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ADVERTISEMENT. 


Is  the  preparation  of  the  present  edition  of  the  Lay  DrcnosAiT. 
it  has  been  the  aim  of  the  Editor,  Feajtcis  Raylz.  Fag  s  of  the 
Philadelphia  Bar.  to  vary  in  nothing  from  the  general  plan  of 
•Judge  Boctiee,  and  to  make  only  such  modification*  and  additions 
in  his  work  as  the  changing  conditions  of  the  law  seemed  to 
require.  The  period  since  the  death  of  the  aide  author  ha?  been 
so  fruitful,  however,  both  in  legislative  enactment?  and  judicial 
decision.?,  tuat  numerous  alterations  and  additions  have  been 
rendered  necessary,  so  that  the  present  thoroughly  revised  «nrl 
greatly  enlarged  edition  contains  three  times  the  matter  of  the 
original  edition.  This  new  matter  has  been  supplied  by  upwards 
of  one  hundred  gentlemen  of  recognized  eminence  at  the  bar  or  on 
the  bench,  and  peculiarly  well  acquainted  with  the  special  topics 
upon  which  they  have  treated.  Their  names  will  he  found  in  the 
list  of  Authors  appended  to  the  work,  and  in  the  Preface  of  the 
Editor  of  this  edition.  Careful  attention  has  been  given  to  the 
citation  of  authorities,  and  they  have  been  brought  down  to  the 
date  of  the  preparation  of  the  respective  articles.  Neither  time, 
labor,  nor  expense  has  been  spared  to  make  the  book  accurate 
and  complete;  and  the  present  edition  of  Bouyieb’s  Law  Dicnoy aet 
is  submitted  to  the  profession  and  to  the  general  public,  in  the  firm 
belief  that  it  will  sustain  the  high  reputation  it  has  achieved, 
and  that  it  will  be  found  even  more  valuable  in  the  future  tha^ 
it  has  been  in  the  past. 

Philadelphia,  Jzoaarr  1,  1S83. 

(Si) 


PREFACE. 


In  preparing  this  edition  of  Bouyier’s  Law  Dictionary  for  publi¬ 
cation,  more  than  seven  hundred  new  titles  have  been  added  to 
the  work.  Many  of  these  have  been  treated  at  length ;  for  instance, 
Commerce,  Homestead,  Judicature  Acts,  National  Banks,  Passen¬ 
ger,  Police  Power,  Removal  of  Causes,  Telegraph,  Ticket,  and 
War. 

A  large  number  of  titles  have,  in  view  of  their  importance, 
been  treated  more  fully  than  was  done  in  the  last  edition,  and,  in 
many  cases,  have  been  substantially  rewritten.  Among  these  may 
be  mentioned  Courts  of  the  United  States,  Due  Process  of  Law, 
Election,  Negligence,  Partners,  Partnership,  Patent,  Railroad, 
Sunday,  Tax,  and  Trade-Mark.  The  Editor  has  endeavored,  in  all 
cases,  to  incorporate  the  development  and  growth  of  the  law  since 
1867,  the  date  of  the  last  edition. 

In  the  present  edition,  the  Dictionary  is  enlarged  by  about  two 
•hundred  and  fifty  pages.  By  adopting  a  much  shorter  system  of 
abbreviations  than  the  one  formerly  in  use,  much  space  has  been 
sa\cd,  which  has  been  utilized  by  the  substitution  of  new  matter. 
The  citations  in  the  former  edition  have  been  altered  to  conform  to 
the  system  adopted.  The  list  of  abbreviations  heretofore  placed 
under  the  title  Citations,  is  omitted;  the  full  name  of  any  authority 
cited  can  always  be  found  either  under  the  title  Abbreviations  or 
the  title  Reports,  in  both  of  which,  a  special  effort  has  been  made 
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to  secure  completeness  and  accuracy.  In  the  latter  will  also  be 
found  a  list  ot  all  periodicals,  known  to  the  Editor,  which  contain 
reports  ot  eases.  The  list  of  words  and  phrases  formerly  placed 
under  the  title  Construction,  but  now  placed  under  the  title  Words, 
has  received  large  additions. 

Numerous  references  have  been  made  to  valuable  articles  in  the 
legal  periodicals,  and  it  is  hoped  that  in  this  way  much  learning 
that  i*  now  difficult  to  find,  can  he  brought  within  easy  reach  of  the 
profession.  To  a  certain  extent  this  work  will  serve  as  an  index  to 
legal  periodical  literature. 

I  lie  articles  embodying  the  laws  and  constitutions  of  the  various 
States  have  been  corrected  or  rewritten  so  as  to  incorporate  all 

1  id  changes  since  the  last  edition,  and 

articles  on  several  States  and  Territories  omitted  in  that  edition 

lmvc  bct'ii  added.  Most  of  this  work  1ms  boon  done  by  members  of 

the  bar  in  the  various  States;  and  the  Editor  avails  himself  of  this 

opportunity  to  express  his  obligations  to  them.  Among  the  mini- 

.  her  arc  Edward  J.  Phelps,  of  Vermont;  Alexander  R.  Lawton,  of 

Georgia;  Simeon  E.  Baldwin,  of  Connecticut;  Warren  Olney,’ of 

California;  Hon.  Charles  S.  Bradley,  of  Rhode  Island;  lion.  M. 

Y.  Ready,  of  Oregon  ;  and  U.  M.  Rose,  of  Arkansas.  lie  is  much 

indebted  to  Dwight  M.  Lowrcy,  for  his  revision  of  the  article  on 

Partnership;  to  Charles  II.  Bannard,  for  his  revision  of  the  article 

on  Partners,  both  of  which  titles  wore  substantially  rewritten  •  and 

to  J.  Douglass  Brown,  Jr.,  for  his  revision  of  Maxims,  which  title 

was  enlarged,  in  part,  by  adding  some  maxims  not  in  the  last  edi- 

tion,  hut  mainly  by  citations  of  additional  cases  in  point  He  is 

also  under  groat  obligations  to  Lawrence  Lewis,  Jr.,  and  Sydney  G 

Pusher,  for  most  valuable  help,  and  especially  is  ho  indebted  to 

A\  alter  George  Smith,  and  Alfred  Lee,  Jr.,  who  have  shared  his 
labors  throughout. 

The  Editor  can  hardly  expect  that  i„  so  extensive  an  under- 
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taking  there  have  not  been  mistakes  of  omission  and  commission ; 
yet  he  hopes  that,  both  so  far  as  his  own  original  work  is  concerned 
and  algo  so  far  as  he  has  revised  the  work  of  his  predecessors,  his 
selections  of  principles  and  cases  have  been  judicious,  and  that  the 
reader  will  find  in  these  volumes  all  the  fundamental  doctrines  of 
the  law  set  forth  with  sufficient  elaboration  of  detail  to  make  the 
book  valuable  both  to  the  lay  and  to  the  professional  mind. 

FRANCIS  RAWLE. 


Philadelphia,  December  23,  1882. 


PREFACE 

TO  THE  FIRST  EDITION. 


*lo  the  difficulties  which  the  author  experienced  on  his  admission  to  the 
bar,  the  present  publication  is  to  be  attributed.  His  endeavors  to  get 
forward  in  his  profession  were  constantly  obstructed,  and  his  efforts  for  a 
long  time  frustrated,  for  want  of  that  knowledge  which  his  elder  brethren 
of  the  bar  seemed  to  possess.  To  find  among  the  reports  and  the  various 
treatises  on  the  law  the  object  of  his  inquiry,  was  a  difficult  task:  he  was 
in  a  labyrinth  without  a  guide ;  and  much  of  the  time  which  was  spent  in 
finding  his  way  out  might,  with  the  friendly  assistance  of  one  who  was 
acquainted  with  the  construction  of  the  edifice,  have  been  saved,  and  more 
profitably  employed.  He  applied  to  law  dictionaries  and  digests  within  his 
reach,  in  the  hope  of  being  directed  to  the  source  whence  they  derived 
their  learning;  but  he  was  too  often  disappointed:  they  seldom  pointed  out 
the  authorities  where  the  object  of  his  inquiry  might  be  found.  It  is  true 
such  works  contain  a  great  mass  of  information,  but,  from  the  manner  in 
which  they  have  been  compiled,  they  sometimes  embarrassed  him  more  than 
if  he  had  not  consulted  them.  They  were  written  tor  another  country, 
possessing  laws  different  from  our  own,  and  it  became  a  question  how  far 
they  were  or  were  not  applicable  here.  Besides,  most  of  the  matter  in  the 
English  law  dictionaries  will  be  found  to  have  been  written  while  the 
feudal  law  was  in  its  full  vigor,  and  not  fitted  to  the  present  times,  nor 
calculated  for  present  use,  even  in  England.  And  there  is  a  great  portion 
which,  though  useful  to  an  English  lawyer,  is  almost  useless  to  the  American 
student.  What,  for  example,  have  we  to  do  with  those  laws  of  Great 
Britain  which  relate  to  the  person  of  their  king,  their  nobility,  their  clergy, 
their  navy,  their  army;  with  their  game  laws;  their  local  statutes,  such  as 
regulate  their  banks,  their  canals,  their  exchequer,  their  marriages,  their 
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birtlis,  their  burials,  their  beer  and  ale  houses,  and  a  variety  of  similar 
subjects? 


The  most  modem  law  dictionaries  are  compilations  from  the  more  ancient, 
with  some  modifications  and  alterations;  and,  in  many  instances,  they  are 

servile  copies,  without  the  slightest  alteration.  In  the  mean  time  the  law 

*  <  •  *  *  *  • 

has  undergone  a  great  change.  Formerly  the  principal  object  of  the  law 
seemed  to  be  to  regulate  real  property,  in  all  its  various  artificial  modi¬ 
fications,  while  little  or  no  attention  was  bestowed  upon  the  rules  which 
govern  personal  property  and  rights.  The  mercantile  law  has  since  arisen, 
like  a  bright  pyramid,  amid  the  gloom  of  the  feudal  law,  and  is  now  far 
more  important  in  practice  than  that  which  refers  to  real  estate.  The  law 
of  real  property,  too,  has  changed,  particularly  in  this  country. 


The  English  law  dictionaries  would  be  very  unsatisfactory  guides,  even 
in  pointing  out  where  the  laws  relating  to  the  acquisition  and  transfer  of  real 
estate,  or  the  laws  of  descent  in  the  United  States,  are  to  be  found.  And 
the  student  who  seeks  to  find  in  the  Dictionaries  of  Cowel,  Manly,  Jacobs, 
lomlins,  Cunningham,  Burn,  Montefiore,  Pott,  Whishaw,  Williams,  the 
Termes  de  Ley,  „r  any  similar  compilation,  any  satisfactory  account  in 
relat.cn  to  international  law,  to  trade  and  commerce,  to  maritime  law,  to 
medical  jurisprudence,  or  to  natural  law,  will  probably  not  be  fully  gratified. 
He  cannot  of  course,  aspect  to  find  in  them  any  thing  in  relation  to  our 
government,  our  constitutions,  or  our  political  or  civil  institutions. 

It  occurred  to  the  author  that  a  law  dictiona^,  written  entirely  anew 
and  calculated  to  remedy  those  defers,  would  be  useful  to  the  r 
Probably  overrating  his  strength,  he  resolved  to  .  ,  Profession. 

he  should  not  fully  succeed,  he  will  have  the  ,  ‘he  * 

effort  may  induce  some  mom  gifted  individuaUnd  “bT  ‘°  ^  ^ 

learning,  to  undertake  such  a  task,  and  to  re  ^  ^  qUahfied  by  hlS 
important  service.  Upon  an  examination  of  **  A“erican  bar  on 

the  United  States,  and  of  the  sov  i  °  constltut*on  and  laws  of 

perceived  many  technical  expressions  an  1  °  Amer*can  Union,  he 

he  would  be  able  to  incorporate  in  hi**  Valuable  information  winch 

'™rk-  Man?  these  laws,  although 
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local  in  their  nature,  ■will  be  found  useful  to  every  lawyer,  particularly  those 
engaged  in  mercantile  practice.  As  instances  of  such  laws  the  reader  is 
referred  to  the  articles  Acknowledgment ,  Descent ,  Divorce,  Letters  of  Adminis¬ 
tration,  and  Limitation.  It  is  within  the  plan  of  this  work  to  explain  such 
technical  expressions  as  relate  to  the  legislative,  executive,  or  judicial  depart¬ 
ments  of  the  government;  the  political  and  the  civil  rights  and  duties  of  the 
citizens;  the  rights  and  duties  of  persons,  particularly  such  as  are  peculiar 
to  our  institutions,  as,  the  rights  of  descent  and  administration;  of  the  mode 
of  acquiring  and  transferring  property;  to  the  criminal  law,  and  its  adminis¬ 
tration.  It  has  also  been  an  object  with  the  author  to  embody  in  his  work 
such  decisions  of  the  courts  as  appeared  to  him  to  be  important,  either 
because  they  differed  from  former  judgments,  or  because  they  related  to 
6ome  point  which  was  before  either  obscure  or  unsettled.  He  does  not 
profess  to  have  examined  or  even  referred  to  all  the  American  cases:  it  is  a 
part  of  the  plan,  however,  to  refer  to  authorities,  generally,  which  will  lead 
the  student  to  nearly  all  the  cases. 

The  author  was  induced  to  believe  that  an  occasional  comparison  of  the 
civil,  canon,  and  other  systems  of  foreign  law,  with  our  own,  would  be 
useful  to  the  profession,  and  illustrate  many  articles  which,  without  such 
aid,  would  not  appear  very  clear;  and  also  to  introduce  many  terms  from 
foreign  laws,  which  may  supply  a  deficiency  in  ours.  The  articles  Con¬ 
donation,  Extradition,  and  Novation  are  of  this  sort.  lie  was  induced  to 
adopt  this  course  because  the  civil  law  has  been  considered,  perhaps  not 
without  justice,  the  best  system  of  written  reason;  and  as  all  laws  are,  or 
ought  to  be,  founded  in  reason,  it  seemed  peculiarly  proper  to  have  recourse 
to  this  fountain  of  wisdom:  but  another  motive  influenced  this  decision; 
one  of  the  states  of  the  Union  derives  most  of  its  civil  regulations  from 
ihc  civil  law;  and  there  seemed  a  peculiar  propriety,  therefore,  in  intro¬ 
ducing  it  into  an  American  law  dictionary.  He  also  had  the  example  of  a 
Story,  a  Kent,  Mr.  Angell,  and  others,  who  have  ornamented  their  works 
from  the  same  source.  And  he  here  takes  the  opportunity  to  acknowledge 
the  benefits  which  he  has  derived  from  the  learned  labors  of  these  gentle¬ 
men,  and  of  those  of  Judge  Sergeant,  Judge  Swift,  Judge  Gould,  Mr.  Rawle, 
and  other  writers  on  American  law  and  jurisprudence. 


jrxuurALls. 


In  the  execution  of  his  plan,  the  author  has,  in  the  first  plaee,  ddtoel 
on  eaplarned  the  various  words  and  phrases,  by  giving  their  most  enlarged 
meaning,  and  then  all  the  shad,  of  signification  of  which  the,  are  L 

‘  *1  7°adI'V’  he  ^  diVid6d  'he  S<lbjeCt  “  ““  manfler  which  to  him 
belong  1  it*  T"***  “d  “  down  "**  Purifies  and  rules  as 

uZL  *S  ?. 41,836  —  he  been  careful  to  give  an 

illustration,  by  ciring  a  ease  whenever  the  subject  seemed  to  reoui.e  it.  and 
referring  to  others  supporting  the  same  noint-  tK-^i  ***  9  d 

admitted  of  it,  he  has  compared  it  with  2  f  ^ 

f  -*«-  out  their  concord 

bas  referred  to  the  authorities,  the  abridgments  digests,  and  th  ’  * 

modern  treatises,  where  the  subject  is  to  be  fo’^T  l  — 

researches  of  the  student  He  do.'  ^  f°“d- m  fircilitate  the 

*  -  r -  mderct^  -  18 

authorities  will  prob^  be  E  Z  ^  ^  * 

subject  under  examination,  but  still  connected  tftT'tt  TT“  ^ 

added  in  order  to  lead  Ore  student  to  matter  of  which  h  "  h*"  ^ 
pursuit.  “^7  possibly  be  in 


To  those  who  are  aware  of  the  difficulties  of  th*  ^  i  , 

unnecessary  to  make  anv  apolow  for  the  imnerf  ■  ^  **  damS  ‘‘ 

in  the  work.  His  object  has  been  to  be  T™  'Th'Ch  "“•*  be  fo“d 

plUhed  in  anv  degree,  he  will  be  am  I  ^  that  has  been  accom- 

relies  upon  the  generous  libcralitv  a/tL'T^U  **  ^  W>°r;  “d  h« 

overlook  the  errors  which  mav  have  been  coZ,-  Z  **  profasio11  *» 
serve  toem.  .  e  been  commrtted  in  his  endeavom  m 
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Law  Dictionary  and  Institutes: 

BY  S.  AUSTIN  ALLIBONE,  LL.D., 

AUTHOR  OF  “THE  DICTIONARY  OF  AUTHORS.” 


From  the  North  American  Review  for  July,  1S61. 

m™  hEv  I  i1'101'  °f  ‘i’1086  ?lu'nes  taught  la',J,,!rs  b r  hU  books,  tut  he  taught  all 

n"  ”  f,erefore  greatljr  err  if  ”  feiled  to  bold  “P. 

qt.  J,ble“  cd  for  2  ’  lTS"?cessPu  "arfare  aeaillst  oarly  obstacles,  his  uncon- 
q  arable  xeal  for  the  acquisition  of  knowledge,  and  his  unsparing  efforts  to  dis 

1  .  tl,e  kno^edge  thus  acquired  for  the  benefit  of  his  professional  brethren 

Bon,  m  the  village  of  Codognan,  in  the  department  Du  GaTd.  in  the  south 
of  Frauce  m  the  year  1787,  at  the  age  of  fifteen  he  accompanied  hi,  “the  and 
mother-, ho  last  a  member  of  the  distinguished  family  of  BeneS-to  Phda 
<  plna,  where  he  immediately  applied  himself  to  those  exertions  for  his  own 

nSary  In  lSl^r  ,din,inUtion  °f  his  larSe  property  had  rendered 

necessary.  Jn  1812  he  became  a  citizen  of  the  United  States  «„rl  oi,  *  .1 

same  time  removed  to  West  Philadelphia,  where  he  built  a  prin,'iu“offi«  vh  eh 

r;  >  SS&  thin>at^  2K'  -« -* f 

grapln;;  1,  retained  his  connection 

It  was  while  busily  engaged  as  editor  and  publisher  that  Mr  R„,”i  , 

to  commence  the  study  of  the  law.  He  attacked  Coke  tndjLw  lveu 

determination  and  energy  which  he  carried  into  every  department  ofYl 
speculation,  and  in  1818  he  was  admitted  to  practiced  the  Co.  i  S  n  "  °r 
Picas  of  Fayette  county,  Pennsylvania  During  the  c  f  *  ?  C  rt  °f  Commou 
was  admitted  as  an  attorney  of  the  Supreme  Court  of  P  T.  °f  1822  he 

following  year  lie  removed  to  Philadelphia  whore  1  euncy  \ania,  and  in  the 

1830  he  was  appointed  by  GoE£f5£  Recorder  Tt^cT  f J* 
and  in  1838  was  commissioned  by  the  same  nhiof  •  Y  of  Philadelphia, 

Judge  of  the  Court  of  Criminal  isfons  Bu  h.  T^T  “a  “  ASa>da'° 
and  strength  to  which  he  was  continually  subjected  hS'not  h“S  *  “P°n  a™ 
divert  his  mind  from  the  cherished  design  of  t-,  bef?  pCr“'Ued  t0 

mamm,  of  which  i,  had  long  stood  in  nr^nLl^hifolE^  “"o? 
■aw,  and_.ven  after  h,s  admission  to  the  bar,  he  had  found  his  efforts  for  advance 
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meut  constantly  obstructed,  and  often  frustrated,  by  the  want  of  a  conveniently, 
arranged  digest  of  that  legal  information  which  every  student  should  ,.ave,  and 
which  everv  practising  lawyer  must  have,  always  ready  for  immediate  use,  Tne 
English  Law  Dictionaries —Kased  upon  the  jurisprudence  of  another  country, 
incorporating  peculiarities  of  the  feudal  law,  that  are  to  a  great  extent  obsolete 
eveu  in  England,  only  partially  brought  up  to  the  revised  code  of  Great  Britain, 
and  totallv  omitting  the  distinctive  features  of  our  own  codes-  were  maniiestiy 
insufficient  for  the  wants  of  the  American  lawyer.  A  Law  Dictionary  for  the 
profession  on  this  side  of  the  Atlantic  should  present  a  faithful  incorporation 
of  the  old  with  the  new,— of  the  spirit  and  the  principles  of  the  earlier  codes, 
and  the  “newness  of  the  letter  of  modern  statutes.  The  Mercantile  Law,  whh 
the  larsre  bodv  of  exposition  by  which  it  has  been  recently  illustrated;  the 
Law  of  Beal  Property  in  the  new  shape  which,  especially  in  America,  it  has 
latter' v  assumed;  the  technical  expressions  scattered  here  ar.  J  there  throughout 
the  Constitution  of  the  United  States,  and  the  constitutions  anu  laws  of  the 
several  States  of  the  American  Union. — ail  these,  and  more  than  these,  must  be 
within  the  lawyer's  easy  reach  if  he  would  be  spared  embarrassment,  morticea- 
tion,  and  decadence. 

A  work  which  should  come  up  to  this  standard  would  indeed  be  an  invaluable 
aid  to  the  profession;  but  what  hope  could  be  reasonably  entertained  that  the 
requisites  essential  to  its  preparation — the  learning,  the  real,  the  acumen  to 
analyse,  the  judgment  to  synthesize,  the  necessary  leisure,  the  persevering  in¬ 
cus:  rv.  and  the  bodilv  strength  to  carrv  to  successful  execution — would  ever 
be  combined  in  one  man?  Mr.  Bouvier  determined  that  it  should  not  be  his 
fault  if  such  a  work  was  not  at  least  honestly  attempted.  Bravelv  he  wrought, 
month  in  and  out.  year  in  and  out.  rewarded  for  his  selfden vhng  toil  bv  each 
well-executed  article,  and  rejoicing,  at  rare  and  prized  intervals,  over  a  completed 
letter  of  the  alphabet. 

In  1659  the  author  had  the  satisfaction  of  presenting  in  two  octavo  volumes  the 
results  of  his  anxious  toils  to  his  brethren  and  the  world  at  larae ;  and  the 
approving  verdict  of  the  most  eminent  judges— Judge  Store  and  Chancellor  Kent, 
for  example— assured  him  that  he  had  “not  labored  in  vain,"  nor  “spent  his 
strength  for  naught."  This  was  well  ;  but  the  author  himself  was  the  most  rigid 
and  unsparing  of  his  critics.  Contrary  to  the  practice  of  rcanv  writers,  considering 
the  success  of  the  first  and  second  editions  as  a  proper  stimulus  to  additional 
accuracy  tuluess.  and  completeness  in  every  part,  in  164S,  when  the  third  edition 
was  called  f0r.  ;he  second  having  hen  published  in  1*43,  he  was  able  to  announce 
that  he  had  not  only  “remodelled  very  many  of  the  articles  contained  in  the 
termer  editions,  out  also  had  “added  upwards  of  twelve  hundred  new  ooes.- 
He  also  presented  the  reader  with  “a  very  copious  index  to  the  whole,  which  at 
.ho  *>,«  -to  1:  .ill  ^  ooo* 

nhecte  treated  ot  in  these  volumes."  c  n^moex  o* 

He  still  made  collections  on  all  shies  for  the  becefi-  a,... 
f:  »4  xftor  0,0  doa.h  of  .ho  ,uikor.  1,  l*oT.t~,  vA  7"  ""f ~ 

of  vxluxblo  materials,  TW.  .i.h  mth  „  '  *o™muU,od  .  »«*. 

editorial  cato.  inoorpora.od  io.o  iho  toxt  of  tW  *l:„  r,i*s"  r-  hr  ov  xiroioD. 

teuoj  iho  fcolilt  '2  *?»*“*  **>“«•  “d  <ho  whole 


under  the  head  of  “Maxims"  alone  thirteen  V,„  4  ^<lr  *P?vn>PriiZe  places,  and 

«w  articles  were  added. 


BOrVlKU'S  LAW  DICTIONARY  AND  INSTITUTES. 


That  in  the  ensuing  eight  years  six  more  editions  wore  called  for  by  the  pro¬ 
fession,  is  a  tribute  of  so  conclusive  a  character  to  tho  merits  of  the  work  that 
eulogy  seems  superfluous.  Let  us,  then,  briefly  examine  those  features  to  which 
the  great  professional  popularity  of  the  Law  Dictionary  is  to  be  attributed.  Some 
of  these,  specified  as  desiderata,  have  been  already  referred  to  with  sufficient  par¬ 
ticularity.  Rut  it  has  been  the  aim  of  the  author  to  cover  a  wider  field  than  the 
one  thus  designated.  He  has  included  in  his  phut  technical  expressions  relating 
to  the  legislative,  executive,  and  judicial  departments  of  the  government;  the 
political  and  the  civil  rights  and  duties  of  citizens;  the  rights  and  duties  of 
persons,  especially  such  as  are  peculiar  to  the  institutions  of  the  United  States, — 
for  instance,  the  rights  of  descent  and  administration,  the  mode  of  acquiring  and 
transferring  property,  and  the  criminal  law  and  its  administration. 

He  was  persuaded — and  here  as  elsewhere  he  has  correctly  interpreted  the  wants 
of  the  profession — that  an  occasional  comparison  of  the  civil,  canon,  and  other 
systems  of  foreign  law  with  our  own  would  be  eminently  useful  by  way  of  illus¬ 
tration,  as  well  as  for  other  purposes  too  obvious  to  require  recital.  We  will 
barely  suggest  the  advantage  to  the  student  of  civil  law  or  canon  law  of  having  at 
hand  a  guide  of  this  character.  And  we  would  express  our  hope  that  the  student 
of  civil  or  of  canon  law  is  not  hereafter  to  be  that  rara  avis  in  the  United  States 
which,  little  to  our  credit,  ho  has  long  been.  He  who  would  be  thoroughly 
furnished  for  his  high  vocation  will  not  be  satisfied  to  slake  his  thirst  for  knowledge 
even  at  the  streams  (to  which,  alas!  few  aspire)  of  Rraeton,  Britton,  or  Fleta;  he 
will  ascend  rather  to  the  fountains  from  which  these  drew  their  fertilizing  supplies. 

To  suppose  that  he  who  draws  up  many  thousands  of  definitions,  aud  cites 
whole  libraries  of  authorities,  shall  never  err  in  the  accuracy  of  statement  or  the 
relevancy  of  quotation,  is  to  suppose  such  a  combination  of  the  best  qualities  of  a 
Littleton,  a  Fearne,  a  Butler,  and  a  Hargrave,  as  the  world  is  not  likely  to  behold 
while  law-books  are  made  and  lawyers  are  needed.  If  Chancellor  Kent,  after 
“  running  over  almost  every  article  in”  the  first  edition  (we  quote  his  own  lan- 
guage\  was  “  deeply  impressed  with  the  evidence  of  the  industry,  skill,  learning, 
and  judgment  with  which  the  work  was  completed,”  and  Judge  Story  expressed  a 
like  favorable  verdict,  the  rest  of  us,  legal  and  lay,  may,  without  any  unbecoming 
humiliation,  accept  their  dicta  as  conclusive.  We  say  legal  and  lay;  for  the  lav 
reader  will  make  a  sad  mistake  if  he  supposes  that  a  Law  Dictionary,  especiallv 
this  Law  Dictionary,  is  out  of  “his  line  and  measure.”  On  the  contrary,  the  Law 
Dictionary  should  stand  on  the  same  shelf  with  Sismondi’s  Italian  Republics. 
Robertson’s  Charles  the  Fifth,  Bussell’s  Modern  Europe,  Guizot’s  Lectures,  Hal- 
lam’s  Histories,  Prescott’s  Ferdinand  and  Isabella,  and  the  records  of  every 
country  in  which  the  influences  of  the  canon  law,  the  civil  law,  and  the  feudal 
law,  separately  or  jointly,  moulded  society,  and  made  men,  manners,  and  customs 
what  they  were,  and,  to  no  small  extent,  what  they  still  are. 

In  common  with  the  profession  on  both  sides  of  the  water,  Judge  Bouvier  had 
doubtless  often  experienced  inconvenience  from  the  absence  of  an  Index  to  Mat¬ 
thew  Bacon’s  New  Abridgment  of  the  Law.  Not  only  was  this  defect  an  objection 
to  that  valuable  compendium,  but  since  the  publication  of  the  last  edition  there 
had  been  an  accumulation  of  new  matter  which  it  was  most  desirable  should  be 
at  the  command  of  the  law  student,  the  practising  lawver,  and  the  bench.  Iu 
1841  Judge  Bouvier  was  solicited  to  prepare  a  new  edition,  and  undertook  the 
arduous  task.  The  revised  work  was  presented  to  the  public  in  ten  royal  octavo 
Volumes,  dating  from  1842  to  1846.  With  tho  exception  of  one  volume,  edited 
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by  Judge  Randall,  and  a  part  of  another,  edited  by  Mr.  Robert  E.  Peterson, 
J udge  Bouvier’s  son-in-law,  the  whole  of  the  labor,  including  the  copious  Index, 
fell  upon  the  broad  shoulders  of  Judge  Bouvier.  This,  the  second  American,  was 
based  upon  the  seventh  English  edition,  prepared  by  Sir  Henry  Gwillim  and 
Messrs.  C.  E.  Dodd  and  William  Blanshard,  and  published  in  eight  royal  octavos 
in  1832.  In  the  first  three  volumes  Bouvier  confines  his  annotations  to  late 
American  decisions ;  but  in  the  remaining  volumes  he  refers  to  recent  English  as 
well  as  to  American  Reports. 


But  this  industrious  scholar  was  to  increase  still  further  the  obligations  under 
which  he  had  already  laid  the  profession  and  the  public.  The  preparation  of  a 
comprehensive  yet  systematic  digest  of  American  law  had  been  for  years  a  favorite 
object  ot  contemplation  to  a  mind  which  had  long  admired  the  analvtical  system 
of  Pothier.  Unwearied  by  the  daily  returning  duties  of  his  ofl&ce  and  the  bench, 
and  by  the  unceasing  vigilance  necessary  to  the  incorporation  into  the  text  of  his 
Law  Dictionary  of  the  results  of  recent  trials  and  annual  legislation,  he  laid  the 
foundations  ot  his  ‘  Institutes  of  American  Law,”  and  perseveringly  added  block 
upon  block,  until,  in  the  summer  of  1851,  he  had  the  satisfaction  of  looking  upon 
a  completed  edifice.  Lawyers  who  had  hailed  with  satisfaction  the  success  of  his 
earlier  labors,  and  those  who  had  grown  into  reputation  since  the  results  of  those 
labors  were  first  given  to  the  world,  united  their  verdict  in  favor  of  this  last  work. 

It  is  hardly  necessary  to  remark  that  it  was  only  by  a  carefully  adjusted  appor¬ 
tionment  of  his  hours  that  Judge  Bouvier  was  enabled  to  accomplish  so  large  an 
amount  of  intellectual  labor,  in  addition  to  that  “which  came  upon  him  daily,”- 
the  st.ll  beginning,  never  ending,  often  vexatious  duties  connected  with  private 
legal  practice  and  judical  deliberation.  He  rose  every  morning  at  from  four  to 

L;t?-7d  “  h‘S  ,lbra‘7  UntU  Seven  or  ei«hti  ‘ben  left  bis  home  for 

tiona?v->lr«Th  ^  7,  “‘t,™1’?'  business>  he  ™  employed  on  his  “Law  Dic¬ 
tionary  or  The  Institutes  )  or  his  seat  on  the  bench,  and  after  the  labor  of  the 

day  wrought  m  his  library  from  five  o’clock  until  an  hour  before  midnight 
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A. 


A.  The  first  letter  of  the  alphabet. 

It  is  nsed  to  distinguish  the  first  page  of  a 
folio,  the  second  being  marked  “6,”  thus: 
Coke,  Litt.  114  a,  114  6.  It  is  also  used  as 
an  abbreviation  for  many  words  of  which  it  is 
the  initial  letter.  See  Abbreviations. 

In  Latin  phrase *  it  is  a  preposition,  denot¬ 
ing  from ,  by,  in,  on,  of  ,  at ,  and  is  ol  common 
use  as  a  part  of  a  title. 

In  French  phrases  it  is  also  a  preposition, 
denoting  of  at,  to,  for,  in,  with . 

Among  the  Romans  this  letter  was  used  In 
criminal  trials.  The  judges  were  furnished  with 
small  tables  covered  with  wax,  and  each  one  in¬ 
scribed  on  it  the  initial  letter  of  his  vote :  A  (ah- 
solvo)  when  he  voted  to  acquit  the  accused ;  C 
(condemn#)  when  he  was  for  condemnation ;  and 
N  L  ( non  liquet),  when  the  matter  did  not  ap¬ 
pear  clearly,  and  he  desired  a  new  argument. 

The  letter  A  (I.  e.  antique ,  “  for  the  old  law  ”) 
was  inscribed  upon  Roman  ballots  under  the  Lex 
TabdlarU,  to  indicate  a  negative  vote ;  TayL  Civ. 
Law,  191,  192. 

A  CONSILIIS  (Lat.  consilium,  advice). 
A  counsellor.  The  term  is  used  in  the  civil 
law  by  some  writers  instead  of  a  responsis. 
Spelm.  Gloss.  Apocrisarius. 

A  LATERE  (Lat.  latun,  side).  Collat¬ 
eral.  Used  in  this  sense  in  speaking  of  the 
succession  to  property.  Bract.  20  b,  62  b . 
Without  right.  Bract.  42  b. 

Apostolic';  having  full  powers  to  represent 
the  rope  as  if  he  were  present.  Du  Cange, 
Legati  a  latere  ;  4  Bla.  Com.  306. 

A  ME  (Lat.  eao,  I).  A  term  denoting 
direct  tenure  of  the  superior  lord.  2  Bel£ 
H.  L.  Sc.  133. 

Unjustly  detaining  from  me.  lie  is  said  to 
withhold  a  me  (from  me)  who  has  obtained 
possession  of  my  property  unjustly.  Cal- 
vinus,  Lex. 

To  pay  a  me,  is  to  pay  from  my  money. 

A  MENSA  ET  THORO  (Lat.  from  table 
and  bed,  but  more  commonly  translated,  from 
bed  and  board).  A  kind  of  divorce,  which 
is  rather  a  separation  of  the  parties  by  law, 
Vol.  I. — 2 


than  a  dissolution  of  the  marriage.  This  spe¬ 
cies  of  divorce  is  practically  abolished  in  Mas¬ 
sachusetts,  bv  statute  1870,  c.  404.  See  2 
Bish.  M.  &  D.  §  743  a;  1  id.  §§  29,  39,  705. 
See  Divorce. 

A  PRENDRE  (Fr.  to  take,  to  seize). 
Rightfully  taken  from  the  soil;  5  Ad.  &  E. 
764;  1  N.  &  P.  172;  4  Pick.  145. 

Used  in  the  phrase  profit  d  prendre ,  which  dif¬ 
fers  from  a  right  of  way  or  other  easement  which 
confers  no  interest  in  the  land  itself ;  5  B.  C. 
221 ;  2  Washb.  R.  P.  25. 

A  QUO  (Lat.).  From  which. 

A  court  a  quo  is  a  court  from  which  a  cause 
has  been  removed.  The  judge  a  quo  is  the 
judge  in  such  court;  6  Mart.  La.  520.  Its 
correlative  is  ad  quem. 

A  RENDRE  (Fr.  to  render,  to  yield). 
Which  are  to  be  paid  or  yielded.  Profits  d 
rendre  comprehend  rents  and  services ;  Ham¬ 
mond,  Nisi  P.  192. 

A  RETRO  (Lat.).  In  arrear. 

A  RUBRO  AD  NIGRUM  ( Lat.  from  red 
to  black).  From  the  (red)  title  or  rubric  to 
the  (black)  body  of  the  statute.  It  was  an¬ 
ciently  the  custom  to  print  statutes  in  this 
manner;  Erskine,  Inst.  1,  1,49. 

A  VINCULO  MATRIMONII  (Lat. 
from  the  bond  of  matrimony).  A  kind  of 
divorce  which  effects  a  complete  destruction 
of  the  marriage  contract.  See  Divorce. 

AB  ACTIS  (Lat.  actus,  an  act).  A  no¬ 
tary  ;  one  who  takes  down  words  as  they  are 
spoken.  Du  Cange,  Acta;  Spelm.  Gloss. 
Cancellarius. 

A  reporter  who  took  down  the  decisions  or 
acta  of  the  court  as  they  were  given. 

AB  ANTE  (Lat.  ante,  before).  In  ad¬ 
vance. 

A  legislature  cannot  agree  ab  ante  to  any 
modification  or  amendment  to  a  law  which  a 
third  person  may  make ;  1  Sumn.  308. 

AB  ANTECEDENTS  (Lat.  antecedens ). 
Beforehand.  5  M.  &  S.  110. 

(17) 


AB  EXTRA 
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ABANDONMENT 


AB  EXTRA  (Lat.  extra ,  beyond,  with¬ 
out).  From  without.  14  Mass.  151. 

AB  INCONVENIENTI  (Lat.  inconve¬ 
niens ).  From  hardship;  from  what  is  incon¬ 
venient.  An  argument  ab  inconvenient i  is  an 
argument  drawn  from  the  hardship  of  the 
ease. 

AB  INITIO  (Lat.  initium ,  beginning). 
From  the  beginning;  entirely;  as  to  all  the 
acts  done ;  in  the  inception. 

An  estate  may  be  eai<l  to  be  good,  an  agree¬ 
ment  to  be  void,  an  act  to  be  unlawful,  a  trespass 
to  have  existed,  ab  initio;  Plowd.  6  a;  11  East, 
305 ;  10  Johns.  258,  360 ;  1  Bla.  Com.  440.  Sec 
Adams,  Eq.  180.  See  Trespass  ;  Trespasser. 

Before.  Contrasted  in  this  sense  with  ex 
post  facto,  2  Bla.  Com.  808,  or  with  postea , 
Calvinus,  Lex.,  Initium . 

AB  INTESTAT.  Intestate.  2  Low. 
Can.  219.  Merlin,  Itepert. 

AB  INTEST ATO  (Lat.  te status,  having 
made  a  will).  From  an  intestate.  Used 
both  in  the  common  and  civil  law  to  denote 
an  inheritance  derived  from  an  ancestor  who 
died  without  making  a  will ;  2  Bla.  Com.  490 ; 
Story,  Confl.  L.  480. 

AB  INVITO  (Lat.  invitum).  Unwillingly. 

See  Invitum. 

AB  IRATO  (Lat.  iratus ,  an  angrv  man). 
By  one  who  is  angry.  A  devise  or  gift  made 
by  a  man  adversely  to  the  interest  of  his 
heirs,  on  account  of  anger  or  hatred  against 
them,  is  said  to  be  made  ab  irato .  A  suit  to 
set  aside  such  a  will  is  called  an  action  ab 
irato  ;  Merlin,  Repert.  Ab  irato. 

ABACTOR  (Lat.  ab  and  agere ,  to  lead 
away).  One  who  stole  cattle  in  numbers. 
Jacob,  Law  Diet.  One  who  stole  one  horse, 
two  mares,  two  oxen,  two  she-goats,  or  five 
rams.  Abigeus  was  the  term  more  commonly 
used  to  denote  such  an  offender. 

ABADENGO.  Spanish  Law.  Lands, 
town,  and  villages  belonging  to  an  abbot  and 
under  liis  jurisdiction.  All  hinds  belonging  to 
ecclesiastical  corporations,  and  as  such  exempt 
from  taxation ;  Lscriche,  Dice.  Raz. 

Lands  of  this  kind  were  usually  held  in  mort¬ 
main,  and  hence  a  law  was  enacted  declaring 
that  no  land  liable  to  taxation  could  be  given  to 
ecclesiastical  institutions  (“  ningun  Realerujo  non 
pose  a  abadengo  ”),  which  is  repeatedly  insisted 
on. 


ABALIENATIO  (Lat.  alienatio).  The 
most  complete  method  used  among  the  Ro¬ 
mans  of  transferring  lands.  It  could  take 
place  only  between  Roman  citizens.  Calvinus, 
Lex.,  Abalienatio  ;  Burr.  Law  Die. 


ABAMITA  (Lat.).  The  sister  of  a  greal 
great-grandfather;  Calvinus,  Lex. 

ABANDONMENT.  The  relinquishmer 
or  surrender  of  rights  or  property  by  one  pei 
son  to  another.  r 

In  Civil  Law.  The  act  by.  which  a  debte 
surrenders  his  property  for  the  benefit  of  hi 
creditors;  Merlin,  Repert. 

In  Maritime  Law.  The  act  by  which  tli 


owner  of  a  ship  surrenders  the  ship  and  freight 
to  a  creditor  who  has  become  such  by  con¬ 
tracts  made  by  the  master. 

The  effect  of  such  abandonment  is  to  re¬ 
lease  the  owner  from  any  further  responsi¬ 
bility.  The  privilege  in  case  of  contracts  is 
limited  to  those  of  a  maritime  nature ;  l*o- 
thier,  Chart.  Fart.  sec.  2,  art.  2,  §  51 ;  Code 
de  Commerce,  lib.  2,  tit.  2,  art.  216.  Similar 
provisions  exist  in  England  and  the  United 
States  to  some  extent ;  1  Parsons,  Mar. 

Law,  395—405;  5  Sto.  465;  16  Bost.  Law 
Rep.  686 ;  5  Mich.  868.  See  Abandon¬ 
ment  for  Torts. 

By  Husband  or  Wife.  The  act  of  a  hus¬ 
band  or  wife  who  leaves  his  or  her  consort 
wilfully,  and  with  an  intention  of  causing 
perpetual  separation.  See  Desertion. 

In  Insurance.  The  transfer  by  an  assured 
to  his  underwriters  of  his  interest  in  the  in¬ 
sured  subject,  or  the  proceeds  of  it,  or  claims 
arising  from  it,  so  far  as  the  subject  is  insured 
by  the  policy. 

The  term  is  used  only  in  reference  to  risks 
in  navigation  ;  but  the  principle  i9  applicable 
in  fire  insurance,  where  there  are  remnants, 
and  sometimes  also  under  stipulations  in  life 
policies  in  favor  of  creditors  ;  2  Phillips,  Ins. 
§§  1490,  1514,  1515;  3  Kent,  265;  16  Ohio 
St.  200. 

The  object  of  abandonment  being  to  re¬ 
cover  the  whole  value  of  the  subject  of  the 
insurance,  it  can  occur  only  where  the  subject 
itself,  or  remains  of  it,  or  claims  on  account 
of  it,  survive  the  peril  which  is  the  occasion 
of  the  loss.  2  Phillips,  Ins.  $§  1507,  1516; 
36  Eng.  L.  &  Eq.  198;  3  Kent,  321;  3 
Bing.  N.  C.  266.  In  such  case  the  assured 
must  elect,  immediately  on  receiving  intelli¬ 
gence  of  a  loss,  whether  to  abandon,  and  not 
delay  for  the  purpose  of  speculating  on  the 
state  of  the  markets ;  2  Phillips,  Ins.  §  1667. 
He  may  have  a  reasonable  time  to  inspect 
the  cargo,  but  for  no  other  purpose  ;  3  Kent, 
320.  He  must  give  notice  promptly  to  the 
insurer  of  his  intention ;  five  days  held  too 
late;  5  M.  &  S.  47;  see  L.  R.  5  C.  P.  341. 
In  America,  it  appears  that  the  right  of  aban¬ 
donment  is  to  be  judged  by  the  facts  of  each 
particular  case  as  they  existed  at  the  time 
of  abandonment;  3  Mas.  27  ;  2  Phillips,  Ins. 

§  1536  ;  12  Pet.  878.  In  England,  the  aban¬ 
donment  may  be  affected  by  subsequent  occur¬ 
rences,  and  the  facts  at  the  time  of  action 
brought  determine  the  right  to  recover ;  4  M. 

&  S.  394;  2  Burr.  1198.  But  this  rule  has 
been  doubted  in  England ;  2  Dow,  474  ;  3 
Kent,  324.  61 

By  the  doctrine  of  constructive  total  loss, 
a  loss  of  over  one-half  of  the  property  insured, 
or  damage  to  the  extent  of  over  one-half  its 
'value,  by  a  peril  insured  against,  may  be 
turned  into  a  total  loss  by  abandonment;  2 
lars.  Mar.  Ins.  126  ;  20  Wend.  287  ;  3  Johns. 
Cas.  182;  1  Gray,  154;  3  Mass.  27.  This 
Ooes  not  appear  to  be  the  English  rule ;  9 
c-  B.  94;  1  H.  of  L.  513.  See  4  Am.  L. 
Keg-  481 ;  1  Gray,  371. 
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The  right  is  waived  by  commencing  repairs ; 
2  Para.  Mar.  Ins.  140  ;  8  Mas.  429  ;  8  Wend. 
658 ;  5  Cow.  63 ;  but  not  by  temporary  re¬ 
pairs;  2  Phillips,  Ins.  §§  1540,  1541  ;  but  is 
not  lost  by  reason  of  the  enhancement  of  the 
loss  through  the  mere  negligence  or  mistakes 
of  the  master  or  crew.  It  is  too  late  to 
abandon  after  the  arrival  in  specie  at  the  port 
of  destination ;  2  Parsons,  Mar.  Ins.  128;  4 
H.ofL.  24  ;  15  Wend.  463.  See  3  S.  &  R.  25. 
An  inexpedient  or  unnecessary  sale  of  the 
subject  by  the  master  does  not  strengthen  the 
right;  2  Phillips,  Ins.  1547,  1555,  1670, 
1571.  See  Salvauu  ;  Total  Loss. 

Abandonment  may  be  made  upon  informa¬ 
tion  entitled  to  credit,  but  if  made  specula¬ 
tively  upon  conjecture,  it  is  null. 

In  the  absence  of  any  stipulation  on  the 
subject,  no  particular  form  of  abandonment 
is  required ;  it  may  be  in  writing  or  oral,  in 
express  terms  or  by  obvious  implication  (but 
see  1  Campb.  641)  ;  but  it  must  be  absolute 
and  unconditional,  and  the  ground  for  it  must 
be  stated;  2  Phillips,  Ins.  §§  1678,  1679  et 
teq.;  1  Curt.  C.  C.  148;  4  Dali.  272  ;  18 
Pick.  83  ;  see  9  Mete.  854  ;  9  Mo.  406.  Ac¬ 
ceptance  may  cure  u  defect  in  abandonment, 
but  is  not  necessary  to  its  validity  ;  2  Phillips, 
Ins.  §  1689.  Nor  is  the  underwriter  obliged 
to  accept  or  decline.  He  may,  however,  waive 
it;  2  Phillips,  Ins.  §  1698.  But  it  is  not  sub¬ 
ject  to  be  defeated  by  subsequent  events ;  2 
Phillips,  Ins.  §  1704  ;  8  Mas.  27,  61,  429  ;  4 
Crancli,  29;  9  Johns.  21.  See  supra.  And 
the  subject  must  be  transferred  free  of  incum¬ 
brance  except  expense  for  salvage ;  1  Gray, 
154  ;  5  Cow.  63.  See  Total  Loss. 

Of  Rights.  The  relinquishment  of  a  right. 
It  implies  some  not  of  relinquishment  done  by 
the  owner  without  regard  to  any  future  pos¬ 
session  by  himself,  or  by  any  other  person, 
but  with  an  intention  to  abandon;  14  M.  & 
W.  789;  9  Mete.  395.  Mere  non-user  does 
not  necessarily  or  usually  constitute  an  aban¬ 
donment;  10  Pick.  810;  23  id.  141  ;  3  Strobh. 
224  ;  5  Rich.  405  ;  16  Barb.  150;  24  id.  44  ; 
see  Tudor,  Lead.  Cas.  130;  2  Washb.  R.  P. 
83-85. 

Abandonment  is  properly  confined  to  in¬ 
corporeal  hereditaments,  as  legal  rights  once 
vested  must  bo  divested  according  to  law, 
though  equitable  rights  may  be  abandoned  ; 
2  Wash.  C.  C.  106;  25  Penn.  St.  259;  32 
id.  401;  15  N.  II.  412;  see  1  Hen.  &  M. 
429;  and  an  abandonment  combined  with 
sufficiently  long  possession  by  another  party 
destroys  the  right  of  the  original  owner;  10 
Watts,  192;  2  Mete.  Mass.  32;  6  id.  337; 
31  Me.  381  ;  see  also  8  Wend.  480:  16  id*. 
545  ;  3  Ohio,  107  ;  3  Penn.  St.  141 ;  2  Washb. 
R.  P.  463-458. 

There  may  bo  an  abandonment  of  an  ease, 
ment;  5  Gray,  409;  9  Mete.  396;  6  Conn. 
289;  10  Humphr.  166;  16  Wend.  531;  16 
Barb.  184;  3  11.  &  C.  332;  of  a  mill  Bite;  17 
Mass.  297,  23  Pick.  216;  34  Me.  894;  4 
M’Cord,  96;  7  Bingh.  682;  an  application 
for  laud;  2  S.  &  R.  378;  6  id.  215;  of  an 


improvement;  1  Yea  tea,  615;  2  id.  4  76  ;  3 
S.  \  R.  319;  of  a  trust  fund;  8  Yerg.  Tenn. 
258 ;  of  un  invention  or  discovery  ;  1  Stor.  C. 
C.  280;  4  Mas.  Ill;  property  sunk  in  a 
steamboat  and  unclaimed ;  12  La.  An.  745  ; 
a  mining  claim ;  6  Cal.  610;  a  right  under  a 
land  warrant;  23  Penn.  St.  271. 

The  question  of  abandonment  is  one  of  fact 
for  the  jury;  2  Washb.  It.  P.  82. 

The  effect  of  abandonment  when  acted  upon 
by  another  party  is  to  divest  all  the  owner’s 
rights;  6  Cal.  510;  11  111.  688.  Consult  2 
Washb.  R.  P.  66,  82-86,  253-258. 

ABANDONMENT  FOR  TORTS.  In 
Civil  Law.  The  relinquishment  of  a  slave 
or  animal  who  had  committed  a  trespass  to 
the  person  injured,  in  discharge  of  the  owner’s 
liability  for  such  trespass  or  injury.  If  tins 
were  done,  the  owner  could  not  be  held  to  any 
further  responsibility.  Just.  Inst.  4,  8,  9. 

A  similar  right  exists  in  Louisiana  ;  1 1  La. 
An.  896. 

ABARNARE  (Lat.).  To  discover  and 
disclose  to  a  magistrate  any  secret  crime. 
Leges  Camdi ,  cap.  10. 

ABATAMENTUM  (Lat  abatare).  An 
entry  by  interposition.  Coke,  Litt.  277.  An 
abatement,  l'clv.  151. 

ABATARE.  To  abate.  Y'elv.  151. 

ABATE.  See  Aiiatkmknt. 

ABATEMENT  (Fr.  abattre ,  L.  Fr. 
abater),  to  throw  down,  to  beat  down,  destroy, 
quash;  3  Bla.  Com.  168. 

In  Chancery  Praotice.  A  suspension  of 
all  proceedings  in  a  suit,  from  the  want  of 
proper  parties  capable  of  proceeding  therein. 

It  differs  from  an  abatement  at  law  In  this : 
that  In  the  latter  the  action  is  entirely  dead  and 
cannot  be  revived ;  but  in  the  former  the  right 
to  proceed  Is  merely  suspended,  and  may  bo  re¬ 
vived  by  a  supplemental  bill  in  the  nulure  of  a 
bill  of  revivor;  3  Bla.  Com.  301 ;  21  N.  11.  246; 
8tory,  Eu.  PI.  §  20  n.  §  354  ;  Adams,  Eq.  403 ; 
Milford,  Eq.  PI.,  by  Jeremy,  57  ;  Edwards,  Ke- 
ceiv.  19. 

Generally  speuking,  if  any  property  or  right 
in  litigation  is  transmitted  to  another,  he  is 
entitled  to  continue  the  suit,  or  at  least  have 
the  benefit  of  it,  if  he  he  plaint  ill* ;  Edwards, 
llecciv.  19  ;  9  Paige,  Ch.  410;  or  it  may  ho 
continued  against  him,  or  at  least  perfected, 
if  he  be  defendant ;  Story,  Eq.  PI.  §§  332, 
442;  7  Paige,  Ch.  290.  See  Paktikb. 

Death  of  a  trustee  does  not  abate  a  suit, 
hut  it  must  bo  sus}KUided  till  u  new  ouo  is  ap- 
pointed;  5  Gray,  162. 

There  are  some  eases,  however,  in  which 
a  court  of  equity  will  entertain  applications, 
notwithstanding  the  suit  is  suspended :  thus, 
proceedings  may  be  had  to  preserve  property 
in  dispute;  2  Paige,  Ch.  368;  to  pay  money 
out  of  court  'where  the  right  is  dear ;  6  Vos. 
250 ;  or  upon  consent  of  parties ;  2  Yes.  899 ; 
to  punish  a  purty  for  breach  of  an  injunction  ; 

4  Paige,  Ch.  163  ;  to  enroll  a  decree  ;  2  Dick. 
612  ;  or  to  make  an  order  for  the  delivery  of 
deeds  and  writings ;  1  Yes.  185. 
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Although  abatement  in  chancery  suspends 
proceedings,  it  does  not  put  an  end  to  them ; 
a  party  therefore  imprisoned  for  contempt  is 
not  discharged,  but  must  move  that  the  com¬ 
plaint  be  revived  in  a  specified  time  or  the 
bill  be  dismissed  and  himself  discharged ;  3 
Daniel,  Ch.  Pr.  225.  Nor  will  a  receiver  be 
discharged  without  special  order  of  court;  1 
Hogan,  291 ;  1  Barb.  329;  Edwards,  Receiv. 
19. 

All  declinatory  and  dilatory  pleas  in  equity 
are  said  to  be  pleas  in  abatement,  or  in  the 
nature  thereof ;  see  Story,  Eq.  PI.  §  708 ; 
Beanies,  Ea.  PI.  55-57  ;  Cooper,  Eq.  PI.  236. 
And  such  pleas  must  be  pleaded  before  a  plea 
in  bar,  if  at  all;  Story,  Eq.  PI.  §  708;  see 
7  Johns.  Ch.  214;  20  Ga.  379.  See  Plea. 

In  Contracts.  A  reduction  made  by  the 
creditor,  for  the  prompt  payment  of  a  debt 
due  by  the  paver  or  debtor ;  Weskett,  Ins.  7. 

Of  Freehold.  The  unlawful  entry  upon 
and  keeping  possession  of  an  estate  by  a 
stranger,  after  the  death  of  the  ancestor  and 
before  the  heir  or  devisee  takes  possession. 
It  is  a  species  of  ouster  by  intervention  be¬ 
tween  the  ancestor  or  devisor  and  the  heir  or 
devisee,  thus  defeating  the  rightful  possession 
of  the  latter;  3  Bla.  Com.  167  ;  Coke,  Litt. 
277  a;  Finch,  Law,  195;  Cruise,  Dig.  B,  1, 
60. 


By  the  ancient  laws  of  Normandy,  this 
term  was  used  to  signify  the  act  of  one  who, 
having  an  apparent  right  of  possession  to  an 
estate,  took  possession  of  it  immediately  after 
the  death  of  the  actual  possessor,  before  the 
heir  entered;  Howard,  Anciennes  Lois  des 
Franpais,  tome  1,  p.  539. 

Of  Legacies.  The  reduction  of  a  legacy, 
general  or  specific,  on  account  of  the  insufli- 
eiency  of  the  estate  of  the  testator  to  pay  his 
debts  and  legacies. 

\\  hen  the  estate  of  a  testator  is  insufficient 
to  pay  both  debts  and  legacies,  it  is  the  rule 
that  the  general  legacies  must  abate  propor¬ 
tionally  to  an  amount  sufficient  to  pay  the 
debts. 

If  the  general  legacies  are  exhausted  before 
the  debts  are  paid,  then,  and  not  till  then,  the 
specific  legacies  abate,  and  proportionally ;  5 
Bla.  Com.  513  and  note;  Bacon,  Abr.  Leg, 
11;  Roper,  Leg.  253,  284;  2  Brown,  Ch.  19; 
2  P.  Wins.  283. 

In  Revenue  Law.  The  deduction  from, 
or  the  refunding  of,  duties  sometimes  made  a 
the  custom  house,  on  account  of  damages  re¬ 
ceived  by  goods  during  importation  or  whih 
in  store.  See  Act  of  Congress,  Mar.  2,  1799 
§52;  l  Story,  U.  S.  Laws,  617;  Andrews! 
Rev.  Laws,  §§113,  162. 

Of  Nuisances.  The  removal  of  a  nui- 
6anee ;  3  Bla.  Com.  5.  See  Nuisance 
In  Pleading  at  Law.  The  overthrow  of 
an  action  caused  by  the  defendant  pleadim 
some  matter  of  fact  tending  to  impeach  tin 
correctness  of  the  writ  or  declaration,  wind 
defeats  the  action  for  the  present,  but  doe 
not  debar  the  plaintiff  from  recommencin, 
it  in  a  better  way ;  Stephen,  PI.  47  ;  3  Bhl 


Com.  301  ;  1  Chitty,  PI.  6th  Lond.  ed.  446 ; 
Gould,  PI.  ch.  5,  %  65. 

It  lias  been  applied  rather  inappropriately  as  a 
generic  term  to  all  pleas  of  a  dilatory  nature ; 
whereas  the  word  dilatory  w  ould  seem  to  be  the 
more  proper  generic  term,  and  the  word  abate¬ 
ment  applicable  to  a  certain  portion  of  dilatory 
pleas;  Comyn,  Dig.  Abt.  B;  1  Chitty,  PI.  440 
(6th  Loud,  ed.);  Gould,  PI.  ch.  5,  §  65.  In  this 
general  sense  it  has  been  used  to  include  pleas  to 
the  jurisdiction  of  the  court.  See  J ukisdiction. 

As  to  the  Person  of  the  Plaintiff 
and  Defendant.  It  may  be  pleaded,  as 
to  the  plaintiff,  that  there  never  was  such  a 
person  in  rerum  natura;  1  Chittv,  PI.  (6th 
Lond.  ed.)  448;  6  Pick.  370;  5  Watts,  423; 
19  Johns.  308  ;  14  Ark.  27  ;  5  Vt.  93  (except 
in  ejectment ;  19  Johns.  308);  and  by  one  of 
two  or  more  defendants  as  to  one  or  more 
of  his  co-defendants;  Archbold,  Civ.  PI.  312. 
That  one  of  the  plaintiffs  is  a  fictitious  person, 
to  defeat  the  action  as  to  all ;  Comyn,  Dig. 
Abt.  E,  16;  1  Chitty,  PI.  448;  Archbold,  Civ. 
PI.  304.  This  would  also  be  a  good  pica  in 
bar;  1  B.  &  P.  44.  That  the  nominal  plain¬ 
tiff  in  the  action  of  ejectment  is  fictitious,  is 
not  pleadable  in  any  manner ;  4  M.  &  S.  301 ; 
19  Johns.  169.  A  defendant  cannot  plead 
matter  which  affects  his  co-defendant  alone ; 
40  Me.  336;  4  Zabr.  333;  14  N.  H.  243;  21 
Wend.  457. 

Certain  legal  disabilities  are  pleadable  in 
abatement,  such  as  outlawry;  Bacon,  Abr. 
Abt.  B;  Coke,  Litt.  128a;  attainder  of  trea¬ 
son  or  felony;  3  Bla.  Com.  301  ;  Comyn,  Dig. 
Abt.  E,  3;  also  praemunire  and  excommunica¬ 
tion;  3  Bla. Com.  301;  Comyn,  Dig.  Abt.  E,  5. 
The  law  in  reference  to  these  disabilities  can 
be  of  no  practical  importance  in  the  United 
States;  Gould,  PI.  ch.  5,  §  32. 

Alienage.  That  the  plaintiff  is  an  alien 
friend  is  pleadable  only'  in  some  cases,  where, 
for  instance,  he  sues  for  property  which  he 
is  incapacitated  from  holding  or  acquiring; 
Coke,  Litt.  129  fe;  Busb.  250.  By  the  com¬ 
mon  law,  although  he  could  not  inherit,  yet 
he  might  acquire  by  purchase,  and  hold  as 
against  all  but  the  sovereign.  Accordingly 
he  has  been  allowed  in  this  country  to  sue 
upon  a  title  by  grant  or  devise ;  1  Mass.  256 ;  7 
Crunch,  603  ;  but  see  6  Cal.  250;  26  Mo.  426. 
Ihe  early  English  authority  upon  this  point 
was  otherwise ;  Bacon,  Abr.  Abt.  B,  3,  Aliens 
D  ;  Coke,.  Litt.  129  b .  He  is  in  general  able 
to  maintain  all  actions  relating  to  personal 
chattels  or  personal  injuries;  3  Bla.  Com. 
384;  Cowp.  161;  Bacon,  Abr.  Aliens  D;  2 
Kent,  34;  Coke,  Litt.  129  b.  But  an  alien 
enemy  can  maintain  no  action  except  by  license 
or  permission  of  the  government ;  Bacon, 
Abr.  Abt.  B,  3,  Aliens  D;  1  Salk.  46;  1 
Ld.  Ravin.  282;  2  Strange,  1082;  4  East, 
502;  6  Term,  23,  49;  8t7Ll66;  0  Binn.  241; 

9  Mass.  363,  377;  11  id.  119;  12  id.  8;  S  M 
&  S.  583;  2  Johns.  Ch.  508;  15  East,  2G<>; 

1  S.  &  R.  810;  1  Chitty,  PI.  434.  This  will 
be  implied  from  the  alien  being  suffered  to 
remain,  or  to  come  to  the  country,  after  the 
commencement  of  hostilities  without  being 
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ordered  away  by  the  executive;  10  Johns. 
69.  See  28  Eng.  L.  &  Eq.  219.  The  better 
opinion  seems  tone  that  an  alien  enemy  cannot 
sue  as  administrator;  Gould,  PI.  eh.  5,  §  44. 

Corporations.  A  plea  in  abatement  is  the 
proper  manner  of  contesting  the  existence  of 
an  alleged  corporation  plaintiff;  Wright, 
Ohio,  12;  6  Cush.  279;  SPick.  236;  1  Mass. 
485;  lMd.502;  33  Penn.  St.  356 ;  28N.H. 
93;  1  Pet.  450;  4  id.  501 ;  5  id.  231.  To  a 
suit  brought  in  the  name  of  the  “Judges  of 
the  County  Court,”  after  such  court  has  been 
abolished,  the  defendant  may  plead  in  abate¬ 
ment  that  there  are  no  such  judges ;  2  Bay, 
So.  C.  519.  . 

Coverture  of  the  plaintiff  is  pleadable  in 
abatement;  Corny n.  Dig.  Abt.  E,  6;  Bacon, 
Abr.  Abt.  G;  Cote,  Litt.  132;  3  Term,  631; 

1  Chitty,  PI.  439;  7  Gray,  338;  though  oc¬ 
curring  after  suit  brought;  8  Bla.  Com.  316; 
Bacon,  Abr.  Abt.  9;  4  S.  &  R.  238 ;  17  Mass. 
342  ;  7  Grav,  338  ;  6  Term,  265 ;  4  East,  502; 
and  see  1  E.  I).  Smith,  273;  but  not  after 
plea  in  bar,  unless  the  marriage  arose  after 
the  plea  in  bar;  15  Conn.  569;  but  in  that 
case  the  defendant  must  not  suffer  a  con¬ 
tinuance  to  intervene  between  the  happen¬ 
ing  of  this  new  matter,  or  its  coming  to  his 
knowledge,  and  his  pleading  it ;  4  S.  &  R. 
238;  1  Bailey,  369;  2  id.  349;  2  Wheat. 
Ill  ;  14  Mass’.  295;  1  Blackf.  Ind.  288;  10 
S.  &  R.  208 ;  7  Vt.  508 ;  4  id.  545;  1  Yeates, 
185;  2  Dali.  184;  3  Bibb,  246.  And  it  can¬ 
not  be  otherwise  objected  to  if  she  sues  for  a 
cause  of  action  that  would  survive  to  her  on 
the  death  of  her  husband;  12  M.  &  W.  97  ; 
3  C.  B.  153;  10  S.  &  R.  208.  Where  she 
sues,  not  having  any  interest,  the  defence  is 
one  of  substance,  and  may  be  pleaded  in  bar, 
by  demurrer,  or  on  the  general  issue  ;  4  Term, 
361;  1  Salk.  114;  1  II.  Bla.  108;  Cro.  Jac. 
644,  whether  she  sues  jointly  or  alone.  So 
also  where  coverture  avoids  the  contract  or 
instrument,  it  is  matter  in  bar;  14  S.  &  R. 
379. 

Where  a  feme  covert  is  sued  without  her 
husband  for  a  cause  of  action  that  would  sur¬ 
vive  against  her,  as  upon  a  contract  made  be¬ 
fore,  or  a  tort  committed  after,  marriage,  the 
coverture  is  pleadable  in  abatement ;  1  Sid. 
109;  3  Term,  629;  and  not  otherwise  ;  9  M. 
&  W.  299;  Comyn,  Dig.  Abt.  F,  2.  If  the 
marriage  takes  place  pending  the  action,  it 
cannot  be  pleaded;  2  Ld.  Raym.  1525;  5 
Me.  445  ;  2  M’Cord,  469.  It  must  be  pleaded 
bv  the  feme  in  person ;  2  Saund.  209  6.  Any 
thing  which  suspends  the  coverture  suspends 
also  the  right  to  plead  it ;  Comyn,  Dig.  Abt. 
F,  2,  6  3;  Coke,  Litt.  1326;  2  W.  Bla. 
1197  ;  1  B.  &  P.  858,  n.  (0  ;  4  Esp.  27,  28; 
15  Mass.  31 ;  6  Pick.  29. 

Death  of  the  plaintiff  before  purchase  of  the 
writ  may  be  pleaded  in  abatement ;  1  Arch- 
bold,  Civ.  PI.  304  ;  Comyn,  Dig.  Abt.  E,  17; 
3  III.  507  ;  1  Watts  &  S.  438 ;  14  Miss.  205; 

2  M’Mull.  49.  So  may  the  death  of  a  sole 
plaintiff  who  dies  penning  his  suit  at  com¬ 
mon  law  ;  Bacon,  Abr.  Abt.  b  ;  Comyn,  Dig. 


Abt.  H,  32,  33;  4  Hen.  &  M.  410;  3  Mass. 
296;  2  Root,  57;  9  Mass.  422;  2  Rand.  Va. 
454;  2  Me.  127.  Otherwise  now  by  statute, 
in  most  cases,  in  most  if  not  all  the  States  of 
the  United  States,  and  in  England  since  1852. 
The  jiersonal  representatives  are  usually  au¬ 
thorized  to  act  in  such  cases.  Jf  the  cause  of 
action  is  such  that  the  right  dies  with  the 
person,  the  suit  still  abates.  By  statute  8  & 
9  Wm.  IV.,  ch.  2,  sect.  7,  which  is  understood 
to  enact  the  common  law  rule,  where  the  form 
of  action  is  such  that  the  death  of  one  of  several 
plaintiff's  will  not  change  the  plea,  the  action 
does  not  abate  by  the  death  of  any  of  the 

fffaintiffs  pending  the  suit.  The  death  of  the 
essor  in  -ejectment  never  abates  the  suit;  8 
Johns.  495;  23  Ala.  s.  8.  193;  13  Ired.  43, 
489  ;  1  Blatchf.  393. 

The  death  of  sole  defendant  pending  an 
action  abates  it ;  Bacon,  Abr.  Abt.  F ; 
Comyn,  Dig.  Abt.  II,  32;  Hayw.  500;  2 
Binn.  1;  Gilm.  145;  4  M’Cord,  160;  7 
Wheat.  530;  1  Watts,  229;  4  Mass.  480;  8 
Me.  128;  11  Ga.  151.  But  where  one  of 
several  co-defendants  dies  pending  the  action, 
his  death  is  in  general  no  cause  of  abatement, 
even  by  common  law;  Hargrave,  113,  151; 
Croke,  Car.  426 ;  Bacon,  Abr.  Abt.  F ; 
Gould,  PI.  ch.  5,  §  93.  If  the  cause  of  action 
is  such  as  would  survive  against  the  survivor 
or  survivors,  the  plaintiff  may  proceed  by 
suggesting  the  death  upon  the  record ;  24 
Miss  192;  Gould,  PI.  ch.  5,  §93.  The  in¬ 
convenience  of  abatement  by  death  of  parties 
was  remedied  by  17  Car.  II.  eh.  8.  ami  8  &  9 
Wm.  III.,  ch.  2,  as.  6,  7.  In  the  United 
States,  on  the  death  of  a  sole  defendant,  his 
personal  representatives  may  be  substituted  if 
the  action  could  have  been  originally  prose¬ 
cuted  against  them;  Gould,  PI.  ch.  5,  §95. 
The  right  of  action  against  a  tort-feasor  dies 
with  him ;  and  such  death  should  be  pleaded 
in  abatement;  3  Cal.  370.  Many  exceptions 
to  this  rule  exist  by  statute. 

Infancy  is  pleadable  in  abatement  to  the 
person  of  the  plaintiff,  unless  the  infant  ap- 

C?ar  by  guardian  or  prochein  ami ;  Coke, 
itt.  135  6;  2  Saund.  117;  3  Bla.  Com. 
301;  Bacon,  Abr.  Infancy,  K,  2;  7  Johns. 
379;  2  Conn.  357;  3  E.  I).  Smith,  596; 

1  Speers,  212;  7  Johns.  373  ;  8  Pick.  552. 
lie  cannot  appear  by  attorney,  since  he  can¬ 
not  make  a  power  of  attorney;  1  Chitty, 
PI.  436 ;  Archbold,  Civ.  PI.  301  ;  3  Saund. 
212;  3  N.  II.  345;  8  Pick.  552;  7  Mass. 
241  ;  4  Iialst.  381  ;  2  N.  H.  487;  7  Johns. 
373.  Where  an  infant  sues  as  co-executor 
with  an  adult,  both  may  appear  by  attorney, 
for,  the  suit  being  brought  in  autre  droit ,  the 
personal  rights  of  the  infant  are  not  afTected, 
and  therefore  the  adult  is  permitted  to  ap¬ 
point  an  attorney  for  both;  3  Saund.  212; 

1  Rolle,  Abr.  288;  Cro.  Eliz.  542;  2 

Strange,  784.  At  common  law,  judgment 
obtained  for  or  against  an  infant  plaintiff  who 
appears  by  attorney,  no  plea  being  interposed, 
may  be  reversed  by  writ  of  error;  1  Rolle, 
Abr.  287;  3  Saund.  212;  Cro.  Juc.  441. 
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By  statute,  however,  such  judgment  is  valid, 
if  for  the  infant;  3  Saund.  21?  (n.  5). 

Imprisonment.  A  sentence  to  imprison¬ 
ment  in  New  York,  either  of  plaintiff  or  de¬ 
fendant.  abates  the  action  by  statute;  2 
.Johns.  Cas.  408;  1  Duct,  664;  2  R.  S.  §  19, 
p.  701,  but  see  8  Bosw.  617. 

Lunacy.  A  lunatic  may  appear  by  attor¬ 
ney,  and  the  court  will  on  motion  appoint  an 
attorney  for  him;  18  Johns.  135.  But  a 
suit  brought  by  a  lunatic  under  guardianship 
shall  abate  ;  Brayt.  18. 

Misjoinder.  The  joinder  of  improper 
plaintiffs  may  be  pleaded  in  abatement : 
Comyn,  Dig.  Abt.  E,  15;  Archbold,  Civ. 
PL  304 ;  1  Chitty,  PI.  8.  Advantage  may 
also  be  taken,  if  the  misjoinder  appear  on 
record,  by  demurrer  in  arrest  of  judgment,  or 
by  writ  of  error.  If  it  does  not  appear  in  the 
pleadings,  it  would  be  ground  of  non-suit  on 
the  triid;  1  Chitty,  PI.  66.  Misjoinder  of 
defendants  in  a  personal  action  is  not  subject 
of  a  plea  in  abatement;  18  Ga.  509;  Arch¬ 
bold,  Civ.  PL  68,  310.  When  an  action  is 
thus  brought  against  two  upon  a  contract 
made  by  one,  it  is  a  good  ground  of  defence 
under  the  general  issue  ;  Clayt.  1 14  ;  1  East, 
48;  2  Day,  272;  11  Johns.  104;  1  Esp. 
363 ;  for  in  such  case  the  proof  disproves 
the  declaration.  If  several  are  sued  for  a 
tort  committed  by  one,  such  misjoinder  is  no 
ground  of  objection  in  any  manner,  as  of  co¬ 
defendants  in  actions  ex  delicto ,  some  may  be 
convicted  and  others  acquitted;  1  Saund. 
291 .  In  a  real  action,  if  brought  against  sev¬ 
eral  persons,  they  may  plead  several  ten¬ 
ancy  ;  that  is.  that  they  hold  in  severaltv, 
not  jointly,  Comyn,  Dig'  Abt.  F, 12;  or  one 
of  them  may  take  the  entire  tenancy  on  him¬ 
self,  and  prav  judgment  of  the  writ  ;  Comvn. 
Dig.  Abt.  F,  13.  ' 

Misnomer  of  plaintiff,  where  the  misnomer 
apjK*ars  in  the  declaration,  must  be  pleaded 
in  abatement ;  1  Chitty,  PL  451 ;  1  Mass. 
76;  5  id.  97;  15  id.  469;  10  S.  &  R. 
257  ;  10  Humphr.  512;  9  Barb.  202;  32  N. 
II.  4i0.  It  is  a  good  plea  in  abatement  that 
the  party  sues  by  his  surname  onlv ;  Harp 
49;  1  Tayl.  No.  C.  148;  Coxe,’ 13$.  A 
mistake  in  the  Christian  name  is  (round  for 
abatement;  IS  Ill.  570.  In  England  the 
etiect  ot  pleas  in  abatement  of  misnomer  has 
been  diminished  by  statute  3  &  4  Wm.  IV. 
ch.  42,  s.  11,  which  allows  an  amendment  at 
the  cost  of  the  plaintiff.  The  rule  embodied 
m  the  English  statute  prevails  in  this  countrv 
II  the  delendant  is  sued  or  declared  agaihst 
by  a  wrong  name,  he  mav  plead  the  mistake 
in  aliatement ;  3  Bla.  Com.  S02 ;  1  Salk  7* 
3  East,  167  ;  Bacon,  Abr.  I);  and  in  abate! 
inent  only,  5  Mo.  118;  S  Ill.  290;  14  Ala. 

;  ^  Mo*  211 »  1  Mctc*  Mass.  151 ;  3  id. 

:  61,1  one  defendant  cannot  plead  the  mis- 

nonnr  of  another.  Comvn,  Dig.  Abt  F  18- 

1  Untty,  PL  440;  Anhbold,  Civ.  PL  312 : 
1  5  ev.  &  P.  26.  ’ 

°miss,on  of  the  initial  letter  between 
tlie  L  lmstian  and  surname  of  the  party  is  not 


a  misnomer  or  variance;  5  Johns.  84.  As 
to  idem  sonant,  see  18  East,  83 ;  16  trf. 
110;  2  Taunt.  400.  Since  oyer  of  the  writ 
has  been  prohibited,  the  misnomer  must  ap. 
pear  in  the  declaration;  I  Cowen.  37.  31b- 
nomer  of  defendant  was  never  pleadable 
in  anv  other  manner  than  in  abatement:  5 
Mo.  118;  3  Ill.  290;  14  Ala.  256  ;  8  31o. 
291;  1  Mete.  3Iass.  151;  3  id.  235.  Ia 
England  this  plea  has  been  abolished:  3  k 
4  Wm.  IV.,  ch.  42,  s.  11.  And  in  the 
States,  generally,  the  plaintiff  is  allowed  to 
amend  a  misnomer. 

In  criminal  practice  the  usual  pleas  is 
abatement  are  for  misnomer.  If  the  indict¬ 
ment  assigns  to  the  defendant  no  Christian 
name,  or  a  wrong  one.  no  surname,  or  a 
wrong  one,  he  can  only  object  to  this  matter 
by  a  plea  in  abatement;  2  Gabbett.  Crim. 
Law,  327.  As  to  the  evidence  necessary  in 
such  case,  see  1  M.  &  S.  453 ;  1  Salk.  6 :  1 
Campb.  479 ;  3  GreenL  Ev.  §  221. 

Non- joinder.  If  one  of  several  joint  ten¬ 
ants  sue.  Coke,  Litt.  1806;  Bacon.  Abr. 
Joint  Tenants ,  K ;  1  B.  &  P.  73 ;  one  of 
several  joint  contractors,  in  an  action  ex  cm- 
tractu ,  Archbold.  Civ.  PL  48-51.  53;  one  of 
several  partners,  16  Ill.  340;  19  Penn.  St 
273;  20  id.  228;  Gow.  Partn.  150;  Collier. 
Partn.  §  649  ;  one  of  several  joint  eseeutas 
’  who  have  proved  the  will,  or  even  if  they 
have  not  proved  the  will.  10  Ark.  169;  1 
Chitty,  PL  12,  IS;  one  of  several  joint  ad¬ 
ministrators.  id.  13;  the  defendant  may  plead 
the  non-joinder  in  abatement :  Comyn,  Dk- 
,  Abt.  E;  1  Chitty,  PL  12.  The  omis^oo  of 
one  or  more  of  the  owners  of  the  property  id 
an  action  ex  delicto  is  pleaded  in  abatement : 
22  VL  SS8;  10  Ired.  169;  2  Cush.  130;  15 
Penn.  St.  497 ;  1 1  Ill.  22.  Dormant  part¬ 
ners  may  be  omitted  in  suits  on  contracts  to 
which  thev  are  not  privv ;  4  Wend.  628 ;  3 
S.  &  R.  55;  6  Pick.  352:  3  Cow.  85.  -A 
I  non-joi  nder  mav  also  be  taken  advantage  of 
,  in  actions  ex  contractu ,  at  the  trial,  under  the 
general  issue,  by  demurrer,  or  in  arrest  ot 
judgment,  if  it  appears  cm  the  face  ot  the 
pleadings;  4  Wend.  496. 

!  Non-joinder  of  a  person  as  defendant  wto 
|  L  jointly  interested  in  the  contract  upon 
whk  h  the  action  is  brought  can  only  be  taken 
advantage  of  bv  plea  in  abatement.  5  Ter®- 
651;  1  East.  20;  4  Term.  725;  3  CampL 
50;  2  Jur.  48  ;  2  Johns.  Cas.  382;  3  Caines- 
99  ;  18  Johns.  459;  2  Iowa.  161  ;  24  Conn- 
531 ;  26  Penn.  St.  458;  24  N.  H.  12S:J ? 
Gill,  Md.  59;  19  Ala.  x.  $.  340:  2 
372;  9  B.  Monr.  30;  23  Ga.  600:  Are»- 
bold.  Civ.  PL  309 ;  unless  the  mistake  *P* 
pear  from  the  plaintiff’s  own  pleadings,  wb<n 
it  may  be  taken  advantage  of  by  demurrer  or 
in  arrest  of  judgment ;  1  Saund.  271 : 
Johns.  459;  1  B.  &  P.  72.  Non-joinder  ot 
a  co-tenant  mav  be  pleaded  when  the  ^ 
respects  the  land  held  in  common;  44  M*- 
|  92.  3\  hen  the  contract  is  several  as  *? 

joint,  the  plaintiff  is  at  liberty  to  proceed 
>  against  tbe  parties  separately  or  jointly-  1 
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Chitty,  PI.  43  ;  1  Saund.  153,  n.  1  ;  2  Burr. 
1190;  Bruyt.  Vt.  22.  In  actions  of  tort  the 
plaintiff  may  join  the  parties  concerned  in  the 
tort,  or  not,  ut  his  election ;  6  Taunt.  29,  35, 
42;  1  Saund.  291;  6  Moore,  154;  7  Price, 
Excli.  408 ;  3  B.  &  P.  54 ;  Gould,  PI.  ch.  5, 
§118;  3  East,  62.  The  non-joinder  of  any 
of  the  wrong-doers  is  no  defence  in  any  form 
of  action. 

When  husband  and  wife  should  be  sued 
jointly,  and  one  is  sued  alone,  the  non-joinder 
may  he  pleaded  in  abatement;  Archbold, 
Civ.  PI.  309.  Non-joinder  of  co-executors 
or  co-administrators  may  be  pleaded  in  abate¬ 
ment;  Comyn,  Dig.  Abt.  h .  The  form  of 
action  is  of  no  account  where  the'  action  is  sub¬ 
stantially  founded  in  contract;  6  Term,  369; 
5  id.  651.  The  law  under  this  head  has  in  a 
great  measure  become  obsolete  in  many  of  the 
States,  by  statutory  provisions  making  con¬ 
tracts  which  by  the  common  law  were  joint, 
both  joint  and  several. 

Privilege  of  defendant  from  being  sued 
may  be  pleaded  in  abatement;  9  Yerg.  1; 
Bacon,  Abr.  Abt.  C.  See  Privilege.  A 
>eer  of  England  cannot,  as  formerly,  plead 
lis  peerage  in  abatement  of  a  writ  ot  sum¬ 
mons ;  2  Wm.  IV.  ch.  39.  It  is  a  good 
cause  of  abatement  that  the  defendant  was 
arrested  at  a  time  when  he  was  privileged 
from  arrest;  2  N.  II.  468;  4  T.  B.  Monr. 
539  ;  or  that  he  was  served  with  process 
while  privileged  from  suits,  2  Wend.  586  ;  1 
South.  N., 1.366  ;  1  Ala.  276.  The  privilege 
of  defendant  as  member  of  the  legislature  has 
been  pleaded  in  abatement;  4  Day,  129. 

For  cases  where  the  defendant  may  plead 
non-tenure,  see  Archbold,  Civ.  PI.  310; 
Cro.  Eliz.  559  ;  33  Me.  343. 

W  here  he  may  plead  a  disclaimer,  see 
Archbold,  Civ.  PI. ;  Comyn,  Dig.  Abt.  F, 
15;  2  N.  II.  10. 

Pleas  in  abatement  to  the  count 
required  oyer  of  the  original  writ;  and,  as 
this  cannot  now  be  hud,  these  ideas  are,  it 
seems,  abolished ;  1  Cliitty,  PI.  450  (6th 
Bond,  cd.);  Saunders,  PI.  Abatement. 

Pleas  in  Abatement  of  the  Writ.— 
In  general,  any  irregularity,  defect,  or  in¬ 
formality  in  the  terms,  form,  or  structure  of 
the  writ,  or  mode  of  issuing  it,  is  a  ground  of 
abatement;  Gould,  PI.  ch.  5,  s.  132.  Among 
them  may  be  enumerated  want  of  date,  or 
impossible  date ;  want  of  venue,  or  in  local 
actions,  a  wrong  venue ;  a  defective  return  ; 
Gould,  PI.  ch.  5,  s.  133.  Oyer  of  the  writ 
being  prohibited,  these  errors  cannot  be  ob¬ 
jected  to  unless  they  appear  in  the  declara¬ 
tion,  which  is  presumed  to  correspond  with 
the  writ;  1  B.  &  P«  615—648;  6  1‘ la.  724  ; 
3  B.  &  P.  399  ;  14  M.  &  W.  161.  The  ol>- 
jection  then  is  to  the  writ  through  the  decla¬ 
ration  ;  1  B.  &  P.  648  ;  there  being  no  plea  to 
the  declaration  alone,  but  in  bar ;  2  Saund. 
209  ;  10  Mod.  210. 

Such  pleas  are  either  to  the  form  of  the 
writ,  or  to  the  uetion  thereof. 

Those  of  the  lirst  description  were  formerly 


either  for  matter  apparent  on  the  face  of  the 
writ,  or  for  matter  dehors;  Comyn,  Dig. 
Abt.  H,  17. 

Pleas  in  abatement  to  the  form  of  the  writ 
were  formerly  allowed  for  very  trilling  errors 
apparent  on  the  face  of  the  writ,  1  Lutw.  25  ; 
1  Strange,  556 ;  Ld.  Itayin.  1541 ;  2  B.  &P. 
395,  but  since  oyer  has  been  prohibited  have 
fallen  into  disuse ;  Tidd,  Pr.  636. 

Pleas  in  abatement  of  the  form  of  the  writ 
are  now  principally  for  matters  dehors , 
Comyn,  Dig.  Abt.  II,  17 ;  Gilbert,  C.  P.  51, 
existing  at  the  time  of  suing  out  the  writ,  or 
arising  afterwards  ;  such  as  misnomer  of  the 
plaintiff  or  defendant  in  Christian  name  or  sur¬ 
name  ;  Tidd,  Pr.  637. 

Pleas  in  Abatement  to  the  Action  of  the  TFri7 
are  that  the  action  is  misconceived,  as  if  as¬ 
sumpsit  is  brought  instead  of  account ,  or  tres¬ 
pass  when  case  is  the  proper  action ;  1  Show. 
71;  Ilob.  199;  Tidd.  Pr.  579;  or  that  the 
right  of  action  had  not  accrued  at  the  com¬ 
mencement  of  the  suit;  2  Lev.  197;  Cro. 
Eliz.  825;  Hob.  199;  Comyn,  Dig.  Action , 
E,  1.  But  these  pleas  are  unusual,  since  ad¬ 
vantage  may  be  taken  for  the  same  reasons  on 
demurrer  or  under  the  general  issue ;  Gould, 
IT.  ch.  5,  s.  137 ;  1  C.  &  M.  492,  768.  It  may 
also  be  pleaded  in  abatement  that  there  is 
another  action  pending;  Comyn,  Dig.  Abt. 
II,  24 ;  Bacon,  Abr.  Abt.  M  ;  1  Chitty,  PI. 
443.  See  Lis  pendens. 

Variance.  Where  the  count  varies  from 
the  writ,  or  the  writ  varies  from  the  record  or 
instrument  on  which  the  action  is  brought,  it 
is  pleadable  in  abatement;  2  Wils.  85,  395; 
Cro.  Eliz.  722  ;  1  H.  Bla.  249;  17  Ark. 
254;  17  Ill.  529;  25  N.  II.  521.  If  the  vari¬ 
ance  is  only  in  matter  of  mere  form,  as  in  time 
or  place,  when  that  circumstance  is  immaterial, 
advantage  can  be  taken  only  by  plea  in  abate¬ 
ment;  8  Ind.  354;  10  Ill.  75;  Yelv.  120; 
Lutch,  173;  Gould,  PI.  ch.  5,  ss.  97,  98-101. 
But  if  tho  variance  is  in  matter  of  substance, 
as  if  the  writ  sounds  in  contract  and  the  dec¬ 
laration  in  tort,  advantage  may  also  be  taken 
by  motion  in  arrest  of  judgment;  28  N.  II. 
90;  Hob.  279;  Cro.  Eliz.  722.  Pleas  under 
this  head  have  been  virtually  abolished  by  tho 
rule  refusing  over  of  the  writ;  and  the  opera¬ 
tion  of  this  rufo  extends  to  all  pleas  in  abate¬ 
ment  that  cannot  be  proved  without  examina¬ 
tion  of  the  writ;  Gould,  PI.  ch.  5,  s.  101.  It 
seems  that  oyer  of  the  writ  is  allowed  in  some 
of  the  states  which  retain  the  old  system  of 
pleading,  as  well  as  in  those  which  have 
adopte<f  new  systems.  In  such  states  these 
rules  as  to  variance  are  of  force.  28  N.  II. 
90;  25  id.  521  ;  17  Ill.  529;  22  Ala.  N.  s. 
588;  23  Miss.  193;  8  Iml.  354;  21  Ala.  n.  s. 
404;  11  111.  573  ;  35  N.  H.  172;  17  Ark. 
154;  1  Harr.  &  G.  164;  1  T.  B.  Monr. 
35  ;  11  Wheat.  280;  12  Johns.  430;  4  Ilalst. 
284. 

Qualities  of  Pleas  in  Abatement. 
The  defendant  may  plead  in  abatement  to 
part,  and  demur  or  plead  in  bar  to  the  residue, 
of  the  declaration ;  1  Chitty,  PI.  458  (6th 
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Lond.  ed.) ;  2  Saund.  210.  The  general  rule 
is  that  whatever  proves  the  writ  lalse  at  the 
time  of  suing  it  out  shall  abate  the  writ  en¬ 
tirely;  Gilbert,  C.  P.  247  ;  1  Saund.  286 
(n.  7). 

As  this  plea  delays  the  ascertainment  of  the 
merits  of  the  action,  it  is  not  favored  by  the 
courts ;  the  greatest  accuracy  and  precision  are 
therefore  required ;  and  it  cannot  be  amended  ; 
3  Term,  186;  Willos,  42;  2  Saund.  298; 
Comyn,  Dig.  I,  11;  Coke,  Litt.  392;  Cro.  Jac. 
82;  13  M.  &  W.  464  ;  2  Johns.  Cas.  312;  8 
Bingh.  416;  44  Me.  482;  18  Ark.  236;  1 
Hempst.  215;  27  Ala.  n.  8.  678;  24  id.  329. 
It  must  contain  a  direct,  full,  and  positive 
averment  of  all  the  material  facts;  30  Vt.  76; 
35  N.  H.  172;  4  R.  I.  110;  37  Me.  49;  28 
N.  H.  18;  26  Vt.  48;  24  Ala.  n.  s.  329  ;  1 
Mich.  254.  It  must  give  enough  so  as  to 
enable  the  plaintiff  by  amendment  completelv 
to  supply  the  defect  or  avoid  the  mistake  on 
which  the  plea  is  founded ;  6  Taunt.  595 ;  4 
Term,  224  ;  8  id.  515;  1  Saund.  274  (n.  4); 
6  East,  600 ;  1  Day,  28 ;  3  Mass.  24  ;  2  id. 
362;  1  Hayw.  501;  2  Ld.  Raym.  1178;  1 
East,  634. 

It  must  not  be  double  or  repugnant ;  5 
Term,  487  ;  Garth.  207  ;  3  M.  &  YV.  607.  It 
must  have  an  apt  and  proper  beginning  and 
conclusion  ;  3  Term,  186;  2  Johns.  Cas.  312; 

10  Johns.  49;  2  Saund.  209.  The  whole 
matter  of  complaint  must  be  covered  by  the 
plea;  2  B.  &  P.  420.  It  cannot  be  pleaded 
after  making  full  defence;  1  Chitty,  PI.  441 
(6th  Lond.  ed.). 

As  to  the  form  of  pleas  in  abatement,  see  22 
^t.  211;  1  Chitty,  PI.  (6th  Lond.  ed.)  454; 
Comyn,  Dig.  Abt.  I,  19;  2  Saund.  1  (n.  2). 

As  to  the  time  of  pleading  matter  in  abate¬ 
ment,  it  must  be  pleaded  before  any  plea  to 
the  merits,  both  in  civil  and  criminal  cases, 
except  in  cases  where  it  arises  or  comes  U 
the  knowledge  of  the  party  subsequentlv  *  < 
Mete.  224;  11  Cush.  164;  21  Vt.  52;  4( 
Me.  218 ;  22  Barb.  244  ;  14  Ark.  445  ;  35  Me 
121 ;  15  Ala.  675;  13  Mo.  547;  and  the  ri<')i 
IS  waived  by  a  subsequent  plea  to  the  merits 
14  How.  505;  15  Ala.  675  ;  19  Conn.  493 
1  Iowa,  165;  4  Gill,  Md.  166.  See  Ples 
PUI8  DA  It  REIN  CONTINUANCE. 

Of  the  Affidavit  of  Truth.  Every  dilator, 
plea  must  be  proven  to  be  true,  either  by  afl'i- 
davit,  by  matter  apparent  upon  the  record,  oi 
probable  matter  shown  to  the  court  to  induct 
them  to  believe  it;  3  &  4  Anne,  ch.  16,  s. 
11 ,  3  B.  &  1 .  397  •  2  W.  Bla  1088  •  <; 
*ev  &  M.  260;  30  Vt.  177;  1  Curt.  494 

11  Ala.  30  ^  1  Chandl.  16;  1  Swan,  391; 

18  not  ne<'«ssary  that  the 
affidavit  should  be  made  by  the  party  him- 
self;  his  attorney,  or  even  a  third  person,  will 
do  Barnes  341 ;  1  Saunders,  it  &  Ev  3 
(jth  Am.  ed.).  The  plaintiff  may  waive  an 
5.P0W1‘  \L-  737;  leiohns  30“ 
The  affidavit  must  be  coextensive  with  the 
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fact,  and  not  merely  that  the  plea  is  a  true 
plea;  3  Strange,  705 ;  1  Browne,  77  ;  2  Dall^ 
184 ;  1  Yeates,  185. 

Judgment  on  Pleas  in  Abatement 
If  issue  be  joined  on  a  plea  in  abatement  a 
judgment  for  the  plaintiff  upon  a  verdict’ is 
final,  2  Wils.  368;  1  Ld.  Raym.  992;  Tidd 
Pr.  641;  1  Strange,  532  ;  1  Bibb,  234;  6 
Wend.  649;  8  Cush.  301  ;  3  N.  H.  232-  2 
Penn.  St.  361;  3  Wend.  258;  but  judgment 
for  plaintiff  upon  a  demurrer  to  a  plea  in  abate¬ 
ment  is  not  final,  but  merely  respondeat  ouster • 
1  East,  542;  1  Ventr.  137  ;  Ld.  Ravm.  992- 
Tidd,  Pr.  641  ;  16  Mass.  147  ;  14  N.  H.  371- 
32  id.  361  ;  1  Blackf.  Ind.  888.  After  jud"- 
ment  of  respondeat  ouster ,  the  defendant  has 
four,  days*  time  to  plead,  commencing  after 
the  judgment  has  been  signed;  8  Bingh.  177. 
He  may  plead  again  in  abatement,  provided 
the  subject-matter  pleaded  be  not  of  the  same 
degree,  or  of  any  preceding  degree  or  class 
with  that  before  pleaded ;  Comvn,  Dig.  Abt. 
I,  3  ;  1  Saunders,  PI.  &  Ev.  4  (5th  Am.  ed.): 
Tidd,  Pr.  641.  ’ 

If  the  plea  is  determined  in  favor  of  the 
defendant  either  upon  an  issue  of  law  or  fact, 
the  judgment  is  that  the  writ  or  bill  bequashed ; 
Yelv.  112;  Bacon,  Abr.  Abt.  P;  Gould,  PI. 
ch.  5,  §159;  2  Saund.  211  (n.  3). 

See  further,  on  the  subject  of  abatement  of 
actions,  Comyn,  Dig.  Abt.;  Bacon,  Abr.  Abt.; 
United  States  Digest,  Abt.;  1  Saunders,  PI. 

&  Ev.  1  (5th  Am.  ed.);  Graham,  Pr.  224; 
Tidd,  Pr.  636  ;  Gould,  PI.  eh.  5;  1  Chitty, 
PI.  446  (6th  Lond.  ed.);  Story,  PI.  1-70. 

Of  Taxes.  A  diminution  or  decrease  in 
tbe  amount  of  tax  imposed  upon  any  person. 

1  he  provisions  for  securing  this  abatement  are 
entirely  matters  of  statute  regulation  ;  5  Gray, 
365;  4  R.  I.  313;  30  Penn.  St.  227  ;  18  Ark. 
380;  18  Ill.  312,  and  vary  in  the  different 
States.  See  the  various  digests  of  State  laws 
and  collections  of  statutes. 

ABATOR.  One  wrho  abates  or  destroys  a 
nuisance.  One  who,  having  no  right  of  entry, 
gets  possession  of  the  freehold  to  the  prejudice 
of  an  heir  or  devisee,  after  the  time  when  the 
ancestor  died,  and  before  the  heir  or  devisee 

i!iers;nLittleton’  §  897  ;  Perkins,  Conv.  § 
383  ;  2  I  res  ton,  Abstr.  296.  300.  See  Adams, 
Eject.  43  ;  1  Washb.  R.  P.  225. 

ABATUDA.  Any  thing  diminished  ;  as, 
mo nefa  ahatudu ,  which  is  money  clipped  or 
diminished  in  value.  Cowel. 

ABAVIA.  A  great-great-grandmother. 

ABA  VITA.  Used  for  ahamita ,  which 

see. 


ABAVTJNCUXUS.  A  great-great-grand¬ 
mother  s  brother.  Calvinus,  Lex. 

ABAVTJS.  A  great-great-grandfather,  or 
fourth  male  ascendant. 


ABBEY.  A  society  of 
having  an  abbot  or  abbess 
them. 


religious  pe 
to  preside 


rsons, 

over 


oi  a  word,  obtained  by  the  omission  < 
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more  letters  or  syllables  from  the  middle  or 
end  of  the  word. 

The  abbreviations  in  common  use  in  modern 
times  consist  of  the  iultial  letter  or  letters,  sylla¬ 
ble  or  syllables,  of  the  word.  Anciently,  ulso, 
contracted  forms  of  words,  obtained  by  the  omis¬ 
sion  of  letters  intermediate  between  the  iultial 
and  final  letters  were  much  in  use.  These  latter 
forms  are  now  more  commonly  designated  by  the 
term  contraction.  Abbreviations  are  of  frequent 
use  in  referring  to  text-books,  reports,  &c.,  and 
in  indicating  dates,  but  should  be  very  sparingly 
employed,  if  at  all,  in  formal  and  important  legal 
documents.  See  4  C.  &  P.  51 ;  9  Coke,  48.  No 
part  of  an  indictment  should  contain  any  abbre¬ 
viations  except  in  cases  where  a  fac  simile  of  a 
written  instrument  is  necessary  to  be  set  out.  1 
East,  180,  n.  The  variety  and  number  of  abbre¬ 
viations  are  as  nearly  illimitable  as  the  ingenuity 
of  man  can  make  them ;  and  the  advantages 
arising  from  their  use  arc,  to  a  great  extent, 
counterbalanced  by  the  ambiguity  and  uncer¬ 
tainty  resulting  from  the  usually  inconsiderate 
selection  which  is  made. 

The  following  list  is  believed  to  contain  all 
abbreviations  in  common  use.  Where  a 
shorter  and  a  longer  abbreviation  are  in  com¬ 
mon  use,  both  are  given.  For  a  fuller  expla¬ 
nation  of  the  reports  in  this  list,  see  Reports. 

A.  American,  see  Am.;  anonymous. 

A,  a ,  B,  ft.  “A”  front,  “  B”  back  of  a  leaf. 

A.  B.  Anonymous  Reports  at  end  of  Benloe’s 
Reports,  commonly  called  New  Benloe. 

A.  C.  Appeal  Court,  English  Chaucery ;  Law 
Reports  Appeal  Cases. 

A.  B.  Anno  Domini ;  in  the  year  of  our  Lord. 

A.  K.  Marsh.  A.  K.  Marshall’s  Reports,  Ken¬ 
tucky. 

A.  L.  J.  Albany  Law  Journal. 

A.  P.  B.  or  Ashurst  MSS.  L.I.  L.  Ashurst’s 
Paper-books ;  the  manuscript  paper-books  of 
Ashurst,  J.,  Buller,  J.,  Lawrence,  J.,  and  Darn- 
pier,  J.,  in  Lincoln’s  Inn  Library. 

A.  B.  Anno  Regni ;  in  the  year  of  the  reign. 

A.  S.  Acts  of  Sederunt,  Ordinances  of  the 
Court  of  Sessions,  Scotland. 

A.  d  A.  Carp.  Angell  <fc  Ames  on  Corpora¬ 
tions. 

A.  d  E.  Adolphus  &  Ellis’s  Reports,  English 
King’s  Bench. 

A.  d  E.  X.  S.  Adolphus  &  Ellis’s  Reports, 
New  Series,  English  Queen’s  Bench,  commonly 
cited  Q.  B. 

A.  d  F.  Fixt.  Amos  &  Ferrard  on  Firtures. 

Ab.  Abridgment. 

Ab.  Adm.  Abbott’s  Admiralty  Reports,  U.  S. 
Dist.  Court,  South.  Diet.  N.  Y. 

Ab.  App.  Bee.,  Ab.  Ct.  App.  or  Ab.  AT.  Y.  Ct. 
App.  Abbott’s  New  York  Court  of  Appeals  De¬ 
cisions. 

Ab.  Eq.  Cos.  Equity  Cases  Abridged,  Eng¬ 
lish  Chancery. 

Ab.  X  Y.  Big.  Abbott’s  Digest  of  New  York 
Reports  and  Statutes. 

Ab.  X.  Y.  iV.  or  Ab.  Pr.  Abbott’s  Practice 
Reports,  various  New  York  courts. 

Ab.  y.  Y.  Pr.  y.  S.  or  Ab.  Pr.  V.  S.  Abbott’s 
Practice  Reports,  New  Series,  various  New  York 
courts. 

Ab.  Xat.  Big.  Abbott’s  National  Digest. 

Ab.  Xeu>  Cos.  Abbott’s  New  Cases,  various 
New  York  courts. 

Ab.  PI.  Abbott’s  Pleadings  under  the  Code. 

Aft.  Pr.  A bbott’6 Practice  Reports,  New  York. 

Ab.  Sh.  Abbott  (Lord  Tenterden)  on  Ship- 
plug. 


Ab.  U.  S.  Abbott’s  Reports,  United  States 
District  and  Circuit  Courts. 

Aft.  U.  S.  Pr.  Abbott’s  United  States  Courts 
Practice. 

Abdys  R.  C.  P.  Abdy’s  Roman  Civil  Pro¬ 
cedure. 

Abr.  Abridgment. 

Abr.  Cas.  Eq.  or  Abr.  Eq.  Cos.  Equity  Cases 
Abridged,  English  Chancery. 

Abs.  Absolute. 

Acc.  Accord  or  Agrees. 

Act.  Acton ’8  Reports,  Prize  Causes,  English 
Privy  Council. 

Act.  Can.  Monro’s  Acta  Canccllarise. 

Art.  Pr.  C.  Acton’s  Reports,  Prize  Causes, 
English  Privy  Council. 

Act.  Reg.  Acta  Regia. 

Ad.  Con.  Addison  on  Contracts. 

Ad.  E.  Adams  on  Ejectineut. 

Ad.  d  Ell.  Adolphus  A  Ellis’s  Reports,  Eng¬ 
lish  King’s  Bench. 

Ad.  d  Ell.  y.  S.  Adolphus  <fc  Ellis’s  Reports, 
New  Series,  English  Queen’s  Bench,  commonly 
cited  Q.  B. 

Ad.  Eq.  Adams’s  Equity. 

Ad.  Jin.  Ad  llnem,  at  or  near  the  end. 

Ad.  Torts.  Addison  on  Torts. 

Ad.  Rom.  Atrf.  Adam6’6  Roman  Antiquities. 

Adams  ( Me .)  Adams’s  Reports,  Muinc  Re¬ 
ports,  vols.  41,  42. 

Adams  (AT.  H.).  Adams’s  Reports,  New 
Hampshire  Reports,  vol.  1. 

Add.  Addison's  Reports,  Pennsylvania. 

Add.  Abr.  Addington’s  Abridgment  of  the 
Penal  Statutes. 

Add.  Con.  Addison  on  Contracts. 

Add.  Ecd.  Addams’s  Ecclesiastical  Reports, 
English. 

Add.  Pa.  Addison’s  Reports,  Pennsylvania. 

Add.  Torts.  Addison  on  Torts. 

Addams.  Addams’s  Ecclesiastical  Reports, 
English. 

Adj.  Adjudged,  Adjourned. 

Adjournal,  Books  of.  The  Records  of  the 
Court  of  Justiciary,  Scotland. 

Adm.  Admiralty. 

Admr.  Administrator. 

Admx.  Administratrix. 

Adolph.  A  E.  Adolphus  &  Ellis’s  Reports, 
English  King’s  Bench. 

Adolph.  d  E.  y.  S.  Adolphus  &  Ellis’s  Re¬ 
ports,  New  Series.  English  Queen’s  Bench,  cora- 
mouly  cited  Q.  B. 

Ads.  Ad  seetara,  at  suit  of. 

Adyc  C.  M.  Adye  on  Courts-Martial. 

Aclf.  C.  Canons  of  Aelfrie. 

Agn.  Pat.  Agnew  on  Patents. 

Aik.  Aiken’s  Reports,  Vermont. 

Al.  Aleyn’s  Select  Cases,  English  King’s 
Bench. 

Al.  Tel.  Cas.  Allen’s  Telegraph  Cases,  Ameri¬ 
can  and  English. 

Al.  d  Xep.  Alcock  <fc  Napier’s  Reports,  Irish 
King’s  Bench  and  Exchequer. 

Ala.  Alabama  Reports. 

A/a.  y.  S.  Alabama  Reports,  New  Series. 

Ala.  Set.  Cas.  Alabama  Select  Cases,  by  Shep¬ 
herd. 

Alb.  Arb.  Albert  Arbitration,  Lord  Cairns’s 
Decisions. 

Alb.  L.  J.  or  Alb.  Lavs  Jour.  Albany  Law 
Journal. 

Ale.  Alcock’s  Registrv  Cases,  Irish. 

Ale.  dr  X.  Alcock  &  Napier’s  Reports,  Irish 
King’s  Bench  and  Exchequer. 

Aid.  Alden’s  Condensed  Pennsylvania  Re- 
ports.  ^ 

Aid.  Hist.  Aldridge’s  nistory  of  the  Courts 
of  law. 
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Aid.  Ind.  Alden’s  Index  of  U.  S.  Reports. 
Aid.  &  Van  Hoes.  Dig,  Alden  &  Van  Hoe- 
een's  Digest,  Laws  of  Mississippi. 

Alex.  Cos.  Report  of  “Alexandra”  case,  by 
Dudley. 

Alex.  Ch.Pr.  Alexander’s  Chancery  Practice. 
Aleyn.  Aleyn’s  Select  Cases,  English  King’s 
Bench. 

Alison  Prac.  Alison’6  Practice  of  the  Criminal 
Law  of  Scotaud. 

A?»*on  Prine.  Alison’s  Principles  of  ditto. 
All.  tfc  Mor.  Tr.  Allen  &  Morris’s  Trial. 

All.  Slier.  Allen  on  Sheriffs. 

Allen.  Allen’s  Reports,  Massachusetts  Re¬ 
ports,  vols.  83-96. 

Allen  {X.  B.)  Allen’s  Reports,  New  Bruns¬ 
wick. 

Allen  Tel.  Cos.  Allen’s  Telegraph  Cases. 
Alleync  L.  1).  of  Mar.  Alleyne’s  Legal  De¬ 
grees  of  Marriage  Considered. 

Alin.  Part.  Allnat  on  Partition. 

Am.  America,  American,  or  Americana. 

Am.  C.  L.  J.  American  Civil  Law  Journal, 
New  York. 

Am.  Ch.  Bin.  American  Chancery  Digest. 
Am.  Corp.  Cos.  Withrow’s  American  Corpo¬ 
ration  Cases. 

Am.  Crim.  Pep.  American  Criminal  Re¬ 
ports,  by  Hawley. 

Am.  Bee.  American  Decisions. 

Am.  Insolv.  Rep.  American  Insolvency  Re¬ 
ports. 

Am.  Jur.  American  Jurist,  Boston. 

Am.  L.  Cas.  or  Am.  Lead.  Cos.  American 
Leading  Cases  (Hare  <fc  Wallace’s). 

Am.  L.  Elect.  American  Law  of  Elections. 
Am.  L.  J.  or  Am.  Law  Jour.  American  Law 
Journal  (Hall’s),  Philadelphia. 

Am.L.  J.  X.  S.  or  Am.  Law  Jour.  X.  S.  Ame¬ 
rican  Law  Journal,  New  Series,  Philadelphia. 

Am.L.  M.  or  Am.  Law  Mag.  American  Law 
Magazine,  Philadelphia. 

Am.  L.  Rec.  or  Am.  Law  Ree.  American  Law 
Record,  Cincinnati. 

Am  L.  R.  or  Am.  Law  Reg.  American  Law 
Register,  Philadelphia. 

Am.L.  Rep.  or  Am.  Law  Rep.  American  Law 
.Reporter,  Davenport,  Iowa. 

RcvSwf  B^n°r  ^ Uw  Rev-  Amcrican  Law 

A Dwcr<m**-  American  Law 

ruptcy Reports”*  AmtriCan  Uw  Times  Bank' 

aZ'  pi  T'a  U  AAme!ican  Law  Times  Reports. 

.  '  p  A  i  A™ertean  Pleader’s  Assistant. 
a.  n  n  ;1m'  aP-  American  Reports. 
RaUwaf Cases"-  ^  ^ 

a  America*i  Railway  Reports. 

A  ml  P  American  State  Papers. 
a  4c*? V  American  Themis,  New  York. 

Cases  Tr'  C<U’  C°X  8  American  Trade  Mark 

Amb.  Ambler’s  Reports,  English  Chancery 
Vols'TV  AmC6’8  IieP°rt8»  Rhode  Island  Reports, 

Ames ,  E .  <fc  B.  Ames,  Knowles,  and  Bradley’s 
Rc]»orts,  Rhode  Island  Reports,  vol.  8.  y 

Amos  <fc  F.  Amos  and  Ferrard  on  Fixtures 
Amos  Jur.  Amos’s  Science  of  Jurisprudence 
An.  Anonymous. 

Ens,teh  c— 
dene*’"  °h'  Ward'  Andcreon  on  Church  War- 

And.  Com.  Anderson’s  History  of  Commerce 

Bench':'  ADd™V  RW  2-guSnS^ 


Andr.  Pr.  Andrews’  Precedents  of  Leases. 

Andr.  Rev.  L.  Andrew  s  on  the  Revenue  Law  s. 

Ang.  Augell’s  Reports,  Rhode  Island  Reports 
vol.  1. 

Ang.  Adv.  Enj.  Angell  on  Adverse  Enjoy¬ 
ment. 

Ang.  Ass.  Angell  on  Assignments. 

Ang.  B.  T.  Angell  on  Bank  Tax. 

Ang.  Carr.  Angell  on  Carriers. 

Ang.  Corp.  Angell  and  Ames  on  Corpora¬ 
tions. 

Ang.  Ins.  Angell  on  Insurance. 

Ang.  High.  Angell  on  Highways. 

Ang.  Lim.  Angell  on  Limitations. 

Ang.  Tide  Wat.  Angell  on  Tide  Waters. 

Ang.  Water  C.  Angell  on  Water  Courses. 

Ang.  <fc  A.  Corp.  Angell  and  Ames  on  Corpo¬ 
rations. 

Ang.  <£  B.  nigh.  Angell  and  Durfree  on  High¬ 
ways. 

Ann.  Queen  Anne ;  as  1  Ann.  c.  7. 

Ann.  C.  Annals  of  Congress. 

Ann.  de  la  Pro.  Annalcs  de  la  Proprtet^  In- 
dustriellc. 

Ann.  de  Ltg.  Annuaire  de  Legislation  Etran- 
gere,  Paris. 

Ann.  Jud.  Annuaire  Judiciaire,  Paris. 

Ann.  Reg.  ^Annual  Register,  London. 

Ann.  Reg.  X.  S.  Annual  Register,  New  Series, 
London. 

Annaly.  Annaly’s  Reports,  Englfsh.  Com¬ 
monly  cited  Cas.  temp.  Hardw .,  but  sometimes 
as  Rulg  way's  Reports. 

Annes.  Ins.  Annesly  on  Insurance. 

A  non.  Anonymous. 

Ans.  Contr.  Anson  on  Contracts. 

Anst.  Anstruther’s  Reports,  English  Ex¬ 
chequer. 

Anth.  Abr.  Anthon’s  Abridgment  of  Black- 
stone’s  Commentaries. 

Anth.  III.  Big.  Anthony’s  Illinois  Digest. 

Anth.  L.  S.  Anthon’s  Lawr  Student. 

Anth.  X.  P.  Anthon’s  Nisi  Prius  Cases,  New 
York. 

Anth.  Pree.  Anthon’s  Precedents. 

Anth.  Shep.  Anthon’s  edition  of  Sheppard’s 
Touchstone. 

Ap.  Justin.  Apud  Justinium,  or  Justinian’s 
Institutes. 

App.  Appeal.  Apposition.  Appendix. 
vols^9-20 PPletOD8  ReiK)rt6»  Mailie  Reports, 

App.  Ev.  Appleton  on  Evidence. 

Appx.  Appeudix. 

Ar.  Arrets. 

Madras*^  Arbuthnot’s  Select  Criminal  Cases, 

Arch.  Court  of  Arches. 

Ar^h  r'  £  Archbold’s  Bankrupt  Law. 

aZh  Cr  P'r  Archbold’s  Civil  Pleading. 

A*h'  LA  Archbold’s  Criminal  Law. 

Arrh  r  Pi>  Arch  bold’s  Criminal  Pleading. 
Plcadfnprfby  Pomeroy™  A^‘d’a  Criminal 

A/reh.-  V  ,Ar^hbo|d’s  Forms. 

Arrh  t  7 >  Archbold’s  Forms  of  Indictment. 

Arrh  r*  Archbold’s  Justice  of  the  Peace. 
Tenant  ^  P  Archbold’s  Landlord  and 

AZh'  P*  P\  v^b?ld,#  Nisl  Prius  Law* 
iZ\'Pi>  Archbold’s  Practice. 

Chitt>%*  **  Archbold’s  Practice,  by 

Pm  Archbold’s  Practice,  Common 

Bench?  ^  ^  Archbold’s  Practice,  King’s 
Arthb°ld’8  ®omn*aiy  of  the  Laws 
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Archer.  Archer’s  Reports,  Florida  Reports, 
vol.  2. 

Arg.  Arguendo,  in  arguing,  in  the  course  of 
reasoning. 

Arg.  Inst.  Institution  au  Droit  Fran  puis,  par 
M.  Argou. 

Ark.  Arkansas  Reports. 

Ark.  Rev.  Sts.  Arkansas  Revised  Statutes. 
Arkl.  Arkley’s  Scotch  Reports. 

Arms.  Elect.  Cas.  Armstrong’s  Cases  of  Con¬ 
tested  Elections,  New  York. 

Arms.  M.  dr  0.  Armstrong,  Macartney,  and 
Ogle’s  Reports,  Irish  Nisi  Prius  Cases. 

Arms.  Tr.  Armstrong’s  Limerick  Trials,  Ire¬ 
land. 

Am.  Arnold’s  Reports,  English  Common 
Picas. 

Am.  El.  Cas.  Arnold’s  Election  Cases,  Eng¬ 
lish. 

Am.  Ins.  Amould  on  Marine  Insurance. 

Am.  dr  II.  Arnold  and  Hodges’s  Reports, 
English  Queen’s  Bench. 

Am.  dr  H.  B.  C.  Arnold  and  Hodges’s  Eng¬ 
lish  Bail  Court  Reports. 

Amot.  Arnot’s  Criminal  Cases,  Scotland. 

Art.  Article. 

Ashe.  Ashe’s  Tables. 

Ashm.  Ashmead’s  Reports,  Pennsylvania. 

Aso  <£  Man.  Iiut.  Aso  and  Manuel’s  Institutes 
of  the  Laws  of  Spain. 

Asp.  Mar.  L.  Cas.  Aspinall’s  Maritime  Law 
Cases. 

As#.  Liber  Assissarium,  Part  5  of  the  Year 
Books. 

Ass.  dc  Jerus.  Assizes  of  Jerusalem. 

Ast.  Ent.  Aston’s  Entries. 

Atch.  Atcheson’s  Reports,  Navigation  and 
Trade,  English. 

Ath.  Mar.  Set.  Atherly  on  Marriage  Settle¬ 
ments. 

Atk.  Atkyn’s  Reports,  English  Chancery. 

Atk.  Ch.  Pr.  Atkinson’s  Chancery  Practice. 
Atk.  Con.  Atkinson  on  Conveyancing. 

Atk.  P.  T.  Atkyn’s  Parliamentary  Tracts. 
Atk.  Tit.  or  Atk.  M.  T.  Atkinson  on  Market¬ 
able  Titles. 

Ats.  At  suit  of. 

Atw.  Atwater’s  Reports,  Minnesota  Reports 
vol.  1. 

Atty.  Attorney. 

Atty.  Gen.  Attorney-General. 

Aus.  Jur.  Australian  Jurist,  Melbourne. 

Aust.  Juris.  Austin’s  Province  of  Jurispru¬ 
dence.  _  _ 

Austin  C.  C.  R.  Austin ’8  County  Court  Re¬ 
ports,  English. 

Anstr.  Jur.  Australian  Jurist,  Melbourne. 
Auth.  Authentic*,  in  the  authentic;  that  is, 
the  Summary  of  some  of  the  Novels  in  the  Civil 
,  Law'  inserted  in  the  Code  under  such  a  title. 

■  Av.  d ■  //.  B .  Law.  Avery  and  Hobb’s  Bank¬ 
rupt  Law  of  the  United  States. 

Ayck.  Ch.  F.  Ayckbourns  Chancery  Forms. 
Ayck.  Ch.  Pr.  Ayckbourns  Chancery  Prac 
ticc. 

Ayl.  Pan.  Ayliffe’s  Pandects. 

Ayl.  Par.  Ayliffe’s  Parergon  Juris  Canonict 

Anglieani.  „  _ 

Aztmi  Merr.  Law.  Azuni  on  Maritime  Law 
B.  Bancus ;  the  Common  Bench ;  the  back  of 
a  leaf ;  Book. 

B.  B.  Bail  Bond ;  Bayley  on  Bills. 

B.  Bar.  Bench  and  Bar,  Chicago. 

B.  C.  Bail  Court. 

B.  C.  Bell’s  Commentaries  on  the  Laws  or 

Scotland.  in  <■>  n  n 

B  C.  C.  Lowndes  and  Maxwell  s  Bail  Court 
Cases,  English ;  Brown’s  Chancery  Cases,  Eng¬ 
lish. 


B.  C.  R.  Saunders  and  Cole’s  Bail  Court  Re¬ 
ports,  English. 

B.  C.  T.  Bell  on  Completing  Titles. 

B.  Esc.  Law.  Bums’s  Ecclesiastical  Law. 

B.  Just.  Burns’s  Justice. 

B.  L.  T.  Baltimore  Law  Transcript. 

B.  Mon.  B.  Monroe’s  Reports,  Kentucky. 

B.  M.  or  B.  Moore.  Moore’s  Reports,  English. 

B.  N.  C.  Bingham’s  New  Cases,  English. 

B.  N.  C.  Brooke’s  New  Cases,  English. 

B.  N.  P.  Buller’s  Nisi  Prius. 

B.  P.  B.  Buller’s  Paper  Books.  See  A.  P.  B. 

B.  P.  C.  Brown’s  Parliamentary  Cases. 

B.  1\  L.  Cas.  Bott’s  Poor  Law  Cases. 

B.  R.  Bancus  Regis ;  the  King’s  Bench. 

B.  R.  American  Law  Times  Bankruptcy  Re¬ 
ports. 

B.  Reg.  Bankruptcy  Register,  New  York. 

B.  R.  Act.  Booth’s  Real  Action. 

B.  R.  II.  Cases  in  King’s  Bench,  temp.  Uard- 
wicke. 

B.  S.  Upper  Bench. 

B.  Tr.  Bishop’s  Trial. 

B.drA.  or  B.  d ■  Aid.  Barnewa..  and  Alderson’s 
Reports,  English. 

B.  dr  Ad.  Barnewall  and  Adolphus’  Reports, 
English. 

B.  dr  Aust.  Barron  and  Austin’s  Election 
Cases,  English. 

B.  d-  B.  Ball  and  Beatty’s  Reports,  Irish 
Chancerv. 

B.  dr  B.  Broderip  and  Bingham’s  Reports, 
English. 

B.  dr  Bar.  The  Bench  and  Bar,  Chicago. 

B.  dr  C.  Barnew  all  &  Cresswell’s  Reports,  Eng' 
lish. 

B.  dr  H.  Dig.  Bennett  &  Heard’s  Massachu 
setts  Digest. 

B.  dr  II.  Lead.  Cas.  Bennett  &  Heard’s  Lead¬ 
ing  Cases  on  Criminal  Law. 

B.  dr  L.  Browning  A  LushiDgton’s  Reports, 
English  Admiralty. 

B.  dr  L.  Prec.  BullenA  Leake’s  Precedents  of 
Pleading. 

B.  dr  P.  Bosanquet  &  Puller’s  Reports,  Eng¬ 
lish.  „  „ 

B.  dr  P.  N.  R.  Bosanquet  &  Puller’s  New  Re¬ 
ports,  English. 

B.  dr  S.  Best  &  Smith’s  Reports,  English. 

Bab.  Auc.  Babingtou  on  Auctions. 

Bab.  Set-off.  Babington  on  Set-off. 

Bac.  Abr.  Bacon’s  Abridgment. 

Bac.  Comp.  Arb.  Bacon’s  Complete  Arbitration. 

Bac.  El.  Bacon’s  Elements  of  the  Common 
Law. 

Bac.  Gov.  Bacon  on  Government. 

Bac.  Law  Tr.  Bacon’s  Law  Tracts. 

Bac.  Lease.  Bacon  on  Leases  and  Terms  of 
Years. 

Bac.  Lib.  Reg.  Bacon’s  Liber  Regis,  vel  The¬ 
saurus  Rerum  Ecclesiastic  arum. 

Bac.  M.  Bacon’s  Maxims. 

Bac.  U.  Bacon  on  Uses. 

Bach.  Man.  Bache’s  Manual  of  a  Pennsylva¬ 
nia  Justice  of  the  Peace. 

Bag.  C.  Pr.  Bagiev’s  Chamber  Practice. 

Bage.  Const.  Bagehot  on  the  English  Consti¬ 
tution.  _ 

Bagl.  Bagley’s  Reports,  California  Reports, 
vol.  16-  ,  _  .  n  , 

Bagl.  dr  IT.  Bagley  &  Harmen’s  Reports,  Cal¬ 
ifornia  Reports,  vols.  17-19.  _  M  _ 

Bad  Ct.  Cas.  Lowdes  A  Maxwell’s  Bail  Court 
Cases,  English.  .  _  ,  ,  _  „ 

Bail  Ct?  Rep.  Saunders  A  Cole’s  Bail  Court 

Bailey’s  Law  Reports,  South  Carolina. 

Bailey  Eq.  or  Bailey  Ch.  Bailey’s  Chancery 
Reports,  South  Carolina. 
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Bain .  M.  <£  Jf.  Bainbridge  oa  Mines  and  Min¬ 
erals. 

Bak.  Btur.  Baker's  Law  Relating  to  Burials. 
Bak.  Corp .  Baker  on  Corporations. 

Bak.  Qtuir.  Baker’s  Law  of  Quarantine. 

Bald.  Baldwin’s  Reports,  U.  S.  3d  Circuit. 

Bald.  Con.  or  Bald.  C.  V.  Baldwin  on  the 
Constitution. 

Balf.  Balfour’s  Practice  of  the  Law  of  Scot¬ 
land. 

Ball  <fc  B.  Ball  Beatty’s  Reports,  Irish 
Chancerv. 

Ball.  Lim.  Ballantine  on  Limitations. 

Balt.  L.  7V.  Baltimore  Law  Transcript. 

Banc.  Snp.  Bancus  Superior,  or  Upper  Bench. 
Bank.  Ct.  R.  Bankrupt  Court  Reporter,  New 

York. 

Bank.  Inst.  Bankter’s  Institutes  of  Scottish 
Law.  ^ 

Bank.  Reg.  National  Bankruptcy  Register, 
New  York.  . 

Bank.  Rep.  American  Law  Times  Bank¬ 
ruptcy  Reports. 

Bank.  <k  Ins.  R.  Bankruptcy  and  Insolvency 
Reports.  English. 

Banker1  t  Mag.  Banker’s  Mazarine,  New  York 
Banker  *  Mag.  ( Lon .).  Banker’s  Magazine, 
London. 

Banks.  Banks's  Reports,  Kansas  Reports, 
vols.  1-5. 

Bann.  Bannister’s  Reports,  English  Common 
Pleas. 

Bonn.  Lim.  Banning  on  Limitation  of  Action. 
Bar.  Bar  Reports,  in  all  the  courts,  English. 
Bar  Ex.  Jour.  Bar  Examination  Journal, 

London. 

Barb,  or  Barb.  S.  C.  Barbour’s  Reports,  Su 
prerae  Court,  New  York. 

Barb.  (Ark.).  Barber’s  Reports,  Arkansas 

Reports,  vols.  14—24. 

Barb.  Ch.  Barbour’s  Chancery  Reports,  New 

York. 

Barb.  Ch.  Pr.  Barbour's  Chancery  Practice. 
Barb.  Cr.  P.  Barbour’s  Criminal  Pleadings. 
Birb.  on  Set-off.  Barbour  on  Set-off. 

Barb.  Grot.  Grotius  on  War  and  Peace,  Notes 
bv  Barbevrac. 

*  Barb.  Puff.  Puffendorf  *s  Law  of  Nature  and 
Nations.  Notes  by  Barbevrac. 

Barte  r.  Barber’s  Reports,  Arkansas  Reports, 
vols.  14-24. 

Barn.  Barnardiston's  Reports,  English  King'i 
Bench. 

Bam.  Ch.  Barnardiston’s  Chancery  Reports, 

English. 

Bam.  Sh.  Barnes’s  Sheriff. 

Bam.  «f*  .4.  or  Barn.  <fc  Aid.  Bamewall  &  Ald- 
erson’6  Reports,  English. 

Bam.  &  Ad.  Barnewall  &  Adolphus’s  Reports 
English  King’s  Bench. 

Barn.  <k  Crest.  Bamewall  &  Cresswell’s  Re¬ 
ports.  English. 

Barnet  ~  Barnes’s  Practice  Cases.  English. 
Barnet.  Barnet’s  Reports,  Central  Criminal 
Courts  Reports,  vols.  27-02. 

Barr.  Barr’s  Reports,  Pennsylvania  Reports, 
vols.  1-10. 

Barr.  Ob.  St.  Barrington’s  Observations  on 
the  Statutes. 

Barr.  Ten.  Barry  on  Tenures. 

Barr.  Am.  Barron  Arnold’s  Election 
Cases,  English. 

Barr.  <fr  .4ia.  Barron  &  Austin’s  Election 
Cases,  English. 

Barron  Mir.  Barron’s  Mirror  of  Parliament, 
Barry  Ch.Jnr.  Barry ’6  Chancery  Jurisdiction 
Barry  Cone.  Barry  on  Conveyancing. 

Bart.  Cone.  Barton'6  Elements  of  Convey, 
anclng. 


Bart.  Elect.  Cat.  Bartlett's  Congressional 
Election  Cases. 

Bart.  Eg.  Barton’s  Suit  in  Equity. 

Bart.  Free.  Barton’s  Precedents  of  Convey¬ 
ancing. 

Bat.  Sp.  Per.  Batten  on  Specific  Performance. 
Baton.  Ag.  Bateman  on  Agency. 

Baton.  Ex.  L.  Bateman's  Excise  Laws. 
Batem.  Auet.  Bateman  on  the  Law  of  Auctions. 
Batem.  Comm.  L.  Bateman'sfComraercial  Law. 
Batem.  Conti.  L.  Bateman's  Constitutional 
Law.  _  __  , 

Bates  Ch.  Bates's  Chancery  Reports,  Delaware. 
Batty.  Battv’8  Reports,  Irish,  King  s  Bench. 
Baum.  Baum  on  Rectors,  Church  Wardens, 
and  Vestrymen. 

Bart.  Baxter's  Reports,  Tennessee. 

Bay.  Bav's  Reports,  South  Carolina. 

Bay  (Mo!).  Bay's  Reports,  Missouri  Reports, 
vols.  1-3  and  5-8. 

Bagl.  Bill.  Bavley  on  Bills. 

Bayl.  Ch.  Pr.  Bayley’s  Chancery  Practice. 
Bet i.  C.  E.  Beanie's  Costs  in  Equity. 

Bea.  Eq.  Beame's  Equity  Pleading. 

Bea.  Ac  Exeat.  Beame  on  the  Writ  of  Ac 
Exeat. 

Bea.  Ord.  Beame’s  Orders  in  Chancery. 

Bea.  PL  Eq.  Beame’s  Pleas  in  Equity. 

Beat.  Beasley’s  Reports,  New  Jersey  Equity 
Reports,  vols.  12-13. 

Beatt.  Beatty’6  Reports,  Irish  Chancery. 
Beatun.  B.  of  S.  Beaumont  on  Bills  of  Sale. 
Beaum.  I*t.  Beaumont  on  Insurance. 

Bear.  Beavan’s  Reports,  English. 

Bear.  R.  <fc  C.  Cat.  Bea  van's  Railway  and 
Canal  Cases. 

Bea  we*.  Bern  wes’s  Lex  Mrreatoria. 

Beer.  Cr.  Becearia  on  Crimes  and  Punish¬ 
ments. 

Beek't  Med.  Jur.  Beck’s  Medical  Jurispru¬ 
dence. 

Bee  or  Bee  Adm.  Bee’s  Admiralty  Reports, 
U.  8.  Dist.  Court,  South  Carolina. 

Bee  C.  C.  R.  Bee’s  Crown  Cases  Reserved, 
English. 

Bel.  Bell  ewe’s  Reports,  English  King  8 

Bench  temp.  Richard  II. 

Bell.  (  Or.).  Bellinger’s  Reports,  Oregon  Re¬ 
ports,  vols.  4-8. 

BeU  Ap.  Cat.  Bell’s  House  of  Lords  Cases, 
Scotch  Appeal. 

Bell  C.  C.  Bell’s  Crown  Cases  Reserved. 

BeU  C.  T.  Bell  on  Completing  Titles. 

Bell  Cat.  Bell’s  Cases,  Scotch  Court  of  Ses¬ 
sions. 

Bell  Com.  Bell’s  Commentaries  on  the  Laws 
of  Scotland. 

BeU.  Cr.  Cat.  Beller'e  Criminal  Cases,  Bom¬ 
bay.  * 

BeU.  D<i.  U.  L.  Beller’s  Delineation  of  Uni¬ 
versal  Law. 

BeU  Diet.  Bell’s  Dictionary  of  the  Law  of 
Scotland. 

BeU  Diet.  Dee.  Bell’s  Dictionary  of  Decisions, 
Court  of  Sessions,  Scotland. 

BeU  El.  L.  Bell’s  Election  Law  of  Scotland. 
BeU  H.  C.  Cal.  Bell’s  Reports  High  Court  of 
Calcutta. 

BeU  H.  L.  Bell’s  House  of  Lords  Cases, 
Scotch  Appeal. 

BeU  B.  <fc  T V.  Bell  on  Husband  and  Wife. 
Bell  Illut.  Bell’s  Illustration  of  Principles 
BeU  (In.).  Bell’s  Reports.  India. 

BeU  L.  Bell  on  Leases. 

BeU  Xote*.  Bell's  Supplemental  Notes  to 
Hume  on  Crimes. 

BeU  P.  C.  Bell’s  Cases  In  Parliament. 

Bell  Prin.  Bell’s  Principles  of  the  Law  of 
Scotland. 
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Black.  Jun  Bloc kerby’n  .Justices  Cuscs. 

Black.  H.  Blackburn  on  Hules. 

Black.  T.  T.  Blackwell  on  Tax  Title*. 

Black  \V,  Wm.  H)u<-kslouc’»  Reports,  King'* 
Bench  and  Common  Picas,  Exchequer. 

Black/.  Blackford's  Reports,  Indiana. 

Jilacksl.  (‘om.  Black  stone’s  Commentaries. 
Jllack mI.  11.  Win.  Bluckstouc’s  Reports,  Eng¬ 
lish. 

Jllakc.  Blake’*  Itcfsirt*,  Montana  Territory 

Reports,  vol.  1. 

Blik.  i'h.  l*r.  Blake's  Chancery  Practice, 
New  York. 

Blan.  Anna.  Blancy  on  Life  Annuities. 

Blan.  JAm.  Hlansliard  on  Limitation*. 
Blanc,  d  W.  L.  C.  Blanchard  &  Week’*  Lead¬ 
ing  fuses  on  Mine*,  etc. 

Bland.  Bland's  Chancery  Reports,  Maryland. 
Blotch/.  Blntchlord’s  Reports,  U.  8.  Circuit 
Court,  2d  Circuit, 

Blotch/.  Pr.  <\ a .  Hlatchford's  Prize  Cases,  U. 
8.  Diat.  of  N.  Y. 

Blotch/,  d  JJ.  Watch  ford  At  Howland’*  Ad 
inlralty  Reports,  U.  8.  Uiwt.  Court.  Southern 
Bint,  of  N.  Y. 

Birch.  Bleckley's  Report*.  Georgia  Report*, 

vol*.  84-85. 

Bll.  or  Jillyh.  Bilgli’s  Report*,  English  House 
of  Lord*. 

Jill.  N.  H.  or  Bilyk  N.  H.  Bllgh’s  Report*, 
New  Her1c*,  English  JIouhc  of  Lord*. 

BIImm  Jj.  Inn.  Hit**  on  Life  Insurance. 

Bloom/.  Mama.  <  an.  or  Bloom/.  N.  Com. 
Bloomfield's  Negro  Cases,  New  Jersey. 

Blount.  Blount’*  Law  Dictionary. 

Blount.  Tr.  Bount’s  linpeuchmeiit  Trial. 
Blum.  B’k’cy.  Blumunstlol’s  Bankruptcy. 
Blyil.  U.  Hlydcnburg  on  U*ury. 

Bo.  JJ.  Act.  Booth  on  Real  Aetlona. 

Boh.  Jjcc.  Hoi i tin’s  Declarations. 

Boh.  JCng.  L.  Bohun’s  English  Lawyer. 

Boh.  JVtv.  Jjon.  Bohun’s  Privilege  Londinl. 
J/oll.  Code  N.  Holleux’*  Code  NupolAnn. 
Bomb.  JJ.  (Jt.  Rep.  Hoinhay  High  Court  Re¬ 
port*. 

Bond.  Bond’s  Reports,  U.  8.  Court*.  Bouth- 
eni  Dl*t.  of  Ohio. 

Bone  I*rcc.  Hone’s  Precedents  on  Conveyanc¬ 
ing. 

Bannty  Inn.  Bouncy  on  Insurance. 

Books  H.  Hook*  of  Sederunt, 

Boor.  Boomem’s  Reports,  California  Reports, 
vol*.  0-8.  ’ 

Boole  ch  .  J*r.  Boole'*  Chancery  Practice. 
Boole  H.  Bootc’s  Hull  at  Law. 

Booth  Act.  or  Booth  11.  A.  Booth  on  Real  Ac¬ 
tions. 

Boothlcy  Jnd.  Off.  Booth  ley  on  Indictable 
Offence*. 

Borr.  Borradailc’s  Reports,  Bombay. 

J forth.  Borthwick  on  Libel  and  Blander. 

Bon.  d  P.  or  Bon.  d  1  hd.  Bo*anquet  &  Pull¬ 
er  *  Reports,  English  Common  Pleas, 

floe,  d  P.  N.  It.  or  Bon.  d  Pul.  N.  11.  Bosan- 
quet  Ac  Puller’*  New  Reports,  English  Common 
Plea*. 


Jlonc.  ('ono.  Bo*eawen  on  Conviction*. 

Pont .  JjO/w  Jtcj).  Boston  Law  Reporter. 

Bout.  Pol.  Rep.  Boston  Police  Court,  Report* 
Borne.  Boswell's  Kci>ort*,  Scotch  Court  o 
Sessions. 

Bonw.  (N.  Y.).  Boswortb'*  New  York  Cit 
Superior  Court  lt<'|M>rts,  vol*.  14-28. 

Bolt  p.  Jj.  Bott’s  Poor  Law*. 

Bolt  Sell.  Can.  Bott’s  Settlement  Cases,  Eng 


M“r-  BoucIwri  IwUtutei  cm 
Boulnoln.  Bouluols's  Reports,  Bengal. 


Ji  onlay  Paly  l)r.  Pom.  Courn  de  Droit  Com. 
mcrcial  Maritime ,  par  J\  H.  JJouluy  1‘uty, 

JUmln.  boulnol*’*  Reports,  Bengal. 

Bourkc.  Bourke's  Re|H>rt*,  India. 

Bourltc  P.  P.  Bourke’s  Parliamentary  Precc- 
dents, 

JJouny.  Diet,  de  Dr.  Bousquet,  Dictionnalrc  do 
Droit. 

Dout.  Man.  Boutwcll’s  Manual  of  the  Tax 
System  of  the  U.  8. 

JB/uv.  or  Bouv.  L.  D.  Bouvlcr's  Law  Diction¬ 
ary. 

Bouv.  Innt.  Bouvier’s  Institute*  of  American 
Law, 

Bouv.  Jnnt.  Th.  Inst  Hut  loncs  Theologies*, 

auctore  J.  Bouvler. 

Bonnier.  Bouvlcr’s  Law  Dictionary. 

Bowl.  M>.  Bow  ie*  on  Libel*. 

Bowy.  C.  L.  Bowyer’s  Modem  Civil  Law. 

Bowy.  Corn,  or  Bowy.  P.  L.  Bowyer’*  Com- 
rnentaric*  on  Universal  Public  Law. 

Boyce  TV.  Boyce’s  Practice  in  the  U.  8. 
Courts. 

Boyd  Adm.  Boyd's  Admiralty  Law. 

Boyd  Jun.  Boyd'*  Justice  of  the  Peace. 

Boyd  Hh.  Boyd's  Merchant  Whipping  Law*. 

Boyle  Char.  Boyle  on  Charities. 

lJr.  British.  Brooke.  Brown.  Brownkrw. 

Bee  Bro. 

Br.  JJracton  de  JjegU/un  ct  CoimuiudinOjun 

A  nolle . 

Jir.  Abr.  Brooke'*  A  brldgmorit. 

Br.  Brev.  Jnd.  Brownlow’s  Brevla  Judlealift. 

Br.  <li.  C.  Brown’s  Chancery  Cases,  English. 

Br.  N.  C.  Brooke's  New  Cases,  English, 
King'*  Bench. 

Br.  P.  C.  Brown’s  Parliamentary  Ca*e*. 

Br.  Reg.  Brulthwultc’*  Register. 

Br.  Hun.  Brown’s  SynopHi*  of  Decisions, 
Scotch  Court  of  Session*. 

Br.  d  V.  Fee.  Broderick  &  Freeniantle's  Ec¬ 
clesiastical  fuses,  English. 

Br.  d  Trunk.  Browning  &  Lushlngton’s  Ad- 
mlralty  Reports.  English. 

Bra.  or  Bract.  Bracton  de  Leg  V aim  ct  Ccnnue- 
twlinUmn  Anglic. 

Brack.  L.  Min.  Bnckenbrldge’s  Law  Ml*ccl- 
lunv. 

lirack.  Trust.  Bruekenbridgc  on  Trust*. 

Brad.  Brady’s  History  of  the  Succession  of 
the  Crown  of  Englund. 

Brad,  or  Ilrad/.  Hurr.  Bradford's  Surrogate 
Court  Reports,  N.  Y. 

Bradley  Dint.  Brad  by  on  Distresses. 

Brad/.  Bradford's  Surrogate's  Reports,  N.Y. 

Brad/.  ( Iowa ).  Bradford's  Reports,  Iowa. 

Bradl.  P.  Ji.  Bradley’s  Point  Book. 

B  radio.  Brad  well’s  Reports.  Illinois  Appel¬ 
late  Courts. 

Braithw.  Pr.  Bralthwaite's  Record  and  Writ 
Practice. 

Branch.  Branch's  Report*.  Florida  Reports, 
vol.  1. 

Branch  Pr.  Branch's  Principia  Legis  et  A5qul- 
tatls. 

Branch  Mar.  Branch's  Maxims. 

Brand.  For.  Att.  Brandon  on  Foreign  Attach¬ 
ment. 

Brandt  Div.  Brandt,  on  Divorce  Causes. 

Brandt  Hur.fJ.  Brandt  on  Suretyship  and  Guar¬ 
anty.  1 

Brayt.  Drayton's  Reports,  Vermont. 

Brccte.  Brccse’s  Reports,  Illinois  Reports, 
vol.  1.  ’ 

Jircv.  Brevard's  Retorts,  South  Carolina. 

Brcv.  Din.  Brevard's  Digest. 

Brat.  Hcl.  Brevla  Seleeta,  or  Choice  Writ*. 

Brew.,  (Md.).  Brewer's  Reports,  Maryland 
Reports,  vols.  10-20. 
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Brete.  or  Brctes.  Brewster’s  Reports,  Pennsyl¬ 
vania.  _ 

BtHce  2V6.  Bor.  Brtco's  Law  Relating  to  Pub¬ 
lic  Worship. 

Uric*  U.  V  Brice's  Ultra  Vires. 

Bridg.  J.  Bridginoro’s  Reports,  English  Com¬ 
mon  Pleas. 

Bridg.  CVmv.  Bridgman  on  Conveyancing. 
Bridg.  Iwg.  Bib.  Bridgman's  Legal  Biblio¬ 
graphy. 

Bridg.  0.  Orlando  Bridgman’s  Reports,  Eng¬ 
lish  Common  Pleas. 

Bridg.  Rtf.  Bridgman’s  Reflections  on  the 
Study  of  the  Law. 

Bi'uig.  The s.  Jttr.  Bridgman  Thesaurus  Juri- 
dicus. 

Bright.  Brightly’s  Nisi  Prius  Reports,  Penn 
sylvania. 

*  Bright.  BanJr.  L.  Brightly’s  Bankrupt  Law. 
Bright.  C.  Brightly  on  Costs. 

Bright.  Dig.  Brightly 's  Digest  of  the  Laws  of 
the  U.  S. 

Bright.  Elect.  Cat.  Brightly’s  Leading  Elec¬ 
tion  Cases,  U.  S. 

Bright.  F.g.  Brightly’s  Equity  Jurisprudence. 
Bright.  Fetl.  Dig.  Brightly’s  Federal  Digest. 
Bright  H.  J*  IF.  Bright  on  Husband  and  Wife. 
Bright.  X.  P.  Brightly’s  Nisi  Prius  Reports, 
Pennsylvania. 

Bright.  Purd.  Brightly’s  Edition  of  Purdon’s 
Digest  of  Laws  of  Pennsylvania. 

Bright.  T.  A  IT.  Pr.  Brightly’s  Edition  of 
Troubat  &  IIalv’6  Practice. 

Bright.  TJ.  S.  Dig.  Brightly’s  United  States 
Digest. 

Brit.  Col.  S.  C.  British  Columbia  Supreme 
Court  Reports. 

Britt.  Britton  on  Ancient  Pleading. 

Bro.  Browne’s  Reports,  Pennsylvania. 

Bro.  A.  <fc  C.  L.  Browuc’8  Admiralty  and 
Civil  Law. 

Bro.  A.  Ar  R.  Brown’s  Admiralty  and  Reve¬ 
nue  Cases,  U.  S.  Dist.  Court,  Mich. 

Bro.  A&r.  Brooke’s  Abridgments. 

Bro.  Car.  Browne  on  Carriers. 

Bro.  Ch.  Cos.  or  Bro.  Ch.  R.  Brown’s  Chan¬ 
cery  Cases,  English. 

Bro.  Civ.  Late.  Browne’s  Civil  Law. 

Bro.  Co.  Act.  Browne  on  the  Companies  Act. 
Bro.  Com.  Brown’s  Commentaries. 

Bro.  Dir.  Pr.  Browne’s  Divorce  Court  Prac¬ 
tice. 

Brooke’s  Ecclesiastical  Reports, 


Browne’s  Book  of  Entries. 

Brodrick  &  Freemantle’s  Ecclcsi- 

Browne’s  Medical  Jurisprudence 

Broom’s  Legal 


Bro.  Fee. 

English. 

Bro.  Ent. 

Bro.  <fc  F. 
astical  Cases. 

Bro.  Ineati. 
of  Insanity. 

Bro.  Leg.  Max.  or  Bro.  Max. 

Maxims. 

Bro.  M.  X.  Brown’s  Mcthodus  Novissima. 
Bro.  M.  <fc  D.  Brow'uing  on  Marriage  and 
Divorce. 

Bro.  X.  C.  Brooke’s  New  Cases,  English 
King’s  Bench. 

Bro.  y.  P •  Brown’s  Nisi  Prius  Cases,  English. 
Bro.  X.  P.  (Mich.).  Brown’s  Nisi  Prius  Cases, 

21 Tot.  Brooke  on  the  Office  of  a  No¬ 
tary  in  England. 

Bro.  PTC.  Brown’s  Parliamentary  Cases. 
Bro.  Pa.  Browne’s  Reports,  Pennsylvania. 
Bro.  R.  P.  L.  Brown’s  Limitation  as  to  Real 

TTBn^ioad.  Brooke’s  Readiug  on  the  Statute 
of  Limitations. 

Bro.  Sale*.  Brown  on  Sales. 

Bro.  St.  Fr.  Browne  on  the  Statute  of  F rauds. 


Bro.  Stair.  Brodie’s  Notes  and  Supplement 
to  Stair’s  Institutions  of  the  Laws  of  Scotland. 

Bro.  Supp.  Brown’s  Supplement  to  Morri¬ 
son’s  Dictionary. 

Bro.  Syn.  Brown’s  Synopsis  of  the  Decisions 
of  the  Scotch  Court  of  Sessions. 

Bro.  T.  M.  Browne  on  Trademarks. 

Bro.  V.  M.  Brown’s  Vade  Meeum. 

Brock^  Brock.  C.  C.,  or  Brock.  Marsh.  Brock- 
enbrough’s  Reports  of  Marshall’s  Decisions,  U. 
S.  Circuit  Court,  4th  Circuit. 

Brock.  Cae.  Brockenbrough’s  Cases,  Virginia 
Cases,  vol.  3. 

Brock.  <fc  If.  Brockenbrough  &  nolmes’6  Re¬ 
ports,  Virginia  Cases,  vol.  1. 

Broil.  <£  B.  Broderip  <fc  Bingham’s  Reports, 
English  Common  Pleas. 

Brod.  <L’  F.  Brodrick  &  Freeraantle’s  Eccle- 
fiinsticAl  Cases. 

Brotl.  Stair.  Brodie’s  Notes  and  Supplement 
to  Stair’s  Institutes  of  the  Laws  of  Scotland. 

Brooke  Abr.  Brooke’s  Abridgment. 

Brooke  Fee.  Brooke’s  Ecclesiastical  Reports, 
English. 

Brooke  IAm.  Brooke’s  Reading  on  the  Stat¬ 
ute  of  Limitations. 

Brooke  X.  C.  Brooke’s  New  Cases,  English 
King’s  Bench  (Bellew'e’s  Cases  temp.  Henry 

vm.). 

Brooke  Xot.  Brooke  on  the  Office  of  {i  Notary 
in  England. 

Brooke  Read.  Brooke’s  Reading  on  the  Stat¬ 
ute  of  Limitations. 

Brooke  Six  Judg.  Six  Ecclesiastical  Judg¬ 
ments  of  the  English  Privy  Council,  by  Brooke. 

Broom  C.  L.  or  Broom  Com.  Law.  Broom’s 
Commentaries  on  the  Common  Law. 

Broom  Comm.  Broom’s  Commentaries  on 
English  Lawr. 

Broom  Conet.  I*.  Broom’s  Constitutional  Law*. 
Broom  Ixg.  Max.  or  Broom  Max.  Broom’s 
Legal  Maxims. 

Broom  Part.  Broom’s  Parties  to  Actions. 
Broom  <fr  IT.  Com.  Broom  «fc  Hadley’s  Com¬ 
mentaries  on  the  Law’s  of  England. 

Broun  or  Broun  Just.  Broun ’s  Reports, 

Scotch  Justiciary  Court. 

Broten  A.  <fc  R.  Brown’s  Admiralty  and  Reve¬ 
nue  Cases,  U.  S.  Dist.  Court,  Mich. 

Broim  Car.  Browne  on  Carriers. 

Broten  Ch.  C.  or  Brown  Ch.  R.  Brown’s 
Chancery  Cases,  English. 

Brotcti  Comm.  Brown’s  Commentaries. 

Broten  Diet.  Brown’s  Law  Dictionary. 

Brow*n’s  Ecclesiastical  Reports, 


Broten  Fee. 

English. 

Broten  Fnt.  Brown’s  Entries. 

Broten  Fixt.  Brown  on  Fixtures. 

Broten  Lim.  Brown's  Law  of  Limitations. 

Broten  Xovie.  Brown’s  Method  of  Novissima. 

Broten.  M.  D .  Browning  on  Marriage  and 
Divorce. 

Broten  X.  P.  Cae.  Brown’s  Nisi  Prius  Cases, 
English. 

Broten  X.  P.  ( Mteh .).  Brown’s  Nisi  Prius  Re¬ 
ports,  Michigan. 

Broten  P.  C.  Brown’s  Parliamentary  Cases. 

Broten  R.  P.  L.  Brown’s  Limitations  as  to 
Real  Property. 

Broten  Sales.  Brown  on  Sales. 

Broten  Sup.  Brown’s  Supplement  to  Morri¬ 
son’s  Dictionary.  _ 

Broten  Stjn.  Brown’s  Synopsis  of  Decisions  of 
the  Scotch  Court  of  Sessions. 

Broten  F.  M.  Brown’s  Vade  Mecum. 

Broten.  L.  Browning  &  Lushington’s  Re¬ 
ports,  English  Admiralty. 

Browne.  Browne’s  Reports,  Pennsylvania. 

Brotcne  Act.  Browne  on  Actions. 
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Browne  Adm.  <fc  C.  L.  Browne’s  Admiralty 
and  Civil  Law. 

Browne  Car.  Brow’nc  on  the  Law  of  Carriers. 

Browne  Civ.  L.  Browne  on  Civil  Law*. 

Brovme  Biv.  Pr.  Browne’s  Divorce  Court 
Practice. 

Browne  Fraud*.  Browne  on  the  Statute  of 
Frauds. 

Browne  Tnean.  Browne’s  Medical  Jurispru¬ 
dence  of  Insanity. 

Browne  Maw.  Browne’s  Reports,  Massachu¬ 
setts  Reports,  vols.  117-109. 

Browne  T.  M.  Browne  on  Trademarks. 

Browne  Usages.  Browne  on  Usages  and  Cus¬ 
toms. 

Browne  dt  O.  Browne  &  Gray’s  Reports,  Mas¬ 
sachusetts  Reports,  vols.  110-114. 

Browning  Mar.  <c  D.  Browning  on  Marriage 
and  Divorce. 

Browning  d‘  L.  Browning  <fc  Lushington’s 
Reports,  English  Admiralty. 

Brownl.  or  Browrd.d:  G.  Brownlow  &.  Goldes- 
borough’s  Reports.  English  Common  Pleas. 

Brownl.  Brev.  Jud.  Brownlow’s  Brevia  Judi¬ 
cial. 

Brownl.  Ent.  or  Brownl.  Jiediv.  Brownlow’s 
Redivivus  or  Entries. 

Bru.  or  Bruce.  Bruce’s  Reports,  Scotch  Court 

of  Sessions. 

Bruce  M.  L.  Bruce’s  Military  Law,  Scotland. 

Bi.  Benedict’s  Reports,  U.  8.  Dist.  of  N.  Y. 

Buck.  Ca*.  Buchanan’s  Criminal  Cases,  Scot¬ 
land. 

Buck.  Jirp.  Buchanan’s  Reports,  Cape  of 
Good  Hope. 

Buck  Ca*.  Buck’s  Bankrupt  Cases,  English. 

Buck.  Co.  Act.  Buckley’s  Law  and  Practice 
under  Companies  Act. 

Bull.  y.  1*.  Buller’s  Law  of  Nisi  Prius. 

Bud.  <fc  Cur.  Big.  Bullard  &  Curry’s  Louisi¬ 
ana  Digest. 

Bull.  <k  L.  Pr.  Bullen  &  Leake’s  Precedents 
of  Pleading. 

Bulling.  Ecd.  Bullingbrooke’s  Ecclesiastical 
Law. 


Bulst.  Bulstrode’s  Reports,  English  King’s 
Bench. 

Bump  Bkcy.  Bump’s  Bankruptcy  Practice. 
Bump  Fed.  Proe.  Bump’s  Federal  Procedure. 
Bump  Fr.  Cow.  Bump  on  Fraudulent  Convey¬ 
ances. 

Bump  Inter.  Jlev.  L.  Bump’s  Internal  Reve¬ 
nue  Laws. 


Bump  Note*.  Bump’s  Notes  of  Constitutions 
Decisions. 

Bump  Pat.  Bump’s  Law  of  Patents.  Trade 
marks,  etc. 

Bunb.  Bunbuyy’s  Reports,  English  Exchequer 
Euny.L.  A.  Bunyon  on  Life  Insurance 
Bur.  Burrow’s  Reports,  English  King’s  Bench 
Burge  Col.  Law.  Burge  on  Colonial  Law. 
Burge  Confl.  Law.  Burge  on  the  Conflict  o 
Law’s. 


Burge  For.  Law.  Burge  on  Foreign  Law’. 
Burge  Mar.  Int.  L.  Burge  on  Maritime  Inte 
national  Law. 

Burge  Sur.  Burge  on  Suretyship. 

Burke  Tr.  Burke’s  Cclcbraicd  Trials. 

Politic  Law  Txlxc  IiurlamaquI  s  Natural  an 
-Bum.  Burnett’s  Reports,  Wisconsin. 

Bum.  Cr.  L.  Burnett  on  the  Criminal  Law< 
Scotland.  * 

Bum  Bid.  Burn’s  Law  Dictionary. 

Bum  Ec.  L.  Bum's  Ecclesiastical  Law. 
Bum  Jus.  Bo  m ’s  J uetice  of  the  Peace 
Burr.  Burrow’s  Reports,  English  Kino- 
Bench  fcmp.  Mansfield.  h 

Burr.  As*.  Burrill  on  Assignments. 


Burr.  Cire.  Ev.  Burrill  on  Circumstanti.1 
Evidence. 

Burr.  Bid.  Burrill’s  Law  Dictionary. 

Burr.  Prae.  Burrill’s  Practice. 

Burr.  Sett.  Cos.  Burrow’s  Settlement  Cases. 
Burr.  Taxation.  Burroughs  on  Taxation. 
Burr  Tr.  Burr’s  Trial. 

Burt.  Bankr.  Burton  on  Bankruptcy. 

Burt.  Ca*.  Burton’s  Collection  of  Coses  and 
Opinions. 

Burt.  Pari.  Burton’s  Parliamentary  Diary. 
Burt.  B.  P.  Burton  on  Real  Property. 

Busb.  Bus  bee’s  Law  Reports,  North  Carolina 
Reports,  vol.  44. 

Bu*b.  Eq.  Busbee’s  Equity  Reports,  North 
Carolina  Reports,  vol.  45. 

Bush.  Bush’s  Reports,  Kentucky. 

Bu*w.  <fc  Wal.  Pr.  Buswell  <fc  Walcott’s  Prac¬ 
tice,  Massachusetts. 

Bull.  Co.  Litt.  Butler’s  Notes  to  Coke  on  Lit¬ 
tleton. 

Bull.  Hor.  Jur.  Butler’s  Ilorae  Juridicae  Sub- 
sevtvae. 

Byle*  BUI*.  Byles  on  Bills. 

Bynk.  Jur.  I*ub.  Bynkershoek  Quaestiones 
Juris  Publici. 

Bynk.  War.  Bynkershoek  on  the  Law  of  War. 
Byme  B.  S.  Byrne  on  Bills  of  Sale. 

Byth.  Conv.  Bythewood’e  Conveyancing. 
Byth.  Pree.  Bythc  wood’s  Precedents. 

C.  Codex  Juris  Civills.  Code.  Chancellor. 
Chancery.  Chapter.  Case. 

C.  B.  English  Common  Bench  Reports,  by 
Manning,  Granger,  &  Scott. 

C.  B.  y.  S.  English  Common  Bench  Reports, 
New  Series,  by  Manning,  Granger,  <fc  Scott. 

C.  C.  Circuit  Court.  Chancery  Cases.  Crown 
Cases.  Civil  Code.  Cepi  Corpus. 

C.  C.  Cases  in  Chancery,  English. 

C.  C.  Civil  Code  Fran$ais,  or  Code  Napoleon. 
C.  Com.  Code  dc  Commerce. 

C.  C.  A.  County  Court  Appeals. 

C.  C.  C.  Choice  Cases  iu  Chancery,  English. 
C.  C.  C.  Crown  Circuit  Companion. 

C.  C.  Chron.  Chancery  Cases  Chronicle,  On¬ 
tario. 

C.  C.  E.  Caines’s  Cases  in  Error,  New  York. 
C.  C.  P.  Code  of  Civil  Procedure. 

C.  C.  B.  Crown  Cases  Reserved. 

C.  C.  B.  City  Courts  Reports,  New  York  City. 
C.  Cr.  P.  Code  of  Criminal  Procedure. 

C.  C.  dm  B.  B.  Cent  Corpus  and  Bail  Bond. 

C.  C.  <fc  C.  Ccpi  Corpus  et  Committitur. 

C.  D.  Corayn’s  Digest. 

C.  d?  Et.  Consell  d’Etat. 

C.  E.  Gr.  C.  E.  Green’s  Chancery  Reports, 
New  Jersey  Ch.  Rep.,  vols.  3-4. 

C.  F.  Code  Forestier. 

C.  I.  Constitutioncs  Imperialcs. 

C.  In*tr.  Cr.  Code  Instruction  Criminelle. 

C.  J.  Chief  Justice. 

C.  J.  C.  Cooper’s  Justiciary  Cases,  Scotland. 
C.  J.  Can.  Corpus  Juris  Canonic!. 

C.  J.  Civ.  Corpus  Juris  Civilis. 

C.  J.  C.  P.  Chief  Justice  of  the  Common 
Pleas. 

C.  J.  AT.  B.  Chief  Justice  of  the  King  s 
Bench. 


c.y.  y.  jj.  Chief  Justice  of  the  Queens 
Bench. 

C.  J.  JJ.  B.  Chief  Justice  of  the  Upper  Bench. 
C.  L.  Common  Law.  Civil  Law. 

L.  L.  J.  Central  Law  Journal,  St.  Louis,  Mo. 
X*  "•  Canada  Law  Journal,  Toronto. 

C.  L.  J.  y,  S.  Canada  Law  Journal,  New  Se¬ 
ries,  Toronto. 

C.  L.  y.  Chicago  Legal  News. 

•  Act.  English  Common  Law  Proced¬ 
ure  Act. 
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(X  L.  A\  v'xnuwxm  law  Report*,  Knglfeh.  ! 

i\  V  A  JC,  CtVtUptO*,  MxWxH*,  xY  KOtCtt*'* 
Reports  RnslVk  K\0^\w, 

\  OmI  N*pOti*V 

t  v  r,  ^Vv'  *i  imov 
0  \  r*  O*  4'anapbeir*  XW  Priu*  Case*. 

0  <V  Comwxv»>  Orvtew* 

O*  t\  4\xle  of  CrvxxduoN  Common  Otoa*. 
Oxvle  Pinal. 

O.  t,  i\  CvxvvrV  Ytoctfc*  4'as*^  Romish 
0  n  Ax«p.  0.  P.  Cooper"*  Report*,  Ku^Wh. 

C.  f  O.  4\vlx'  d*  IVxAdure  Vv4viK'. 

o.  r  /**.  commou  pw«*  UvWvxi,  £**«** 

Iaw  K^vtjk 

*  O.  O.  AV*  Common  Ole**  Keix^rter,  Scran- 
K>Mk  IVmua 

C.  n  l\  i\  Oamaaoa  Pleas  R^xvrt*,  Upper 

C*n*xt*. 

O.  ^  SootcV  Court  of  Sesskaw. 

CX  t  X,  4'*x«*»  Knxc 

x'  U  V  4'*?*w  tumpor*  XortMmcion, 

O.  t.  r*tK  Oases  ^  Talbot* 

(\  f  4\m**StUtXme*  Utvrtt. 

O  OVvA  4\xl*x  TVvUxttttl, 

C.  w  *’V<*.  &t  C*  \\\  Dudley*!  Equity  Re- 

NW\  SouU  4'*ro4tn*. 

(X  *f  .4.  Ooofce  *Y  Akxx'k'*  Renata,  lrlsb 
Kins '$  Reach  and  R\ehe»i«er. 

C*  A  ik  4\vbeU  A  IVttK'UV  Kketkm  Case*, 

**??*?  a  0*  C.  Ctx*  Rwl  A  tux'*  Otmtaal 
Oww,  Insk. 

O  A  &  JL  Ox  CtwwRvd  A  WV*  Abridged 

4'asos.  Irish* 

Ox  y  4'Uri*  A  Report*,  Rngttsk 

Houx'  of  L.x'rtls* 

O*  ff.  /H*  Coeeutr*  A  Hu*W*  lVc**« 

Ox  A  J .  4'rom|*ou  A  Jerri*  V  R«|Wks  Ru^ 

)kk  VVv'kMtkf 

O  A  X  v'arrirqrtou  A  Kir  wan  V  Retxvrt*. 
RacKvh  Xirf  Priu*v 

0*  A  L  x  4\  C.  A  Let^V*  Crown  Caw* 

Ox  A  V  A  Mowou'*  Ketxvt*,  R»v^ 

Iteh  Rxebequec* 

Ox  A  Var^V.  x^mutfixyi  A  MatsIuuam  *  Ko- 
tKVtss  R>vd^>  Nfcsi  l>tw*x 

4\  A  a  A.  A  <\  Omtv'W  A  4Ulwr*»  Rail- 

y*x  *wxl  0*o*l  iXfcjto*. 

Ox  A  f  ^Xwrriu^xxo  A  iyvw'»  R^xvri*,  R*^ 

1mA  NUi  IMttSx 

(\  4  A  i\vkb^r«ARo*\'**  Ra|Hyi*xRwjS^h 
RKv  Uxxa  lX»M*x 

Ol*ott*x  (W  S«v  4>«x  A  *^x 
MWii>tl,MI  i 


t'kx  (Xa(>4*»  *xl  TVdivxoxlt'rKluu 

(V  **x  0*^**  *xl  j«i)»Uv  ^iKhuu. 

•  Wv.  ©r*  C*a*r*i*xl^  on  Orouwvl 

Real* 

l\«ix  C*ln^‘#  R*vort*x  Suiy^OH*  Court,  N\  V 
c  uv  <Wx  V  Cu*v  Court  of  Kmw,  N\  Y. 

*  cVi  Is*  c.'uM  xxc  4W«  lu»ilurtkuw*x 
C\iv  l<s  .Wr  C*ohxsV  /«r  Jtftrvufervv 
(W  /V.  lV*clk-^x 

Ouv  C'*iooxv!»  )Vv^U'w*Hx 

OA,  C.'*ilk'n»t*  Kx^vxrt*. 

CA,  L,  /x  C*lifomi*  L*w  JvHim*l,  S*»  Fr*o~ 
ekw  _ 

OAx  Lm.  C#a*  CkWulU  Le^ul  iR^m'r. 

OA.  U#  LW.  C'*lttvvnxi*  1^*1  R«^v\t 
Ft*»KLxsv 

Orf.  IWx  H*rt  V  C»ttk%mMk  lWUv. 

OA.  ^  C*Uw  xo»  $wc*x 
OAA  x»  OAA  If  <**.  C*)xWat'*  Rx'iv'rux, 
K»«4»xh  Jxi>>kv  xA  tk«  »Wr  C*a>*. 
tW  .4r*x  QAxWroU  xu»  ArWimlK^x 
<\»M  \it  <W  CuKR^C*  SfMkueWtW 
CWL  0*1C#  R^jxxrt*,  X^niUx 
4\AI.  Mix  L-  I'uIUh'*  Miin*nr  Un. 

OAIx  <Sr*x  C*llk»  xv*  5y'*vre. 

You  I — 3 


OtHkorpOt  Ropvtjx,  Ku^ltsh  Khx^'t 

Rowx'hv 

c\AlV  C\if«yA  C*Rhx*v*  °4'  OonMAx 

OAr  /*#  C*hnC*  LrxKxui  Jurklkum. 

OATx  /Ikr.  C*l*rrt  xui  l*Urtio#  to  Suit*  lu 

RuulUov  „  „ 

c\uu,  C*mrr\xw‘#  Rojxvt*,  Upper  C*u*xU 
Ouix'o  j»  Rx'iH'h. 

<w  K^T,  C*imlxM\‘*  Rrtt*»«u. 

(\Mx  /W  i'*iux*r*  lHu'*i*.  I^k  Kv  Ch*mtvr. 
On*  C*UHvr*  ScuxvurUx  Rxx'hx^uor 

( W  x>JfAJ,  C*iwrr*  StolUt*,  Star  Ch*wbor 
Ouu,  t  Y.  C*uu*rx*t  vY  NvWxxxt'*  Rx'^xvi*, 
Nxxrtk  CtruttM  OouR^vihx*  Rc^'r  > 

Otmr*  C*iupMI»H  Rojyxrtas  Kix^fcxh  NUi 
Ortu*x 

Ou^px  Id,  C%,  Cuiuiavir*  Uyo*  of  tho  Lxvxl 
CK*»x'x'lkxrv 

Owuv  .V.  I*  C*m|4vir*  Ropxvt*x  Kc^Usb 
KMFriWk 

t'm«r  %  C*mpNrll  x* 

Oa*x  C*mx».  CuimkI*. 

CVv  Lx  J  i'aoaxU  Ijiw  Jxnmua,  Tvyontw 
(\Mx  Lx  /.  (Lx  Ox),  Lx^wrc  C*u*xl*  Ijiw  Jv»ur- 
U*l,  MxH»tTO*l. 

C\wv  xY  t\  Arpx  OauavU  Supivmc  CxMirt  Ko- 

JXVT4JX, 

(Imv  c*|4tuk\  Chaptor. 

IV,  C*nxlu* ;  Ihu*  IS  C*Tx  IL,  MkwIiW  tb* 
thlrtxvnth  vx^ur  x'f  Uw  rx'Un»  xxl  Kuu:  4  h*rlo»  11* 
Oir.  Ox  Lx  C*rrlustxxn‘*  Crtmln*!  l-*w 
Oirx  W,  A  .(  Omtow,  H*mrrtx>u,  Jfc  Allen** 
Report*,  Rndxsh  Se*x>kxn  4'**o*. 

(V  Lx  Aour.  C*rxUtu*  lain  Jourovl,  CharlxHV 

Sx  Cx 

4  VrxLxAVpx  C'atxnH**  L*w  ReixxcxHxxrr,  R*lx'i^b, 
N\  Cx 

(V,  4K  A  Itx  C*m'w,  Ottrer,  Ber*n'*  R*iK 
W*Y  *0x1  4  *0*1  IV*. 

(V  A  A>  c*m»^xyi  *t  Kirw*i\V  RepvU, 

Ki«U*h  Nixi  PrtUxV 

(Vr.  A  Vyr  c'*rr(iortxxtt  *t  M*i*hm*u'»  Re- 
ivvrtxs,  Kiuhxh  NW  lVivuv 

4Vr.  vt  Ox  4'*rtvw  A  OUw**  R*llw*y  *0x1 
0*o*l  C**ov 

Our.  A  O.  4>*rrti^rtvxu  A  P*vue**  Re\x\rU, 
Rnrifob  Kist  Priuv 

CVrpx  CupiMrt  Re|w4*x  CAMnU  Repxvu, 

t\4,  5SL 

cVfpx  R  Ox  4x*r\xm**'rj*  latent  4'**ov 
CVrr*  4\w.  4'*rr*nV  Suuun*rv  4'**e*,  loxll*. 
(Vrf.  4'*rtxv‘*  Re|xvt*,  Ru^lteA  4'xuuiuv« 

TUN**. 

cVrf.  (JW-).  Carter V  Repxtrt*,  luxli*n*  Re- 
pxvrt*x  vxu  sx.  l-*x 

(Vi-fa  dt  >\Vx  C*rt*  xle  FVvwt*. 

CVHA.  4'*rtbew‘«  Koportss  Rn^lkxh  Kh\^‘* 

Beuxhx 

( Vry.  4>*rr*m  Re^xvt*.  Kt^Ush  4'b*wx'en\ 

CVi’y  /W.  0*rv  xxu  l'*rtuervh$iv 
CW.  Clirt  V  Rx^xxvu,  he**4j1VMk  State  Ro- 
pxrt*,  v\a*>  ^e-x^x. 

l\u.  .(/f,  4'*jsea  of  t°  tbe  llxHwe  vA 

Lord*. 

(V.  .fry.  A  J*e.  (Ik  Case#  .Yr^oexl  and  IV- 
x'reexl  In  Ohaowry.  Rncttsh.  _ 

IV,  5.  A\  C*M  Banxv  Re^t*,  Mixlem  Re- 
ixvrto,  \Adx  I3x 

(V.  Ux  A.  flWf.  <"*»*  aixl  R^dutkxo  tu  the 

Court iA  Km;’>  Romh  (1714-1^). 

(V.  C'x  Lx  4'*aw*  tn  4'r\>wu  law. 

(Vtx  fH.  Select  4'*jw  tw  Ch*mx'rr. 

Ow,  (V  1,  i,  Sx  4'ase*  in  Chaixx'rT  fm;>.  Car. 

llx 

Ct*.  «y.  0**ra  In  Equity,  lltlbert'*  Re|x\ru, 

JEV.  Al»\  Case*  In  Rqulty  Abridged, 
RujlLxh. 
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Cm.  IT.  of  L.  Cases  in  the  English  House  of 
Lords,  1814-1819. 

Can.  K.  B.  t.  JTardw.  Cases  temp.  Hanlwieke, 
W.  Kelynge’s  Reports,  English  King’s  Bench. 

Cm.  L.  <t*  Eq.  Cases  in  Law  and  Equity,  Mod¬ 
ern  Reports,  vol.  10. 

Cm.  in  P.  or  Cm.  Pari.  Cases  in  Parliament. 
Cm.  /V.  Cases  of  Practice  in  the  Court  of  the 
King's  Bench,  from  Eliz.  to  14  Geo.  III. 

Cm.  iV.  (Cooke).  Cooke’s  Practice  Cases, 
English  Common  Pleas. 

Cm.  Pr.  C.  P.  Cases  of  Practice,  English 
Common  Pleas. 

Cm.  7V.  K.  B.  Cases  of  Practice,  English 
King’s  Bench. 

Cm.  B.  Casey’s  Reports,  Pennsylvania  State 
Reports,  vols.  25-86. 

Cm.  S.  C.  (Cape  of  G.  IT.).  Cases  in  the  Su¬ 
preme  Court,  Capo  of  Good  IIo]>e. 

Cas.  Self  Dcf.  Cases  on  Self  Defence,  Horri- 
gan  &  Thompson's. 

Cm.  Sett.  Cases  of  Settlement,  King’s  Bench. 
Cm.  Six  Cir.  Cases  in  the  Six  Circuits,  Ire¬ 
land. 

Cm.  t.  F.  Cases  tempore  Finch,  English 

Chancery. 

Cm.  t.  Geo.  I.  Cases  tempore  George  I.,  Eng¬ 
lish  Chancery,  Modern  Reports,  vols.  8  and  9. 

Cm-  t.  IT.  Cases  tempore  Hardwicke,  English 
King  s  Bench,  Ridgway’s  Reports,  Annalv’s  Re¬ 
ports. 

Cm-  t.  ITolt.  Cases  tempore  Holt,  English 
King  6  Bench,  Holt’s  Reports. 

Cat.  t.  Kitty.  Cases  tempore  King,  English 
Chancery,  Mosely’s  Reports. 

L  *  *  £™*\tcmP°re  Macclesfield,  Mod- 

ern  Reports,  vol.  10,  Lucas’s  Reports. 

Cas.  t  Nap  Cases  tempore  Napier,  Irish. 
Chaucery7^7^’  Ca8GS  teniP°re  ^lunket,  Irish 

ernCR;^i^0lC?rtonP0r*  QuCCD  Anne* Mod- 

Cl^ierySUSd'  Ca8C8  tmpore  SuedoQ.  Irish 

Cos.  t.  Tal.  Cases  tempore  Talbot,  English 
Chancery,  Forrester’s  Reports.  gllSl1 

volClT8  Wi‘"am  In-* 

l£fahCW&  Takcn  a,,d 

of  Eminent>Counaei*  ^  Ca8<*  "ith  0P">X™ 

RTO  P™”«ylvanla  State 

Sfi&S  «£“Uoe  on  Law  «f  Commerce. 
Securities!"^  CttVttUauS1‘’“  Law  of  Money 

Common^'  CaV“’9  Debates.  House  of 

served!  *  *  Ca”C  *  Crown  Cases  Re- 

ports,  English.  ™  Crim,llal  Court  Re- 

^  L  J'  Cc“tral  Law  Journal,  St.  Louis, 
Reported*'  •  Chan“ry  Appeal  Cases  Law 

is 

port«,  Ontario.  '*  hunccry  Chamber’s  Rc. 

'■  Droo'Jdents  In  Chancery. 


Ch.  R.  or  Ch  Kept*.  Reports  In  Chanoerv 

CA.  Sent.  Chancery  Sentinel,  Saratoga,  \ew 

Chal.  Op.  Chalmer’s  Colonial  Opinions. 
Chatnb.  Chambers’s  Reports,  Upper  Can^o 
Chamb.  Ch.  Jur.  Chambers’s  Cliancm  Jul 
diction.  J 

Chatnb.  L.  <£  T.  Chambers  on  Landlord  an>i 
Tenant.  1U 

Chan.  Chaney’s  Reports,  Michigan  Report* 
vols.  37-42.  r  ’ 

Chance.  Chance  on  Powers. 

Chand.  (N.  IT.).  Chandler’s  Reports,  New 
Hampshire  Reports,  vols.  20  and  38-44. 

Chand.  (IPis.).  Chandler’s  Reports,  Wk. 
consin. 

Chand.  Cr.  Tr .  Chandler’s  American  Crimi¬ 
nal  Trials. 

Char.  Merc.  Charta  Jfercatoria. 

Chart.  Pr.  Cm.  Charley’s  Practice  Cases  (Ju¬ 
dicature  Act). 

(hart.  R.  P.  Stat.  Charley’s  Real  Property 
Statutes. 

Charlt.  T.  W.  P.  Charlton’s  Reports,  Georgia. 
Charlt.  R.  M.  R.  M.  Charlton’s  Reports, 
Georgia. 

Chase.  Chase’s  Decisions  by  Johnson,  U.  3. 
4th  Circuit. 

Chase  Tr.  Chase’s  Trial  by  the  U.  8.  Senate. 
Cher.  Cas .  Cherokee  Case. 

Chest.  Cm.  Case  of  the  City  of  Chester,  on 

Quo  Warranto. 

Chev.  Chcves’s  Law  Reports,  South  Carolina. 
Chev.  Ch.  or  Chev.  Eq.  Cheves’s  Chancery  Re¬ 
ports,  South  Carolina. 

Chic.  L.  J.  Chicago  Law  Journal. 

Chic.  L.  Rec.  Chicago  Law  Record. 

Chic.  Leg.  Hews.  Chicago  Legal  News. 

Chip.  Contr.  Chipman  on  Contracts. 

Chip.  B.  D.  Chipman ’s  Reports,  Vermont. 
Chip.  AT.  N.  Chipinan’s  Reports,  Vermont. 
Chit.  App.  Chitty  on  Apprentices  and  Jour¬ 
neymen. 

Chit.  Arch.  Pr.  Chitty’s  Archbold’s  Practice. 
Ch**.  B.  C.  Chitty’s  Bail  Court  Reports,  Eng¬ 
lish. 

(Biit.  Bills.  Chitty  on  Bills. 

Chit.  Bl.  Com.  Chitty’s  Blaekstone’s  Com¬ 
mentaries. 

CM.  Burn's  J.  Chittv’s  Burn’s  Justice. 

Ch\t.  Car.  Chitty  on  Carriers. 

Chit •  Com.  L.  Chitty  on  Commercial  Law. 
Chit.  Contr.  Chitty  on  Contracts. 

Chit.  Cr.  L.  Chitty  on  Criminal  Law. 

Chit.  I)es.  Chitty  on  the  Law  of  Descent. 

Chit.  Eq.  Big.  Chitty’s  Equity  Digest. 
£»«••*•  Chitty*.  Forms, 
fnil.  O.  P.  Chitty General  Practice. 
tbit.  Jr.  Bills.  Chitty,  Junior,  on  Bills. 
yjpt%  °f  A".  Chitty’s  Law  of  Nations, 
donee*  *^Mr"  Chitty  on  Medical  Jurispru- 

CM.  Pi.  Chitty  on  Pleading. 

;?*(•  ^ ac •  Chitty’s  General  Practice. 
yh*t'  iJ'™'  Chitty’s  Precedents  in  Pleading 
9gJa  ^er*  Chitty’s  Prerogatives  of  the  Crown. 
Ch'*- tty-  CWtty’s  Reports, English  Bail  Court- 
thu  Stamp  L.  Chitty’s  Stamp  Laws. 

UtiBtv  6tat‘  Ch,tt3’,«  Statutes  of  Practical 

Chitt-  Chitty’s  Reports,  English  Bail  Court. 
lJ}°'  Choice  Cases  in  Chancery. 

Chr.  Pr.  *  Christie’s  Precedents  of  ^  91s. 
hr.  Rep.  Chamber  Reports,  Upper  Canada. 

Christian’s  Bankrupt  Laws. 

Sheriffs^  ^  Br'  Sh'  Churchin  aiui  Bru<* 
clnnatl^h,^'  C,nclnnatl  Law  Bulletin,  Cin- 
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Oi«.  -lfun.  Dee.  Cincinnati  Municipal  Deci¬ 
sions. 

Cin.  Rep.  or  Cine.  {Ohio).  Cincinnati  Supe¬ 
rior  Court  Reports. 

Circ.  Ct.  in  Eq.  Circuit  Court  in  Equity. 

City  C.  Rep.  City  Courts  Reports,  New  York 
City. 

City  Hall  Rec.  Rogers’s  City  Hall  Recorder, 
New  York. 

Cittj  Hall  Rep.  Lumas’s  City  Hall  Reporter, 
New  York. 

City  Rec.  City  Record,  New  York. 

Civ.  Code.  Civil  Code. 

Cl.  App.  Clark’s  Appeal  Cases,  English 
House  of  Lords. 

Cl.  Am.  Clerk’s  Assistant. 

Cl.  Ch.  Clarke’s  Chancery  Reports,  N.  Y. 

Cl.  Col.  Clark’s  Colonial  Law\ 

Cl.  Elec.  Clark  on  Elections. 

Cl.  Extr.  Clarke  on  Extradition. 

Cl.  Heme  R.  Clerk  Herne’s  Scotch  Reports. 

Cl.  Ini.  Clarke  on  Insurance. 

Cl.  R.  L.  Clark’s  Early  Roman  Law. 

Cl.  <b  Fin.  Clark  &  Finnelly’s  Reports,  Eng¬ 
lish  House  of  Lords. 

Cl.  <fc  H.  Clarke  &>  Hall’s  Congressional  Elec¬ 
tion  Cases. 

Clan.  II.  &  W.  Clancy  on  Husband  and  Wife. 

Clan.  Mar.  Worn.  Clancy  on  Married  Women. 

Clar.  Pari.  Chr.  Clarendon’s  Parliamentary 
Chronicle. 

Clark.  Clark’s  Appeal  Cases,  English  House 
of  Lords. 

Clark  {Ala.).  Clark’s  Reports,  Alabama  Re¬ 
ports,  vol.  58. 

Clark  Lease.  Clark’s  Inquiry  into  the  Nature 
of  Leases. 

Clark  {Pa.).  Clark’s  Pennsylvania  Law  Jour¬ 
nal  Reports. 

Clark  Fin.  Clark  &  Finnclly’s  Reports, 
English  House  of  Lords. 

Clark  <fc  Fin.  N.  S.  Clark  <fc  Finnelly’s  Re¬ 
ports,  New  Series,  English  House  of  Lords. 

Clarke  {Iowa).  Clarke’s  Reports,  Iowa  Re¬ 
ports,  vols.  1-8. 

Clarke  {Mich.).  Clarko’s  Reports,  Michigan 
Reports,  vols.  19-22. 

Clarke  Adm.  2V.  Clarke’s  Admiralty  Practice. 

Clarke  Rills.  Clarke  on  Bills,  Notes,  and 
Checks. 

Clarke  Ch.  R.  Clarke’s  Chancery  Reports, 
New  York. 

Clarke  Cr.  L.  Clarke  on  Criminal  Law, 
Canada. 

Clarke  Ins.  Clarko  on  Insurance,  Canada. 

Clarke  Prax.  Clarke’s  Praxis. 

Clayt.  Clayton’s  Reports,  English  York 
Assize. 

Clay.  Conv.  Clayton’s  Conveyancing. 

Clem.  Corp.  See.  Clemens  on  Corporate  Se¬ 
curities. 

Cleir.  Us  et  Const.  Cleirac,  Us  et  Coustumes 
de  la  Mer. 

Clerke  Dig.  Clerkc’s  Digest,  New  York. 

Clerkc  7Y.  Clerkc’s  Praxis  Admiralitatis. 

CTlerke  Rud.  Clerke’s  Rudiments  of  American 
Law  and  Practice. 

Clev.  Rank.  Cleveland  on  the  Banking  System. 

Cliff.  ClilFord’s  Reports,  U.  S.  1st  Circuit. 

Cliff.  El.  Cos.  Clifford’s  Election  Cases. 

Clijl  Ent.  Clift’s  Entries. 

Clode.  Clode’s  Martial  Law. 

Clow  L.  C.  on  Torts.  Clow’s  Leading  Cases 
on  Torts. 

Clusk.  P.  T.  Cluskey’s  Political  Text  Book. 

Co.  County.  Company. 

Co.  Coke’s  Reports,  English  King’s  Bench. 

Co.  R.  L.  Cooke’s  Bankrupt  Law. 

Co.  Cop.  Coke’s  Copyholder. 


Co.  Ct.  Rep.  County  Court  Reports. 

Co.  Cts.  Coke  on  Courts  (4th  lust.). 

Co.  Ent.  Coke’s  Entries. 

Co.  Lilt.  Coke  on  Littleton  (1st.  Inst.). 

Co.  M.  C.  Coke’s  Magna  Cliarta  (2d  lust.). 

Co.  P.  C.  Coke’s  Pleas  of  the  Crown  (3d 
In8t.). 

Co.  Pal.  County  Palatine. 

Co.  Rep.  Coke’s  Reports,  English  King’s 
Bench. 

Cobb.  Cobb’s  Reports,  Georgia  Reports,  vols. 

6-20. 

Cobb.  Pari.  Hist.  Cobbctt’s  Parliamentary 
History. 

Cobb.  Pol.  Reg.  Cobbett’s  Political  Register. 

Cobb  Slav.  Cobb  on  Slavery. 

Cochr.  Cochran’s  Reports,  Nova  Scotia. 

Cock.  Nat.  Cockburn  on  Nationality. 

Cock.  <fc  Rowe.  Cockburn  and  Rowe’s  English 
Election  Cases. 

Cocke  {Ala.).  Cocke’s  Reports,  Alabama  Re¬ 
ports,  N.  S.,  vols.  16-18. 

Cocke  {Fla.).  Cocke’s  Reports,  Florida  Re¬ 
ports,  vols.  14-16. 

Cocke  Const.  His.  Cocke’s  Constitutional  His¬ 
tory. 

Cocke  Pr.  Cocke’s  Practice  in  the  U.  S. 
Courts. 

Cod.  Jur.  Civ.  Codex  Juris  Civilis;  Justi¬ 
nian’s  Code. 

Code  Civ.  Code  Civil,  or  Civil  Code  of  France. 

Code  Comm.  Code  dc  Commerce. 

Code  F.  Code  Forcsticr. 

Code  I.  Code  destruction  Criminclle. 

Code  La.  Civil  Code  of  Louisiana. 

Code  Nap.  Code  Napoldon ;  Civil  Code. 

Code  P.  Code  Pinal. 

Code  Pro.  Code  de  Procedure  Civile. 

Code  Rep.  Code  Reporter,  New  York. 

Code  Rep.  N.  S.  Code  Reports,  various  New 
York  courts. 

Coke.  Coke’s  Reports,  English  King’s  Bench. 

Col.  Column. 

Col.  Colorado  Reports. 

Col.  Cas.  Coleman’s  Cases,  New  York. 

Col.  <k  Cai.  Cas.  Coleman  &  Caines’s  Cases, 
New  York. 

Colb.  Pr.  Colby’s  Practice. 

Coldw.  Cold  well’s  Reports,  Tennessee. 

Cole.  Cole’s  Reports,  Iowa. 

Cole.  Cas.  Pr.  Colemau’s  Cases,  New  York. 

Cole.  Dig.  Colebrooke’s  Digest  of  Hindoo  Law. 

Cole  Eject.  Cole’s  Law  and  Practice  in  Eject¬ 
ment. 

Cole  Inf.  Cole  on  Criminal  Information. 

Cole .  <fc  C.  Coleman  <fc  Caiues’s  Cases,  New 
York. 

CoU.  Collyer’s  Reports,  English  Chancery. 

Coll.  Cans.  Cfl.  Collection  dcs  Causes  Clllbres, 
Paris. 

Coll.  Contrib.  Collier’s  Law  of  Contributories. 

Coll .  Id.  Collison  on  the  Law  concerning 
Idiots. 

Coll.  Jur.  Collectanea  Juridica. 

Coll.  Min.  Collier  on  Mines. 

Coll.  Part.  Collyer  on  Partnership. 

Coll.  Pari.  Cas.  Colles’s  Parliamentary  Cases. 

Coll.  Pat.  Collier  on  the  Law  of  Patents. 

Colics.  Colles’s  Parliamentary  Cases. 

Collin.  Lun.  Collinson  on  Lunacy. 

Colq.  C.  L.  Colquhoun’s  Civil  Law. 

Colq.  R.  Colquit’s  Reports  (1  Modern). 

Com.  Communes,  or  Extravagantes  Com¬ 

munes. 

Com.  Commissioner ;  Commentary. 

Com.  Comyn’6  Reports,  English  King’6 

Bench  and  Common  Pleas. 

Com.  R.  English  Common  Bench  Reports,  by 
Manning,  Granger,  &  Scott. 
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Com.  B.  N.  S.  English  Common  Bench  Re¬ 
ports,  New  Series,  by  Manning,  Granger,  &  Scott. 
Com.  Cont.  Comyn  on  Contracts. 

Com.  Big.  Comyn’s  Digest. 

Com.  Jour.  Journals  of  the  House  of  Com¬ 
mons. 

Com.  Law.  Commercial  Law.  Common  Law. 
Com.  Law.  li.  Common  Law  Reports,  Eng¬ 
lish  Common  Law  Courts. 

Com.  L.  A  T.  Comyn  on  Landlord  and  Tenant. 
Com.  P.  Biv.  Common  Pleas  Division,  Law 
Reports. 

Com.  P.  Reptr.  Common  Pleas  Reporter, 
Scranton,  Penna. 

Com.  U.  Comyn  on  Usury. 

Conib.  Combcrbach’s  Reports,  English  Kang’s 
Bench. 

Comm.  Blackstonc’s  Commentaries. 

Corns.  Comstock’6  Reports,  New  York  Ct.  of 
Appeals  Reports,  vols.  1-4. 

Corns.  Ex.  Comstock  on  Executors. 

Comyn.  Comyn’s  Reports,  English  King’s 
Bench  and  Common  Pleas. 

Con.  Conover’s  Reports,  Wisconsin  Reports, 
vols.  16-50. 

Con.  Big.  Connor’s  Digest. 

Con.  Par.  Connell  on  Parishes. 

Con.  A  Imw.  Connor  &  Lawson’s  Reports, 
Irish  Chancery. 

Con.  A  Sim.  Connor  &  Simonton’s  Equity 
Digest. 

Cond.  Condensed. 

Cond.  Ch.  li.  Condensed  Chancery  Reports. 
Cond.  Ecc.  R.  Condensed  Ecclesiastical  Re¬ 
ports. 

Cond.  Exch.  R.  Condensed  Exchequer  Re¬ 
ports. 

Cond.  Rep.  TJ.  S.  Peter’s  Condensed  United 
States  Reports. 

Condy  Mar.  Marshall’s  Insurance,  by  Condy. 
Conf.  Cameron  <&  Norwood’s  Conference  Re¬ 
ports,  North  Carolina. 

Conf.  Chart.  Confirmatio  Chartarum. 

Co>  g.  Elect.  Cas.  Congressional  Election  Cases. 
Congr.  Globe.  Congressional  Globe,  Wash¬ 
ington. 

Congr.  Rec.  Congressional  Record,  Wash¬ 
ington. 

Conk.  Adm.  Conkltng’s  Admiralty. 

Conk.  Jur.  A  Pr.  or  Conk.  Pr.  Conklin«-’s 
Jurisdiction  and  Practice,  U.  S.  Courts. 

Conn.  Connecticut  Reports. 

Conr .  Conroy’s  Custodian  Reports,  Irish. 
Cons,  del  Mare.  Consolato  del  Mare. 

Cons.  Ord.  in  Ch.  Consolidated  General  Or¬ 
ders  in  Chancery. 

Consist.  Haggard’s  Consistory  Court  Reports 
English.  * 

Const.  Constitution. 

Const.  Oth.  Constitutions  Othoni. 

Const.  S.  C.  Treadway’s  Constitutional  Re¬ 
ports,  South  Carolina. 

Const.  (N.  S.)  S.  C.  Mill’s  Constitutional  Re¬ 
ports,  New  Series,  South  Carolina. 

Const.  U.  S.  Constitution  of  the  United  States 
Consuct.  Feud.  Consuetudines  Feudorum  or 
the  Book  of  Forms. 

Cont.  Contra. 

Cooke.  Cooke’s  Practice  Cases,  English  Com¬ 
mon  Pleas. 

Cooke  (  Tenn.).  Cooke’s  Reports,  Tennessee 
Cooke  Ayr.  T.  Cooke  on  Agricultural  Tenancioi 
Cooke  B.  L.  Cooke’s  Bankrupt  Law. 

Cooke  Cop.  Cooke’s  Law  of  Copyhold  Enfran 
chisemcnts. 

Cooke  Ref.  Cooke’s  Law  of  Defamation. 
Cooke  I.  A.  Cooke’s  Inclosure  Act. 

Cooke  Pr.  Cas.  Cooke’s  Practice  Ri*nr.ffo 
English  Common  Pleas.  Sports, 


Cooke  A  Al.  Cooke  &  Alcock’s  Reports  Iruh 
King’s  Bench. 

Cooke  A  H.  Cooke  &  Harwood’6  Charitable 
Trust  Acts. 

Cooley.  Cooley’s  Reports,  Michigan  Reports 
vols.  2-12. 

Cooley  Const.  L .  Cooley  on  Constitutional 

Law. 

Cooley  Const.  Lim.  Cooley  on  Constitutional 
Limitations. 

Cooley  Tax.  Cooley  on  Taxation. 

Cooley  Torts.  Cooley  on  Torts. 

Coop.  Cooper’s  Reports,  English  Chancery 
temp.  Eldon. 

Coop.  (  Tenn .).  Cooper’s  Reports,  Tennessee. 
Coop.  C.  A  P.  R.  Cooper’s  Chancery  and 
Practice  Reporter,  Upper  Canada. 

Coop.  C.  C.  or  Coop.  Cas.  Cooper’s  Chancery 
Cases  temp.  Cottenham. 

Coop.  Eq.  PI.  Cooper’s  Equity  Pleading. 
Coop.  Inst,  or  Coop.  Jus.  Cooper’s  Institutes 
of  Justinian. 

Coop.  Pr.  Cas.  Cooper’s  Practice  Cases,  Eng¬ 
lish  Chancery. 

Coop.  Med.  Jur.  Cooper’s  Medical  Jurispru¬ 
dence. 

Coop.  t.  Brough.  Cooper’s  Reports  temp. 
Brougham,  English  Chancery. 

Coop.  t.  Gotten.  Cooper’s  Cases,  temp.  Cot¬ 
tenham,  English  Chancery. 

Coop.  t.  Eld.  Cooper’s  Reports  temp.  Eldon, 
English  Chancery. 

Cooper.  Cooper’s  Reports,  English  Chanceiy 
temp.  Eldon. 

Coote  Adm.  Coote’s  Admiralty  Practice. 
Coote  L.  A  T.  Coote’s  Landlord  and  Tenant. 
Coote  Mort.  Coote  on  Mortgages. 

Coote  Pro.  Pr.  Coote’s  Probate  Practice. 
Coote  A  TV.  Coote  &  Tristram’s  Probate  Court 
Practice. 

Cop.  Cop.  Copinger  on  Copyright. 

Cop.  Ind.  Pr.  Copinger’s  Index  to  Precedents. 
Copp  U.  S.  Min.  Bee.  Copp’s  U.  S.  Mining 
Decisions. 

Copp  U.  S.  Min.  L.  Copp’s  U.  S.  Mineral 
Land  Laws. 

Corb.  A'  Ban.  Corbett  &  Daniel’s  Parliamen¬ 
tary  Election  Cases. 

Cord  Mar.  Worn.  Cord  on  Married  Women. 
Com.  B.  Cornish  on  Purchase  Deeds. 

Com.  Big.  Cornwell’s  Digest. 

Com.  Uses.  Cornish  on  Uses. 

Com.  Rem.  Cornish  on  Remainders. 

Comw.  Tab.  Cornwall’s  Table  of  Precedents. 
Corp.  Jur.  Can.  Corpus  Juris  Canonici. 

Lorp.  Jur  Civ.  Corpus  Juris  Civilis. 
tony.  Corryton’s  Reports,  Calcutta. 

Corvin.  Corvinus’s  Elementa  Juris  Civil*. 
toty.  Cop.  Coryton  on  Copyright. 
r°7\  lat  „  CoT*01'  on  Patents 
_ot.  Abr.  Cotton’s  Abridgment  of  the  Records. 
Coul.  A  F.  Waters.  Coulston  &  Forbes  on 
VY  aters. 

London*^  ^  County  Courts  Chronicles. 

Coupor’s  Justiciary  Reports,  Scotland. 
cZ  Coyc"tr>-  on  Evidence. 

CpWC“n  RcP°rts<  New  York. 

DieH^T’  C°P  lhc' ’  or  Co,e-  Jn<  Cowell’s  Law 
rl?n  P’)  C°we11’8  Interpreter, 
rw  r*1'  Cowell's  Institutes  of  Law. 
tionnf  .  t  Cowen’s  Treatise  on  the  Jurisdic- 
UAUce  of  thc  poaoe,  N.  Y. 

Bcnch^  Cowper’s  Reports,  English  King’s 

Hsh  Chance^:’  °r  **  Co.*’8  R<*"rt8’  EnR' 

ports*  vofs^ij5l27.COX'S  RuP°rts>  Arkansas  Re- 
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D.  C.  District  Court.  District  of  Columbia. 
D.  C.  L.  Doctor  of  the  Civil  Law. 

D .  Chip.  D.  Chipman’s  Reports,  Vermont. 

D.  Dec.  Dix’s  School  Decisions,  New  York. 

D.  F.  (I*  J.  DeGex,  Fisher,  and  Jones’s  Re¬ 
ports,  English  Chancery. 

D.  J.  t  S.  DeGex,  Jones,  and  Smith’s  Re¬ 
ports,  English  Chancery. 

D.  If.  &  G.  De  Gex,  Macnaghten,  and  Gor¬ 
don’s  Reports,  English  Chancery. 

D.  y.  S.  Dowling’s  Reports,  New  Series,  Eng¬ 
lish  Bail  Court  Reports. 

I).  P.  Doinus  Procerum ,  House  of  Lords.  * 
D.  Pr.  Darliug’s  Practice,  Court  of  Sessions. 
D.  P.  B.  Dampier  Paper  Book.  See  A.  P.  B. 
D.  P.  C.  Dowling’s  Practice  Cases,  Old  Series. 
D.  S.  Deputy  Sheriff. 

D.  S.  B.  Debit  sans  breve. 

D.  t  B.  C.  C.  Dearsley  and  Bell’s  Crown  Cases 
Reserved,  English. 

D.  t  C.  Dow  and  Clark’s  English  House  of 
Lords. 

D.  t  C.  or  D.  (i*  Chit.  Deacon  and  Chitty’s 
Bankruptcy  Cases,  English. 

D.  &  E.  Durnford  and  East,  English  King’s 
Bench.  Term  Reports. 

D.  &  J.  DeGex  and  Jones’s  Reports,  English 
Chancery. 

D.  &  L.  Dowling  and  Lowndes’s  English  Bails 
Court  Reports. 

D.  &  M.  Davison  and  Merival’s  Reports,  Eng¬ 
lish  Queen’s  Bench.  ^ 

D.  &  R.  Dowling  and  Ryland’s  Reports,  Eng¬ 
lish  King’s  Bench.  b 

D.  &  B.  M.  C.  Dowling  and  Ryland’s  Magis¬ 
trate  Cases. 

D.  t  it.  y  P.  C.  Dowling  and  Ryland’s  Nisi 
Pnus  Cases. 

D.  t  S.  Doctor  and  Student. 

D.  t  W.  Drury  and  Walsh’s  Reports,  Irish 
Chancery. 

D.  t  \Yar.  Drury  and  Warren’s  Reports,  Irish 
Chancery. 

Da.  Dakota  Reports. 

Dag.  Cr.  L.  Dagge’s  Criminal  Law. 

Dak.  Dakota  Reports. 

t*,^^1^116011’8  RePorts>  English  Common 
Pleas  (Benloe  &  Dalison). 

j.  Dale  Ecc.  Dale’s  Ecclesiastical  Reports,  Eng- 

Dall.  Dallas’s  Reports,  U.  S.  Supreme  Court 
and  Pennsylvania  Courts. 

Dali.  L.  Dallas’s  Laws  of  Pennsylvania. 

Dali.  Sty.  Dallas’s  Styles,  Scotland. 

Dalr.  Dalrymple’s  Cases,  Scotch  Court  of 
Sessions. 

Bair.  Ent.  Dalrympleon  the  Polity  of  Entails 

^ pr-  Dai«  - 

Dalr.  Ten.  Dalrymple  on  Tenures. 

Balt.  Ju&t.  Dalton’s  Justice. 

Dalt.  Sh.  Dalton’s  Sheriff. 

Pl^v-  Daly’8  ReP°rts,  New  York  Common 
IT  An.  D’Anver’s  Abridgment. 

Equity.  Gl’B  ^‘P0*6’  EnS»*  Exchequer 
Dan.  Ch.  Pr  Daniel’s  Chancery  Practice 

^  **  Da“ie1’8  N«goMable  Ins'tru- 
I)a,i.  Ord.  Danish  Ordinance. 

Pan.  T.  M  Daniels  on  Trademarks 
Cases!'  *  Ud'  DaD60n  &  ^yd’s  Mercantile 
Dana.  Dana’s  Reports,  KenturW 
Dane  Abr.  Dane’s  Abridgment!^* 

vol.  43^  *  aimcr  8  Reports,  Alabama  Reports, 
CastT'  *  m-  Danson  &  Lloyd’s  Mercantile 


D’Anv.  Abr.  D’Anver’s  Abridgment. 

Darb.  t  B.  Darby  &  Bosanquet  on  Limits 
tions. 

Dart  Vend.  Dart  on  Vendors  and  Purchasers 
Dart.  Col.  Cos.  Report  of  Dartmouth  College 
Case. 

Das .  Dasent’s  Reports,  Common  Law  Re- 
ports,  vol.  3. 

Dav.  Davies’s  Reports,  Irish  King’s  Bench. 
Dav.  (V.  S.).  Daveis’s  Reports,  U.S.  Dist.of 
Maine  (2d  Ware). 

Dav .  Con.  Davidson’s  Conveyancing. 

Dav.  Jus.  Davis’s  Justice  of  the  Peace. 

Dav.  Pat.  Cas.  Davis’s  Patent  Cases,  English 
Courts. 

Dav.  Prec.  Davidson’s  Precedents  in  Convey¬ 
ancing 

Dav.  t  M.  Davison  &  Merivale’s  Reports, 
English  Queen’s  Bench. 

Daveis .  Daveis’s  Reports,  U.  S.  Dist.  of 

Maine. 

Davis  Build.  Davis’s  Law  of  Building. 

Dav.  Eng.  Ch.  Can.  Davis’s  English  Church 
Canon. 

Davis  Rep.  Davis’s  Reports,  Sandwich  Island. 
Daw.  Arr.  Dawe  on  the  Law  of  Arrest  in  Civil 
Cases. 

Daw.  Land.  Pr.  Dawe’s  Epitome  of  the  Law 
of  Landed  Property. 

Daw.  Real  Pr.  Dawe’s  Introduction  to  the 
Knowledge  of  the  Law  on  Real  Estates. 

Day.  Day’s  Reports,  Connecticut  Reports, 
vols.  1-21. 

Day  Pr.  Day’s  Common  Law  Practice. 

Dayt.  Surr.  Dayton  on  Surrogates. 

DeBois.  Halluc.  DeBoismont  on  Hallucina¬ 
tions. 

De  Burgh  Mar.  Int.  L.  De  Burgh  on  Mari¬ 
time  International  Law. 

De  Colyar's  Quar.  De  Colyar’s  Law  of  Quar¬ 
antine. 

D ’  Ewes.  D’Ewes’s  Journal  and  Parliamentary 
Collection. 

De  G.  De  Gex’s  Reports,  English  Bankruptcy- 
De  G.  F.  t  J.  DeGex,  Fisher,  &  Jones’s  Re¬ 
ports,  English  Chancer\\ 

De  G.  E.  t  J.  B.  App.  DeGex,  Fisher,® 
Jones’s  Bankruptcy  Appeals,  English.  _ 
De  G.  J.  t  S.  DeGex,  Jones,  <fe  Smith’s  Re" 
ports,  English  Chancery.  , 

De  G.  j.  t  S.  Bankr.  De  Gex,  Jones,  &  Smith  s 
Bankruptcy  Appeals,  English.  _ 

De  G.  M.  t  G.  DeGex,  Macnaghten,  &  Gor- 
8  Reports,  English  Chancerv. 

De  G.  M.  t  G.  Bankr.  De  Gex,  Macnaghten, 
&  Gordon's  Bankruptcy  Appeals,  English, 
i-  r*  A  J-  De  Gex  &  Jones’s  Reports,  Eng¬ 
lish  Chancery. 

DeG.  tj.  Bankr.  DeGex  &  Jones’s  Bank¬ 
ruptcy  Appeals. 

i-  k  **  DeGex  <&  Smale’s  Reports,  Eng¬ 

lish  Chancery. 

Qe  ^T*  B.  De  Hart  on  Military  Law. 
8titutk>n^°nS<*  I)eLolme  on  the  English  Con- 

Hsh  Ecct^ticarCou<LSWabey’8  ^ 

Reports,  English  Bankruptcy- 
r.  c'  BJ*nkr-  Deacon  on  Bankruptcy.  . 

Bankruptcy  Cases.  DCat'°n  &  CMt*’8 
K(meady'  Deady’8  Report*,  U.  8.  Diet,  of  Ore- 

Dean  Med.  Jur. 
dence. 


Dean’t 


Medical  Jurispru- 
voK&klofl  Deane’8  Roports,  ^Vermqpt  Report*, 
Deane  on  the  Law  of  Block- 
Dcane  Conv ,  Deane’s  Conveyancing. 
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Tmm  Ex-  Dav’s  Eafeagan:  S«»r^ 

;«wJ.  Deane  ca  NectraK 

iteiri;  Orw»  C«s  Boerced. 
Itm.  A  S  Dearly  s.  Beil's  Cnm  Cases 

Besefvec.  _ _ 

Ima  A  JLw-L  I>»i5  i  AMHKc'5  5«S£i 
Osf  Sesscos  C*se*w 

I^JmL  Debases  ca  ike  Ja^c^tt. 

Z«r.  M  Caal.  Deoswss  of  ike  JccsK  Cot- 


M.  Dy-  I«r.  IXorrjire's  Eac^  Lai  _ 

ii«L  or  P - ‘  B»ix  oa  Crr_  L*w. 

i«L  fW-  Dots  Ptmcxs-22-  la  ike  B<ose  of 

Etp^w 

r-— r*  DcsasdaT  Boofc- 

DceaCr  s  R«p.~rts*  Efer^:  Oaacay. 

V*c  XfcwWs  Be-yers* 


;«l  Lfi-Eif-  Itea^kAiasi^S«9«n 

Hat  i  3Lotg- 

iV*  !>*»**«. 

;4^r.  Desk's  Parse**  C«?u«. 

M  IWiTO  fcpjrtsw 

ML  OL  D^atct  CtoKTy  iLftt. 

J«L  Or.  Cm.  D^m  Cn*aii  Cask,  Sy 

n— 1«  _  I  .. 

r«L  EL  Caw  Moe'(  Btctiw  IVaa» 
:«r.  Cm!  of  Dwji^n 

It-iiL  f-  X  G>3e  XipA*. 

Itt.crlm.  IteVK^vXesToA. 
Ew*  C  C.  Desascsi  s  Crowr*  Cask 


Z*ms-  (JfidL).  PiiBli  HMEy^migA. 
|Ay.lL('A  IA^^'sEiK^ksiCASKEsc- 
Hsi- 

Iw  cr  lw  P-  C.  Dow*  Cask  Earl^ 
i  oQSE  of  Leeds. 

Iw^CctiWXi  Dew  ACAifcs  Cask 
Esrii  Boose  cfLreis 
r«-  A  L  Dcwea  «  ^ia?  L»v-  ^ 

IimL  Dovte'2  Ezarl^k  Bwl  OaArt 
M.  X.  S.  Dew Jst*  Ej^ask  Bi£ 

Beycrt*.  New  Sens.  _ _ _  . 

fV.  a  Dewrlinr' 5  Be^tb.  Ek^ 

Pr?«L  X-  SL  Bejrt,  New 

^p.  ,  ,.,  ^okEacHA  l^r^ES  M 

Brbsc's 

431  a:  m*- 

1  *S5?Ax£*i>~f**  *  **-* »- 

eras  Cask  Ess^ask-  . 

j)m.  A  LmL  Dowesc*  Jt  Laiers  E*°» 
Cask  Eor^A. 

I^biS.  Drake  cm  Arcacksrtiis- 

Drapers  Reprrt**  Crper  lataca 


Soc^  - - 

J*wfy  Cot.  *  X-r 
Xirjnacc. 

J«rj  fie  C-uC  Dasrr 

^’ivhiL  iW  DtdUV  Federal  Piwhre.  Prras  Cask 

/«*,  SL  *  i^L  Desrr  c*.  Siire*=?  ^  n~~~  *  1 

AdzairalTc.  _  r  c 

rw.«z»».aa  »rre*mi e^x-^ it . 5v 

^^Jt^rSir ■*— .  »-*>*  - 

J*r.  A - - - 

*Eft„  _ _ _ 

Sank  GmB*a  Reports*  ve^s.  1$-SL 
Z*wiZ  Dear's  Reports*  Okx 
JC  Dnr*>  ReprSs  lar^  E  w 
Jtf.  dr  Sw.  Dmjotas  de  Sea«wr»* 
l&i  r.  Mbfr's  Fcras  of  Iteaerkis* 

JfetyDww  Dkey  oa  IKamL 
r+nr*  Arf.  Dwt«  Parties  »  Acok 
I>2  DicfacsfW^  Osawiy* 

l+ct^  CJL  fW-  DwkiasoA's  Oaa«T  P^- 

,  ,  . 

Jilet  As.  DKten  .*  J«soee- 
x«t-  Pr-  cr  ;W-Vr.  ^O-  Mfkiawt  *  p*»e- 

c/iVO^irttT  Asid  osker  ses^- 
J4d Z>.  Dkksa  s  Law  of  Er^o»e* 

/iff.  Dkoobizt. 

l~.  Differ  of  Wr^  .  T__- 

Dece^  putinkziT  ike  Die«ss  of  Jasa- 


i^wr. 


ca  Tndrwi-fe. 

Dnewry  i 


_  Eas-^  Cot- 

kb  Picas.  i  Vi_ 

iw  Drew  ca  Ccpnctis. 

X<f».  or  AWJ.  IfciDT'*  Irii*  <^»»- 


/S7  DCioa's  Report*  l.NHfc  circtxiL 

&SL  ~'  ~ 

raise 


t  _V«f-  Dnzry’s  Rep-wss  is  ike  t»e  of 

Xaraer.  Irisk  Ckwerr.  . 

*  A-  Wa?.  Drwry  ^  Wi^  .*  Rcpcrts*  Ir^sk 


fn-  A  War.  Btatt  A  Wamcw's  RepDT», 
Ir^kCkaAoery. 

Jk i  C  DtCiace  s  G^cssatsws. 

Jw  M  £.^  D«aae  oa  Rowd  L»^* 
ikA.  Ikt^iar.  DwbfiAEW* 

M  or  IW.  Gw  treeww. 

i>^  CL.  x  M.  Ef.  DaJVer  s  Easily 
ports.  Sooik  Ciwrt*.  ,  _  , 

-  .K^r^L  s.  i««  UK®.  iW.  L.  or  rw.  i  C  D^ify  <  L»»  fcpcrts. 

■  rrlKko  «  Maii:^  f®I°-  Soosi  Grata*. 

imp.  Iftjcc  .c  »-*»--*  iw.  Dotr-*  Rf^or-f-  Tort  Scpeivc 


Diiid*’*  Ded»»,  Soofck  C<«t  <rf  C°^r®JP^’  Junfjra- 

®fport*'  S*pfTii3r  ^  ^  X  Mm. 


/*»-  Ks»fT' 

_ : _ OMo. 

I\mu  K*r'*U7if^w  V 

2^  Bnia:c,  C*i«  of  Htti  to«rt  o. 

Jf*r.  a  ttw*  nrf  iUaiEKosJ 

/toAXwrm. 

ZiMJf «r.X. 

/te-i-ir.  Dtoo.o.^r»a»- 
PecL*  ^  Ek<tor  ,_  . 

Dodan’s  Eeports,  Eisis* 

CQBtt. 


IWiVS.  tnm  w  — 7  T 

I  jWr  Ja.  At.  Doer  ca  Manrse  ln?wraaoe- 
JWr&r.  Drr  OBR.-prffa-y ^ 

i*gr  f«.  t*rf  «• 

jVrj  (W.  Dorviaie's  Ond»l  Jarx^rtUK 

r+^L  Smm^  Dwpiaie  s  _  r 

rwi-  Tjw.  Iteke  oa  Cfcar^ab.e  l  sk 

Si^i  of  £*-*a 

^i^iDirloo.  Be’.’.  *  MrurryV  Beprs.  S««i 

2^  1A,  zv.  Dwmkps  Adniralir  Pn*- 
k  lice* 
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Dunl.  B.  <£  M.  Dunlop,  Bell,  &  Murray’s  Re¬ 
ports,  Scotch  Court  of  Sessions  (Second  Series, 
1838-62). 

Dunl.  F.  Dunlop’s  Forms. 

Ihinl.  L.  Penn.  Dunlop’s  Laws  of  Pennsyl¬ 
vania. 

Dunl.  L.  U.  S.  Dunlop’s  Laws  of  the  United 

;ates. 
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States. 

Dunl.  Paley  Ag.  Dunlop’s  Paley  on  Agency. 

Dunl.  Par.  Dunlop  on  Parochial  Law,  Scot¬ 
land. 

Dunl.  Pr.  Dunlop’s  Practice. 

Dupone.  Const.  Duponceau  on  the  Constitution 
Duponc.  Jur.  Duponceau  on  Jurisdiction  ^ 

Dur.  Dr.  Fr.  Durauton’s  Droit  Francais. 

Durf.  Durfee’s  Reports,  Rhode  Island  Re¬ 
ports,  vol.  2. 

Dnrie.  Durie’s  Reports,  Scotch  Court  of  Ses 
810116* 

Durnf  &  E.  Durnford  &  East’s  Reports 
Ell/L<S?  Ring’s  Bench  ;  Term  Reports.  ’ 

Retc,r'6’ 

Duv.  Duvall’s  Reports,  Kentucky. 

-ZW  Dwarns  on  Statutes.  J 

DungfU.  Dwight’s  Charity  Cases,  English 


v  iocfT  t>  ^ ^ciward. 

pom,  Eugltah  Quwi’sBcMh™’  aUi  E1Iis’“  K( 
« “.Si  Bc8t  &  S“la’°  Report.,  some- 

f  DLS.  1°^“  SETS  Report. 

Common  Pleas.  6  BePorts>  New  York 

f  f  •  EcLuity  Exchequer. 

E  T  iL „,En.glif.h  Ecclesiastical  Renorts 
Si  i.  (WW  Institutes.  ^ 

■p  r  c  -r-j  ^  f  ddia  Company. 

If 

Reports^’  bpmk’6  Ecclesia8tical  and  Admiralty 
tart4'  X  *  Er™  and  Appeal  .  0q 

li8hV|efn,8r£c&  Blackburn’s  Reports,  Eug_ 
Queen’s  Bench!1'6  &  Ellis’8  Reports,  English 
Fag.  &  lVagEagle°&  YoUtation  of  Tithes 

ralty'Re^U.  Spmk’9  Eccle6^UcaiaSauiI^^a- 
^•Ecclesiastical.  Admi 

Fed.  Itlp'  I^Jesiastfcai  Law. 

Fed.  Mat.  Ecclesiastical  St 1 Ptorts* 

Fd.  Edition.  Edited  iti  utes. 

Fden.  Eden’s  Report  j£ln,?  Edward 
Fden  B.  L.  Eden’s  n’  rn^lisl*  Chan?.' 

rfi-  Eden  on  Iniun?HPt  Ea'v*  ^ 

Fden  Pen.  L.  Eden’?  JoUutl°ns. 

Js-  Ed«"'8  S&?Sir6 

Edg.  o  ran.  CourfcofSes 

1  Cases,  New 


Edw.  King  Edward ;  th^Tt^ 
the  hrst  year  of  the  reign  of  Kin«TpT' 1  signis 
Edw.  (Mo.).  Edwards’sK^^nlf8* 
Edw.  Abr.  Edwards’s  Abrid^6’  AXissouri 
Privy  Council.  d^mentof  ca^ 

Edw.  Adm.  Edwards’s  Ad  mi  ..  1,1 

English.  ^  Admiralty  r, 

Edw,  Sail,  Edwards  on  T*0ii  1 

Ml. 

Toff'  <»»nc^r  Kepo^ 

.  Si  JTeaa.  ** 

sions  in  Admiralty  ;  Edwards’s  Ad^  ^  ^ 
Edw.  Part.  Edwards  on  Rcp0rt6' 

Chancery.  0n  Eartles  to  Bills «, 

Edw,  Prize  Cas.  Edwards^  n 
Edw.  Itec.  Edwards  on  Receivers  in  Oh?’ 

ft”'  f  AfL  Edwarda  on  the  Stimp  Ac?17' 

Ei>  Lambert’s  Eirenarcha.  P  Act> 

p«£|4£<5fe«S£u,’*I»fc 

&  S"ith’s  **«, 
Usf  q£m<s  £c"'ch&  E1,Ckbuni's  Report., Bg. 
Queen’f Bcnehf )li6  *  E"l6’s  KePort'’ 

F7/‘  ??be  PIis^  Dehates. 

Ell  Tnf  Sr  Elli?  on  Dcbtor  and  Creditor. 
Ed.  In,.  Ellis  on  Insurance. 

F/  T,'?'  Elmer’s  Digest. 

Dilaphiatioif  *  E^mes  on  Ecclesiastical  and  Civil 
El»i.  Lun.  Elmer  on  Lunacy. 

EitV?r,  arb  E! 6ynge  on  Parliaments. 

Fhn  i?r‘  7°*^  Elton’s  Tenures  of  Kent, 

deuce  ^ur'  Elwell’s  Medical  Jurispru- 

JCnier’  "i r**  Emerigon  on  Insurance. 

Loans  *  "‘“ar*  Loans.  Emerigon  on  Maritime 

Pn7CLv  Encyclopaedia, 
vols.  G-13  Reports,  Arkansas  Keports, 

Ena’  rfm^>'K'-roEnS'lish  Admiralty  Reports. 
Ena  (  tJt-r  EuSEsh  Chancery  Reports, 
ports.  '  English  Common  Law  Re* 

Ena.  rblh  \  English  Ecclesiastical  Reports. 
Eng.  juii  '  o '  English  Exchequer  Reports. 
English  Judged868  1U  ^ourt  Se6S*ons 

Reports^’  ^  Rn^ish  Law  and  Equity 

Eng.  Pleader. 

nal  Cases.’  Cas'  Euglish  Railroad  and  Ca- 

Enn.  Reports,  Notes  by  M°ak* 

t^al  Report^  LnS^sh  and  Scotch  Ecclesiafi- 

Entries]  j Yew^i  ^asteR,s  Entries. 

RastelPs  .  °°k  of.  Sometimes  refers  \ 

Entries.  t6)  and  sometimes  to  Coke  s 

E?nirie%  07/7  7 ■> 

Eodem  °°^  °f'  Liber  Intrationum- 

J&q,  Jl* 

Abridge^.  r  Ca.  Abr.  Equity  Case8 

Fq.  Cas  -p  . 

ports.  '  inity  Cases,  vol.  9,  Modem  B< 


anf^A?^  EqlE%Draftsman  (Hughes’s). 
Sport^Eoals  from'  pE',  I)0,rtK,  English  Chanced 
^-?°d.  Colonial  Courts,  printed  •O 

Etoer'r^'  the  Law  of  Trades-Union- 

Canada.  ror  and  Appeals  Report 
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Erskine’s  Principles  of  the  Law 


BoaSm/**'  Erskine’8  In6titutes  of  the  Law  of 

Ersk.  Prin 
of  Scotland. 

7TEsp^aSSC’6  RcP°rts>  English  Nisi  Prius. 
% *P*  x**  Espmasse  on  Evidence. 

Esp.  JV.  P.  Espinasse’s  Nisi  Prius  Law. 

Asp.  Jen .  Ev.  Espinasse  on  Penal  Evidence. 
Esq.  Esquire. 

.E&ee  PI.  Estee’s  Pleadings  and  Forms. 

Et  al.  Et  alii,  and  others. 

Euer.  Euer’s  Doctrina  Placitandi. 

Eunom .  TV  ynne’s  Eunomus. 

Europ.  Arb.  European  Arbitration,  Lord 
*V  estbury’s  Decisions. 

Ev.  Evidence. 

tovyanS%  ^vaU6s  Reports,  Washington  Terri- 

Evans  Ag.  Evans  on  Agency. 

Evans  Pi.  Evans  on  Pleading. 

Evans  Pothier .  Evans’s  Pothier  on  Obligations. 
Evans  R.  L.  Evans’s  Road  Laws  of  South 
Carolina. 

Evans  Stat.  Evans’s  Collection  of  Statutes 
Evans  Tr.  Evans’s  Trial. 

Ewell  s  Evans  Ag.  Ewell’s  Evans  on  Agencv. 
Ewell  Fixt.  Ewell  on  Fixtures. 

Ewell  Lead.  Cas.  Ewell’s  Leading  Cases  on 
Infancy,  etc. 

Ewing  Just.  Ewing’s  Justice. 

Ex.  or  Exr .  Executor. 

Ex.  Com.  Extravagantes  Communes 
Ex  rel.  Ex  relatione. 

Exch.  Exchequer  Reports,  English  (Welsby, 
Hurlstone,  &  Gordon’s  Reports). 

Exch.  Cas.  Exchequer  Cases,  Scotland. 

Exch.  Chanib.  Exchequer  Chamber. 

Exch.  Div.  Exchequer  Division,  English  Law 
Reports. 

Exec.  Execution.  Executor 
Exp.  Ex  parte.  Expired. 

Expl.  Explained. 

Ext.  Extended. 

Exton  Mar.  Dicael.  Exton’s  Maritime  Dicae- 
logie. 

F.  Finalis. 

F.  Consuetudines  Feudorum. 

F.  Fitzherbert’s  Abridgment. 

F.  B.  C.  Fonblanque’s  Bankruptcy  Cases. 

F.  C.  Faculty  of  Advocates  Collection,  Scotch 
Court  of  Sessions  Cases. 

F.  C.  R.  Feame  on  Contingent  Remainders. 

F.  Diet.  Karnes  and  Woodhouselee’s  Dic¬ 
tionary,  Scotch  Court  of  Sessions  Cases. 

F.  N.  B.  Fitzherbert’s  Natura  Brevium 
F.  R.  Forum  Romanorum. 

F.  <£  F.  Foster  and  Finlason’s  Reports,  Eng 
lish  Nisi  Prius. 

F.  &  Fitz.  Falconer  and  Fitzherbert’s  Election 
Cases. 

F.  &  8.  Fox  and  Smith’s  Reports,  Irish 

King’s  Bench. 

F.  &  W.  Pr.  Freud  and  Ward’s  Precedents. 
Fac.  Col .  Faculty  of  Advocates  Collection, 
Scotch  Court  of  Sessions  Cases. 

Fairf.  Fairfield’s  Reports,  Maine  Reports, 
vols.  10-12. 

Falc.  Falconer’s  Reports,  Scotch  Court  of 
Sessions. 

Falc.  &  Fitz.  Falconer  and  Fitzherbert  Elec¬ 
tion  Cases. 

Fam.  Cas.  Cr.  Ev.  Famous  Cases  of  Criminal 
Evidence,  by  Phillips. 

Far.  Farresly’s  Reports,  English  King’s 
Bench,  Modern  Reports,  vol.  7. 

Farr  Med.  Jur.  Farr’s  Elements  of  Medical 
Jurisprudence. 

Farm.  Pow.  Farwell  on  Powers. 

Faw.  L .  <£  T.  Fawcett’s  Landlord  and  Ten¬ 
ant. 


Fearne  on  Contingent  Re- 


Feame  Rem. 
mainders. 

Fed.  The  Federalist. 

Fed.  Rep.  The  Federal  Reporter,  St.  Paul, 
Minn.  ’ 

Fell  Guar.  Fell  on  Mercantile  Guarantees. 
ler.  Fixt.  Amos  and  F£rard  on  Fixtures. 
Ferg.  Fergusson’s  Reports,  Scotch  Consisto- 
nal  Court. 

Ferg.  M.  &  D.  Fergusson  on  Marriage  and 
Divorce. 

Ferg.  Proc.  Ferguson’s  Common  Law  Pro¬ 
cedure  Acts,  Ireland. 

Fern.  Dec.  Decretos  del  Fernando,  Mexico. 
Ferr.  Ilist.  Civ.  L.  Ferriere’s  History  of  the 
Civil  Law. 

Ferr.  Cont.  de  Paris.  Ferriere’s  Contume  de 
Paris. 

Ferr.  Mod.  Ferriere’6  Dictionaire  de  Droit  et  de 
Pratique. 

Fess.  Pat.  Fessenden  on  Patents. 

Ff.  Pandects  of  Justinian. 

Fi.fa.  Fieri  facias. 

Field  Com.  Law.  Field  on  the  Common  Law 
of  England. 

Feld  Corp.  Field  on  Corporations. 

Field  Ev.  Field’s  Law  of  Evidence,  India. 
Field  Int.  Code.  Field’s  International  Code 
Held  Pen.  L.  Field’s  Penal  Law. 

Fil.  Filiger’6  Writs. 

-Fin.  Finch’s  Reports,  English  Chancery. 

Fin.  Law.  Finch’s  Law. 

Fin.  Pr.  Finch’s  Precedents  in  Chancery. 

Fin.  Ren.  Finlay  on  Renewals. 

FvnX.  Dig.  Finlay’s  Digest  and  Cases,  Ire¬ 
land. 

Fird.  L.  C.  Finlason’s  Leading  Cases  on 
Pleading,  etc. 

Finl.  Mart.  L.  Finlason  on  Martial  Law. 

Lxnl.  Rep.  Finlason’s  Report  of  the  Gurney 
case. 

Ten.  Finlason  on  Land  Tenures. 

Fish.  Fisher’s  Patent  Cases. 

Tish.  Cop.  Fisher  on  Copyrights. 

Fish.  Mg.  Fisher’s  Digest,  English  Reports. 
J’is/l.  Mort.  Fisher  on  Mortgages. 

Fish.  Pat.  Cas.  Fishery  Patent  Cases,  U.  S 
Circuit  Courts. 

Fish.  Pat.  Rep.  Fisher’s  Patent  Reports,  TJ.  S 
Supreme  and  Circuit  Courts. 

Fish.  Pr.  Cas.  Fisher’s  Prize  Cases,  U.  8 
Courts,  Penna.  ’ 

Fitz.  Abr.  Fitzherbert’s  Abridgment. 

Fitz-G.  Fitz-Gibbon’s  Reports,  English 
Q.tz'  A-  Fitzherbert’s  Natura  Brevium. 
fl.  irieta,  Commentarins  Juris  Anglicani 
J'la.  Florida  Reports. 

IH^Rolfs  cl)urt?ana^aQ  “d  KeU)-‘ 

Justices  ^  Flanders’s  Lives  of  the  Chief 

Fiand.  Const.  Flanders  on  the  Constitution. 

F^re  *?*'  Flanders  on  Fire  Insurance. 

A  farad.  Mar.  L.  Flanders  on  Maritime  Law. 
jJa,n<?'  S,hip‘  Finders  on  Shipping. 

Hetch.  Triist.  Fletcher  on  Estates  of  Trustees. 
Flipp.  Flippin’s  Reports,  U.  8.  Circ.  Cts. 

P?oc-  Pr-  Floyer’s  Proctor’s  Practice. 
roelix  Dr.  Int.  Foelix’s  Droit  International 
Pnvd. 

Fogg.  Fogg’s  Reports,  New  Hampshire  Re¬ 
ports,  vols.  32^37. 

Fol.  Folio. 

Fol.  Foley’s  Poor  Laws  and  Decisions,  Eng¬ 
lish.  6 

Fol.  Diet.  Karnes  and  Woodhouslee’s  Dic¬ 
tionary,  Scotch  Court  of  Sessions  Cases. 

Foley  Poor  L.  Foley’s  Poor  Laws  and  Deci¬ 
sions,  English. 

Folk.  Folkard  on  Loans  and  Pledges, 
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Folwell’s  Laws  of  the  United 


Folw.  Laws . 

States. 

Fbnb.  Eq.  Fonblanque’s  Equity. 
Judsprud^/“r-  Fonblan(lue  on  Medical 

lisSm£lp{cyFOnblanqUe’6  NeW  Rep0rts’ En?- 

tionSuJdspiceF°0te  “  ^  Interna- 

For  pl°rrT’S  R?P°rts’  EnSlish  Exchequer. 
Lor.  Fla.  Brown  s  Formulce  Placitandi 

cedur^QueL  Q'  C°de  °f  Civil  Pr°- 

Forb.  ~ 

Sessions 


Freem.  {III.),  rreeman's  Rennrfc  t,  ^ 
Reports,  vols.  31-96.  P°rts,  Il]inoi8 

Freem.  (Jl/iss.).  Freem T-n^/a  ou 
ports,  Mississippi.  ^ncery 

Freem  Pr.  Freeman’s  Practice  Tiling 

Reports,  vol  F^nch', 

CoSrSf '  FrJ  ““  S^i&  ^rformanceof 

RM  Fulton’,  Reports,  Bengal. 

lord'S/ieiL.IS”!  °°  "“’•“of  W 


‘aure,  Quebec.  - tenants,  Ireland.  auu‘ 

Sot.  FOrbC5’S  DccWo“'  Court  of 

pZh  ?' W/'  Eorbes  on  Bills  of  Exchan-re  r  ReP°rts,  English  Exchequer 

Forb.  List.  Forbes’s  Institute  .J  Great  Britain.  4 


S'  Forbes  on  Bills  of  Exchange 

Scftland  ”  °rbes,s  Institutes  of  the  Law  of 

7?V,™  pForman’s  ReP°rts.  Illinois. 

-  “■  SKltrJ? «?=«««. 


O.  B.  Great  Britain.  ‘  " 

r  ir‘-nG?,orse  Greeue’s  Reports,  Iowa 

O  f  C  h  M*  Dudley’s  Reports 
v . Vu-  crown's  Formulae  Placltnn^i  I  *  ..General  Statutes. 

ises'TmJ.TaTbot8  ReP0rt8’  Engli8h  Chancerj'  Ex^het^r.  ^  &  Da™oa’s  Reports,  English 

Fnrr/xf  T?~ _ j.%  ~  ,pl  r 


Cases  temp.  Talbot, 
qufr^*  ForrCSt’s  Rcports>  English  Exche- 

ionsonCOTrtitutionalTaw?  8  CaSG8  and  °PIn' 

CreditorsfyWlP  *orsytli’s  Composition  with 

Jug"*  1TiS'  F°rsyth’8  History  of  Trial  by 

Fors  TfLlF^h  °°  Infants- 
Trial  by  Jury.  V  Jwy'  For8ytl - OI 

Fortes.  English  Courts. 

Anglia.  te*(lue  Taudibus  Legum 

Forum  ""  ~ 


Glyn  &  Jameson’s  Reports,  English 


O.  £  J. 

Courts. 

Ga.  Georgia  Reports. 

<?«&.  Or  Decisions,  Superior  Courts. 

Gaii  hn't  r  s  Criminal  Law. 

Gains  °^In,st^utionum  Commentarii  IV. 
a  'n  Gaius’s  Institutes. 

vols.  9-^11.  a  8  Reports,  Florida  Reports, 

Forsyth’s  History  of  I  FlSla’ Repots,  voL12 th  &  Mcek’S  Rep0rt£’ 

Gale  ^GaGaLIonPFrtS’  Enfflish  Exchequer.  • 
Gale  Ftnt  U  r.e  ,01?  Easements. 

Gale  l  ba^  G62Utn\CB  Illinois- 
—  *  -  n(>^  •  kale  and  Davison’s  English 

Gall  or  JGalli?alr?n?  W,hattey  0Q  Easements. 
U.  8. 1st  Circmt.  GalllS0D  8  Reports,  Circuit  Ct. 

Criminal^Case^s8"  Galliek’s  Reports  of  French 

tion  of/rench^^*  Gallick’s  Historical  Collec- 


TIwjT,  *  "*  I  vaie  Mat. 

Forum  L.  R  S  by  ^avid  Paul  Brown  v?al,e  *  Da 
and  Lon, ion.  '  °rUm  Law  Review,  Baltimore  8  $ench 

lis£-  Foster’s  Reports  and  Crown  Law,  Eng. 

a™.. 


V*  X'  1  CllCfl,  - - - 

Gall.  Int .  I  *  p  n 

Criminal  Cases  allaudet  on  International  Law, 
°ard-F-  Y.'RPnf  ... _ 


-images.  - - 

Uard.  Y  7? 

porter,  New  YcZt-  Gardenier’s  New  York  Re- 
GardeEv  C'..\ 

Garden.  Gardonn^,2^'^^ 
ports,  vols.  14^15  ure  8  Reports,  Missouri  Re- 

Gartfn.  p  rt'  *  ^ 

Case.  *  Report  of  the  Gardner  Peer- 

Gclz  p  p 

c°i<,rM»  Cr  gcm3'°^  0^  *»»  *** 

Master  and 
AdmlwItj 


%$Tca.  r«T '  ^  Go'S 

“«»•  /  wl"8L“d‘"sc„MonCol 

K'Ug  .  Bend,.  4  Repn^^ 

of  Pauteff' or  E»erpt,  or  Law,  lt|  T 
ft  °S,  FJf"'»OMIna„ce,  ' 

Coer,,  E  raneillon’,  jl^Hno,. 


Servant. 

Caj*«,  Scotland0*’  Adm‘  -  '“«sr's  A  , 

Frltn°S'  Ffrcdoric,au  Code  p  * 
eery,  (oji,’  rreeinan’8  Benort  ’  Srussia. 

i’rerm  n. rPeman- )  P°rts>  Englis,;  r. 

and  Parnti^ °fat.  &  Par.  jv  ^an- 

„ 1  artition.  *  reeinan  ^ 

Lrccm.  px  ^  11  011  CoteDqT. 

Freem.  Freenian  0n  Pv  Uan°y 

K  Frecn  £&•  F^eman  on  j?]C1Uti°ns. 

e  Bench.  \  R^ments. 

Eosl,>h 


%cn-  Term  GGperal  Sessions. 

Gn°-  RingG?or  eralTerm- 
ne°-  GeoL^R^-  SeeG. 

Geo.  Dec  c  RcP°rts. 

Oeo'lib-  Geo°rrf a  Decisions, 

gTPr  G<?orgeg’s°REibeL 

Gift.  Cn/t'  Ij-  Giai,n^n>Ti  es  to  Real  Estate. 
^ntrlicanu  Gibson’s  (,-0!LiFlcc^ron  Laws. 

.  (Gbit  J)  *.  . r  <d<X  Ecclcsiastici 

'  oSnL'  ‘  '  Glb,X'M  ®  WupHaaon,  ,.d 
Grtancep*'  Scotland. 

a“on  ^  Yrcmspori 
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Gift'.  Gifford's  Reports,  English  Chancery. 
G(ff.  it  H.  GitTard  and  Heimning's  Reports, 
English  Chancery. 

Gill),  Gilbert's  Reports,  English  Chancery. 
Glib.  Bank.  Gilbard  on  Banking. 

Gilb .  (  as.  Gilbert  s  Cases  in  Law  and  Equity, 
English  Chancery  and  Exchequer. 

Gilb .  Ch.  Gilbert's  Reports,  English  Chan¬ 
cery. 

Gilb.  Ch .  Pr.  Gilbert's  Chancery  Practice. 
Gilb.  C.  P .  Gilbert's  Common  Pleas. 

Gilb.  Pebt.  Gilbert's  Treatise  on  Debt. 

Gilb .  Dev .  Gilbert  on  Devices. 

Gilb.  Dist.  Gilbert  on  Distress. 

Gilb.  Fx.  Gilbert  on  Executions. 

Gilb.  Fxch.  Gilbert's  Exchequer. 

Gilb.  Fv.  Gilbert's  Evidence. 

Gilb.  For.  Horn.  Gilbert's  Forum  Romanum. 
Gilb.  K.  B.  Gilbert's  King's  Bench. 

Gilb.  Lex  Prcc.  Gilbert's  Lex  Pretoria. 

Gilb.  Bailto.  L.  Gilbert's  Railway  Law. 

Gilb.  j Rep.  Gilbert's  Reports,  English  Chan¬ 
cery. 

Gilb.  Bern.  Gilbert  on  Remainders. 

Gilb.  Bents.  Gilbert  on  Rents. 

Gilb.  Bcpl.  Gilbert  on  Replevin. 

Gilb.  Ten ,  Gilbert  on  Tenures. 

Gilb.  U .  Gilbert  on  Uses  and  Trusts. 

Gill.  Gill's  Reports.  Maryland. 

Gill  Pol.  Bep .  Gill's  Police  Court  Reports, 
Boston,  Mass. 

Gill  it  J.  Gill  &  Johnson's  Reports,  Mary¬ 
land. 

Gilm.  Gilmour's  Reports,  Scotch  Court  of 

Sessions. 

Gilm.  (111.).  Gilman's  Reports,  Illinois  Re¬ 
ports,  vols.  0-10. 

Gilm.  (  Fa.).  Gilmer's  Reports,  Virginia. 
Gilm.  it  Fal .  Gilmour  and  Falconer's  Re¬ 


ports,  Scotch  Court  of  Sessions. 

Gilp.  Gilpin's  Reports,  U.  S.  Dist.  Court, 
East.  Dist.  of  Pcnna. 

Gir .  W.  C.  Girard  Will  Case. 

Gl.  Glossa  ;  a  gloss  or  interpretation. 

Glanv.  Glanvillc  de  Lcgibus. 

Glanv.  IX  Ca.  Glanville's  Election  Cases. 
Glasc.  Glascock's  Reports,  Irish. 

Glass/.  Glasslord  on  Evidence. 

Glenn.  Glenn's  Reports,  Louisiana  Annual 
Reports,  vols.  10-18. 

Glen .  High.  L.  Glen's  Highway  Laws. 

Glov.  Corp.  or  Glov.  A fun.  Coip.  Glover  on 
Municipal  Corporations.  ,  _  . 

Glyn  it  Jam.  Glyn  and  Jameson  s  Bank¬ 
ruptcy  Cases,  English. 

Godb.  Godbolt's  Reports,  English  Kings 
Bench. 

Godd.  Fas.  Goddard  on  Easements. 

Godef.  Trust.  Godefroi's  Law  of  Trustees, 
r  Godef.  it  S.  Godefroi  and  Shortt  on  Law  of 
•  Railway  Companies. 

Godolph .  Abr.  Godolphin's  Abridgment  of 
Ecclesiastical  Law. 

Godolph.  Adm.  Jur.  Godolphin  on  Admiralty 

Jurisdiction.  ,  _  ,  ,  T 

Godolph.  Leg .  Godolphin's  Orphan  s  Legacy. 
Godolph.  Rep.  Can.  Godolphin’s  Repertorium 
Canonicum. 

Gods.  rat.  Godson  on  Patents. 

Goa.  Or.  Goguet’e  Origin  of  Laws. 

Goiraud.  Goiraud’s  French  Code  of  Com- 

1  "VVoMcs.  Godesborough’s  Reports,  English 

King's  Bench.  . 

Golds.  Fq.  Goldsmith's  Equity  Practice. 
Gond.  B.  L.  Gondsmit's  Roman  Law. 

Gord.  Dec.  Gordon  on  the  Law  of  Decedents 

in  Pennsylvania.  _ .  .  -  T  « 

Gord.  Dig .  Gordon's  Digest  of  the  Laws  of 

the  U.  S. 


Gord.  Tr.  Gordon's  Treason  Trials. 

Gosf.  Gosford's  Reports,  Scotch  Court  of 
Sessions. 

Goud.  B.  L.  Gondsmit's  Roman  Law. 

Gould.  PI.  Gould  on  Pleading. 

Gouldsb.  Gouldsborough's  Reports,  English 
King's  Bench. 

Gow  or  Gow  N.  P.  Gow's  Nisi  Prius  Cases, 
English. 

Gow  Part.  Gow  on  Partnership. 

Or.  Cas.  Grant's  Cases,  Pennsylvania. 

Gra.  Fixt.  Grady  on  Fixtures. 

Grah.  Jur.  Graham  on  Jurisdiction. 

Grab.  Pr.  Graham's  Practice. 

Grah ,  it  Wat.  AT.  T.  Graham  &  Waterman 
on  New  Trials. 

Grain  Hip .  Grain's  Ley  Hipoteearia,  of 

Spain. 

Grand  Cout.  Grand  Coutumicr  de  Normandie. 

Grang.  Granger's  Reports,  Ohio. 

Grant.  Grant’s  Chancery  Reports,  Ontario. 

Grant  Bank.  Grant  on  Banking. 

Grant  Cas.  or  Grant  (Pa.).  Grant's  Cases, 
Pennsylvania  Supreme  Court. 

Grant  Ch.  Pr.  Grant's  Chancery  Practice. 

Grant  Corp.  Grant  on  Corporations. 

Grant  U.  C.  Grant's  Upper  Canada  Chancery 
Reports. 

Gratt.  Grattan's  Reports,  Virginia. 

Gray.  Gray's  Reports,  Massachusetts  Re¬ 
ports,  vols.  67-82. 

Grayd .  F.  Graydon's  Forms. 

Greav.  B.  C.  or  Grcav.  Buss.  Greave's  Edi¬ 
tion  of  Russell  on  Crimes. 

Green  (B.  I.).  Green's  Reports,  Rhode  Is¬ 
land  Reports,  vol.  11. 

Green  B.  L.  Green's  Bankrupt  Law. 

Greenes  BHce's  U.  V.  Green's  Edition  of 
Brice's  Ultra  Vires. 

Green  C.  F.  C.  E.  Green's  Reports,  New  Jer¬ 
sey  Equity  Reports,  vols.  16-27. 

Green  Ch.  or  Green  Fq.  Green's  Chancery 
Reports,  New  Jersey  Equity  Reports,  vols.  2-4. 

Green  Cr.  L.  Bep.  Green's  Criminal  Law  Re¬ 
ports,  U.  S. 

Green  L.  or  Green  N.  J.  Green's  Law  Re¬ 
ports,  New  Jersey  Law  Reports,  vols.  18-15. 

Green  Sc.  Cr.  Cas.  Green's  Criminal  Cases, 
Scotland. 

Green.  <t  H.  Greenwood  &  Horwood's  Con¬ 
veyancing. 

Greene.  Greene's  Reports,  Iowa. 

Grcenh.  Sh.  Greenhow's  Shipping  Law  Manual. 

Grecnl.  Greenleafs  Reports,  Maine  Reports, 
vols.  1-9. 

Grecnl.  Cr.  Greenleafs  Cruise  on  Real  Prop¬ 
erty. 

Grcenl .  Fv.  Greenleaf  on  Evidence. 

Greenl.  Ov.  Cas.  Greenleafs  Over-ruled  Cases. 

Greento.  Courts.  Greenwood  on  Courts. 

Grccnw.  <t  M.  Greenwood  &  Martin's  Police 
Guide. 

Grein.  Dig.  Greiner's  Digest. 

Grein.  Pr.  Greiner's  Practice. 

Gresl.  Fq.  Fv.  Gresley's  Equity  Evidence. 

Grey  Deb.  Grey's  Debates  in  Parliament. 

Griff.  Cr.  Griffith  on  Arrangements  with 
Creditors. 

Gi'iff.  Ct.  Mar.  Griffith  on  Courts-Martial. 

Giiff.  Inst.  Griffith'6  Institutes  of  Equity. 

Griff.  L.  B.  Griffith's  Law.Rcgister,  Burling¬ 
ton,  N.  J. 

Giiff.  Pr.  Griffith's  Practice. 

Grimki .  Ex.  Grimkd  on  Executors  and  Ad¬ 
ministrators. 

Grtmki  Just.  Grimkd's  Justice, 

Grtmki  P.  L.  Grimk^’s  Public  Laws  of  South 
Carolina. 

Grisw.  Griswold's  Reports,  Ohio  Reports, 
vols.  14-19. 
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Gf'isw.  Und .  T .  i?.  Griswold’s  Fire  Under¬ 
writers’  Text  Book. 

Grot.y  Gro .  ZL  P.,  or  Gro.  /.  B.  Grotius 
de  Jure  Belli  et  Pads . 

6?ro$.  Pr.  de  la  Guer .  Grotius  Le  Pro#  Ja 
Guerre . 

Pr.  Gude’s  Practice  on  the  Crown 
Side  of  the  King’s  Bench. 

Guerti .  ify.  /wr.  Guernsey’s  Key  to  Equity 
Jurisprudence. 

Gundry .  G  undry  Manuscripts  in  Lincoln’s 
Inn  Library. 

Guthrie .  Guthrie’s  Sheriff  Court  Cases,  Scot¬ 
land. 

Gw?/  J/ed.  t/wr.  Guy  on  Medical  Jurispru¬ 
dence. 

Gwy  Riper .  Guy’s  Repertoire  de  la  Jurispru¬ 
dence. 

Gw.  Sh .  Gwynne  on  Sherilfs. 

Gwill.  Gwillen’s  Tithe  Cases,  English  Courts. 

H.  Hilary  Terra. 

H.  King  Ilenry ;  thus  1  II.  I.  signifies  the 
first  year  of  the  reign  of  King  Henry  I. 

h.  a.  Hoc  anno. 

IT.  Bl.  Henry  Blackstone’6  Reports,  English. 

IT.  C.  House  of  Commons. 

IT.  Ct.  It.  N.  W.  P.  High  Court  Reports, 
North  West  Province,  India. 

II.  H.  C.  L.  Hale’s  History  of  the  Common 
Law. 

IT  H.  P.  C .  Hale’s  History,  Pleas  of  the 
Crown. 

IT.  L.  House  of  Lords. 

U.  L.  C.  House  of  Lords  Cases.  (Clark’s.) 

IT  L.  F.  Hall’s  Legal  Forms. 

IT.  L.  Rep.  Clark  and  Finnelly’s  House  of 
Lords  Reports,  New  Series. 

U.  P.  C.  Hale’s  Pleas  of  the  Crown. 

IT.  T.  Hilary  Term. 

h.  t.  Hoc  titulum,  or  hoc  titulo. 

h.  v.  Hoc  verbum,  or  his  verbis. 

II.  &  B.  Hudson  and  Brooke’s  Reports,  Irish 
King’s  Bench. 

H.  &  C.  Hurlstone  and  Coltman’s  Reports, 
English  Exchequer. 

IT.  &  I).  Lalor’s  Supplement  to  Hill  and  De¬ 
mo’s  Reports,  New  York. 

IT.  &  Disb.  Pr.  Holmes  and  Disbrow’s  Prac¬ 
tice. 

H.  &  G.  Harris  and  Gill’s  Reports,  Maryland 

IT.  <fe  IT.  Horn  and  Hurlstone’s  Reports,  Eng¬ 
lish  Exchequer. 

II.  &  J.  Harris  <fc  Johnson’s  Reports,  Mary¬ 
land.  ’  J 

II.  &  J.  Forms.  Hayes  and  Jarman’s  Forms 
of  Wills. 

II.  &  J.  Ir.  Hayes  and  Jones’s  Reports,  Irish 
Exchequer. 

#.  cfc  M.  Hening  and  Mumford’s  Reports, 
v  lrgima.  ’ 

II.  &  M.  Ch.  Hemming  and  Miller’s  Chan¬ 
cery  Reports,  English. 

Mary lan d^^  liarris  antl  McHenry's  Reports, 

Hurlstone  and  Norman’s  Reports, 
English  Exchequer.  ’ 

if.  <fc  P.  Iiopwood  and  Pliilbrick’e  Election 
Cases. 

H.  ffc  It.  Ilarrison  and  Rutherford’s  RcDorts 
English  Common  Pleas.  "  ’ 

Clmn^ry*  ^nd  ^wel1’8  Reports,  English 

v  ^ri80n  and  Wollaston’s  Reports, 

English  King  6  Bench.  ^  ’ 

II.  &  W.  Hurlstone  and  Walmesley’s  Re- 
ports,  English  Exchequer. 

Cham-etv^'  HaU  aUd  Twe11’6  Rep0rt8’  EnSli^ 
^orP-  Habeas  Corpus. 

nab.  fa.  poss.  Habeas  facias  possessionem. 


Hab.  fa.  seis.  Habere  facias  seisinam 

Hadd.  Haddington’s  Reports,  Scotch  Conn 
of  Sessions.  ^ 

Uadi.  Hadley’s  Reports,  New  Hampshire  p* 
ports,  vols.  45-48.  1  C  ^ 

Uadi.  Int.  R.  L.  Hadley’s  Introduction  to 
the  Roman  Law.  w 

Hagan.  Hagan’s  Reports,  West  Virginia  Re¬ 
ports,  vols.  1-5. 

Uagg.  Adm.  Haggard’s  Admiralty  Reports 
English.  ’ 

Ilagg.  Con.  Haggard’s  Consistory  Reports 
English.  ’ 

Ilagg.  Fee.  Haggard’s  Ecclesiastical  Reports 
English.  ’ 

Hailes.  Hailes’s  Decisions,  Scotch  Court  of 
Sessions. 

Uailes  Ann.  Hailes’s  Annals  of  Scotland. 

I laic.  Cas.  Halcomb’s  Mining  Cases,  London 
1826.  ’  ’ 

I Tale.  Hale’s  Reports,  California  Reports, 
vols.  33-37.  * 

Hale  C.  L.  Hale’s  History  of  the  Common 
Law. 

Hale  Jur.  U.  L.  Hale’s  Jurisdiction  of  the 
House  of  Lords. 

Hale  P.  C.  Hale’s  Pleas  of  the  Crown. 

Uale  Prec .  Hale’s  Precedents  in  Criminal 
Cases. 

Ilale  Sum . 

Ilalk.  Big. 


Hale’s  Summary  of  Pleas. 

-  Halkerton’s  Digest  of  the  Law  of 
Scotland,  concerning  Marriages. 

Hall.  Hall’s  Reports,  New  York  City  Supe¬ 
rior  Court. 

Hall  Adm.  Hall’s  Admiralty  Practice. 

Hall  Am.  L.  J.  American  Law  Journal 
(Hall’s). 

Hall  Sea  Sh.  Hall  on  the  Sea  Shore. 

Hall  Jour.  Journal  of  Jurisprudence  (Hall’s). 

Hall  L.  J.  American  Law  Journal  (Hall’s). 

Hall.  Law  of  W.  Halleck’6  International  Law 
and  Law  of  War. 

Hall  Heut.  Hall  on  Neutrals. 

Hall  &  Tw.  Hall  and  Twell’s  Reports,  Eng¬ 
lish  Chancery. 

Hallam.  Hallam’s  Middle  Ages. 
nallam’s  Const.  Hist.  Hallam’s  Constitutional 
History  of  England. 

Ilallett.  Hallett’s  Reports,  Colorado  Reports, 
vols.  1-2. 

Ilallif  C.  L.  Hallifax’s  Civil  Law. 

Halst.  or  Ilalst.  L.  Halsted’s  Law  Reports, 
New  Jersey  Reports,  vols.  6-12. 

Ilalst.  Ch.  or  Halst.  Fq.  Halsted’s  Chancery 
Reports,  New  Jersey  Equity  Reports,  vol6.  5-8. 

Ilalst.  Ev.  Halsted’s  Digest  of  the  Law  of 
Evidence. 

Ham.  Hamilton’s  Reports,  Scotch  Court  of 
Sessions. 

Ham.  A.  0.  namerton,  Allen,  &  Otter’s 
Magistrate  Cases,  English  Courts. 

Hamm.  (  Ga .).  Hammond’s  Reports,  Georgia 
Reports,  vols.  36-44. 

Ilamm.  (Ohio).  Hammond’s  Reports,  Ohio 
Reports,  vols.  1-9. 

Hamm.  F.  Ins .  Hammond  on  Fire  Insurance. 
Hamm .  Iman .  Hammond  on  Insanity. 

Hamm.  H.  P .  Hammond’s  Nisi  Prius. 

Hamm.  1  art.  Hammond  on  Parties  to  Action. 

Hammond’s  Principles  of  Plead- 

ITamm.  Jt \  Hammond’s  and  Jackson’s  Re¬ 

ports,  Georgia  Reports,  vol.  45. 

Han.  Ilannay’s  Reports,  New  Brunswick. 
Han.  Fnt.  Hansard’s  Entries. 

Han.  Horse.  Hanover  on  the  Law  of  Horses. 
Jiancl.  Hand’s  Reports,  New  York  Court  of 
Appeals  Reports,  vols.  40-45. 

rrH  9?1'  Hand’s  Chancerv  Practice. 

Hand  Cr.  Pr.  Hand’s  Crown  Practice, 
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€i  ilaes  mad 
Hk*»i  *«  P&vxi^. 

Epij’f  5ltpcr*fe.  CtBrzsmxL,  Otoot 
niiarr  t  Lord  hiST<A  &  Noctt, 
Kiar’f  Ee^ck 

Abul  t  Ec^GTLfe,  New  Brunswick- 

i3*w. 

/hbul  Pari-  leak.  HiLs&ri'a  PariiixiaertarT 

Bamsoa.  Rknsr’s  am  Prxmxe  Acs*.  cie. 

Bar.  4'  Eirrs  ii'i  GUT*  Rep»>ris.  Miniu^L 
fitr.  4  /.  Bin*  *z*i  c  £epoiu7 

MirrliKi 

4  Me  H.  Eut¥  and  McHcirr's  Report, 

IRT-iifi 

5«r-  4  W.  Harriers  asdWoHif^rjc^  Bfporti, 

Er  r-iefc  K  ~  r  t  Resck. 

_  Abhe.  H*re*se*  Deaacos,  Scotch  Coert  of 

&e£apnCi£- 

Bard.  Hi^ires5  f  fts,  Eodki  Eie heqoer. 

Bari-  Scat.  L.  Ha^deuUe's  Ccretraction  tod 
Ef^r:  of  S'xci'jnr  Law. 

Bari.  'Ey.)  cr  BanSm-  Hardin's  Reports. 

Kestatkj. 

Hzrdr.  Ci*«s  temp.  Eudrkk^  Engibb 
lie  * 

Bare-  Ei2t*«  Report.  English  Ckaacor. 
J®fre  2>«.  or  Hart  Em.  Hire  oo  Dtcorerr  of 

ETioeoet. 

J&jt  4  W.  Eire  4:  Will’s  Aiseneis  Lead¬ 
ing  Cisa. 

Burg.  Bc^fte,  North  Carolina 

ErpirA  Tck  9S-75. 

Barg.  CL  B.  JL  Hargrave's  CoOectiOB,  Brit- 

ki  Mi^gsa. 

Berg.  Cm-  iMt.  Eunu^g  Nous  to  Coke  on 

Littleton. 

Berg.  C<XL  Hargrave's  Judicial  Arguments 

iLi  CoJieetkiB. 

Brag.  Ever.  Hirrit^g  JoriecoDsalt  Exer- 

dsa^oss. 

Barg.  Jmd-  Arg .  Haigrave’s  Judicial  Argu- 

Barg.  Bam  Tr.  Hargrave’*  Law  Tracts. 

Barg.  St.  Tr.  HirgriTe’s  State  Truk. 

Barg.  TJL  Hargrave  on  the  Tbeiloseoa  Act. 
Bari.  C.  B.  If.  Hirkkzi  Collection,  British 

XoseoL 

Barm.  H itoob>  Reports,  California  Reports. 

vols.  13-45. 

Harp.  Harper*®  Reports,  Sooth  Carolina. 
Harp.  Com*.  Car.  Harper*  Ccmipirsej  Cases, 
Mirrluii 

Harp.  Eq.  Harper*  Equity  Reports,  South 

Carolma. 

Harr.  Harrison's  Reports,  New  Jersey  Law 

Be^rts,  toIs.  1^-19. 

Barr.  (BeL).  Harrington’s  Reports,  Dela- 


Harris  and  Johnson's  Reports! 


!  Harr.  <4  J1 
Maryland. 

Barr .  4*  JfrTT.  Harris  and  McHenry's  Reports 
Maryland. 

Barr.  4:  R.  Harrison  and  Rutherford's  Re¬ 
ports^  English  Common  Pleas. 

Hmrr.  <t  &  Hure  »Dd  Simixil's  Reports, 
Mississippi  Repons.  vote.  49-^52. 

Harr.  4*  IT.  Harrison  and  Wallaston's  Re¬ 
ports.  English  King’s  Bench. 

Harris.'  Harris's  Reports,  Pennsylvania  State 
Reports,  vols-  13-24. 

I  Bart.  Hanley's  Reports,  Texas  Reports,  toIs. 


Big.  Hartley’s  Digest  of  Laws.  Texas. 
Bed.  Jar.  Haslamrs  Medical  Juris  pru- 

Hasting's  Reports,  Maine  Reports,  toIs. 


Barr .  (TmdL).  Harrison's  Reports,  Indiana 
Reports,  vote.  15-17  and  23-29. 

Barr.  (If leh-).  Harringxon,6  Chancery  Re¬ 
ports.  Michigan. 

Barr .  (.V-  /.).  Harrison’s  Reports,  New  Jer¬ 
sey  Law  Bepr/fts.  vote.  IMS. 

Barr.  (Pa.).  Harris's  Reports,  Pennsylvania 
State  Reports,  vote.  13-24. 

Barr.  CTL  Harrisona  Chancery  Reports, 
Michigan. 

Harr.  Ok  TV.  Harrison’*  Chancery  Practice. 

Hirr.  Cfc*.  Ta  R>  Harrison’*  Condensed 
Lmii-iana  Reports. 

Hirr.  Cr.  L.  H*nfe's  C rim f nil  Law. 

Harr.  big.  H tirfeoa’i  Digest  of  English 

Comrano  L*w  Reports. 

j/arr.  T*/.  Harris’s  Book  of  Entries. 

Harr.  Proc.  Harrison’s  Common  Law  Pm- 
crd'ire  Act. 

Harr.  &  G.  Harris  and  Gal's  Reports,  Mary- 


4-21. 

Hart. 

H<ui. 
denee. 

Hart. 

09-71X 

Has?.  Tr.  Sp.  Speeches  in  the  trial  of  Warren 
Hastings.  Ed.  by  Bond. 

Bats.  Pr.  Hat^elPs  Parliamentary  Precedents. 
Bar.  Ck.  Rep.  Havfland's  Chancery  Reports, 
Prince  Edward  Island. 

Ham.  Asm.  Or.  Rep.  Hawley’s  American  Cri¬ 
minal  Reports. 

Horn.  W.  Cas.  Have’*  Wfll  Case. 

Eawk.  Hawkin’ s  Reports,  Louisiana  Annual 
Reports,  vols.  19-24. 

Bark.  AJtrr.  or  Bowk.  Co.  Lilt.  Hawkins’s 
Coke  upon  Littleton. 

Bark.  P.  C.  Hawkins’s  Pleas  of  the  Crown. 
Bark.  W.  Hawkins  on  Construction  of  Wills. 
Barks.  Hawks’s  Reports,  North  Carolina  Re¬ 
ports,  vols.  £-11. 

Earley  Cr.  R.  Hawley’s  American  Criminal 
Reports. 

Bay.  Have’s  Reports,  Irish  Exchequer. 

Bay  Ace.  Cos.  Hay’s  Cases  of  Accident  or 
Negligence. 

I  Bay.  Com.  Hayes’s  Conveyancer. 

Bay  (Cede.).  Hay’s  Reports.  Calcutta. 

Bay.  Est.  or  Bay.  U.  B.  4  F.  Hayes  on  the 
Law  of  Uses,  Devises,  and  Trusts,  with  reference 
to  the  Creation  and  Conveyance  of  Estates. 

Hay.  Each.  Hayes’s  Reports.  Irish  Exchequer. 
Hay.  Lim.  Hayes  on  Limitations. 

Bay.  4  J.  or  Bayes  ft  Jones.  Haves  and 
Jones’s  Reports,  Irish  Exchequer. 

Bay  6c  If.  Hay  and  Marriott’s  Admiralty  De¬ 
cisions. 

Bay.  <£J.  WiUs.  Hayes  and  Jarman  on  Wills. 
Hayes.  Hayes's  Reports,  Irish  Exchequer. 
Hayes  Com.  Hayes  on  Conveyancing. 

Bays  B.  P.  Hays  cm  Real  Property.' 
Bayr.L.R.  Hayward’s  Law  Register,  Boston. 
Bayr.  (A>C.).  Haywood’s  Reports,  North 
Carolina. 

Bayr.  ( Term.).  Haywood’s  Reports,  Ten¬ 
nessee. 

Haz.  Pa.  Reg.  Hazard’s  Pennsylvania  Register. 
Haz.  U.  S.  Reg.  Hazard’s  United  States 
Register. 

Haz.  6c  Roeh.  M.  War.  Hazlitt  and  Roche  on 
Maritime  Warfare. 

Bead.  Head’s  Reports.  Tennessee. 

Heard  Civ.  PI.  Heard’s  Civil  Pleading. 

Heard  Cr.  L.  Heard’s  Criminal  Law,  Massa¬ 
chusetts. 

Beard  Cr .  PI.  Heard’s  Criminal  Pleading 
Heard  L.  6c  SI.  Heard  on  Libel  and  8lander. 
Heath.  Heath’s  Reports,  Maine  Reports,  vols. 
36-40. 

Heath  Max.  Heath’s  Maxims. 

Beek.  Cos.  Hecker’s  Leading  Cases  on  War¬ 
ranty. 

Hein .  Heineecins  Opera. 

Beisk.  Heiskell’s  Reports,  Tennessee. 

Helm.  Helm’s  Reports,  Nevada  Reports,  vols. 
3-9. 


abbreviation 
EnfS  Ch^e  ®emmlDg  and  Mill“’8  S**°r<*’ 

c»u3DJ.eTS!’8  Keports’ D-  s- m  Clr- 

KiUg  Aenry  5  thus  1  Hen.  L  signifies 
the  first  year  of  the  reign  of  King  Henry  if 

v/ea.  28.  Henry  Blackstone’s  Keports,  English 
Hen.  For.  Law.  Henry  on  Foreign  Law. 
irZ'  van,TC<\V  Henry’s.  Manumission  Cases, 
the  Peace"'  HeninS  8  Justice  of 

Virginia*?  ^  Henin^  and  Mum ford’s  Reports, 
V0S4.  Hepburn’sRePorts,  California  Reports, 
Her.  Herne’s  Pleader. 

Uses?"  0tmr'  U‘  Herne’s  Law  of  Charitable 
Her  Estop  Herman  on  Estoppel. 

JtL  HerS?an  on  Executions. 
Jurisprudenee!"  Her°n’s  History  of 

Plf2.'  Hetley’s  Sports,  English  Common 

Butiel"  ImP'  D'  Heyle’s  United  States  Import 

t?'-i  Heywood  on  Elections. 
fiigh.  Bail.  Highmore  on  Bail. 

vinSflndif'  High  C°Urt  Reports’  N-  W-  Pro- 

Hgh  Inj.  High  on  Injunction. 

Hioh  zL  Iieu:  uHigh  on  Legal  Remedies. 

„n-  Highmore  on  Lunacy 

J//fJ  ¥ortrrij.  Highmore  on  Mortmain. 
tSf *£*-*'&  on  Receivers. 

H}}-  T_  Hilary  Term. 

r  Hildryard  on  Insurance. 

Hill  (  V  Y\'  H-'my  pn  ^la'ane  Insurance. 
mu  is  r\}'  H  eReports,  New  York. 
mil  Reports,  South  Carolina, 

of  rS  Propel^' "ard  8  Atoid*““«  »f  the  Law 

TJxn  a-  -r  TT-n. 

Hilliard’s  American  Jurispru- 
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Hilliard’s  American  Law. 
Hilliard  on  Bankruptcy  and 

Hill’s  Chancery  Reports, 


Hitt.  N.  T. 
Hill.  R.  P. 
Hill.  Sales. 
Hill.  Tax. 
Hill.  Tort. 


Hill.  Am.  Jur. 
deuce. 

Hill.  Am.  Law. 

Hill.  B.  (£*  Lis. 

Insolvency. 

Hill  Ch.  or  Hill  Eq, 

South  Carolina. 

w-*/7  Fr-  Hill’s  Chancery  Practice 
m„  ^  on  Contracts. 

if.},  r*'  Hill  on  Fixtures. 

I/;/;'  1 Hu.!ard  on  Injunction. 

Hill.  Mort.  Hilliard  on  Mortgages. 

Hilliard  on  New  Trials. 

Hilliard  on  Real  Property. 
Hilliard  on  Sales. 

Ililliard  on  the  Law  of  Taxation 

mi  t - Tr/Hl  lard  °n  Torts. 

Trrn  TZ'  HiH  011  Trustees. 
rr  n'/T1-  Hilliard  on  Vendors. 

DeS fzgu; l5£;  to  H">  «* 

volfr’IS.db.  Hill7er’8  Reports,  California  Reports, 
York!  Hllt°”’8  R<!!>or,*•  Common  pie„,  K(nr 

if*?,  Fat‘  Hindemarch  on  Patents. 

Hind.  Pr.  Hind  s  Practice. 

Hirsh  Juries.  Hirsh  on  Juries 

K&.£oiis^o^xs(a"k'8)- 

Picas  and  Chancery.  g  6tl  c°mmon 

PI?  IIodge’8  RePorte,  English  Common 

ee^RepoTtefNew  YoriL^*  n°ffman’6  Chan- 


-®£-  Hr.  Hoffman’s  Chancery  Pract,Vo 
*TCC'  J'r  Hoflman’s  Ecclesiastical  Law 
fora'f  Hoffman's  Land  Cases, Cal'i. 

Comle“fw!7a-  HOffmaD’8 

Hoff.  Leg.  St.  Hoffman’s  Legal  Studies 

M“'  Ch'  Hoffm“’s  Master  in  Chan. 

Studies.  Ho8W8  Outlines  of  Legal 

NewtoS*  r"P ■  Hofrm!m’8  Enblic  Papem, 

Hoff.  Ref.  Hoffman  on  Referees. 

Hoq  St°gTr’B  HeP°rtSi’  ^  R°lls  Court. 
TriSl'  T  Hogan  8  Pennsylvania  State 

voifS:  HogUe’s  Reports,  Florida  Reports, 

me  InL'<t..  ?0lla?d’s  Institutes  of  Justinian, 
and  Creator.  Holcombe’a  Law  of  Debtor 
Hole.  Dig.  Holcombe’s  Digest. 
dencT'  E<1‘  JUr'  Holcombe’s  Equity  Jurispru- 

on/?omSarLawH°1COmbe,S  Leading  Cases 

lst^uitH°lme8’  Rep°rt8’  U-  S-  Circuit  C°urt, 
mi  ,l£lt,Sw  ' \Pprts,  English  King’s  Bench, 
of  S'Rofd  at  Sc°a.)8  Admiralty  Cascs'  <Rule 

Holt  En  ^7?°'  Hothouse's  Law  Dictionary.  . 
lish  q'  P'  HoIt  8  E(luity  Reports,  Eng- 

S  Idb-  Holt  on  the  Law  of  Libel. 

Courts/  ’  Holt’s  Nisi  Prius  Reports,  English 

frJt  naV,'  on  Navigation. 

Sef  6  °f  R'  Holt’s  Rule  of  the  Road  at 

frluP'  f  ?14  on  Shipping. 

HomeU  Clerk  rrHolthouse  s  Law  Dictionary, 
of  Sessions.  k  H°me  6  RePorts7  Scotch  Court 

Hbok  EX'n  rl°°/  on  Executors, 
ports,  vols.1^!/ 8  Reports»  Connecticut  Re- 

sions/e  Hope  s  Reports,  Scotch  Court  of  Ses- 
|  land.^  Fr-  Hope’s  Major  Practicks,  Scot¬ 
land  Mn ■  Hope’s  Minor  Practicks,  Scot- 

h£'  .Huphinson’s  Works, 
eisions,  PenMyHaniaHOPkinSOn  S  AdmiraIty  De- 

nZtch.  11°^™,  on  Average. 

York.  *  vlns  6  Chancery  Reports,  New 

ance.^  ar%  ^ns%  Hopkins  on  Marine  In6ur- 
R|r/v*"S"r“  Coltraan’8  English 

“fevK’C™'"'*  ^ 

English  Exchequer.0  a°d  Hurlstone’s  Reports, 

Horne  Mu-.'  5®™®  °“  Diplomacy. 

Sorr.  &  t.  CasTn%t  ^.irror  of  Justices. 

Cases  of  Self  Defence  °rn^an  anci  Thompson^ 

Saxo^^-g'and  Ancie^tT’  n°nard’s  Anglo- 
Honard  Diet  the  Prenclk 

Cmtonis  of  Normandy  ^  8  D!ctfonary  of  the 
Blouck  on  Rlyera. 

Constitution.  °n‘  Hou?h  on  the  American 
Hough  on  Court  Martial. 
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Housrnan’s  Precedents  In  Convey- 
House  of  Lords,  House  of  Lords 


J!(au.  Pr 
anting. 

Hoiine  of  L. 

Case*. 

lit  A/At.  Houston’s  Reports.  Delaware. 

1  fount.  Cr.  Can.  Houston’s  Criminal  Cases, 
Delaware. 

I  fount.  St.  in  Tr.  Houston  on  Stoppage  in 
Transitu. 

I  1(A).  Fr.  Hovenden  on  Frauds. 

1  fov.  Sup.  Ven.  Hovenden’s  Supplement  to 
Vesey,  Junior’s,  Report*. 

Jfow.  Howard’s  Reports,  U.  S.  Supreme 
Court. 

ll(A/).  (Mini i.).  Howard’s  Reports,  Mississippi 
Reports.  vols.  2-8. 

How.  Arrp.  (fan.  or  Haa.  (N.  7.).  Howard’s 
Imports,  >.  Y.  Court  of  Antals. 
lb  a/).  Pat.  Howson  on  Patents. 

How.  PL.  Howard’s  Pleading. 

JfiAA.  Pop.  Can.  Howard’s  Popery  Cases,  Ire¬ 
land. 

How.  Pr.  R.  Howard’s  Practice  Reports,  New 
York. 

Jfow.  St.  Tr.  Howell’s  State  Trials. 

If  (A/).  U.  S.  Howard’s  Reports,  U.  S.  Supreme 
Court. 

JfiAnc  Pr.  Howe’s  Practice,  Massachusetts 
Jfub.  Ev.  Huhbtck  on  Evidence. 

Hub.  Sue.  Ilubback  on  Succession. 

Jfubb.  Hubbard’s  Reports,  Maine  Reports, 
vols.  45-51.  .  ^ 

Hud.  fo  II.  Hudson  and  Brooke’s  Reports, 
Irish  King’s  Bench. 

Hugh.  Hughes’s  Reports,  U.  S.  Circuit  Court, 
4th  Circuit. 

Hugh.  ( Ky.).  Hughes’s  Reports,  Kentucky. 
Ifugfcn  Ahr.  Hughs’*  Abridgment. 

Hugh.  Con.  Hughes’s  Precedents  in  Convey¬ 
ancing.  „  ,  . 

Hugh .  Knt.  Hughes’s  Book  of  Entries. 

Hugh.  Inn.  Hughes  on  insurance. 

Hugh.  Willn.  Hughes  on  Wills. 

Hugh.  Writn.  Hughes  on  Writs. 

Hull.  Contn.  Hullock  on  the  Law  of  Costs. 
Hull.  Conv.  If  tdton  on  Conviction. 

Hume.  Hume’s  Decisions,  Scotch  Court  of 

Sessions.  ^  TT  ,  n _ 

Hume  Com.  or  Hume  Cr.  L.  Hume’s  Com- 
mentarlcs  on  Criminal  Law  of  Scotland. 

Humph.  Humphrey’s  Reports,  I  cnnessce. 
Humph.  It.  P.  Humphrey  on  Real  J  ropert y. 
Hun!  Hun’s  Reports,  New  York  Supreme  Ct. 

Reports,  vols.  8-81 . 

Hunt  or  Hunt  Ann.  Can.  Hunts  Collection 
of  Annuity  Cases. 

Hunt  Pound.  Hunt’s  Law  of  Boundaries  and 
Fences. 

Hunt  Eq.  Hunt'#  Suit  In  Faulty. 

Hunt  Fr.  Conv.  Hunt  on  Fraudulent  Con- 

VI'K  H'fJ.  d;  T.  Huntcron  landlord  and  Tenant, 
Hunt  Mer.  Mag.  1 1  unt’a  Merchant*’  M agazlne, 

^Uimt^itom.  L.  Hunter  on  Boman  Law. 

«S*»!V  ll.'M'.  BulUn  Equity. 

limit  Tr.  Huntingdon'*  Trial. 
l/uniir  L.  <f  T.  Hunter  on  Landlord  and 

'r,  rr,nZ'.‘Sn . ;iw; 


Re- 


llurUt.  «f‘  C.  Hurl  atone 
portH,  EtigllHh  Kxel.e«iuon  ,  Oordon.,  U(, 

"'n,'r V.*  r.  Ilurl.tnno  --  ” - ’ 

ports,  English  Exchequer. 


and  Norman’s  Re 


Hurlnt.  W.  Hurlstone  and  Walmsley’s 
Reports,  English  Exchequer. 

HuaIj.  Mar.  Worn.  Husband  on  Married 
Women. 

Hunt.  L.  T.  Huston  on  Land  Titles  in  Penn¬ 
sylvania. 

Hut.  Hutton’s  Reports,  English  Common 
Pleas. 

Hutch.  Car.  Hutchinson  on  Carriers. 

Jfux.  Judg.  Huxley’s  Judgments. 

Hyde.  Hyde’s  Reports,  India. 

I.  The  Institutes  of  Justinian. 

I.  A.  Irish  Act. 

I.  0.  L.  R.  Irish  Common  Law  Reports. 

/.  C.  R.  Irish  Chancery  Reports. 

I.  E.  It.  Irish  Equity  Reports. 

I.J.  C.  Irvine’s  Justiciary  Cases,  Scotch  Jus¬ 
ticiary  Court. 

I.  Jur.  Irish  Jurist,  Dublin. 

J.  Jur.  N.  S.  Irish  Jurist,  New  Series,  Dublih. 

I.  L .  T.  Irish  Law  Times,  Dublin. 

I.  O.  U.  I  owe  you. 

I.  P.  Institutes  of  Polity. 

/.  R.  C.  L.  Irish  Reports,  Common  Law 
Series. 

I.  It.  Eg.  Irish  Reports,  Equity  8erics. 

I.  R.  It.  Internal  Revenue  Record,  New 
York. 

Ib.  or  Id.  IMdem  or  Idemy  the  same. 

Ida.  Idaho  Reports. 

II  Conn,  del  Alar.  II  Consolato  del  Mare. 
See  Consolato  del  Mare,  in  the  body  of  this 
work. 

III.  Illinois  Reports. 

Imp.  C.  P.  Impey’s  Practice,  Common  Pleas. 

Imp.  K.  II.  Impey’s  Practice,  King’s  Bench. 

Imp.  PI.  Impey’s  Pleader’s  Guide. 

Imp.  Pr.  C.  P.  Impey’s  Practice  in  Common 
Picas. 

Imp.  Pr.  K.  II.  Impey’s  Practice  in  King’s 
Bench. 

Imp.  Sh.  Impey’s  Office  of  Sheriff. 

In  Dorn.  IWoc.  In  the  House  of  Lords. 

Inf.  In  line.  At  the  end  of  the. title,  law, 
or  paragraph  quoted. 

In  pr.  In  prlncipio.  At  the  beginning  of  a 
law,  before  the  first  paragraph. 

In  nnm.  In  sumnia.  In  the  summary. 

Ind.  Indiana  Reports. 

Ind.  App.  Law  Reports,  Indian  Appeals. 

Ind.  Jur.  India  Jurist,  Calcutta. 

Ind.  L.  Reg.  Indiana  Legal  Register,  Lafay¬ 
ette. 

Ind.  Super .  Indiana  Superior  Court  Reports 
(Wilson’s). 

Indcr.  Corn.  L.  Indermaur’s  Principles  of 
the  Common  Law. 

Indcr.  L.  C.  <  <nn.  L.  Indcrrnaur’fl  Leading 
Common  Law  Cases. 

Indcr.  L.  C.  Eg.  Indermaur’s  Leading  Equity 
Cases. 

lnf.  Infra.  Beneath  or  below. 

lug.  Comp.  Ingram  on  Comjxjnsation. 

lug.  Dig.  Ingersoll’s  Digest  of  the  Laws  of 
the  U.  H. 

lng.  Hah.  Corp.  Ingersoll  on  Habeas  Corpus. 

lug.  Roc.  Ingcrsoll’s  Roeeus. 

Ivgr.  Innolv.  Ingraham  on  Insolvency. 

InJ.  Injunction. 

Inn.  Insurance.  Insolvency. 

Inn.  I.  J.  Insurance  Law  Journal,  New  York 

and  St.  Louis.  __  v  , 

Inn.  Mon.  Insurance  Monitor,  New  York. 

Inn.  Rep.  Insurance  Reporter,  Philadelphia. 

hint.  Institutes  ;  when  preceded  by  a  number 
denoting  a  volume  (thus  1  Inst.),  the  reference 
is  to  Coke’S  Institutes;  when  followed  by  several 
numbers  (thus  Inst.  4,  2,  1)  the  reference  is  to 
the  Institute*  of  Justinian. 

Jnnt.  Cler .  Instructor  Clerical!*. 
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Inst.  Jur.  Angl.  Institutlones  Juris  Anglicani, 
by  Doctor  Cowell. 

Int.  Rev .  Rec.  Internal  Revenue  Record,  New 
York. 

Iowa.  Iowa  Reports. 

Ir.  Irish.  Ireland. 

Ir.  C.  L.  or  Ir.  L.  N.  S.  Irish  Common  Law 
Reports. 

Ir.  Ch .  or  Ir.  Ch.tf.S.  Irish  Chancery  Reports. 
Ir.  Cir .  Irish  Circuit  Reports. 

Ir.  Eccl .  Irish  Ecclesiastical  Reports,  by  Mil- 
ward. 

Ir.  Eq .  Irish  Equity  Reports. 

Ir.  Jur.  Irish  Jurist,  Dublin. 

Ir.  L .  Irish  Law  Reports. 

Ir.  L.  T.  Irish  Law  Times,  Dublin. 

Ir .  L.  T.  Rep.  Irish  Law  Times  Reports. 

Ir.  Lato  (ft  Ch.  Irish  Law  and  Equity  Reports, 
New  Series. 

Eq.  Irish  Law  and  Equity  Reports, 

Old  Series. 

Ir.  Laxo  Rec.  Irish  Law  Recorder. 

Ir.  Laxo  Rep.  N .  S.  Irish  Common  Law  Re¬ 
ports. 

Series  ^  ^  ^eP0I^8>  Common  Law 

•5/  p*  E%  Irlfh  Reports,  Equity  Series. 

toAftf1  APP’  Iri8h  ReP°rts>  a- 

uSl&S.*  Irish  R'port’’  Re»istry> 

Jr-  ,Iri?  SUte  Trials  (Ri, leeway’s). 

Lapp,a„fschis)Te™  ReP°m  <**#**< 

p:  North  Ciro,ta‘- 

CaroHoa77'  IredeU’s  Equity  Reports,  North 
«U^c££“’8  JU6t,'"u7  C““’  ^h  Justi- 

5:iurtJVOr)'’8NOteBOnErskl'‘e’8l“«ttute,. 

J.  Institutes  of  Justinian. 

J.  V.  Juris  Consultus. 

T  Z' ?'  T,Ju?tice  of  the  Common  Pleas 
r  If'  ?e  Juetitia  et  Jure.  ‘ 

J.  (slo.  Juncta  Glossa. 

JJ.  Justices. 

tude£  Mar'  J*  J-  Mareha11’8  Reports,  Ken- 

j  of  the  King’s  Bench 

Bench.  J.  Kelyug  s  Reports,  English  King’s 

J.  P.  Justice  of  the  Peace. 

||£  isassjtey-*. 

E»|l  chS«r““  ani 

Iri.hiClS‘„cV,"M  “4  Reports’ 

lish  Chancery?*106  W*>k»'s  Report.,^ 

Ursa  year  of  thenMgn  ofKjnl  j^i: ’■  ^gnifiesthe 

Int.  Jacob’s  Introduction 
Civil,  and  Canon  Law.  0  ^°nunon 

lac .  Diet,  or  Jac.  L  D  i  ’ 

«onary  ‘  "*  Jac°h’8  Law  DiC- 

Jac.  lish.  Biff.  Jacob’s  Fisher’.  t\. 

Jac.  L.  G.  Jacob’s  Law  fir,.  8  Di£est. 

Jac  Lex  Mer.  Jacob’s  iSa?®”* 

*■ or  ,he 

yol."W'k*0n’‘  K‘l»rt».  Georgt,  „  ’  * 

harness  Report.,  Nova  Scotia. 


orts. 


James  Bk.  L.  James’s  Bankrunt  T  » 

James  C.  M.  James  on  Courts 

James  Const.  Con.  James  on  Const*!* 
Conventions.  constitution 

etiS*"  K  *  ,ameS’8  6ui,Je  *°  Fri™%ik« 
palT'  '7  *  Jame8’“  W  ’ '“tat  Stock  ft,. 

L„tr,&.Jamcs’8  0pto,oD8’ 

8cf™s  SeL  Cas‘  Ames’s  Select  Cases,  Nova 

Jan.  Angl.  Jani  Anglorum. 

Jar.  CJi.  Pr .  Jarman’s  Chancery  Practicp 

cedents^*'  Bythewood  aud  Jarman’s  Pre. 

Jar.  Row.  Dev.  Powell  on  Devices,  with  Note 
by  Jarman.  7  ^ 

Jar.  Wills.  Jarman  on  Wills. 

Jard.  Tr.  Jardine’s  Criminal  Trials. 

Jarm.  Ch.  Pr.  Jarman’s  Chancery  Practice 
Jarm.  Pow.  Dev.  Powell  on  Devices,  with 
Notes  by  Jarman. 

Jarm.  Wills.  Jarman  on  Wills. 

Jarm.  &  By.  Conv.  Jarman  and  Bythewood’s 
Conveyancing. 

Jctus.  J  urisconsultus. 

Jebh  Cr.  Cas.  or  Jebb  Ir.  Cr.  Cas.  Jebb’s  Irish 
Crown  Cases. 

Jebb  c k  B .  Jebb  and  Bourkc’6  Reports,  Irish 
Queen’s  Bench. 

Jebb  &  S.  Jebb  and  Symes’s  Reports,  Irish 
Queen’s  Bench. 

Jeff-  Jefferson’s  Reports,  Virginia. 

Jrff.  Man.  Jefferson’s  Parliamentary  Manual. 
Jenk.  Jenkin’8  Reports,  English  Exchequer, 
vol  ^H--18  enn^80n,s  Reports,  Michigan  Reports, 

Jer.  Car.  Jeremy  on  Carriers. 

Jcr.  Eq.  Jur.  Jeremy’s  Equity  Jurisdiction. 
Jcrv-  Cor.  Jervis  on  Coroners. 
yck.Est.  Jickling  on  Equitable  Estates. 
o.  Juris.  Journal  of  Jurisprudence. 

T  .  ^ a  Jones  and  La  Touche’s  Reports, 

insh  Chancery. 

Court”*'  J ohn80n  ’8  Reports,  New  York  Supreme 
ete^°^WS  Bills.  Johnson  on  Bills  of  Exchange; 
preme”c0urt  Johnson’s  Cases,  New  York  Su- 

Yorif^5’  Johnson’s  Chancery  Reports,  Neff 

eery .^n4*  Jenson’s  Reports,  English  Chan- 

Mfryiand^  or  John«-  Johnson’s 

Johnl  f^  V^rery  Decisions. 

son’s  Chance rv^R  Y'^  °r  Johns-  Ch-  Cas-  JobD* 
JoAa8  ?y1?ryrReP°rt8’  Ne'v  York.  f 

Spain.  ’  '  L‘  hP-  Johnson’s  Civil  Law  °f 

John& .  Cf  TV  T 

Court  of  Errors ,  Jollnson’s  Reports,  N. 

Law.  ^cc^'  I'axo.  Johnson’s  Ecclesiastical 
Johns.  Tr 

Johns.  JJ.  s  yt6°n,s  Impeachment  Trial. 
Cirrc«it,  Chafe’s  n^"?011’8  Reports,  U.  8.  4th 
Johns.  V  Oh  ^eeis,ons. 

Chancellor  \VoorV  A  Johnson’s  Cases  in  Vice* 
^  Johns.  <fc  n  j  Court. 

StChance«-yhn8°n  and  Demining’s  Reports, 

of  SpaTn.'  Inst-  Johnston’s  Institutes  of  the  Laff 
i  J°hnst.  7  T 

hin.1  •  ^  Johnston’s  Reports,  New  Zea- 
yj  1  Jon.  T y  r  ’ 

,  ‘2^",iton„1''"'‘p"iR;r.ort,,  English  KW’> 
^  “»1  C„°i  Roports,  English  Kine’* 
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Jon.  (4k*.).  Jones’s  Reports,  Alabama  Re¬ 
ports,  N.  S.,  vols.  43-49,  and  52-57,  and  61. 

Jon..  {Mo.).  Jones’s  Reports,  Missouri  Re¬ 
ports,  vols.  22-30. 

JW.  (AT.  C.).  Jones’s  Law  Reports,  North 
Carolina. 


&)  ET  Jones’s  Equity  Reports, 
North  Carolina. 

Jon.  {Pa.).  Jones’s  Reports,  Pennsylvania 
State  Reports,  vols.  11-12. 

Jon.  {  U.  C.).  Jones’s  Reports,  Upper  Canada. 

Jon.  B.  <£  W.  Jones,  Barclay,  and  Whittelsey’s 
Reports,  Missouri  Reports,  vol.  31. 

Jon.  Bailm.  Jones’6  Law  of  Bailments. 

Jon.  Eq.  Jones’s  Equity  Reports,  North  Caro¬ 
lina. 

Jon.  Exch.  Jones’s  Reports,  Irish  Exchequer. 

Jon.  Inst.  Jones’s  Institutes  of  Hindoo  Law. 

Jon.  Intr.  Jones’s  Introduction  to  Legal  Sci¬ 
ence. 


Jon.  Ir .  Exch.  Jones’s  Reports,  Irish  Ex¬ 
chequer. 

Jon.  L.  0.  T.  Jones  on  Land  Office  Titles. 

Jon.  Lib.  Jones’s  Law  of  Libels. 

Jon.  Mort.  Jones  on  Mortgages. 

Jon.  Railw .  Sec.  Jones  on  Railway  Securities. 

Jon.  Salv.  Jones  on  Salvage. 

Jon.  T.  Thos.  Jones’s  Reports,  English  King’s 
Bench  and  Common  Pleas.  Sometimes  cited  as 
2  Jones. 

Jon.  W.  Wm.  Jones’s  Reports,  English  King’s 
Bench  and  Common  Pleas.  Sometimes  cited  as 
1  Jones. 

Jon.  <&  C.  Jones  and  Cary’s  Reports,  Irish 
Exchequer. 

Jon.  d*  La  T.  Jones  and  La  Touche’s  Reports, 
Irish  Chancery. 

Jon.  tfc  S.  Jones  and  Spencer’s  Reports,  New 
York  City  Superior  Court  Reports,  vols.  33-46. 

Jones.  See  Jon. 

Jord.  P.  J.  Jordan’s  Parliamentary  Journal. 

Jour .  Jur.  Journal  of  J urisprudence  (Hall’s) , 
Philadelphia. 

Jour.  Jur.  {Sc.).  Journal  of  Jurisprudence 
and  Scottish  Law  Magazine,  Edinburgh. 

Jour.  Law.  Journal  of  Law,  Philadelphia. 

Joy  Chal.  Joy  on  Challenge  to  Jurors. 

Jour.  Trib.  Com.  Journal  des  Tribunaux  de 
Commerce,  Paris. 

Joy  Ev.  Acc.  Joy  on  the  Evidence  of  Accom¬ 
plices. 

Joy  Tj>g.  Ed.  .  Joy  on  Legal  Education. 

Joyce  In).  Joyce  on  Injunction. 

Joynes  Lim.  Joynes  on  Limitation. 

Jud.  Judgments.  Judicial.  Judicature. 

Jud.  Book  of  Judgments,  English  Courts. 

Jud.  Chr.  Judicial  Chronicle. 

Jud.  Com.  of  P.  C.  Judicial  Committee  of  the 
Privy  Council. 

Jud.  Repos.  Judicial  Repository. 

9  Jur.  The  Jurist  Reports  in  all  the  Courts, 


London.  „  ^  ,  _  .  . 

Jur.  N.  S.  The  Jurist,  New  Series,  Reports  in 

all  the  Courts,  London. 

Jur.  Fed.  Jura  Ecclcsiastica. 

Jur.  Mar.  Molloy’s  De  Jure  Maritime. 

Jur.  N.  Y.  The  Jurist  or  Law  and  Equity 

Reporter,  New  York. 

Jur.  Ros.  Roscoe’s  Jurist,  London. 

Jur.  Sc.  Scottish  Jurist,  Court  of  Sessions, 

SC/«r  “soc.  R  Juridical  Society  Papers,  Lon- 


r,.„  o *  Juridical  Styles,  Scotland. 

Jur.  Wash.  D.  C.  The  Jurist,  Washington, 

D  C 

Jurist >.  The  Jurisprudent,  Boston. 
jZ  Tav.  Rhod.  Jus  Navale  Rhodiorum. 

Just.  Inst.  J  ustinian  s  Institutes. 

Just.  Itin.  Justice  Itinerant  ot  ol  Assize. 

Vol.  I. — 4 


Just.  P .  The  Justice  of  the  Peace,  London. 

Just.  S.  L.  Justice’s  Sea  Law. 

Just.  T.  Justice  of  Trailbaston. 

K.  B.  King’s  Bench. 

K.  C.  King’s  Council. 

K.  C.  R.  Reports  tempore  King,  English 
Chancery. 

K.  &  Q.  R.  C.  Keane  and  Grant’s  Registra¬ 
tion  Appeal  Cases. 

K.  &  J.  Kay  and  Johnson’s  Reports,  English 
Chancery. 

K.  &  0.  Knapp  and  Ombler’s  Election  Cases, 
English. 

Kam.  or  Kam.  Dec.  Karnes’s  Decisions,  Scotch 
Court  of  Sessions. 

Kam.  Eluc .  Karnes’s  Elucidations  of  the  Law 
of  Scotland. 

Kam.  Eq.  Karnes’s  Principles  of  Equity. 

Kam.  Ess.  Karnes’s  Essays. 

Kam.  Hist.  L.  Tr.  or  Kam.  L.  T.  Karnes’s 
Historical  Law  Tracts. 

Kam.  Rem.  Dec .  Karnes’s  Remarkable  Deci¬ 
sions,  Scotch  Court  of  Sessions. 

Kam.  Set.  Dec.  Karnes’s  Select  Decisions, 
Scotch  Court  of  Sessions. 

Kam.  Tr.  Karnes’s  Historical  Law  Tracts. 

Kan.  or  Kans.  Kansas  Reports. 

Kat.  Pr.  Law.  Katchenovsky’s  Prize  Law. 

Kay.  Kay’s  Reports,  English  Chancery 

Kay  Sh.  Kay  on  Shipping. 

Kay  <fc  J.  Kay  and  Johnson’s  Reports,  Eng¬ 
lish  Chancery. 

Keane  db  O.  R.  C.  Keane  and  Grant’s  Regis¬ 
tration  Appeal  Cases. 

Keat.  Earn.  Sett.  Keating  on  Family  Settle¬ 
ments. 

Keb.  or  Keble.  Keble’s  Reports,  English  King’s 
Bench. 

Keb.  J.  Keble’s  Justice  of  the  Peace. 

Keb.  Stat.  Keble’s  Statutes,  of  England. 

Keen.  Keen’s  Reports,  English  Rolls  Court. 

Kelt,  or  Keilw.  Keilway’s  Reports,  English 
King’s  Bench. 

Eel.  An.  Kelly  on  Life  Annuities. 

Kel.  Oa.  Kelly’s  Reports,  Georgia  Reports, 
vols.  1-3. 

Kel.  J.  or  1  Kel.  J.  Kelyng’s  Reports,  Eng¬ 
lish  Crown  Cases. 

Kel.  W.  or  2  Kel.  W.  Kelynge’s  Reports,  Eng¬ 
lish  Chancery  and  King’s  Bench. 

Kel.  U.  Kelly  on  Usury. 

Kel.  &  C.  Kelly  and  Cobb’s  Reports,  Georgia 
Reports,  vols.  4-5. 

Kelh.  Norm.  L.  D.  Kelham’s  Norman  French 
Law  Dictionary. 

Kelly.  Kelly’s  Reports,  Georgia  Reports,  vols. 
1—3. 

Kelly  C.  Kelly  and  Cobb’s  Reports,  Georgia 
Reports,  vols.  4-5. 

Ken.  Jur.  Kennedy  on  Juries. 

Kenn .  Oloss.  Kennett’s  Glossary. 

Kenn.  Imp.  Kennett  on  Impropriations. 

Kent  or  Kent  Com.  Kent’s  Commentaries  on 
American  Law. 

Keny.  Kenyon’s  Notes,  English  King’s  Bench. 

Kern .  Kernan’s  Reports,  New  York  Ct.  of 
Appeals,  vols.  11-14. 

Kerr.  Kerr’6  Reports,  Indiana  Reports,  vols. 
18-22. 

Kerr  {N.  B.).  Kerr’s  Reports,  New  Bruns¬ 
wick. 

Kerr  Act .  Kerr  on  Actions  at  Law. 

Kerr  Anc.  L.  Kerr  on  Ancient  Lights. 

Kerr  Disc.  Kerr  on  Discovery. 

Kerr  Extra.  Kerr  on  Inter-state  Extradition. 

Kerr  Fr.  Kerr  on  Fraud  and  Mistake. 

Kerr  In).  Kerr  on  Injunction. 

Kerr  Rec.  Kerr  on  Receivers. 

Keyes.  Keyes’s  Reports,  New  York  Ct.  of 
Appeals.  Sometimes  cited  as  vols.  39-41  N.  Y. 
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Legal  Examiner  and 
Legal  Examiner  and 


fag.  Exam,  cfc  L.  C. 

Law  Chronicle,  London. 

Leg,  Exam,  &  Med,  J, 

Medical  Jurist,  London. 

Leg,  Exam,  W.  R.  Legal  Examiner,  Weekly 
Reporter,  London. 

Leg,  Exch .  Legal  Exchange,  Des  Moines, 
Iowa. 

Leg.  G.  Legal  Guide,  London. 

Leg,  Qaz,  Legal  Gazette,  Philadelphia. 

Leg,  Gaz,  Rep,  Legal  Gazette  Reports,  Penn 
eylvania  Courts. 

I^eg.  Inq.  Legal  Inquirer,  London, 

Leg,  Int .  Legal  Intelligencer,  Philadelphia. 
Leg,  News,  Legal  News,  Montreal. 
t\  Leg,  Obs,  Legal  Observer,  Loudon. 

Leg.  Oler.  The  Laws  of  Oleron. 

I^eg.  Op.  Legal  Opinions,  Harrisburgh,  Penna 
Leg.  Out.  Legge  on  Outlawry. 

Leg.  Rem.  Legal  Remembrancer,  Calcutta 
High  Court. 

Leg.  Rep.  Legal  Reporter,  Nashville,  Tenn. 
Leg.  Rep.  (Jr.).  Legal  Reporter,  Irish  Courts. 
Leg.  Rev.  Legal  Review,  London. 

Leg.  Rhod.  Laws  of  Rhodes. 

Leg.  T.  Cas.  Legal  Tender  Cases. 

Leg.  UU.  The  Last  Law. 

Leg.  \\  isb.  Laws  of  Wisbury. 

Leg.  T.  B.  Legal  Year  Book,  London. 

Leg.  <£  Ins.  Rept.  Legal  and  Insurance  Re¬ 
porter,  Philadelphia. 

Legge  Outl.  Legge  on  Outlawry. 

Legul.  The  Leguleian,  London. 

Leigh.  Leigh’s  Reports,  Virginia. 

L.eigh  X.  P.  Leigh’s  Nisi  Priu6  Law. 

Leigh  &  C.  Leigh  and  Cave’s  Crown  Cases, 
English  Courts. 

Leigh  da  D.  Conv.  Leigh  and  Dalzell  on  Con¬ 
version  of  Property. 

nteJontoiS®'  Leith'8  Real  Pr°perty  Stat- 

Le  Mar .  Le  Marchant’s 

Case. 

Leo.  or  Leon.  Leonard’s 
King’s  Bench. 

Lester.  Lester’s  Reports, 
vols.  31-33. 

lister  L  L.  Lester  on  the  Land  Law. 

Lester  Stepp,  or  Lester  drB.  Lester  &  Butler’s 
Supplement  to  33d  Georgia  Reports. 

Linz’s  Reports,  English  King’s  Bench, 
/.m.  Levi  s  Commercial  Law. 

lZ  LeVrif*  ^eport8’  Nevada  Reports,  vol.  1. 

tZ  rPn  LeTW,n-°?  Apportionment.  ’ 

Courts.  '  Lewins  Crown  Cases,  English 

U  °r’  Law‘  Lewjs’8  Criminal  Law  of  the 

on^Public  LandLaw. L'  Lew,s’8  LeadinS  Cases 

Philadelphia.  LeW‘8  °n  Land  Titles  in 

Lew.  Perp  Lewis  on  the  Law  of  Peroetnitw 

Lew.lr.  Lewin  on  Trusts.  ’ 

Lex  Oust.  Lex  Custumaria. 
v  ex  Man .  Lex  Maneriorurn. 

by  °r  lex  M,r- Mercatorla, 

Com  of  W«,d8> 

j®'  Liber,  Book. 

Books).  *"  Liber  (Part  5  of  the  Year 

/!*  Feu,  CRi  iiook  of  Entries. 

PeudvruZ  at  eJdtf  Corpu^uJu  cZut^™ 


Gardner  Peerage 
Reports,  English 
Georgia  Reports, 


Liber  Intrationum  ;  Old  Book  of 


Lib.  Intr. 

Entries. 

Lib.  L.  cfc  Eq.  Library  of  Law  and  Equity 

Lib.  Niger.  Liber  Niger,  or  the  Black  Book 

Lib.  PI.  Liber  Placitandi,  Book  of  Pleading 

7>i5.  Reg.  Register  Books. 

Lib.  Rub.  Liber  Ruber,  the  Red  Book. 

IAb.  Ten .  Liber  Tenementum. 

Lieb.  Civ.  Lib.  Lieber  on  Civil  Libertv  and 
Self-Government. 

Life  ifc  Acc.  Ins.  R.  Life  and  Accident  Insur¬ 
ance  Reports  (Biglow’s). 

Lig.  Dig .  Ligon’s  Digest. 

Lit.  Lilly’s  Reports  or  Entries,  English  Court 
of  Assize. 

Lit.  Abr.  Lilly’s  Abridgment. 

Lit.  Conv.  Lilly’s  Conveyancer. 

Lit.  Reg.  Lilly’s  Practical  Register. 

Lind.  Jur.  Lindlojr’s  Jurisprudence. 

Lind.  Part.  Lindley  on  Partnership. 

Lit.  Littleton’s  Reports,  English  Common 
Pleas  and  Exchequer. 

Lit.  8.  Littleton,  section. 

Lit.  Ten.  Littleton’s  Tenures. 

Litt.  (Ey. ).  Littell’s  Reports,  Kentucky. 

Litt.  Set.  Cas.  Littell’s  Select  Cases,  Kentucky. 

Liv .  Livre,  Book. 

Liv.  Cas.  Livingston’s  Cases  in  Error,  New 
York. 

Liv.  Jud.  Op.  Livingston’s  Judicial  Opinions, 
New  York. 

Liv.  L.  Mag.  Livingston’s  Law  Magazine, 
New  York. 

Liv.  L.  Reg .  Livingston’s  Law  Register,  New 
York. 

Liverm.  Ag.  Livermore  on  Principal  and 
Agent. 

Liverm.  Diss.  Livermore’s  Dissertation  on  the 
Contrariety  of  Laws. 

LI.  Leges,  Laws. 

Llo.  Ch.  St.  Lloyd ’6  Chitty’s  Statutes. 

Llo.  Comp.  Lloyd’s  Law  of  Compensation. 
Llo.  T.  M.  Lloyd  on  Trademarks. 

Llo.  dc  G.  t.  P.  Lloyd  and  Goold’s  Reports, 
tempore  Plunkett,  Irish  Chancery. 

Llo.  dc  G.  t.  S.  Lloyd  and  Goold’s  Reports, 
tempore  Snyder,  Irish  Chancery. 

Llo.  d:  W.,  Lloyd  <fc  W.,  or  Llo.  dc  W.  Mer. 
Cas.  Lloyd  and  Welsby’s  Mercantile  Cases, 
English  King’s  Bench. 

Loc.  cit.  Loco  citato,  in  the  place  cited. 

Loc.  Ct.  Gaz.  Local  Courts  and  Municipal 
Gazette,  Toronto,  Ont. 

xt  ^ oc ^ ev%  Lockwood’s  Reversed  Cases, 

-New  York. 

Lofft-  Lofft’s  Reports,  English  King’s  Bench. 
i j  i. Logan’s  Compendium  of  Eng¬ 
lish,  Scotch,  and  Ancient  Roman  Law. 

nattn'  Lois  des  Batimens. 

Ne  w  York  Rep'  Lonias’8  Citi’  Hall  Reporter, 

ReiTpri^V  Lomax’8  Digest  of  the  Law  of 
Real  Property  in  the  U.  S. 

t°™'j  tf"  Domax  on  Executors. 

Courts!  JUT'  Londwn  Jurist,  Reports  in  all  the 

JjUr\,N-  S\  London  Jurist,  New  Series. 
Lona  Ch  Li  'xr  ^on<Ion  Law  Magazine. 

Lonn  S  TYear  Book’  Part  10- 

Loiiaf  l  %  LT°np:  °n  Sales- 

Ports, fri.h  Excheq°mffrfield  Tow'n8end’8 

L°onhnT»  LoTrin,er’8  Institutes. 

Low  J  iour,nal  of  House  of  Lords. 

-  TClVil,C<xle  of  Louisiana, 

i  «  ,,,LoIelase  on  Wills. 

Lowell  s  Decisions,  U.  S.  Dist.  of  Mas- 


L^ove, 

Low. 

sachusetts. 

Low.  Can.  Jur. 
treal. 


Lower  Canada  Jurist,  Mon- 
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/✓^r  C«,  //,  /, 
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/ms*,  I'vri.  /V.  UaiM1* 

/*»,  ifef.  Lea/n 

Moral, 
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i*T*Ky  C.vJct  K^/ru,  »ot*.  14-15. 

ifeflrf.  JfeCldlai’i  E^oru,  EapM>  Er- 

f*>.  XUlpr.  M^CUOftad's  CHU  Mai- 

JfeOrf.  JEar,  Cafefe.  XeCVilaa'*  EzendoPc 

Ooftte. 

JfeOW.  Pro.  /V.  M'Ofttt’n  PiriAtt  Frwtiee. 
MtfJsJ.  k  Y.  JfcfVflaad  urj  Tooao’Pi  E^- 
F*u,  Ea^M  E lefe^wr, 

XLeCtk.  M«Ox*’*  Export*,  OfaJo  fttot«  E^> 
porta,  r«L  L 

XUGord,  MftCorJ’a  Law  E*j/vrU,  ftomh 
CftroHoa, 

MrJ’-vrd  Ck.  MeCori’a  CLur/rr  BetorU. 
ft'aftij  Carottna. 

ifefVri.  Jfef/rkk'*  K^ata,  Kortft  Cuv 
tto*  Vsy/CA,  to I,  ft5, 

ifrfV,  JUtAX.  M#-/.  riry't  Aiurkao  Law  of 

ifeCftfl'  7/fcf.  McCalioogfc'a  Co*a*Krr^Al 
DfctkMij, 

Xtulff/H.  but.  K<  Dooall't  iMUtotes  of  tba 
Law  of  ftooclsai, 

Xb.  Jh/H.  J*u,  M'liaiVt'i  ioatfee, 

Utbl/Am,.  MfXtUAu’k  E^poru,  l//afafaoa  Cotut 
'/f  Apt/aU. 

Av.Kinn.,  Jm*.  M'  KinrK-y'*  ioatlea. 

Me K inn,  I'M!,  Ar.  MrKJoa oa'a  PMoaopfaj 
of  Erlifaawf, 

'/r  MeJsstn,  Ef-port*,  U,  ft, 

C(r  o!t  C/ort,  7tfc  f  Ir^wlt, 

Ar/^r.  »'«i,  M^Jaran  or,  WOU. 

MeM'u  A,  A,  M'MaUrr’i  Kafliufti  Jaw, 
Saw  f'aft, 

^  M'.  SfuU.  M/  Mull»b'»  Law  Export*,  ftotidi 

Jf^Aftiz.  f'A.  'w  M*M*U.  Fa.  Mr  MuJlan'» 
(‘Xwxrj  Uf^rru,  ftooU.  Caroiiwa, 

MeJStuih.  M'Xmfftt aa'i  EWmu  of 

Hlb4/',  Jaw. 

MeXTtU,  Fn.  W '  Xml Jr  on  ZriOnr*. 

HrnttmAj’*  Hry/tU,  ft>w  Zaalsad. 
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Macc.  Cas.  Maccola’s  Breach  of  Promise 
Cases. 

Macclcs.  Macclesfield’s  Reports  (10  Modern) . 
Cot  Macfarlane’s  Reports,  Scotch  Jury 

Macf.  Pr.  Macfarlane’s  Practice  of  the  Court 
oi  Sessions. 

Mack.  C.  L .  Mackeldey  on  Civil  Law. 

Mack,  Cr.  L .  Mackenzie  on  the  Criminal  Law 
of  Scotland. 

Mack.  Inst.  Mackenzie’s  Institutes  of  the 
Law  of  Scotland. 

Mack.  Obs.  Mackenzie’s  Observations  on  Acts 
ot  Parliament. 

Mack.  Pom.  L.  Mackenzie’s  Studies  in  Roman 
JLaw. 

Courts'  I)eC'  Maclaurin’8  Decisions,  Scotch 

Macl.  Sh.  Maclachlan  on  Merchant  Shipping. 
Appeals ”  Maclean  and  Robinson’s  Scotch 

Maori.  Macnaghten’s(W.H.)  Reports,  India. 
Macn.  C  M.  Macnaghten  on  Courts  Martial. 
Macn.  F.  F.  Macnaghten ’s  Reports,  India. 
Macn.  Null.  Macnamara  on  Nullities  and  Ir¬ 
regularities  in  the  Practice  of  the  Law 

ports^Engiish  “d 

vZTth  ^'vMa^nally’8  Rules  of  Evidence. 
Macomb.  G.  M  Macomb  on  Courts  Martial. 
Macph.  Macpherson’s  Cases,  Court  of  Ses¬ 
sions  Cases,  3d  Series. 

Macph.  Inf.  Macpherson  on  Infancy. 

Macq.  Deb.  Maccuiecn’fi 


Pee, 

H°““  °f  Lord* 

WH T'Tq'  H'  &  W'  Macqueeu  on  Husband  and 

Divorce.  **  &  Macqueen  on  Marriage  and 

iw  *£a\  Macrory’8  Patent  Cases. 

Cases  '  Macrae  and  Hertslet’s  Insolvency 

Mad.  Exch. 
quer. 

Mad.  Form, 

Mad.  H.  Ct.  Pep. 
ports. 

JvT'  Madras  Jurist,  India, 
vols.  '  ^ erSm  Madison’s  (James)  Papers,  3 


Madox’6  History  of  the  Exche- 

Madox’s  Formulare  Anglicarum 
Iten-  Madras  High  Court  Re 


Man.  El.  Cas.  Manning’s  Election  Cases 
Man.  Exch.  Pr.  Manning’s  Exchequer  prac 

and  s““-* 
Man.  Lim.  Mausel  on  Limitations. 

Man.  <fc  O.  Manning  and  Granger’s  Renon* 
English  Common  Pleas.  "  p  rts> 

Man  &R.  Manning  and  Ryland’s  Reports 
English  King’s  Bench.  p  rCx> 

Man.  &  R.  Mag.  Cas.  Manning  and  Rvland’. 
Magistrate  Cases,  English  King’s  Bench.  3  U 
Maul.  Fines.  Manley  on  Fines. 

Mann,  or  Mann.  {Mich.).  Manning’s  Reports 
Michigan  Reports,  vol.  1.  port  ’ 

Mann  Com.  Manning’s  Commentaries  on  the 
Law  of  Nations. 

(BtaESdS).  M“UmlSSl0“  C«“>Ne»fee, 

Manw.  Manwood’s  Forrest  Laws. 

Mar.  Maritime. 

fZ'  Mill’s  Reports,  English  King’s  Bench. 
CaseT  ^ V  ^arch  6  Translation  of  Brook’s  New 

Mar.  L.  Cas.  or  Mar.  L.  Rep.  Maritime  Law 
Cases  (Crockford’s),  English] 

,rJ/aT-  L.  Cas.  N.  S.  or  Mar.  L.  Rep.  N.  S. 
English10  LaW  Reports’  New  Series  (Aspinall’s)l 
Mar.  Rec.  B.  Martin’s  Recital  Book, 
don  r  MitcheU>s  Maritime  Register,  Lon- 

AdJS!'^,N;wVoJk‘''lne  Court  Reporter  (Mc- 

Mark.  El.  Markley’s  Elements  of  Law. 
miralty!  Marriott’s  Reports,  English  Ad- 

P,^-  Marshall’s  Reports,  English  Common 

A  E'  A'  K-  M,r8h*,1’‘ 

Ifovlh  Cnlc~  ^a,;shall’s  Reports,  Calcutta. 
shaYps  U  Bi;okenbrough’s  Reports,  Mar- 

r '  C  Zmt  Court  Decisions. 

Marxh  *r*T  HarSrla11  0n  Insurance, 
tucky.  ^  ^  Marshall’s  Reports,  Ken- 

(chief  ju*u*e)  c°- 
•laultep oX!'  La  >'  Martln’e  Condensed  Loul- 


™  °  siana  Reports.  °  duui> 

)»d:*.‘S.lld£SIaStlK.0afn^;  rflrs^-Martl°’e  Eeports’  GeorK“  ** 

Madras  Select  Decrees.  I  Reports,  Martm8  RePorts>  Indiana 

Madd.  Ch.  Pr?C  Vaddock’s  Cha^*1  Chancery .  siana* °r  ^arL  ^ ^ '  Martin’s  Reports,  Loui- 
Madd.tQ.  Maddockan^  Practice.  Mart.  N.  S  m.  sr. _ _  r  _ _  _ 


En^cta^a(dvdon  T  FA 

tle&fe(S^^,Edi^  by  Bit- 

Mar yfand ^Reports, JYX'l-2MagrUder’8  RePorts, 

Maine.  Maine  Reports.  ' 

Vainl  rT  krr.  Mm"  •  °n  Ancient  Law  I  ”  r,erCK  and  Salvage. .  *  "■  iuarviu  uu 

nine,  ”  •  C“»-  «■  Village  C„mBu.  Report.,  V.  S.  Crcni.  Court, 

iri  Malyne’s  Lex  Mercatoria  1  «-  - 

frie,  h  Alcc-  Male’s  Law  of  Election. 

S  *  flt;r  Mallory’s  Modern  EnSes 
;K;.  Maltby  on  Courts  Martial. 

Van  \tT'  i Malthus  on  Population.  I 

Revision.  M  'g  8  RcP°rts»  English  Court  of 

Man.  Dem.  Mansel  on  Demurrers.  Matson’s  Renorr.  n 

I  vols.  23-24.  Keports,  Connecticut  Reports, 


lina.  ’  ’  Martin  s  Reports,  North  Caro- 

Mart.  Martin’s  Law  of  Nations. 

Tennessee.  '  AIartin  and  Yeager’s  Reports, 

Maw.  lin  jgrt on  General  Average. 

Marv.  Salv  or  1^arv*n’6 Legal  Bibliography. 

Wreck  and  Salvage^*™  Wr‘  d  &  Marvi“ 

st  Circuit. 

7Ma^achnsetts  Reports. 

|  Boston.  ’  Massachusetts  Law  Reporter, 

Math.  lEv. ^ Mathews  oC'pLe  Droit  Commereial. 

.  Math.  L.  «Ma1 the^f son  Presumptive  Evidence. 
Tenant.  *  Mathews  on  Landlord  and 
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Matth.  (IF.  Fa.).  Matthews’s  Reports,  West 
Virginia  Reports,  vol.  6. 

Matth .  Com .  Matthews’s  Guide  to  Commis¬ 
sions  in  Chancery. 

Matth .  Z)i<7.  Matthews’s  Digest. 

Matth .  jE-r.  Matthews  on  Executors. 

J/aw.  <£  Pol .  /S/i.  Maude  and  Pollock’s  Law 
of  Shipping. 

J/aw.  cfc  Maule  and  Selwyn’s  Reports, 
English  King’s  Bench. 

Maug.  Lit .  Pr.  Maughan  on  Literary  Property. 
Max .  Maxims. 

Maxw.  Maxwell  on  Marine  Laws. 

Maxw.  Int .  Maxwell  on  the  Interpretation 
of  Statutes. 

J/a?/  Const.  Mist .  May’s  Constitutional  His¬ 
tory  of  England. 

J/ay  Crim.  L.  May’s  Criminal  Law. 

May  Fr.  Conv.  May  on  Fraudulent  Convey¬ 
ances. 

May  ITist.  May’s  Constitutional  History  of 
England. 

May  Ins .  May  on  Insurance. 

May.  Merg.  Mayhew  on  Merger. 

May  P.  L .  May’s  Parliamentary  Law. 

Maymo  Inst.  Maymo’s  Pomani  et  Jlispani 
Juris  Institutiones. 

Mayn.  Maynard’s  Reports,  1st  Year  Book. 
Mayne  Dam.  Mayne  on  Damages. 

Mayo  Just.  Mayo’s  J ustice. 

Mayo  &  Moul.  Mayo  and  Moulton’s  Pension 
Laws. 

Mel.  Maryland  Reports. 

Md.  Ch.  Maryland  Chancery  Decisions,  by 
Johnson. 

Md.  L.  Rec.  Maryland  Law  Record,  Baltimore. 
Md.  L.  Rep.  Maryland  Law  Reporter,  Balti 
more. 

Me.  Maine  Reports. 

Med.  Jur.  Medical  Jurisprudence. 

Medd.  Meddaugh’s  Reports,  Michigan  Re¬ 
ports,  vol.  13.  m  _ 

Mees.  &  Weis.  Meeson  and  Welsby’s  Reports, 

English  Exchequer. 

Megg .  A.  Meggison  on  Assets  in  Equity. 
Meigs.  Meigs’s  Reports,  Tennessee. 

Mem.  L.  J.  Memphis  Law  J ournal ,  Tennesse 
Mence  L.  Mence  on  the  Law  of  Libel. 

Mcnz.  Menzie’s  Reports,  Cape  of  Good  Hope. 
Mer.  or  Meriv.  Merivale’s  Reports,  English 

Chancery.  ,  ^ 

Merch.  Diet.  Merchant’s  Dictionary. 

Merl.  Quest.  Merlin,  Questions  de  Droit.  # 
Merl.  Repert.  Merlin’s  Repertoire  de  Juris - 

^  JArn  A«.  Mcrrifield’s  Law  of  Attorneys. 
Merr.  Costs.  Merrificld’s  Law  of  Costs. 

Mete,  or  Mete.  (Mass.).  Metcalf’s  Reports, 
Massachusetts  Reports,  vols.  • 

Mete.  (My.).  Metcalfe’s  Reports,  Kentucky. 
Mete.  Contr.  Metcalf  on  Contracts. 

Mctli.  Ch.  Cas.  Report  of  the  Methodist 
Church  Property  Case. 

Mich.  M.  P-  Michigan  Nisi  Prius  Cases 
Bev.  St.  Michigan  Revised  Statutes 
^^ddS  NM  Prius. 

MU  Mifler  on  Equitable  Mortgages 

X?-  tesssffirss*.  ■- 

C ”«»“(£«•)•  Miller’s  Reports,  Loulslsns  Re- 
Miller’s  Reports,  Maryland  Ro 

ports,  vols.  3-18. 


Mill.  Civ.  L.  Miller’s  Civil  Law. 

Mill  Coiist.  Mill’s  Constitutional  Reports, 
South  Carolina. 

Mill.  Dec.  U.  S.  Miller’s  Decisions,  U.  S.  Su-  . 
preme  Court  Reports,  Condensed  (Continuation 
of  Curties). 

Mill.  Dec.  or  Mill.  Op.  Miller’s  Decisions,  U. 
S.  Circuit  Court  (Wool worth’s  Reports). 

Mill.  El.  Miller’s  Elements  of  the  Law  of 
Insurances. 

Mill.  Eq.  M.  Miller  on  Equitable  Mortgages. 
Mill.  Ins.  Miller’s  Elements  of  the  Law  of 
Insurances. 

Mill.  Part.  Miller  or  Partition. 

Mill.  <fc  C.  Dills.  Miller  and  Collier  on  Bills  of 
Sale. 

Mills  Em.  D.  Mills  on  Eminent  Domain. 

Milw.  or  Milw.  Eccl.  Milwood’s  Reports,  Irish 
Ecclesiastical. 

Min.  Minor’s  Reports,  Alabama. 

Min.  Dig.  Minot’s  Digest. 

Min.  Ev.  Minutes  of  Evidence. 

Minn.  Minnesota  Reports. 

Minor.  Minor’s  Reports,  Alabama. 

Mir.  Jus.  Horne’s  Mirror  of  Justices. 

Mir.  Pari.  Mirror  of  Parliament,  London. 
Mir.  Pat.  Off.  Mirror  of  the  Patent  Office, 
Washington,  D.  C. 

Mirch.  D.  S.  Mirchall’s  Doctor  and  Student. 
Miss.  Mississippi  Reports. 

Mitch.  M.  R.  Mitchell’s  Maritime  Register, 
London. 

Mitf.  PI.  Mitford  on  Chancery  Pleading. 

Mitf.  db  Ty.  Eq.  PI.  Mitford  and,Tyler,s 
Practice  and  Pleading  in  Equity. 

Mo.  J.  B.  Moore’s  Reports,  English  Common 
Pleas. 

Mo.  Missouri  Reports. 

Mo.  App.  Missouri  Appeal  Reports. 

Mo.  Par.  Missouri  Bar,  Jefferson  City. 

Mo.  Jur.  Monthly  Jurist,  Bloomington,  Ill. 
Mo.  Law  Mag.  Monthly  Law  Magazine,  Lon¬ 
don. 

Mo.  Law  Rep.  Monthly  Law  Reporter,  Boston. 
Mo.  Leg.  Exam.  Monthly  Legal  Examiner, 

New  York.  . 

Mo.  W.  J.  Monthly  Western  Jurist,  Bloom¬ 
ington,  Ill. 

Mod.  Modem  Reports,  English  Courts. 

Mod.  Cas.  Modern  Cases  (6  Modern  Reports). 
Mod.  Cas.  L.  &  Eq.  Modern  Cases  in  Law 
and  Equity  (8  and  9  Modern  Reports). 

Mod.  Ent.  Modern  Entries. 

Mod.  Int.  Modus  Intrandi. 

Mol.  Molloy’s  Reports,  Irish  Chancery. 

Mol.  de  J.  M.  Molloy  de  Jure  Maritimo. 

Moly.  Molyneaux’s  Reports,  English  Courts, 
temp.  Car.  I. 

Mon.  or  Mon.  T.  B.  T.  B.  Monroe’s  Reports, 
Kentucky.  _  , 

Mon.  B.  Ben.  Monroe’s  Reports,  Kentucky. 
Mon.  Ty.  Montana  Territory  Reports. 

Mont,  or  Mont.  B.  C.  Montagu’s  Reports, 
English  Bankruptcy. 

Mont.  B.  L.  Montagu  on  the  Bankrupt  Laws. 
Mont.  Cas.  Montrion’s  Cases  in  Hindoo  Law. 
Mont.  Comp.  Montagu  on  the  Law  of  Compo- 

6ltJ/on<.  D.  &  De  0.  Montagu,  Deacon,  and  De 
Gex’s  Reports,  English  Bankruptcy. 

Mont.  Dig.  or  Mont.  Eq.  PL  Montagu  s  Di¬ 
gest  of  Pleadings  in  Equity. 

Mont.  Inst. 


gs  in  equity.  „  T  ■ 

Montrion’s  Institutes  of  Juris- 


^ ' r 't 'foil  °Se t-OfT.  Montagu  on  Set-Off. 

Mont,  it  A.  Montagu" and  Ayrton’s  Reports, 

J?!?"1 fitagu  and  Bligh’s  Reports, 
English  Bankruptcy. 
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Mont*  if  C*  Montagu  and  Chitiy's  Reports, 
English  Bankruptcy.  " 

M<mi*  *  Me  A*  Montagu  and  McArthur's  Re¬ 
ports,  English  Bankruptcy. 

AfoH^rs^.  Montesquieu's  Spirit  of  Laws. 

Moo*  Francis  Moore’s  Reports,  English. 
When  a  volume  is  given, it  refers  to  J,  B.  Moore’s 
Reports,  English  Common  Pleas. 

Moo*  A*  Moore's  Reports,  English  (1st  B<v 
sanquet  and  Puller's  Reports,  alter  page  470). 

Moo*  C,  Gw.  Moody's  Crown  Cases,  English 
Courts. 

Moo*  C*  P*  J.  B.  Moore’s  Reports,  English 
Common  Pleas. 

Moo*  I*  App .  Moore's  Reports,  English  Privy 
Council.  Indian  Appeals. 

Moo*  J*  B*  J.  B.  Moore's  Reports,  English 
Common  Pleas. 

Moo .  P*  C*  Cos*  Moore's  Priw  Council  Cases, 
English, 

^  Moo*P*  C*  Cos*  X.  S*  Moore’s  Privy  Council 
Cases,  New  Series,  English. 

-Voo.  Tr*  Moore's  Divorce  Trials. 

Moo*&  M*  Moody  and  Mackin's  Nisi  Prius 
Cases,  English  Courts. 

iba  <£  P.  Moore  and  Payne's  Reports,  Eng- 
lish  Common  Pleas.  * 

cS En*UhcS£“d  Eo,>toK'“'8  K“  p*"“ 

Scott’e  E'p°~'  e"s- 

»£z  ^Ltie*00"'*  *'>*”*•  Ark““* 

Moore  <t  W .  Moore  and  Walker’s  Return 
Texas  Reports,  vols.  ±2-24.  port*> 

-  Mor-  V*1-  Morison’s  Dietionarv 

of  Decisions,  Scotch  Court  of  Sessions.  ° 

ports!"*  **  Morley’6  DiSest  of  *»*  Indian  Re- 

forehead’s  Practice. 

ScJS^d?*  MOre’6  Kotes  OQ  St^’s  Institutes, 

andOrfaS*  ^  *  °‘  Morsan’6  ^cery  Acts 
Morg.  Torijf .  Morsran  on  the  U  S  T»ri#r 

^orr-  Morris’s  Reports,  Iowa. 

:w:  (cSo?-  MoS>sfe2’fe^. 

Reports,  vol.  5.  sports,  California 

Reports,  vo&*4k-i|IOrTis  s  R*‘P°rt8>  Mississipjn 


«PP»-  *  fctau>  c«es,  Missis- 

Morse  on  Arbitration  and 

S: 

Vend0re  "*  ^ 

VVa*  -'toislev  s  Ror^ortc  r> 

fife  &sgg*SS»-~*- 

*»»,«„,  !  ’  u*  >*- 
-K*"1-  Municipal 

tW,  M,  ’  Scot«*  Jury 

'■  Murr»T  on  Usury. 


My!  ct  C.  Mylue 
lish  Chancery. 

Myl*  if*  K*  Mylne 
lish  Chancery. 


fcpoits,^ 

and  Keen’s  Reports, 

Myriek.  Myriok’s  Probate  Court  iw 

Francisco,  Cal.  ^Torts,^ 

A.  Novelise.  The  Novels  or  New  ra¬ 
tions.  tw  '-oushnj. 

A.  .4.  Non  allocatur. 

A'.  B.  Nulla  bona. 

A}  B.  New  Brunswick  Reports. 

A.  Bet)L  Now  Benloe’s  Renort* 

Kind’s  Bench,  Edition  of  1661.  1  M 

Y&k?'  *'  National  Bauk™Ptey  Register,  K« 

«d  Mjritl^ou^’  EnS,'Sh  ****** 
-\r  C.  North  Carolina  Reports. 

.  C*  Law  Bepos*  North  Carolina  Law  ftv. 
pository. 

(°*Taylo?irWl  X°rUl  Caroliua  Tcrm  Sports 

-V  ^(p«  N.  Chipnian’s  Reports,  Vermont. 
A  X.  New  Edition. 

A.  F,  I.  Non  est  inventus. 

-V.  F*  Newfoundland  Reports. 

X  IT.  New  Hampshire  Reports. 

M*t fr  (7.  Nicholl,  Hare,  and  Carrow's  Eng¬ 
lish  Railway  Cases. 

A  J.  New  Jersey  Reports. 

A.  J*  Ch*  or  X*  J*  Fa*  New  Jersey  Equity 
Reports. 

A.  J*  Law*  New  Jersey  Law  Reports. 

A.  J.  L*  J*  New  Jersey  Law  Journal,  Somer¬ 
ville,  N.  J. 

A.  L*  Nelson's  Lutwvche's  Reports,  English 
tommon  Pleas. 

A  .  L*  L*  New  Librarv  of  Law,  etc.,  IUrris- 
huig,  pa.  * 

AT  Z.  Z. 

English. 

A .  oj  (  js*  Notes  of  Cases,  English  Ecclesi* 
asueal  and  Maritime  Courts. 

v  ir%  ^as'  Madras*  Notes  of  Cases  at  Madras. 
Nisi  Prius.  Notary  Public.  Nova  11s- 
Clt^  New  Practice. 

w*  £  C*  Nisi  Prius  Cases. 
p  New  Reports,  English  Common  Ple^ 

Bosanquet  and  Puller's  Reports. 

V  e  xVot  sported. 

V  T*  Series,  Nova  Scotia  Reports. 

India  *  North  West  Prorinees  Report, 

Paui. Tr'  ^tr'  North  Western  Reporter,  St. 

V*  V  Vork  Reports,  Court  of  Appeal; 

WnSr.  *'  Y’>rk  Ci,V  1W 

New  IoTk°C  ty<P*'  X°'V  Tork  Code  Rop°rU'r’ 
■'V  *  &  New  Tork  Co»  *► 


New  Library  of  Law  and  Equity, 


ports  New  X  Aew  1 

A*,  'y.  27^  r°S’  Xx'v  York  Citv- 
tion  Cases  a"s*  New  York  Co 


^  ^  xurtv  v  iiy. 

New  York  Contested 


tory,  wfi'P'  New  Tork  Judicial  Rof^1* 

S0rV^’s). 

A K  r.  rS'  hcw  lork  Jurist. 


....  «ew 
*•  Gag. 

Obs. 


Srk  Citv 
T.  .Vo. 


New  York  Law  GaxeWi 
New  Tork  Local  Observer, 


(Owen’s) 

rkc'ity^'  Ncvr  Tork  Legal  R<'?’^<’r’ 

U5:  Bulle«n  &  New  York  Monthly 

T. -Vanr  "  x-ork  Cit'  . 

N  York  City  X  ew  Tork  Municipal  GaJW**®* 

York  City!'y'  XeW  York  Daily  Register,  N°w 
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0.  X.  B.  Old  Natura  Brevium. 

O'Xeal  Xcg .  L .  O’Neal’s  Negro  Law  of  South 
Carolina. 

0.  S.  Old  Series. 

0.  St.  Ohio  State  Reports. 

0.  &  T.  Oyer  and  Terminer. 

Obsew.  Observations. 

Oct .  Str.  Strange’s  Reports,  English  Courts, 
Octavo  Edition. 

Off.  Br .  Officina  Brevium. 

Off.  Ex.  Wentworth’s  Office  of  Executors. 

Off.  Oaz.  rat.  Off.  Official  Gazette,  U.  S. 
Patent  Office,  Washington,  D.  C. 

Off.  Min.  Officer’s  Reports,  Minnesota  Re¬ 
ports,  vols.  1-9. 

Ogd.  Ogden’s  Reports,  Louisiana  Annual 
Reports,  vols.  12-15. 

Ohio.  Ohio  Reports. 

Ohio  St.  Ohio  State  Reports. 

Oke  Mag.  Syn.  Oke’s  Magisterial  Synopsis. 

01.  Con.  Oliver’s  Conveyancing. 

01.  Free.  Oliver’s  Precedents. 

Ole .  or  Ole.  Adm.  Olcott’s  Admiralty  Reports, 
U.  S.  So.  Dist.  of  N.  Y. 

Oldn.  Oldnall’s  Welsh  Practice. 

Oldr.  Oldright’s  Reports,  Nova  Scotia. 

Oliph.  Oliphant  on  Law  of  Horses. 

Oliv.  B.  &  L.  Oliver,  Beavan,  and  Lefroy’s  Re¬ 
ports,  English  Railway  and  Canal  Cases,  vols.  5-7. 

Onsl.  X.  P.  Onslow’s  Nisi  Prius. 

Out.  Ontario. 

Ont.  App .  Rep.  Ontario  Appeal  Reports, 
Canada. 


Op.  Att.-Gen.  Opinions  of  the  Attorney-Gen¬ 
erals,  United  States. 

Op.  Att.-  Gen.  X.  Y.  Opinions  of  the  Attorney- 
Generals,  New  York  (Sickel’s  Compilation). 

Or.  Oregon  Reports. 

Ord.  Ord  on  Usury. 

Ord.  Amst.  Ordinance  of  Amsterdam. 

Ord.  Ant.  Ordinance  of  Antwerp. 

Ord.  Bilb.  Ordinance  of  Bilboa. 

Ord.  Ch.  Orders  in  Chancery. 

Ord.  Cla.  Lord  Clarendon’s  Orders. 

Ord.  Copenh.  Ordinance  of  Copenhagen. 

Ord.  Ct.  Orders  of  Court. 

Ord.  Flor.  Ordinances  of  Florence. 

Ord.  Gen.  Ordinance  of  Genoa. 

Ord.  Hamb.  Ordinance  of  Hamburgh. 

Ord.  KVnigs.  Ordinance  of  Konigsberg. 

Ord.  Leg.  Ordinances  of  Leghorn. 

Ord.  de  la  Mer.  Ordonnance  de  la  Marine  de 
Louis  XIV. 

Ordinances  of  Portugal. 
Ordinances  of  Prussia. 

Ordinances  of  Rotterdam. 

^  ^  rr  Ordinances  of  Sweden. 

Ord  U.  Ord  on  the  Law  of  Usury. 

Ordr.  Jud.  Ins.  Ordronaux  on  Judicial  As 
•  pects  of  Insanity. 

prudence^  ^  0rdrouaux’8  Medical  Juris- 
Oreg.  Oregon’s  Reports. 

Orf  M  L.  Orfila’s  M4decine  L4gale 

•p  0rl-  Vrulg.  Orlando  Bridgman’s  Reports 
English  Common  Pleas.  reports, 

MartlnC  V<>1*' 1 

N  °Cioi2riT?f  Roport*’  R'P«*. 

On.  R.  L.  Ortolan’s  History  of  Roman  T  nw 
vo£*9i-i02to  S  Rep°rt8’  ®uPrcme  Court  U.  s! 
Oughton’s  Ordo  Judiciorum. 

****££$$& Report6’ 
nT'  9vorton’s  Reports,  Tennessee. 

Bcucli  EDe‘“ 


Ord.  Port. 
Ord.  Prus. 
Ord.  Rott. 
Ord.  Swed. 


Owen  Bankr.  Owen  on  Bankruptcy. 

P.  Easter  Term. 

P.  C.  Privy  Council.  Prize  Court.  Probate 
Court. 

P.  C.  Parliamentary  Cases.  Pleas  of  the 
Crown.  Practice  Cases.  Prize  Cases. 

P.  C.  Precedents  in  Chancery.  Procedure 
Civile. 

P.  C .  Penal  Code.  Political  Code. 

P.  C.  Act.  Probate  Court  Act. 

P.  C.  C .  Privy  Council  Cases. 

P.  C.  L.  J.  Pacific  Coast  Law  Journal,  San 
Francisco. 

P.  C .  R.  Parker’s  Criminal  Reports,  New 
York. 


P.  E.  I.  Rep .  Prince  Edward  Island  Reports 
(Haviland’6). 

P.  F.  S.  P.  F.  Smith’s  Reports,  Pennsylvania 
State  Reports,  vols.  51-81)^. 

P.  L .  Pamphlet  Laws.  Public  Laws.  Poor 
Laws. 

P.  L.  Com.  Poor  Law  Commissioners. 

P.  L.  J.  Pennsylvania  Law  Journal. 

P.  L .  J.  Pittsburgh  Legal  Journal,  Pa. 

P.  L.  R .  Pennsylvania  Law  Record,  Phila¬ 
delphia. 

1\  X.  P.  Peake’6  Nisi  Prius. 

P.  0.  Cas.  Perry’s  Oriental  Cases,  Bombay. 

P.  P.  Parliamentary  Papers. 

P.  P.  A.  P.  Precedents  of  Private  Acts  of 
Parliament. 

P.  R.  Pennsylvania  Reports,  by  Penrose  and 
Watts. 

P.  P-  Parliamentary  Reports. 

P.  R.  Pyke’s  Reports,  Canada. 

P.  R.  C.  P.  Practical  Register  in  Common 
Pleas. 

P .  R.  Ch.  Practical  Register  in  Chancery. 

P.  P.  U.  C.  Practice  Reports,  Upper  Canada. 

P.  P.  <fc  D.  Power,  Rodwell,  and  Dew’s  Elec¬ 
tion  Cases,  English. 

P.  W.  or  P.  Wms.  Peere  Williams’s  Reports, 
English  Chancery. 

Prideaux  and  Cole’s  Reports,  Eng¬ 
lish  Courts.  F  ’ 

f-jf-  B>.  Perry  and  Davidson’s  Reports,  Eng¬ 
lish  Queen’s  Bench. 

P.  <fc  II.  Patton  and  Heath’s  Reports,  Vir¬ 
ginia. 

£  ffi  Perry  and  Knapp’s  Election  Cases. 

I  •  &  M.  Philip  and  Mary  ;  thus  1  P.  &  M. 
signifies  the  first  year  of  the  reign  of  Philip  & 

^  Pigott  and  Rodwell’s  Election  Cases, 

English. 

B.  W.  or  Pa.  Penrose  and  Watt’s  Pennsyl¬ 
vania  Reports. 

n?a*?l<Pahie'  line’s  Reports,  U.  S.  Circuit 
Ct.,  2d  Circuit.  ’ 


j?  . — ~  Kraz,  i^egai  urazeiu: 

Reports  (Campbell’s),  Pennsylvania? 

t  a*  i*  iv  or  P a -  Baw  Jour.  Pennsylvania  Law 
Journal,  Philadelphia. 

cttW1’  ^eP%  or  Pa*  Law  Jour.  Rep.  Penn- 
syHama  Law  Journal  Reports  (Clark’s  Reports). 

LaS-W-„rtphnaMpbta" 

j 2*  StA  Pennsylvania  State  Reports. 

San  Franctom  Pacific  Coast  Law  Journal, 

Francisco.^  PaCiflc  Law  Magazine,  San 


Francisco.10  *****'  PaCific  Law  Reporter,  San 
Page  Div.  Page  on  Divorce. 

Reporte,Nfw’ York^^  ^  Paige’s  Chancery 
Circuit!  PaiDe’S  Rc‘port5>  U.  S.  Circ.  Ct.,  2d 
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rainc  &  D.  Pr.  Paine  and  Duer's  Practice 
Pal.  Ag.  Paley  on  Agency. 

Pal.  Conv.  Paly  on  Summary  Convictions. 
Palm .  Palmer's  Reports,  English  Kind's 

Bench.  h 

Palm.  Pr.  Lords.  Palmer's  Practice  in  the 
House  of  Lords. 

Pamph.  Pamphlets. 

Papy.  Papy's  Reports,  Florida  Reports,  vols. 
5-8. 

Par.  Parker's  Reports,  English  Exchequer. 
Par.  Paragraph. 

Par.  W.  C.  Parish  Will  Case. 

Par.  <6  Ford).  M.  J.  Paris  and  Fonblanqueon 
Medical  Jurisprudence. 

Pard.  Pardessus's  Cours  de  Droit  Commer¬ 
cial. 

Pard.  Lois  Mar.  Pardessus's  Lois  Maritimes. 
Pard.  Serv.  Pardessus's  Trails  des  Servi¬ 
tudes. 

Park .  Parker's  Reports,  English  Exchequer. 
Park .  Cr.  Cas.  or  Park.  Cr.  Rep.  Parker's 
Criminal  Reports,  New  York. 

Park  Dow.  Park  on  Dower. 

Park  Ins.  Park  on  Insurance. 

Park.  Hist.  Ch.  Parker's  History  of  Chancery. 
Park.  Pr.  Ch.  Parker's  Practice  in  Chancery. 
Park.  R.  P.  Parke  on  Real  Property. 

Park.  Sh.  Parker  on  Shipping  and  Insurance. 
Pari.  Hist.  Parliamentary  History. 

Pari.  Reg.  Parliamentary  Register. 

Pars.  Bills  &  N.  Parsons  on  Bills  and  Notes. 
Pars.  Cas.  Parsons's  Select  Equity  Cases, 
Pennsylvania. 

Pars.  Com.  Parsons's  Commentaries  on 
American  Law. 

Pars.  Con.  Parsons  on  Contracts. 

Pars.  Costs.  Parsons  on  Costs. 

Pars.  Dec.  Parsons's  Decisions,  Massachusetts. 
Pars.  Eq.  Cas.  Parsons's  Select  Equity  Cases, 
Pennsylvania. 

Pars.  Essays.  Parsons's  Essays  on  Legal 
Topics. 

Pars.  Ins.  Parsons  on  Marine  Insurance. 
Pars.  Law  Bus.  Par6ons'6  Law  of  Business. 
Pars.  Mar.  Lis.  Parsons  on  Marine  Insurance. 
Pars.  Mar.  L.  Parsons  on  Maritime  Law. 
Pars.  Merc.  L.  Parsons  on  Mercantile  Law. 
l>ars.  Notes  &  B.  Parsons  on  Notes  and  Bills. 
Pars.  Part.  Parsons  on  Partnership. 

Pars.  Sh.  &  Adm.  Parsons  on  Shipping  and 
Admiralty. 

Pars.  Wills.  Parsons  on  Wills. 

Pas.  Terminus  Paschae.  Easter  Term. 

Pasch.  Paschal's  Reports,  Texas  Reports, 

vols.  28-31.  ,  _  ~ 

Pasch.  Ann.  Const.  Paschal's  Annotated  Con¬ 
stitution  of  the  U.  S. 

Pat.  App.  Cas.  Paton's  Scotch  Appeal  Cases, 
f  English  House  of  Lords.  Craigie,  Stewart,  and 
.•  Paton's  Reports. 

Pat.  Cam.  Paterson's  Compendium  of  English 

and  Scotch  Law.  _  ,  . 

Pat.  Law  Rev.  Patent  Law  Review,  Washmg- 

XOTpat.  El.  Cas.  Patrick's  Election  Cases,  Upper 

^Pat.  Off.  Gaz.  Official  Gazette,  U.  S.  Patent 

Office’  Washington,  D.  C. 

Pat.  St.  Ex.  Paterson's  Law  of  Stock  Lx- 

^ftiTstop.  Tr.  Paton  on  Stoppage  inTransitu. 
Pat  &  H.  or  Patton  &  U.  I  atton  and  Heath  s 

BKmi  K”" Wen**  and  Murray '«  Report., 

***£»«? Pitch  on  Raw  of  Mortp P* 
raters.  App.  Cas.  Paterson’s  Scotch  Appeal 
Cases. 


Paters.  St.  Ex.  Paterson's  Law  of  Stock  Ex¬ 
change. 

Patr.  El.  Cas.  Patrick's  Election  Cases,  Up¬ 
per  Canada. 

Paul  Par.  Off.  Paul's  Parish  Officer. 

Pay.  Munc.  Rights.  Payne  on  Municipal 
Rights. 

Peach.  Mar.  Sett.  Peachey  on  Marriage  Set¬ 
tlements. 

Peak.  Peake's  Nisi  Prius  Cases,  English 
Courts. 

Peak.  Add.  Cas.  Peake's  Additional  Cases, 
Nisi  Prius,  English. 

Peak.  Ev.  Peake  on  Evidence. 

Peak.  N.  P.  Cas.  Peake's  Nisi  Prius  Cases, 
English. 

Pear.  Pearson's  Reports,  Pennsylvania. 

Pearce  C.  C.  Pearce's  Crown  Cases,  English. 

Peck  or  Peck  (Tenn.).  Peck's  Reports,  Ten¬ 
nessee. 

Peck.  El.  Cas.  Peckwell's  Election  Cases, 
English. 

Peck  (111.).  Peck's  Reports,  Illinois  Reports, 
vols.  11-30. 

Peck  Mun.  L.  Peck's  Municipal  Laws  of  Ohio. 

Peck  Tr.  Peck's  Impeachment  Trial. 

Peere  Wms.  or  Peere  Williams.  Peere  Wil¬ 
liams's  Reports,  English  Chancery. 

Pernh.  J.  <&  0.  Pemberton's  Judgments  and 
Orders. 

Perrib.  R.  &  S.  Pemberton  on  Revivor  and 
Supplement. 

Pen.  Pennington's  Reports,  New  Jersey  Law 
Reports,  vols.  2  and  3. 

Penn.  (In  this  work.)  Pennsylvania  State 
Reports. 

Penn.  Bl.  Pennsylvania  Blackstone,  by  John 
Reed. 

Penn.  L.  G.  or  Penn.  Leg.  Gaz.  Pennsylvania 
Legal  Gazette  Reports  (Campbell's). 

Penn.  L.  J.  or  Penn.  Law  Jour.  Pennsylvania 
Law  Journal,  Philadelphia. 

Penn.  L.  J.  R.  or  Penn.  Law  Jour.  Rep.  Penn¬ 
sylvania  Law  Journal  Reports  (Clark's). 

Penna.  L.  R.  or  Penn.  Law  Rec.  Pennsylvania 
Law  Record,  Philadelphia. 

Penn.  Pr.  Pennsylvania  Practice,  by  Troubat 
and  Haly. 

Penn.  R.  Pennsylvania  Reports. 

Penn.  St.  Pennsylvania  State  Reports. 

Penning.  Pennington's  Reports,  New  Jersey. 

Penr.  db  W.  Penrose  and  Watt's  Pennsylvania 
Reports. 

Penrud.  Anal.  Penruddock’s  Analysis  of  the 
Criminal  Law. 

Peo.  L.  Adv.  People's  Legal  Adviser,  Utica, 
N.  Y. 

Per.  Or.  Cas.  Perry's  Oriental  Cases,  Bom¬ 
bay. 

Per.  T.  &  T.  Perry  on  Trusts  and  Trustees. 

Per.  &  Dav.  Perry  and  Davison's  Reports,  Eng¬ 
lish  Queen's  Bench. 

Per.  &  K.  E l.  Cas.  Perry  and  Knapp's  Election 
Cases,  English. 

Perk.  Conv.  Perkins  on  Conveyancing. 

Perk.  PI.  Perkins  on  Pleading. 

Perk.  Prof.  Bk.  Perkins's  Profitable  Book. 

Perp.  Pat.  Perpigna  on  Patents. 

Pet.  Peters's  Reports,  U.  S.  Supreme  Court. 

Pet.  Adm.  Peters's  Admiralty  Decisions,  U. 
S.  Dist.  of  Pa. 

Pet.  Brooke.  Petit  Brooke  or  Brooke's  New 
Cases,  English  King's  Bench  (Bellewe's  Cases 
temp.  Hen.  VIII.). 

Pet.  C.  C.  Peters's  Reports,  U.  S.  Circuit 
Court,  3d  Circuit. 

Peters.  Peters's  Reports,  U.  S.  Supreme  Court. 

Peters  Adm.  Peters's  Admiralty  Decisions,  U. 
S.  Dist.  of  Pa. 
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^porU’  u- s-  Clrc“ft 

ftlZtd  ibr'v  rctefd0rff’s  Abridgment. 

Pet  'ka  f  JTt&»0rS  °n  the  Law  of  bail. 
Nations.  L’  f  N'  Petersdortf  011  tlie  Law  of 

pf,V'S‘f  ,Pr-  Petersdortf ’s  Practice. 
pjr;  lnL  Petheram  ou  Interrogatories 
Jet  it  Br.  Petit  Brooke. 


Pol. 


Jett.  Jur.  Pettingal  on  Juries. 

Pft.  or  Phil.  Phillips’s  Reports,  English 
cer> . 


Chan- 


/ irfr  '  Ph?ar  on  Ri?hts  of  Water. 

J  hil.  Copyr.  Phillips  on  Copyright. 

Ihil  El.  t<w  I  hillips’s  Election  Cases. 
Caroling’  Phllhps  8  E(luity  Reports,  North 

Ev.  Phillips  on  Evidence. 

Plls'  pbillips  on  Insurance. 

Jnsan.  Phillips  on  Insanity. 

North  0^  C'-)' 

Li(fns7'  MeCh'  Lkns-  Phillips  on  Mechanics’ 

Pfiil  Pat.  Phillips  on  Patents. 

-T/uJ.  Pr .  Phillips's  Practice. 

Jhil.  St.Tr.  Phillips’s  State  Trials. 

.f^MeTph!^1*  Rep0rte>  Commo"  P1«» 

J£S  coSte!lmore’8  Rcporte’  Ede'18'1  ®«i«* 

minaf  Law.  Z'  Phillimore’s  Study  of  the  Cri- 
cnFML  Bom-  PhiHimore  on  the  Law  of  Domi- 

ipftiU  7P?illimoT  on  Ecclesiastical  Law 
Judgment!*"  ***  PhiJliniore’8  Ecclesiastfcli 

PJMl  f.'t  pI?i-11,i.more  on  Evidence. 
rm.  Jur  pBrore  on  bdernational  Law. 
TViiii  t>*-‘  Phillnnore  on  Jurisprudence 

Maxims  of  Jurisprudence11101'6’6  Principles  and 

JgidtnL.  PhU“^  Private  Law 

tory  of'thl°Roman  jjdhmore’s  Study  and  His- 
Phillim.  See  1'hill. 

ports^ols^lSr’6  Rcp°rts’  M^sachusetts  Re- 

PuZltlt'  Pp-  Pierce  on  Railroads. 

Pi,,  A-  n  p^ott  on  Common  Recoveries 
Ap%  C^s,  eSL^  R°dWelPs  Registration 
I™*'  Pike’6  Reports’  Arkansas  Reports,  vole. 

TUt!  Paten’s  RenrP?rtSvfWisconsin- 

Pitc.  Tr  Pi£fi  P?rt!’  Mauritius. 

Scotland.  1,71  8  Ancient  Criminal  Trials 

??*•«», 

Pittebur^ 

E<ffr|  R°jr“)  Ki!,>S'fti6hCo,n,no"Orte8  or 

Mr'  JfMbfacite. 

W-  Plaintiff. 

p“"a  PoIi„?Stre  “  Contract,. 


Bench.  PoIlexfen’6  RePOrt*.  EhglfehT^: 

Poll.  Contr.  Pollock  on  Contracts. 

Poll.  Doc.  Pollox  on  Production  of  n 

ments.  ux  Pocu. 

Poll.  Part.  Pollock  on  Partnership 
of  Na«„ni  ”**•  rof, 

ofttT bCTL' 

Pom.  Contr.  Pomeroy  on  Contracts 
Pom.  Mun.  L.  Pomeroy’s  Municipal  T 

JXSSr*-  PoOK’8F8d-'  *P^V 

p°^e,  ^  ^  A".  Pope  on  Customs  and  Excise 
BeS  P°pham  s  Report8’  English  King-S 

%r°P\  Cf es  at  end  of  Popham’s  Reports 
Canada".  InS°l‘  Popbam’s  Insolvency  A?t  of 
PorL  Porter’6  Reports,  Alabama. 

porCrol POrter’S  R'P°rt8’  lDd,ana  Et- 
23^4*'  Post’8  Reports,  Michigan  Reports,  vols. 

vo£°  4^63°" ) "  P°£t’S  Reports>  Missouri  Reports, 

tionary.  ^  Po6tlethwaite’s  Commercial  Dic- 

Poth.  Cont.  Pothier  on  Contracts. 

Pothier’s  CEuvres. 

Path'  ib  'i  P°th[er  on  Obligations. 

PnH'  J£  Pothier  on  Partnership. 

Civil?'  Pr°C'  Civ'  Rothier  de  la  Procedure 

ptuZuV?'  Pott^r  on  Corporations. 

Potts  I  r>a>  P®1;  P°tter’s  Dwarris  on  Statutes. 
p!  a  T  t  P?,tts  8  Law  Dictionary. 
pZ  im'  h  P(£velPs  American  Law. 
inS  APP'  Pr'  PowelPs  Appellate  Proceed- 

pZ  cZ  pOW111  0n  In,and  Carriers. 
pZ  n  P^we11  on  Contracts. 

Pi  m'  r!mv'  I  o well  on  Conveyancing. 

Pno.  Dev.  Powell  ou  Devisesf 
Aw.  Powell  on  Evidence 
PZ  Z°rL  Po've11  on  Mortgages. 
iZ:  P?,'!'el>  BoSefs. 

cin^-.  *  o\vell$  Precedents  in  Conveyan- 

ElSS/bat^Engtoh.’’  K0,JWe"'  “d  De”’‘ 

Divorce.  ^  ^  Poynter  on  Marriage  and 

|  |  pP^e1S„?rta^<FtoCl‘’8)- 

Sneed.  ^  entucky  Decisions,  printed  by 

lish?  ’  Exch"  Price’s  Exchequer  Reports,  Eng- 

Scotch.7^^''  President  Falconer’s  Reports, 

Pr.  Beg^C*  pawfor  Private  Laws. 

Court.  *  *  Practical  Register  in  the  Bail 

Pr  n  -r\  ^ 


nioii  Pleas'.  ^  ^  Practical  Register  in  the  Com- 


(Styles’s)’!  Cfl'  Practical  Register  in  Chancer; 

JVa7^?agPri  )>ate  ^Intntes. 

Prat.  If.  £  ' ''atcr’sCases  on  Conflict  of  Laws 
and  Wife.  '  ^rater  °» the  Law  of  Husbam 

eties.  1  B‘  S'  Pratt  on  Beneficial  Building  Soci 

P-att  &  e'  Pratt  onnth°?traband  ofWar- 
P~ef  •  Preface  tbe  Eaw  of  Sea  Lights. 
Pr^  P^liminaire. 
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Prer.  Prerogative  Court. 

Pres.  Abs.  Preston  on  Abstracts. 

Pres.  Conv.  Preston  on  Conveyancing. 

1  res,  1st.  Preston  ou  Estates. 

Pres.  Leg.  Preston  ou  Legacies. 

Pres.  Merg.  Preston  on  Merger. 

l*rcs.  Shep.  T.  Preston’s  Sheppard’s  Touch 
sionc. 

Price  or  Price  Exch.  Price’s  Reports,  Exche¬ 
quer,  English.  ’ 

l\ice  Liens.  Price  on  Liens. 

/Vice  P.  P.  Price’s  Notes  of  Points  in  Exche- 
quer  Practice. 

Price  B .  Pst.  Price  on  Acts  relating  to  Real 
Estate. 

Price  Gen .  Pr .  Price’s  General  Practice. 

1  rid.  Lhu.  Gut.  Prideaux’s  Churchwarden’s 
Guide. 

Prid.  Prec.  Prideaux’s  Precedents  in  Con¬ 
veyancing. 

Prid.  £  C.  Pridcaux  and  Cole’s  Reports, 
English,  New  Sessions  Cases,  vol.  4. 

Brin .  Principium.  The  beginning  of  a  title 
or  law. 

Prin.  Pec.  Kentucky  Decisions,  printed  by 
Sneed. 

Prior  Lim.  Prior  on  Construction  of  Limita¬ 
tions. 

Pritch.  AT.  &  P.  Pritchard  on  Marriage  and 
Divorce. 

Priv.  Lond.  Customs  or  Privileges  of  London. 
Pro.  L.  Province  Law. 

Pro  quer.  Pro  querentem.  For  the  plaintiff. 
Prob.  L.  T.  Probyn  on  Land  Tenures. 

Prob.  &  Adm .  Piv.  Probate  and  Admiralty 
Division,  Law  Reports. 

Prob.  &  Piv .  Probate  and  Divorce,  Law  Re¬ 
ports. 

Prob.  Matr.  Probate  and  Matrimonial 
Cases. 

Proc.  Ch.  Proceedings  in  Chancery. 

Proc.  Pr.  Proctor’s  Practice. 

Proff.  Corp.  Proffatt  on  Corporations. 

Proff.  Jury  Tr.  Proffatt  on  Jury  Trials. 

Proff.  Not.  Proffatt  on  Notaries. 

Proff.  Wills.  Proffatt  on  Wills. 

Proud.  Pom.  l*ub.  Proudhon’s  Domaine 
Public. 

Psychol.  &  M.  L.  J.  Psychological  and  Me¬ 
dico-Legal  Journal,  N.  Y. 

Puf.  "  Pufendorf’s  Law  of  Nature  and  Na¬ 
tions. 

Pugs.  Pugsley’s  Reports,  New  Brunswick. 
Pugs.  &  Bur.  Pugsley  and  Burbridge’s  Re¬ 
ports,  New  Brunswick. 

Pull.  Attor.  Pulling  on  the  Law  of  Attorneys. 
Puls.  Pulsifer’s  Reports,  Maine  Reports,  vols. 
65-08. 

Pult.  Pulton  de  Pace  Regus. 

Purd.  Pig.  Pa.  Purdon’s  Digest  of  Pennsyl¬ 
vania  Laws. 

Purd.  Pig .  U.  S.  Purdon’s  Digest  of  United 
States  Laws. 

Puter.  Pi.  Puterbauch’s  Pleading. 

Prjke.  Pyke’s  Reports,  Lower  Canada,  King’s 
Bench. 

Q.  Question.  Quorum. 

Q.  Attach.  Quoniam  Attachiamenta. 

Q.  B.  Court  of  Queen’s  Bench. 

Q  B.  Queen’s  Bench  Reports,  Adolphus  and 


Q.  B.  Queen 
lis’s  Reports, 

Q.  B.  Piv.  Queen’s 
Law  Reports.  ^  A 

Q.  li.  U.  G.  Queen’s  Bench  Reports,  Upper 


Ellis’s  Reports,  N.  S.,  English. 

^  7)  KL.  Bench  Division,  English 


Q 

Canada. 

Q.  C.  Queen’s  Council. 

Q.  L.  R.  Quebec  Law  Reports 
Q.  S.  Quarter  Sessions. 

Q.  t.  Qui  tain. 


Q.  v.  Quod  vide. 

Q.  l  B  eyt.  Q.  Van  Weytson  on  Average. 

1 >ct-  Statutes  of  Province  of  Quebec 
(Reign  of  Victoria). 

Q.  War.  Quo  Warranto. 

Qu.  L.  Jour.  Quarterly  Law  Journal,  Rich¬ 
mond,  Va. 

Qu.  L.  Rev.  Quarterly  Law  Review,  Richmond 
Va. 

Quin.  Quincy’s  Reports,  Massachusetts. 

Quin.  Rank.  Quin  on  the  Law  of  Banking 
Quinti  Quitito.  Year  Book,  5  Hen.  V. 

R.  Resolved.  Repealed.  Revised.  Revision 
Rolls. 

R.  Kin<*  Richard ;  thus  1  R.  III.  signifies  the 
first  year  ol  the  reign  of  King  Richard  III. 

R.  A.  Regular  Appeals.  Registration  Appeals. 
Be.  Rescriptum. 

B.  C.  Record  Commission.  Railway  Cases. 
B.  C.  <£•  C.  B.  Revenue,  Civil,  and  Criminal 
Reporter,  Calcutta. 

B.  I.  Rhode  Island  Reports. 

B.  J.  &  P.  J.  Revenue,  Judicial,  and  Police 
Journal,  Calcutta. 

B.  L.  Roman  Law,  Revised  Laws. 

B.  L.  dr  S.  Ridgeway,  Lapp,  and  Schoales’s 
Reports,  Irish  King’s  Bench. 

B.  L.  &  W.  Roberts,  Learning,  and  Wallis’s 
County  Court  Reports,  English. 

B.  M.  Charlt .  R.  M.  Charlton’s  Reports, 
Georgia. 

B.  S.  Revised  Statutes. 

B.  S.  L.  Reading  on  Statute  Law. 

B.  t.  F.  Reports  tempore  Finch,  English 
Chancery. 

B.  t.  Hardw.  Reports  tempore  Hardwieke, 
English  King’s  Bench. 

it.  t.  Holt.  Reports  tempore  Holt,  English 
King’s  Bench. 

B.  &  M.  or  B.  &  My.  Russell  and  Mylne’s 
Reports,  English  Chancery. 

It.  A  M.  C.  C.  Ryan  and  Moody’s  Crown 
Cases  Reserved,  English. 

B.  M.  N.  P.  Ryan  and  Moody’s  Nisi  Prius 
Cases,  English. 

B.  B.  C.  C.  Russell  and  Ryan’s  Crown 
Cases  Reserved,  English. 

Baff  Pens.  Man.  Raff’s  Pension  Manual. 
Bailie.  Cas.  Railway  Cases. 

Bailie.  C.  Cas.  Railway  and  Canal  Cases, 
English. 

Bam  A.  Ram  on  Assets. 

Bam  Cas.  P.  &  E.  Ram’s  Cases  of  Pleading 
and  Evidence. 

Bam  F.  Ram  on  Facts. 

Bam  Judgm.  Ram  on  Science  of  Legal  Judg¬ 
ment. 

Bam  W.  Ram  on  Exposition  of  Wills. 

Band.  Randolph’s  Reports,  Virginia. 

Band.  (Kan.).  Randolph’s  Reports,  Kansas 
Reports,  vols.  21-24. 

Band.  (La.).  Randolph’s  Reports,  Louisiana 
Annual  Reports,  vols.  7-11. 

Band.  Perp.  Randall  on  Perpetuities. 

Baney.  Raney’s  Reports,  Florida  Reports, 
vol.  16. 

Bank.  P.  Rankin  on  Patents. 

Bast.  Rastell’s  Entries  and  Statutes. 

Batt.  L.  C.  Rattigan’s  Leading  Cases  on  Hin¬ 
doo  Law. 

Batt.  B.  L.  Rattican’s  Roman  Law. 

Bate,  or  Batele.  Rawle’s  Reports,  Pennsyl¬ 
vania. 

Bawle  Const.  Rawle  on  the  Constitution. 

Bawle  Covt.  Rawle  on  Covenants  for  Title. 
Bawle  Eq.  Rawle’s  Equity. 

Bay  Med.  Jur.  Ray’s  Medical  Jurisprudence 
of  Insanity. 

Bay  Men.  Path.  Ray’s  Mental  Pathology. 
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Raym.  or  Raym.  Ld.  Raymond’s  Reports, 
English  King’s  Bench. 

Raym.  B.  of  Ex.  Raymond  on  Bill  of  Excep¬ 
tions. 

Raym.  Ch.  Big.  Raymond’s  Chancery  Digest 
Raym.  Ent.  Raymond’s  Book  of  Entries. 
Raym.  T.  T.  Raymond’s  Reports,  English 


King’s  Bench. 

Rayn.  Rayner’s  Tithe  Cases,  Exchequer 
Read.  PI.  Read’s  Pleadings. 

Real  Est.  Rec.  Real  Estate  Record,  New  York. 
Ree.  Recorder. 

Rec.  Com.  Record  Commission. 

Rec.  Bee.  Vaux’s  Recorder’6  Decisions,  Phila 
delphia. 

Red.  Mar.  Rcddie’s  Law  of  Maritime  Com 
merce. 

Red.  R.  L.  Reddie’s  Roman  Law. 

Redes.  PI.  Mitford’s  Chancery  Pleading. 

Redf.  Redfield’s  Surrogate  Court  Reports, 
N.  Y. 

Redf.  Am.  Railw.  Cas.  Redfield’s  American 
Railway  Cases. 

Redf.  Bailm.  Redfield  on  Carriers  and  Bail¬ 
ments. 

Redf.  L.  Cas.  TFiKs.  Redfield’s  Leading  Cases 
on  Wills. 

Redf.  Pr.  Redfield’s  Practice,  New  York. 
Redf.  Railw.-  Redfield  on  Railways. 

Redf.  R.  Cas.  or  Redf.  Railw.  Cas.  Redfield’s 
American  Railway  Cases. 

Redf.  Surr.  Redfield’s  Surrogate  Court  Re¬ 
ports,  N.  Y. 

Redf.  Wills.  Redfield  on  "Wills. 

Redf.  &  Big.  L.  Cas.  Redfield  and  Biglow’6 
Leading  Cases  on  Notes  and  Bills. 

Reding.  Redington’s  Reports,  Maine  Reports, 

VOiS.  ol“00. 

Re  dm.  Redman  on  Arbitrations  and  Awards 
Reed  Fraud  or  Reed  Lead.  Cas.  Reed’s  Lead¬ 
ing  Cases  in  Law  of  Statute  of  Frauds. 

Reeve  Bes.  Reeve  on*Descents. 

Reeve  Bom.  R.  Reeve  on  Domestic  Relations 
Reeve  Eng.  L.  or  Reeve  H.  E.  L.  Reeve’*  His 
tory  of  the  English  Law.  1S' 

Nation.  RCCT0  °“' th0  L“"  °f  ShlpPln«  “4 

Reg.  The  Daily  Register,  New  York  City. 

Reg-  Bren.  Register  of  Writs. 

Reg.  Cas.  Registration  Cases. 

Confr °f  DCbateS 

co/re|^ (OaiesStoitoa’^168 

Reg.  Gen.  Regula  Generales.  ' 

Reg.  Jucl.  Registrum  Judiciale. 

Reg.  Lib.  Register  Book. 

&  Ort  Majestatem. 

j fJB  Registrum  Originale. 

Beg.  Pi  Regula  Placitandi. 

Rep.  Repealed.  Reports.  Rcnort™-™ 


Ttr„V.  *-/  or  ixcp.  i  w< 

Washington  and  New  York 
(Cooke’s)?'  ^  ReP°rtS  °f  Cases  of  Practice 
rl!'  jjReports  in  Chancery, 
tice.  *  (  A‘  r,‘‘  Kcport8  on  Chancery  PraC- 

Cop-ftt*  CSS.  °f  thC  Constitutional 
ConSiitraf””'  RCp°rt*  °f  Crlml"“1  Law 
P £%;dcJur'  R^ertoire  do  Jurisprudence, 

ConSiS pX,  R4pcrtoirc  dc  Jurisprudence 

Rep.  du  Not.  Repertoire  du  Notarial,  Paris. 


Rep.  Ec.  C.  C.  Repetitions  Ecrites  sur  le  r  j 

Civil.  K  '-ode 

XeP-  Eq.  Guilbert’s  Reports  in  Equity,  £ng 


Reports  tempore  Talbot,  Eng. 


Rep.  in  Ch.  Reports  in  Chancery,  Enc-lkt 
Modern^.  ^  Etp0rtS  Queen  (H 

KelJ^’8  <*•>***, 

Rep.  t.  Finch.  Reports  tempore  Finch 
lish  Chancery.  ’  uSm 

Rep .  t.  Hard.  Reports  tempore  Hardwickp 
English  King’s  Bench.  e> 

Rep.  t.  Holt.  Reports  tempore  Holt,  EnirM 
King’s  Bench.  b  u 

Rep.  t.  Talb. 
lish  Chancery. 

Report.  Coke’s  Reports,  English  Kws 
Bench.  6 

Reptr.  The  Reporter,  Boston,  Mass. 

Res.  Cas.  Reserved  Cases. 

Ret.  Rrev.  Retorna  Brevium. 

Ret  tie.  Kettle’s  Scotch  Court  of  Sessions 

Cases  (4th  Series). 

Rev.  Reversed.  Revised.  Revenue. 

Rev.  Cas.  Revenue  Cases. 

Rev.  Crit.  La  Revue  Critique,  Montreal. 

Rev.  Crit.  de  Leg.  Revue  Critique  de  Legisla¬ 
tion,  Paris. 

Rev.  de  Leg.  Revue  de  Legislation,  Montreal. 
Rev.  Dr.  Hit .  Revue  de  Droit  International, 
Paris. 

Rev.  Dr.  Leg.  Revue  de  Droit  Legislation, 
Paris. 

Rev.  Leg.  La  Revue  Legale,  Sorel,  Quebec. 
Rev.  Stat.  Revised  Statutes. 

Rey?i.  Reynolds’s  Reports,  Mississippi  Reports, 
vols.  40-42. 

Reyn.  Z.  Ins.  Reynolds  on  Life  Insurance. 
Reyn.  Steph.  Reynolds’s  Stephens  on  Evidence. 
Rho.  L.  Rhodian  Law. 

Rice.  Rice’s  Law  Reports,  South  Carolina. 
Rice  Ch.  Rice’s  Chancery  Reports,  South 
Carolina. 

Rich.  Richardson’s  Law  Reports,  South  Caro¬ 
lina. 

Rich.  (JV.  H.).  Richardson’s  Reports,  NeW 
Hampshire  Reports,  vol6.  3-5. 

Rich.  Cas.  Ch.  Richardson’s  Cases  in  Chan¬ 
cery,  South  Carolina. 

Rich.  Ch.  or  Rich.  Eq.  Richardson’s  Chan- 
cery  Reports,  South  Carolina.  c 

Rich.  N.  S.  Richardson’s  Reports,  New  &  - 
ries,  South  Carolina. 

Rich.  Pr.  C.  P.  Richardson’s  Practice  Com¬ 
mon  Pleas. 

Rich.  Pr.  K.  B.  Richardson’s  Practice  in  the 
King’s  Bench.  .  , 

Rich.  P.  p.  c.  P.  Richardson’s  Practical 

Register,  Common  Pleas. 

Rich.  Wills.  Richardson  on  Wills.  « 

Rich.  &  W.  Richardson  and  Woodbury  £ 
ports,  Massachusetts  Reports,  vol.  2.  ^ 

Ridg.  Ridgeway’s  Reports,  English  Chan 

and  King’s  Bench. 

land  ^  ^PP*  Ridgeway’s  Appeal  Cases, 

Li  idg.  L.  <£  S.  Ridgeway,  Lapp,  and  Schoalc- 
Rep°rts  (Irish  Term  Reports)  „  rre- 

land^*  ^  ^  Ridgeway’s  Appeal  Cases, 

SL  Tr-  Ridgeway’s  State  Trials- 

folcy.  Riley’s  Law  Reports,  South  Oaroli^ 
Ch.  or  liiley  Eq.  Riley’6  Chant'1  r. 

Ports,  South  Carolina.  „  .ster. 

jfv-  Peg.  Rivington’s  Annual  0f 

T  .ff'  o  Rol)inson’s  Reports,  English  Hou 

Lords,  Scotch  Appeals. 
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Rob.  (Cal.).  Robinson’s  Reports,  California 
Reports,  vol.  38. 

Hob.  (La.).  Robinson’s  Reports,  Louisiana. 

Rob.  (La.  Ann.).  Robinson’s  Reports,  Loui¬ 
siana  Annual,  vols.  1-4. 

Rob.  (Mo.).  Robard’s  Reports,  Missouri  Re¬ 
ports,  vols.  13-14. 

Rob.  ( N '.  Y.).  Robertson’s  Reports,  New 
York  City  Superior  Court  Reports,  vols.  24-30. 

Rob.  (Xev.).  Robinson’s  Reports,  Nevada  Re¬ 
ports,  vol.  1. 

Rob.  (Va.).  Robinson’s  Reports,  Virginia. 

Rob.  Adm.  or  Rob.  Chr .  Ckr.  Robinson’s  Re¬ 
ports,  English  Admiralty. 

Rob.  Adm.  &  Pr.  Roberts  on  Admiralty  and 
Prize. 


Rob.  App.  Robinson’s  Scotch  Appeals,  Eng¬ 
lish  House  of  Lords. 

Rob.  Rank.  Robson’s  Bankrupt  Practice. 

Rob.  Chr.  Adm.  Chr.  Robinson’s  Reports, 
English  Admiralty. 

Rob.  Conscr.  Cas.  Robard’s  Conscript  Cases, 
Texas. 

Rob.  Ecc.  Robertson’s  Ecclesiastical  Reports, 
English. 

Rob.  Ent.  Robinson’s  Entries. 

Rob.  Eq.  Roberts’s  Principles  of  Equity. 

Rob.  Fr.  Roberts  on  Frauds. 

Rob.  Fr.  Conv.  Roberts  on  Fraudulent  Con¬ 
veyances. 

Rob.  Oavelk.  Robinson  on  Gavelkind. 

Rob.  Jr.  or  Rob.  Wm.  Wm.  Robinson’s  Re¬ 
ports,  English  Admiralty. 

Rob.  Jus.  Robinson’s  Justice  of  the  Peace. 

Rob.  Pr.  Robinson’s  Practice. 

Rob.  S.  I.  Robertson’s  Reports,  Sandwich 


Islands. 

Rob.  Sc.  App.  Robinson’s  Scotch  Appeals, 
English  House  of  Lords. 

Rob.  St.  Fr.  Roberts  on  the  Statute  of 
Frauds. 

Rob.  Sue.  Robertson  on  Personal  Succession. 
Rob.  U.  C.  Robinson’s  Reports,  Upper  Canada. 
Rob.  Wm.  Adm.  Wm.  Robinson’s  Reports, 
English  Admiralty. 

Rob.  Wills.  Roberts  on  Wills. 

Rob.  &  J.  Robard  and  Jackson’s  Reports, 
Texas  Reports,  vols.  26-27. 

Robb  Pat.  Cas.  Robb’s  Patent  Cases. 

Robert.  Robertson’s  Scotch  Appeals,  English 

House  of  Lords.  __ 

Rubt.  (X.  Y.).  Robertson’s  Reports,  New 
York  City  Superior  Court  Reports,  vols.  24-30. 
Roc.  Ins.  Roccus  on  Insurance. 

Roc.  Mar.  L.  Roccus  on  Maritime  Law. 

Roc.  it  H.  Bank.  Roche  and  Hazlitt  on  Bank¬ 


ruptcy. 

Rockw.  Min.  Rockwell  on  Mines. 

Rockw.  Sp.  d;  Mex.  L.  Rockwell’s  Spanish  and 

Mexican  Law.  _  -  XT  . _ . 

Roelk.  Man.  Roelker’s  Manual  for  Notaries 

and  Bankers.  _  T 

Rog.  Ecc.  Rogers’s  Ecclesiastical  Law. 

~  —  Rogers  on  Elections. 

Rogers  on  Mines. 

Rogers  City  Hall  Recorder,  New 


Rolle’s  Reports,  English  King’s 


Rog.  Elec. 

Rog.  Min. 

Rog.  Rec. 

York. 

Roll,  or  Rolle. 

Bench.  . 

Rolle  Abr.  Rolle’s  Abridgment.  , 

Rom.  Romilly’s  Notes  of  Cases,  English 

C1Srrk  L.  Romilly'*  Criminal  Law. 

Root.  Root’s  Reports,  Con  Wife 

Rop.  II.  <fc  W.  Roper  on  Husband  and  \>  lie. 

Rop.  Leg.  Roper  on  Legacies. 

Rop.  Prop.  Roper  on  Property-  . 

Rop.  Rev.  Roper  on  Revocation  of  Wills. 
Rorer  Int.  St.  L.  Rorer  on  Inter-State  Law. 


Rorer  Jud.  Sales .  Rorer  on  Judicial  Sales. 

Rose.  Bills.  Roscoe  on  Bills  and  Notes. 

Rose.  Civ.  Ev.  Roscoe  on  Civil  Evidence. 

Rose.  Cr.  Ev.  Roscoe  on  Criminal  Evidence. 

Rose .  Jur.  Roscoe’s  Jurist,  London. 

Rose.  X.  P.  Roscoe  on  Nisi  Prius  Evidence. 

Rose.  PI.  Roscoe  on  Pleading. 

Rose.  R.  Ac.  Roscoe  on  Real  Actions. 

Rose.  St.  D.  Roscoe  on  Stamp  Duties. 

Rose.  Rose’s  Reports,  English  Bankruptcy. 

Rose  W.  C.  Rose  Will  Case,  New  York. 

Ross  Lead.  Cas.  Ross’s  Leading  Cases  on 
Commercial  Law. 

Ross  V.  it  P.  Ross  on  Vendors  and  Purchasers. 

Rot.  Chart.  Rotulus  Chartarum. 

Rot.  Cur.  Reg.  Rotuli  Curiae  Regis. 

Rot.  Pari.  Rotulae  Parliamentary. 

Round  Bom.  Round  on  Domicil. 

Rouse  Con.  Rouse’s  Practical  Conveyancer. 

Rouse  Cop.  Rouse’s  Copyhold  Enfranchise¬ 
ment  Manual. 

Rouse  Pr.  Mort.  Rouse  on  Precedents  of 
Mortgages. 

Rowe.  Rowe’s  Reports,  English  Parliamen¬ 
tary  and  Military  Cases. 

Rowe  Set.  Jur.  Rowe’s  Scintilla  Juris. 

Rowell.  Rowell’s  Reports,  Vermont  Reports, 
vols.  45-52. 

Royle  Stock  Sh.  Royle  on  the  Law  of  Stock 
Shares,  etc. 

Rt.  Law  Repts.  Rent  Law  Reports,  India. 

Rub.  Rubric. 

Ruff.  Ruffin’s  Reports,  North  Carolina  (vol. 
1,  Hawk’s  Reports). 

RuffTi.  or  Ruffh .  St.  Ruffhead’s  Statutes-at- 
Large  of  England. 

Ru7in.  Runnell’6  Reports,  Iowa  Reports,  vols. 
38-39. 

Runn.  Ej.  Runnington  on  Ejectment. 

Runn.  Stat.  Runnington’s  Statutes-at-Large 
of  England. 

Rush.  Rushworth’s  Historical  Collection. 

Russ.  Russell’s  Reports,  English  Chancery. 

Russ.  Arb.  Russell  on  Arbitrators. 

Russ.  Cr.  Russell  on  Crimes. 

Russ.  Elec.  Cas.  Russell’s  Election  Cases, 
Nova  Scotia. 

Russ.  Fact.  Russell  on  Factors  and  Brokers. 

Russ.  <t  Ches.  Russell  and  Chesley’s  Reports, 
Nova  Scotia. 

Russ.  <t  Ches.  Eq.  Russell  and  Chesley’s 
Equity  Reports,  Nova  Scotia. 

Russ.  A  Oeld.  Russell  and  Geldert’s  Reports, 
Nova  Scotia. 

Russ.  <t  M.  Russell  and  Mylne’s  Reports, 
English  Chancery. 

Russ,  (t  R.  Russell  and  Ryan’s  Crown  Cases 
Reserved,  English. 

Rutger  Cas.  Rutger-Waddington  Case,  New 
York  City,  1784  (First  of  New  York  Reports). 

Ruth.  Inst,  or  Ruth.  Nat.  L.  Rutherford’s  In¬ 
stitutes  of  Natural  Law. 

Ry.  Cas.  *  Railway  Cases,  Reports  of. 

Ry.  F.  Rymer’s  Foedera,  Conventiones,  etc. 

Ry.  it  M.  C.  C.  Ryan  and  Moody’s  Crown 
Cases  Reserved,  English. 

Ry.  &  M.  X.  P.  Ryan  and  Moody’s  Nisi  Prius 

Reports,  English. 

S.  Section. 

S.  Shaw  and  Dunlap’s  Reports,  Scotch  Court 
of  Sessions  (1st  Series).  , 

S.  App.  Shaw’s  Appeal  Cases,  Scotland. 

S.B.  Upper  Bench.  _  ..  0 

S.  C.  Same  Case.  Senatus-Consulte.  Ses¬ 
sions  Cases.  Superior  Court.  Supreme  Court. 

S.  C.  South  Carolina  Reports. 

S.  C.  C.  Select  Chancery  Cases. 

S  C  E  Select  Cases  relating  to  Evidence. 

S.  C.  Rep.  Supreme  Court  Reports. 
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S.  D.  A.  or  S.  L.  D.  Sudder  Dew  any  Adulat 
Reports,  India. 

S.  Just.  Shaw’s  Justiciary  Cases,  Scotch. 

dnocmrt  T  n lira  ot  T  our 

ute  Law. 

S.  L.  C.  App.  Stuart’s  Lower  Canada  Appeal 
Cases. 

S.  L.  Ev, 

S.  L.  J. 

S.  L.  It. 

Mo. 

S.  L.  R. 


,  Select  Laws  relating  to  Evidence. 
Scottish  Law  Journal,  Edinburgh. 
Southern  Law  Review,  St.  Louis, 


Simon  and  Stuart’s  Reports,  English 
Sausse  and  Scully’s  Reports,  Irish 


Scottish  Law  Reporter,  Edinburgh 
o.  r .  same  Point.  Same  Principle. 

S.  S.  Synopsis  Series  of  U.  S.  Treasury  De¬ 
cisions. 

S .  S.  C .  Sandford’s  Reports,  New  York  City 
Superior  Court  Reports,  vols.  3-7. 

8*  Triads .  Shaw’s  Teinds  Cases,  Scotch  Courts. 
S.  V.  A .  R.  Stuart’s  Vice- Admiralty  Reports 
Lower  Canada. 

S .  W .  L .  /.  Southwestern  Law  Journal, 
Nashville,  Tenn. 

S.  &  B .  Smith  and  Batty’s  Reports,  Irish 
King’s  Bench. 

S.  <fc  D.  Shaw  and  Dunlop’s  Scotch  Court  of 
Sessions  (1st  Series). 

S.  A:  L .  Schoales  and  Lefroy’s  Reports,  Irish 
Chancery. 

&  if.  or  5.  (fe  JTi.  Shaw  and  Maclean’s 
Appeal  Cases,  English  House  of  Lords. 

8.  &  M.  or  8.  &  Mar.  Smedes  arnd  Marshall’s 
reports,  Mississippi  Reports,  vols.  9-22 

rf’  ”  A  »  ***'  Ch'  Smede8  and 
Marshall  s  Chancery  Reports,  Mississippi. 

eylvai'if '  bergCaUt  and  Rule’s  Reports,  Tenn- 

‘  s.  <t  s. 

Chancery. 

S.  <t  Sc. 

Chancery. 

A.  <fc  Am.  Searle  and  Smith’s  ReDorts  Fno-Uch 
Probate  and  Divorce  Cases.  P  ’  ^nSllsh 

n  uu  u" .  Swabey  and  Tristram’s  Reports  Foo¬ 
lish  Probate  and  Divorce  Cases.  P  ’  n®' 

l,k'  ?alkeld’s  Reports,  English  Courts 
Salm.Abr.  Salmon’s  Abridgment 

CaUforSi.  SaU  FraUcisco  La'v  Journal, 

&n.  CT  Sanders  on  Uses  and  Trusts 

SSmul  F1'  Sitnds’8  Suit  io  Equity. 

Sand.  Essays.  Sanders’s  Essays. 

of  Justinian.  ^  'W‘  Sandar ’s  Institutes 

&ndfU'  SaiSforda’sdRen°rtU6M  and  Trusts- 
^  York  CitJ' 

HcS^t;)TOlsSdford'“  >  Alabama 

To*"^  Chancery  Kepor^  N„ 

°,° 

^a»r.  (U  A.Jc.  Santerna  dp1?1®  Papcr8- 

Sar.  Ch.  Stn.  Saratov ’chancT<;UJ'ationibus- 

■— -fffissyss :t8h 

BanX*  Sanndem.,  Kcport8| 

,  Sa„„ac„,BankruptPr“c 

Uw-  ' 

**•'  P‘e“- 


Roman  Law.  -<=-v  °  -History  0j-  ^ 

£aa.  GW.  .  Savigny  on  Obligation. 

Aav.  J*nv.  Int.  L.  Savigny  on  Phv  «. 
national  Law.  6  y  n  rnvate  Inter 

Eav.  Priv.  Trial  of  the  Savannah  P„- 
Saw.  Sawyer’s  Reports,  U  S  pj  n.Vateer6. 
9th  Circuit.  y  S»  U,!s’Circuit  Court 

Sax.  or  Saxt.  Ch.  Saxton’s  Chaucerv  R* 
New  Jersey  Equity  Reports,  vol  1 
Say.  Sayer’s  Reports,  English  King’s  n0  v 
Say.  Costs.  Sayer  on  Costs.  °  8  Benctl- 
Say.  Pr.  Sayle’s  Practice  in  Texas 
Sc.  Scott’s  Reports,  English  Common  Pi»« 
Sc.  Scilicet ,  That  is  to  say.  P  ca#- 

&.  Liber  Rubeus  Scaccarii,  Scottish 
Sc.  Jur.  Scottish  Jurist,  Edinburgh’ 

Sc.  L.  J.  Scottish  Law  Journal,  Glasgow 
Sc.  L.  At.  Scottish  Law  Magazine,  Edinhiirwi, 
Sc.  L.  R.  Scottish  Law  Reporter,  Edinburgh 
Sess.Cas.  Scotch  Court  of  Sessions  Cast 
Acac.  Scaccana  Curia ,  Court  of  Exchequer 
Scammon  s  Reports,  Illinois  Report, 

Scan.  A  fag.  Scandalum  Magnatum 

Iri^Chancery.SCh0aleS  a“d  Lefr°J'’8  ^ 
Scheiff ,  Pr .  Scheiffer’s  Practice. 

Mexico^*  C  L  SchlIlidt,s  Ci vil  La w  of  sPain  and 

Schm.  L.  J.  Schmidt’s  Law  Journal,  New 
Orleans. 

Sc  haul.  Bailm.  Schouler  on  Bailments,  in¬ 
cluding  Carriers. 

Schoul.  Bom .  Rel.  Schouler  on  Domestic 
Relations. 

aS choul.  Per.  Pr.  Schouler  on  Personal  Pro¬ 
perty. 

Schuyl.  Leg.  Rec.  Schuylkill  Legal  Record, 
Pottsville,  Pa. 

Sci.  fa.  Scire  facias. 

Sci.fa.  ad  dis.  deb.  Scire  facias  ad  dispro- 
bandum  debitum. 

Scil.  Scilicet,  That  is  to  say. 

Aco.  Scott’s  Reports,  English  Common  Pleas. 
Aco.  Costs.  Scott  on  Costs. 

Aeo.  Int.  Scott’s  Intestate  Laws. 

Aeo.  AT.  It.  Scott’s  New  Reports,  English 
Common  Pleas. 

Aeo.  Nat.  Scott  on  Naturalization  of  Aliens. 
Aco.  <£  J, .  Tel.  Scott  and  Jarnigan  on  the  La* 
of  Telegraphs.  6 

Scot.  Scotland.  Scottish. 

AcoL  Jur.  Scottish  Jurist,  Edinburgh. 

(?ot'T  R •  /•  Scottish  Law  Journal,  Glasgow- 
Ae.  L.  Af.  Scottish  Law  Magazine,  Edinburgh. 
burgh’  L  Scottish  Law  Reporter,  EdlD' 

vania"  ®cranton  Law  Times,  Penns.'  1- 

£ife  As.  Scratchley  on  Life  Assuranee- 
Znb-  9,ow-  Scribner  on  Dower. 

V^rr0pJ  Scriven  on  Copyholds. 
chasers  F’  &  P‘  Seaborue  ou  Vendors  and  Pur- 

Eu^iT  tfp6  Searle  and  Smith’s  Rcp01^’ 

S  f  rSateoand  DiVOrCe- 

v\Crh-  „  Seaton’s  Forms  in  Chancer). 

Sec  Secti  ®ebas^an  on  Trademarks. 

S?'  fecundum  legem ,  According 
rule.  1CSf‘  &ectindurn  regulam ,  AccordiD;, 

the' Me'aiLfnf  n Sed?wick’8  Leading  Cases  -l,; 

Sc,/,,  S,'ire  of  Damages.  .  0{ 

damages  Sedgwick  on  the  Measu 

6titu<tiou’al  Law  Sedgwlck  on  Statutory  and  <-°u 
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Myn.  Seigniorial  Reports,  Quebec 
M.  Cas.  or  M.  Cas.  Ch .  Select  0 
Chancery,  English. 

SaSm  Lttw./,“'S'  L<1W‘  SelCCt  Ctt8es  1,1  Anffl°- 
li«h^  (  aA’  JlV'  Solect  C  1181,8  ln  Evidence,  Eng- 


(’o"urtJ  rt8'  F‘  Solcct  Cft8C8»  Newfoundland 

Stl.Cas.N’,  Y.  Select  Cases,  Yates  et  ttl..  New 
i  ork. 

[  V' Select  Cases  with  Opinions, 
lisli  ( C<l *'  8eleCt  Ca®e8  iu  Chancery,  Eng- 

fcl.  L.  Cas .  Select  Law  Cases. 

Scld.  or  Scld.  (Ar.  1.).  Sclden’s  Reports,  New 
lork  Ct.  of  Appeals  Reports,  vols.  5-10. 

Md.  Notes.  Seldeu’s  Notes  of  Cases,  New 
1  ork  Court  of  Appeals. 

Self.  Tr.  Selfridge’s  Trial. 

Ml.  Pr  Sel Ion’s  Practice  in  the  King’s  Bench. 
Selw.  AT.  I\  Selwin’s  Nisi  Prius. 

Mw.  d:  Bam.  The  lirst  part  of  Barnwell 
ami  Alderson’s  Reports. 

Scrg.  Attach .  Scrgeanton  Attachment  Law,  Pa. 
Serg.  Const.  L.  Sergeant  on  Constitutional 
Law. 

Serg .  Land  L.  Sergeant  on  the  Land  Laws  of 
Pennsylvania. 

Seva.  Mech.  L.  L .  Sergeant  on  Mechanics’ 

Lien  Ljiw. 

Serg.  ct*  Batch.  Sergeant  and  Rawle’s  Re¬ 
ports,  Pennsylvania. 

Sees.  Cas.  Session  Cases,  English  King’s 
Bench. 

Sess.  Cas.  Sc.  Session  Cases,  Scotch  Court  of 
Sessions. 

Sess.  Pap*  C.  C.  C.  Session  Papers,  Central 
Criminal  Court. 

Sess.  Pap.  0.  B.  Session  Papers,  Old  Bailey. 
Set.  Dec.  or  Set.  F.  Dec.  Seton’6  Forms  of 
Equity  Decrees. 

Sett.  Cas.  Settlement  Cases. 

Sev.  Sevestre’s  Reports,  Calcutta. 

Seto.  Sh.  Sewell  on  Sheriffs. 

Seij.  Merck.  Sh.  Seymour  on  Merchant  Ship- 
ping. 

Sh.  Shaw’s  Reports,  Scotch  Court  of  Sessions 
(1st  Series). 

Sh.  App.  Shaw’s  Appeal  Cases,  English 
House  of  Lords,  Appeals  from  Scotland. 

Sh.  Dig.  Shaw’s  Digest  of  Decisions,  Scotland. 
Sh.  Jus.  Shaw’s  Justiciary  Cases,  Scotland. 
Sh*  \V.  <£  C.  Shaw,  Wilson,  and  Courtnay’s 
Reports,  English  House  of  Lords,  Scotch  Ap¬ 
peals  (Wilson  and  Shaw’s  Reports). 

Sh.  &  Dunl.  Shaw  and  Dunlop’s  Reports, 
First  Series,  Scotch  Court  of  Sessions. 

Sh.  <f*  Macl.  Shaw  and  Maclean’s  Appeal 
.  Cases,  English  House  of  Lords. 

Shand.  Shan d ’8  Reports,  South  Carolina  Re¬ 
ports,  N.  8.,  vols.  11-13. 

Shand  Pr.  Shand’s  Practice,  Court  of  Sessions. 
Sharp.  Sharpstein’s  Digest  of  Life  and  Acci¬ 
dent  Insurance  Cases. 

Sharsw.  Bla.  Com.  Sharswood’s  Blackstone’s 
Commentaries. 

Sharsw.  Comm.  Law.  Sharswood  on  Commer¬ 
cial  Law. 

Sharsw.  Law  Fth .  Sharswood’s  Legal  Ethics. 
Sharsw.  Law  Lee .  Sharswood’s  Law  Lectures. 
Shaw.  Shaw’s  Reports,  First  Series,  Scotch 
Court  of  Sessions. 

Shaw(Vt.).  Shaw’s  Reports,  Vermont  Re¬ 
ports,  vols.  10,  11,  30-35. 

Shaw  App.  Shaw’s  Appeal  Cases,  English 
House  of  Lords,  Appeals  from  Scotland. 

Shaw  Dig.  Shawls  Digest  of  Decisions,  Scotch 
Courts. 

Vol.  I. — 5 


Shaw  s  Kills  Ins.  Shaw’s  Ellis  on  Insurance. 
Shaw  Jus.  Shaw’s  Justiciary  Cases,  Scotch 
Justiciary  Courts. 

Shaw,  W.  A  C.  Shaw,  Wilson,  and  Courtney’s 
Reports,  English  House  of  Lords,  Scotch  Anneals 
(Wilson  and  Shaw’s  Reports). 


Shaw  <f:  Dunl.  Shaw  and  Dunlop’s  Reports 
First  Series,  Scotch  Court  of  Sessions. 

Shaw  cfc  Macl.  Shaw  and  Maclean’s  Scotch 
Appeal  Cases,  English  House  of  Lords. 

Sheartn.  A  Bed.  Neg.  Shearman  and  Redfleld 
on  the  Law  of  Negligence. 

Sheld.  Sheldon’s  Reports,  Superior  Court  of 
Buffalo,  N.  Y. 

Shelf.  Copy.  Shclford  on  Copyholds. 

Shelf.  J.  S.  Co.  Shclford  on  Joint  Stock  Com¬ 
panies. 

Shelf.  I  Ain.  Shelford  on  Lunacy. 

Shelf.  M.  d:  D.  Shelford  on  Marriage  and  Di¬ 
vorce. 

Shelf.  3 fort.  Shelford  on  Mortmain. 

Shelf.  Bailw.  Shelford  on  Railways. 

Shelf.  B.  7V.  Shel ford’s  Real  Property  Stat¬ 
utes. 

Shelf.  T.  Shelford  on  Titles. 

Shep.  Shepherd’s  Reports,  Alabama  Reports, 
N.  S.,  vols.  19-21,  40-51,  and  60. 

Shep.  Touch.  Sheppard’s  Touchstone. 

Shep.  Sel.  Cas.  Shepherd’s  Select  Cases,  Ala¬ 
bama. 

Shepl.  Sheplcy’s  Reports,  Maine  Reports,  vols. 
13-18,  21-30.  ’ 

Shepp.  Abr.  Sheppard’s  Abridgment. 

Shepp.  Act.  Sheppard’s  Action  upon  the  Case. 
Shepp.  Cas.  Sheppard’s  Cases  on  Slauder. 
Shejyp.  Touch.  Sheppard’s  Touchstone. 

Sher.  Ct.  Bep.  Sheriff  Court  Reports,  Scot¬ 
land. 

Sher.  Mar.  Ins.  Sherman’s  Marine  Insurance. 
Sher.  Pr.  Sheridan’s  Practice,  King’s  Bench. 
Ship.  Qaz.  Shipping  Gazette,  London. 

Shipp.  Shipp’s  Reports,  North  Carolina  Re¬ 
ports,  vols.  f>6-67. 

Skirl.  Shirley’s  Reports,  New  Hampshire  Re¬ 
ports,  vols.  49-55. 

Skirl.  L.  C.  Shirley’s  Leading  Cases. 

Shortt  Copy.  Shortt  on  Copyrights. 

Show.  Shower’s  Reports,  English  King’s 
Bench. 

Show.  P.  C.  Shower’s  Parliamentary  Cases. 
Sick.  Sickels’s  Reports,  N.  Y.  Court  of  Ap¬ 
peals  Reports,  vols.  46-82. 

Sick.  Min.  Laws  d ■  D.  Sickles’s  Mining  Laws 
and  Decisions. 

Sid.  Siderfln’s  Reports,  English  King’s  Bench. 
Sid.  Gov.  Sidney  on  Government. 

Sin/e.  Sieye  TraUd  sur  l’Adultfcre. 

Sills  Deeds.  Sills  on  Composition  Deeds. 

Sim.  Simon’s  Reports,  English  Chancery. 

Sim.  Cas.  Simond’s  Cases,  Design  Patents. 

Sim .  Int.  Simon  on  the  Law  of  Interpleader. 
Sim.  M.  S.  Simon’s  Reports,  Newr  Series,  Eng¬ 
lish  Chancery. 

Sim.  Pat.  L.  Simond’s  Manual  of  Patent  Law. 
Sim.  Pr.  Ct.  M.  Simmon’s  Practice  of  Courts 
Martial. 

Sim.  B.  A.  Simon’s  Law  relating  to  Railway 
Accidents. 

Sim.  Stu.  Simon  and  Stuart’s  English 
Chancery  Reports. 

Skene  Verb.  Sign.  Skene’s  De  Verborum  Sig- 
nifleatione. 

Skillm.  Skillman’s  New  York  Police  Reports. 
Skinn.  Skinner’s  Reports,  English  King’s 
Bench. 

Skink.  Skinker’s  Reports,  Missouri  Reports, 
vols.  65-68. 

Slade.  Slade  Reports,  Vermont  Reports,  voL 
15. 
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Sligh  T.  Sligh  on  Law  of  Torts. 

Sloan  Leg.  llcg.  Sloan’s  Legal  Register,  New 
York. 

Srn.  Smith’s  Reports,  English  King’s  Bench. 

Sm.  { E .  D.).  E.  D.  Smith’s  Reports,  New 
York  Common  Pleas. 

Sm.  {Lul.).  Smith’s  Reports,  Indiana. 

Sm.  {K.  B.).  Smith’s  Reports,  English  King’s 
Bench. 

Sm.  {Me.).  Smith’s  Reports,  Maine  Reports, 
vols.  61—64:. 

Sm.  {N.  H.).  Smith’s  Reports,  New  Hamp¬ 
shire. 

Sm.  (Ar.  T.).  Smith’s  Reports,  New  York 
Court  of  Appeals  Reports,  vols.  15-27. 

Sm.  {Pa.)  or  Sin.  {P.  F.).  Smith’s  Reports, 
Pennsylvania  State  Reports,  vols.  51-81j^. 

Sm.  {  TPis.).  Smith’s  Reports,  Wisconsin  Re¬ 
ports,  vols.  1-11. 

Sm.  Act.  Smith’s  Actions  at  Law. 

Sm.  C.  C.  M.  Smith’s  Circuit  Courts-Martial 
Reports,  Maine. 

Sm.  Ch.  Pr.  Smith’s  Chancery  Practice. 

Sm.  Com.  L.  Smith’6  Manual  of  Common  Law. 

Sm.  Comp.  Smith’s  Compendium. 

Sm.  Cont.  Smith  on  Contracts.  • 

Sm.  E.  D.  E.  D.  Smith’s  Reports,  New  York 
Common  Pleas. 

Sm.  Eng.  Smith’s  Reports,  English  King’s 
Bench. 

Sm.  Eq.  Smith’s  Manual  of  Equity. 

Sm.  Ex.  Int.  Smith  on  Executory  Interest. 

Sm.  For.  Med.  Smith’s  Forensic  Medicine. 

Sm.  Forme.  Smith’s  Forms  of  Procedure. 

Sm.  L.  C.  Smith’s  Leading  Cases. 

Srn.  L.  C.  Comm.  L.  Smith’s  Leading  Cases 
on  Commercial  Law. 

Sm.  L.  J.  Smith’s  Law  Journal. 

Sm.  L.  &  T.  Smith  on  Landlord  and  Tenant. 

Sm.  Law  of  Prop.  Smith  on  Real  and  Per¬ 
sonal  Property. 

Sm.  Lead.  Cas.  Smith’s  Leading  Cases. 

Sm.  Mast,  cfc  S.  Smith  on  Master  and  Servant. 

Sm.  Merc.  L.  Smith’s  Mercantile  Law. 

Sm.  Pat.  Smith  on  Patents. 

Sm.  Prob.  L.  Smith’s  Probate  Law  and  Prac¬ 
tice. 

Sm.  Real  <&  P.  Pr.  Smith  on  Real  and  Per¬ 
sonal  Property. 

Sm.  Rec.  Smith’s  Law  of  Receivers. 

Sm.  Rcpar.  Smith’s  Law  of  Reparation. 

Sm.  Stat.  L.  Smith’s  Statutory  and  Constitu¬ 
tional  Law. 

Sm.  &  B.  Railw.  Cas.  Smith  and  Bates’s  Rail¬ 
way  Cases,  American  Courts. 

Sm.  &  Bat.  Smith  and  Batty’s  Reports,  Irish 
King’s  Bench. 

Sm.  &  G .  Smale  and  Gifford’s  Reports,  Eng¬ 
lish  Chancery.  b 

Sm.  &  M.  Smedes  and  Marshall’s  Reports, 
Mississippi  Reports,  vols.  9-22. 

Sm.  (fc  M.  Ch.  Smedes  and  Marshall’s  Chan¬ 
cery  Reports,  Mississippi. 

Sm.  c fc  Sod.  L.  &  T.  Smith  and  Soden  on 
Landlord  and  Tenant. 

Smale  &  Giff.  Smale  and  Gifford’s  Reports, 
English  Chancery. 

Smedes  &  M.  Smedes  and  Marshall’s  Reports, 
Mississippi  Reports,  vols.  9-22. 

Smedes  &  M.  Ch.  Smedes  and  Marshall’s  Chan¬ 
cery  Reports,  Mississippi. 

Smith.  See  Sm. 

Smy.  Smythe’s  Reports,  Irish  Common  Pleas 
and  Exchequer. 

Smy.  Ilomst.  Smyth  on  Homestead  and  Ex¬ 
emption. 

Sn.  or  Sneed.  Sneed’s  Reports,  Tennessee. 

Sneed  Dec.  or  Sneed  Ey.  Sneed’s  Kentucky 


Snell  Eq.  Snell’s  Principles  of  Equity 
Snyder  Rel.  Corp.  Snyder  on  Religions  n 
porations.  V/0r- 

So.  Car.  South  Carolina  Reports. 

So.  Car.  Const.  South  Carolina  Constitutions 

Reports.  ai 

So.  Car.  L.  J.  South  Carolina  Law  Journal 
Columbia.  a> 

So.  L.  J.  Southern  Law  Journal  and  P 
porter,  Nashville,  Tenn. 

So.  L.  R.  Southern  Law  Review,  Nashville 
Tenn.  ’ 

So.  L.  R.  N.  S.  Southern  Law  Review  1W 
Series,  St.  Louis,  Mo.  7 

So.  West.  L.  J.  Southwestern  Law  Journal 
Nashville,  Tenn.  a1’ 

Sol.  J.  Solicitor’s  Journal,  London. 

Sol.  J.  &  R.  Solicitor’6  Journal  and  Reporter 
London.  ’ 

South.  Southard’s  Reports,  New  Jersey  Law 
Reports,  vols.  4-5. 

South.  L.  J.  &  Rep.  Southern  Law  Journal 
and  Reporter,  Nashville,  Tenn. 

South.  L.  Rev.  Southern  Law  Review,  Nash¬ 
ville,  Tenn. 

South.  L.  Rev.  N.  S.  Southern  Law  Review 
New  Series,  St.  Loui6,  Mo. 

Sp.  A.  Special  Appeal. 

Sp.  T.  Special  Term. 

Sp.  Laws.  Spirit  of  Laws,  by  Montesquieu. 
Spear.  Spear’s  Reports,  South  Carolina. 

Spear  Ch.  or  Spear  Eq.  Spear’s  Chancery  Re¬ 
ports,  South  Carolina. 

Spear  Extr.  Spear’s  Law  of  Extradition. 

Spel.  Spelman’s  Glossary. 

Spel.  Feud.  Spelman  on  Feuds. 

Spenc.  Spencer’s  Reports,  New  Jersey  Law 
Reports,  vol.  20. 

Spenc.  {Minn. ) .  Spencer’s  Reports,  Minnesota 
Reports,  vols.  10-20. 

Spence  Eq.  Jur.  Spence’s  Equitable  Jurisdic¬ 
tion. 

Spence  Or.  L.  Spence’s  Origin  of  Laws. 

Spence  Pat.  Inv.  Spence  on  Patentable  Inven¬ 
tions. 

Spink.  Spink’s  Reports,  English  Admiralty 
and  Ecclesiastical. 

Spink  P.  C.  Spink’s  Prize  Cases,  English. 
Spoon.  Spooner’s  Reports,  Wisconsin  Reports, 
vols.  12-15. 

Spott.  Spottiswoode’s  Reports,  Scotch  Court 
of  Sessions. 

Spott.  St.  Spottiswoode’s  Styles,  Scotland. 
Spr.  Sprague’s  Decisions,  U.  S.  Dist.  Court, 
Massachusetts. 

St.  State.  Statute.  Statutes  at  Large. 

St.  Story’s  Reports,  U.  S.  Circuit  Court,  1st 
Circuit. 

St.  Stair’s  Reports,  Scotch  Court  of  Sessions. 
St.  Abm.  Statham’s  Abridgment. 

St.  Armand.  St.  Armand  on  the  Legislative 
Power  of  England. 

St.  Cas.  Stillingfleet’s  Ecclesiastical  Cases, 
English. 

St.  Ch.  Cas.  Star  Chamber  Cases. 

St.  Clem .  St.  Clement’s  Church  Case,  Phila¬ 
delphia.  .  . 

St.  Ecc.  Cas.  Stillingfleet’s  Ecclesiastica 

Cases,  English. 

St.  Inst.  Stair’s  Institutes  of  the  Law  of  Sco  - 
land. 

St.  Marks.  St.  Mark’s  Church  Case,  Phi  a 
delphia. 

St.  P.  State  Papers. 

St.  Rep .  State  Reports. 

St.  Tr.  State  Trials. 

Stair.  Stair’s  Reports,  Scotch  Court  of  Session  • 
Stair  Inst.  Stair’*  Institutes  of  the  La>'fcC 
Scotland. 
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Swift’s  System  of  the  Laws  of 
Swinton’s  Justiciary  Cases 


Swift  Sys. 

Connecticut. 

Swin.  Jus.  Cas. 

Scotland. 

Swirib .  Des.  Swinburne  on  the  Law  of  De¬ 
scents. 

Swinb.  Mar .  Swinburne  on  Marriage. 

Swirib.  Spo .  Swinburne  on  Spousals. 

Swinb .  Wills.  Swinburne  on  Wills. 

Sycl.  App.  Sydney  on  Appeals. 

Syme.  Syme’s  Justiciary  Cases,  Scotland. 

Syn.  Ser.  Synopsis  Series  of  the  U.  S.  Trea¬ 
sury  Decisions. 

T.  Tempore.  Title.  Trinity  Term. 

T.  B.  Monr.  T.  B.  Monroe’s  Reports,  Ken¬ 
tucky  Court  of  Appeals. 

T.  Jones.  T.  Jones’s  Reports,  English  King’s 
Bench  and  Common  Pleas. 

T.  L.  Termes  de  la  Ley. 

T.  R .  Teste  Rege. 

T.  R.  Term  Reports,  English  King’s  Bench 
(Durnford  and  East’s  Reports). 

T.  R.  E.  Tempore  Regis  Edwardi. 

T.  Raym.  T.  Raymond’s  Reports,  English 
King’s  Bench. 

T.  T.  Trinity  Term. 

T.  U.  P.  Charlt.  T.  U.  P.  Charlton’s  Reports, 
Georgia.  ’ 

^  T:  C'  Thompson  and  Cook’s  Reports,  New 
York  Supreme  Court. 

^  T\&  6-  Tyr whitt  and  Granger’s  Reports, 
English  Exchequer.  ’ 

T.  <fc  M  Temple  and  Mew’s  Reports,  English 
Criminal  Appeal  Cases.  6 

“d  P“"IPS’8  Rcp0r“’  E”S- 

ll»h'c>*ce  $7*  “d  RUSSCl1’8  E“« 

Tail  Ev.  Tait  on  Evidence. 
cir\lb'  CaSGS  tempore  Talbot,  English  Chan- 

tZ’i  JamTyn’?  RepOIt8’  EnSlish  Chancery 

^aml.  Ev.  Tamlyn  on  Evidence. 

Taml.T.T.  Tamlyn  on  Term  of  Years. 

Jan.  Dec.  or  Taney.  Taney’s  Decisions  tw 
Campbell,  U.  8.  Circuit  Court,  4th  Circuit.  ’  7 

volsTk  *  Rep°rtS>  Indiaua  RePo*-t6, 

O  rap.  or  Tapp.  Tappan’s  Nisi  Prius  Reports, 

%ap-  £  M'  Tapping's  Copyholder’s  Manual 
tZ'v  m\  e‘PS™n  *he 'VrlItl>f  Mandamus. 

nauSnd  CbampeTr  L"  °f  Mal“K 
CoSifeK^^-^ansn.ead.a 
Pl2“  Taunt°n’8  Reports,  English  Common 
Bench.  Tayl°r’8  Rep0rts’  UpPer  Ca»a<la  King's 

linr<¥erm'R^keTayl0r,S  Rep°rts’  North  Caro- 

adfl^ing’f  Bench  Taylor’s  Reports,  Upper  Can- 
LTay IBank.  L.‘  Taylor  on  the  Bankruptcy 

3  Fn  Lr  Baylor  on  Civil  Law. 
rl,  n  Tavlor  on  Evidence. 

Tavl'  ?!: r  °n  Government. 

Taii  r  ^  «,  Tavlor  on  Landlord  and  Tenant 
S'  if™,  °r0S-  Tay!or’B  Law  Glossary 
deuce.  •  Med.  Jur.  Taylor’s  Medlca?' jXispru- 

%$>■■ 5L  TSir"nP&- 

“*»  SLJS  iSff&S  Eng- 


Term. 


- .  Tennessee  Reports. 

«££*?■  Tcn““8“  ■Hun. 

xS&£7-  Sep-  Te"”S“e  ^portw, 

Term  Reports,  English  King’s  n„  , 
(Durnford  and  East’s  Reports).  S  8  Bent‘h 

Term  N.  C.  Term  Reports,  North  To.,, 
by  Taylor.  ’  n  tar°lina, 

^Terr.  Terrell’s  Reports,  Texas  Reports,  Voi. 

Terr.  &  Wal.  Terrell  and  Walker’s 
Texas  Reports,  vols.  38-51.  ReP®rta, 

Tex.  Texas  Reports. 

EPt  JeXaS  ?°UrtTof  APPea's  Reports 
Tex.  L.  J.  Texas  Law  Journal,  Tyler  T^v' 

™  I'  *  £  Thomst"1  on  Bills ’.id  NiS1”- 

Th.  Lr.  Thesaurus  Brevium. 

^  *  Theodon  Capitula  et  Fragments 
Th.  Dig.  Theloall’s  Digest. 

Th.  Ent.  Thompson’s  Entries. 

Thacher’8  Criminal  c„,«, 

'Them.  La  Themis,  Montreal,  Quebec 
Themis.  The  American  Themis,  New  York  "i 
Surety^  ^  ^  Theobald  on  Principal  and 

wins*50'  Theobald  on  Construction  of 

Tlies.  Brev.  Thesaurus  Brevium. 

Thom.  Thomas’s  Reports,  Nova  Scotia. 

Reports,  volX?*  Thomas’6  ReP°rts,  Wyoming 

Thom.  Bills.  Thomson  on  Bills  and  Notes. 
Thom.  Co.  Litt.  Thomas’s  Edition  of  Coke 
upon  Littleton. 

Thom.  L.  C.  Thomas’s  Leading  Cases  on 
Constitutional  Law. 

Thom.  3 fort.  Thomas  on  Mortgages. 

Acts.  Thomson’s  Scottish  Acts. 

xt  1  Dec.  Thomson’s  Select  Decisions, 

Nova  Scotia. 

Thom.  U.  Jur .  Thomas  on  Universal  Juris¬ 
prudence. 

Thom.  &  Fr.  Thomas  &  Franklin’s  Reports, 
Maryland  Ch.  Dec.,  vol.  1. 

Ihomp.  ( Cal .).  Thompson’s  Reports,  Cali¬ 

fornia  Reports,  vols.  3!>-40. 

Scotia^*  ^  ^0*  Thompson’s  Reports,  Nova 

Thomp .  B.  B.  S.  Thompson  on  Benefit  Build¬ 
ing  Societies. 

'Ihomp.  Car.  Thompson  on  Carriers, 
the  Jury*  Thompson  on  Charging 

Ent.  Thompson’s  Entries.  t 

Highwm/>*  High.  Thompson  on  the  Law  of 

Thomp.  Home.  <t  Exem.  Tliompson  on  Home¬ 
stead  and  Exemption. 

homp  Liab.  Off.  Thompson  on  Liability  of 

Ofhcers  of  Corporations. 

of  Stodkhi  ^0€^%  Thompson  on  Liability 
Thomp.  Man.  Thompson’s  Manual.  , 

Ba^Scf  *  Ca>-  TI‘»">PS»“'S  N‘“°" 

^<eg.  Tliompson  on  Negligence.  . 
Countries  Thompson’s  Patent  Laws  of  a 

dies^0m^>"  p‘ern'  Thompson’s  Provisional  Rem®" 

C™s”iP'  TeUn-  CaS-  Thompson’s  Tcnnesse® 

New  vL^i*  e'  Thompson  and  Cook’s  Repo^s’ 
in ew  Y°rk  Supreme  Court. 

ticnl  n«nV  Thornton’s  Notes  of  Cases  Ecclee^ 
Kyland  Maritime,  English. 

Conv.  Thornton’s  Conveyancing* 
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Thnng.  L.  D.  Th  ring’s  Land  Drainage  Act. 

Throop  Ag.  or  Throop  V.  Ag.  Throop  on 
Verbal  Agreements. 

Tichb.  Tr.  Report  of  the  Ticbbome  Trial, 
London. 

23?  PrT-  Tidd’s  Practice  in  the  King’s  Bench. 

Tiff.  Tiffany  6  Reports,  New  York  Court  of 
Appeals  Reports,  vols.  28-39. 

Tiff  <£  B.  Tr.  Tiffany  and  Bullard  on  Trusts 
and  Irus tees. 

Tiff-  <£  S.  Tr.  Tiffany  and  Smith's  Practice, 
New  York. 

Till.  Tree.  Tillingbast’s  Precedents. 

Till .  d*  Sh .  Pr .  Tillinghast  and  Shearman’s 
Practice. 


Till,  d  Yates  App .  Tillinghast  and  Yates  on 
Appeals. 

1  Us.  St.  L .  Tilsey’s  Stamp  Laws. 

Tinw.  Tinwald’s  Reports,  Scotch  Court  of 
Sessions. 

Tit.  Title. 

Tobey.  Tobey’s  Reports,  Rhode  Island  Re¬ 
ports,  vols.  9-10. 

Toll .  Ex.  Toller  on  Executors. 

Torak.  Inst,  or  Tornk.  R.  L.  Tomkins’s  Insti¬ 
tutes  of  Roman  Law. 

Totnk.  &  J.  B.  L.  Tomkins  and  Jeckens’s 
Roman  Law. 

T orrd.  Tomlin’s  Election  Evidence  Cases. 

Toml.  L.  I).  Tomlin ’6  Law  Dictionary. 

Toml.  Supp.  Br.  Tomlin’s  Supplement  to 
Brown ’6  Parliamentary  Cases. 

Tor.  Deb.  Torbuck’6  Reports  of  Debates. 

Toth.  Tothili’s  Reports,  English  Chancery. 

Touch.  Sheppard’s  Touchstone. 

TotUl.  Dr.  Civ.  Toullier’s  Droit  Civil  Fran- 
$ais. 

Towl.  Con.  Towle  on  the  U.  S.  Constitution. 

Town.  Com.  Law.  Tow  nsend  on  Commercial 
Law. 

Town.  PI.  Towmehend’6  Pleading. 

Town.  Pr.  Townshend’s  Practice,  New  York. 

Town.  Si.  d  L.  Townshend  on  Slander  and 
Libel. 

Town.  St.  Tr.  Tow  nsend’s  Modern  State  Trials. 

Town.  Sum.  Proc.  Townshend ’s  Summary 

Proceedings  by  Landlords  against  Tenants. 

Tr.  Translation.  Translator. 

Tr.  Eq.  Treatise  of  Equity,  by  Fonblanque. 

Tr.  d  H.  Pr.  Troubat  and  Haly’s  Practice, 
Pennsylvania. 

Tr.  &  H.  Prec.  Troubat  and  Haly’s  Prece¬ 
dents  of  Indictments. 

Traill  Med.  Jur.  Traill  on  Medical  Jurispru¬ 
dence. 

Train  d  IT.  Prec.  Train  and  Heard ’6  Prece¬ 
dents  of  Indictments. 

Trans.  App.  Transcript  Appeals,  New  York. 

Trat.  Jur.  Mer.  Tratade  de  Jurisprudentia 
Mercantil. 

Trav.  d  Tw.  L.  of  N.  Travers  and  Tw'fcs  on 
Law  of  Nations. 

Tread.  Treadway’s  Reports,  South  Carolina 
(Constitutional  Reports). 

Treb.  Jur.  de  la  Med.  Trebuchet,  Jurispru¬ 
dence  de  la  M&Iecine. 

Trern.  Tremaine’s  Pleas  of  the  Crown. 

Trev.  Tax.  Sue.  Trevor  on  Taxes  on  Succes¬ 


sion.  ~  . 

Tri.  Bish.  Trial  of  the  Seven  Bishops. 
Tri.  per  Pais.  Trials  per  Pais. 

Trib.  Civ.  Tribunal  Civil. 

Trib.  de  Com.  Tribunal  de  Commerce. 
Trin.  or  Trin.  T.  Trinity  Term. 

Trop.  Dr.  Civ.  Troplong’6  Droit  Civil. 
Troub.  Dim.  Part.  Troubat  on  Limited 


Part¬ 


nerships. 

Troub.  d  II.  Pr. 
tice,  Pennsylvania. 


Troubat  and  Ilaly’s  Prac- 


Trow .  Trower  on  Debtor  and  Creditor. 

Tru.  Railw.  Rep.  Truman ’6  Railway  Reports. 

Tuck.  Tucker’s  Surrogate  Reports,  New 
York. 

Tuck.  Bl .  Com.  Blackstone’6  Commentaries, 
by  Tucker. 

Tuck.  Led .  Tucker’s  Lectures. 

Tuck.  PI.  Tucker’s  Pleadings. 

Tuck.  Sel .  Cas.  Tucker’s  Select  Cases,  New¬ 
foundland  Courts. 

Tud.  Char.  Tr.  Tudor  on  Charitable  Trusts. 

Tud.  L.  Cas.  or  Tud.  L.  Cas.  M.  L.  Tudor’s 
Leading  Cases  on  Mercantile  Law. 

Tud.  L.  Cas.  R.  P.  Tudor’s  Leading  Cases  on 
Real  Property. 

Tup.  App.  Tupper’s  Appeal  Reports,  Ontario. 

Turn.  Ch.  Pr.  Turner  on  Chancery  Practice. 

Turn.  Pr.  Turnbull’s  Practice,  New  York. 

Turn,  d  Ph.  Turner  and  Phillip’s  Reports, 
English  Chancery. 

Turn,  d  Rus.  Turner  and  Russell’s  Reports, 
English  Chancery. 

Tutt.  Tuttle’s  Reports,  California  Reports, 
vols.  23-32  and  41-51. 

Tutt.  d  Carp.  Tuttle  and  Carpenter’6  Reports, 
California  Reports,  vol.  52. 

Twiss  L.  of  Nat.  Twfes’s  Law  of  Nations 

Tyler.  Tyler’s  Reports,  Vermont. 

Tyler  Bound,  d  Fenees.  Tyler’6  Law  of  Boun¬ 
daries  and  Fences. 

Tyler  Ecc .  Tyler  on  American  Ecclesiastical 
Law\ 

Tyler  Ej.  Tyler  on  Ejectment  and  Adverse 
Enjoyment. 

T yler  Fixt.  Tyler  on  Fixtures. 

Tyler  Inf.  Tyler  on  Infancy  and  Coverture. 

Tyler  Us.  Tyler  on  Usury. 

Tyng.  Tyng’s  Reports,  Massachusetts  Reports, 
vols.  2-17. 

Tyrw.  Tyrwhitt’8  Reports,  English  Exche¬ 
quer. 

Tyrw.  d  O.  Tyrw  hitt  and  Granger’s  Reports, 
English  Exchequer. 

U.  B.  Upper  Bench. 

U.  B.  Prec.  Upper  Bench  Precedents  tempore 
Car.  I. 

U.  C.  C.  P.  Upper  Canada  Common  Pleas 
Reports. 

U.  C.  Cham.  Upper  Canada  Chambers  Re¬ 
ports. 

U.  C.  Chan.  Upper  Canada  Chancery  Reports. 

U.  C.  E.  <£  A.  Upper  Canada  Error  and  Ap¬ 
peals  Reports. 

U.  C.  L.  J.  Upper  Canada  Law  Journal, 
Toronto. 

U.  C.  0.  S.  Upper  Canada  Queen’s  Bench 
Reports,  Old  Series. 

U.  C.  Pr.  Upper  Canada  Practice  Reports. 

U.  C.  Q.  B.  Upper  Canada  Queen’6  Bench 
Reports. 

U.  C.  Q.  B.  0.  S.  Upper  Canada  Queen’s 
Bench  Reports,  Old  Series. 

U.  K.  United  Kingdom. 

U.  S.  United  States  Reports. 

U.  S.  Crim.  Dig.  United  States  Criminal  Di¬ 
gest,  by  Waterman. 

U.  S.  Dig.  Abbott’s  United  States  Digest. 

U.  S.  Eq.  Dig.  United  States  Equity  Digest. 

U.  S.  Jur.  United  States  Jurist,  Washington, 
D.  C. 

U.  S.  L.  Int.  United  States  Law  Intelligencer 
(Angell’e),  Providence  and  Philadelphia. 

U.  S.  L.  J.  United  States  Law  Journal,  New 
Haven  and  New  York. 

U.  S.  L.  M.  or  U.  S.  Law  Mag.  United  States 
Law  Magazine  (Livingston’s),  NTew  York. 

U.  S.  R.  S.  United  States  Revised  Statutes. 

U.  S.  Reg.  United  States  Register,  Philadel¬ 
phia. 
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U.  S.  Stat.  United  States  Statutes  at  Large. 
Vim.  L.  Rec.  Ulman’s  Lawyer's  Record,  New 

York. 

Ulp.  Ulpian’s  Fragments. 

Umf.  Off .  Cor.  Umfreville’s  Office  of  Coroner 
Under h.  Torts.  Underhill  on  Torts. 

Up.  Can.  See  U.  C. 

Upt.  Mar.  IF  &  Fr.  Upton  on  Maritime  War¬ 
fare  and  Prize. 

Upt.  Tradem.  Upton  on  Trademarks. 

Url.  For.  Fat.  Urliug  on  Foreign  Patents. 
Url.  Trust.  Urling  on  Trustees. 

Utah .  Utah  Reports. 

V.  Versus.  Victoria.  Victorian. 

V.  A.  C.  or  F.  Adm.  Vice- Admiralty  Court. 
F.  C.  Vice-Chancellor.  Vice-Chancellor’s 
Court. 

V.  0.  De  Verborum  Obligationibus. 

F  S.  De  Verborum  Signiiieatione. 

F  d  B.  Vesey  and  Beames’s  Reports,  English 
Chancery. 

F.  d  S.  Vernon  and  Scriven’s  Reports,  Irish 
King’s  Bench. 

Va.  Virginia  Reports. 

Va.  Cas.  Virginia  Cases. 

Ya.  L.  J.  Virginia  Law  Journal,  Richmond. 
Va.  R.  Gilmer’s  Reports,  Virginia. 

Val.  Com.  Valen’s  Commentaries. 

Vail.  Ir.  L.  Vallencey’s  Ancient  Laws  of  Ire¬ 
land. 

Van  Hay.  Eq.  Van  Haythuysen’s  Equity 
Draftsman. 

Van  Hay.  Mar.  Ev .  Van  Haythuyer  on  Mari¬ 
time  Evidence. 

Van  K.  Van  Koughnet’s  Reports,  Upper 
Canada  C.  P.  Reports,  vols.  15-21. 

Van  Xess.  Van  Ness’s  Reports,  U.  S.  District 
Courts,  New  York. 

Van  Sant.  Eq.  Fr.  Van  Santvoord’s  Equity 
Practice.  ^  J 

Van  Sant.  FI.  Van  Santvoord’s  Pleading 
Van  Sant.  Free.  Van  Santvoord’s  Prece¬ 
dents.  ' 

Vatt.  Vattel’s  Law  of  Nations. 
monPleas.  VaUghan’6  RePorts>  EnS»sh  Com- 
delphk,'  pZaUX’S  Recorder’8  decisions,  Pkila- 
dition."  Extrad-  Vazelhes's  Etude  sur  l’Extra- 

*0lSjVe*“J’*  Sports, 

Vend.  Ex.  Venditioni  Exponas. 

Bench!"  Ventns’6  Reports,  English  King’s 

rZn  <fcVtrn°ve  Reports>  Enfrlish  Chancery. 
Irishman*  ?BeuIbm0n  aDd  Scriv^’s  Reports, 

v'enl  CFvtrv  VVpla,nck  on  Contracts. 

verpl.Ev.  Verplanck  on  Evidence 
eery""  VeSCy’  Seuior’8>  R^vts,  Engiish  Chan- 

ChlnceiT  VeSCy’  Juni°r’8>  RePorts,  English 

Ju- 

Enclish  CimnceryVeSey  and  Beames’s  Reports, 

¥*.***  ?'d  Book  of  Entries. 

Viet  6  v  Natura  Brevium. 

ton?-  Sep'  fepo?s"  Colony1  o°fUv“c: 

Viner  s  Abridgment, 


lion 


Canon 


Fin.  Supp.  Supplement  to  Viner>« 
ment.  ers  Abri^ 

Vincens  Leg.  Com.  Vincens’s  T^i 
Commerciale.  e^ai 

Finn.  Vinnins. 

Vint.  Can.  L.  Vinton  on  American 
Law. 

saST;  V‘rei”’‘  R'port''  Mllne  Eei»««,wk 

Virg.  Virginia  Reports. 

Virg.  Cas.  Virginia  Cases. 

Viz.  Videlicet,  That  is  to  say. 

Von  Holst  Const.  His.  Von  Holst’s  (W* 
tional  History  of  the  U.  S.  ^0nstltQ* 

Voorh.  Code.  Voorhies’s  Code,  New  York 
Voorh.Cr.  Jur.  Voorhies  on  the  Criminoi 
Jurisprudence  of  Louisiana.  nnuDai 

Vr.  or  Vroom.  Vroom’s  Reports,  New  Jen*P 
Law  Reports,  vols.  30-41.  ^ 

Vs.  Versus. 

Vt.  Vermont  Reports. 

W.  King  William  ;  thus  1  W.  I.  signifies  the 
first  year  of  the  reign  of  King  William  I. 

IF  Statute  of  Westminster. 

W.  Bl.  William  Blackstone’s  Reports,  Ed». 
lisli  King’s  Bench  and  Common  Pleas. 

IF.  C.  C.  Washington’s  Circuit  Court  ReDorfe 
U.  3.,  3d  Circuit. 

W.  Ent.  Winch’s  Book  of  Entries. 

IF.  IL  Chron.  Westminster  Hall  Chronicle, 
London. 

W.  H.  d  O.  Welsby,  Hurlstone,  and  Gordon's 
Reports,  English  Exchequer  Reports,  vole.  1-9. 
IF.  J.  Western  Jurist,  Des  Moines,  Iowa. 

IF.  Jones.  Wm.  Jones’s  Reports,  English 
Courts. 

IF  Kel.  Wm.  Kelyne’s  Reports,  English 
King’s  Bench  and  Chancery. 

IF  L .  Gaz .  Western  Law  Gazette,  Cincin¬ 

nati,  O. 

W.  L.  Jour.  Western  Law  Journal,  Cincin¬ 
nati,  O. 

IF .  L.  M.  Western  Law  Monthly,  Cleveland,  0. 
IF  L.  R.  Washington  Law  Reporter,  Wash¬ 
ington,  D.  C. 

IF.  AT.  Weekly  Notes,  London. 

IF.  AT.  Cas.  Weekly  Notes  of  Cases,  PM** 
delphia. 

IF.  F.  Cas.  Wollaston’s  Practice  Cases. 

IF.  R.  Weekly  Reporter,  London. 

IF.  R.  Calc.  Southerland’s  Weekly  Reporter? 
Calcutta. 

IF  Rep.  West’s  Reports  temp.  Hardwire, 
English  Chancery.  T 

IF.  T.  R .  Weekly  Transcript  Reports,  M 
York. 

IF.  Ten.  Wright’s  Tenures.  . 

B  *  Ty.  R.  Washington  Territory  Reports- 
B*  Ba.  West  Virginia  Reports. 
w-  W.  <fc  D.  Will  more,  Wollaston,  and  Ban 
son^s  Reports,  English  Queen’s  Bench.  * 

IF  W.  d  H.  Willmore,  Wollaston, 
Hodge’s  Reports,  English  Queen’s  Bench.  / 

IF  d  Buh.  West  &  Buhler’s  Collects 
Futwahs,  Iridia.  ** 

-K  Woodbury  and  Minot’s  RlPl 
9*rcu*t  Court,  1st  Circuit.  p.nn. 

II.  d  S.  Watts  and  Sergeant’s  Reports, 

sylvania.  6 

B*  &  App%  Wilson  and  ShawT’s  Scotc 
peals,  English  House  of  Lords. 

Ba.  Wales. 

Reports,  Pennsylvania.  ^ 

II add.  Dig .  Waddilove’s  Digest  of  E 
Ecelesiastica1  Cases.  xT  ^ 

Hot  ice.  Wade  on  the  Law  of  No  ? 
Back  Retro.  L.  Wade  on  Retroactive  ^ 

fern*  Act'  *  Fef.  Wait’s  Actions  ana 
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Walker's  Reports,  Mississippi 

Walker's  Reports,  Texas  Re- 

.  Walker's  Introduction  to 

Walker  on  Banking  Law. 
Walker's  Chancery  Cases, 

Walker's  Theory  of  the  Com- 


IlaiL  I V.  Wait's  New  York  Practice. 
v  v\ait.  St.  Pap.  Wait's  State  Papers  of  the 

tyrt.  Walford  on  Parties  to  Actions 
Waif,  Railw.  Walford  on  Railways. 

Ch^neery^^’^  Walker’8  RePorts,  Michigan 

Walk.  (Msg.). 

Reports,  vol.  1. 

Walk.  ( Tex .). 
ports,  vol.  25. 

Walk.  Am.  L. 

American  Law. 

Walk.  Bank.  L. 

Walk.  Ch.  Cas. 

Michigan. 

Walk.  Com.  L. 
mon  Law. 

Walk.  Wills .  Walker  on  Wills. 

Wall.  Wallace's  Reports,  U.  S.  Supreme 
Court. 

Wall.  C.  C.  Wallace's  Reports,  U.  S.  Circuit 
Court,  3d  Circuit, 

Wall.  Jun .  Wallace,  Junior's,  Reports,  U.  S. 
Circuit  Court,  3d  Circuit. 

Wall.  Pr.  Wallace's  Principles  of  the  Laws  of 
Scotland. 

Wallis.  Wallis's  Reports,  Irish  Chancery. 

B  ateA.  Walsh's  Registry  Cases,  Ireland. 
Ward.  (Ohio).  Warden's  Reports, Ohio  State 
Reports,  vols.  2-4. 

Ward  Just.  Ward's  Justices  of  the  Peace 
Ward  Leg.  Ward  on  Legacies. 

Ward  Nat.  Ward  on  the  Law  of  Nations. 
Ward.  Sm.  Warden  and  Smith's  Reports, 
Ohio  State  Reports,  vol.  3. 

Ware.  Ware's  Reports,  U.  S.  District  Court, 
Maine. 

Warr.  BL  Warren'6  Blackstone. 

Warr.  L.  S.  Warren's  Law  Studies. 

Wash.  (Fa.).  Washington's  Reports,  Vir¬ 
ginia. 

Wash .  C.  C.  Washington's  Reports,  U.  S.  Cir¬ 
cuit  Court,  3d  Circuit. 

Wash.  L.  Rep.  Washington  Law  Reporter, 
Washington,  D.  C. 

Wash.  Ty.  Washington  Territory  Reports'. 
Washh.  Washburn's  Reports,  Vermont  Re¬ 
ports,  vols.  16-23. 

Washh.  Cr.  L.  Washburn  on  Criminal  Law. 
Washh.  Easem .  Washburn  on  Easements  and 
Servitudes. 

Washh.  R.  P.  Washburn  on  Real  Property. 
Wat.  Cr.  Proc.  Waterman's  Criminal  Pro¬ 
cedure. 

Wat.  Jus.  Waterman's  Justice. 

Wat.  Set-Off.  Waterman  on  Set-Off,  etc. 

Wat .  Tres.  Waterman  on  Trespass. 

Watk.  Conv .  Watkins's  Conveyancing. 

Walk.  Copyh.  Watkins's  Copyholds. 

Wats.  Arb.  Watson  on  Arbitration. 

Wats.  Cler.  Law.  Watson's  Clergyman's  Law. 
Wats.  Comp,  or  I Vats.  Eq.  Watson's  Com¬ 
pendium  of  Equity. 

Wats.  Const.  Hist.  Watson's  Constitutional 
History  of  Canada. 

Wats.  Part.  Watson  on  the  Law  of  Partner- 

B]"Lt,  Sher.  Watson  on  Sheriffs. 

Watts.  Watts’s  Reports,  Pennsylvania. 

Watts  dk  Ser.  Watts  and  Sergeant’s  Reports, 

Pennsylvania.  ,  . 

Web.  rat.  Webster  on  Patents. 

Web.  rat.  Cas.  Webster’s  Patent  Cases,  Eng- 

Webb.  Webb’s  Reports,  Kansas  Reports,  vols. 
a  on 

Wehh,  A’ B.  dr  W.  Webb,  A'Bcckett,  and  Wil¬ 
liams's  Reports,  Victoria. 


I \ebh}  A' B.  dr  W.  Eq.  Webb,  A'Bcckett,  and 
Williams's  Equity  Reports,  Victoria. 

Webb,  A’B.  &  W.  I.  P.  &  M.  Webb,  A 'Beck¬ 
ett,  and  Williams's  Insolvency,  Probate,  and  Ma¬ 
trimonial  Reports,  Victoria. 

Webb,  A’B.  &  W.  Min.  Vrebb,  A'Bcckett,  and 
Williams's  Mining  Cases,  Victoria. 

Webb.  &  D.  Webb  and  Duval's  Reports,  Texas 
Reports,  vols.  1-3. 

Webs.  Pat.  Cas.  Webster's  Patent  Cases.  Eng¬ 
lish  Courts. 

Wedg.  Gov.  &  Laws.  Wedgwood’s  Govern¬ 
ment  and  Laws  of  the  U.  S. 

Weekl .  Cin.  L.  B.  WTeekly  Cincinnati  Law 
Bulletin. 

Weekl.  Big.  Weekly  Digest,  New  York. 

Weekl .  L.  Rev.  Weekly  Law  Review,  San 
Francisco,  Cal. 

Weekl.  No.  Wreekly  Notes  of  Cases,  London. 

Weekl.  No.  Cas.  Weekly  Notes  of  Cases. 
Philadelphia. 

Weekl.  Reptr.  Wreekly  Reporter,  London. 

Weekl.  Trans.  Repts.  Weekly  Transcript  Re¬ 
ports,  New  York. 

Weeks  Att.atLaw.  Vreekson  Attorneys  at  Law. 

Weeks ,  B.  A.  Inj.  Weeks,  Damnum  Absque 
Injuria. 

Weeks  Bep.  Weeks  on  the  Law  of  Deposition. 

W'eight.  M.  dr  L.  Weightman's  Marriage  and 
Legitimacy. 

Welf.  Eq.  PI.  Wei  ford  on  Equity  Pleading. 

Wellw.  Abr.  Wellwood's  Abridgment  of  Sea 
Laws. 

Wells  L.  dc  F.  Wells's  Questions  of  Law  and 
Facts. 

I  Veils  Res  Ad.  dr  St.  B.  Wells  on  Res  Adjudi- 
cata  and  Stare  Becisis. 

Wells  Sep.  Pr.  of  Mar.  Worn.  Wells  on  Sepa¬ 
rate  Property  of  Married  WTomen. 

Welsby,  H.  &  G.  Welsby,  Hurlstone,  &  Gor¬ 
don's  Reports,  English  Exchequer  Reports,  vols. 
1— 9. 

Welsh.  Welsh's  Registry  Cases,  Ireland. 

Wend.  Wendell's  lieports,  New  York  Su¬ 
preme  Court. 

Wendt  Mar.  Leg.  Wendt  on  Maritime  Legis¬ 
lation. 

Went.  Ex.  or  Went.  Off.  Ex.  Wentworth  on 
Executors. 

Went .  PI.  Wentworth  on  Pleadings. 

Wesk.  Ins.  Weskett  on  Insurance. 

West.  West's  Reports,  English  Chancery  tem¬ 
pore  Hardwicke. 

West.  H.  L.  West's  Reports,  English  House 
of  Lords. 

West.  Jur.  Western  Jurist,  Des  Moines,  Iowa. 

West.  L.  J.  or  West.  Law  Jour.  Western  Law 
Journal,  Cincinnati,  Ohio. 

West.  L.  Mo.  or  West.  Law  Mo.  Western  Law 
Monthly,  Cleveland,  Ohio. 

West.  L.  0.  or  West.  Leg.  Ohs.  Western  Legal 
Observer,  Quincy,  Ill. 

West  Pat.  West  on  Patents. 

West.  T.  Cas.  Western's  Tithes  Cases. 

West  Va.  West  Virginia  Reports. 

West  t.  IT.  West's  Reports,  English  Chancery, 
tempore  Hardwicke. 

Westl.  Confl.  Westlake  on  Conflict  of  Laws. 

Westm.  Statute  of  Westminster. 

Weston.  Weston’s  Reports,  Vermont  Reports, 
vols.  12-14. 

Weyt.  Av.  Van  Weyton  on  Average. 

BA.  Wharton's  Reports,  Pennsylvania. 

Wh.  Wheaton's  Reports,  U.  S.  Supreme 
Coftrt. 

BA.  Cr.  Cas.  Wheeler's  Criminal  Cases,  New 
York. 

BA.  dr  T.  L .  Cas.  White  aud  Tudor’s  Lead¬ 
ing  Cases,  Equity. 
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Whart.  or  Wh.  Wharton's  Reports,  Pennsyl¬ 
vania.  *  _  . 

Whart.  Ay.  Wharton  on  Agency  and  Agents. 

Whart.  Oonfl.  Wharton  on  Coulllct  of  Laws. 

Whart.  Conv.  Wharton's  Conveyancing. 

Whart.  Or.  Law.  Wharton's  Criminal  Law. 

Whart.  Ev.  Wharton's  Evidence. 

Whart.  Horn.  Wharton  on  Homicide. 

Whart.  Law  Lie.  or  Whart.  Lex.  Wharton's 
Law  Lexicon. 

Whart.  Free.  Wharton's  Precedents  of  In¬ 
dictments. 

Whart.  St.  Tr.  Wharton's  State  Trials  of  the 
United  8tates. 

Whart.  &  St.  Med.  Jur.  Wharton  and  Stille's 
Medical  Jurisprudence. 

Wheat.  Wheaton's  Reports,  U.  S.  Supreme 
Court. 

Wheat.  Cap.  &  Fr.  Wheaton  on  Maritime 
Captures  and  Prizes. 

Wheat.  Hist.  L.  of  N.  Wheaton's  History  of 
the  Law  of  Nations. 

Wheat.  Jnt.  L.  Wheaton's  International  Law. 

Wheel.  Wheelock's  Reports,  Texas  Reports, 
vols.  32-87. 

Wheel.  Abr.  Wheeler's  Abridgment. 

Wheel.  Br.  Cas.  Wheeling  Bridge  Case. 

Wheel.  Cr.  Cas.  Wheeler's  Criminal  Cases, 
New  York. 

Wheel.  Cr.  llec.  Wheeler's  Criminal  Recorder, 
New  York. 

Wheel.  Slav.  Wheeler  on  Slavery. 

Whish.  L.  D.  Whishaw's  Law  Dictionary. 

Whit.  Eq.  Fr.  Whitworth's  Equity  Prece¬ 
dents. 

Whit.  Lien.  Whitaker  on  the  Law  of  Liens. 

Whit.  Trans.  Whitaker  on  Stoppage  in  Tran¬ 
situ. 

Whit.  War  F.  Whiting  on  War  Powers  under 
the  Constitution. 

White.  White's  Reports,  West  Virginia  Re. 
ports,  vols.  10-15. 

White  L.  L.  White's  Land  Law  of  California- 

White  Jtec.  White's  Recopilacion. 

White  Sapp.  White  on  Supplement  and  Re¬ 
vivor. 

White  <fc  T.  L.  Cas.  White  and  Tudor's  Lead¬ 
ing  Cases,  Equity. 

Whitm.  B.  L.  Whitmarsh's  Bankrupt  Law. 

Whitm.  Pat.  Cat.  Whitman's  Patent  Cases. 

Whitm.  Pat.  L  Whitman’s  Patent  Laws. 

JtttJrfi vXS;  D.WCh,tm“'‘  p*tart 

I«, I,.  Ro 

New/York.Y'  W,litUkcr’8  Practice  and  Pleading, 

Wig.  PUe.  Wlgrarn  on  Discovery. 

Wfflr.  W  Ws  WTgram  on  Wills, 
qul W,Shtwick’s  Reports,  English  Exche- 

El.  Cos.  Wight’s  Election  Cases,  Scot- 

wt  r-Wl,'C  w’f  R<i‘?ortR- Ohio  Reports,  vol  10 

ConvS^aoSg.  Wilde’8  Supplement  to  Barton’s 
AU° •  'S'ax*  Leges  Anglo- 

Wttk.  pl&MWWM?n  °n  Limitations.  . 
ram/fePprt®’  *ew  South  Wa  oa8ter80n,and  Mur- 
Wilk‘-on’sVfcdenta  in  Con- 


Wilk.  l\ib.  Funds.  Wilkinson 
Relating  to  Public  Funds. 
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this  is  the  rule  at  common  law,  and  must  pre¬ 
vail  in  the  absence  of  statute;  10  Cent.  L.  J. 
338.  But  in  Pennsylvania  a  contrary  doctrine 
has  been  held;  13*Penn.  St.  631.  Wharton 
supports  the  latter  doctrine  on  principle.  See, 
also,  116  Mass.  343. 

The  former  English  statutes  on  this  subject, 
the  43  Geo.  III.  c.  58,  and  9  Geo.  IV.  c.  51,  § 
14,  distinguished  between  the  case  where  the 
woman  was  quick  and  was  not  quick  with 
child ;  and  under  both  acts  the  woman  must 
have  been  pregnant  at  the  time.  1  Mood.  Cr. 
Cas.  216  ;  3  C.  &  P.  605.  The  terms  of  the 
recent  act  (24  and  25  Vic.  c.  100,  s.  62)  are, 
“with  intent  to  procure  the  miscarriage  of 
any  woman  whether  she  be  with  child  or  not.” 
See  1  Den.  Cr.  Cas.  18;  2  C.  &  K.  293. 

When,  in  consequence  of  the  means  used  to 
secure  an  abortion,  the  death  of  the  woman 
ensues,  the  crime  is  murder.  And  if  a  per¬ 
son,  intending  to  procure  abortion,  does  an  act 
which  causes  a  child  to  be  born  so  much 
earlier  than  the  natural  time  that  it  is  born 
in  a  state  much  less  capable  of  living,  and 
afterwards  dies  in  consequence  of  its  expo¬ 
sure  to  the  external  world,  the  person  who 
by  this  misconduct  so  brings  the  child  into  the 
world,  and  puts  it  thereby  in  a  situation  in 
which  it  cannot  live,  is  guilty  of  murder  ;  and 
the  mere  existence  of  a  possibility  that  some¬ 
thing  might  have  been  done  to  prevent  the 
death  will  not  render  it  less  murder ;  2  C.  & 

K.  784. 

A  woman  who  takes  a  potion  given  to  her 
to  cause  a  miscarriage,  is  not  an  accomplice 
with  the  person  administering  it;  39  N.  J. 

L.  598. 

Consult  1  Beck.  Med.  Jur.  288-331,  429- 
435;  Rose.  Cr.  Ev.  190;  1  Russ.  Cr.  3d 
Lond.  ed.  671 ;  1  Briand,  M4d.  Leg.  pt.  1, 
c.  4  ;  Alison,  Scotch  Cr.  Law,  628  ;  2  Whart. 
&  Still.  Med.  Jur.  §  84  et  seq. ;  2  Whart.  Cr. 
L.  §  1220  et  seq. 

ABORTIVE  TRIAL.  Used  “when  a 
case  has  gone  olf,  and  no  verdict  has  been 
pronounced  without  the  fault,  contrivance,  or 
management  of  the  parties.”  Jebb  &  B.  51. 

ABORTUS.  The  fruit  of  an  abortion ; 
the  child  born  before  its  time,  incapable  of 
life.  See  Abortion;  Birth;  Breath; 
Dead-born;  Gestation;  Life. 

ABOUTISSEMENT  (Fr.).  An  abuttal 
or  abutment.  See  Guyot,  R6pert.  Univ. 
Abouiissans. 

ABOVE.  Higher;  superior.  As,  court 
above,  bail  above. 

ABP ATRUUS.  (Lat.).  A  great-great- 
uncle ;  or,  a  great-great- grand  father’s  brother. 
Du  Cange,  Patruus.  It  sometimes  means 
uncle,  and  sometimes  great-uncle. 

ABRIDGE.  In  practice.  To  shorten  a 
declaration  or  count  by  taking  away  or  sever¬ 
ing  some  of  the  substance  of  it;  Brooke,  Abr. 
Abridgment ;  Comyn,  Dig.  Abridgment ;  1 
Viner,  Abr.  109. 

'lo  abridge  a  plaint  is  to  strike  out  a  part 


of  the  demand  and  pray  that  the  tenant  an 
swer  to  the  rest.  This  was  allowable  genV 
ally  in  real  actions  where  the  writ  was  delil 
ero  tenemento,  as  assize,  dower,  etc.,  where 
the  demandant  claimed  land  of  which  the  ten¬ 
ant  was  not  seized.  See  1  Wms.  Saund.  207 
n.  2;  2  id.  24,  330;  Brooke,  Abr.  Abridgl 
ment;  1  Pet.  74;  Stearns,  Real  Act.  204/ 

ABRIDGMENT.  An  epitome  or  com- 
pendium  of  another  and  larger  work,  wherein 
the  principal  ideas  of  the  larger  work  are 
summarily  contained. 

Copyright  law.  When  fairly  made,  it  may 
justly  be  deemed,  within  the  meaning  of  the 
law,  a  new  work,  the  publication  of  wdiich  will 
not  infringe  the  copyright  of  the  work  abridged. 
The  abridgment  must  be  something  more  than 
a  mere  copy  of  the  whole  or  parts  of  the  ori¬ 
ginal.  It  must  be  the  result  of  independent 
labor  other  than  copying,  and  there  must  be 
substantial  fruits  of  authorship  on  the  part  of 
the  maker;  Drone  on  Copyright,  158;  4 
McLean,  306 ;  2  Am.  L.  T.  R.  U.  S.  402. 
See  16  U.  C.  B.  409.  For  a  discussion  of  this 
subject,  in  which  it  is  maintained  that  an 
abridgment  is  piratical,  see  Drone,  Copy¬ 
right,  p.  44.  See,  also,  5  Am.  L.  T.  R. 
158;  L.  R.  8  Exch.  1. 

An  injunction  will  be  granted  against  a 
mere  colorable  abridgment.  2  Atk.  143;  1 
Brown,  Ch.  451;  5  Ves.  709;  Lofft,  775; 
Ambl.  403;  1  Storv,  11;  3  id.  6;  1  Y.&C. 
Ch.  298;  39  Leg.  Obs.  346  ;  2  Kent,  382. 

Abridgments  of  the  law  or  digests  ot  ad¬ 
judged  cases  serve  the  very  useful  purpose  of 
an  index  to  the  cases  abridged ;  5  Coke,  25. 
Lord  Coke  says  they  are  most  profitable  to 
those  who  make  them;  Coke,  Litt.,  in  pre¬ 
face  to  the  table  at  the  end  of  the  work.  V  ith 
few  exceptions,  they  are  not  entitled  to  be 
considered  authoritative.  See  2  W  ils.  L  ^5 
1  Burr.  364;  1  W.  Bla.  101;  3  Term,  64, 
241 ;  and  an  article  in  the  North  American 
Review,  July,  lg26,  pp.  8-13,  for  an  account 
of  the  principal  abridgments,  which  was  wri  - 
ten  by  the  late  Justice  Story,  and  is  reprinte 
in  his  “Miscellaneous  Writings,”  p*  1 
Warren  Law  Stud.  778  et  seq. 

ABROGATION.  The  destruction  of  pr 
annulling  a  former  law,  by  an  act  of  the  lcgl:r 
lative  power,  or  by  usage. 

A  law  may  be  abrogated,  or  only  deroga  ? 
from  :  it  is  abrogated  when  it  is  totally  an.nU1hr0! 
it  is  derogated  from  when  only  a  part  is  a  ^ 
gated ;  derogatur  legi ,  cum  pars  detrahitur; 
rogatur  legi ,  cum  jjrorsus  tollitur.  Dig-  0  :  :g 
1.  102.  Lex  rogatur  dum  fertur  (when 
passed);  abrogatur  dum  tollitur  (when  it  18  . 

pealed) ;  derogatur  idem  dum  quoddam  ejusc  1 
aboletur  (when  any  part  of  it  is  abolished)  1 
rogatur  dum  aliquid  ei  adjicitur  (when  an?  _£ 
is  added  to  it);  abrogatur  denique,  quotie® 
quid  in  efi,  mutatur  (as  often  as  any  thing  lU 
changed).  Dupin,  Proleg .  Jur.  art.  iv. 

Expi'ess  abrogation  is  that  literally 
nounced  by  the  new  law  either  in  gem 
terms,  as  when  a  final  clause  abrogates  or 
peals  all  laws  contrary  to  the  provisions  01 
new  one,  or  in  particular  terms,  as  when 
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Implied  abrogation  takes  place  when  the 
new  law  contains  provisions  which  are  posi¬ 
tively  contrary  to  the  former  laws,  without 
expressly  abrogating  such  laws;  for  it  is  a 
maxim,  posterior  a  derogant  prioribus ;  10 
i  lart.  La.  172,  560  ;  and  also  when  the  order 
of  things  for  which  the  law  had  been  made  no 
longer  exists,  and  hence  the  motives  which 
had  caused  its  enactment  have  ceased  to  ope¬ 
rate  ; ratione  legisomnino  cessante ,  cessat  lex; 
Poullier,  Dr.  Civ.  Fr.  tit.  prel.  §  11,  n.  151: 
JVlerlm,  JRepert.,  Abrogation . 

ABSCOND.  To  go  in  a  clandestine  man¬ 
ner  out  of  the  jurisdiction  of  the  courts,  or  to 
lie  concealed,  in  order  to  avoid  their  process. 

ABSCONDING  DEBTOR.  One  who 

absconds  from  his  creditors. 

The  statutes  of  the  various  states,  and  the  de¬ 
cisions  upon  them,  have  determined  who  shall  be 
treated  in  those  states,  respectively,  as  abscond¬ 
ing  debtors,  and  liable  to  be  proceeded  against 
as  such.  A  person  who  has  been  in  a  state  only 
transiently,  or  has  come  into  it  without  any  in¬ 
tention  of  settling  therein,  cannot  be  treated  as 
an  absconding  debtor ;  2  Cai.  318  ;  15  Johns.  19(5 ; 
nor  can  one  who  openly  changes  his  residence  ;  3 
Yerg.  414;  5  Conn.  117;  43  Ill.  185.  For  the 
rule  in  Vermont,  see  2  Vt.  489 ;  6  id.  614.  It  is 
not  necessary  that  the  debtor  should  actual ly* 
leave  the  state ;  7  Md.  209.  It  is  essential  that 
there  be  an  intention  to  delay  and  defraud  cre¬ 
ditors. 

ABSENCE.  The  state  of  being  away 
from  one’s  domicile  or  usual  place  of  resi¬ 
dence. 

A  presumption  of  death  arises  after  the  ab¬ 
sence  of  a  person  for  seven  years  without 
having  been  heard  from;  Peake,  Ev.  c.  14, 

§  1  ;  2  Starkie,  Ev.  457,  458;  Park,  Ins.  433  ; 

1  W.  Bla.  404;  1  Stark.  121  ;  2  Campb.  113; 

4  13.  &  Aid.  422;  4  Wheat.  150,  173;  15 
Mass.  305;  18  Johns.  141;  1  Hardin,  479. 

In  Louisiana  a  curator  is  appointed  under 
some  circumstances  to  take  charge  of  the  es¬ 
tate  of  those  who  are  out  of  the  state  during 
their  absence ;  La.  Civ.  Code,  art.  50,  51. 

ABSENTEE.  A  landlord  who  resides  in 
a  country  other  than  that  f  rom  which  he  draws 
his  rents.  The  discussions  on  the  subject 
have  generally  had  reference  to  Ireland. 
McCulloch,  Polit.  Econ. ;  33  British  Quar¬ 
terly  Review,  455. 

ABSOILE.  To  pardon;  to  deliver  from 
excommunication.  Staunford,  PI.  Cr.  72, 
Kelliam.  Sometimes  spelled  Assoile,  which 
see. 

ABSOLUTE  (Rat.  absolvere).  Com¬ 
plete,  perfect,  final;  without  any  condition  or 
incumbrance;  as  an  absolute  bond  (simplex 
obligatin')  in  distinction  from  a  conditional 
bond  ;  an  absolute  estate,  one  that  is  free  from 
all  manner  of  condition  or  incumbrance,  fcee 

Condition.  .  , 

A  rule  is  said  to  be  absolute  when  on  the 
hearing  it  is  confirmed  and  made  final.  A 
conveyance  is  said  to  be  absolute,  as  is  m- 


guished  irom  a  mortgage  or  other  conditional 
conveyance;  1  Powell,  Mort.  125. 

Absolute  rights  are  such  as  appertain  and 
belong  to  particular  persons  merely  as  indi¬ 
viduals  or  single  persons,  as  distinguished  from 
relative  rights,  which  are  incident  to  them  as 
members  of  society;  1  Sliarsw.  Bla.  Com 
123;  1  Chitty,  PI.  364;  1  Chitty,  Pr.  32. 

Absolute  property  is  where  a  man  hath  solely 
and  exclusively  the  right  and  also  the  occupa- 
tion  of  movable  chattels ;  distinguished  from 
a  qualified  property,  as  that  of  a  bailee  ;  2 
bharsw.  Bla.  Com.  388;  2  Kent,  347. 

ABSOLUTION.  In  Civil  Law.  A  sen¬ 
tence  whereby  a  party  accused  is  declared  in¬ 
nocent  of  the  crime  laid  to  his  charge. 

In  Canon  Law.  A  juridical  act  whereby 
the  clergy  declare  that  the  sins  of  such  as  are 
penitent  are  remitted.  The  formula  of  abso¬ 
lution  in  the  Roman  Church  is  absolute ;  in 
the  Greek  Church  it  is  deprecatory ;  in  the 
Reformed  Churches,  declaratory.  *  Among 
Protestants  it  is  chiefly  used  for  a  sentence  by 
which  a  person  who  stands  excommunicated 
is  released  or  freed  from  that  punishment. 
Encyc.  Brit. 

In  French  Law.  The  dismissal  of  an  ac¬ 
cusation. 

The  term  acquitment  is  employed  when  the  ac¬ 
cused  is  declared  not  guilty,  and  absolution  when 
he  is  recognized  as  guilty  but  the  act  is  not  pun¬ 
ishable  by  law  or  he  i6  exonerated  by  some  defect 
of  intention  or  will ;  Merlin,  Rep. 

ABSOLUTISM.  In  politics.  That  gov¬ 
ernment  in  which  public  power  is  vested  in 
some  person  or  persons,  unchecked  and  un¬ 
controlled  by  any  law  or  institution. 

The  word  was  first  used  at  the  beginning  of  this 
century,  in  Spain,  where  one  who  was  in  favor  of 
the  absolute  power  of  the  king,  and  opposed  to 
the  constitutional  system  introduced  by  the  Cortes 
during  the  struggle  with  the  French,  was  called 
absolutista.  The  term  Absolutist  spread  over 
Europe,  and  was  applied  exclusively  to  absolute 
monarchism;  but  absolute  power  may  exist  in 
an  aristocracy  and  in  a  democracy  as  well.  Dr. 
Lieber,  therefore,  uses  in  his  works  the  term  Ab¬ 
solute  Democracy  for  that  government  in  which 
the  public  power  rests  unchecked  in  the  multi¬ 
tude  (practically  speaking,  in  the  majority). 

ABSQUE  ALIQUO  INDE  REDDEN¬ 
DO  (Lat.  without  reserving  any  rent  there¬ 
from).  A  term  used  of  a  free  grant  by  the 
crown  ;  2  Rolle,  Abr.  502. 

ABSQUE  HOC  (Lat.).  Without  this. 
See  Traverse. 

ABSQUE  IMPETITIONE  VASTI 

(Without  impeachment  of  waste).  A  term 
indicating  freedom  from  any  liability  on  the 
part  of  the  tenant  or  lessee  to  answer  in  dam¬ 
ages  for  the  waste  he  may  commit.  See 
Waste. 

ABSQUE  TALI  CAUSA  (Lat.  without 
such  cause).  In  pleading.  A  form  of  re¬ 
plication  in  an  action  ex  delicto  which  works 
a  general  denial  of  the  whole  matter  of  the 
defendant’s  plea  of  de  injuria;  Gould,  Plead, 
c.  7,  §  10. 

ABSTENTION.  In  French  Law.  The 
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tacit  renunciation  of  a  succession  by  an  heir; 
Merlin,  Rupert. 

ABSTRACT  OF  A  FINE.  A  part  of  the 
record  of  a  line,  consisting  of  an  abstract  of 
the  writ  of  covenant  and  the  concord ;  naming 
the  parties,  the  parcel  of  land,  and  the  agree 
ment;  2  Bla.  Com.  351. 

ABSTRACT  OF  A  TITLE.  An  epitome, 
or  brief  statement  of  the  evidences  of  owner¬ 
ship  of  real  estate. 

An  abstract  should  set  forth  briefly,  but 
clearly,  every  deed,  will,  or  other  instrument, 
every  recital  or  fact  relating  to  the  devolution 
of  the  title,  which  will  enable  a  purchaser,  or 
mortgagee,  or  his  counsel,  to  form  an  opinion 
as  to  the  exact  state  of  the  title. 

In  England  this  is  usually  prepared  at  the 
expense  of  the  owner;  1  Dart,  Vend,  and 
Burch.  279.  The  failure  to  deliver  an  abstract 
in  England  relieves  the  purchaser  from  his 
contract  in  law ;  id.  305.  It  should  run  back 
for  sixty  years ;  or,  since  the  Act  of  38  and  39 
Vic.  c.  78,  forty  years  prior  to  the  intended 
sale,  etc. 

In  the  United  States,  where  offices  for  reg¬ 
istering  deeds  are  universal,  and  conveyanciiT" 
much  less  complicated,  abstracts  are  much 
simpler  than  in  England,  and  are.  usually  pre¬ 
pared  at  the  expense  of  the  purchaser,  etc., 
or  by  his  conveyancer. 

See  Whart.  Law  Diet. ;  7  W.  Va.  390. 

ABUSE.  Every  thing  which  is  contrary 
to  good  order  established  by  usage.  Merlin 
ltepert. 

Among  the  civilians,  abuse  has  another  si°mifi- 
cation ;  which  is  the  destruction  of  the  substance 
of  a  thing  in  using  it.  For  example,  the  borrower 
of  wine  or  grain  abuses  the  article  borrowed  bv 

sumhi  ’it,eCaU6e  hG  CaUn0t  eDj0y  !t  without  con- 

ABUSE  OF  A  FEMALE  CHILD.  An 

injury  to  the  genital  organs  in  an  attempt  at 
carnal  knowledge,  falling  short  of  actual  pene¬ 
tration.  58  Ala.  376.  See  Rape. 

ABUT.  To  reach,  to  touch. 


In  old  law,  the  ends  were  said  tr*  ou„» 
sides  to  adjoin.  Cro.  Jac  184.  40  Rbut’  the 

To  take  a  new  direction ;  as  where  a  bound¬ 
ing  line  changes  its  course.  Spelman,  Gloss 

m<*rn  law>  “  b°u°'J  "P°»: 

abutting!*5  TuVmuTcE'au^  W°"8  °r  are 
AC  ETIAM  (Lat.  and  rci  •  . 

Auction  of  the  statement  of  the  real  t"iu° 
of  action,  used  in  those  cares  where  it  " 

rsnr  t  notion 

rf;;r  <■ a  as, t 

^  adopttdby  LordV*  J  ^ 

<1  it  ion  to  tl...  ‘  *  J*  North  m  ad- 

court  unori  cJaus.um  /regit  writs  of  his 

Ho  b,l  „ .  '  j1,™  ?'  might  issue. 

- *• 


It.  is  sometimes  written  acetiam.  2  Stra 
This  clause  is  no  longer  used  in  the  l-Cr  1 
courts.  2  Will.  IV!  c.  39.  gTsSf 
Ins.  149-157;  3  Bla.  Com.  288.  e  ’ 

AC  ETIAM  BILL2E.  And  also  to  a  bill 
See  Ac  etiam. 

ACCEDAS  AD  CURIAM  (Lat  that 
you  go  to  court).  In  Eng.  law.  An  ori<n. 
nal  writ  issuing  out  of  chancery  and  directed 
to  the  sheriff,  for  the  purpose  of  removing  a 
replevin  suit  from  the  Hundred  Court  "or 
Court  Baron  before  one  of  the  superior  courts 
of  law.  It  directs  the  sheriff  to  go  to  the  lower 
court ,  and  there  cause  the  plaint  to  be  re¬ 
corded  and  to  return,  etc.  See  Fitzherbert 
Nat.  Brev.  18;  Dy.  169. 

ACCEDAS  AD  VICE  COMITEM 

(Lat.  that  you  go  to  the  sheriff).  In  Eng. 
law.  A  writ  directed  to  the  coroner,  com¬ 
manding  him  to  deliver  a  writ  to  the  sheriff, 
when  the  latter,  having  had  &  pone  delivered 
him,  suppressed  it ;  Reg.  Grig.  83. 

ACCELERATION.  The  shortening  of 
the  time  for  the  vesting  in  possession  of  an 
expectant  interest.  Wharton. 

ACCEPTANCE  (Lat.  accipere ,  to  re¬ 
ceive),  The  receipt  of  a  thing  offered 
another  with  an  intention  to  retain  it,  indi¬ 
cated  by  some  act  sufficient  for  the  purpose; 

2  Parsons,  Contr.  221. 

The  element  of  receipt  must  enter  into  every 
acceptance,  though  receipt  does  not  necessarily 
mean  in  this  sense  some  actual  manual  taking, 
lo  this  element  there  must  be  added  an  inten¬ 
tion  to  retain.  This  intention  may  exist  at  the 
time  of  the  receipt,  or  subsequently ;  it  may  be 
indicated  by  words,  or  acts,  or  any  medium  un¬ 
derstood  by  the  parties ;  and  an  acceptance  of 
goods  will  be  implied  from  mere  detention,  in 
many  instances. 

An  acceptance  involves  very  generally  the  idea 
of  a  receipt  in  consequence  of  a  previous  under-, 
taking  on  the  part  of  the  person  offering  to  de¬ 
liver  such  a  thing  as  the  party  accepting  is  in 
some  manner  bound  to  receive.  It  is  through 
this  meaning  that  the  term  acceptance,  as  used 
in  reference  to  bills  of  exchange,  has  a  relation 
to  the  more  general  use  of  the  term.  As  distin¬ 
guished  from  assent,  acceptance  would  denote 
receipt  of  something  in  compliance  with,  and 
satisfactory  fulfilment  of,  a  contract  to  which 
assent  had  been  previously  given.  See  Assent* 

Under  the  statute  of  frauds  (29  Car.  II-  c* 

3)  delivery  and  acceptance  are  necessary  t° 
complete  an  oral  contract  for  the  sale  of  goods, 
m  most  cases.  Jn  such  cases,  it  is  saul  the 
acceptance  must  be  absolute  and  past  recall  i 

2  Exch.  290;  5  Railw.  Cas.  496;  1  R<*- 
^5  I®  326,  and  communicated  to  the 

party  making  the  offer;  4  Wheat.  225;  6 
^  Vn(  •  397.  As  to  how  far  a  right  to 

make  future  objections  invalidates  an  accept¬ 
ance,  see  3  R.  &  Aid.  521  ;  5  id.  55 7  ;  1° 
Pmgh.  376  ;  10  Q.  B.  Ill  ;  6  Exch.  903* 
Acceptance  of  rent  destroys  the  effect  oi 
notice  to  quit  for  non-payment  of  such  relit  \ 

3  I  aunt.  78;  4  BingL  K.  c.  178;  4  B.  * 
Aid  401;  18  Wend'  530;  11  Barb.  S3; 
?v^*  418;  2  N.  H.  163;  19  Vt.  587;  1 
'*  ashb-  R-  P.  322;  and  may  operate  a  waiver 
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of  forfeiture  for  other  causes ;  3  Coke  64-  1 
httund.  287  c,  note;  3  Cow.  220-  5 
Barb.  339 ;  3  Cush.  325.  ’ 

tn?!w?V.rExChanee-  An  engagement 
-o  ;Y  'e  bl  ]  money  wl,en  (1ue-  4  East, 

<2;  19  Law  Jour.  297  ;  Byles  on  Bills,  28s! 

Acceptances  are  said  to  be  of  the  followin 
Kinds. 

Absolute,  which  is  a  positive  engagement 
to  pay  the  bill  according  to  its  tenor. 

Conditional ,  whicli  is  an  undertaking  to 
pay  the  bill  on  a  contingency. 

The  holder  is  not  bound  to  receive  such  an  ac¬ 
ceptance,  but  if  he  does  receive  it,  must  observe 

0s  r  ass4.  Mn&  v’<5  5  \  Caml)b-  425 ;  2  Wash. 
C.  C.  485,  Dan.  Neg.  Inst.  411.  For  some 

exam  pies  of  what  do  and  what  do  not  constitute 
conditional  acceptances,  see  1  Term  18°  •  * 2 

cT£’,"K'  i?.11  ‘clS’p.W;  I 

C.  B.  841 ;  15  Miss.  245  ;  7  Me.  120 ;  1  Ala  78  • 
10  Ala.  N.  s.  533 ;  1  Strob.  271 ;  1  Miles  204  •  4 
^tts  &  S.  340;  105  Mass.  401 ;  10  C.Yn.’s 
~14  ,  44  Da.  513;  <3111.409  ;  02  Me.  498;  14  Cal. 


acceptilation 


.  Express  or  absolute ,  which  is  an  undertak¬ 
ing  in  direct  and  express  terms  to  pay  the  bill. 

Implied ,  which  is  an  undertaking  to  pay  the 
bill  inferred  from  acts  of  a  character  fairly  to 
warrant  such  an  inference. 

Partial ,  which  is  one  varying  from  the 
.tenor  of  the  bill. 

An  acceptance  to  pay  part  of  the  amount  for 
which  the  bill  is  drawn,  1  Strange,  214;  2  Wash. 
C.  C.  485 ;  or  to  pay  at  a  different  time,  14  Jur. 
bU6 ;  25  Miss.  876  ;  Molloy,  b.  2,  e.  10,  §  20 ;  or  at 
a  different  place,  4  M.  &  S.  462,  would  be  partial. 

Qualified ,  which  are  either  conditional  or 
partial,  and  introduce  a  variation  in  the  sum, 
time,  mode,  or  place  of  payment ;  1  Dan. 
Neg.  Inst.  414. 

&u]n'a  protest,  which  is  the  acceptance  of 
the  bill  after  protest  for  non-acceptance  by 
the  drawee,  for  the  honor  of  the  drawer  or  a 
particular  indorser. 

When  a  bill  has  been  accepted  supra  protest 
for  the  honor  of  one  party  to  the  bill,  it  may  be 
accepted  supra  protest  by  another  Individual  for 
the  honor  of  another;  Beawes,  Lex  'Merc.,  Bills 
of  Exchange ,  pi.  52  ;  5  Campb.  447. 

The  acceptance  must  be  made  by  the 
drawee  or  some  one  authorized  to  act  for 
him.  The  drawee  must  have  capacity  to  act 
and  bind  himself  for  the  payment  of  the  bill, 
or  it  may  be  treated  as  dishonored.  See  Ac- 
ckptok  Sutra  Protest;  Marius,  22;  2 
Q.  B.  16.  As  to  when  an  acceptance  by  an 
agent,  an  officer  of  a  corporation,  etc.,  on  be¬ 
half  of  the  company,  will  bind  the  agent  or 
officer  personally,  see  15  Jur.  385;  20  Law 
Jour.  160;  6  fc.  B.  766  ;  10  id.  318;  9 
Exch.  154;  4  N.  Y.  208;  6  Mass.  58;  8 
Pick.  56;  11  Me.  267;  2  South.  828;  see 
also  17  Wend.  40;  5  B.  Monr.  51  ;  2  Conn. 
660  ;  19  Me.  352  ;  1 6  Vt.  220  ;  2  Mete.  Mass. 


545  ;  1  Bail.  522  ; 


95  ;  5  B.  Monr.  8;  15  Penn.  St.  453  :  2 

!nw.  ! ; ,8  M(\2.65 ;  1  Pet-  264  ;  4  id.  121 ; 

'c6;  2  McLean,  462;  2  Blatchf.  C. 
,  335;  ®ee  1  Story  22 ;  2  id.  213.  It  may¬ 

be  made  after  it  is  drawn  and  before  it  conn's 
due,  winch  is  the  usual  course,  or  after  it  be- 
comes  due;  1  H.  Bla.  313  ;  2  Green,  339  ;  or 
even  after  a  previous  refusal  to  accept  ;  5 
314  »  1  176.  It  must  be  made 

witlnn  twenty-four  hours  after  presentment, 
or  the  holder  may  treat  the  bill  as  dishonored ; 
Clntty,  Bills,  212,  217.  And  upon  refusal 
o  accept,  the  bill  is  at  once  dishonored,  and 
should  be  protested;  Chitty,  Bills,  217. 

It  may  be  in  writing  on  the  bill  itself  or  on 
another  paper;  4  East,  91 ;  and  it  seems  that 
the  holder  may  insist  on  having  a  written  ac- 
ceptance,  and  in  default  thereof  consider  the 
bill  as  dishonored ;  1  Dan.  Neg.  Inst.  406  ;  or 
.t  may  be  oral;  1  East,  67;  Rep.  temp. 
Hardw.  <4;  6  C.  &  P.  218;  1  Wend.  522; 

2  Green,  339;  1  Rich.  249;  3  Mass.  1;  2 
Mete.  53;  22  N.  H.  153;  115  Mass.  374; 

91  U.  S.  406;  75  Ill  595;  11  Moore,  320. 
An  acceptance  by  telegraph  lias  been  held 
good  ;  87  Ill  98;  109  Mass.  414;  but  must 
now  be  in  writing,  in  England  and  New  York  ; 

.  1  ^  &  20  ^  ict.  c.  97,  §  6.  The  usual  form 

“  by  writing  “accepted”  across  the  face  of 
the  bill  and  signing  the  acceptor’s  name ;  1 
Parsons,  Contr.  223  ;  1  Mann.  &  R.  90 ;  but 
the  drawee’s  name  alone  is  sufficient,  or  any 
words  of  equivalent  force  to  accepted.  See 
Byles,  Bills,  147;  1  Atk.  611 ;  1  Mann.  &  R. 
90;  21  Pick.  307;  3  Md.  265;  9  Gill,  350. 

Consult  Bay  ley,  Byles,  Chitty,  Parsons, 
and  Story,  on  Bills ;  Parsons  on  Contracts ; 
Dan.  Neg.  Inst. 

In  Insurance.  Acceptance  of  abandon¬ 
ment  in  insurance  is  in  effect  an  acknowledg¬ 
ment  ot  its  sufficiency,  and  perfects  the  right 
of  the  assured  to  recover  for  a  total  loss  if  the 
cause  of  loss  and  circumstances  have  been 
truly  made  known.  No  particular  form  of 
acceptance  is  requisite,  and  the  underwriter 
obliged  to  say  whether  he  accepts ;  2 
I  hi  Hips,  Jns.  §  1689.  An  acceptance  may 
be  a  constructive  one,  as  by  taking  possession 
ot  an  abandoned  ship  to  repair  it  without  au¬ 
thority  so  to  do ;  2  Curt.  C.  C.  322 ;  or  by  re¬ 
taining  such  possession  an  unreasonable  time, 
under  a  stipulation  authorizing  the  under¬ 
writer  to  take  such  possession  ;  16  111.  235. 

ACCEPTILATION.  In  Civil  Law.  A 
release  made  by  a  creditor  to  his  debtor  of 
his  debt,  without  receiving  any  consideration. 
Aylifle,  Pand.  tit.  26,  p.  570.  It  is  a  species 
of  donation,  but  not  subject  to  the  forms  of 
the  latter,  and  is  valid  unless  in  fraud  of 
creditors.  Merlin,  Report. 

Acceptilation  may  be  defined  verborum  conctp- 
tio  qua  creditor  debitori,  quod  debet ,  acceptumfcrt; 
or,  a  certain  arrangement  of  words  by  which,  on 
the  question  of  the  debtor,  the  creditor,  wishing 
to  dissolve  the  obligation,  answers  that  he  admits 
as  received  what  in  fact  he  has  not  received. 

The  acceptilation  is  an  imaginary  payment* 

Dig.  46.  4.  1,  19;  Dig.  2.  14.  27.  9;  inst.  3.’ 

30.  1. 


ACCEPTOR 


80 


ACCESSARY 


ACCEPTOR.  One  who  accepts  a  bill  ol 
exchange.  8  Kent,  75. 

The  party  who  undertakes  to  pay  a  bill  ot 
exchange  in  the  first  instance. 

The  drawee  is  in  general  the  acceptor ;  and 
unless  the  drawee  accepts,  the  bill  is  dishon¬ 
ored.  The  acceptor  ot'  a  bill  is  the  principal 
debtor,  and  the  drawer  the  surety.  He  is 
bound,  though  he  accepted  without  considera¬ 
tion  aud  for  the  sole  accommodation  ot  the 
drawer.  By  his  acceptance  lie  admits  the 
drawer’s  handwriting  ;  tor  before  acceptance 
it  was  incumbent  upon  him  to  inquire  into 
the  genuineness  of  the  drawer’s  handwriting  ; 

3  Kent,  75;  3  Burr.  1384;  1  W.  Bla.  390; 

4  Dali.  204. 


ACCEPTOR  SUPRA  PROTEST.  One 

who  accepts  a  bill  which  has  been  protested, 
for  the  honor  of  the  drawer  or  any  one  of  the 
endorsers. 

Any  person,  even  the  drawee  himself,  may 
accept  a  bill  supra  protest;  Byles,  Bills,  *262, 
and  two  or  more  persons  may  become  ac¬ 
ceptors  supra  protest  for  the  honor  of  differ¬ 
ent  persons.  A  general  acceptance  supra 
protest  is  taken  to  be  for  the  honor  of  the 
drawer;  Byles,  Bills,  *263.  The  obligation 
of  an  acceptor  supra  protest  is  not  absolute 
but  only  to  pay. if  the  drawee  do  not;  16 
East,  391.  See  3  Wend.  491 ;  19  Pick.  220; 
8  N.  II.  66.  An  acceptor  supra  protest  has 
his  remedy  against  the  person  for  whose 
honor  he  accepted,  and  against  all  persons 
who  stand  prior  to  that  person.  If  lie  takes 
up  the  bill  for  the  honor  of  the  endorser,  he 
stands  in  the  light  of  an  endorsee  paying  full 
value  for  the  bill,  and  has  the  same  remedies 
to  which  an  endorsee  would  be  entitled  against 
all  prior  parties,  and  he  can,  of  course,  sue 
the  drawer  and  endorser;  1  Ld.  Raym.  574* 
1  Esp.  112;  Bayley,  Bills,  209;  3  Kent,  75; 
Chitty,  Bills,  312.  I  he  acceptor  supra  pro¬ 
test  is  required  to  give  the  same  notice,  in 
order  to  charge  a  party,  which  is  necessary 
to  be  given  by  other  holders ;  19  Pick.  220 


ACCESS.  Approach,  or  the  mean 
power  of  approaching. 

Sometimes  by  access  is  understood  sexua 
tcrcourse ;  at  other  times,  the  opportunit 
commumcatinjr  together  so  that  sexual  i 
course  may  have  taken  place,  is  also  c; 
access. 

In  this  sense  a  man  who  can  readily  be  in 

Imlnn'tt,1  /'18  W'ife  is.sai(i  t0  havc  aceess  to 
iSe  £  tf -e  Cr  1S8Ue  are  Plumed  to  b 
issue.  But  this  presumption  may  be  rebuttr 

positive  evidence  that  no  sexual  intercourse 
place ;  1  Turn.  &  R.  ui.  intercourse 

Parents  are  not  allowed  to  prove  non-a, 
for  the  purpose  of  bastardizing  the  iss, 
the  wife,  whether  the  action  be  civil  or 
minal,  or  whether  the  proceeding  is  G, 
settlement  or  bastardy,  or  to  recover  nroi 

S-Tuir  1r,?t  4  R"i'-  '4-i° 

ira-  ,  “I  N-1-  1131  Cowp.SM;  8  1 

1  g4  ei  3’7?  “a  Ki  A 1 

rri  ?•  *  7  o  1  aijxe,  Ch.  1  9q 

‘e  modem  ^‘ne  is  that  children 


in  lawful  wedlock  (when  there  has  been  I10 
divorce  a  mensa  et  thoro)  are  presumed 
mate,  but  this  presumption  may  be  rebutted 
by  evidence  (not  that  of  the  parents)  tending 
to  show  that  intercourse  could  not  have  taken 
place,  impotency,  etc.  Where  there  were  on. 
portunities  for  intercourse,  evidence  is  gene, 
rally  not  allowed  to  establish  illegitimacy ;  2 
Greenl.  Ev.  §  150,  151,  and  n.  See  9  Beav. 
552. 

N  on-access  is  not  presumed  from  the  mere 
fact  that  husband  and  wife  lived  apart;  l 
Gale  &  D.  7.  See  3  C.  &  P.  215 ;  1  Sim.  & 
S.  153 ;  1  Greenleaf  Ev.  §  28. 


ACCESSARY.  In  Criminal  Law.  He 

who  is  not  the  chief  actor  in  the  perpetration 
of  the  offence,  nor  present  at  its  performance, 
but  is  some  way  concerned  therein,  either 
before  or  after  the  fact  committed. 

An  accessary  before  the  fact  is  one  who, 
being  absent  at  the  time  of  the  crime  com¬ 
mitted,  yet  procures,  counsels,  or  commands 
another  to  commit  it;  1  Hale,  PI.  Cr.  615. 
With  regard  to  those  cases  where  the  princi¬ 
pal  goes  beyond  the  terms  of  the  solicitation, 
the  approved  test  is,  “  Was  the  event  alleged 
to  be  the  crime  to  which  the  accused  is  charged 
to  be  accessary,  a  probable  cause  of  the  act 
which  he  counselled?”  1  F.  &  F.  Cr.  Cas. 
242;  Roscoe,  Crim.  Ev.  181.  When  the  act 
is  committed  through  the  agency  of  a  person 
who  has  no  legal  discretion  or  a  will,  as  in  the 
case  of  a  child  or  an  insane  person,  the  incitor, 
though  absent  when  the  crime  was  committed, 
will  be  considered,  not  an  accessary,  for  none 
can  be  accessary  to  the  acts  of  a  madman,  but 
a  principal  in  the  first  degree ;  1  Hale  PI. 
Cr’.  514.  But  if  the  instrument  is  aware  of 
the  consequences  of  his  act,  he  is  a  principal 
in  the  first  degree,  and  the  employer,  if  he  is 
absent  when  the  fact  is  committed,  is  an  ac¬ 
cessary  before  the  fact ;  1  R.  &  R.  Cr.  Cas. 
363.;  1  Den.  Cr.  Cas.  37  ;  1  C.  &  Iv.  589;  or 
it  he  is  present,  as  a  principal  in  the  second 
degree ;  1  Fost.  Cr.  Cas.  849  ;  unless  the  in¬ 
strument  concur  in  the  act  merely  for  the  pur¬ 
pose  of  detecting  and  punishing  the  employer, 
in  which  case  he  is  considered  as  an  innocent 
agent. 

An  accessary  after  the  fact  is  one  who, 
knowing  a  felony  to  have  been  committed, 
receives,  relieves,  comforts,  or  assists  the  felon, 
4  Bla.  Com.  37. 


sary. 

.  ^ 11  certain  crimes,  there  can  be  no  acces?n 
ries ;  all  who  are  concerned  are  princip11  ? 
whether  they  were  present  or  absent  at  t 11 
time  ot  their  commission.  These  are  treason 
an£all  offences  below  the  degree  of  felon) 
4  Bla.  Com.  35-40 ;  Hawkins,  PI.  Cr.  b.  2 
c-  29,  §  16;  1  Whart.  Cr.  L.  §  223;  2  Hen 
U.  Cas.  453  ;  5  Cox,  Cr.  Cas.  521  ;  2  M°°d 
Cr  Cas.  276;  8  Dana,  28;  20  Miss.  58  7  ; 
(ush.  284;  3  Gray,  448;  14  Mo.  1S7?  11 
Ark.  198;  4  J.  J.  Marsh!  182;  67  Ill.  58- 
o,K  1  English  law  ;  but  in  the  l  nltl| 

ates  it  appeal’s  not  to  be  determined  as  1C 
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pinls  the  cu8e8  of  persons  assisting  traitors. 
Sergeant,  Const.  Law,  882;  4  Crunch.  472, 

\  '  S’  V%  8  ,)a11-  6*16.  See  2 

WmII.  Jr%  184.  181) :  IK  Wnl I  i  j 7  • 


147;  12  Wall. 


in 


Wall.  Jr.  184,  185);  16  Wall 
84  7.  That  there  cannot  be  an  accessary 
oases  of  treason,  see  Davis,  Cr.  L.  88.  Con- 
tray  l  Whart.  Cr.  L.  §  224. 

It  is  evident  there  can  be  no  accessary  when 
there  is  no  principal ;  if  a  principal  in  a  trans¬ 
action  be  not  liable  under  our  laws,  no  one 
cun  be  charged  as  a  mere  accessary  to  him  :  1 
Woodb.  &  M.  221. 

Dv  the  rules  of  the  common  law,  an  acces¬ 
sary  cannot  be  tried,  without  his  consent,  be¬ 
fore  the  conviction  of  the  principal;  Fust. 
C  r.  I  as.  860.  1  his  is  altered  by  statute  in 

most  of  the  states. 

But  an  accessary  to  a  felony  committed  by 
several,  some  of  whom  have  been  convicted, 
may  be  tried  as  accessary  to  a  felony  commit¬ 
ted  by  these  last ;  but  if  he  be  indicted  and 
tried  as  accessary  to  a  felony  committed  by 
them  all,  and  some  of  them  have  not  been 
proceeded  against,  it  is  error;  7  S.  &  R.  491  ; 
10  Dick.  484.  If  the  principal  is  dead,  the 
accessary  cannot,  by  the  common  law,  be  tried 
at  all ;  16  Mass.  423. 


ACCESSIO  (Lat,). 


An  increase  or  addi 
and  is 


next  to  a  thing, 


tion ;  that  which  lies 
supplementary  and  necessary  to  the  principal 
thing ;  that  which  arises  or  is  produced  from 
the  principal  thing;  Galvinus,  Lex. 

A  manner  of  acquiring  the  property  in  a 
thing  which  becomes  united  with  that  which 
a  person  already  possesses. 

The  doctrine  of  property  arising  from  accessions 
is  grounded  on  the  rights  of  occupancy.  It  is 
said  to  be  of  six  kinds  in  the  Roman  law. 

FHrst.  That  which  assigns  to  the  owner  of  a 
thing  its  products,  as  the  fruit  of  trees,  the  young 
of  animals. 

Second.  That  which  makes  a  man  the  owner  of 
a  thing  which  is  made  of  another's  property, 
upon  payment  of  the  value  of  the  material  taken. 
See  La.  Civ.  Code,  art.  491.  As  where  wine, 
bread,  or  oil  is  made  of  another  man's  grapes  or 
olives;  2  Bln.  Com.  404;  10  Johns.  888. 

Word.  That  which  gives  the  owner  of  land  new 
land  formed  by  gradual  deposit.  See  Alluvion. 

Fourth.  That  which  gives  the  owner  of  a  thing 
the  property  in  what  is  added  to  it  by  way  of 
adorning  or  completing  it ;  as  if  a  tailor  should 
use  the  cloth  of  R.  in  repairing  A.'s  coat,  all 
would  belong  to  A. ;  but  B.  would  have  an  ac¬ 
tion  against  both  A.  and  the  tailor  for  the  cloth 
so  used.  This  doctrine  holds  in  t  he  common  law  ; 
F.  Moore,  80;  Poph.  88;  Brooke,  Abr.  iVojxrr- 
fut,  88, 

Fifth.  That  which  gives  islands  formed  in  a 
stream  to  the  owner  of  the  adjacent  lands  on 
either  side. 

Sixth.  That  which  gives  a  person  the  property 
in  things  added  to  his  own  so  that  they  cannot  be 
separated  without  damage.  C  uyot,  Report.  I  niv. 

An  accessary  obligation,  ami  sometimes 
also  the  person  who  enters  into  an  obligation 
as  surety  in  which  another  is  principal.  C  al- 
vinus,  Lex. 

ACCESSION.  The  right  to  all  which 
one’s  own  property  produces,  whether  that 
property  be  movable  or  immovable,  and  the 
•  Vol.  I. — 


right  to  that  which  is  united  to  it  by  acces¬ 
sion,  either  naturally  or  artificially  :  2  Kent. 
360  ;  2  Bla.  Com.  404. 

If  a  man  hath  raised  a  building  upon  his 
own  ground  with  the  material  of  another,  or, 
on  the  contrary,  if  a  man  shall  have  built  with 
his  own  materials  upon  the  ground  of  another, 
in  either  case  the  edifice  becomes  the  property 
of  him  to  whom  the  ground  belongs;  for 
every  building  is  an  accession  to  the  ground 
upon  which  it  stands;  and  the  owner  of  the 
ground,  if  liable  at  all,  is  only  liable  to  the 
owner  of  the  materials  for  the  value  of  them  ; 
Inst.  2.  L  29,  SO;  2  Kent,  362.  And  the 
same  rule  holds  where  trees,  vines,  vegetables, 
or  fruits  are  planted  or  sown  in  the  ground  of 
another;  Inst.  2.  1.  31,  32. 

If  the  materials  of  one  person  are  united  bv 
labor  to  the  materials  of  another,  so  as  to  form 
a  single  article,  the  property  in  the  joint  pro¬ 
duct  is,  in  the  absence  of  any  agreement,  in 
the  owner  of  the  principal  part  of  the  mate¬ 
rials  by  accession;  7  Johns.  473  ;  5  Pick. 
177  ;  6  id.  209  ;  32  Me.  404  ;  16  Conn.  322  ; 
Inst.  2.  1.  26.  But  a  vessel  built  of  materials 
belonging  to  diflerent  persons,  it  has  been  said, 
will  belong  to  the  owner  of  the  keel,  according 
to  the  rule,  proprietas  totius  navis  carince 
causam  sequitur;  2  Kent,  S61  ;  6  Pick.  209; 

7  Johns.  473  ;  11  Wend.  139.  It  is  said  to 
be  the  doctrine  of  the  civil  law,  that  the  rule 
is  the  same  though  the  adjunction  of  materials 
may  have  been  dishonestly  contrived ;  for,  in 
determining  the  right  ofproperty  in  such  a 
ease,  regard  is  had  only  to  the  things  joined , 
and  not  to  the  persons ,  as  where  the  materials 
are  changed  in  species;  Wood,  Inst.  93  ;  Inst. 

2.  1.  25.  And  see  Adjunction. 

Where,  by  agreement,  an  article  is  manu¬ 
factured  for  another,  the  property  in  the 
article,  while  making  and  when  finished,  vests 
in  him  who  furnished  the  whole  or  the  prin¬ 
cipal  part  of  the  materials ;  and  the  maker,  if 
lie  did  not  furnish  the  same,  has  simply  a  lien 
upon  the  article  for  his  pay;  2  Denio,  268; 

10  Johns.  268;  15  Mass.  242;  4  lred.  102. 

The  increase  of  an  animal,  as  a  general 
thing,  belongs  to  its  owner;  but,  if  it  be  let 
to  another,  the  person  who  thus  becomes  the 
temporary  proprietor  will  be  entitled  to  its 
increase;  8  Johns.  4S5;  Inst.  2.  1. 38;  though 
it  has  been  held  that  this  would  not  be  the 
consequence  of  simply  putting  a  mare  to 
pasture,  in  consideration  of  her  services ;  2 
din.  St.  166.  The  Civil  Code  of  Louisiana, 
following  the  Roman  law,  makes  a  distinction 
in  respect  of  the  issue  of  slaves,  which,  though 
born  during  the  temporary  use  or  hiring  of 
their  mothers,  belong  not  to  the  hirer,  but  to 
the  permanent  owner;  La.  Code,  art.  539; 
Inst.  2.  1.  37 ;  and  see  31  Miss.  557  ;  4  Sneed, 

99;  2  Kent,  361.  But  the  issue  of  slaves  born 
during  a  tenancy  for  life  belong  to  the  tenant 
for  life;  7  Harr.  &  J.  257. 

If  there  he  a  sale,  mortgage,  or  pledge  of  a 
chattel,  carried  into  effect  by  delivery  or  by  a 
recording  of  the  mortgage  where  that  is  equiva¬ 
lent  to  a  delivery,  and  other  materials  are 
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added,  afterwards,  by  the  labor  of  the  vendor 
or  mortgagor,  these  pass  with  the  principal  by 
accession;  12  Pick.  83;  1  R.  I.  511. 

If,  by  the  labor  of  one  man,  the  property 
of  another  has  been  converted  into  a  thing  of 
different  species,  so  that  its  identity  is  de¬ 
stroyed,  the  original  owner  can  only  recover 
the  value  of  the  property  in  its  unconverted 
state,  and  the  article  itself  will  belong  to  the 
person  who  wrought  the  conversion,  if  he 
wrought  it  believing  the  material  to  be  his  own. 
Such  a  change  is  said  to  be  wrought  when 
■wheat  is  made  into  bread,  olives  into  oil,  or 
grapes  into  wine;  Inst.  2.  1.  25;  4  Denio, 
332 ;  Year  B.  5  H.  VII.  15 ;  Brooke,  Abr. 
Property ,  23. 

But,  if  there  be  a  more  change  of  form  or 
value,  which  does  not  destroy  the  identity  of 
the  materials,  the  original  owner  may  still 
reclaim  them  or  recover  their  value  as  thus 
improved;  Brooke,  Abr.  Property ,  23;  F. 
Moore,  20  ;  2  N.  Y.  379.  So,  if  the  change 
have  been  wrought  by  a  wilful  trespasser,  or 
by  one  who  knew  that  the  materials  were  not 
his  own ;  in  such  case,  however  radical  the 
change  may  have  been,  the  owner  may  reclaim 
them,  or  recover  their  value  in  their  new 
shape :  thus,  where  whiskey  was  made  out  of 
another’s  corn,  2  N.  Y.  379  ;  shingles  out  of 
another’s  trees,  9  Johns.  362  ;  coals  out  of  an¬ 
other’s  wood,  6  Johns.  168;  12  Ala.  n.  s. 
590;  leather  out  of  another’s  hides,  21  Barb. 
92  ;  in  all  these  cases,  the  change  having  been 
made  by  one  who  knew  the  materials  were 
another’s,  the  original  owner  was  held  to  be 
entitled  to  recover  the  property,  or  its  value 
in  the  improved  or  converted  state.  And  see 
6  Hill,  425;  2  Rawle,  427 ;  5  Johns.  349  ;  21 
Me.  287  ;  ’30  id.  370;  11  Mete.  493  ;  Story, 
Bailm.  §  40  ;  1  Brown,  Civil  and  Adm.  Law, 
240,  241. 

In  International  Law.  The  absolute  or 
conditional  acceptance,  by  one  or  several 
States,  of  a  treaty  already  concluded  between 
other  sovereignties.  Merlin,  Expert.,  Acces¬ 
sion. 


ACCESSORY.  Any  thing  which  is  joii 
to  another  thing  as  an  ornament,  or  to  ren 
it  more  perfect. 

1  or  .example,  the  halter  of  a  horse,  the  fra 
of  a  picture,  the  keys  of  a  house,  and  the  li 
each  belong  to  the  principal  thing.  The  sal 
the  materials  of  a  newspaper  establishment  i 

l?Jr9  w\hf  i8  an  access°ry,  the  subscript 
list,  v  Watts,  111 ;  but  a  bequest  of  a  house  wo 

t.heiUra£ure  in  ifc>  as  accessory  t< 
Domat,  Lois  Civ.,  Part  2,  liv.  4,  tit.  2,  s.  4,  n 

c»srK“iM," ducit' ted  uq“uur 

See  Accession  ;  Adjunction  ;  Am 
tknances.  Used  also  in  the  same  sense 
Accessary,  which  see. 

ACCESSORY  ACTIONS.  In  Scoi 
avT-  1  hose  winch  are  in  some  degree  s 
servient  to  others.  Boll,  Diet.  ° 

ACCESSORY  CONTRACT.  One  m 

>r  assuring  the  purpose  of  the  performanc! 
prior  contract,  either  by  the  same  parties 


by  others  ;  such  as  suretyship,  mortgages  a  i 
pledges.  °  e  ,antl 

It  is  a  general  rule,  that  payment  or  releas 
of  the  debt  due,  or  the  performance  of  a  thiril 
required  to  be  performed  by  the  first  or  prhf 
cipal  contract,  is  a  full  discharge  of  such  ae* 
cessory  obligation;  Pothier,  Ob.  1,  c.  ],  8]' 
art.  2,  n.  14;  id.  n.  182,  186;  see  8  Mags’ 
551  ;  15  id.  233  ;  17  id.  419  ;  4  Pick,  li .  j 
id.  422;  5  Mete.  Mass.  310;  7  Barb.  2“>-  o 
Barb.  Ch.  119;  1  Hill.  &  D.  65;  6  Penn' St. 
228 ;  24  N.  H.  484 ;  3  Ired.  837 ;  and  that 
an  assignment  of  the  principal  contract  will 
carry  the  accessory  contract  with  it ;  7  l’enn. 
St.  280  ;  17  S.  &  R.  400 ;  5  Cow.  202 ;  5  Cal! 
515  ;  4  Iowa,  434;  24  N.  II.  484. 

If  the  accessory  contract  be  a  contract  by 
which  one  is  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  it  must,  under  the 
statute  of  frauds,  be  in  writing,  and  disclose 
the  consideration,  either  explicitly,  or  by  the 
use  of  terms  from  which  it  may  be  implied; 
5  Mees.  &  W.  128;  7  id.  410;  5  B.  ic  Ad. 
1109;  1  Bingh.  N.  c.  761  ;  6  Bingh.  201;  9 
East,  348;  8  Cush.  156;  15  Penn.  St.  27; 
20  Barb.  298;  13  N.  Y.  232;  4  Jones,  No. 
C.  287.  Such  a  contract  is  not  assignable  so 
as  to  enable  the  assignee  to  sue  thereon  in  his 
own  name;  21  Pick.  140;  5  Wend.  307. 

An  accessory  contract  of  this  kind  is  dis¬ 
charged  not  only  by  the  fulfilment  or  release 
of  the  principal  contract,  but  also  by  any  ma¬ 
terial  change  in  the  terms  of  such  contract  by 
the  parties  thereto ;  for  the  surety  is  bound 
only  by  the  precise  terms  of  the  agreement  he 
has  guaranteed ;  2  Nev.  &  P.  126  ;  9  Wheat. 
680  ;  1  Eng.  L.  &  Eq.  1  ;  3  Wash.  C.  C.  70; 
12  N.  H.  320  ;  13  id.  240.  Thus,  the  surety 
will  be  discharged  if  the  right  of  the  creditor 
to  enforce  the  debt  be  suspended  for  any  defi¬ 
nite  period,  however  short ;  and  a  suspension 
for  a  day  will  have  the  same  effect  as  it  ^ 
were  for  a  month  ora  year;  2  Yes.  Sen.  5^5 
2  White  &  T.  Lead.  Cas.  707  ;  5  Ired.  h‘1* 
91;  7  Hill,  250;  3  Denio,  512;  2  Wheat. 
253  ;  28  Vt.  209.  But  the  surety  may  assern 
to  the  change,  and  waive  his  right  to  be  dis¬ 
charged  because  of  it ;  13  N.  H-  240 ;  2  Alt’- 
Lean,  99;  5  Ohio,  510;  8  Me.  121. 

If  the  parties  to  the  principal  contract  ha' 
been  guilty  of  any  misrepresentation,  or 
concealment,  of  any  material  fact,  which*  >  ‘ 
it  been  disclosed,  would  have  deterred 
surety  from  entering  into  the  accessory  ll'' 
tract,  the  security’  so  given  is  voidable  at  a  _ 
on  the  ground  of  fraud;  5  Bingh.  K-  c-  ^  ’ 
B.  &  C.  605;  1  B.  &  P.  419;  9  Ala-  >'• J* 
42;  2  Rich.  590;  10  Clark  &F.  Hou.  L-  J‘  ' 

So  the  surety  will  be  discharged  shout*  1 
condition,  express  or  implied,  that  has  1 
imposed  upon  the  creditor  by  the  acccsf! 
contract,  be  omitted  by  him;  8  Taunt.  '  ^ 
14  Barb.  123  ;  6  Cal.  24  ;  27  Penn.  St.  81 
Hill,  540  ;  9  Wheat.  680  ;  1 7  Wend.  179*  *? - 

An  accessory  contract  to  guarantee  an°r  b 
nal  contract,  which  is  void,  has  no  b,n<  j 
eiiect;  7  Humphr.  261  ;  and  sec  27  Am-  * 
s.  291. 
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__  ACCESSORY  OBLIGATIONS.  In 
Scotch  Law.  Obligations  to  antecedent  or 
primary  obligations,  such  as  obligations  to  pay 
interest,  etc. ;  Erskine,  Inst.  lib.  3,  tit.  3,  §  GO. 

ACCIDENT  (Lat.  accidcre. — ad,  to,  and 
cadere,  to  fall).  An  event  which,  under  the 
circumstances,  is  unusual  and  unexpected  by 
the  person  to  whom  it  happens. 

The  happening  of  an  event  without  the  con¬ 
currence  of  the  will  of  the  person  by  whose 
agency  it  was  caused;  or  the  happening  of 
an  event  without  any  human  agency.  The 
burning  of  a  house  in  consequence  of  a  fire 
made  for  the  ordinary  purposes  of  cooking  or 
wjtrming  the  house  is  an  accident  of  the  first 
kind  ;  the  burning  of  the  same  house  by  light¬ 
ning  would  be  an  accident  of  the  second  kind ; 
1  Fonbl.  Eq.  874,  375,  n. 

In  Equity  Practice.  Such  an  unforeseen 
event,  misfortune,  loss,  act,  or  omission  as  is 
not  the  result  of  any  negligence  or  misconduct 
in  the  party;  Francis,  Max.  87  ;  Story,  Eq. 
Jur.  §  78. 

An  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  parties  when 
the  same  was  entered  into,  and  which  gives 
an  undue  advantage  to  one  of  them  over  the 
other  in  a  court  of  law;  Jeremy,  Eq.  358. 
This  definition  is  objected  to,  because,  as  ac¬ 
cidents  may  arise  in  relation  to  other  things 
besides  contracts,  it  is  inaccurate  in  confining 
accidents  to  contracts ;  besides,  it  does  not  ex¬ 
clude  cases  of  unanticipated  occurrence  result¬ 
ing  from  the  negligence  or  misconduct  of  the 
party  seeking  relief.  See  also  1  Spence,  Eq. 
Jur.  628.  In  many  instances  it  closely  re¬ 
sembles  Mistake,  which  see. 

In  general,  courts  of  equity  will  relieve  a 
party  who  cannot  obtain  justice  at  law  in  con¬ 
sequence  of  an  aecident  which  will  justify  the 
interposition  of  a  court  of  equity. 

The  jurisdiction  which  equity  exerts  in  case 
of  accident  is  mainly  of  two  sorts :  over  bonds 
with  penalties  to  prevent  a  forfeiture  where 
the  failure  is  the  result  of  accident;  2  Ireem. 
Ch.  128  ;  1  Spence,  Eq.  Jur.  629  ;  25  Ala.  N. 
s.  452;  9  Ark.  533;  4  Paige,  Ch.  148;  4 
Munf.  68;  as  sickness;  1  Root,  298,  310;  or 
where  the  bond  has  been  lost ;  5  Ired.  Eq. 
331.  And,  second,  where  a  negotiable  or 
other  instrument  has  been  lost,  in  which  case 
no  action  lay  at  law,  but  where  equity  will 
allow  the  one  entitled  to  recover  upon  giving 
proper  indemnity;  4  Term,  170;  1  "V  es.  Ch. 
338;  5  id.  288;  16  id.  430;  4  Price,  176. 

The  ground  of  equitable  interference  where 
a  party  has  been  defeated  in  a  suit  at  law  to 
which  he  might  have  made  a  good  defence 
had  he  discovered  the  facts  in  season,  may  be 
referred  also  to  this  head ;  2  Rich.  Eq.  6.  ’ 
Ga.  226  :  7  Humphr.  130;  18  Miss.  502;  6 
How.  1 14.  See  4  Ired.  Eq.  1 78  ?  but  m  such 
case  there  must  have  been  no  negligence  on 


cases  of  the  defective  exercise  of  a  power  in 


favor  of  a  purchaser,  creditor,  wife,  child,  or 
charity,  but  not  otherwise;  Biaph.  Kq.  § 
182.  So  also  in  other  cases,  viz.,  where  a 
testator  cancels  a  will,  supposing  that  a  later 
will  is  duly  executed,  which  it  is  not;  where 
boundaries  have  been  accidentally  confused  ; 
where  there  has  been  an  accidental  omission 
to  endorse  a  promissory  note,  etc.  Id.  §  183. 

See  Inevitable  Accident;  Mistake; 
Act  of  God. 

it  is  exercised  by  equity  where  there  is  not 
a  plain,  adequate,  and  complete  remedy  at 
law  ;  44  Me.  206  ;  but  not  where  such  a  rem¬ 
edy  exists;  9  Gratt.  379;  5  Sandf.  612;  and 
a  complete  excuse  must  be  made;  14  Ala.  n. 
s.  342. 

ACCOMENDA.  A  contract  which  takes 
place  when  an  individual  intrusts  personal 
property  with  the  master  of  a  vessel,  to  be 
sold  for  their  joint  account. 

In  6uch  case,  two  contracts  take  place :  first, 
the  contract  called  rnandaturn ,  by  which  the  ow  ner 
of  the  property  gives  the  master  power  to  dis¬ 
pose  of  it ;  and  the  contract  of  partnership,  in 
virtue  of  which  the  profits  are  to  be  divided  be¬ 
tween  them.  One  party  runs  the  risk  of  losing 
his  capital,  the  other  his  labor.  If  the  sale  pro¬ 
duces  no  more  than  first  cost,  the  owner  takes  all 
the  proceeds  :  it  is  only  the  prolits  which  are  to 
be  divided ;  Emerigon,  Mar.  Loans,  s.  5. 

ACCOMMODATION  PAPER.  Pro¬ 
missory  notes  or  bills  of  exchange  made,  ac¬ 
cepted,  or  endorsed  without  any  consideration 
therefor. 

Such  paper,  in  the  hands  of  the  party  to 
whom  it  is  made  or  for  whose  benefit  the  ac¬ 
commodation  is  given,  is  open  to  the  defence 
of  want  of  consideration,  but  when  taken  by 
third  parties  in  the  usual  course  of  business,  is 
governed  by  the  same  rules  as  other  paper ; 

2  Kent,  86  ;  1  Bingh.  n.  c.  267  ;  1  M.  &  W. 
212;  12  id.  705;  33  Eng.  L.  &  Eq.  282;  2 
Duer,  33;  26  Vt.  19;  5  Md.  389. 

Consult  Chitty ;  Parsons ;  Story,  Bills  of 
Exchange  ;  Byles ;  Daniel. 

ACCOMPLICE  (L  at.  ad  and  complicare 
— coriy  with,  together,  plicare ,  to  fold  to  wrap, 
— to  fold  together). 

In  Criminal  Law.  One  who  is  concerned 
in  the  commission  of  a  crime. 

The  term  in  its  fulness  includes  in  its  meaning 
all  persons  who  have  been  concerned  in  the  com¬ 
mission  of  a  crime,  all  particepen  crirninis ,  whether 
they  are  considered  in  strict  legal  propriety  as 
principals  in  the  first  or  second  degree,  or  merely 
as  accessaries  before  or  after  the  fact ;  Fost.  Cr. 
Cas.  341 ;  1  Ru6s.  Cr.  21 ;  4  Bla.  Com.  331 ;  1 
Phillips,  Ev.  28;  Merlin,  Rdpert.,  Complice. 

It  has  been  questioned,  whether  one  who  wras 
an  accomplice  to  a  suicide  can  be  punished  as 
such.  A  case  occurred  in  Prussia  where  a  sol¬ 
dier,  at  the  request  of  his  comrade,  had  cut  the 
latter  in  pieces ;  for  this  he  wras  tried  capitally. 
In  the  year  1817,  a  young  woman  named  Leruth 
received  a  recompense  for  aiding  a  man  to  kill 
himself,  lie  put  the  point  of  a  bistoury  on  his 
naked  breast,  and  used  the  hand  of  the  young 
woman  to  plunge  it  w  ith  greater  force  into  his 
bosom  ;  hearing  some  noise,  he  ordered  her  aw  av. 
The  man,  receiving  effectual  aid,  w  as  soon  cure  d 
of  the  wound  w  hich  had  been  inflicted,  and  she 
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was  tried  and  convicted  of  having  inflicted  the 
wound,  and  punished  by  ten  years’  imprison¬ 
ment.  Lepage,  Science  du  Droit,  eh.  2,  art.  8,  § 
5.  The  case  of  Saul,  the  King  of  Israel,  and  his 
armor-bearer  (1  Sam.  xxxi.  4),  and  of  David  and 
the  Amalekite  (2  Sam.  i.  2-10),  will  doubtless 
occur  to  the  reader. 

Iu  Massachusetts,  it  lias  been  held,  that,  if  one 
counsels  another  to  commit  suicide,  he  is  princi¬ 
pal  iu  the  murder ;  for  it  is  a  presumption  of  law, 
that  advice  has  the  influence  and  effect  intended 
by  the  adviser,  unless  it  is  shown  to  have  been 
otherwise,  as,  lor  example,  that  it  was  received 
with  scoff  or  manifestly  rejected  and  ridiculed  at 
the  time ;  13  Mass.  359.  See  7  Bost.  Law  Rep. 
215. 

It  is  now  finally  settled,  that  it  is  not  a 
rule  ot  law,  but  ot  practice  only,  that  a  jury 
should  not  convict  on  the  unsupported  testi¬ 
mony  ot  an  accomplice.  Therefore,  if  a  jury 
choose  to  act  on  such  evidence  only,  the  con¬ 
viction  cannot  be  quashed  as  bad  in* law.  The 
better  practice  is  for  the  judge  to  advise  the 
jury  to  acquit,  unless  the  testimony  of  the  ac¬ 
complice  is  corroborated,  not  only  as  to  the  cir¬ 
cumstances  of  the  offence,  but  also  as  to  the 
participation  of  the  accused  in  the  transaction  : 
and  when  several  parties  are  charged,  that  it 
is  not  sufficient  that  the  accomplice  should  be 
confirmed,  as  to  one  or  more  of  the  prisoners 
to  justify  a  conviction  of  those  prisoners  with 
respect  to  whom  there  is  no  confirmation ;  7 

p?  u  Cas*  20  >  Dearsl*  Cr.  Cas.  555;  20 
Pick.  S9<  ;  10  Cush.  5S5.  See  1  Fost.  &  F 

3t>8:  Greenl.  Ev.  §  ill;  127  Mass.  424;  34 
Amer.  Rep.  891,  408. 

ACCORD.  In  Contracts.  An  acree- 
ment  between  two  parties  to  give  and  awe.r 
something  in  satisfaction  of  a  right  of  action 
which  one  has  against  the  other;  which  w  en 
pertormed  is  a  bar  to  all  actions  unon  tl,;  , 
count;  generally  used  in  the  phrase  “utvoiS 
ami  satisfaction ;”  2  Greenl.  Ev.  «8.  3  B1^ 

uLvi;  »V  “o' 

action's ;  IW  AW.  Ac ^ 
A"  a.-.,.,,,,’,  to  d  , 


Heisk.  1;  1  Mete.  Mass.  276-  97 
370;  S9  id.  203;  2  Strobh. ’  203  V? 
Monr.  566  ;  otherwise,  however  if  thl  Io 

m  the^“pis  ?sputed; 

Mees.  &  A\  .  Exch.  651 ;  5  B.  &  Aid  V,V  3 

Ad-  &  E.  106  ;  21  Yt.  223  ;  23  id.  561  -  4 l\} 

406;  4  Demo,  166;  2  Duer,  302-  65  rS 

161;  43  Conn.  455;  56  Ga.  494  -  5* 

404,  12  Mete.  n.  551;  or  contingent  li'p 

Monr.  451 ;  or  there  are  mutual  demand  i 

El.  &  B.  691  ;  and  if  the  negotiable  noj'cf 

the  debtor  15  Mees.  &  W.  23,  or  of  a  thiri 

person,  2  Mete.  Mass.  283;  20  Johns. 

I  AVend.  164;  14  id.  116;  13  Ala.  353 ! 

II  East,  390  j  4  Barnew.  &  C.  506;  5J 
Ala.  349,  for  part,  be  given  and  received,  it 
is  sufficient ;  or  if  a  part  be  given  at  a  dif- 
ferent  place,  3  Hawks.  580;  29  Miss.  13?.  or 
an  earlier  time,  it  will  be  sufficient,  18  Pick. 
414;  and,  in  general,  payment  of  part  soli 
fices  if  any  additional  benefit  be  received;  30 
Vt.  424  ;  26  Conn.  392;  27  Barb.  485;  4 
Jones,  518;  4  Iowa,  219.  Acceptance  by 
several  creditors,  by  way  of  composition  of 
sunhs  respectively  less  than  their  demands, 
held  to  bar  actions  for  the  residue;  37  Iowa, 
410.  And  the  receipt  of  specific  property, 
or  the  performance  of  services,  if  agreed  to, 
is  sufficient,  whatever  its  value ;  19  Pick.  273; 
5  Day,  360;  51  Ala.  349;  provided  the  value 
be  not  agreed  upon ;  65  Barb  161 ;  but  both 
deliver}"  and  acceptance  must  be  proved;  1 
Wash.  C.  C.  328  ;  3  Blackf.  354;  1  Dev.  & 
B.  565;  8  Penn.  St  106;  16  id.  450;  4 Eng. 
D.  &  Eq.  185. 

It  must  be  certain .  An  agreement  that 
the  defendant  shall  relinquish  the  possession 
ot  a  house  in  satisfaction,  etc.,  is  not  valid, 
unless  it  is  so  agreed  at  what  time  it  shall  be 
relinquished;  Yelv.  125.  See  4  Mod.  S$; 
2  Johns.  S42;  3  Lev.  189  ;  2  Iowa,  553;  1 
Hempst.  315;  102  Mass.  140. 

It  must  be  complete .  That  is,  every  thin? 
must  be  done  which  the  partv  undertakes  to 
<lo;  Comyns,  Dig.  Accord,  B,  4 ;  T. 

203  5  Kebl.  690 ;  Cro.  Eliz.  46;  9  Coke,  A 

*\T1uEng*  L-  &  E(i-  296 ;  2  Io^a’  04  >• 


whoring  to  the  V  497. 

land,  of  which  thj  defendant  uhattels>  or  his 
bspossessed  him,  will  LtSn^ 

J?  SWPD°7  *  promise  bv  the  nS^Slderatio^ 
inn  ior  those  injuries ;  Bacon  v\\no.t  to^e 
A;  Perkins,  S  741) .  i\  ..  1  Abr.  Accord 

i'.'V90!  1  s>™’««:55A5,EaM’2*»; 

,Ky-  •>»;  5  l);iv,  360'"  i  i"ki'  5s°i  2 
164;  3  id.  66*  ra.rf  \ ,  °ot'  426;  i 

S  lw’  !  1  arsons'  Contr.  do .1  C 


5  N.  H.  136  ;  24  id.  289 ;  3  Johns.  Cas-  j 
o  Johns.  S86  ;  16  id.  86 ;  1  Gray,  -4o'\a\ 
Oluo  S93 ;  7  Blackf.  582 ;  14  B.  Monr.  4^’ 
2  Ark.  45 ;  44  Me.  121 ;  15  Tex.  IPS? 

1  enn.  St.  179;  8  Md.  188 ;  50  Tex.  H3,  j 
Me.  563 ;  but  this  performance  may  be  Jn0IY 
the  substitution  of  a  new  undertaking  l°r  . 
old  bv  way  of  novation  if  the  parties  f 
ended;  2  Parsons,  Contr.  194  n.;  24 
JiJi  2?  Barb.  546;  7  Md.  259;  1  «££ 
9  ;  it  is  a  question  for  the  jury 
tne  agreement  or  the  performance  ^as 
eepted  m  satisfaction;  16  Q.  B.  1039;  *n‘,be 
some  eases  it  is  sufficient  if  perforinaw-1 
•>  u  °U'  an'l  refused;  2  Greenl.  !*'•$  ^ 
&  Ad.  328 ;  3  id.  701. 
an  .  w'th  an  unaccepted  tender  of  lK'r‘V(.n 
tlu>>v>1S,.a  '  °^“nee,  seems  unsettled;  but '' 
the  •,  l!>  a  su®eient  consideration  to  >lJl j 
unae<rT'H  ni°nt’  seems  that  a  tender,  f !  jr, 
*■  pted,  would  bar  an  action ;  Star)  j  1 


ACCOUCHEMENT 


85 


ACCOUNT 


§  1357  ;  3  Johns.  Cas.  243.  But  see  3  Bin<di 
N.  c.  715  ;  16  Barb.  598  ;  5  R.  I.  219. 

It  must  be  by  the  debtor  or  his  aqent ;  3 
Wend.  66;  2  Ala.  84;  and  if  made  by  a 
stranger,  will  not  avail  the  debtor  in  an  action 
at  law  ;  Stra.  592  ;  3  T.  B.  Monr.  302  ;  6 
Johns.  37.  See  6  Ohio  St.  71.  Ilis  remedy 
in  such  a  case  is  in  equity ;  Cro.  Eliz.  541  • 
3  Taunt.  117  ;  5  East,  294. 

Accord  with  satisfaction,  when  completed, 
has  two  effects :  it  is  a  payment  of  the  debt ; 
and  it  is  a  species  of  sale  of  the  thing  given 
by  the  debtor  to  the  creditor,  in  satisfaction  ; 
but  it  differs  from  it  in  this,  that  it  is  not  valid 
until  the  delivery  of  the  article,  and  there  is 
no  warranty  of  the  thing  thus  sold,  except 
perhaps  the  title ;  for  in  regard  to  this  it  can¬ 
not  be  doubted,  that  if  the  debtor  gave  on  an 
accord  and  satisfaction  the  goods  of  another, 
there  would  be  no  satisfaction.  But  the  in¬ 
tention  of  the  parties  is  of  the  utmost  conse¬ 
quence;  30  Vt.  424;  as  the  debtor  will  be 
required  only  to  execute  the  new  contract  to 
that  point  whence  it  was  to  operate  a  satisfac¬ 
tion  of  the  pre-existing  liability.  See,  gene¬ 
rally,  2  Greenl.  Ev.  §  28  et  seq.  ;  2  Parsons, 
Contr.  193  et  seq.;  2  Story,  Contr.  §  1354  et 
seq.;  Comyns,  Dig.  Accord ;  1  Bouvier,  Inst, 
n.  805  ;  3  id.  n.  2478—2481  ;  notes  to  Cumber 
v.  Wane,  1  Sm.  Lead.  Cas. 

In  America  accord  and  satisfaction  may  be 
given  in  evidence  under  the  general  issue,  in 
assumpsit,  but  it  must  be  pleaded  specially  in 
debt,  covenant,  and  trespass ;  Greenl.  Ev. 
§  29.  In  England  it  must  be  pleaded  speci¬ 
ally  in  all  cases ;  Rose.  N.  P.  569.  Payment. 

ACCOUCHEMENT.  The  act  of  giving 
birth  to  a  child.  It  is  frequently  important 
to  prove  the  filiation  of  an  individual :  this 
may  be  done  in  several  ways.  The  fact  of 
the  accouchement  may  be  proved  by  the  direct 
testimony  of  one  who  was  present,  as  a  phy¬ 
sician,  a  midwife,  or  other  person ;  1  Bou¬ 
vier,  Inst.  n.  314. 

ACCOUNT.  A  detailed  statement  of  the 
mutual  demands  in  the  nature  of  debt  and 
credit  between  parties,  arising  out  of  con¬ 
tracts  or  some  fiduciary  relation ;  1  Mete. 
Mass.  216;  1  Hempst.  114;  32  Penn.  202. 

A  statement  of  the  receipts  and  payments 
of  an  executor,  administrator,  or  other  trus¬ 
tee,  of  the  estate  confided  to  him. 

An  open  account  is  one  in  which  some  term 
of  the  contract  is  not  settled  by  the  parties, 
whether  the  account  consists  of  one  item  or 
many ;  1  Ala.  N.  8.  62  ;  6  id.  438. 

A  form  of  action,  called  also  account  ren¬ 
der,  in  which  such  a  statement,  and  the  re¬ 
covery  of  the  balance  which  thereby  appears 
to  be  due,  is  sought  by  the  party  bringing  it. 

In  Practice.  In  Equity.  Jurisdiction 
concurrent  with  courts  of  law  is  taken  over 
matters  of  account;  9  Johns.  470;  2  A.  K. 
Marsh.  338;  1  J.  J.  Marsh.  82;  2  Caines, 
Cas.  1  ;  1  Paige,  Ch.  41  ;  1  Yerg.  360;  1 
Ga.  376,  on  three  grounds:  mutual  accounts, 
18  Boav.  575;  dealings  so  complicated  that  | 


they  cannot  be  adjusted  in  a  court  of  law  ;  1 
Sch.  &  L.  305 ;  2  id.  400 ;  2  Hou.  L.  Cas. 
28  ;  2  Leigh,  6  ;  1  Mete.  Mass.  216  ;  15  Ala. 
n.  s.  34  ;  17  Ga.  558  ;  the  existence  of  a  fi¬ 
duciary  relation  between  the  parties;  1  Sim. 
Ch.  N.  8.  573  ;  4  Gray,  227  ;  1  Story,  Eq. 
Jur.  8th  ed.  §  459,  a. 

In  addition  to  these  peculiar  grounds  of 
jurisdiction,  equity  will  grant  a  discovery  in 
cases  of  account  on  the  general  principles 
regulating  discoveries  ;  8  Ala.  N.  8.  743  ;  4 
Sandf.  112;  35  N.  II.  339,  and  will  after¬ 
wards  proceed  to  grant  full  relief  in  many 
eases;  1  Madd.  86  ;  6  Ves.  136  ;  9  id.  437  ; 
10  Johns.  587  ;  17  id.  384  ;  5  Pet.  495. 

Equitable  jurisdiction  over  accounts  applies 
tothe  appropriation  of payments  ;  1  Story,  Eq. 
Jur.  8th  ed.  §§  459-461  ;  agency;  2  McCord, 
Ch.  469 ;  including  factors,  bailiffs,  con¬ 
signees,  receivers,  and  stewards,  where  there 
are  mutual  or  complicated  accounts;  1  Jac.  & 
W.  135;  13  Ves.  53;  9  Beav.  284  ;  17  Ala. 
n.  s.  667  ;  trustees’  accounts;  1  Story,  Eq. 
Jur.  §  465;  2  My lne  &  K.  664 ;  9  Beav.  284  ; 

1  Stoekt.  218;  4  Gray,  227;  administrators 
and  executors;  22  Vt.  50;  14  Mo.  116;  3 
Jones,  Eq.  316;  82  Ala.  n.s.  314;  see  23 
Miss.  361 ;  guardians,  etc. ;  31  Penn.  St.  318; 
9  Rich.  Eq.  311;  33  Miss.  553;  tenants  in 
common,^  joint  tenants  of  real  estate  or  chat¬ 
tels;  4  \  es.  752;  1  Ves.  &  B.  114;  partners; 

1  Hen.  &  M.  9;  3  Gratt.  364;  3  Cush.  331 ; 
23  Vt.  576;  4  Sneed,  238;  1  Johns.  Ch. 
305;  directors  of  companies,  and  similar  of¬ 
ficers;  1  \  ounge  &  C.  326;  apportionment 
of  apprentice  fees;  2  Brown,  Ch.  78;  1  Atk. 
149 ;  13  Jur.  596 ;  or  rents ;  2  Ves.  &  B.  331 ; 

2  P.  Will.  1 76,  501 ;  see  1  Story,  Eq.  Jur. 

§  480 ;  contribution  to  relieve  real  estate  ;  3 
Coke,  12;  3  Bligh,  590;  2  Bos.  &  P.  270;  1 
Johns.  Ch.  409,  425;  7  Mass.  355;  1  Story, 
Eq.  Jur.  §  487;  general  average;  2  Abbott, 
Shipp,  pi.  3,  c.  8,  §  17;  18  Ves.  190;  4  Kay 
&  J.  367;  2  Curt.  C.  C.  59;  between  sure¬ 
ties;  1  Story,  Eq.  Jur.  §§  492-504;  liens; 
Sugden,  Vend.  7th  ed.  541;  8  Paige,  Ch. 
182,  277;  rents  and  profits  between  landlord 
and  tenant ;  1  Sell.  &  L.  305 ;  7  East,  353 ;  4 
Johns.  Ch.  287;  in  case  of  torts;  Bacon,  Abr. 
Accompt,  B;  a  levy  ;  2  Atk.  362;  1  Ves.  Sen. 
250;  1  Eq.  Cas.  Abr.  285;  and  in  other 
cases;  3  Gratt.  830;  waste;  1  P.  Will.  407; 

6  Ves.  88;  1  Brown,  Ch.  194;  6  Jur.  N.s. 
809;  4  Johns.  Ch.  169;  tithes  ami  moduses , 
Comyns,  Dig.  Chauncery  (3  C.),  Distress 
(M.  13). 

Equity  follows  the  analogy  of  the  law,  in 
refusing  to  interfere  with  stated  accounts;  2 
Sch.  &  L.  629 ;  3  Brown,  Ch.  689,  n. ;  19  Ves. 
180;  13  Johns.  Ch.  578  ;  6  id.  SCO;  3  Mc¬ 
Lean  C.  C.  83  ;  4  Mas.  C.  C.  148  ;  3  Pet.  44 ; 

6  id.  61 ;  9  id.  405.  See  Account  Stated. 

At  Law.  The  action  lay  against  bailiffs, 
receivers,  and  guardians,  in  socage  only,  at 
the  common  law,  and,  by  a  subsequent  exten¬ 
sion  of  the  law,  between  merchants  ;  1 1  Coke, 
89  ;  12  Mass.  149. 

Privity  of  contract  was  required,  and  it  did 
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not  lie  by  or  against  executors  and  adminis¬ 
trators;  1  Wms.  Saund.  216,  n. ;  Willes,  208, 
until  statutes  were  passed  for  that  purpose, 
the  last  being  that  of  3  &  4  Anne,  c.  16;  1 
Story,  Eq.  Jur.  $  445. 

In  several  states  of  the  United  States,  the 
action  has  received  a  liberal  extension ;  4 
Watts  &  S.  550;  13  Yt.  517  ;  28  id.  338;  7 
Penn.  St.  175;  25  Conn.  137;  5  R.  I.  402. 
Thus,  it  is  said  to  be  the  proper  remedy  for  one 
partner  against  another ;  1  Dali.  340  ;  3  Binn. 
317;  10  S.  &  R.  220;  15  id.  153;  2  Conn. 
425;  4  Vt.  137;  3  Barb.  419;  1  Cal.  448; 
for  money  used  by  one  partner  after  the  dis¬ 
solution  of  the  firm;  18  Pick.  299;  though 
equity  seems  to  be  properly  resorted  to  where 
a  separate  tribunal  exists ;  1  Hen.  &  M.  9 ; 

I  Johns.  Ch.  305.  And  see  1  Mete.  Mass. 
216  ;  1  Iowa,  240. 

In  other  states,  reference  may  be  made  to 
an  auditor  by  order  of  the  court,  in  the  com¬ 
mon  forms  of  actions  founded  on  contract  or 
tort,  where  there  are  complicated  accounts 
or  counter-demands ;  12  Mass.  525;  6  Pick. 
193;  8  Conn.  499;  13  N.  H.  275;  1  Tex. 
646.  See  Auditor.  In  the  action  of'ac- 
count,  an  interlocutory  judgment  of  quod  com¬ 
putet  is  first  obtained ;  2  Greenl.  Ev.  §§  36,  39 ; 

II  Ired.  391  ;  12  Ill.  Ill,  on  which  no  dam¬ 
ages  are  awarded  except  ratione  interplacita- 
tionis.  Cro.  Eliz.  83  ;  5  Binn.  564. 

The  account  is  then  referred  to  an  auditor, 
who  now  generally  has  authority  to  examiue 
parties,  4  Post.  198  (though  such  was  not  the 
case  formerly),  before  whom  issue  of  law  and 
fact  may  be  taken  in  regard  to  each  item, 
which  he  must  report  to  the  court;  2  Yes. 
388;  Yelv.  202;  5  Binn.  433;  5  Vt.  543- 
26  N.  H.  139. 

A  final  judgment  quod  recuperet  is  entered 
for  the  amount  found  by  him  to  be  due ;  and 
the  auditor’s  account  will  not  be  set  aside  ex¬ 
cept  upon  a  very  manifest  case  of  error;  5 
I  enn.  St.  413  ;  1  Ea.  Ann.  380.  See  Au¬ 
ditors. 

.  ^  the  defendant  is  found  in  surplusage,  that 
is,  is  creditor  of  the  plaintiff' on  balancing  the 
accounts,  he  cannot  in  this  action  recover  fudg 
ment  for  the  balance  so  due.  He  may  brirnr 
an  action  of  debt,  or,  by  some  authorities,  a 

Sf*l  T!ID  O  nrn  inof  fh.,  i 


H  9;13  l62’  1  Rolle'  Abr.  599,  pi.  11; 

Brooke  Abr.  Accord,  G2 ;  1  Kolle,  87. 

A.  the  defendant  could  wage  his  law  2 
w,„s..  Sauud.  65  n;  Cro.  Eliz.'  479^  and’  as 

5  xtuTS’  ’“J* thc  main  <*!>«*  sought, 
->  1  aunt.  431,  can  be  more  readily  obtained 

and  questions  in  dispute  more  readily  settled 

ln  eqmty,  resort  is  generally  had  to  that  juris 

Rtion  in  those  states  where  a  separate  tri 


transactions  of  his  trade  or  business 
books,  when  regularly  kept,  mav  be  V,l 
in  evidence;  Greenl.  Ev.  §§  li5_li« 

ACCOUNT  CURRENT.  An  ope„  ft 
running  account  between  two  parties.  1  * 

ACCOUNT  IN  BANK.  See  Bank  Ac 

COUNT. 

ACCOUNT  STATED.  An  agreed  bal 
ance  ot  accounts.  An  account  which  has  be 
examined  and  accepted  by  the  parties.  2  Aik" 

In  Equity.  Acceptance  may  be  inferred 
from  circumstances,  as  where  an  account  is 
rendered  to  a  merchant,  and  no  objection  is 
made,  after  sufficient  time;  2  Vern.  276 •  1 
bim.  &  S.  333  ;  3  .Johns.  Eh.  569  ;  7  Orancli 
147;  1  M’Cord,  Ch.  156;  2  Md.  Ch.  Dec’ 
433  ;  10  Barb.  213. 

Such  an  account  is  deemed  conclusive  be¬ 
tween  the  parties;  2  Brown,  Ch.  62,  310;  2 
Yes.  566,  837  ;  1  Swanst.  460;  6  Madd.  146; 
20  Ala.  N.  s.  747  ;  3  Johns.  Ch.  587 ;  1  Gill, 
350  ;  3  Jones,  Eq.  109  ;  to  the  extent  agreed 
upon ;  1  Hopk.  Ch.  239 ;  unless  some  fraud, 
mistake,  or  plain  error  is  shown ;  1  Parsons, 
Contr.  174  ;  1  Johns.  Ch.  550;  1  M’Cord,  Ch. 
1 56  ;  and  in  such  case,  generally,  the  account 
will  not  be  opened,  but  liberty  to  surcharge 
or  falsify  will  be  given;  2  Atk.  119;  9  Ves. 
265;  1  *Sch.  &  L.  192;  7  Gill,  119;  1  Md. 
Ch.  Dec.  306. 

At  Law.  An  account  stated  is  conclusive 
as  to  the  liability  of  the  parties,  with  reference 
to  the  transactions  included  in  it;  3  Jones; 
except  in  cases  of  fraud  or  manifest  error ;  1 
Esp.  159;  24  Conn.  591;  4  Wis.  219;  5 Fla. 
478.  See  4  Sandf.  311. 

Acceptance  by  the  party  to  be  charged  oust 
be  shown  by  the  one  who  relies  upon  the  ac¬ 
count;  10  Humphr.  238;  12  Ill.  Ill*  Tll.° 
acknowledgment  that  the  sum  is  due  is  sutu- 
cient ;  2  Mod.  44  ;  2  Term,  480,  though  there 
be  but  a  single  item  in  the  account;  13  has t 
249;  5  Maule  &  S.  65 ;  1  Show.  215. 

Acceptance  may  also  be  inferred  fro®  H 
taining  the  account  a  sufficient  time  wit  io> 
making  objection;  7  Cranch,  147;  3  h®  s9>? 
S-  109;  10  Barb.  213;  4  Sandf.  311;  see 
Penn.  St.  454  ;  and  from  other  eiroumstanc 

1  Gill,  234.  tej 

A  definite  ascertained  sum  must  be  s 
to  be  due;  9  S.  &  R.  241 


It  must  be  made  by  a  com  r“m,r  ffiwi 
eluding  infants  and  those  who  are  of  u1  - 
mind ;  l  Term,  40.  .  an 

Husband  and  wife  may  join  and  sta 
account  with  a  third  person;  2  lei®) 

16  Eng.  L.  &  Eq.  290.  .  ,.  o  Johns- 

(  An  agent  may  bind  his  principal ,  •>  a[1J 
Ch.  569.  Partners  may  state  accoun  '  > 
an  action  lies  for  the  party  entitled  . 
balance ;  4  Dali.  434 ;  1  Wash.  C-  E. 

16  Vt.  169.  .  ,jc- 

fhe  acceptance  of  the  account  1*  *  ^ 
knowledgment  of  a  debt  due  for  the  )>l 
<uh1  will  support  assumpsit.  It  is  ll0^f  iy  to 
tore,  necessary  to  prove  the  items,  but 
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prove  an  existing  debt  or  demand,  and  the 
suiting  of  the  account;  16  Ala.  n.  s.  742. 

ACCOUNTANT.  One  who  is  versed  in 
accounts.  A  person  or  officer  appointed  to 
keep  the  accounts  of  a  public  company. 

He  who  renders  to  another  or  to  a  court  a 
just  and  detailed  statement  of  the  property 
which  he  holds  as  trustee,  executor,  adminis¬ 
trator,  or  guardian.  See  16  Viner,  Abr.  155. 

ACCOUNTANT  GENERAL.  An  offi¬ 
cer  of  the  English  Court  of  Chancery,  by 
whom  the  moneys  paid  into  court  are  re¬ 
ceived,  deposited  in  bank,  and  disbursed.  The 
office  appears  to  have  been  established  by  an 
order  of  May  26,  1725,  and  12  Geo.  I.  c.  32, 
before  which  time  the  effects  of  the  suitors 
were  locked  up  in  the  vaults  of  the  Bank  of 
England,  under  the  care  of  the  masters  and 
two  of  the  six  clerks ;  1  Smith,  Ch.  Pr.  22. 


ACCOUPLE.  To  unite  ;  to  marry. 

ACCREDIT.  In  International  Law. 

To  acknowledge. 

Used  of  the  act  by  which  a  diplomatic  assent  is 
acknowledged  by  the  government  near  which  he 
is  sent.  This  at  once  makes  his  public  character 
known,  and  becomes  his  protection.  It  is  used 
also  of  the  act  by  which  his  sovereign  commis¬ 
sions  him. 

ACCRESCERE  (Lat.).  To  grow  to  ;  to 
be  united  with  ;  to  increase. 

The  term  is  used  in  speaking  of  islands  which 
are  formed  in  rivers  by  deposit.  Calvinus,  Lex. ; 
3  Kent,  428. 

In  Scotch  Law.  To  pass  to  any  one. 
Bell,  Diet. 

It  is  used  in  a  related  sense  in  the  common 
law  phrase  jus  accrescendi ,  the  right  of  sur¬ 
vivorship  ;  1  Washb.  11.  P.  426. 

In  Pleading.  To  commence ;  to  arise  ; 
to  accrue.  Quod  actio  non  accrevit  infra  sex 
annos ,  that  the  action  did  not  accrue  within 
six  years;  3  Cliitty,  PI.  914. 


ACCRETION  (Lat.  accrescere,  to  grow 
to).  The  increase  of  real  estate  by  the  addi¬ 
tion  of  portions  of  soil,  by  gradual  deposition 
through  the  operation  of  natural  causes,  to  that 
already  in  possession  of  the  owner ;  2  W  ashb. 
R.  P.  451. 

The  term  alluvion  is  applied  to  the  deposit  itself, 
while  accretion  rather  denotes  the  act. 

If  an  island  in  a  non-navigable  stream  re¬ 
sults  from  accretion,  it  belongs  to  the  owner 
of  the  bank  on  the  same  side  of  the  flum 
aquee ;  2  Washb.  R.  P.  452.  Consult  2 
Washb.  R.  P.  451-453;  2  Bla.  Com.  261, 
n.  ;  3  Kent,  428;  Hargrave,  Law  Tracts,  5; 
Hale,  de  Jur.  Mar.  14;  3  Barn.  &  C.  91, 
107;  6  Cow.  537;  4  Pick.  268;  17  id.  41; 
17  Yt.  387. 

ACCROACH.  To  attempt  to  exercise 
royal  power.  4  Bla.  Com.  76. 

A  knight  who  forcibly  assaulted  and  detained 
one  of  the  king’s  subjects  till  he  paid f  him  a  sum 
of  monev  wa/held  to  have ^  committed  treason 
on  the  ground  of  accroachment,  1  Hale,  n. 

Cr.  80. 


In  French  Law.  To  delay.  Whishaw. 

ACCRUE.  To  grow  to ;  to  be  added  to, 
as  the  interest  accrues  on  the  principal.  ^4e*- 
cruiny  costs  are  those  which  become  due  and 
are  created  alter  judgment ;  as  the  costs  of 
an  execution. 

To  arise,  to  happen,  to  come  to  pass;  as 
the  statute  of  limitation  does  not  commence 
running  until  the  cause  of  action  has  accrued  ; 
1  Bouvier,  Inst.  n.  861;  2  llawle,  277;  10 
Watts,  363  ;  Bacon,  Abr.  Limitation  of  Ac¬ 
tions  (D,  3). 

ACCUMULATIVE  JUDGMENT.  A 

second  or  additional  judgment  given  against 
one  who  has  been  convicted,  the  execution  or 
effect  of  which  is  to  commence  after  the  first 
has  expired. 

Thus,  where  a  man  is  sentenced  to  an  imprison¬ 
ment  for  six  months  on  conviction  of  larceny,  and 
afterwards  he  is  convicted  of  burglary,  he  may  be 
sentenced  to  undergo  an  imprisonment  for  the 
latter  crime,  to  commence  after  the  expiration  of 
the  first  imprisonment :  this  is  called  an  accu¬ 
mulative  judgment.  And  if  the  former  sentence 
is  shortened  by  a  pardon,  or  by  reversal  on  a  writ 
of  error,  it  expires,  and  the  subsequent  sentence 
takes  effect,  as  if  the  former  had  expired  by 
lapse  of  time;  11  Mete.  581.  Where  an  indict- 
ment  for  misdemeanor  contained  four  counts, 
the  third  of  which  was  held  on  error  to  be  bad 
in  substance,  and  the  defendant,  being  convicted 
on  the  whole  indictment,  was  sentenced  to  four 
successive  terms  of  imprisonment  of  equal  dura¬ 
tion,  one  on  each  count,  it  was  held  that  the  sen¬ 
tence  on  the  fourth  count  was  not  invalidated  by 
the  insufficiency  of  the  third  count,  and  that  the 
imprisonment  on  it  was  to  be  computed  from  the 
end  of  the  imprisonment  on  the  second  count ; 
15  Q.  B.  594. 

Upon  an  indictment  for  misdemeanor  contain¬ 
ing  two  counts  for  distinct  offences,  the  defendant 
may  be  sentenced  to  imprisonment  or  penal  servi¬ 
tude  for  consecutive  terms  of  punishment,  al¬ 
though  the  aggregate  of  the  punishments  may 
exceed  the  punishment  allowed  by  law  for  one 
offence. 

Upon  an  indictment  for  perjury  charging  of¬ 
fences  committed  in  different  suits,  the  defendant, 
upon  conviction,  may  be  sentenced  to  distinct 
punishments,  although  the  suits  were  instituted 
with  a  common  object;  5  Q.  B.  Div.  490. 

Where  upon  trial  of  an  indictment — contain¬ 
ing  several  counts — charging  separate  and  dis¬ 
tinct  misdemeanors,  identical  in  character,  a 
general  verdict  of  guilty  is  rendered,  or  a  verdict 
of  guilty  upon  two  or  more  specified  counts,  the 
court  has  no  power  to  impose  a  sentence  or  cumu¬ 
lative  sentences  exceeding  in  the  aggregate  what 
is  prescribed  by  statute  as  the  maximum  punish¬ 
ment  for  one  offence  of  the  character  charged. 
15  Sickels,  559. 

ACCUSATION.  In  Criminal  Law.  A 

charge  made  to  a  competent  officer  against  one 
who  has  committed  a  crime  or  misdemeanor, 
so  that  he  maybe  brought  to  justice  and  pun¬ 
ishment. 

A  neglect  to  accuse  may  in  some  cases  be  con¬ 
sidered  a  misdemeanor,  or  misprision  (which 
see)  ;  1  Brown,  Civ.  Law,  247  ;  2  id.  389;  Inst. 
lid.  4,  tit.  18. 

It  is  a  rule  that  no  man  is  bound  to  accuse 
himself  or  testify  against  himself  in  a  criminal 
case  ;  7  Q.  B.  126.  A  man  is  competent,  though 
not  compellable,  to  prove  his  own  crime;  14 
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Mces.  &  W.  256.  See  Evidence  ;  Interest  ; 
Witness. 

ACCUSED.  One  who  is  charged  with  a 
crime  or  misdemeanor. 

ACCUSER.  One  who  makes  an  accusa¬ 
tion. 

ACHAT.  In  French  Law.  A  purchase. 

It  is  used  in  some  of  our  law-books,  as  well  as 
achetor ,  a  purchaser,  which  in  some  ancient 
statutes  means  purveyor.  Stat.  36  Edw.  III. : 
Merlin,  Rupert. 

ACHERSET.  An  ancient  English  mea- 
sure  of  grain,  supposed  to  be  the  same  with 
our  quarter,  or  eight  bushels. 

ACKNOWLEDGMENT.  The  act  of 

one  who  has  executed  a  deed,  in  goitxr  before 
some  competent  officer  or  court  and  declaring 
it  to  be  his  act  or  deed.  b 


acknowledgment 


The  acknowledgment  Is  certified  by  the  officer 
or  court ;  and  the  term  acknowledgment  is  some- 
t.mes  used  to  designate  the  certificate.  ^ 

tLSrae  L,.Ue?-  b^°”'  "'hMl '»  «««ed  l„ 

deed  is  void  excent  »«  &  ome  °,f  the  states  a 
their  privies,  unless  acknowledged ‘or^roved.^3 

on^wl  -Sltat-CS  the  aCt  is  he,d 
to  be  a  ministerial  L  ”  6  “  S°me  h  is  held 

paS°  nCer  related 10  the 

that  the  officer  took  it  with;n\F“U™?.tion  is 
16  La.  Ann.  100]Jm,  S  JUnsdiction  i 

A  n°tarvcannottakeackrf ^4|’  f°  Mo-  33- 

One  PannAl-  x.l 


doed  in  which  hc'l,^  ^“^edgment  of  a 
4IS  i  I»  Mich.  329  -  2  iy  !“cn!s‘i  20  Me. 

.3* 

»»>y  wb. 

of  acknowledgment^  * Jj  *i  tatute*  The  fact 
parties  are  the  essential  l  '6  ldentlty  of  the 
f'Mi  8  Cal.  «?  "j  V"*’ 

4'0;  9  Mo.  514  V  21  J'Ilss-  373;  13  xi- a 

Sn^.-WW  OvTnS ,m°r,Js  omitte<i 

Effect  of.  n«iw  ^ 

«eit.„^eo/SJ;TT/»:ab,oc,» 


The  certificate  will  prevail 
ported  denial  of  the  grantor:  65  111 
.  Identification  of  grantor.  An  i  f5, 
tion  by  a  common  friend  is  sufficient  7  .^t- 
officer  in  making  certificate-  «  w  ,i)ll8tif? 
Contra ;  48  Barb.  568;  4  Coi  21 1  d  ' 5l3' 

details  of  wliat  occurred  does  not  destroy  A*0 
presumption  ;  10  W.  N.  C.  Pa  392  J  that 
The  certificate  is  not  invalidated  by  w,nt  rf 
recollection  of  the  officer;  30  N.  J. Fr. m/ 

fA?i0r?ieCti0n*  W,1®re  a  nofar.v  fails  to  !  i 
for  h  the  necessary  facts,  he  may  correct  hi 

certificate,  and  may  be  compelled  by  manik 
mus,  but  equity  has  no  jurisdiction  to  correct 
it;  51  Mo.  150.  Contra;  6  N.  Y.  422 

The  following  is  a  statement  of  the  substance 
of  the  laws  of  the  several  states  and  territories 
on  this  subject.  Though  it  is  not  to  be  inferred 
that  every  certificate  not  conforming  to  the  text 
is  void,  an  acknowledgment  which  does  mavbe 
deemed  sufficient.  In  addition  to  the  statutes 
cited,  there  are  in  many  states  various  acts  cur- 
ing  irregularities  in  acknowledgments  and  certi- 
lieates.  References  are  made  to  the  original 
statutes  in  the  various  states  where  there  has 
been  too  change  in  the  law  by  later  revisions. 

Vide  Hubbell’s  Leg.  Dircc. ;  Snyder’s  Manual. 

k^BAMA:  -Acknowledgments  and  proof  may 
aken,  within  the  state ,  before  judges  of  the 
supreme  and  circuit  courts  and  their  clerks, 
anceliors,  registers  in  chancery,  judges  of  the 
t  !!r  s  of  Probate,  justices  of  the  peace,  aDd  no- 
e®  Public.  The  provisions  of  the  code  re- 
dpfWi  ln«?  ^ e  Jurie(liction  of  justices  of  the  peace 
IJ,a®  extending  to  take  acknowledgments 
within  their  rMtiw^ 


wifK;  7l  ,  ^-wuuiug  t-o  lane  acknowledgment 
.ln  ^“fir  respective  counties,  but  do  not  au 
Tir.i?ze  /kem  to  do  so  without  such  counties 
lilfl  -  ,  stat€  and  within  the  United  State* 
imirrn6  an(l  clerks  of  any  federal  court 

rip  Axfi0!.  anJ  court  of  record  in  any  state,  nota 
^  tt’ .°r  -Alabama  Commissioners.  WtM 
con vt  e r^  }llted  States,  before  the  judge  of  am 
anv  oif  recor(l>  ma}^or,  or  chief  magistrate  o 
DuhMn^  town>  borough,  or  county,  notariei 
tt  o  >  ur  any  consul  or  commercial  agent  oi 
Thp  Co^§§  2155,  2156. 

folio wing^orm^Ln  be  in  substaTntially  th< 

Ki7nwirtCer,Uly  that  a  G  ,  whose  name  if 

known  to  n  &  for^froin"  conveyance,  and  who  is 
day  that  /lle’  a?kn°wledged  before  me  on  tbif 
c7nvev7n ,  0e,Kg  inforraed  °f  the  contents  of  the 
the  dav  1 t,.,’  10  executed  the  same  voluntarily011 
Given  »^8ame  bears  date. 

Rev.  Code  sei*S^  b?,nd  thie  dav  of 
An  exa  ’i!  V?48 '  Code  of  Ala.  §  21.58.  . 

from  her  the  wi**e  separate  and 

to  any  hompJ?an?  18  neeessary  to  convey  the  titl 
state?  Sf6iead  ^xeinpted  by  the  laws  of  this 
circuit  or  *amination  may  be  had  before  a 

judge  of  court  Judge,  chancellor.  0 

justice  of  theWn^6  ^cbancellor,  notary  publlf. ^ 
certifyj  tha(.  qP  'a^e,  as  the  case  may  be),  he*  • 
°&me  before  day  of  .  >  ^  ' 

or  aiade  known  W  thln  named  ’  kn  cd 
u  to  me  to  be  the  within  nam®4 
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,  who,  being  by  me  examined  separate 
and  apart  from  her  husband,  touching  her  signa¬ 
ture  to  the  within  ,  acknowledged  that 

she  signed  the  same  of  her  own  free  will  and 
accord,  and  without  fear,  constraint,  or  threats 
on  the  part  of  her  husband. 

In  witness  whereof,  I  hereunto  set  my  hand 
this  day  of  ,  18  .  Code  of  Ala. 

§  2822. 

There  is  no  special  law  regulating  the  execu¬ 
tion  of  deeds,  etc.,  by  corporations.  Thi6  depends 
altogether  on  the  act  of  incorporation. 

Deeds  may  be  proved  by  a  subscribing  witness. 
Rev.  Code,  §  1549 ;  Code  of  Ala.  §  2159. 

Arizona.  Within  the  territory ;  before  a 
judge  or  clerk  of  a  court  having  a  seal,  notary 
public,  or  justice  of  the  peace  of  the  proper 
county.  Without  the  territory ,  and  within  the 
United  States  or  their  territories  ;  before  a  judge 
or  clerk  of  any  court  of  the  United  States  or  of 
any  state  or  territory  having  a  seal,  or  by  any 
commissioner  appointed  by  the  governor  of  this 
territory  for  that  purpose.  Without  the  United 
States  ;  before  a  judge  or  clerk  of  any  court  of 
any  state,  kingdom,  or  empire,  having  a  seal,  or 
by  any  notary  public  therein,  or  by  any  minister, 
commissioner,  or  consul  of  the  United  States  ap¬ 
pointed  to  reside  there. 

The  certificate  must  be  in  substantially  the 
following  form  : — On  this  day  of  , 

A.  D.,  18  ,  before  me  (title  of  officer) 

personally  appeared  ,  personally  known 

to  me  to  be  the  described  in  and  who  ex¬ 

ecuted  the  foregoing  instrument,  who  acknowl¬ 
edged  to  me  that  executed  the  same  freely 
and  voluntarily,  and  for  the  uses  and  purposes 
therein  mentioned. 

The  certificate  for  acknowledgment  of  a  mar¬ 
ried  woman  must  be  in  the  following  form: — On 
this  day  of  ,  A.  D.  18  ,  before  me 

(title  of  officer)  personally  appeared 
Mrs.  ,  personally  known  to  me  to  be 

the  described  in  and  who  executed  the 

annexed  foregoing  instrument,  and  upon  exam¬ 
ination  apart  from  and  without  the  hearing  of 
her  husband  I  made  her  acquainted  with  the 
contents  of  said  instrument,  and  thereupon  she 
acknowledged  to  me  that  6he  executed  the  same 
freely  and  voluntarily,  and  without  fear  or  com¬ 
pulsion  or  undue  influence  of  her  husband,  and 
that  she  does  not  wish  to  retract  the  execution 
of  the  same.  X 

Arkansas.  Within  the  state  ;  before  the  su¬ 
preme  court,  the  circuit  court,  or  either  of  the 
judges  thereof,  or  the  clerk  of  either  of  these 
courts,  or  before  the  county  court,  or  the  presid¬ 
ing  judge  thereof,  or  before  any  justice  of  the 
peace  within  the  state,  or  notary  public.  With - 
out  the  state ,  and  within  the  United  States  or  their 
territories  ;  before  any  court  of  the  United  States, 
or  of  any  state  or  territory  having  a  seal,  or  the 
clerk  of  any  such  court,  or  before  the  mayor  of 
any  city  or  town,  or  the  chief  officer  of  any  city 
or  town  having  a  6eal  of  office.  Without  the 
United  States;  before  any  court  of  any  state, 
kingdom,  or  empire  having  a  seal,  or  any  mayor 
or  chief  officer  of  any  city  or  town  having  an  of¬ 
ficial  seal,  or  before  any  officer  of  any  foreign 
country,  who  bv  the  laws  of  such  country  is  au¬ 
thorized  to  take  probate  of  the  conveyance  of 
real  estate  of  his  own  country,  if  such  officer  has 
by  law  an  official  seal.  .  .. 

An  acknowledgment  is  to  be  made  by  the 
tr  rail  tors  appearing:  in  person  before  the  court  or 
officer,  and  stating  that  he  executed  the  same  for 
the  consideration  and  purposes  therein  mentioned 
and  set  forth.  If  the  grantor  is  a  married  wo¬ 


man,  she  must,  in  the  absence  of  her  husband, 
declare  that  she  had  of  her  own  free  will  exe¬ 
cuted  the  deed  or  instrument  in  question,  or  that 
she  had  signed  and  sealed  the  relinquishment  of 
dower  for  the  purposes  therein  contained  and  set 
forth,  without  any  compulsion  or  undue  influ¬ 
ence  of  her  husband.  Rev.  Stat.  c.  21  ;  6ame 
statute,  Gould,  Dig.  (1858)  267,  §§  18,  21. 

In  cases  of  acknowledgment  or  proof  taken 
within  the  United  States,  when  taken  before  a 
court  or  officer  having  a  seal  of  office,  such  deed 
or  conveyance  must  be  attested  under  6uch  seal 
of  office ;  and  if  such  officer  have  no  seal  of  of¬ 
fice,  then  under  his  official  signature.  Rev.  Stat. 
190 ;  Gould,  Dig.  267,  §  14. 

In  all  cases,  acknowledgments  or  proof  taken 
without  the  United  States  must  be  attested  under 
the  official  seal  of  the  court  or  officer.  Id .  §  15. 

Every  court  or  officer  that  shall  take  the  proof 
or  acknowledgment  of  any  deed  or  conveyance 
of  real  estate,  or  the  relinquishment  of  dower  of 
any  married  woman  in  any  conveyance  of  the 
estate  of  her  husband,  6hall  grant  a  certificate 
thereof,  and  cause  such  certificate  to  be  endorsed 
on  the  instrument,  which  certificate  shall  be 
signed  by  the  clerk  of  the  court  where  the  pro¬ 
bate  is  taken  in  court,  or  by  the  officer  before 
whom  the  same  is  taken,  and  sealed,  if  he  have  a 
seal  of  office.  Id.  §  16. 

Notaries  public  may  also  take  acknowledgments 
of  instruments  relating  to  commerce  and  naviga¬ 
tion.  Rev.  Stat.  104,  §  4. 

California. —  Within  the  state;  by  some  judge 
or  clerk  of  a  court  having  a  seal,  or  some  notary 
public  or  justice  of  the  peace  of  the  proper  county. 
Without  the  state,  and  within  the  United  States;  by 
6ome  judge  or  clerk  of  any  court  of  the  United 
States,  or  of  any  state  or  territory  having  a  seal, 
a  notary  public,  or  by  a  California  commissioner ; 
also,  by  any  other  officer  of  the  state  or  territory 
where  the  acknowledgment  i6  made,  authorized 
by  its  laws  to  take  6ueh  proof  or  acknowledg¬ 
ment.  C.  C.  §  1182.  Without  the  United  States; 
by  some  judge  or  clerk  of  any  court  of  any  state, 
kingdom,  or  empire  having  a  seal,  or  by  any 
notary  public  therein,  or  by  any  minister,  com¬ 
missioner,  or  consul  of  the  United  States  ap¬ 
pointed  to  reside  therein.  C.  C.  §  1183.  A  con¬ 
veyance  by  a  married  woman  has  no  validity 
until  acknowledged.  C.  C.  §  1186. 

The  officer's  certificate,  which  must  be  endorsed 
or  annexed,  must  be,  wrhen  granted  by  a  judge  or 
clerk,  under  the  hand  of  such  judge  or  clerk,  and 
the  seal  of  the  court ;  when  granted  by  an  officer 
who  has  a  6cal  of  office,  under  his  hand  and  offi¬ 
cial  seal.  Cal.  Laws,  1850-53,  513,  §  5. 

The  certificate  must  show,  in  addition  to  the 
fact  of  the  acknowledgment,  that  the  person 
making  6ueh  acknowledgment  was  personally 
known  to  the  officer  taking  the  same,  to  be  the 
person  whose  name  was  subscribed  to  the  convey¬ 
ance  as  a  party  thereto,  or  must  show  that  he  was 
proved  to  be  such  bv  a  credible  witness  (naming 
him).  Cal.  Laws,  1850-53,  513,  §§  6,  7. 

The  certificate  is  to  be  substantially  in  the  fol¬ 
lowing  form : — State  of  California,  County  of 
On  this  day  of  ,  A.  D.  ,  personally 
appeared  before  me,  a  notary  public  (or  judge,  or 
officer,  as  the  case  may  be)  in  and  for  the  said 
county,  A.  B.,  known  to  me  to  be  the  person  de¬ 
scribed  in,  and  who  executed  the  foregoing  instru¬ 
ment,  who  acknowledged  [or,  if  the  grantor  is  un¬ 
known,  A.  B.,  satisfactorily  proved  to  me  to  be  the 
person  described  in,  and  who  executed  the  within 
conveyance,  by  the  oath  of  C.  D.,  a  competent  and 
credible  witness  for  that  purpose,  by  me  duly 
sworn,  and  he,  the  said  A.  B..  acknowledged]  that 
he  executed  the  same  freely  and  voluntarily  for 
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the  uses  and  purposes  therein  mentioned. 

§  1191. 

The  certificate  for  the  acknowledgment  by  a 
married  woman  must  be  in  the  following  form  : 
On  this  day  of  ,  in  the  year  ,  be¬ 
fore  me  personally  appeared  ,  known  to 

me  to  be  the  person  whose  name  is  subscribed  to 
the  within  instrument,  described  as  a  married 
woman;  and  upon  an  examination,  without  the 
hearing  ol  her  husband,  I  made  her  acquainted 
with  the  contents  of  the  instrument,  and  there¬ 
upon  she  acknowledged  to  me  that  she  executed 
the  same,  and  that  she  does  not  wish  to  retract 
such  execution.  Civil  Code,  §  1191. 

The  proof  may  be  by  a  subscribing  witness,  or, 
when  all  the  subscribing  witnesses  are  dead  or 
cannot  be  bad,  by  evidence  of  the  handwriting  of 
he  party,  and  of  at  least  one  subscribing  witness 

fill  LawsNKs^W^To.40  °aCh  6igDature-’ 

1  he  certificate  of  such  proof  must  set  forth  that 

conveyance,  and  of  the  fact  f  such 

name  is  subscribed  in  such  c  1&t  the  Porson  whose 

that  such  witness  suhZS  u  the  same>  and 
conveyance  ^  a  wSS  th.^' r  t0  8uch 
1850-53,  515,  §  13.  thereof-  Cal.  Laws, 

party  andofa  subscribing  Iv  n  ^  T  rJi { n£r  of  the 
unless  the  officer  takino-fh^11688  8  ia  1  be  taken, 
fled  that  all  the  subscribtofwn  6ha11  be  8a«s- 
conveyance  are  dead,  or  cannot  hVh  to  6lloh 

execution  thereof.  Cal.  Laws  Provo  the 

A  deed  afFectinp*  tho  m  •  / 1850—53,  515,  S  14- 

Property  must  be^aeknowEd  T^’B  60P™lt 
examination  separate  and  «  her  uP°n  an 
hand,  before  anVM  apart  from  her  hue 
notary  public;  orjTC^dCOnurft  °/  record  or 
then t  before  a  judge  of  a ronSnf  *  °f  the  state, 
forma  commissioner? or  beforo  J  recor(i’ or  a  Cali 


l"y  of 

"'thin  his  county^^.^y  Justice  of  nip’’0  any 
not  He  in  the  counter lded’  tllat  if  thJi  Prace 

of°s  r„s  •KSfia  i?fhw  "tt 

®Uch  county,  to  the  o«  hi«  hand  Ind  °th'5V  clerk 
tioe  of  the  n,..,,,,.  °  °®cial  capacitv  e  6eal  of 

.tam-re'  «1»  2&J 1“<*J 


”  8eal  of  such  state  nr  *  ’  e.cr«flcd  bv  ht  "  -V  of 
any  court  <*r  r  r  territory  h*»fn  nt  under 
authorized  by  i  ?'0r'1’  aud  befE the  clerk 
territory  to  take V.^8  of  ®«ch  £  any  offl ecr 

“t-hnowleug. 


ments,  and  that  his  signature  and  seal^ 
uine  ;  or  before  any  commissioner  of 

the  laws  of  this  state,  m  ^5  «► 
United  States  ;  before  any  court  of  record  ^ 
a  seal,  the  judge  or  justice  of  such  con*  ha% 
the  acknowledgment  to  have  been 

such  court;  before  the  mayor  or  other  dStfS" 

of  any  city  or  town  having  a  seal  •  or  ./  fficor 
consul  of  the  United  States,  under  the  Kff<Jre,ailJ 
consulate.  ’  er  Uie  6C“1  of  bjj 

S  but  her  covuuuut.  «%?*£** 

Connecticut. — All  grants  and  deeds  of  s. 
gam  and  sale,  and  mortgages  must  he  fl»i.  a!' 
edged,  whether  within  fr^bouf^  2R 

a  justice  of  the\ peacE  =!  notary  JubliEa^ 

nfento -hor  he?  P°Wo  by  law  to  take  aeknowledg! 
within  ’thwT  a  Connecticut  commissioner;  or, 
school  before  the  commissioners  of  the 

court  Wh  an,d  COIrirnis£ioner8  of  the  superior 
bin  m obnn  ie!l  deeds  ?re  executed  by  an  attorney, 
of  nttnVr  vle(*£1*lenfc  is  sufficient,  when  the  power 
power^ )rn^?s  acknowledged  by  the  grantor  of  the 
mntAre^  instruments  executed  by  any 

without  t£eSr?  *n  a  i°rei£n  6tate  or  country, 
likewise  w  L  nited  States,  may  be  acknowledged 
in  sup},  nnL^°Ie  an^  United  States  consul  resident 
the  °r  auy  notary  public  or  justice  of 

cornJniR  ^  such  country,  or  before  a  Connecticut 
should  t10ner*  A  certificate  of  the  county  clerk 
iustiPP^Kannexed  t0  an  acknowledgment  by  a 
exam  in  pjTace  or  notary  public.  A  separate 
examination  of  wife  is  not  necessary. 

hu^b«nwiTo ‘T^<??veyances  may  be  made  between 
are  abnUei?^  al*  ri£hts  of  dower  or  curtesy 

vSancenff-  Jhe  wife  need  not  join  in  a  con- 
the  hufihflrJa*n?  belonging  to  husband,  nor  need 
ing  toSSS?  JOm  in  a  conveyance  of  land  belong* 
husband  oi-fXCfPt  homesteads,  when,  if  both 
must  bo  n!Do  Wlfe  reside  in  the  territory,  both 
a  married  ^68  to™aveyance.  A  conveyance  by 
edged  ,  'llan  has  no  validity  until  aeknowl- 
ni'«st  set  fo,ti, b*eK  cfrtificate  of  acknowledgment 
the  hearino-  V!lat  uPon  an  examination  without 
acQuaimi  <r*.(-fiber  kust>and,  having  been  u'ode 
by  the  officer  1ft.bi.tbe  collteuts  of  the  instrumeu 
°dge  that  si.,  taklnff  the  same,  she  did  acknoffP 
not  wrish  to  r  fxecuted  the  6ame  freely,  and  du 

territory  iw.fvfl lleut’s  may  be  made,  teithin  tht 
court,  or  not  ?re.  a  just5ce,  clerk  of  the  supreme 
tive  districts  h  .rPUblic ;  or>  'vitllin  their  respe^' 
of  record  bofore  a  judge  or  clerk  of  a  court 
of  the  peace®1 register  of  deeds,  or  juftice 
th»  tt  ..  •  it tinut  the  territory ,  but  will 


£*ature-  ^‘neneeW^  United With™t  the  i^wV- 

•nyBUs;i&jg2»i  ^a"-ycourt  oVrot'T  a^^rlcl 


°f  any  court  nr*  oe,ore  a  justice, judge, or ck 

office/  authorteord.  a  notary  public,  or  *j 
^he  laws  offtiiro  d,^°  tftke  acknowledgments 

c°nimi8sioner  or  territory,  or  by  a 

a  nn’nister  enn  the  United  States; 

consul,  or  con^188ioner>  «  ***rgi  d'affaires 

jndge  of  a  Cour?  V  a^ont  of  the  United  Stated 
^o  certificate  r.r[irooor(^  or  a  notary  pubh'c- 

er  is  needed. 


r™  l"e  official  character  of  the  o 

«ev.  Code,  pp.  839-341,  §§6<55-e 
ai,y  party  to  iTor  neev,mavbe  acknowledged 

attorney  bein£r’fwtby  hls  attorney,  the  power 
i  a  8ubscribhi<*  witL°Vod  ’  or  u  ma.v  1,0  ,,ni'| 

^  vitness.  If  acknowledged 
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a  party,  it  may  be  in  the  superior  court  or  before 
the  chaucellor,  or  auy  judge  or  notary  public,  or 
before  two  justices  of  the  peace  for  the  same 
county.  A  deed  may  be  acknowledged  in  the 
superior  court  by  attorney,  by  virtue  of  a  power 
either  contained  in  the  deed  or  separate  from  it 
or  may  be  proved  in  that  court  by  a  subscribing 
witness. 

A  married  woman  who  executes  a  deed  to 
which  her  husband  is  a  party  must  acknowledge 
upon  a  private  examination  apart  l’rom  her  hus¬ 
band,  tn at  she  executed  it  willingly,  without 
compulsion  or  threats,  or  fear  of  her  husband’s 
displeasure.  Her  examination  may  be  taken 
in  any  county  before  the  officers  above  men¬ 
tioned. 

The  certificate  of  any  acknowledgment  or 
proof  must  be  authenticated  under  the  hand  and 
seal  of  the  clerk  or  prothonotary  of  the  court  in 
which,  or  under  the  hand  of  the  chancellor  or 
other  officer  before  whom,  the  same  is  taken,  and 
must  be  endorsed  on  or  annexed  to  the  deed. 

An  acknowledgment  or  proof,  or  the  private 
examination  of  a  married  w  oman,  may  be  taken, 
out  of  the  state ,  before  any  consul-general,  con¬ 
sul,  or  commercial  ageut  of  the  United  States, 
duly  appointed  in  any  foreign  country  at  the 
places  of  their  respective  official  residence,  or 
before  a  judge  of  any  district  or  circuit  court  of 
the  United  States,  or  the  chancellor,  or  any  judge 
of  a  court  of  record  of  any  state,  territory,  or 
country,  or  the  chief  officer  of  any  city  or  bor¬ 
ough  ;  or,  within  the  United  States ,  by  a  Delaware 
commissioner.  It  must  then  be  certified  under 
the  hand  of  such  officer  and  his  official  seal ;  or 
the  acknowledgment  or  proof  may  be  taken  in 
any  court  above  mentioned,  and  certified  under 
the  hand  of  the  clerk  or  other  officer,  and  the 
seal  of  the  court.  In  case  of  a  certificate  by  a 
judge,  the  seal  of  his  court  may  be  affixed  to  his 
certificate,  or  to  a  certificate  of  attestation  of  the 
clerk  or  keeper  of  the  seal.  Rev.  Code  (1874), 
501-3. 

A  deed  of  a  corporation  may  be  acknowledged 
before  the  chaucellor  or  any  judge  of  the  state, 
or  a  judge  of  the  district  or  circuit  court  of  the 
United  States,  or  a  notary  public,  or  tw*o  justices 
of  the  peace  of  the  same  county,  by  the  presiding 
officer  or  legally  constituted  attorney  of  the  cor¬ 
poration.  Id. 

Acknowledgments  need  not  be  taken  within 
the  county  w  here  the  lands  lie.  Id. 

The  form  of  the  certificate  is  prescribed  by 
chapter  36,  §  8  ;  and  see  chapter  83,  p.  502,  §  0 


a  commissioner  of  this  state.  A  certificate  of  the 
character  oi  an  officer  not  having  a  seal  must  be 
certified  by  a  court  of  record  or  by  a  secretary  of 
state,  minister  plenipotentiary,  minister  extraor¬ 
dinary,  minister  resident,  churyi  d  affaires.  or 
commissioner.  Id.  §  3. 

The  certificate  of  acknowledgment  of  a  mar¬ 
ried  woman  must  state  that  she  acknowledged, 
on  a  separate  examination  apart  irorn  her  hus¬ 
band,  that  she  executed  such  deed,  etc.,  freely 
and  without  any  constraint,  apprehension,  or 
fear  of  her  husband. 

In  auy  acknowledgment  taken  out  of  the  state, 
the  certificate  must  set  forth  that  the  officer  knew 
or  had  satisfactory  proof  that  the  party  making 
the  acknowledgment  was  the  individual  de¬ 
scribed  in,  and  who  executed,  the  instrument. 

Georgia.— Deeds  are  to  be  executed  in  the 
presence  of  two  witnesses.  They  are  to  be  ac¬ 
knowledged  or  proved,  when  within  the  state; 
before  a  justice  of  the  peace,  or  the  chief  justice, 
or  an  assistant  justice,  or  a  notary  public.  It  is 
not  necessary  for  the  officer  to  affix  his  seal. 

Without  the  statey  and  within  the  United  States; 
before  a  Georgia  commissioner ;  or  they  may  be 
proved  before  the  governor,  chief  justice,  or  other 
justice  of  either  of  the  United  States,  or  a  mayor, 
and  certified  under  the  common  or  public  seal  of 
the  state,  city,  court,  or  place.  The  affidavit  of 
the  witness  must  express  the  addition  of  the  w  it- 
ne6s  and  the  place  of  his  abode. 

Consuls  and  vice-consuls  may  take  the  ac¬ 
knowledgments  of  citizens  of  the  United  States, 
or  of  other  persons,  being  or  residing  within  the 
districts  of  their  consulates. 

A  married  woman  should  acknowledge,  on  a 
private  examination  before  the  chief  justice,  or 
any  justice  of  the  peace,  that  she  did,  of  her  own 
free  will  and  accord,  subscribe,  seal,  and  deliver 
the  deed,  with  an  intention  thereby  to  renounce, 
give  up,  and  forever  quit-claim  her  right  of  dower 
and  thirds  of,  in,  and  to  the  lands,  etc.,  therein 
mentioned. 


District  of  Columbia.— Follow  the  form  pre¬ 
scribed  by  the  lawrs  of  Maryland. 

Florida. —  Within  the  state ;  before  the  record¬ 
ing  officer,  or  a  judicial  officer  of  the  state,  be- 
*  fore  auy  judge,  clerk  of  the  circuit  court,  notary 
public,  or  justice  of  the  peace.  Acts  1873,  p.  18. 
Without  the  state ,  and  within  the  United  States; 
before  a  Florida  commissioner,  or,  in  cities  and 
counties  where  there  is  no  commissioner  ap¬ 
pointed  or  acting  there,  before  the  chief  justice, 
judge,  presiding  justice,  or  president  of  any  court 
of  record  of  the  United  States,  or  of  any  state  or 
territory  thereof,  having  a  seal  and  a  clerk  or 
prothonotary  ;  but  the  acknowledgment  must  be 
taken  within  the  jurisdiction  of  such  court.  Ihe 
certificate  must  state  the  place,  and  that  the 
court  is  a  court  of  record  ;  and  it  must  be  ac¬ 
companied  by  the  clerk’s  certificate  under  seal  to 
the  appointment  of  the  judge. 

Without  the  United  States;  before  any  notary 
public,  minister  plenipotentiary,  minister  ex¬ 
traordinary,  minister  resident,  charge  daff an  esy 
commissioner  or  consul  of  the  United  States,  or 


Idaho. —  Within  the  terHtory;  before  some 
judge  or  clerk  of  a  court  of  record,  a  notary  pub¬ 
lic,  or  justice  of  the  peace.  Without  the  territory , 
hut  within  the  United  States ;  before  some  judge 
or  clerk  of  any  court  of  record,  or  before  a  com¬ 
missioner  for  Idaho.  Without  the  United  States  ; 
before  some  judge  or  clerk  of  any  court  having  a 
seal,  or  by  any  notary  public,  or  minister,  com¬ 
missioner,  or  consul  of  the  United  States. 

A  married  woman  must  be  examined  apart  from 
and  without  the  hearing  of  her  husband,  and  must 
acknowledge  that  the  act  is  free  and  voluntary, 
and  without  fear  or  compulsion,  or  under  the  in¬ 
fluence  of  her  husband,  and  that  she  does  not 
wish  to  retract  the  execution  of  the  same.  Law  s. 
1863-64,  528  et  seq. 

Illinois. —  Within  the  state ;  before  any  judge, 
justice,  or  clerk  of  any  court  of  record  in  the  state 
having  a  seal,  any  mayor  of  a  city,  notary  public, 
or  commissioner  of  deeds  having  a  seal,  or  any 
justice  of  the  peace.  Without  the  state ,  and  within 
the  United  States ;  in  conformity  with  the  law's  of 
the  state,  territory,  or  district;  provided  that  a 
clerk  of  a  court  of  record  therein  certifies  that  the 
instrument  is  executed  and  acknowiedged  in  such 
conformity;  or  before  a  judge  or  justice  of  the 
superior  or  district  court  of  the  United  States,  au 
Illinois  commissioner,  a  judge  or  justice  of  the 
supreme  or  superior  or  circuit  court  of  any  of  the 
United  States  or  territories,  a  justice  of  the  peace, 
clerk  of  a  court  of  record,  or  mayor  of  a  city,  or 
notary  public,  the  last  three  to  certify  under  their 
official  seal.  Without  tJie  United  States;  beloro 
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eiaj,  or  Deiorc  a  mayor  or  chief  oflicer  of  a  city  or 
towii  having  a  seal,  or  any  officer  authorized  by 
the  laws  ol  such  country  to  take  acknowledg¬ 
ments  :  and  proof  of  his  authority  must  accom¬ 
pany  his  certiiieate.  The  certificate  of  such  court 

T?a£°^j£r  °tflticer  ,nust  be  under  their  ollicial  seal 
K.  fe.  27b;  Underwood,  311. 
ihe  wife  need  not  be  examined  separately, 
lhe  certificate  of  an  acknowledgment  taken 
e  ore  a  justice  of  the  peace  residing  within  the 
state,  but  m  another  county  than  that  in  which 
the  lands  lie,  must  be  certified  by  the  clerk  of  the 
county  commissioners’  court.  Id,  963  §  18. 

A  certificate  of  acknowledgment  mu6t  state  that 
he  t?.ClrtfU  Was  pfrsoua,ly  known  to  the  oflicer  to 
(lLri  nrP^r-t0n  Wbofe  nanie  is  6U,»6cribed  to  the 
tl^if  hJ  lDg  a8kavinS  executed  the  same,  or 
lut  he  was  proved  to  be  such  by  a  credible  wit- 
nes6  (naming  him).  Id.  §  40. 


Indiana. — Acknowledgment,  or  proof  bv  suh 
witness,  may  be:  1.  If’takfHitKhe 
*£!?’  r  auy  supreme  or  circuit  judtre  or 
clerk  of  a  court  of  record,  county  surveyor  ’ius 

lie  o°rfmhe  peare’  auditor>  recorder,  notary ’pub- 
Uni»?ers0lha  city-  2.  Elsewhere  witlfij  the 
Circuit  aJ?y->udSe  of  a  supreme  or 

r»f  i  Ur^’ or  C0ur^  °f  common  pleas,  or  clerks 

or  recorder  of  «ny.jtU8tiCe  °f  tbc  peace>  or  mayor, 
commissioner  3*  or  Indiana 

sx.  *  !?:§lk“p  >»  SB  *LSft 

of  the  peace,  notary  2.*?  ^  0reorae  Justice 

seal  thereof  or  t  ’  officer  holding  the 

before  some  mjtarvDumn*^"-4  *ommi88loner>  or 
£md  when  before  a  justice  oVthp  06  °* tbe  peace  5 
cate  under  the  oflicial  8eai  of  £?**»  *  certifl- 

a"eompa!:y  fhetrm^of 

Code,  §  1218,  as  amended  bv  ^kDOW}ed^nt. 

§  2.  auieuuca  by  Laws  of  1855  75 

tefiSK’SS  K State,  may 
“court ofanv^ se^Pto S b^re any  [the  words 
the  statute]  state, ropCblfc ^kin rioT™  here*  * 
having  a  seal,  or  before  unv  n^TW0m,  °ir  Provmce 
the  laws  of  such  foreign  cm!  t  K1C  r  autborized  by 
edgments;  or  any  ambassador  t0  acknowl- 
tary  of  legation,  consul  ohsr .  /  m7,n^8^er»  secre- 
sular  agent  or  anv  other  d  qff&ireSy  con- 

ftates  in  an.v  fore^  countri  wL^  tbe  United 
to  issue  certificates  under  "  1°  16  authorized 
Stab*;  II  he  hivT.™  Kc  “*>  °  Mte  V'nited 
to  be  attested  by  tbe  official  «  ! *5®/ certificate 
8an,e  '»  not  before  a  court  of  r!i» ?  ln  ea8<?  the 

under  the  officia*!  eeal^f  tif a  V ' ^ 


itiucco  lkj  avAuuwieuge 

any  competent  testimony.  In  such  ca^T*  bf 
tfficate  must  state  the  title  of  the  court  or  «Cer- 
that  it  was  satisfactorily  proved  that  th  1  °®Cer; 
was  dead,  or  that  his  attendance  coffin ^ 
procured  or  that  having  appeared  he  te1* 
acknowledge  the  deed ;  the  names  of  thV2n  d 
by  whom  the  proof  was  made,  and  that 
proved  by  them  that  the  instrument  was  exeim*! 
by  the  person  whose  name  is  thereunto 
“  *  P»«y-  A  separate 
not  necessary.  Wlle  18 


Kansas.— No  instrument  affecting  real  estate 
is  of  any  validity  against  subsequent  purchS 
for  a  valuable  consideration  without  notice  n? 
less  recorded  in  the  office  of  the  register  o f  del 

othPrnffiUIlty -D  Wbich  the  land  ^  or inUt 
other  office  as  is,  or  may  be,  provided  by  law 

11  acknowledged  within  the  state ,  it  must  be 
before  some  court  having  a  seal,  or  some  jute 
justice,  or  clerk  thereof,  or  6ome  justice  of  the 
peace,  notary  public,  or  register  of  deeds,  count 
clerk,  or  mayor  oi  a  city.  Comp.  Stat.  (1802) 
It  acknowledged  out  of  the  state ,  it  must  be 
before  some  court  of  record,  or  clerk,  or  officer 
holding  the  seal  thereof,  or  before  some  commit 
sioner  to  take  tbe  acknowledgments  of  deeds  for 
ns  state,  or  before  6ome  notary  public,  or  jus- 
..°*  *he  peace,  or  any  United  States  consul 
i  esident  abroad.  If  taken  before  a  justice  of  the 
peace,  the  acknowledgment  shall  be  accompanied 
>  a  certificate  of  his  official  character,  under  the 
wi  c*erk  °*  some  court  of  record,  to 
w'mcli  the  6eal  of  said  court  shall  be  affixed. 

ine  court  or  person  taking  the  acknowledg- 
ment  must  endorse  upon  the  deed  a  certificate 
setting  forth  the  following  particulars :  1.  The 
i  le  of  the  court  or  person  before  w  hom  the  ac¬ 
knowledgment  is  taken;  2.  That  the  person 
making  the  acknowledgment  wa6  personally 
now  n  to  at  least  one  of  the  judges  of  the  court, 
?i  offi.cer  taking  the  acknow  ledgment,  to 

ti  1'~en^c*a^  person  whose  name  i6  affixed  to 

nrla^ie(la6  gTailtor>  or  that  6Uch  identity  was 

jnn.  fr  v  ieast  one  credible  witness  (nam- 
That  such  person  acknowledged 

deedn6^rUnien^  be  own  v°iuutary  act  an<* 

^be  ^ rantor  die  before  acknowledging  the 
for  au^  other  reason,  his  attendance 
S  i  ^  procured  in  order  to  make  the  ac- 
fiiftoc  °r  if,  having  appeared,  he  re- 

ion  «i/?rwled^e  Proof  of  the  due  execu- 
nnv  dflivery  of  the  deed  may  be  made  by 
nr  ^£omPetenf  testimony  before  the  same  court 

mpntcT  as  are  authorized  to  take  acknowledg¬ 
ments  of  grantors. 

stqtolv!  en(^°rsed  upon  the  deed  must 

or  ca6e:  1-  title  of  the  court 

factJSi?  kin?  the  Proof;  2 •  That  it  was  satis- 

thaf  f  y  Proved  that  the  grantor  vae  deader 
not  ho  F  8°me  othcr  cause,  his  attendance  could 

or  thnt  Pr0(:ure^  to  make  the  acknowledgment, 

ede-p  thiA  aPpcared,  he  refused  to  acknowl- 

w  hom  tnleed’  ^  TIie  names  of  the  witnesses  by 
Provpri  hv  HPr°°f  was  and  that  it  *** 

hvtho  Jlhem  hat  tlie  instrument  was  executed 

as  a  party f  °U  wll0se  Dame  is  thereunto  subscribed 
m Jv' rtviflcate,  °f  p,00f  or  ackrowledirment 

to  the  nmJf  v  under  6eal  °r  otherwise,  according 
in»  th„  °de  hy  whlck  the  courts  or  officers  gran*' 
sotenm  ,, nriT  Usuallv  authenticate  their  most 
I  nln  an<l  formal  official  acts. 

I  proof'ahZ'  °r  ?^cer  having  power  to  take  the 
I  P  out  above  contemplated  may  issue  the  ueces- 
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eary  subpoenas,  and  compel  the  attendance  of 
witnesses  residing  within  the  county,  by  attach- 
rnents,  if  necessary. 

No  instrument  containing  a  power  to  convey 
or  in  auy  manner  affect  real  estate,  certified  and 
recorded  as  above  prescribed,  can  be  revoked  by 
an  act  of  the  parties  by  whom  it  was  executed, 
until  the  instrument  containing  such  revocation 
is  acknowledged  and  deposited  for  record,  and 
entered  on  the  entry-book,  in  the  same  office  in 
which  the  instrument  conferring  the  power  is 
recorded. 

Every  instrument  in  writing  affecting  real  es¬ 
tate  which  is  acknowledged  or  proved,  and  certi¬ 
fied  as  hereinbefore  directed,  may  be  read  in 
evidence,  without  further  proof.  Kans.  Comp. 
Stat.  1802,  c.  41,  §§  15-24. 

A  married  woman  may  convey  her  interest  in 
the  same  manner  as  other  persons.  Id.  §  9. 


Kentucky. — A  deed  executed  within  the  state 
can  be  acknowledged  before  the  clerk  of  the 
county  court  where  the  property  lies  ;  or  the  deed 
may  be  proved  by  the  subscribing  witnesses,  or 
by  one  of  them  if  he  can  prove  the  attestation  of 
the  other ;  or  by  proof  by  two  witnesses  that  the 
two  subscribing  witnesses  are  dead,  or  out  of  the 
state,  and  proof  of  the  signature  of  one  of  them 
and  of  the  grantor.  In  such  case,  the  certificate 
must  state  the  witnesses’  names. 

A  deed  executed  out  of  the  state ,  and  within  the 
United  States,  may  be  acknowledged  before  a 
judge  and  certified  under  the  seal  of  his  court,  or 
before  a  clerk  of  a  court,  notary  public,  mayor 
of  a  city,  secretary  of  6tate,  or  Kentucky  com¬ 
missioner,  and  certified  under  his  official  seal. 

A  deed  executed  out  of  the  United  States  may 
be  acknowledged  or  proved  before  any  foreign 
minister,  consul,  or  secretary  of  legation  of  the 
United  States,  or  before  the  secretary  of  foreign 
affairs,  certified  under  his  seal  of  office,  or  a  judge 
of  a  superior  court  of  the  nation  where  acknowl¬ 
edged.  On  making  proof  by  others  than  the 
subscribing  witnesses,  the  names  and  residence 
of  the  witnesses  must  be  stated  in  the  certificate. 

If  a  married  woman  is  a  grantor,  the  officer 
must  explain  to  her  the  contents  and  effect  of  the 
deed  separately  and  apart  from  her  husband  ; 
and  she  must  also  declare  that  she  did  freely  and 
voluntarily  execute  it,  and  is  willing  that  it 
should  be  recorded.  When  the  acknowledgment 
of  a  married  woman  is  taken  within  the  state, 
the  officer  may  simply  certify  that  the  acknowl¬ 
edgment  was  made  before  him,  and  its  date,  and 
it  will  be  presumed  that  the  law  was  complied 


When  taken  without  the  state,  the  certificate 
must  be  to  this  effect : — 

County  (or,  Town,  City,  Department,  or  Parish) 


of 


,  set. 


I  A.  B.  [here  give  title],  do  certify  that  this 
instrument  of  writing  from  C.  D.  and  wife  [or, 
from  E.  F.,  wife  of  C.  D.]  was  this  day  produced 
to  inc  by  the  parties  (which  was  acknowledged 
bv  the  said  C.  D.  to  be  liis  act  and  deed);  and 
the  contents  and  effect  of  the  instrument  being 
explained  to  the  said  E.  F.  by  me,  separately 
and  apart  from  her  husband,  she  thereupon  de¬ 
clared  that  she  did,  freely  and  voluntaniy,  exe¬ 
cute  and  deliver  the  same,  to  be  her  free  act  and 
deed,  and  consented  that  the  same  might  be  re- 

C°rdCt  Given  under  my  hand  and  seal  of  office. 
[seal] 

If  the  deed  of  a  married  woman  ^  n«t  reeorded 
within  the  time  prescribed  (viz-,  “  t 

the  state,  eight  months ;  with  ,  ’  ou 

in  the  United  States,  twelve  mouths,  and  with¬ 


out  the  United  States,  eighteen  months),  it  is  not 
effectual,  but  must  be  re-acknowledged  before 
it  can  be  recorded.  Kev.  Stat.  (1852)  198 ;  290, 
§§  15-28. 

Louisiana. — The  authentication  of  instru¬ 
ments  in  the  state  is  effected  by  the  parties  ap¬ 
pearing  before  a  notary,  who  reduces  the  con¬ 
tract  to  writing  and  signs  it,  together  with  them, 
in  the  presence  of  two  male  witnesses  of  at  least 
fourteen  years  of  age. 

Without  the  state,  and  within  the  United  States, 
acknowledgments  and  proof  may  be  taken  by 
Louisiana  commissioners,  and  certified  under 
their  signature  and  seal  ;  but  the  commissioner 
can  only  take  such  acknowledgment  or  proof 
where  the  party  making  it  resides  in  the  state  or 
territory  where  the  commissioner  resides.  Any 
acknowledgment  made  in  conformity  with  the 
laws  of  the  state  where  the  act  is  passed  is  valid 
in  Louisiana.  Rev.  Stat.  (1856)  102,  103.  In 
any  foreign  country,  all  American  ministers, 
charges  d'affaires,  consuls-general,  consuls,  vice- 
consuls,  and  commercial  agents  may  act  as  com¬ 
missioners.  Id.  103. 

The  certificate  of  acknowledment  by  a  married 
woman  must  set  forth  an  examination  by  the 
officer  apart  from  the  presence  of  her  husband 
touching  the  freedom  of  her  action,  and  that  he 
informed  her  fully  of  the  nature  of  her  rights 
upon  the  property  of  her  husband.  As  to  execu¬ 
tion  by  agent  of  a  power  to  renounce  a  mortgage 
or  privilege  on  the  husband’s  estate,  6ee  id.  561. 

Maine. — Deeds  are  to  be  acknowledged  by  the 
grantors,  or  one  of  them,  or  by  their  attorney  ex¬ 
ecuting  the  same,  before  a  justice  of  the  peace  or 
notary  public  within  the  state,  or  any  justice  of 
the  peace,  magistrate,  or  notary  public  within  the 
United  States,  or  any  minister  or  consul  of  the 
United  States,  or  notary  public  in  any  foreign 
country.  Rev.  Stat.  (1857)  451,  §  17. 

When  a  grantor  dies  or  leaves  the  state  without 
acknowledging  the  deed,  it  may  be  proved  by  a 
subscribing  witness  before  any  court  of  record  in 
the  state ;  and  in  their  absence  by  proof  of  the 
handwriting  of  the  grantor  and  witness.  Id.  §§ 
18,  19. 

A  certificate  must  be  endorsed  on,  or  annexed 
to,  the  deed.  Id.  §  23. 

Acknowledgments  and  proof  may  also  be  taken 
without  the  state,  but,  according  to  the  laws  of 
the  state,  by  a  Maine  commissioner;  his  certifi¬ 
cate  to  be  under  official  seal,  and  annexed  or  en¬ 
dorsed.  Id.  629,  §§  1,2.  Private  examination 
of  wife  not  necessary. 

Maryland. — From  the  24th  article  of  the  Code 
of  1860  the  following  is  taken,  being  the  law  of 
Maryland  on  the  subject  of  acknowledgments. 

Section  66. — “  The  following  forms  of  acknowl¬ 
edgment  shall  be  sufficient.” 

Acknowledgment  taken  within  the  state  of 
Maryland. 

u  county,  to  wit : — 

Section  67. — 44 1  hereby  certify,  that  on  this 
day  of  ,  in  the  year  ,  before  the  subscriber 
[here  insert  style  of  the  officer  taking  the  ac¬ 
knowledgment],  personally  appeared  [here  in¬ 
sert  the  name  of  person  making  the  acknowledg¬ 
ment],  and  acknowledged  the  foregoing  deed  to 
be  his  act.” 

Form  of  acknowledgment  of  husband  and  wife. 

“  State  of  Maryland,  county,  to  wit 

Section  68.— 44  1  hereby  certify,  that  on  this 
day  of  ,  in  the  year  ,  before  the  subscriber 
[here  insert  the  official  style  of  the  judge  taking 
the  acknowledgment],  personally  appeared  [here 
insert  name  of  the  husband]  and  [here  insert 
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name  of  the  married  woman  making  the  acknowl¬ 
edgment],  nis  wife,  and  did  each  acknowledge 
the  loregoing  deed  to  be  their  respective  act.” 

Form  of  acknowledgment  taken  out  of  the 
state. 

o  y  county,  to  wit : — 

Section  69.—“  I  hereby  certify,  that  on  this 
day  ot  ,  in  the  year  of  ,  before  the  sub¬ 
scriber  [here  insert  the  official  style  of  the  oflicer 
taking  the  acknowledgment],  personally  ap¬ 
peared  [here  insert  the  name  of  the  person  mak¬ 
ing  the  aeknowledgment],  and  acknowledged  the 
aforegoing  deed  to  be  his  act. 

“  In  testimony  whereof,  I  have  caused  the  6eal 

Seal  of  )  °*  ^ie  court  to  be  affixed  (or  have 
the  Court  S  affixcd  mJr  official  seal) ,  this  day 

5  of  ,”  etc.  etc. 

Section  70. — “Any  form  of  acknowledgment 
containing  in  substance  the  aforegoing  forms  6hall 
be  sufficient.” 

The  acknowledgment  is  to  be  taken  as  fol¬ 
lows  : — 

If  in  the  county  or  city  within  which  the  real 
estate,  or  any  part  of  it,  lies,  before  some  one 
justice  of  the  peace  of  couaty  or  city  ;  a  judge  of 
the  orphans’  court  for  county  or  city  ;  the  judge 
of  the  circuit  court  for  county  ;  the  judge  of  the 
superior  court,  court  of  common  pleas,  or  circuit 
court  for  Baltimore  city. 

If  acknowledged  within  the  state,  but  out  of  the 
county  where  the  land  lies ,  before  any  justice  of  the 
peace  where  the  grantor  may  be,  with  a  certificate 
of  the  justice’s  character,  as  such,  under  6eal  of 
the  circuit  or  superior  court ;  before  any  judge  of 
the  circuit  court ;  or  judge  of  superior,  circuit,  or 
court  of  common  pleas  in  Baltimore. 

If  acknowledged  out  of  the  state ,  but  within  the 
United  States,  before  a  notary  public,  judge  of  any 
court  of  the  United  States,  judge  of  any  state  or 
territory  having  a  seal ,  or  a  commissioner  of  Mary 
land  to  take  acknowledgments. 

If  acknowledged  without  the  United  States,  be¬ 
fore  any  minister  or  consul  of  the  United  States, 
a  notary  public,  or  a  commissioner  of  Maryland, 
as  above. 

When  an  acknowledgment  is  taken  before  a 
judge,  the  seal  of  the  court  must  be  affixed. 

Code  of  Public  General  Laws,  Art.  25 : — No 
private  acknowledgment  by  the  wife  is  necessary. 
The  aeknowledgment  is  merely  that  the  parties 
“acknowledge  the  foregoing  deed  to  be  their 
act,”  or  to  this  effect. 

There  must  be  added  to  the  acknowledgments 
of  mortgages  and  bills  of  sale  the  affidavit  of  the 
mortgagee'  or  vendee,  that  the  consideration  is 
true  and  bona  fide  a6  therein  set  forth.  Id . 

Massachusetts. — Acknowledgments  of  deeds 
are  to  be  by  the  grantors,  or  one  of  them,  or  by 
the  attorney  executing  the  same. 

They  may  be  taken  before  any  justice  of  the 
peace  of  the  state,  or  before  any  justice  of  the 
peace,  magistrate,  or  notary  public,  or  Massa¬ 
chusetts  commissioner,  within  the  United  States 
or  in  any  foreign  country ;  or  before  a  minister 
or  consul  of  the  United  States  in  any  forciori 
country.  Gen.  Stat.  (1860)  467,  §§  18,  19. 

When  acknowledgments  are  taken  out  of  the 
state  by  a  justice  of  the  peace,  there  should  be 
appended  a  certificate  of  his  appointment  and 
authority,  made  by  the  secretary  of  state  or  clerk 
of  a  court  of  record. 

The  wife  is  not  required  to  be  examined  sepa¬ 
rate  and  apart  from  her  husband.  1 

If  the  grantor  dies,  or  leaves  the  state,  the  exe 
cution  may  be  proved  by  a  subscribing  witness. 

Michigan.— A  deed  executed  within  the  state 
may  be  acknowledged  before  any  judge  or  com¬ 


missioner  of  a  court  of  record,  or  anv 
public,  or  justice  of  the  peace.  The  ofW  0tar7 
endorse  on  the  deed  a  certificate  of  the 
edginent,  and  the  time  and  date  of  ninli  L 
under  his  hand.  niak,11S  it, 

A  deed  executed  without  the  state ,  and  «*>. 
the  United  States,  may  be  executed  accord^!” 
the  laws  of  the  state,  territory,  or  district  0 
executed,  and  may  be  acknowledged  before 
judge  of  a  court  of  record,  notary  public,  jig 
of  the  peace,  master  in  chancery,  or  other  oflirl? 
authorized  by  the  laws  thereof  to  take  ao W 
edgments,  or  before  a  Michigan  commissioner 
In  such  case,  unless  the  acknowledgment  \* 
taken  before  a  Michigan  commissioner  thei* 
must  be  attached  a  certificate  of  the  clerk  or 
other  proper  certifying  officer,  of  a  court  of 
record  for  the  county  or  district  within  which  the 
acknowledgment  was  taken,  under  his  official 
seal,  that  the  person  subscribing  the  certificate 
w  as,  at  the  date  of  it,  such  officer  as  represented; 
that  he  believes  the  officer’6  signature  to  be  gen’ 
uine,  and  that  the  deed  i6  executed  according  to 
the  lawTs  of  the  state,  territory,  or  district.  A 
deed  executed  in  a  foreign  country  may  be  exe¬ 
cuted  according  to  the  laws  thereof,  and  ac¬ 
knowledged  before  any  notary  public,  or  any 
minister  plenipotentiary,  extraordinary,  or  resi¬ 
dent;  any  chargi  d’affaires ,  commissioner,  or 
consul  of  the  United  States  appointed  to  reside 
therein. 

The  acknowledgment  of  a  married  woman  of  a 
deed,  in  which  she  joins  with  her  husband,  may 
be  the  same  as  if  she  wrere  6ole.  Law  s  of  1875, 
p.  142. 

If  a  grantor  dies,  or  leaves  the  state,  or  resides 
out  of  the  state,  the  execution  of  the  deed  may 
be  proved  before  any  court  of  record  by  proceed¬ 
ings  given  by  the  statute ;  and  if  the  grantor  is 
residing  in  the  state,  and  refuses  to  acknowledge 
the  deed,  he  must  be  summoned  to  attend. 
Rev.  Stat.  1846,  c.  65,  6S.  ;  2  Comp.  Laws,  1857, 
840  (2733),  §§  14-20. 

Minnesota.— Within  the  state;  before  a  judge 
of  the  supreme,  district,  or  probate  court^  or  a 
clerk  of  said  courts,  or  before  clerks  of  United 
States  circuit  and  district  courts  for  the  district 
of  Minnesota,  a  notary  public,  justice  oi  the 
peace,  register  of  deeds,  court  commissioner, 
county  auditor,  town  clerk,  city  clerk,  or  re¬ 
corder  of  a  village.  Law's  of  1876,  p.  59;  Lav 
of  1877,  p.  186 ;  Laws  of  1878,  p.  103. 

Without  the  state ,  and  within  the  United  oW  e> 
the  deed  may  be  executed  according  to  the  la 
of  the  state,  territory,  or  district  where  execu  _  > 
and  acknowledged  before  any  judge  of  a  cour. 
record,  notary  public,  justice  of  the  peace,  or 
fore  a  Minnesota  commissioner.  aC„ 

In  a  foreign  country,  the  execution  may  n  _ 
cording  to  its  law's,  and  the  ncknowdedgmen 
be  before  a  notary  public  therein,  or  any  j 11111  .Jf 
plenipotentiary,  extraordinary,  or  resident,  *  ^ 

d’affaires,  commissioner,  or  consul  of  the  L  ^ 
States,  appointed  to  reside  therein,  to  ye  . 
fied  under  the  hand  of  the  oflicer,  and,  n 
notary,  under  his  seal.  rrjCd 

The  separate  acknowledgment  of  a  u 
woman  is  not  necessary.  f e  flny 

Proof  by  witnesses  may  be  taken  beI°  i(jeg 
court  of  record,  when  the  grantor  dies,  or  "  e§ 
out  of  the  state,  or  refuses  to  &ckno 
Minn.  Comp.  Stat.  (1858),  c.  35,  §§ 

Mississippi. — When  in  the  state,  deeds 
aeknowdedged,  or  proved  by  one  or  more 
subscribing  witnesses  to  them,  before  any  mdg0 
of  the  high  eourt  of  errors  and  appeals,  or  i  J  aPy 
of  the  circuit  courts,  or  judge  of  proba  > 
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clerk  of  any  court  of  record,  who  shall  certify  the 
same  uuder  the  seal  of  his  offltft,  or  any  justice  of 
the  peace,  or  any  chancellor,  or  member  of  the 
board  of  county  supervisors,  whether  the  lands 
be  within  his  county  or  not. 

When  in  another  slate  or  teivitory  of  the  United 
Mates,  such  deeds  must  be  acknowledged  or 
proved,  as  aforesaid,  before  a  judge  of  the  su¬ 
preme  court  or  of  the  district  courts  of  the  United 
States,  or  before  any  judge  of  the  supreme  or 
superior  court  of  any  state  or  territory  in  the 
Union  ;  or  any  justice  of  the  peace,  whose  official 


7*^  w?m,an’s  relinquishment  of  dower 
may  be  acknowledged  in  the  same  way :  but  no 

addkion  tnH  gn'!Dt  <an  be  taken  “"less,  in 
trantnr  h  re(iu]irenK’ut8  >"  the  ease  of  other 
grantors,  she  is  made  acquainted  with  the  con¬ 
tents  of  the  conveyance,  and  acknowledges,  on  a 
separate  examination  apart  from  her  husband, 
that  she  executed  the  same  (and,  if  it  is  a  relin¬ 
quishment  of  her  dower,  that  she  relinquishes  her 
dower  in  the  real  estate  therein  mentioned) 
ireely,  and  without  compulsion  or  undue  influ- 


character  shall  "be  certified  under  the  "seaTofsomc  forth  twfIrh?8band‘  „flie  certificate  must  6et 

court  of  record  in  his  county  or ^  by  a  Miss  ssi.mi  Sd  fn  a  “w<?  a?  those  re(luire(1  to  be 

commissioner.  y  y  M1881861PP1  8tated  in  a  certificate  of  acknowledgment  by  any 

When  out  of  the  United  States,  such  acknowl-  '  PE  J*  ^  ol~39- 


edgment  or  proof  may  be  made  before  any  court 
of  record,  or  mayor,  or  other  chief  magistrate  of 
any  city,  borough,  or  corporation  of  such  foreign 
kingdom,  state,  nation,  or  colony,  or  before  any 
ambassador,  secretary  of  legation,  or  consul  of 
the  United  States  to  the  kingdom  or  state,  nation 
or  colony  ;  and  the  certificate  in  6uch  cases  must 
show  the  identity  of  the  party,  and  that  he  ac¬ 
knowledged  the  execution  of  the  deed,  or  that 
the  execution  was  duly  proved ;  or,  if  made  be¬ 
fore  an  ambassador,  minister,  or  consul,  then  as 
such  acts  are  usually  certified  by  such  officer. 
In  the  same  way,  a  married  woman  residing  with¬ 
out  the  United  States  may  acknowledge  her  con¬ 
veyance  of  lands  or  right  to  dower. 

The  real  property  or  right  of  dower  of  a  mar¬ 
ried  woman  does  not  pass  by  her  deed,  either 
jointly  with  her  husband  or  alone,  without  a  pre¬ 
vious  acknowledgment,  on  a  private  examination 
apart  from  her  husband,  before  the  proper  officer, 
that  6he  signed,  sealed,  and  delivered  the  same  as 
her  voluntary  act  and  deed,  freely,  without  any 
fear,  threats,  or  compulsion  of  her  husband,  which 
the  certificate  must  state.  Rev.  Code  (1857), 
311,  art.  28-32. 


Missouri. — Within  the  state;  before  a  court 
having  a  seal,  or  before  a  judge,  justice,  or  clerk 
thereof,  a  notary  public,  or  some  justice  of  the 
peace  for  the  county  where  the  land  lies.  With¬ 
out  the  state ,  and  within  the  United  States,  by  any 
notary  public,  or  by  any  court  of  the  United 
States,  or  of  any  state  or  territory,  having  a  seal, 
or  the  clerk  of  such  court,  or  before  a  Missouri 
commissioner.  Without  the  United  States,  by  any 
court  of  any  state,  kingdom,  or  empire,  having  a 
seal ;  or  before  the  mayor  or  chief  officer  of  any 
city  or  town  having  an  official  seal ;  or  by  any 
minister  or  consul  of  the  United  States,  or  notary 
public,  having  a  seal. 

The  certificate  must  be  endorsed  on  the  instru¬ 
ment.  If  granted  by  a  court,  it  must  be  under 
its  seal ;  if  by  a  clerk,  then  under  his  hand  and 
the  seal  of  his  court ;  if  by  an  officer  having  an 
official  seal,  then  under  his  hand  and  6eal ;  if  by 
one  who  has  no  seal,  then  under  his  hand. 

No  acknowledgment  must  be  taken  unless  the 
person  offering  to  make  it  is  personally  known 
to  at  least  one  judge  of  the  court,  or  to  the  of¬ 
ficer  taking  it,  to  be  the  person  wffiose  name  is 
subscribed,  or  unless  he  is  proved  to  be  such  by 
at  least  two  credible  witnesses.  The  certificate 
must  6tate  this  fact,  as  well  as  the  fact  of  ac¬ 
knowledgment ;  and,  if  the  identity  was  proved 
by  witnesses,  their  names  and  residence  must 
be  stated.  1  Rev.  Stat.  (1855)  358,  §§  16-21. 

If  the  deed  is  attested  by  a  subscribing  witness, 
proof  of  the  execution  of  the  deed  may  be  made 
by  the  subscribing  witness  before  one  of  the  of¬ 
ficers  mentioned,  and  the  certificate  must  state 
the  residence  of  the  witness,  and  that  he  is  per¬ 
sonally  known  to  the  officer  so  certifying.  Id . 
§§  22-30. 


Montana. —  Within  the  territory ;  before  the 
secretary  of  the  territory,  some  judge  or  clerk  of 
a  court  having  a  seal,  a  notary  public,  a  justice 
ol  the  peace,  the  county  clerk  and  ex-officio 
county  recorder.  Without  the  territory,  and 
within  the  United  States;  before  some  judge  or 
clerk  of  any  court  of  the  United  States,  or  any 
state  or  territory  having  a  seal,  a  notary  public, 
a  justice  of  the  peace,  or  commissioner  appointed 
by  the  governor  of  the  territory  for  that  purpose. 
If  taken  by  a  justice  of  the  peace,  his  official 
character  must  be  certified  to  under  the  seal  of 
the  court,  tribunal,  or  officer  within  and  for  the 
county  in  which  such  justice  may  be  acting, 
which  has  cognizance  of  his  official  character. 

The  certificate  must  state  that  the  person  ac¬ 
knowledging  the  execution  is  personally  know  n 
to  the  officer. 

The  certificate  of  an  acknowledgment  by  a 
married  woman  must  state  that  the  officer  first 
made  her  acquainted  with  the  contents  of  the  in¬ 
strument,  and  that  on  examination,  separate, 
apart  from,  and  without  the  hearing  of  her  hus¬ 
band,  she  acknowledged  that  she  executed  the 
same  freely  and  voluntarily,  without  fear  or 
compulsion  or  undue  influence  of  her  husband, 
and  that  she  does  not  wish  to  retract  the  execu¬ 
tion  of  the  6ame. 


Nebraska. —  Within  the  state;  before  some 
court  having  a  seal,  or  some  judge,  justice,  or 
clerk  thereof,  or  some  justice  of  the  peace,  or 
notary  public.  Without  the  state  ;  before  a  Ne¬ 
braska  commissioner,  or  before  some  officer 
authorized,  by  the  law's  of  the  state  or  country 
where  the  acknowledgment  is  made,  to  take  the 
acknowledgment  of  deeds. 

The  certificate  must  be  endorsed  upon  the  in¬ 
strument,  and  must  6et  forth  the  title  of  the 
court  or  officer ;  that  the  person  making  the  ac¬ 
knowledgment  was  personally  known  to  at  least 
one  of  the  judges  of  the  court,  or  to  the  officer, 
to  be  the  identical  person  w'hose  name  is  affixed 
to  the  deed  as  grantor,  or  that  such  identity  w  as 
proved  by  at  least  one  credible  witness  (naming 
him);  that  6ueh  person  acknowledged  the  in¬ 
strument  to  be  his  voluntary  act  and  deed. 

The  certificate  of  acknowiedgment  or  proof 
may  be  under  seal  or  otherwise,  according  to  the 
mode  by  wiiich  the  court  or  officer  usually  au¬ 
thenticates  the  most  solemn  official  acts.  Law's 
of  1855,  165,  §§  10-16,  18. 

All  acknowledgments  taken  by  an  officer  hav¬ 
ing  no  seal  must  be  accompanied  with  a  certificate 
of  a  clerk  of  record  or  other  proper  officer  of  the 
district,  under  official  seal,  that  the  officer  taking 
the  same  was  the  same  as  represented  therein  at 
the  date  thereof,  that  the  signature  is  genuine, 
and  the  acknowledgment  in  conformity  to  law. 
Gen.  Stat.  1873,  pp.  141,  239,  343,  494,  873,  877. 
No  separate  examination  is  required  in  taking 
the  acknowledgment  of  a  married  wToman.  All 
deeds  should  have  at  least  one  subscribing  wit- 


ACKNOWLEDGMENT 


96 


ACKNOWLEDGMENT 


iioss.  It  is  requisite  for  the  husband  to  join  in  his 
wife’s  conveyance  to  cut  out  his  right  of  curtesy. 

Nevada.  —  Every  conveyance  in  writing, 
whereby  any  real  estate  is  conveyed  or  may  be 
affected,  must  be  acknowledged,  or  proved,  and 
certified  as  provided  by  law.  Within  the  state ; 
by  some  judge  or  clerk  of  a  court  having  a  seal, 
or  60me  notary  public  or  justice  of  the  peace  of 
the  proper  county.  Without  the  state,  but  within 
the  United  States ;  by  a  judge  or  clerk  of  any  court 
of  the  United  States,  or  of  any  state  or  territory 
having  a  seal,  notary  public,  or  justice  of  the 
peace,  with  a  certificate  of  his  official  character 
and  the  genuineness  of  his  signature ;  or  by  a 
commissioner  appointed  by  the  government  of 
the  state  for  the  purpose/  Without  the  United 

States;  by  a  judge  or  clerk  of  any  court  of  any  I  §  1  c>'  — 

,he  u,“tej  Steto-  sks 

«h^ oificer’taidDg  the Sfct  j'ud£  tfftf  S"“M 

be^no5ra^rSJl]aiy®b^'the  offlS^Sr°tbelact  S\acbMy°i  or  before, 

knowledgment,  or  proved  bv  the  oath  orafliml  °  v  ^er8fy  commissioner  for  the  state,  territory 
tion  of  a  credible  witness, £  be the person  e"e‘  JrttT  "hich,the  Party  or  reside^ 

outing  the  instrument,  and  the  fact  must  he  stated  thp^srtrte  °f  a  COUrt  of  common  pleas  of 

m  the  certificate.  The  certificate  must  state*  in  £ UfcS,  8  "k’  °r  terr.itory  in  which  the  party 

addition,  that  the  execution  was  made  freelv  and  tifieate  CSSima?Lbe  ’  and  in  the  latter  case  a  eer- 
voluntarilv.  and  for  is.  «  “  ™“iIree,y  and  I  tlficate  under  the  great  seal  of  the  state,  or  the 

6Cal  of  thf*  pnnntv  onn •  , 


edged  by  the  party  or  parties  who  execut^dTT^ 
the  ofiicer  having»first  made  known  to  the,.  * 
contents,  and  being  also  satisfied  that  sn  k  the 
son  is  the  grantor  mentioned  in  said  deed  r^1-' 
which  the  said  officer  shall  make  his  certm  f  al1 
or,  if  it  be  proved  by  one  or  more  of  the  snm 
ing  witnesses  to  it,  that  such  party  signed  ci  ,nb' 
and  delivered  the’  same  as  his,  herTrfh’eW’ 
untary  act  and  deed,  before  the  chancellor  of 
state,  or  one  of  the  justices  of  the  supreme  court 
or  one  of  the  masters  in  chancery,  or  one  f!?1 
judges  of  any  of  the  courts  of  common  pK? 
the  state;  and  if  a  certificate  of  such  acknouf 
edgment  or  proof  shall  be  written  upon  or  under 
the  said  deed  or  conveyance,  and  be  signed  by  the 
person  before  whom  it  was  made,  the  same  m™ 
be  received  in  evidence.  Nixon’s  Dig  1855  "!,/ 


_ .  '  - -  uuuu  was  maue  ireeJv  anr 

o  untanly,  and  for  the  uses  and  purposes  men 
tioned  m  the  deed  or  other  instrument! 

maY  be  made  by  subscribing  witnesses 
and,  where  they  are  dead  or  cannot  be  had  hv 
evidence  of  the  handwriting  of  the  party.  ’  i 
Inc  subscribing  witnps&pc  mnof  v. . _ 


s,C01  tcai  01  me  6tate,  or  the 

thn  nmthe'CO'Uniy  Court  in  which  it;  is  made,  that 

anneved^  Hi0??  °f  ,the  common  P^as,  is  to  be 
annexed.  Id.  §5 ;  id.  131,  §  52. 

reside  in11!^  be  Aaken’  if  the  Party  or  witness 

St  2  U'“M  States, 


rpi  ~  ,UttUUffiIwug  01  me  partv.  /T y  *  or  wiines* 

U ZhJ  eubs.TblD"  witnesses  must  be  personally  b?fn~  a  •  T®  °e,er  state  of  the  United  States 
affirm.;  °r  ^eir  idcntit>'  established  by  oath  or  l  /  ee„0f  a”y  district  or  circuit  court 
tS  ~  “  °fone  witness,  mid  must  establish  that  di«I5li  J?  ?^el  0r  of  the  state>  in  the  marine! 

is  the  nl0n  Wh^C  name  is  subscribed  as  a  party  annHel  ^  l&™°fXbe  state.  This  provision 
"  tbe  Pers°n  described  as  executing  the  in«re,,  aPPlie®  to  deeds  of  femes  covert  residing  in  any 

HMS.S2? Shw 6tate of *  "AisS, 

'  T  mUSt  **  f0rlh  JAK  •  witnesses  .side  without  th. 
witnesses  are  ^ccf  is  satisfied  that  the  subscribing  of  law  m  66 ’  d  may  be  made  before  any  court 

signature  of  the  subRcHhi8ame- Inanner  as  to  the  the  United  Qtnf8,110?’  *?r  °t,ier  representative  of 

^Ksssr  "”~oithe.to,  e^rsl£l£“r“ET^’““s 

The  examination  of  the  wife  must  he  ,  ,,  61  •  1  ‘Wh  °acm-  T<t.  122,  5  0 ;  132,  §§  51, 

3^“<2£S^S2*s&.  “/ "r  ’'»oSti?r?^fck''ert  rr8  ”y  hcr  dfrJ 

corded.  Nev.  Laws  of  1861°  cf K §  ffl  **  re- 1  bcr  vofunta’^t^d  deed  tbe-  ea"ie’  a§ 

*  fear,  threat*  nr  ^ail<1 ,  1 eedj  freely»  without  anv 

New  IlAMPSHrKE.— Deeds  are  nnt  v  oa  a  eertificate  thprn^?1^6*011  her  husband,  ami 

tcrteTh^t the  e:rantor  and  his  heirs1  uu’iaxeept  6tr,>ment,  signed  bv  tbe^  °n  °r  under  the  iu* 
KS  -of  L  death 

-saJSS  273 ;  Ni-o/sri'4preKrlbed  by  ,,f 

thentienti^K  b'f  official  charaeter  should  h  utl1*  or  equity  must  iieK  t’janeferrcd  or  affected  in  law 

«s AvaUb“&“'taowled8ed  a„d  certified  to 

made |™g?^.i?5k,,0wiedKment  is  required  to  I,  e  6|,al,  before  anv’hio  i  bcforo  ftn.v  rourt  having 
NEW  *’Ettalr  Heeds,  em„  m„st  be  *2? ^ 
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before  a  clerk  of  said  courts,  or  a  commissioner 
of  deeds  appointed  by  the  governor  of  this  terri¬ 
tory.  B  ithont  the  United  /States ;  before  any 
court  oi  any  state,  kingdom,  or  empire  having  a 
seal,  or  beiore  auy  magistrate,  or  the  supreme 
power  oi  auy  city,  wlio  may  have  a  seal,  beiore 
auy  notary  public  having  a  seal,  any  consul  or 
vice-consul  of  the  United  States  haviug  a  seal,  or 
beiore  the  judge  of  any  court  of  record  having  a 
seal. 

The  person  making  the  acknowledgment  must 
be  persoually  known  to  the  oliicer  taking  the 
same  to  be  the  one  executing  the  instrument,  or 
his  identity  must  be  proved  by  two  witnesses. 

The  certiiicate  must  state  the  fact  of  acknowl¬ 
edgment  and  one  or  the  other  of  the  above  facts, 
as  the  case  may  be. 

Acknowledgments  may  be  made  by  married 
women  before  the  same  officers.  In  addition  to 
evidence  or  knowledge  of  identity,  as  before 
stated,  the  woman  must  be  informed  of  the  con¬ 
tents  of  the  instrument,  and  must  confess,  on 
examination,  separate,  apart,  and  independent 
of  her  husband,  that  she  executed  the  same 
voluntarily,  and  without  the  compulsion  or  illicit 
influence  of  her  husband;  and  the  certificate 
must  state  the  above  facts.  Laws  of  1851,  d. 
373,  §§  5-13. 

New  York. —  Within  the  state /  before  judges 
of  courts  of  record  within  the  jurisdiction  of  their 
respective  courts,  county  judges,  surrogates, 
notaries  public,  and  justices  of  peace  at  a  place 
within  their  counties,  mayors,  recorders,  and 
commissioners  of  deeds  of  cities  within  their  re¬ 
spective  cities. 

Without  the  state ,  hut  within  the  United  States ; 
before  a  judge  of  the  United  States  supreme  or 
district  courts,  or  of  the  supreme,  superior,  or 
circuit  court  of  any  state  or  territory,  or  before  a 
judge  of  the  United  States  circuit  court  in  the 
District  of  Columbia ;  but  such  acknowledgment 
must  be  taken  at  a  place  within  the  jurisdiction 
of  such  officer.  Or  before  the  mayor  of  any  city ; 
or  before  a  New  York  commissioner,  but  the  cer¬ 
tificate  of  a  New  York  commissioner  must  be  ac¬ 
companied  by  the  certificate  of  the  secretary  of 
state  of  the  state  of  New  York,  attesting  the  ex¬ 
istence  of  the  officer  and  the  genuineness  of  his 
signature,  and  such  commissioner  can  only  act 
within  the  city  or  county  in  which  he  resided  at 
the  time  of  his  appointment.  1  Rev.  Stat.  757, 

§  4,  subd.  2 ;  Laws  of  1845,  89,  c.  109 ;  Laws  of 
1850,  582,  c.  270;  Laws  of  1857,788. 

When  made  by  any  person  residing  out  of  the 
state ,  and  within  the  United  States ,  it  may  be  made 
before  any  officer  of  the  state  or  territory  where 
made,  authorized  by  its  laws  to  take  proof  or  ac¬ 
knowledgment  ;  but  no  such  acknowledgment  is 
>  valid  unless  the  officer  taking  the  same  knows, 
or  has  satisfactory  evidence,  that  the  person  mak¬ 
ing  it  is  the  individual  described  in  and  who  exe¬ 
cuted  the  instrument.  And  there  must  be  sub¬ 
joined  to  the  certificate  of  proof  or  acknowledg¬ 
ment,  a  certificate  under  the  name  and  official  seal 
of  the  clerk  and  register,  recorder,  or  prothono- 
tary  of  the  county  in  which  6uch  officer  resides, 
or  of  the  county  or  district  court  or  court  of  com¬ 
mon  pleas  thereof,  specifying  that  such  officer 
was,  at  the  time  of  taking  such  proof  or  acknowl¬ 
edgment,  duly  authorized  to  take  the  same,  and 
that  such  clerk,  register,  recorder,  or  prothono- 
tary,  is  well  acquainted  with  the  handwriting  of 
such  officer,  and  verily  believes  his  signature 
genuine.  Laws  of  1848,  c.  195,  as  amended  by 
Laws  of  1856,  c.  61,  §  2. 

Without  the  United  States ;  when  the  party  is 
in  other  parts  of  America,  or  in  Europe,  before  a 
minister  plenipotentiary,  or  minister  extraordi- 
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nary,  or  chargi  d'affaires  of  the  United  States, 
resident  and  accredited  there,  or  before  any  United 
States  consul,  resident  in  any  port  or  country,  or 
beiore  a  judge  of  the  highest  court  in  Upper  or 
Lower  Canada.  In  the  .British  dominions,  before 
the  Lord  Mayor  of  London,  or  chief  magistrate  of 
Dublin,  Edinburgh,  or  Liverpool.  1  Rev.  Stat. 
759,  §  6 ;  Laws  ol  1829,  848,  c.  222. 

Acknowledgment  may  be  made  before  a  person 
specially  authorized  by  the  supreme  court  oi  the 
state,  by  a  commission  issued  lor  the  purpose.  1 
Rev.  8 tat.  757,  §  8. 

The  governor  of  New  York  is  also  authorized 
to  appoint  commissioners  of  deeds,  not  exceeding 
three  in  each,  lor  the  following  cities :  Londoii^ 
Liverpool,  Glasgow,  Paris,  and  Marseilles.  Laws 
of  1858,  498,  c.  308,  §  1. 

No  acknowledgment  is  to  be  taken  unless  the 
officer  knows,  or  lias  satisfactory  evidence,  that 
the  person  making  such  acknowledgment  is  the 
individual  described  in  and  who  executed  such 
conveyance.  1  Rev.  Stat.  758,  §  9. 

Married  women  acknowledge  in  the  same  man¬ 
ner  as  if  they  were  sole .  Laws,  1879,  ch.  249 : 
Laws,  1880,  ch.  300. 

An  acknowledgment  or  proof  of  conveyance  by 
a  non-resident  married  woman  joining  with  her 
husband,  may  be  made  as  if  she  were  sole.  1 
Rev.  Stat.  758,  §  11. 

Proof  of  execution  may  be  made  by  a  subscrib¬ 
ing  witness,  who  shall  state  his  own  place  of 
residence,  and  that  he  knew  the  person  described 
in  and  who  executed  such  a  conveyance ;  and 
such  proof  shall  not  be  taken  unless  the  officer  is 
personally  acquainted  with  6uch  subscribing 
witness,  or  has  satisfactory  evidence  that  he  is 
the  same  person  who  was  a  subscribing  witness 
to  such  instrument.  1  Rev.  Stat.  758,  §  12. 

The  officer  must  endorse  a  certificate  of  the 
acknowledgment  or  proof,  signed  by  himself,  on 
the  conveyance ;  and  in  such  certificate  6hall  set 
forth  the  matters  required  to  be  done,  known,  or 
proved,  on  6uch  acknowledgment  or  proof,  to¬ 
gether  with  the  names  of  the  witnesses  examined 
before  such  officer,  and  their  places  of  residence, 
and  the  substance  of  the  evidence  by  them  given. 

1  Rev.  Stat.  759,  §  15. 

The  certificate  of  a  New  York  commissioner 
appointed  in  another  state  must  be  under  his 
seal  of  office,  and  is  wholly  void  unless  it  speci¬ 
fies  the  day  on  which,  or  [and  ?]  the  city  or  town 
in  which  it  was  taken.  Law  s  of  1850,  582,  c. 
273,  §§  2,  5. 

North  Carolina. —  Within  the  state  ;  before  a 
judge  of  the  supreme  or  superior  court,  or  in  the 
county  court  of  the  county  w’here  the  estate  is 
situated,  or  before  the  cleric  of  such  court  or  his 
deputy  and  notaries  public,  justices  of  the  peace, 
and  any  court  of  record. 

Without  the  state  ;  by  a  commissioner  appointed 
for  the  purpose  by  the  court  of  pleas  and  quarter 
sessions  of  the  county,  or  a  North  Carolina  com¬ 
missioner  of  affidavits. 

Without  the  state ,  and  within  the  United  States  ; 
before  a  judge  of  supreme  jurisdiction,  or  a  judge 
of  a  court  of  law  of  superior  jurisdiction,  within 
the  6tate,  territory,  or  district  where  the  parties 
may  be  ;  and  his  certificate  must  be  attested  by 
the  governor  of  the  state ;  or,  if  in  the  District  of 
Columbia,  by  the  secretary  of  state  of  the  United 
States ;  or  it  may  be  taken  before  a  North  Caro¬ 
lina  commissioner. 

Without  the  United  States ;  before  the  chief 
magistrate  of  the  city  in  w  hich  the  instrument 
wras  executed,  attested  under  the  corporate  seal  \ 
or  before  an  ambassador,  public  minister,  con¬ 
sul,  or  commercial  agent,  under  his  official  seal. 
Rev.  Code,  240,  §  5;  241,  §§  6,  7;  125,  §  2. 
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and  effect,  and  must  acknowledge  that  she  exe¬ 
cuted  it  freely,  voluntarily,  and  understanding^, 
without  any  compulsion  or  constraint  on  the  part 
of  her  husband,  and  for  the  purposes  therein  ex¬ 
pressed,  which  must  be  stated  in  the  certificate. 
Id.  §  2076. 

Texas. —  Within  the  state ;  before  a  notary  pub¬ 
lic,  or  the  chief  justice,  or  the  clerk,  or  deputy 
clerk,  of  any  county  court.  Without  the  state , 
and  within  the  United  States ;  before  6ome  judge 
of  a  court  of  record  having  a  seal,  a  notary  pub¬ 
lic,  or  Texas  commissioner.  Without  the  United 
States;  before  a  notary  public,  or  any  public 
minister,  chargi  d'affaires,  consul-general,  con¬ 
sul,  vice-consul,  commercial  agent,  vice-commer¬ 
cial  agent,  deputy  consul,  or  consular  agent  of 
the  United  States.  Rev.  Stat.  1879. 

In  all  cases  the  certificate  must  be  under  offi¬ 
cial  seal. 

The  party  should  state  that  he  executed  the 
instrument  for  the  consideration  and  purposes 
thereiu  stated.  Proof  of  execution  may  be  made 
by  one  or  more  subscribing  witnesses.  Id.  1719, 
1620. 

A  married  woman’s  acknowledgment  of  con¬ 
veyance  of  her  separate  property,  or  of  the  home¬ 
stead,  or  other  property  exempt  from  execution, 
may  be  before  a  judge  of  the  supreme  or  district 
court,  or  notary  public,  or  the  chief  justice  of  a 
county  court,  or  the  clerk  or  deputy  clerk  of  a 

??iUAnt^iC«Urt-  Id •  72>  art-  207 ;  379,  art.  1715, 

She  must  be  privily  examined  by  the  officer, 
apart  from  her  husband,  and  must  declare  that 

SlSJ  freuly  r1,lin^-v  and  seal  the 

writing,  to  be  then  shown  and  explained  to  her 

'Vish(  40  retract  jt>  and  must  ac- 
knoM  ledge  the  instrument,  so  again  shown  to 

her,  to  be  her  act.  The  certificate  must  show 
hese  facts,  and  that  the  instrument  was  fullv 
explained  to  her.  Id.  72,  art.  207.  y 

If  the  husband  and  wife  executed  such  convev- 
the  state,  the  acknowledged 

(winch  should  be  In  the  same  form)  mav  be 
takeu i  before  the  officers  who  are  specified  above 
as  authorized  to  take  other  acknowledgments. 

kb..— Within  the  territory ;  before  a  iml™ 
or  clerk  of  a  court  having  a  seal,  a  not  in’  niihu^’ 

the  territory ,  and  within  the  United  States  •  before 
a  judge,  or  clerk  of  a  United  States  cm, n 
belore  a  court  of  record  or  the  clerk  tkofS 
notary  public,  or  a  Utah  commissioner.  WiuL) 
the  United  States;  before  a  judge,  or  clerk 
court  of  record,  a  notary  public  |  minister  f 
nnssioner,  or  consul  of  the  United  States  ’  ~ 

./ir/r*  "  °m“  ber  cute  a,  ,f 


of\S°”anfita^“nteSrtbeSya'’'!M 

be  signed  and  sealed  by  the  nartv  mUtSt 

same,  and  sitrned  by  two  or  more  wttm£!'ng  the 
acknowledged  by  the  grantor  h.Tore  a  justice^’ 
the  peace,  a  town  clerk,  a  notary  public  f 

ter  in  chancery.  Rev.  Stat.  tit.  H  c  fin 
53 ;  ““ 

Acknowledgment  or  proof  t  »kon 
fixate,  if  certified  agreeably  to  the  lawI°Ur  the 
IS  Province,  or  kingdom  in  wh,ch  n  "'C 
tJccn,  is  valid  as  though  duly  taken  wok.  as 

and°tLand  thc  proof  of  the  same  may 

I  the  same  acknowledged  with  Hkl  Jr  ta^on^ 

««  justte  of 


~  any  minister,  charql  d’affaires  o77  ’  °r 
of  the  United  States  in  any  foreign  conn?®1 
ltev.  Stat.  tit.  14,  c.  60,  §  9 ;  tit.  4,  c.  8  6  J7‘ 
same  statute,  Comp.  Laws,  385,  87.  ’ s  > 

Virginia.  — The  acknowledgment  mav  k 
made  before  the  court  of  the  county  whore  n 
instrument  is  to  be  recorded,  before  the  clerk  ^ 
the  court,  in  his  office,  or  before  a  justice,  nota™ 
public,  or  commissioner  in  chancery  ;  or  thp  h*  a 
may  be  proved  by  two  witnesses.  deed 

A  wife  conveying  must  be  examined  by  one 
the  justices  of  the  court,  or  by  the  clerk,  prfvffJ 
and  apart  from  her  husband  ;  and,  having  sml 
writing  fully  explained  to  her,  must  acknowledge 
the  same  to  be  her  act,  and  declare  that  she  e\e 
cuted  it  willingly,  and  does  not  wish  to  retract 
it.  H  ithout  the  state ,  but  within  the  Union  •  be 
fore  a  justice  (except  that  that  of  a  married 
woman  must  be  made  before  two  justices  to- 
gether),  or  a  notary  public,  or  a  Virginia  com¬ 
missioner. 

Without  the  United  States;  before  any  minis- 
ter  plenipotentiary,  chargi  d'affaires,  consul- 
general,  consul,  vice-consul,  or  commercial 
aerent,  appointed  by  the  government  of  the  United 
otates,  or  by  the  proper  officer  of  any  court  of 
such  country,  or  the  mayor  or  other  chief  magis¬ 
trate  of  any  city,  town,  or  corporation  therein; 

be  under  offieial  seal.  Code 
(1849),  512,  §§2-4. 

.  Washington.— A  deed  shall  be  in  writing, 
signed  and  sealed  by  the  party  bound  thereby, 
witnessed  by  two  witnesses,  and  acknowledged 
}  he  party  making  it.  Within  the  territory; 
before  a  judge  of  the  supreme  court,  a  judge  of 
e  probate  court,  a  justice  of  the  peace,  a  notary 
public,  or  county  auditor,  or  a  clerk  of  the  dis- 
tnct  and  supreme  courts.  Out  of  the  tei'ritoi'y, 
and  within  the  United  States;  before  a  Washing- 
nnssioner,  or  before  any  person  author- 
f  t  t0  ta*e  acknowledgments  by  the  laws  of  the 
t.iL-f  °r  W01?  therein  the  acknowledgment  is 
.  *  "tihout  the  United  States;  before  any 
Mil  PIei)iP°tentiary,  chargi  d'affaires ,  con- 

annoint0^1  V  Vlel’consu1’  or  commercial  agent 
the  government  of  the  United 
the  mov  tbe  couPtry  where  it  is  taken,  or  before 
town  ^°r>  °r  c  magistrate  of  any  city  or 


offwtw1 n°d  Woman  is  not  bound  by  any  deed 
unless  ft,  ,16r  0W1!  rcal  estate  °r  releasing  dower, 
band  and  i°ins  in  tfie  conveyance  by  iter  hus- 
sepnrate  nVwt^°n  an  ('xnn'ination  by  the  officer, 
edges  that  si  aPia-r,4  yrom  ker  husband,  acknowl- 
wiH  and  lf/r  Voluntarily,  of  her  own  free 
her  husband  K>Ut  tfle  4ear  °f>  or  coercion  from, 
must  nfake'kn execute  the  deed;  and  the  officer 
and  certifv  tt'  T?  to  her  counts  of  the  deed, 
content  y?at  he  has  made  known  to  her  its 

from  her  husband"!^?  hlr  6eParate  and  aPart 
(1855)  402,  §  ;jand’  as  18  above  provided.  Stat. 

be,  clerkrof ®rxiA ---Before  a  justice,  notary  puh- 
of  any  court  wav'ty^°Un’  prothonotary,  clerk 
Virginia  commit  "  UlC  U,,itod  States,  or  West 

States,  before  n,lv  'fl.er ;  and’  without  the  lotted 

here  authorized  10  take 

a,|d  apart'1  fVom  "hor  b!  examincd  separate 

must  state  that  tlw*  bll8^and,  and  the  certificate 
plained  to  her  and  tl^  was  ™\y  e 

had  willingly  executed  th  .S  '°  declared  that  s 
to  retract  it.  Sume  and  did  not  wii 


ex- 

she 

isb 


acknowledgment  MONEY  101 


ACQUISITION 


Wisconsin. — Deeds  executed  within  the  state 
mav  be  acknowledged  before  a  judge  or  commis¬ 
sioner  of  a  court  of  record,  and  clerk  of  the  board 
of  supervisors,  or  a  notary  public,  or  justice  of 
the  peace  of  the  state.  The  certificate  must  6tate 
the  true  date  of  the  acknowledgment. 

Deeds  executed  without  the  state,  and  within 
the  United  States,  before  a  judge  of  a  court  of 
record,  notary  public,  justice  of  the  peace,  master 
in  chancery,  or  other  officer  authorized  by  the 
law  of  the  place  to  take  acknowledgments,  or 
before  a  Wisconsin  commissioner.  Except  in  the 
last  case,  the  certificate  must  be  attested  by  the 
certifying  officer  of  a  court  of  record. 

In  a  foreign  country,  before  a  notary  public,  or 
other  officer  authorized  by  the  laws  thereof,  or 
auv  minister  plenipotentiary,  minister  extraordi¬ 
nary,  minister  resident,  chargt.  d'affaires ,  commis¬ 
sioner,  or  consul  of  the  United  States,  appointed 
to  reside  therein.  If  before  a  notary  public,  his 
certificate  must  be  under  seal.  Rev.  Stat.  (1858) , 
538,  §§  8, 11. 

Married  women  residing  in  the  state  may  ac¬ 
knowledge  as  if  they  were  unmarried.  Id.  §§  12, 
14. 

Wyoming.—  Within  the  territory;  before  any 
judge  or  commissioner  of  a  court  of  record,  or 
before  a  notary  public  or  justice  of  the  peace. 
Without  the  territory;  before  a  Wyoming  com¬ 
missioner,  or  any  officer  there  authorized  to  take 
such  acknowiedgment,  to  be  accompanied  by  a 
certificate,  under  the  seal  of  a  court  of  record,  of 
his  official  capacity  and  the  genuineness  of  his 
signature. 

A  married  woman  may  convey  and  acknowl¬ 
edge  as  a  feme  sole. 

See  Judge  Cooley’s  paper,  4  Rep.  Am.  Bar 
Asso.  1881. 


ACKNOWLEDGMENT  MONEY.  In 
English  Law.  A  sum  paid  by  tenants  of 
copyhold  in  some  parts  of  England,  as  a  rec¬ 
ognition  of  their  superior  lords ;  Cowel ; 
Blount.  Called  a  fine  by  Blackstone;  2 
Sliarsw.  Bla.  Com.  98. 

ACQUEST.  An  estate  acquired  by  pur¬ 
chase;  1  Reeves,  Hist.  Eng.  Law,  56. 

ACQUETS.  In  Civil  Law.  Property 
which  has  been  acquired  by  purchase,  gift, 
or  otherwise  than  bv  succession.  Immovable 


property  which  has  been  acquired  otherwise 
than  by  succession ;  Merlin,  R6pert. 

The  profits  of  all  the  effects  of  which  the 
husband  has  the  administration  and  enjoy¬ 
ment,  either  of  right  or  in  fact,  of  the  pro¬ 
duce  of  the  reciprocal  industry  and  labor  oi 
both  husband  mid  wife,  and  of  the  estates 
which  they  m;nr  acquire  during  the  marriage, 
either  by  donations,  made  jointly  to  them 
both,  or  by  purchase,  or  in  any  other  similar 
way,  even  although  the  purchase  be  only  in 
fbe  name  of  one  of  the  two,  and  not  of  both. 

This  is  the  signification  attached  to  the 
word  in  Louisiana;  La.  Civ.  Code,  2.371. 
The  rule  applies  to  all  marriages  contracted 
ln.  that  state,  or  out  of  it,  when  the  parties 
afterward  go  there  to  live,  as  to  acquets  after- 
yai’d  made  there.  The  acquets  are  divider 
into  two  equal  portions  between  the  husbanc. 
?r'd  wife,  or  between  their  heirs  at  the  disso- 
u,A?.n  their  marriage. 

I  ^  be  parties  may,  however,  lawfully  stipu 
•de  there  shall  be  no  community  of  profits 


or  gains  ;  but  have  no  right  to  agree  that  they 
shall  be  governed  by  the  laws  of  another  coun¬ 
try  ;  3  Mart.  La.  581  ;  17  id.  571  ;  La.  Civ. 
Code,  2369,  2370,  2375.  See  2  Kent,  153, 
note. 

As  to  the  sense  in  which  it  is  used  in  Can¬ 
ada,  see  2  Low.  Can.  175. 

ACOLYTE.  An  inferior  church  servant, 
who,  next  under  the  sub-deacon,  followed  and 
waited  upon  the  priests  and  deacons,  and 
performed  the  meaner  offices  of  lighting  the 
candles,  carrying  the  bread  and  wine,  and 
paying  other  servile  attendance;  Spelman, 
Cowel. 

ACQUIESCENCE.  A  silent  appearance 
of  consent ;  Worcester,  Diet. 

Failure  to  make  any  objections. 

It  is  to  be  distinguished  from  avowed  consent, 
on  the  one  hand,  and  from  open  discontent  or  op¬ 
position,  on  the  other.  It  amounts  to  a  consent 
which  is  impliedly  given  by  one  or  both  parties 
to  a  proposition,  a  clause,  a  condition,  a  judg¬ 
ment,  or  to  any  act  whatever. 

When  a  party  is  bound  to  elect  between  a 
paramount  right  and  a  testamentary  dispo¬ 
sition,  his  acquiescence  in  a  state  of  things 
which  indicates  an  election,  when  he  was 
aware  of  his  rights,  will  be  prima  facie  evi¬ 
dence  of  such  election.  See  2  ltopcr,  Leg. 
439;  lVes.  335;  2  id.  371;  12  id.  136;  3  P. 
Wms.  315.  The  acts  of  acquiescence  which 
constitute  an  implied  election  must  be  decided 
rather  by  the  circumstances  of  each  case,  than 
by  any  general  principle ;  1  Swans.  382,  note, 
and  the  numerous  cases  there  cited. 

Acquiescence  in  the  acts  of  an  agent,  or 
one  who  has  assumed  that  character,  will  be 
equivalent  to  an  express  authority ;  2  Bou- 
vier,  Inst.  n.  1309;  2  Kent,  478;  Story,  Eq. 
Jur.  §  255;  Livermore,  Ag.  45;  Paley,  Ag. 
Lloyd  ed.  41 ;  4  Wash.  C.  C.  559 ;  4  Mas. 
296  ;  3  Pet.  69,  81  ;  6  Mass.  193 ;  3  Pick. 
495;  1  Johns.  Cas.  110;  2  id.  424;  12  Johns. 
300  ;  3  Cowen,  281. 

ACQUIETANDIS  PLEGIIS.  A  writ 
of  justices,  formerly  lying  for  the  surety 
against  a  creditor  who  refuses  to  acquit  him 
after  the  debt  has  been  satisfied ;  Reg.  of 
Writs,  1 58  ;  Cowel ;  Blount. 

ACQUIRE  (Lat.  ad,  for,  and  queer  ere,  to 
seek).  To  make  property  one’s  own. 

It  is  regularly  applied  to  a  permanent  ac¬ 
quisition.  A  man  is  said  to  obtain  or  procure 
a  mere  temporary  acquisition. 

ACQUISITION.  The  act  by  which  a 
person  procures  the  property  of  a  thing. 

The  thing  the  property  in  wdiich  is  secured. 

Original  acquisition  is  that  by  wdiich  a  man 
secures  a  property  in  a  thing  which  is  not  at 
the  time  he  acquires  it,  and  in  its  then  exist¬ 
ing  condition,  the  property  of  any  other  indi¬ 
vidual.  It  may  result  trom  occupancy;  .1 
Bouvier,  Inst.  n.  490;  2  Kent,  289;  acces¬ 
sion,  1  Bouvier,  Inst.  n.  499;  2  Kent,  293  ; 
intellectual  labor — namely,  for  inventions, 
which  are  secured  by  patent  rights;  and  lor 
the  authorship  of  books,  maps,  and  charts, 
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which  is  protected  by  copyrights  ;  1  Bouvier, 
Inst.  n.  508. 

Derivative  acquisitions  arc  those  which  are 
procured  from  others,  either  by  act  of  law'  or 
by  act  of  the  parties.  Goods  and  chattels  may 
change  owners  by  act  of  law  in  the  cases  of 
loiieiture,  succession,  marriage,  judgment,  in¬ 
solvency,  and  intestacy ;  or  by  act  of  the  par¬ 
ties,  as  by  gift  or  sale. 

An  acquisition  may  result  from  the  act  of 
the  party  himself,  or  those  who  are  in  his 
power  acting  for  him,  as  his  children  while 
minors ;  1  N.  H.  28;  1  U.  S.  Law  Journ.  513 
See  Dig.  41.  1.  53;  Inst.  2.  9.  3. 

ACQUITTAL.  In  Contracts.  A  release 
or  discharge  from  an  obligation  or  en<m 
ment. 

According  to  Lord  Coke,  there  are  three  kinds 
of  acquittal,  namely :  by  deed,  when  the  party 
releases  the  obligation  ;  by  prescription  :  by  ten 
ure ;  Coke,  Litt.  100,  a.  ’  J 

In  Criminal  Practice.  The  absolution  of 
a  c^:,r?ed  with  a  crime  or  misdemeanor. 

1  he  absolution  of  a  party  accused  on  a  trial 
before  a  traverse  jury  ;  1  Nott  &  M’C.  36 
M’Cord,  461. 

Acquittals  in  fact  are  those  which  take 
place  when  the  jury,  upon  trial,  finds  a  ver¬ 
dict  of  not  guilty. 

Acquittals  in  law  are  those  which  take 
place  by  mere  operation  of  law;  as  where  a 
man  has  been  charged  merely  as  an  accessary, 
and  the  principal  has  been  acquitted ;  Coke 
2d  Inst.  364.  u» 

An  acquittal  is  a  bar  to  any  future  prose¬ 
cution  ior  the  otfence  alleged  in  the  first  in 
dietment. 

W  hen  a  prisoner  has  been  acquitted,  he 
becomes  competent  to  testify  either  for  the 
government  or  ior  h!s  former  co-defendants; 

a  ^r\Cils*  341»  342,  per  Monahan,  C.  J 
And  it  is  clear,  that  where  a  married  defend* 
ant  is  entirely  removed  from  the  record  by  a 
verdict  pronounced  in  his  favor,  his  wife  mav 
testify  either  for  or  against  any  other  persons 
rn  Partl^s  t0  the  record ;  12  Mees 

28 1'  9  T  5°i’  P®i4W«‘w».  B-i  8  Carr.  &  p‘ 
-84,  2  Taylor,  Ev.  3d  ed.  §  1230. 

ACQUITTANCE.  In  Contracts  An 

agreement  in  writing  to  discharge  a' party 
from  an  engagement  to  pay  a  sum  of  ml 
It  is  evidence  of  payment,  and  differs  from  ; 

release  in  this,  that  the  latter  must  bo  unded 
seal.  An  /»  .  under 


used,  it  was  applicable  especially 
lands  ;  Cowel. 

ACT  (Lat.  agerc,  to  do;  actus,  done! 
Something  done  or  established.  J' 

I11  its  general  legal  sense,  the  word  may  deimt* 
something  done  by  an  individual,  as  a  „ri  , 
citizen,  or  as  an  officer ;  or  by  a  body  of  men  £ 
a  iffiS.lalureL  a  coVnciJ>  °.r  a  court  of  justi’  ® 

filial  Odto  1  t 


ACRE  (Germ.  Aker ,  perhaps  Lat  ^ 
a  held).  A  quantity  of  land  contain** 
hundred  and  sixty  Square  rods  of  °' ?e 

whatever  shape;  Sergeant  J  nnri  ,  d’  ln 

r.,„,  185;  C'ro.  Ellz.  4T6°  665^  6  rif ',S. °f 

P°P>-  60;  Coke,  Litt.  5  b.  The  * 

merly  signified  an  open  field;  whenn^  for' 
PVK  a  contest  in  an  open  field;  Jacou  ?ge' 

.  1  he  measure  seems  to  have  ho ^  b’  ^,et- 
111  am°nnt  in  its  earliest  use  but  w  'ariaMe 

«  .  remote  perSi  “V by 

As  originally 


r  - >  “  “  ooui  d  01  lustiop  ■ 

including  not  merely  physical  acts,  but  also  d-’ 
crees,  edicts,  laws,  judgments,  resolves,  awards 
and  determinations.  Some  general  laws  made 
by  the  Congress  of  the  United  States  are  stvbd 
joint  resolutions,  and  these  have  the  same  fr,™ 
and  effect  as  those  styled  acts. 

An  instrument  in  writing  to  verify  facts- 
Webster,  Diet. 

It  is  used  in  this  sense  of  the  published  acts  of 
assembly,  congress,  etc.  In  a  6ense  approaching 
this,  it  has  been  held  in  trials  for  treason  that 
letters  and  other  written  documents  were  acts  • 
1  Fost.  Cr.  Cas.  198 ;  2  Stark.  118.  ’ 

In  Civil  Law.  A  writing  which  states  in 
a  legal  form  that  a  tiling  has  been  done,  said 
or  agreed  ;  Merlin,  K6pcrt. 

1  rivate  acts  are  those  made  by  private  per¬ 
sons  as  registers  in  relation  to  their  receipts 
and  expenditures,  schedules,  acquittances, 
and  the  like;  Nov.  73,  c.  2;  Code,  7.  32. 
6;  4.  21 ;  Dm.  22.  4;  La.  Civ.  Code,  art.  2231 
*°  ®  d  oullier,  Droit  Civ.  Franqais,  94. 

Acts  under  private  signature  are  those 
which  have  been  made  by  private  individuals, 
under  their  hands.  An  act  of  this  kind  does 
not  acquire  the  force  of  an  authentic  act  by 
being  registered  in  the  office  of  a  notary ;  11 
Mart.  La.  243  ;  5  Mart.  n.  s.  La.  693 ;  8  id. 
068;  3  id.  396;  3  La.  Ann.  419;  unless  it 
ms  been  properly  acknowledged  before  the 

officer  by  the  parties  to  it ;  5  Mart.  n.  s.  La. 
196. 

J  ubhc  acts  are  those  which  have  a  public 
aut  lonty,  and  which  have  been  made  before 
Pa .  *!?  officers,  are  authorized  by  a  public 
sea  ,  iave  been  made  public  by  the  authority 
o  a  magistrate,  or  which  have  been  extracted 
records613  proper^  authenticated  from  public 

.-Evidence.  The  act  of  one  of  several 
i'nmfirilt0jS’  .Performed  in  pursuance  of  the 
them >0n  ?es|*n»  *s  evidence  against  all  of 
p.  '  And  see  Treason;  Partner; 

In  f TtW  Agent;  Agency. 
bv  1  1 .  .^klation.  A  statute  or  law-  made 

a  legislative  body. 

the  wffiu  ^  01  Pv^Hc  acts  are  those  which  bind 
take  ii)(i'°-t|)lainu.n*^’‘  Of  these  the  courts 

a*e  judicial  cognizance. 

operated  1  ?r  sPec*°l  a°ts  are  those  which 
vate  concerns?^011  particular  persons  and  pri- 

by  a.cts  should  not  be  enlarged 

it  Ktt  oil! _ ”mb.  410  ;  although  such  acts 


cutirm  c ®  oecome 

proceedffiga,un^.nCj  5  ,7  Wheat'  552  5*  °ZJ 
0  unUer  insolvent  laws:  1  W- 
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Bla.  451;  3  Burr.  1456;  6  Crunch,  208;  9 
S.  &  R.  283. 


ACT  OF  BANKRUPTCY.  An  act 

which  subjects  a  person  to  be  proceeded 
against  as  a  bankrupt. 

In  England,  the  bankruptcy  act  of  1869 
enumerates  the  following  acts  of  bankruptcy  : 

By  traders  and  non-traders  alike,  convey¬ 
ance  of  property  to  trustees  for  the  benelit  of 
creditors  generally  ;  fraudulent  conveyance, 
gift,  delivery,  or  transfer  of  property  ;  depar¬ 
ture  out  of  England  ;  remaining  out  of  Eng¬ 
land  ;  declaration  of  inability  to  pay  debts; 
debtor’s  summons  requiring  payment  of  not 
less  than  £50,  and  that  the  debtor  has  not  paid 
or  compounded  for  the  same  within  the  time 
limited  by  traders  only ;  departure  from  his 
dwelling  house ;  otherwise  absenting  him¬ 
self;  beginning  to  keep  house ;  suffering 
himself  to  be  outlawed;  that  execution  issued 
for  not  less  than  £50  has  been  levied  by  seiz¬ 
ure  and  sale. 

As  to  conveyance  of  property  to  trustees 
for  benefit  of  creditors  generally,  see  Williams 
on  Bank.  3.  As  to  fraudulent  conveyance, 
gift,  delivery,  or  transfer  of  property ;  1  Sm. 
L.  C.  1 ;  36  L.  J.  Q.  B.  289 ;  1  Ad.  &  E. 
456;  1  Esp.  67;  1  Burr.  407;  1  Ld.  Ray¬ 
mond,  724.  As  to  departure  out  of  England ; 
1  Taunt.  270;  1  Q.  B.  51;  3  Camp.  349. 
See  generally  Williams,  Roche,  Hazlitt.  In 
the  United  States  see,  as  to  the  Act  of  1867 
(now  repealed),  Bump,  Bankruptcy. 

ACT  OF  GOD.  Any  accident  due  to 
natural  causes  directly  and  exclusively  with¬ 
out  human  intervention,  such  as  could  not 
have  been  prevented  by  any  amount  of  fore¬ 
sight,  and  pains,  and  care  reasonably  to  have 
been  expected ;  L.  11.  1  C.  1\  D.  423.  See 
also  L.  R.  10  Ex.  255.  The  civil  law  em¬ 
ploys,  as  a  corresponding  term,  vis  major. 


The  term  generally  applies,  broadly,  to  natural 
accidents,  such  as  those  caused  by  lightning, 
earthquakes, and  tempests;  Story,  Bailm.  §  511; 
2  Ga.  349.  A  severe  snow-storm,  which  blocked 
up  railroads,  held  within  the  rule;  40  Mo.  491. 
So  where  fruit-trees  were  frozen,  in  transit,  it 
was  held  to  be  by  the  act  of  God,  unless  there 
had  been  improper  delav  on  the  part  of  the  car¬ 
rier  ;  63  Mo.  230.  The  freezing  of  a  canal  or  river 
held  within  the  rule  ;  14  Wend.  213  ;  23  Id .  306  ; 
4  N.  11.  259.  A  frost  of  extraordinary  severity 
(11  Ex.  781 ;  s.  c.  25  L.  J.  Ex.  212)  and  an  extra, 
ordinary  fall  of  snow  (28  L.  J.  Ex.  51)  have  been 
held  to  be  the  act  of  God.  A  6udden  failure  ol 
wind  has  been  held  to  be  an  act  of  God  ;  6  Johns. 
160  (but  this  case  has  been  doubted ;  1  Sm.  L. 
C.  Am.  ed.  417  ;  and  Kent,  Ch.  J.,  substantially 
dissented;  see  also  21  Wend.  190).  Losses  by 
lire  have  not  generally  been  held  to  fall  under  the 
act  of  God  ;  1  T.  R.  33  ;  6  Seld.  431  ;  69  Ill.  285  ; 
s.  c.  18  Am.  R.  613;  76  Ill.  542  (the  Chicago 
lire);  (though  otherwise  when  the  tire  is  caused 
by  lightning,  26  Me.  181)  ;  but  where  a  distant 
forest  lire  was  driven  by  a  tornado,  to  where  a 
carrier's  cars  were  on  the  track  awaiting  a  loco¬ 
motive,  their  destruction  was  held  to  be  by  the 
act  of  God  ;  87  Pa.  234 ;  but  see  2  Tex.  115,  con¬ 
tra.  When  a  flood  had  risen  higher  than  ever 
before,  destruction  of  goods  thereby  was  held  to  be 
by  act  of  God;  30  N.  Y.  630.  The  bursting  of 
a  boiler  does  not  come  within  the  act  ol  trod ;  o 


Strob.  119.  See  28  Barb.  403  ;  12  Md.  9  ;  4  Stew. 
&  P.  382 ;  28  Mo.  323. 

In  a  late  and  well-considered  English  case,  1  C. 
P.  D.  34,  423  ;  34  L.  T.  R.  n.  s.  827  ;  s.  c.  18  Am. 
R.  618  ;  14  Alb.  L.  J.  164  ;  Cockburn,  C.  J.,  held, 
in  an  action  for  the  loss  of  a  horse  on  shipboard, 
that  if  a  earner  “  uses  all  the  known  means  to 
which  prudent  and  experienced  carriers  usually 
have  recourse,  he  does  all  that  can  be  reasonably 
required  of  him,  and  if  under  6uch  circumstances 
he  is  overpowered  by  storm  or  other  natural 
agency,  he  is  within  the  rule  which  gives  immu¬ 
nity  from  the  effects  of  such  vis  major  as  the  act 
of  God.”  The  accident,  to  come  within  the  rule, 
must  be  due  entirely  to  natural  causes  without 
human  intervention;  ibid.,  also  2  Zab.  373;  1 
Murphy,  173  ;  2  Bailey,  157,  421. 

The  term  is  sometimes  defined  as  equivalent  to 
inevitable  accident  (2  Sm.  &  M.  572 ;  2  Ga.  349), 
but  incorrectly,  as  there  is  a  distinction  between 
the  two ;  although  Sir  William  Jones  proposed 
the  use  of  inevitable  accident  instead  of  Act  of 
God;  Jones,  Bailm.  104.  See  Story,  Bailm.  § 
25 ;  2  Bla.  Com.  122 ;  2  Crabb,  R.  P.  §  2176 ;  4 
Dougl.  287;  21  Wend.  190;  10  Miss.  572;  5 
Blackf.  222. 

Where  the  law  casts  a  duty  on  a  party,  the 
performance  shall  be  excused  if  it  be  rendered 
impossible  by  the  act  of  God ;  lex  nemineyn 
coejit  ad  impossibilia  ;  but  where  the  party  by 
his  own  contract ,  engages  to  do  an  act,  it  is 
deemed  to  be  his  own  fault  that  he  did  not 
thereby  provide  against  contingencies,  and 
exempt  himself  from  responsibilities  in  certain 
events ;  and  in  such  case  (that  is,  in  the  in¬ 
stance  of  an  absolute  general  contract)  the 
non-performance  is  not  excused  by  an  inevi¬ 
table  accident,  or  other  contingency,  although 
not  foreseen  by,  nor  within  the  control  of, 
the  party;  Aleyn,  2G ;  Chitty,  Contr.  272, 
3;  1  Bouvier,  Inst.  n.  1024;  6  Term,  650; 
8  id.  267  ;  3  Maule  &  S.  267  ;  7  Mass.  325  ; 
13  id.  94;  L.  R.  5  C.  P.  586;  id.  4  Q.  B. 
134;  Leake,  Contr.  683. 

Certain  contracts  are  construed  as  contain¬ 
ing  an  implied  exception  of  impossible  events, 
and  even  general  words  in  the  contract  will 
not  be  held  to  apply  to  the  possibility  of  the 
particular  contingency  which  afterwards  hap¬ 
pened;  Leake,  Contr.  702;  L.  R.  4  Q.  B.  185. 
So  if  a  bail  bond  to  render  a  debt  is  discharged 
by  the  debtor’s  death  before  default;  W. 
Jones,  29.  Contracts  for  strictly  personal 
services,  marriage,  etc.,  are  discharged  by 
death  or  incapacity ;  3  B.  &  S.  835 ;  Cro. 
Eliz.  532 ;  2  M.  &  S.  408 ;  L.  R.  6  Ex.  269  ; 
as  where  a  singer  could  not  sing  by  reason  of 
ill-health.  So,  when  one  employed  a  bailiff 
for  six  months,  and  died,  the  contract  was 
held  dissolved;  L.  R.  4  C.  P.  744.  So  of 
contracts  of  partnership. 

See  Bailment;  Common  Carrier; 
Peril  of  tiie  Sea;  Specific  Perform¬ 
ance. 

ACT  OF  GRACE.  In  Scotch  Law.  A 

statute  by  which  the  incarcerating  creditor 
is  bound  to  aliment  his  debtor  in  prison,  if 
such  debtor  has  no  means  of  support,  under 
penalty  of  a  liberation  of  his  debtor  if  such 
aliment  be  not  provided  ;  I  aterson,  C  omp. 

This  statute  provides  that  where  a  prisoner  for 
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debt  declares  upon  oath,  before  the  magistrate  of 
the  jurisdiction,  that  he  has  not  wherewith  to 
maintain  himself,  the  magistrate  may  set  him  at 
liberty,  if  the  creditor,  in  consequence  of  whose 
diligence  he  was  imprisoned,  does  not  aliment  him 
within  ten  days  after  intimation  for  that  purpose ; 
Stat.  1096,  c.  32 ;  Erskiue,  Bract.  4. 

ACT  OF  HONOR.  An  instrument  drawn 
up  by  a  notary  public,  after  protest  of  a  bill 
of  exchange,  when  a  third  party  is  desirous 
of  paying  or  accepting  the  bill  for  the  honor 
of  any  or  all  of  the  parties  to  it. 

The  instrument  describes  the  bill,  recites  its 
protest,  and  the  fact  of  a  third  person  coming 
lorward  to  accept,  and  the  person  or  persons  for 
whose  honor  the  acceptance  is  made.  The  right 
to  pay  the  debt  of  another,  and  still  hold  him,  is 
allowed  by  the  law  merchant  in  this  instance,  and 
is  an  exception  to  the  general  rule  of  law ;  and 
the  right  can  only  be  gained  by  proceeding  in  the 
form  and  manner  sanctioned  by  the  law  ;  3  Dan. 
Ky.  554  ;  Bayley,  Bills ;  Sewell,  Banking 

ACT  IN  PAIS.  An  act  performed  out 
of  court,  and  which  is  not  a  matter  of  record. 

A  deed  or  an  assurance  transacted  between 
two  or  more  private  persons  in  the  country, 
that  is,  according  to  the  old  common  law, 
upon  the  very  spot  to  be  transferred,  is  mat¬ 
ter  in  pais  ;  2  Bla.  Com.  294 

ACT  ON  PETITION.  A  form  of  sum¬ 
mary  proceeding  formerly  in  use  in  the  High 
Court  of  Admiralty,  in  England,  in  which  the 
parties  stated  their  respective  cases  briefly, 
and  supported  their  statements  by  affidavit ;  2 
Hods.  Adm.  174,  184;  1  Ilagg.  Adm.  1,  note 


The  suitors  of  the  English  Admiralty  were 
under  the  former  practice,  ordinarily  entitled  to 
elect  to  proceed  either  by  act  on  petition,  or  by 
the  ancient  and  more  formal  mode  of  “  plea  and 
proof;”  that  is,  by  libel  and  answer,  and  the  ex¬ 
amination  of  witnesses;  W.  Rob.  Adm.  169  171 
172.  But,  by  the  new  rules  which  took  effect 
Jan.  1,  1800,  the  modes  of  pleading  theretofore 
used,  as  well  in  causes  by  act  on  petition  as  bv 
plea  and  proof,  were  abolished,  and  a  uniform 
mode  of  pleading  substituted  :  the  first  pleading 
to  be  called  the  petition  ;  the  second,  the  answer  • 
the  third,  the  reply;  the  fourth,  the  rejoinder’ 

ACT  OF  SETTLEMENT.  In  Entdiah 

Law.  ihe  statute  of  12  &  13  'Will  IJI 
2,  by  which  the  crown  of  England  was'  limited 
to  the  present  royal  family  ;  i  Bla.  Com.  128  • 
2  Steph.  Com.  290. 

ACTA  DIT7RNA  (Tat. ’I  A  a.  i 
often  used  in  signing ;  Du  Caime  nnu  a 

Daily  transactions  chronicles,  journal, 
registers.  I  do  not  find  the  thino-  DJuh];. ,  ! 

in  the  acta  diurna  (daily  records  of^affi^v 
lacitus,  Ann.  3,  3;  Ainsworth,  Lex  •  Snftl  ’ 


Lex. 

ACTA  FUBLICA 


(Lat.).  Th 


general  knowledge  and '  concern  "l"'!.  °* 

transacted  before  certain  public  officers 
villus,  Lex.  “leers  ,  Lal- 

ACTIO.  In  Civil  Law  A 

of  enforcing  a  right  before  the  costs' of  Taw® 


e.g.  legis  actio;  actio  ,acnm^~T 
sense  we  speak  of  actions  in  our  l«»  1,1  Hi 
action  of  debt.  The  right  toZtei^ 
ex  nudo  pacto  non  oritur  actio- 
of  action  can  arise  upon  a  naked 
this  sense  we  rarely  use  the  word  ? 

1“»‘;  §1830;  5  ’StfJS"' 11 
tem,  10;  Mackeldey,  Civ.  L.  (130, 

lvOt  *))  | 

The  first  sense  here  given  is  the  r,u 
J ustiniau,  following  Celeus,  gives  the  w,  n  i  0Ile- 
definition:  Actio  nihil  aliud  e*t,  qZm  ^' 
quendi  in  judicio,  quod  sibi  debetur  whioi  **' 
be  thus  rendered  :  An  action  is  simply  theS 
to  enforce  one’s  demands  in  a  court  ol'W  T* 
Inst.  Jus.  4.  6,  de  Aclionibus.  *** 

In  the  sense  of  a  specific  form  of  remedy 
there  are  various  divisions  of  actiones.  ' 

Actiones  civiles  are  those  forms  of  reme 
dies  which  were  established  under  the  ri.tjd 
and  inflexible  system  of  the  civil  law,  the 
civilis.  Actiones  honor ar ice  are  those  which 
were  gradually  introduced  by  the  pradors  and 
mdiles,  by  virtue  of  their  equitable  powers,  in 
order  to  prevent  the  failure  of  justice  which 
too  often  resulted  from  the  employment  of  the 
actiones  civiles.  These  were  found  so  bene¬ 
ficial  in  practice  that  they  eventually  sup¬ 
planted  the  old  remedies,  of  which  in  the 
time  ot  Justinian  hardly  a  trace  remained; 
Mackeldey,  Civ.  L.  §  194;  5  Savigny,  Sys¬ 
tem. 

Directce  actiones ,  as  a  class,  were  forms  of 
remedies  for  cases  clearly  defined  and  recog¬ 
nized  as  actionable  by  the  law.  Utiles  ac¬ 
tiones  were  remedies  granted  by  the  magis¬ 
trate  in  cases  to  which  no  actio  directa  was 
applicable.  They  were  framed  for  the  spe¬ 
cial  occasion,  by  analogy'  to  the  existing 
forms,  and  were  generally  fictitious ;  that  is, 
they  proceeded  upon  the  assumption  that  a 
state  of  things  existed  which  would  have  en¬ 
titled  the  party  to  an  actio  directa,  and  the 
cause  was  tried  upon  this  assumption,  which 
the  other  party  was  not  allowed  to  dispute ;  5 
Savigny,  System,  §  215. 

Again,  there  are  actiones  in  personam  and 
actiones  in  rem.  The  former  class  includes 
all  remedies  for  the  breach  of  an  obligation, 
and  are  considered  to  be  directed  against  the 
person  ot  the  wrong-doer.  The  second  class 
comprehends  all  remedies  devised  for  the  re¬ 
covery  of  property,  or  the  enforcement  ot  a 
right  not  founded  upon  a  contract  between  the 
pai  ties,  and  are  therefore  considered  as  rather 
aimed  at  the  thing  in  dispute,  than  at  the  per- 
!°"  °  .t^e  defendant ;  Mackeldey,  Civ.  L.  § 
t<:,  ’  5t  bav>gny,  System,  §§  206-209 ;  3  Or¬ 
tolan,  Inst.  §§  1952  et  sea. 

ar/Jl  rcsPet‘t  to  their  object,  actions  are  either 
which  et  Pfrfequena'ce  causa  con  t par  at  (P-  to 
those  nf  ti SS  belong  all  in  rein  actiones,  and 
directed  *e  a?t*ones  *il  personam ,  which  were 
of  a  tl,in IUei  e  '  to  ttoe  recovery  of  the  value 
they  are  -V.?  oomPensation  for  an  injury  ;  or 

«  feiicZ  -0neV>V‘afes'  0:1  ded  also  actiones 

of  the  del  ill  m  WlU’  a  Penalty  was  recovered 

the  delinquent,  or  actiones  mixtee,  in  which 
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w  ere  recovered  both  the  actual  damages  and 

a  penalty  in  addition.  These  classes,  actiones 
pcenales  and  actiones  mixtoe ,  comprehended 
cases  of  in  juries,  for  which  the  civil  law  per¬ 
mitted  redress  by  private  action,  but  which 
modern  civilization  universally  regards  as 
crimes;  that  is,  offences  against  society  at 
large,  and  punished  by  proceedings  in  the 
name  of  the  state  alone.  Thus,  theft,  receiv¬ 
ing  stolen  goods,  robbery,  malicious  mischief, 
and  the  murder  or  negligent  homicide  of  a 
slave  (in  which  case  an  injury  to  property 
was  involved),  gave  rise  to  private  actions 
for  damages  against  the  delinquent;  Inst.  4. 
1.  De  obligationibus  quce  ex  delicto  nascun- 
tur;  id.  2.  De  bonis  vi  raptis ;  id.  3.  De  lege 
Aquilia.  And  see  Mackeldey,  Civ.  L.  § 
196;  5  Savigny,  System,  §§  210-212. 

In  respect  to  the  mode  of  procedure ;  ac¬ 
tiones  in  personam  are  divided  into  stricti 
juris ,  and  bonce  Jidei  actiones.  In  the  for¬ 
mer  the  court  was  confined  to  the  strict  letter 
of  the  law ;  in  the  latter  something  was  left 
to  the  discretion  of  the  judge,  who  was  gov¬ 
erned  in  his  decision  by  considerations  of 
what  ought  to  be  expected  from  an  honest 
man  under  circumstances  similar  to  those  of 
the  plaintiff  or  defendant.  Mackeldey,  Civ. 
L.  §  197  a. 

It  would  not  only  be  foreign  to  the  purpose 
of  this  work  to  enter  more  minutely  into  a 
discussion  of  the  Roman  actio,  but  it  would 
require  more  space  than  can  here  be  afforded, 
since  in  Savigny’s  System  there  are  more 
than  a  hundred  different  species  of  actio 
mentioned,  and  even  in  the  succinct  treatise 
of  Mackeldey  nearly  eighty  are  enumerated. 

In  addition  to  the  works  cited  in  passing 
may  be  added  the  Introduction  to  Sandars’ 
Justinian,  which  may  be  profitably  consulted 
by  the  student. 

To  thi6  brief  explanation  of  the  mo6t  import¬ 
ant  classes  of  actiones  we  subjoin  an  outline  of 
the  Roman  system  of  procedure.  From  the  time 
of  the  twelve  tables  (and  probably  from  a  much 
earlier  period)  down  to  about  the  middle  of  the 
sixth  century  of  Rome,  the  system  of  procedure 
was  that  known  as  the  actiones  legis.  Of  these 
but  five  have  come  down  to  us  by  name  :  the  ac¬ 
tio  sacramenti,  the  actio  per  judicis  postulationem, 
the  actio  per  condictionem ,  the  actio  per  manus 
injeetionem,  and  the  actio  per  pignoris  capionem. 
The  first  three  of  these  were  actions  in  the  usual 
sense  of  the  term ;  the  last  two  were  modes  of 
execution.  The  actio  sacramenti  is  the  best 
known  of  all,  because,  from  the  nature  of  the 
questions  decided  by  means  of  it,  which  included 
those  of  status,  of  property  ex  jure  Quiritinm, 
and  of  successions ;  and  from  the  great  popu¬ 
larity  of  the  tribunal,  the  centumviri,  which  had 
cognizance  of  these  questions,  it  wa6  retained  in 
practice  long  after  the  other  actions  had  suc¬ 
cumbed  to  a  more  liberal  system  of  procedure. 
As  the  actio  sacramenti  was  the  longest-lived,  60 
|t  was  also  the  earliest,  of  the  actiones  leges  ;  and 
it  is  uot  only  in  many  particulars  a  type  of  the 
whole  class,"  but  the  other  species  are  conceived 
to  have  been  formed  by  successive  encroachments 
uPon  its  field.  The  characteristic  feature  of  this 
acti°n  was  the  sacramentum,  a  pecuniary  deposit 
made  in  court  by  each  party,  which  was  to  be 
forfeited  by  the  loser.  Subsequently,  however, 


denn?urt!«S  -Vere  all°wed>  "'stead  of  an  actual 
deposit,  to  give  security  in  the  amount  required. 

Our  knowledge  of  all  these  actions  is  exceedingly 
slight,  being  derived  from  fragments  of  the  car¬ 
der  jurisprudence  preserved  in  literary  works, 
laboriously  pieced  together  by  commentators 
and  the  numerous  gaps  filled  out  by  aid  of  inge¬ 
nious  and  most  copious  conjectures.  They  bear 
all  those  marks  which  might  have  been  expected 
of  their  origin  in  a  barbarous  or  semi-barbarous 
age,  among  a  people  little  skilled  in  the  science 
of  jurisprudence,  and  having  no  acquaintance 
with  the  refined  distinctions  and  complex  busi¬ 
ness  transactions  of  civilized  life.  They  were  all 
of  that  highly  symbolical  character  found  among 
men  of  rude  habits  but  lively  imaginations. 
They  abounded  in  sacramental  words  and  signifi¬ 
cant  gestures,  and,  while  they  were  inflexibly 
rigid  in  their  application,  they  possessed  a  char¬ 
acter  almost  sacred,  so  that  the  mistake  of  a 
word  or  the  omission  of  a  gesture  might  cause 
the  loss  of  a  suit.  In  the  nature  of  things,  such 
a  system  could  not  maintain  itself  against  the 
advance  of  civilization,  bringing  with  it  increased 
complications  in  all  the  relations  of  man  to  man  ; 
and  accordingly  we  find  that  it  gradually,  but 
sensibly,  declined,  and  that  at  the  time  of  Justi¬ 
nian  not  a  trace  of  it  existed  in  practice.  See  3 
Ortolan,  Justinian,  467  et  seq. 

About  the  year  of  Rome  507  began  the  intro¬ 
duction  of  the  system  knowm  as  the  procedure 
per  formularn  or  ordinaria  judicia .  An  import¬ 
ant  part  of  the  population  of  Rome  consisted  of 
foreigners,  whose  disputes  with  each  other  or 
With  Roman  citizens  could  not  be  adjusted  by 
means  of  the  actiones  leges ,  these  being  entirely 
confined  to  questions  of  the  strict  Roman  law, 
which  could  only  arise  between  Roman  citizens. 

To  supply  the  want  of  a  forum  for  foreign  resi¬ 
dents,  a  magistrate,  the  praetor  per  eg  r  inns ,  was 
constituted  with  jurisdiction  over  this  class  of 
suits,  and  from  the  procedure  established  by 
this  new  court  sprang  the  formulary  system, 
which  proved  so  convenient  in  practice  that  it 
was  soon  adopted  in  suits  where  both  parties 
were  Roman  citizens,  and  gradually  withdrew 
case  after  case  from  the  domain  of  the  legis  ac¬ 
tiones ,  until  few  questions  were  left  in  which 
that  cumbrous  procedure  continued  to  be  em¬ 
ployed. 

An  important  feature  of  the  formulary  system, 
though  not  peculiar  to  that  system,  was  the  dis¬ 
tinction  between  the  jus  and  the  judicium ,  be¬ 
tween  the  magistrate  and  the  judge.  The 
magistrate  was  vested  with  the  civil  authority, 
imperium ,  and  that  jurisdiction  over  law-suits 
which  in  every  state  is  inherent  in  the  supreme 
power ;  he  received  the  parties,  heard  their  con¬ 
flicting  statements,  and  referred  the  case  to  a 
special  tribunal  of  one  or  more  persons,  judex, 
arbiter ,  recuperatores.  The  function  of  this  tri¬ 
bunal  was  to  ascertain  the  facts  and  pronounce 
judgment  thereon,  in  conformity  with  a  special 
authorization  to  that  effect  conferred  by  the  ma¬ 
gistrate.  Here  the  authority  of  the  judge  ended  ; 
if  the  defeated  party  refused  to  comply  with  the 
sentence,  the  victor  must  again  resort  to  the 
magistrate  to  enforce  the  judgment.  From  this 
it  would  appear  that  the  functions  of  the  judge 
or  judges  under  the  Roman  system  corresponded 
in  many  respects  with  those  of  the  jury  at  com¬ 
mon  law.  They  decided  the  question  of  iact 
submitted  to  them  by  the  magistrate,  as  the  jury 
decides  the  issue  eliminated  by  the  pleadings ; 
and  the  decision  made  their  functions  ceased, 
like  those  of  the  jury. 

As  to  the  amount  at  stake,  the  magistrate,  m 
cases  admitting  it,  had  the  power  to  fix  the  sum 
in  dispute,  and  then  the  judge  s  duties  were  con- 
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\  F .  *ur>  Ul°  magistrate  fixed  a  j  ceutio^  *  V;  ^«w  *,7 

trruunm  sum,  beyond  which  the  judge  could  L  ,JL?  ,W0Hi  (replication  »  (ci 

The  directions  of  tlu^magistrate  to  the  hid**  ad\le,  ?!  n  jurisconsult ;  thedeX^DlUn<lcrt<>« 
wore  made  up  in  a  brief  statement  called  the  r'^1  fVuted  h*6  tones,  the  plaintiff ’if81'*  then 

which  rim  it c  «.*"VirlS5:  CRl!ed  th®/°r- 1  Ms  replications,  and  £o on t?„  "“Pw^edfla 

modify-  these,  or  in*  ^  T'  1 ,0  "Ignite  mi 


^“^ssss  itSS : 

«?h  some  o!  j  and  sent  U.e^«»rZi^®V<?1thy  W6«lts  tofor^ 

whom 
settled. 


left  the  auKurnt  t  a  V>  :/  i  °J‘o»Yer«,"  when  ho 
i„  «  i  uolint  lo  the  discretion  of  the  iud™ 

Wi-  1  *  °f  pr°PTrt-v  the  form  was.  “SI  **£./ 

Th  fT"',"  JH'l  ^oaVi„m  Auli  A&rU  *^ 
The  third  part  of  the  comnler**  e***' 

f&rtieatio,  which  contained  the  amhoritv  ^  ?° 
Judge  to  award  to  one  nmtT  a  rtoR?!?  t0  Uie 
iHdonjring  to  the  other.1 
'Quantum  adjmticari  oportet  hub*  n*?  ^ni  s  ; 
«*»•’’  The  Zt  part  oTS^SJfc 
demnatio.  which  gave  the  judge  authoria  l  *m~ 
nounee  his  decision  for  or  a-ain*t,h?^V  t<\pro' 
It  was  as  follows  :  %££*&£**• 

A*lo  Agent  st&iertium  X  miliae 
P°>«,  «Wtw,”  when  the  I», m2 e'"’W:  **  »<" 
or.  “Jade,  AW-iam  i7,f  ?x'^ 

dHintariU  X  milia  co  uh;m J:  S,  ‘JW'°  A#*o 
*  i  ^  !*on  P«rrt. 


**?«;”  when  the  mag^^f  *£*, 
or.  *  Qv«*ttt  m  res  e-tf.  hmf,wN  ueetonmf ’?* ; 

^WMrwm  .\ ey .4aio  ! 

mom  /HfiYt,  aWeito,”  when  it  wal  i?fT?f,M/'rt:  ** 
cm  ion  of  the  judge-.  *®  left  to  the  dis- 

Of  these  parts,  the  imtnuio  and  the  , 
were  always  employed :  the  ,jLI  COHdtn**atio 
r  sometimes  found  unnecessary  was 

only  occurred  in  three  species',* ir^Mikntio 
ere  *eu,ui,e  communi d.ehfumdo, 
dortim  which  were  actions  f»rfta'Ti*N  >'<yu„- 
hentanee,  actions  of  partition  »?Vs,ou  of  an  in- 
n-etifioatiou  of  boundaries  ’  &U(^  suits  for  the 
The  above  are  the  essential  tvm. 

in  tlieir  simplest  form;  but  thov' ,  bormJ""'"'i  Al*  action  by  a  lender  against -a 

larged  by  the  insertion  of  ola»  7  •  °den  en  1  °rrowor,  the  prim-inti  «K; ,  .♦  „.i,;  a.  ;<  to 

the  intentio.  or  the  J  '?  in  the  oht!"n  a  ro*titm.7  J,  °?J.ect  ol  whii  h,U. 

»» W”*  * 

5a  ss£  a^lco^m  ?. 

claim  set  out  in  the  inVatrl  1  "s  def°nee  to  th-  prol>erty  held  *M  KtlQn  ,or  a  division  Ol  <l|1 

. ;•  '.>1  s,  *">■• Van- 

and  so  on  to  the  rfx.o  '  .  ,Kv,ituted  the  ®yswer,  ACTTn  _ 


•  ,  .  , —  piucwwj  was  aoonsoea  dv  an 

penal  constitution.  Thus  the  formulary  sys- 

enu' t  ie  crea^ou  °f  ^ie  great  Roman  juriscon- 
fnii  ’n'  af  sweP*  awaJ>  and  carried  with  it  in  its 
j  t  an  those  refinements  of  litigation  in  which 
rney  had  so  much  delighted.  Thenceforth  the 
lMiuctions  between  the  forms  of  actions  were  no 
^^arded,  and  the  word  actio,  losing  its 
^nihcation  of  a  for m,  came  to  mean  a  tight, 
j  l*rr$cqu?ndi  in  judicio  tpuxi  $ibi  debftur. 

1 1 S5v£!olan>  Hiat«  892  et  seq. ;  id.  InsUt  nos. 

r 1  ;  5  Sa vigny,  System,  §  fi ;  Sandars,  Jus- 
man>  introduction ;  Gaius,  by  Abdy  Jc  Walker. 

ACTIO  BON-S3  FIDEI  (Lat.  an  action 
f r°°'  .  faith).  In  Civil  Law.  A  class  ol 
\  10n.s  ,p  the  judge  might  at  the  trial. 

into  account  any  equitahlo 
f.w.f;lmStau.ces  Uwt  were  presented  to  nim  at- 

Sn  !!g  °?!her  °f  Uie  parties  to  the  action ;  1 
ojK-nee,  Eq.  Jur.  218. 

InAf^TM°TCOMMODATI  CONTRARIA. 

a,Tll;,.  T;.  ,w*  An  action  bv  the  borrower 

of  t  \  *°  lender>  to  compel  the  execution 

‘  the  contr!‘ct ;  Pothier,  I'rttd  Csage,  n.  75- 

CivifL^wCOMMODATIDIRECTA’  In 

borrower  fi, ,  A”  ac.t‘on  l).v  »  lender  against* 
**wtr.  ti.«  nrini-ii,ui  „i-  _.v:„i,  ;a  to 


rrpiHt.  1  o  i  Ills  t  lie  plaintiff  ml",  as  called  ' 

a.  when  inserted  eon  ,lav° an  ansi?'  I  »  8  ««. 

and  soontoihodN^  V,,,,*1^1'^  the  ,>w  .  \or-  ACTIO  Cni\mr« 

pUn<  •‘-like  the  °ivil  lS?1”5?0110  INDEBITATI 

.  a,**  Plaimiir  ^1.  *«  »i  . 

*J  *  *»d  not 


clauses.. _ 

MtM,  were 


_ -OTmra  »r~  "v  t'on  by  which  tl.0 
nioiiev  or  oth.-e  *k-  ?mount  of  a  sum  of 
lothiop  Pro,nur„  "n"  *H1  P«i'l  bv  nti.tjtkv ! 

"  HO;  MvrliD,  W(>. 
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ACTIO  EX  CONDUCTO.  In  Civil 
Law.  An  action  which  the  bailor  of  a  tliin.r 
for  hire  may  bring  against  the  bailee,  in  order 
to  compel  him  to  re-deliver  the  thing  hired- 
Pothier,  du  Contr.  de  Louage,  n.  50  ;  Merlin’ 
R6p. 

ACTIO  EX  CONTRACTU.  See  Ac¬ 
tion. 

ACTIO  EX  DELICTO.  See  Action. 

ACTIO  DEPOSITI  CONTRARIA.  In 
Civil  Law.  An  action  which  the  depositary 
has  against  the  depositor,  to  compel  him  to 
fiulfil  his  engagement  towards  him  ;  Pothier 
Du  I)6j  6t,  n.  60. 

ACTIO  DEPOSITI  DIRECTA.  In 
Civil  Law.  An  action  which  is  brought  by 
the  depositor  against  the  depositary,  in  order 
to  get  back  the  thing  deposited  ;  Potheir,  Du 
D£p6t,  n.  60. 

ACTIO  AD  EXHIBENDUM.  In  Civil 
Law.  An  action  instituted  for  the  purpose 
of  compelling  the  person  against  whom  it  was 
brought  to  exhibit  some  thing  or  title  in  his 
power. 

It  was  always  preparatory  to  another  ac¬ 
tion,  which  lay  for  the  recovery  of  a  thin<* 
movable  or  immovable ;  1  Merlin,  Quest,  de 
Droit ,  84. 

ACTIO  IN  FACTUM.  In  Civil  Law. 

An  action  adapted  to  the  particular  case  which 
had  an  analogy  to  some  actio  in  jus  which 
was  founded  on  some  subsisting  acknowledged 
law;  Spence,  Eq.  Jur.  212.  The  origin  of 
these  actions  is  strikingly  similar  to  that  of 
actions  on  the  case  at  common  law.  See 
Case. 

ACTIO  FAMILIiE  ERCISCUNDiE. 
In  Civil  Law.  An  action  for  the  division 
of  an  inheritance ;  Inst.  4.  6.  20 :  Bracton, 
100  6. 


ACTIO  JUDICATI.  In  Civil  Law. 

An  action  instituted,  after  four  months  had 
elapsed  after  the  rendition  of  judgment,  in 
which  the  judge  issued  his  warrant  to  seize, 
first,  the  movables,  which  were  sold  within 
eight  days  afterwards  ;  and  then  the  immov¬ 
ables,  which  were  delivered  in  pledge  to  the 
creditors,  or  put  under  the  care  of  a  curator, 
and  if,  at  the  end  of  two  months,  the  debt 
fwas  not  paid,  the  land  was  sold;  Dig.  42.  1 ; 
?  Code,  8.  34. 

According  to  some  authorities,  if  the  de¬ 
fendant  then  utterly  denied  the  rendition  of 
the  former  judgment,  the  plaintiff' was  driven 
to  a  new  action,  conducted  like  any  other  ac¬ 
tion,  which  was  called  actio  judicati ,  and 
which  had  for  its  object  the  determination  of 
the  question  whether  such  a  judgment  had 
keen  rendered.  The  exact  meaning  of  the 
term  is  by  no  means  clear.  See  Savigny, 
kvst.  305,  411  ;  3  Ortolan,  Just.  §  2033. 

ACTIO  MANDATI.  In  Civil  Law, 
An  action  founded  upon  a  mandate;  Dig. 
17.  1.  1 

ACTIO  NON.  In  Pleading.  The  de¬ 
claration  in  a  special  plea  “that  the  said 


plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against”  the  defend¬ 
ant  (in  Latin,  actio  non  habere  debet ) 

It  follows  immediately  after  the  statement 
of  appearance  and  defence;  1  Chitty,  Plead. 
531  ;  2  id.  421  ;  Stephens,  Plead.  394. 

ACTIO  NON  ACCREVIT  INFRA 
SEX  ANNOS  (Lat.).  The  action  did  not 
accrue  within  six  years. 

In  Pleading.  A  plea  of  the  statute  of 
limitations,  by  which  the  defendant  insists 
that  the  plaintiff ’s  action  has  not  accrued 
within  six  years.  It  differs  from  non  as¬ 
sumpsit  in  this  :  non  assumpsit  is  the  proper 
pica  to  an  action  on  a  simple  contract,  when 
the  action  accrues  on  the  promise ;  but  when 
it  does  not  accrue  on  the  promise,  but  subse¬ 
quently  to  it,  the  proper  plea  is  actio  non 
accrevit ,  etc.;  Lawes,  Plead.  733  ;  5  Binn. 
200,  203;  2  Salk.  422;  2  Saund.  G3  b. 

ACTIO  PERSONALIS.  A  personal 
action.  The  proper  term  in  the  civil  law  is 
actio  in  personam . 

ACTIO  PERSONALIS  MORITUR 
CUM  PERSONA  (Lat.).  A  personal  ac¬ 
tion  dies  with  the  person. 

In  Practice.  A  maxim  which  formerly 
expressed  the  law  in  regal’d  to  the  surviving 
of  personal  actions. 

To  render  the  maxim  perfectly  true,  the 
expression  “personal  actions”  must  be  re¬ 
stricted  very  much  within  its  usual  limits.  In 
the  most  extensive  sense,  all  actions  are  per¬ 
sonal  which  are  neither  real  nor  mixed ,  and 
in  this  sense  of  the  word  personal  the  maxim 
is  not  true.  A  further  distinction,  moreover, 
is  to  be  made  between  personal  actions  actu¬ 
ally  commenced  and  pending  at  the  death  of 
the  plaintiff  or  defendant,  and  causes  of  ac¬ 
tion  upon  which  suit  might  have  been,  but 
was  not,  brought  by  or  against  the  deceased 
in  his  lifetime.  In  the  case  of  actions  actu¬ 
ally  commenced,  the  old  rule  was  that  the 
suit  abated  by  the  death  of  either  party. 
But  the  inconvenience  of  this  rigor  of  the 
common  law  has  been  modified  by  statutory 
provisions  in  England  and  the  states  of  this 
country,  which  prescribe  in  substance  that 
when  the  cause  of  action  survives  to  or 
against  the  personal  representatives  of  the 
deceased,  the  suit  shall  not  abate  by  the  death 
of  the  party,  but  may  proceed  on  the  substi¬ 
tution  of  the  personal  representatives  on  the 
record  by  scire  facias,  or,  in  some  states,  by 
simple  suggestion  of  the  facts  on  the  record. 
See  G  Wheat.  2G0.  And  this  brings  us  to  the 
consideration  of  what  causes  of  action  sur¬ 
vive. 

Contracts.— It  is  clear  that,  in  general, 
a  man’s  personal  representatives  are  liable 
for  his  breach  of  contract  on  the  one  hand, 
and,  on  the  other,  are  entitled  to  enforce  con¬ 
tracts  made  with  him.  1  his  is  the  rule  ;  but 
it  admits  of  a  few  exceptions;  G  Me.  470;  2 
Dt  Chipm.  Yt.  41. 

No  action  lies  against  executors  upon  a 
covenant  to  be  performed  by  the  testator  in 
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person,  ami  which  consequently  the  executor 
cannot  perform,  and  the  performance  of  which 
is  prevented  by  the  death  of  testator ;  3  Wils. 
Ch.  99 ;  Cro.  Eliz.  553  ;  1  Rolle,  359 ;  as 
it  an  author  undertakes  to  compose  a  work, 
or  a  master  covenants  to  instruct  an  appren¬ 
tice,  but  is  prevented  by  death.  See  Wms. 
Exec.  1467.  But  for  a  breach  committed  by 
deceased  in  his  lifetime,  his  executor  would 
be  answerable ;  Cro.  Eliz.  553  ;  1  Mees.  &  W. 
423,  per  Parke,  B. ;  19  Penn.  234. 

As  to  what  are  such  contracts,  see  2  Perr. 
&  D.  251 ;  10  Ad.  &  E.  45 ;  1  Mees.  &  W. 
423  ;  1  Tyrwh.  349  ;  2  Strange,  1266  ;  2  W. 
Bla.  856 ;  3  Wils.  380.  But  whether  the 
contract  is  of  such  a  nature  is  a  mere  question 
of  construction,  depending  upon  the  intention 
of  the  parties  ;  Hob.  9  ;  Yelv.  9  ;  Cro.  Jac. 
282;  1  Bingh.  225;  unless  the  intention  be 
such  as  the  law  will  not  enforce;  19  Penn. 
233,  per  Lowrie,  J. 

Again,  an  executor,  etc.  cannot  maintain 
an  action  on  a  promise  made  to  deceased 
where  the  damage  consisted  entirely  in  the 
personal  suffering  of  the  deceased  without 
any  injury  to  his  personal  estate,  as  a  breach 
of  promise  of  marriage ;  2  Maule  &  S.  408  ; 
4  Cush.  408.  And  as  to  the  right  of  an  exe¬ 
cutor  or  administrator  to  sue  on  a  contract 
broken  in  the  testator’s  lifetime,  where  no 
damage  to  the  personal  estate  can  be  stated, 
see  2  Cromp.  M.  &  R.  588;  5  Tyrwh.  985, 
and  the  cases  there  cited. 

The  fact  whether  or  not  the  estate  of  the 
deceased  has  suffered  loss  or  damage  would 
seem  to  be  the  criterion  of  the  right  of  the 
personal  representative  to  sue  in  another  class 
of  eases,  that  is,  where  there  is  a  breach  of  an 
implied  promise  founded  on  a  tort.  For 
where  the  action,  though  in  form  ex  contractu , 
is  founded  upon  a  tort  to  the  person ,  it  does 
not  in  general  survive  to  the  executor.  Thus, 
with  respect  to  injuries  affecting  the  life  and 
health  of  the  deceased  ;  all  such  as  arise  out 
ot  the  unskilfulness  of  medical  practitioners  ; 
or  the  imprisonment  of  the  party  occasioned 
by  the  negligence  of  his  attorney,  no  action, 
generally  speaking,  can  be  sustained  by  the 
executor  or  administrator  on  a  breach  of  the 
implied  promise  by  the  person  employed  to 
exhibit  a  proper  portion  of  skill  and  atten¬ 
tion  ;  such  cases  being  in  substance  actions 
for  injuries  to  the  person  ;  2  Maule  &  S.  415, 
41 G  ,  8  Mees.  &  \\  .  854.  And  it  has  been 
held  that  for  the  breach  of  an  implied  promise 
of  an  attorney  to  investigate  the  title  to  a 
freehold  estate,  the  executor  of  the  purchaser 
cannot  sue  without  stating  that  the  testator 
sustained  some  actual  damage  to  his  estate  • 
4  J.  B.  Moore,  532.  But  the  law  on  this 
point  has  been  considerably  modified  by 
statute. 

On  the  other  hand,  where  the  breach  of  the 
implied  promise  has  occasioned  damage  to  the 
personal  estate  of  the  deceased,  though  it  has 
been  said  that  an  action  in  form  ex  contractu 
founded  upon  a  tort  whereby  damage  has 
been  occasioned  to  the  estate  of  the  deceased, 


as  debt  against  the  sheriff  for  an  escape  ,] 
not  survive  at  common  law,  1  Ga.  514  (tli  l 
in  this  case  the  rule  is  altered  in  that  state  1 
statute),  yet  the  better  opinion  is  that  if  tf 
executor  can  show  that  damage  has  accrued 
to  the  personal  estate  of  the  deceased  by  th* 
breach  of  an  express  or  implied  promise  lie 
may  well  sustain  an  action  at  common  law  to 
recover  such  damage,  though  the  action  is  jn 
some  sort  founded  on  a  tort;  Wms.  Exec 
676  ;  citing,  in  extenso,  2  Brod.  &  B.  102-  4 
J.  B.  Moore,  532.  And  see  3  Wooddeson 
Lect.  78,  79 ;  Marsh.  14.  So,  by  waiving 
the  tort  in  a  trespass,  and  going  for  the  value 
of  the  property,  the  action  of  assumpsit  lies 
as  well  for  as  against  executors ;  1  Bay,  58. 

In  the  case  of  an  action  on  a  contract  com¬ 
menced  against  joint  defendants  one  of  whom 
dies  pending  the  suit,  the  rule  varies.  In 
some  of  the  states  the  personal  representatives 
of  the  deceased  defendant  may  be  added  as 
parties  and  the  judgment  taken  against  them 
jointly  with  the  survivors;  27  Miss.  455;  9 
Tex.  519.  In  others  the  English  rule  obtains 
which  requires  judgment  to  be  taken  against 
the  survivors  only  ;  and  this  is  conceived  to 
be  the  better  rule,  because  the  judgment 
against  the  original  defendants  is  de  bonis 
propriis,  while  that  against  the  executors  is 
de  bonis  testatoris  ;  119  Mass.  3C1. 

Touts. — The  ancient  maxim  which  we  are 
discussing  applies  more  peculiarly  to  cases  of 
tort.  It  was  a  principle  of  the  common  law 
that,  if  an  injury  was  done  either  to  the  per¬ 
son  or  property  of  another  for  which  damages 
only  could  be  recovered  in  satisfaction, — 
where  the  declaration  imputes  a  tort  done 
either  to  the  person  or  property  of  another, 
and  the  plea  must  be  not  guilty , — the  action 
died  with  the  person  to  whom  or  by  whom  the 
wrong  was  done.  See  Wms.  Exec.  668,  669 ; 

3  Bla.  Com.  302;  1  Saund.  216,  217,  n.  (l)l 
Cowp.  371-377  ;  3  Wooddeson,  Lect.  73; 
Yiner,  Abr.  Executors ,  12S;  Comyn,  Pig- 
Administrator,  B,  13. 

But  if  the  goods,  etc.,  of  the  testator  taken 
away  continue  in  specie  in  the  hands  ol  the 
wrong-doer,  it  has  long  been  decided  that  re¬ 
plevin  and  detinue  will  lie  for  the  executor  to 
recover  back  the  specific  goods,  etc.;  "  • 
Jones,  173,  174  ;  1  Saund.  217,  note  (1);  1 
Ilempst.  C.  C.  711;  10  Ark.  504;  or,  incase 
they  are  6old,  an  action  for  money  had  am 
received  will  lie  for  the  executor  to  recover 
the  value;  1  Saund.  217,  n.  (1).  And  ac¬ 
tions  ex  delicto,  where  one  has  obtained  the 
property  of  another  and  converted  it,  survive 
to  the  representatives  of  the  injured  party.  as 
replevin,  trespass  de  bonis  asport.  Pu*; 
where  the  wrong-doer  acquired  no  ga,n> 
though  the  other  party  has  suffered  loss,  the 
death  of  either  party  destrovs  the  right  0 
action  ;  3  Mass.  351 ;  6  How.  'll  ;  1  Bay,  581 

4  Mass.  480;  13  id.  272,  454  ;  1  Root,  216- 

Successive  innovations  upon  this  rul®  0 

the  common  law  have  been  made  by  variouS 
statutes  with  regard  to  actions  which  surd 
to  executors  and  administrators. 
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The  stat.  4  Ld.  III.  c.  7,  gave  a  remedy  to 

executors  for  a  trespass  done  to  the  personal 
estate  of  their  testators,  which  was  extended 
to  executors  of  executors  by  the  stat.  25  Ed. 
III.  c.  5.  But  these  statutes  did  not  include 
wrongs  done  to  the  person  or  freehold  of  the 
testator  or  intestate;  Wms.  Exec.  670.  Bv 
an  equitable  construction  of  these  statutes  an 
executor  or  administrator  shall  now  have’ the 
same  actions  for  any  injury  done  to  the  per¬ 
sonal  estate  of  the  testator  in  his  lifetime 
whereby  it  has  become  less  beneficial  to  the 
executor  or  administrator,  as  the  deceased 
himself  might  have  had,  whatever  the  form 
of  action  may  be;  1  Saund.  217,  n.  (1);  l 
Carr.  &  K.  271  ;  Ow.  99;  7  East,  134,  136; 
11  Viner,  Abr.  125;  Latch,  167;  Poph.  190; 
w-  Jones,  173,  174  ;  2  Maule  &  S.  416;  5 
Coke,  27  a;  4  Mod.  403;  12  id.  71;  Ld. 
Raym.  973;  1  Ventr.  31;  1  Rolle,  Abr.  912; 
Cro.  Car.  297  ;  2  Brod.  &  B.  103 ;  1  Stra. 
212;  2  Brev.  27. 

And  the  laws  of  the  different  states,  either 
by  express  enactment  or  by  having  adopted 
the  English  statutes,  give  a  remedy  to  execu¬ 
tors  in  cases  of  injuries  done  to  the  personal 
property  of  their  testator  in  his  lifetime. 
Trover  for  a  conversion  in  the  lifetime  of  the 
testator  may  be  brought  by  his  executor ;  T. 
U.  P.  Charlt.  261  ;  4  Ark.  173;  11  Ala.  N. 
8.  859.  But  an  executor  cannot  sue  for  ex¬ 
penses  incurred  by  his  testator  in  defending 
against  a  groundless  suit ;  1  Day,  285  ;  nor  in 
Alabama  (under  the  Act  of  1826)  for  any 
injury  done  in  the  lifetime  of  deceased ;  15 
Ala.  109 ;  nor  in  Vermont  can  he  bring  tres¬ 
pass  on  the  case ,  except  to  recover  damages 
for  an  injury  to  some  specific  property ;  20 
*  k  244.  And  he  cannot  bring  case  against 
a  sheriff  for  a  false  return  in  testator’s  action ; 
•tiid.  But  he  may  have  case  against  the 
sheriff  for  not  keeping  property  attached,  and 
delivering  it  to  the  officer  holding  the  execu¬ 
tion  in  his  testator’s  suit ;  20  Vt.  244,  n. ;  and 
case  against  the  sheriff  for  the  default  of  his 
deputy  in  not  paying  over  to  testator  money 
collected  in  execution  ;  22  Vt.  108.  In  Maine , 
an  executor  may  revive  an  action  against  the 
sheriff  for  misfeasance  of  his  deputy,  but  not 
an  action  against  the  deputy  for  his  misfeas¬ 
ance;  30  Me.  194.  So,  where  the  action  is 
merely  penal,  it  does  not  survive;  Cam.  & 

V  as  to  recover  penalties  for  taking 
I  •  *ees  by  an  officer  from  the  intestate  in 
hls  lifetime;  7  S.  &  II.  183.  But  in  such 
Case  the  administrator  may  recover  back  the 
excess  paid  above  the  leiral  charge ;  Ibid . 

stat.  3  &  4  \V.  IV.  c.  42,  §  2,  gave  a 
remedy,  to  executors,  etc.,  for  injuries  done 
nj  the  lifetime  of  the  testator  or  intestate  to 
ns  real  property,  which  case  was  not  em- 
raced  in  the  stat.  Ed.  III.  This  statute  has 
introduced  a  material  alteration  in  the  maxim 
?ctl»  personalis  moritur  cum  persona  as  well 
jn  favor  of  executors  and  administrators  of 
je  party  injured  as  against  the  personal  rep- 
o‘sentatives  of  the  wrong-doer,  but  respects 
u[y  ^juries  to  personal  and  real  property; 


Chitt) ,  PI.  Parties  to  Actions  in  form  ex  de¬ 
licto.  Similar  statutory  provisions  have  been 
made  in  most  of  the  states.  Thus,  trespass 
quare  clausum  fregit  survives  in  North  Caro - 
lina' f4  l^ev.  &  B.  68;  3  Dev.  No.  C.  153: 
m  Maryland,  1  Md.  102;  in  Tennessee ,  3 
oneed,  128  ;  and  in  Massachusetts ,  21  Pick. 
250 ;  even  if  action  was  begun  after  the  death 
of  the  injured  party  ;  22  Pick.  495;  in  New 
Jersey,  38  N.  J.  L.  296.  Proceedings  to  re¬ 
cover  damages  for  injuries  to  land  by  over¬ 
flowing  survive  in  Aortk  Carolina,  7  Jred. 
20;  and  Virginia,  11  Gratt.  1.  Aider  in 
South  Carolina,  10  Rich.  92;  and  Mary¬ 
land,  l  Harr.  &  M’H.  224.  Ejectment  in 
the  U.  S.  circuit  court  does  not  abate  by 
death  of  plaintiff;  22  Vt.  659.  But  in  ///£. 
nois  the  statute  law  allows  an  action  to  execu¬ 
tors  only  for  an  injury  to  the  personalty,  or 
personal  wrongs,  leaving  injuries  to  realty  as 
at  common  law  ;  18  Ill.  403. 

Injuries  to  the  person.  In  cases  of  injuries 
to  the  person ,  whether  by  assault,  battery, 
false  imprisonment,  slander,  negligence,  or 
otherwise,  if  either  the  party  who"  received 
or  he  who  committed  the  injury  die,  the 
maxim  applies  rigidly,  and  no  action  at  com¬ 
mon  law  can  be  supported  either  by  or  against 
the  executors  or  other  personal  representa¬ 
tives;  3  Bla.  Com.  302;  2  Maule  8c  S.  408. 
Case  for  the  seduction  of  a  man’s  daughter ; 

9  Ga.  69;  case  for  libel;  5  Cush.  544;  and 
for  malicious  prosecution ;  5  Cush.  543 ;  are 
instances  of  this.  But  in  one  respect  this 
rule  has  been  materially  modified  in  England 
by  the  stat.  9  &  10  Viet.  c.  93,  known  as 
Lord  Campbell’s  Act,  and  in  this  country  by 
enactments  of  similar  purport  in  many  of  the 
states.  These  provide  for  the  case  where  a 
wrongful  act,  neglect,  or  default  lias  caused 
the  death  of  the  injured  person,  and  the  act 
is  of  such  a  naturo  that  the  injured  person, 
had  he  lived,  would  have  had  an  action 
against  the  wrong-doer.  In  such  cases  the 
wTong-doer  is  rendered  liable,  in  general,  not 
to  the  executors  or  administrators  of  the  de¬ 
ceased,  but  to  his  near  relations,  husband, 
wife,  parent,  or  child.  In  the  construction 
given  to  these  acts,  the  courts  have  held  that 
the  measure  of  damages  is  in  general  the 
pecuniary  value  of  the  life  of  the  person  killed 
to  the  person  bringing  suit,  and  that  vindic¬ 
tive  or  exemplary  damages  by  reason  of  gross 
negligence  on  the  part  of  the  wrong-doer  are 
not  allowable ;  Sedg.  Damages. 

Pennsylvania,  New  Jersey,  New  York, 
Massachusetts,  Connecticut,  and  some  other 
states,  have  statutes  founded  on  Lord  Camp¬ 
bell’s  Act.  In  Massachusetts ,  under  the 
statute,  an  action  may  be  brought  against  a 
city  or  town  for  damages  to  the  person  of  de¬ 
ceased  occasioned  by  a  defect  in  a  highway ; 

7  Gray,  544.  But  where  the  death,  caused 
by  a  railway  collision,  was  instantaneous,  no 
action  can  be  maintained  under  the  statute  of 
that  state  ;  for  the  statute  supposes  the  party 
deceased  to  have  been  once  entitled  to  an 
action  for  the  injury,  and  either  to  have  com- 
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mcnced  the  action  and  subsequently  died,  or, 
being  entitled  to  bring  it,  to  have  died  before 
exercising  the  right;  9  Cush.  108.  But  the 


.accruing  ot  the  right  of  action  does  not  de¬ 
pend  upon  intelligence,  consciousness,  or 
mental  capacity  of  any  kind  on  the  part  of 
the  person  injured;  9  Cush.  478.  For  the 
law  in  New  York ,  see  16  Barb.  54;  15  N.  Y. 
432;  in  Missouri ,  18  Mo.  162;  in  Connecti¬ 
cut,  24  Conn.  575 ;  in  Maine,  45  Me.  209  ;  in 
Pennsylvania,  44  Penn.  175. 

Actions  against  the  executors  or  adminis¬ 
trators  of  the  wrong-doer.  The  common  law 
principle  was  that  if  an  injury  was  done  either 
to  the  person  or  property  of  another,  for  which 
damages  only  could  be  recovered  in  satisfac¬ 
tion,  the  action  died  with  the  person  by  whom 
the  wrong  was  committed;  1  Saund.  216  a, 
note  (1);  1  Harr.  &  M’H.  224.  And  where 
the  cause  of  action  is  founded  upon  any  mal¬ 
feasance  or  misfeasance,  is  a  tort,  or  arises 
ex  delicto,  such  as  trespass  for  taking  goods, 
etc.,  trover,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  water¬ 
course,  obstructing  lights,  and  many  other 
cases  of  the  like  kind,  where  the  declaration 
imputes  a  tort  done  cither  to  the  person  or 
the  property  of  another,  and  th a  plea  must  be 
not  guilty,  the  rule  of  the  common  law  is  actio 
personalis  moritur  cum  persona ;  and  if  the 
person  by  whom  the  injury  was  committed 
dies,  no  action  of  that  kind  can  be  brought 
against  his  executor  or  administrator.  But 
now  in  England  the  stat.  3  &  4  AV.  IV.  c.  42, 

§  2,  authorizes  an  action  of  trespass,  or  "tres- 
pass  on  the  case,  for  an  injury  committed  bv 
deceased  in  respect  to  property  real  or  per¬ 
sonal  of  another.  And  similar  provisions  are 
m  force  in  most  of  the  states  of  this  country. 
Thus,  in  Alabama,  by  statute,  trover  may  be 
maintained  against  an  executor  for  a  conver¬ 
sion  by  his  testator ;  1 1  Ala.  n.  s.  859.  So  in 
A ew  Jersey,  1  Ilarr.  (N.  J.)  54;  Georgia,  17 
Ga.  495  ;  and  North  Carolina ,  10  Ired.  169. 

In  Virginia,  by  statute,  detinue  already 
commenced  against  the  wrong-doer  survives 
against  his  executor,  if  the  chattel  actually 
came  into  the  executor’s  possession ;  other¬ 
wise  not ;  6  Leigh,  42,  344.  So  in  Kentucky, 

5  Dana,  34.  lleplevin  in  Missouri  does  not 
abate  on  the  death  of  defendant ;  21  Mo.  115- 
nor  does  an  action  on  a  replevin  bond  in  Dela¬ 
ware,  5  Harr.  (Del.)  381.  It  has,  indeed, 
been  said  that  where  the  wrong-doer  has  se- 
<  ui(‘d  no  benefit  to  himself  at  the  expense  of 
the  sufferer,  the  cause  of  action  does  not  sur, 
vive,  but  that  where,  by  means  of  the  offence 
property  is  acquired  which  benefits  the  testa¬ 
tor,  then  an  action  for  the  value  of  the  proi)- 
ertv  survives  against  the  executor;  6  How. 

1 1  ;  3  Mass.  321 ;  4  id.  480 ;  5  Pick.  285 ; 

20  Johns.  43;  1  Root,  Conn.  216 ;  4  Ilalst. 

1  <3  ;  1  Bay,  58;  and  that  where  the  wrong¬ 
doer  has  acquired  gain  by  his  wrong,  the  in¬ 
jured  party  may  waive  the  tort  and  bring  an 
action  ex  contractu  against  the  representatives 
to  recover  compensation;  5  Pick.  285;  4 
Halst.  173.  ’ 


But  this  rule,  that  the  wrongdoer 
have  acquired  a  gain  by  his  act  in  0rd 
the  cause  of  action  may  survive  afra-  that 
representatives,  is  not  universal c  ^Ti  *lis 
though  formerly  in  New  York  an  action  i  ,’ 
not  lie  for  a  fraud  of  deceased  which  dil°U^ 
benefit  the  assets,  yet  it  was  otherwise  flP 
fraudulent  performance  of  a  contract-  o! 
Johns.  43  ;  and  now  the  statute  of  that*.? 
gives  an  action  against  the  executor  for  evf? 
injury  done  by  the  testator,  whether  by  (Zl 
or  negligence,  to  the  property  of  anotW 
Hill  &  D.  116;  as  for  fraudulent  represent;,’ 
tions  by  the  deceased  in  the  sale  of  Hud  •  Jo 
N.  Y.  464 ;  or  wasting,  destroying,  takirw 
or  carrying  away  personal  property ;  2  Johns! 
227.  In  M assach usetts,  bv  statute,  a  sheriff’s 
executors  are  liable  for  his  official  misconduct • 
7  Mass.  317  ;  13  id.  454,  but  not  the  execul 
tors  of  a  deputy  sheriff’;  Ibid.  So  in  Ken. 
tucky  ;  9  B.  Monr.  135.  And  in  Missouri 
for  false  return  of  execution;  10  Mo.  234 
Under  the  statute  of  Ohio,  case  for  injury  to 
property  survives;  4  McLean,  C.  C.  599; 
under  statute  in  Missouri,  trespass;  15  Mo! 
619 ;  and  a  suit  against  an  owner  for  the  cri¬ 
minal  act  of  his  slave ;  23  Mo.  401 ;  in  North 
Carolina,  deceit  in  sale  of  chattels;  1  Car. 
Law  Rep.  529  ;  and  the  remedy  by  petition 
for  damages  caused  by' overflowing  lands ;  1 
Ired.  24  ;  in  Pennsylvania,  by  statute,  an 
action  against  an  attorney  for  neglect ;  24 
Penn.  St.  114;  and  such  action  has  been 
maintained  in  England;  3  Stark.  154;  1 
Dowl.  &  R.  30. 

But  in  Texas  the  rule  that  the  right  of  ac¬ 
tion  for  torts  unconnected  with  contract  does 
not  survive  the  death  of  the  wrong-doer,  has 
not  been  changed  by  statute;  12  Tex.  11. 
And  in  California  trespass  does  not  lie  against 
the  representatives  of  the  wrong-doer;  3  Cal. 
370  ;  nor  in  Alabama  does  it  survive  against 
the  representatives  of  defendant;  19  Ala. 
181  ;  and  an  action  for  malicious  prosecution 
does  not  survive  defendant’s  death  •  121  Mass. 
550.  Detinue  does  not  survive  in  Tennessee , 
whether  brought  in  the  lifetime  of  the  wrong¬ 
doer  or  not;  3  Yerg.  133  ;  nor  in  Missouri, 
under  the  stat.  of  1835;  17  Mo.  362.  Tres¬ 
pass  for  mesne  profts  does  not  lie  against 
personal  representatives  in  Pennsylvania  ! 

5  Watts,  474;  3  Penn.  93;  nor  in  Neiv 
Hampshire  ;  20  Vt.  326;  nor  in  New  York; 

2  Bradt.  N.  Y.  80;  but  the  representatives 

may  be  sued  on  contract ;  Ibid.  But  this 
action  lies  in  North  Carolina ,  3  Hawks,  390, 
and  Vermont ,  by  statute;  20  Yt.  326.  Tres¬ 
pass  for  crim .  con.,  where  defendant  dies 
pending  the  suit,  does  not  survive  against  his 
personal  representatives  ;  9  Penn.  128. 

A\  here  the  intestate  had  falsely  pretended 
that  he  was  divorced  from  his  wife,  whereby 
another  was  induced  to  marry  him,  the  latter 
cannot  maintain  an  action  against  his  personal 
representatives  ;  31  Penn.  533.  Case  for  nui¬ 
sance  does  not  lie  against  executors  of  wrong¬ 
doer  ;  1  Bibb,  246  ;  73  111.  214  ;  nor  for  fraud 
in  the  exchange  of  horses  ;  5  Ala.  N.  s.  369} 
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nor,  under  the  statute  of  Virignia ,  for  fraudu¬ 
lently  recommending  a  person  as  worthy  of 
credit;  17  How.  212;  nor  for  negligence  of 
a  constable,  whereby  he  failed  to  make  the 
money  on  an  execution;  3  Ala.  m.  s.  3C6  • 
nor  for  misfeasance  of  constable ;  29  Me.  462  • 
nor  against  the  personal  representatives  of  a 
sheriff  for  an  escape,  or  for  taking  insullieient 
bail  bond  ;  Harr.  42  ;  nor  against  the  admin¬ 
istrators  of  the  marshal  for  a  false  return  of 
execution,  or  imperfect  and  insufficient  en¬ 
tries  thereon  ;  6  How.  11  ;  nor  does  debt  for 
an  escape  survive  against  the  sheriff’s  execu¬ 
tors;  1  Caines,  124;  aliter  in  Georgia ,  by 
statute;  1  Ga.  514.  An  action  against  the 
sheriff  to  recover  penalties  for  his  failure  to 
return  process  does  not  survive  against  his 
executors;  13  Ired.  463  ;  nor  does  an  action 
lie  against  the  representatives  of  a  deceased 
postmaster  for  money  feloniously  taken  out 
of  letters  by  his  clerk;  1  Johns.  396.  See 
Abatement. 

ACTIO  IN  PERSONAM.  (Lat.  an  ac¬ 
tion  against  the  person). 

A  personal  action. 

This  is  the  term  in  use  in  the  civil  law  to  denote 
the  actions  which  in  the  common  law  are  called 
personal.  In  modern  usage  it  is  applied  in  Eng¬ 
lish  and  American  law  to  those  suits  in  admiralty 
which  are  directed  against  the  person  of  the  de¬ 
fendant,  as  distinguished  from  those  in  rem  which 
are  directed  against  the  specific  thing  from  which 
(or  rather  the  proceeds  of  the  sale  of  which)  the 
complainant  expects  and  claims  a  right  to  derive 
satisfaction  for  the  injury  done  to  him  ;  2  Parsous, 
Mar.  Law,  663. 

ACTIO  PRiESCRIPTIS  VERBIS.  In 
Civil  Law.  A  form  of  action  which  derived 
its  force  from  continued  usage  or  the  responsa 
prudentium ,  and  was  founded  on  the  unwrit¬ 
ten  law ;  1  Spence,  Eq.  Jur.  212. 

The  distinction  between  this  action  and  an  ac¬ 
tio  in  factum  is  said  to  be,  that  the  latter  was 
lounded  not  on  usage  or  the  unwritten  law,  but 
by  analogy  to  or  on  the  equity  of  some  subsisting 
law ;  1  Spence,  Eq.  Jur.  212. 

ACTIO  REALIS  (Lat.).  A  real  action. 
Ihe  proper  term  in  the  civil  law  was  llei 
1  tndicatio ;  Inst.  4.  6.  3. 

ACTIO  IN  REM.  An  action  against  the 
thing.  See  Actio  in  Personam. 

ACTIO  REDHIBITORIA.  In  Civil 
Law.  An  aetion  to  compel  a  vendor  to  take 
juck  the  thing  sold  and  return  the  price  paid. 

ACTIO  RESCISSORIA.  In  Civil  Law. 

An  aetion  lor  rescinding  a  title  acquired  by 
prescription  in  a  case  where  the  party  bring¬ 
ing  the  aetion  was  entitled  to  exemption  from 
lie  operation  of  the  prescription. 

ACTIO  PRO  SO  CIO.  In  Civil  Law. 

"  ‘I  jjetion  by  which  either  partner  could  com¬ 
pel  his  co-partners  to  perform  the  partnership 
^  on  tract ;  Story,  Partn.,  Bennett  ed.  §  352; 
ot‘iier,  Contr.  de  Soci6t6,  n.  34. 

ACTIO  STRICTI  JURIS  (Lat.  an  ac- 
•10.n  °f  strict  right).  An  action  in  which  the 
Jbt  gu  followed  the  formula  that  was  sent  to 


him  closely,  administered  such  relief  onlv  as 
that  warranted,  and  admitted  such  claim's  as 
were  distinctly  set  forth  by  the  pleadings  of 
the  parties;  1  Spence,  Eq.  Jur.  218. 

ACTIO  UTILIS.  An  action  for  the 
benefit  of  those  who  had  the  beneficial  use  of 
property,  but  not  the  legal  title ;  an  equitable 
aetion;  1  Spence,  Eq.  Jur.  214. 

It  was  subsequently  extended  to  include  many 
other  instances  where  a  party  was  equitably  enti¬ 
tled  to  relief,  although  he  did  not  come  within 
he  6trict  letter  of  the  law  and  the  formulae  ap¬ 
propriate  thereto.  1 

ACTIO  VULGARIS.  In  Civil  Law. 

A  legal  action  ;  a  common  action.  Sometimes 
used  for  actio  directa ;  1  Mackeldey,  Civ.  L. 
189. 

ACTION  (Lat.  agere,  to  do;  to  lead ;  to 
conduct).  A  doing  of  something;  something 
done. 

In  Practice.  The  formal  demand  of  one’s 
right  Irom  another  person  or  party,  made  and 
insisted  on  in  a  court  of  justice.  *  In  a  quite 
common  sense,  action  includes  all  the  formal 
proceedings  in  a  court  of  justice  attendant 
upon  the  demand  of  aright  made  by  one  per- 
son  or  party  of  another  in  such  court,  includ¬ 
ing  an  adjudication  upon  the  right  and  its 
enforcement  or  denial  by  the  court. 

In  the  Institutes  of  Justinian  an  action  is  de¬ 
fined  as  jus  persequendi  in  judicio  quod  sib idebetur 
(the  right  of  pursuing  in  a  judicial  tribunal  what 
is  due  one's  self  ) ;  Inst.  4. 0.  In  the  Digest,  how¬ 
ever,  where  the  signification  of  the  word  is  ex¬ 
pressly  treated  of,  it  is  said,  Actio  generaliter 
sumltur  ;  vel  pro  ipso  jure  quod  quis  habet  perse¬ 
quendi  in  judicio  quod  suum  est  sibi  ve  debetur;  vel 
pro  hac  ipsa  persecutione  seu  juris  exercitio  ( Ac¬ 
tion  in  general  is  taken  either  as  that  right  which 
each  one  has  of  pursuing  in  a  judicial  tribunal 
his  own  or  what  is  due  him ;  or  as  the  pursuit 
itself  or  exercise  of  the  right);  Dig.  50.  10.  16. 
Aetion  was  also  said  continere  formam  agendi  (to 
include  the  form  of  proceeding);  Dig.  i.  2.  10. 

This  definition  of  action  has  been  adopted  by 
Mr.  Taylor  (Civ.  Law,  p.  50).  These  forms 
were  prescribed  by  the  praetors  originally,  and 
were  to  be  very  strictly  followed.  The  actions  to 
which  they  applied  were  said  to  be  stricti  jurisy 
and  the  slightest  variation  from  the  form  pre¬ 
scribed  was  fatal.  They  were  first  reduced  to  a 
system  by  Appius  Claudius,  and  were  surrepti¬ 
tiously  published  by  his  clerk,  Cneius  Flavius. 
The  publication  was  60  pleasing  to  the  people  that 
Flavius  was  made  a  tribune  of  the  people,  a  sena¬ 
tor,  and  a  curule  edile  (a  somewhat  more  mag¬ 
nificent  return  than  is  apt  to  await  the  labors  of  j 
the  editor  of  a  modern  book  of  forms);  Dig.  1. 

2.  5. 

These  forms  were  very  minute,  and  included 
the  form  for  pronouncing  the  decision. 

In  modern  law  the  signification  of  the  right  of 
pursuing,  etc.,  has  been  generally  dropped, 
though  it  is  recognized  by  Bracton,  98  b ;  Coke, 

2d  Inst.  40;  3  Bla.  Com.  110;  while  the  two 
latter  senses  of  the  exercise  of  the  right  and  the 
means  or  method  of  its  exercise  are  still  found. 

The  vital  idea  of  an  action  is,  a  proceeding  on 
the  part  of  one  person  as  actor  against  another, 
for  the  infringement  of  some  right  of  the  first, 
before  a  court  of  justice,  in  the  manner  prescribed 
by  the  court  or  the  law. 

Subordinate  to  this  is  now  connected  in  a  quite 
common  use,  the  idea  of  the  answer  of  the  dc- 
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AD  INTERIM  (Lat.).  In  the  mean  time. 

An  officer  is  sometimes  appointed  ad  interim. , 
when  the  principal  officer  is  absent,  or  lor  some 
cause  incapable  of  acting  for  the  time. 

AD  LARG-UM.  At  large:  as,  title  at 
large ;  assize  at  large ;  see  Dane,  Abr.  c. 
144,  art.  16,  §  7. 

A.D  LITEM  (Lat.  lites).  For  the  suit. 

Every  court  has  the  power  to  appoint  a  guar¬ 
dian  ad  litem ;  2  Kent,  229 ;  2  Bla.  Com.  427. 

AD  LUCRANDUM  VEL  PERDEN- 
DUM.  F  or  gain  or  loss. 

AD  MAJOR  AM  CAUTELAM  (Lat.). 
For  greater  caution. 

AD  NOCUMENTUM  (Lat.).  To  the 
hurt  or  injury. 

In  an  assize  of  nuisance,  it  must  be  alleged 
by  the  plaintiff  that  a  particular  thing  has 
been  done,  ad  nocumentum  liberi  tenementiari 
(to  the  injury  of  his  freehold)  ;  3  Bla.  Com. 
221. 

AD  OSTIUM  ECCLESIiE  (Lat.).  At 
the  church-door. 

One  of  the  five  species  of  dower  formerly 
recognized  at  the  common  law  ;  1  Washb.  R. 
P.  149;  2  Bla.  Com.  132. 

AD  QUiERIMONIAM.  On  complaint 
of.  r 

AD  QUEM  (Lat.).  To  which. 

I  he  correlative  term  to  a  quo,  used  in  the 
computation  of  time,  definition  of  a  risk,  etc. 
denoting  the  end  of  the  period  or  journey. 

The  terminus  a  quo  is  the  point  of  beginning  or 
departure  ;  the  terminus  ad  quern,  the  end  ofthe 
period  or  point  of  arrival. 


ejectment,  or,  under  local  regulations 
mary  proceedings.  n8>  by  sum. 

AD  TUNC  ET  IBIDEM.  In  pie 

The  technical  name  ot  that  part  of  an 
ment  containing  the  statement  of  th.  i 
ject-matter  “then  and  there  beino  f>l, 
Bacon,  Abr.  Indictment,  G,  4  ;  !  f0  C  /’ 

In  an  indictment,  the  allegation  of  tinJ  J3' 
p  ace  must  be  repeated  in  the  averment  ^ 
distmct  material  fact  ;  but  after  £e  da/  2? 
and  place  have  once  been  stated  with  certaS’ 
it  is  afterwards,  in  subsequent  allegations  s2 
cient  to  refer  to  them  by  the  words  et  ad  ^ 
ibidem,  and  the  eflect  of  these  words  is  equiSem 
to  an  actua1  repetition  of  the  time  and  pi  ce 
The  ad  tunc  et  ibidem  must  be  added  to  every 
material  fact  in  an  indictment;  Saund.  ? 
lhus,  an  indictment  which  alleged  tliatj.  S.  at 
a  certain  time  and  place  made  an  assault  upon  J. 
INI.,  et  eum  cunt  gladio  felonlcl percussit  was  held 
bad,  because  it  was  not  said,  ad  tunc  et  Mem 
percussit ;  Dy.  68,  69.  And  where,  in  an  indict¬ 
ment  for  murder,  it  was  stated  that  J.  S.  at  a 
certain  time  and  place,  having*  a  sword  in  his 
right  hand,  percussit  J.  N.,  without  saying  ad 
tunc  et  ibidem  percussit ,  it  was  held  insufficient; 
ior  the  time  and  place  laid  related  to  the  having 
the  6word,  and  consequently  it  wa6  not  said  when 
or  where  the  stroke  was  given  ;  Cro.  Eliz.  738; 
2  Hale,  Pl.  Cr.  178.  And  where  the  indictment 
charged  that  A.  B.  at  N.,  in  the  county  aforesaid, 
made  an  assault  upon  C.  D.  of  F.  in  the  county 
aforesaid,  and  him  ad  tunc  et  ibidem  quodam  gla¬ 
dio  percussit y  this  indictment  wa6  held  to  be  bad, 
because  two  places  being  named  before,  if  it  re¬ 
ferred  to  both,  it  was  impossible  ;  if  only  to  one, 
it  must  be  to  the  last,  and  then  it  wa6  insensible; 
2  Hale,  PI.  Cr.  §  180. 

AD  VALOREM  (Lat.).  According  to 
the  valuation. 


.  .AD  QUOD  DAMNUM  (Lat.).  What 
injury. 

A  writ  issuing  out  of  and  returnable  into 
chancery,  directed  to  the  sheriff;  commanding 
him  to  inquire  by  a  jury  what  damage  it  wifi 
be  to  the  king  or  any  other,  to  grant  a  liberty 
lair,  market,  highway,  or  the  like.  J 

The  name  is  derived  from  the  characteristic 
words  denoting  the  nature  ofthe  writ,  to  inquire 
how  great  an  injury  it  will  be  to  the  king  to  St 

SSrSff.^SSi  Eft;- 

pc™^“MPONERE'  To  cite  a 
ADSECTAM.  At  the  suit  of 

» s  Jasff^s'rst  „?*»«* 

first,  as  in  some  cases  where  the1  JwdeSGndant 
filing  his  papers;  thus,  Roe 7ds  Doe 
is  plaintiff  and  Roe  defendant.  It  is  foux^d  fn^ 
indexes  to  cases  decided  in  some  of  2  “,?,e 

much‘S.°uStS  °f  bUt  has  bcc»™  Pretty 

AD  TERMINTJM  QUI  PRiETERIT 

A  writ  of  entry  which  formerly  lay  ft?;, 
lessor  or  his  heirs,  when  a  leie  had  he 
made  ot  lands  and  tenements,  for  term  nflY 
or  years,  and,  after  the  term  had  expffed  f 
lands  were  withheld  from  the  lessor  Hi’  Je 
enant,  or  other  person  possessing  tl  "  b  ie 
*itzherbert,  Nat.  Brev.P201.  g  ^  same  i 

■n*  applM  for  hoM(n£  ^  ^ 


lorem  duties  are  always  estimated  at  a  cerh 
per  cent,  on  the  valuation  of  the  property ;  3 
b.  Stat.  at  Large,  732  ;  24  Miss.  501. 

AD  VITAM  AUT  CULPAM  (For  1 
or  until  misbehavior). 

Words  descriptive  of  a  tenure  of  office  “J 
life  or  good  behavior/ 9  equivalent  to  quaind 
oene  se  gesserit . 

ADDICERE  (Lat.).  In  Civil  Law. 

condemn ;  Calvinus,  Lex. 

Addictio  denotes  a  transfer  of  the  goods  ol 
eceased  debtor  to  one  who  assumes  his  liabi 

®  ’  ^alvhius,  Lex.  Also  used  of  an  assignee 
oi  the  person  of  the  debtor  to  the  successful  pai 
m  a  suit. 

ADDITION  (Lat.  additio,  an  adding  to 

>V  hatever  is  added  to  a  man’s  name  1 
waj  of  title  or  description,  as  additions 
nu  *  cry ,  place,  or  degree  ;  Cowrel ;  Term 
}e  la  \ey  ;  10  Wentworth,  Plead.  371 ;  Sal 
’  iJA'.  -vm-  988  ;  1  M  ils.  244. 
and  the^lilTe  €State  are  cscIu're»  gentlema 

andhm!vhle8  can’  however,  be  claimed  by  nor 

Battersbv  b/o  aTSSxUrr.ed  by  any  one-  In  N?sll*i 
Plaintiff  LtV  Raym-  9«6;  6  Mod.  80), 
lv  |lZia"'d!ith  the  addition  of  gentlema 
plaintiff  Wn‘,Ut  Pleaded  in  abatement  that  1 
murre  and  it  »  «eatl,e™»n.  The  plaintiff  0 
ltamounte?nlTa8,heldi11;  for.  said  the  com 
gentleman  anil  SPnfession  that  the  plaintiff if  ! 
man,  and  then  not  the  person  named  in  tl 
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count.  He  should  have  replied  that  he  i6  a  gen- 
tleman. 

Additions  of  mystery  are  such  as  scrivener, 
painter,  printer,  manufacturer,  etc. 

Additions  of  places  are  descriptions  by  the 
place  of  residence,  as  A.  B.  of  Philadelphia, 
and  the  like.  See  Bacon,  Abr.  Addition; 
Doctr.  Plat*.  71  ;  2  Viner,  Abr.  77;  1  Lilly, 
Reg.  39;  1  Mete.  Mass.  151. 

The  statute  of  additions  extends  only  to  the 
party  indicted.  An  indictment,  therefore, 
need  not  describe,  by  any  addition,  the  per¬ 
son  upon  whom  the  offence  therein  set  forth 
is  alleged  to  have  been  committed  ;  2  Leach, 
Or.  Cas.  4th  ed.  861  ;  10  Cush.  402.  And  if 
an  addition  is  stated,  it  need  not  be  proved  ; 
2  Leach,  Cr.  Cas.  4th  ed.  547 ;  2  Carr.  &  P. 
230.  But  where  a  defendant  was  indicted  for 
marrying  E.  C.,  “widow,”  his  first  wife  being 
alive,  it  was  held  that  the  addition  was  mate¬ 
rial;  1  Mood.  Cr.  Cas.  303  ;  4  Carr.  &  P.  579. 
At  common  law  there  was  no  need  of  addition 
in  any  case;  2  Ld.  Raym.  988;  it  was  re¬ 
quired  only  by  stat.  1  Hen.  V.  c.  5,  in  cases 
where  process  of  outlawry  lies.  In  all  other 
cases  it  is  only  a  description  of  the  person, 
and  common  reputation  is  sufficient;  2  Ld. 
Raym.  849.  No  addition  is  necessary  in  a 
Iiomine  lleplegiando  ;  2  Ld.  Raym.  987 
Salk.  5;  1  Wils.  244,  245;  6  Coke,  67. 

In  French  Law.  A  supplementary  pro¬ 
cess  to  obtain  additional  information;  Guyot, 
Rfyert.  J 

ADDITIONALES.  Additional  terms  or 
propositions  to  be  added  to  a  former  agree¬ 
ment 

ADDRESS.  In  Equity  Pleading.  That 
part  of  a  bill  which  contains  the  appropriate 
and  technical  description  of  the  court  where 
the  plaintiff  seeks  his  remedy  ;  Cooper,  Eq. 

lead.  8  ;  Barton,  Suit  in  Eq.  26  ;  Story,  Eq. 
Head.  §  26;  Van  Heythuysen,  Eq.  Draft.  2. 

In  Legislation.  A  formal  request  ad- 
ressed  to  the  executive  by  one  or  both 
Ranches  of  the  legislative  body,  requesting 
him  to  perform  some  act. 

iuu!  !8  ^rov'ch'd  as  a  means  for  the  removal  of 
i  ^cs  wh°  are  deemed  unworthy  longer  to  oc- 
rein  i  r  k'tuations,  although  the  causes  of 
np'if.i,  are  I10^  such  as  would  warrant,  an  im- 
stiin*  men^  ls  not  provided  for  in  the  Con- 
gtafv, 1011  °f  the  United  States;  and  even  in  those 
8<*ldnr»>ere  ^ie  r*£ht  exists  it  is  exercised  but 
hi,  and  generally  with  great  unwillingness. 

ADELANTADO.  In  Spanish  Law. 

front"  ,  ltary  !lr*d  political  governor  of  a 
lent  (t  r  I)rov‘rK'o.  His  powers  were  equiva- 
prov"  °.  t  lOSe  fhe  president  of  a  Roman 
terr;*ince‘  commanded  the  army  of  the 
per*  0ry.which  lie  governed,  and,  assisted  by 
°f  /earned  in  the  law,  took  cognizance 
his  o'6  °,IV  ^  an<^  criminal  suits  that  arose  in 
^holi'h Vj1Ce*  office  has  long  since  been 


e  j^hdPTlON  (Lat.  ademptio ,  from  adi- 
h°l<lin,°  f  e  away)’  The  extinction  or  with- 
aet  o,‘;, 01  a  h'gaey  in  consequence  of  some 
le  testator  which,  though  not  directly 


a  revocation  of  the  bequest,  is  considered  in 
law  as  equivalent  thereto,  or  indicative  of  an 
intention  to  revoke. 

The  question  of  ademption  of  a  general 
legacy  depends  entirely  upon  the  intention  of 
the  testator,  as  inferred  from  his  acts  under 
the  mles  established  in  law.  V here  the  re¬ 
lations  of  the  parties  are  such  that  the  legacy 
is,  in  law,  considered  as  a  portion,  an  advance¬ 
ment  during  the  life  of  the  testator  will  be 
presumed  an  ademption,  at  least,  to  the  ex¬ 
tent  of  the  amount  advanced ;  5  Mylne  &  C. 
29  ;  3  Hare,  509  ;  10  Ala.  n.  s.  72  ;  12  Lemh, 

1  ;  and  see  3  Clark  &  F.  154;  18  Ves.  151, 
153  ;  but  not  where  the  advancement  and 
portion  are  not  ejusdem  generis ;  1  Brown, 
Ch.  555;  1  Roper,  Leg.  375;  or  where  the 
advancement  is  contingent  and  the  portion 
certain  ;  2  Atk.  493  ;  3  Mylne  &  C.  374  ;  or 
where  the  advancement  is  expressed  to  be  in 
lieu  of,  or  compensation  for,  an  interest;  1 
Ves.  257  ;  or  where  the  bequest  is  of  uncer¬ 
tain  amount ;  lo  Ves.  513 ;  4  Brown,  Ch.  494  ; 
but  see  2  Hou.  L.  Cas.  131  ;  or  where  the 
legacy  is  absolute  and  the  advancement  for 
life  merely;  2  Ves.  sen.  38;  7  Ves.  516;  or 
where  the  devise  is  of  real  estate;  3  Youn^e 
&C.  397. 

But  where  the  testator  was  not  a  parent  of 
the  legatee,  nor  standing  in  loco  parentis,  the 
legacy  is  not  to  be  held  a  portion,  and  the  rule 
as  to  ademption  does  not  apply  ;  2  Hare,  424 ; 

2  Story,  Eq.  Jur.  §  111  7  ;  except  where  there 
is  a  bequest  for  a  particular  purpose  and  money 
is  advanced  by  the  testator  for  the  same  pur¬ 
pose  ;  2  Brown,  Ch.  166  ;  7  Ves.  516  ;  1  Ball 
&  B.  303;  see  3  Atk.  181;  6  Sim.  528;  3 
Mylne  &  C.  359  ;  2  P.  Will.  140 ;  1  Pars.  Eq. 
Cas.  139;  15  Pick.  133;  1  Roper,  Leg.  c.  6. 

The  ademption  of  a  specific  legacy  is 
effected  by  the  extinction  of  the  thing  or 
fund,  without  regard  to  the  testator’s  inten¬ 
tion;  3  Brown,  Ch.  432;  2  Cox,  Ch.  182;  3 
Watts,  338;  1  Roper,  Leg.  329;  and  see  6 
Pick.  48;  14  id.  318;  16  id.  133;  2  Halst. 
414;  but  not  where  the  extinction  of  the  spe¬ 
cific  thing  is  by  act  of  law  and  a  new  thing 
takes  its  place;  Forrest,  226;  Ambl.  59;  or 
where  a  breach  of  trust  has  been  committed 
or  any  trick  or  device  practised  with  a  view 
to  defeat  the  specific  legacy ;  2  Vern.,  Rathby 
ed.  748  n. ;  8  Sim.  171;  or  where  the  fund 
remains  the  same  in  substance,  with  some  un¬ 
important  alterations;  1  Cox,  Ch.  427  ;  3 
Brown,  Ch.  416;  3  Mylne  &  K.  296;  or 
where  the  testator  lends  the  fund  on  condition 
of  its  being  replaced;  2  Brown,  Ch.  113. 

Republication  of  a  will  may  prevent  the 
effect  of  what  would  otherwise  cause  an 
ademption;  1  Roper,  Log.  851. 

ADHERING  (Lat.  adheerere,  to  cling  to). 
Cleaving  to,  or  joining;  as,  adhering  to  the 
enemies  of  the  United  States. 

The  constitution  of  the  United  States,  art.  3,  s. 

3,  defines  treason  against,  the  United  States  to 
consist  only  in  levying  war  against  them,  or  iu  ad¬ 
hering  to  their  enemies,  giving  them  aid  and  eoiu- 
fort. 
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A  citizen  a  cruising  in  an  enemy’s  ship, 
will,  a  design  to  capture  or  destroy  American 
ships,  would  be  an  adhering  to  the  enemies  of 
Ul‘‘t^^tates;  4  State  Trials,  328  ;  Salk. 
bo45  2  Gilbert,  Ev.,  Lofft  ed.  798. 

It  war  be  actually  levied,  that  is,  a  body 
°  .  n^f.n  .  actually  assembled  for  the  purpose 
ot  etlectujg  by  force  a  treasonable  enterprise, 
all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors ; 

4  Crunch,  126. 

ADITUS  (Lat.  adire).  An  approach;  a 
way  ;  a  public  way ;  Coke,  Litt.  56  a. 

ADJACENT.  Next  to,  or  near. 

Two  of  three  lots  of  land  might  be  described  as 
adjacent  to  the  first,  while  only  the  second  could 
be  said  to  be  adjoining ;  1  Cooke,  Tenn.  128. 

ADJOURN  (F r.  adjourner).  To  put  off; 
to  dismiss  till  an  •appointed  day,  or  without 
any  such  appointment.  See  Adjournment. 

ADJOURNED  TERM.  A  continuation 
ot  a  previous  or  regular  term  ;  4  Ohio  St.  473  : 

*Va‘  s*  The  Massachusetts  Gene¬ 
ral  Statutes,  c.  112,  §  26,  provide  for  hold¬ 
ing  an  adjourned  law  term  from  time  to  time 

ADJOURNMENT.  The  dismissal  by 
some  court,  legislative  assembly,  or  properly 
authorized  officer,  of  the  business  before 
them,  either  finally  (which,  as  popularly 
used  is  called  an  adjournment  sine  die,  with¬ 
out  day)  or  to  meet  again  at  another  time 
appointed  (which  is  called  a  temporary  ad¬ 
journment).  1  •  u 

The  constitution  of  the  United  States,  art 

s*  5’  f»  directs  that  “neither  house,  during 
the  session  of  congress,  shall,  without  tlieeon- 
sent  ot  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in 
winch  the  two  houses  shall  be  sittin«T.’»  «ee 
Corny  ns.  Dig.;  Viner,  Abr. ;  Dict*de  Jur 

In  Civil  Law.  A  calling  into  court-  a 
summoning  at  an  appointed  time;  Du  CanJ 

ADJOURNMENT  DAY  In 
Ftactice.  A  day  appointed  by  thj  jf 

s,mngs  ,'o,'  **  «•*  «■&. « 

ADJOURNMENT  DAY  IN  ERROR 

In  English  Practice.  A  dav  appoint,  d  R‘ 
days  betore  the  end  of  the 

ten,  h.ff  undone  on  the  affirmance  dav  art 
finished;  2  Tidd,  Pract.  1224.  *  are 

ADJOURNMENT  IN  EYRE  Tl. 

ponitment  of  a  day  when  the  justices  in 

eow,,li  ***«».  <*£?■ 

Can.  241  ;  10  id.  825.  Low- 

.  ADJUDICATION.  In  Practir* 


ADMEASU  REAIENT 


It  may  be  raised  not  only  on  «  a  ~ 
but  also  where  the  debt  b  for  a  £?  of  ^un 
fhe  execution  of  a  summons  aVd\  ?U‘d  4’ 
opposite  party  prevents  any  transfer^  ^  fi 
tate.  Every  creditor  who  obtains  »  a  01  tJ*  £ 
a  year  and  a  day  is  entitled  to  eharT®?^ 
hrst  creditor,  and,  after  ten  vearJ?!  with  the 
derhis  adjudication,  the  title  of  th^6SeSSion  «u- 
complete ;  Paterson,  Comp,  l  y.)?  u  e  is 

In  Civil  Law.  The  attachment  nr  .  • 
permanently  of  a  thing  belonging  to  on*  °D 
son  to  that  belonging  to  another.*  This  u?*' 
may  be  caused  by  inclusion,  as  if  one  S 
diamond  be  set  in  another’s  rimr-  bv  sal? 
mg,  as  if 'one’s  guard  be  soldereS  mrnotfe 
s\\ord  ;  by  sewing,  as  by  employing  the  silt 
ot  one  to  make  the  coat  of  another  ;  bv  con . 
struction ,  as  by  building  on  another’s  "land  • 
bv  writing,  as  when  one  writes  on  another’s 
parchment ;  or  by  painting,  as  when  one 
paints  a  picture  on  another’s  canvas. 

In  these  cases,  as  a  general  rule,  the  aeees- 
sorv  follows  the  principal :  hence  those  things 
which  are  attached  to  the  things  of  another 
become  the  property  of  the  latter.  The  only 
exception  whieh  the  civilians  made  was  in  the 
caseoi  a  picture,  whieh,  although  an  accession, 
drew  to  itself  the  canvas,  on  account  of  the 
importance  which  was  attached  to  it ;  Inst.  2. 

.  *  \  p1?’  41.  1.  9.  2.  The  common  law 

iinplK^tlv  adopts  the  civil  law  doctrines.  See 
1  -ola.  Coni.  404  ;  1  Bouvier,  Inst,  n,  499. 

ADJUNCTS.  Additional  judges  seme- 
times  appointed  in  the  High  Court  of  Dele- 
gates.  ix*e  Shelford,  Lun.  310. 

f1  -^DJDSTMENT.  In  Insurance.  The 

determining  of  the  amount  of  a  loss  ;  2  Phil- 
^,Ins’.§§  1814,  1815. 

•  .  Iere  18  ,\°  specific  form  essentially  requi- 
•.  1  °  aa  udjustment.  To  render  it  binding, 

>t  must  be  intended,  and  understood  bv  the 
P.  *es  ,°  a  P°licy,  to  be  absolute  and  "final, 
m-  ly,1'  e  niade  hy  indorsement  on  the  policy, 

nt‘  .,n  n\ent  °1  the  loss,  or  the  acceptance 

4  Bi  rrabia?l0nm°n,t ;  2  Phillips,  Ins.  6  1815; 

4  W  1966 .  ,  Campb.  134.1  274;  4  Taunt. 

&  Mete,  Mass.  270;  » 


to  an'  c!,r"  f  If  th^  is  fraud  "by  eitheV parti 
2  Pb5.rJUSVn-t’  dot*s  not  bind  the  other 
CamDbPaiQ,1S‘T^  1316 ?  2  Johns.  Cas.  233 ;  i 
teriaf  i-‘  V.one  Party  is  led  into  a  ma- 

adjustment faCt  b/. fauIt  ot  the  ot,'er,  t,;( 
Ins.  o  pn0t  b,nd  him;  2  Phillips. 

id.  334-  4-y  0«’  469  ?  2  Johns.  157;  * 
233.  ’  ,^-8'>l;  Bid.  405;  2  Johns.  Cas. 

°1*  Sminrirf  a  ,oss  is  governed  by  that 
b.V  the  insurancr^S^’  t°  faP  asit  is  *°verpd 

E8T?  Abandonment6  JfEB‘ 

ADMr  a  - - _  ’  1V,a-v’  Insurance. 


.In  Scotch  Law  A  nmnn  r  Amwtw  U"''IKXT’  5Iay,  Insurance. 

S"<J  'be  estate  of  a  debtor  to^ hirjSS1-’1”''  10  Fracu0eSCI?EMBNT  op  DOWES 
l)5"e\  '»'•  lib.  2,  tit.  12.  L  m  o“r;  oil  r,  ,  i  •  A  ,«»Wl.T  whieh  lav  lor  lb 

bhaw  ed.  944.  ’  »  **-»  i  Bell.  |  S'l*  1,18  '"“jorily,  to  m-tifv  a. 

'  ‘  ol  do"''''  made  diring  his  miner 
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ity,  by  which  the  doweress  had  received  more 
than  she  was  legally  entitled  to ;  2  Bla.  Com. 
136;  Gilbert,  Uses,  379. 

The  remedy  is  still  subsisting,  though  of 
rare  occurrence.  See  1  Washb.  R.  R.C225 
226;  1  Pick.  314;  2  Ind.  336. 

In  some  of  the  states,  the  special  proceed¬ 
ing  which  is  given  by  statute  to  enable  the 
widow  to  compel  an  assignment  of  dower,  is 
termed  an  admeasurement  of  dower. 

See,  generally,  Dower  ;  Fitzherbert,  Nat. 
Brev.  148;  Bacon,  Abr.  Dower,  K;  Coke 
Litt.  39  a;  1  Washb.  R.  P.  225,  226. 

ADMEASUREMENT  OF  PASTURE. 

In  Practice.  A  remedy  which  lay  in  cer¬ 
tain  cases  for  surcharge  of  common  of  pas¬ 
ture. 

It  lay  where  a  common  of  pasture  appurte¬ 
nant  or  in  gross  was  certain  as  to  number;  or 
where  one  had  common  appendant  or  appur¬ 
tenant,  the  quantity  of  which  had  never  been 
ascertained.  The  sheriff  proceeded,  with  the 
assistance  of  a  jury  of  twelve  men,  to  admea¬ 
sure  and  apportion  the  common  as  well  of 
those  who  had  surcharged  as  those  who  had 
not,  and,  when  the  writ  was  fully  executed , 
returned  it  to  the  superior  court.  Termes  de 
la  Ley. 

The  remedy  is  now  abolished  in  England  ; 

3  Sharsw.  Bla.  Com.  239,  n.;  and  in  the 
United  States;  3  Kent,  419. 

ADMINICLE.  In  Scotch  Law.  Any 

writing  or  deed  introduced  for  the  purpose  of 
proof  of  the  tenor  of  a  lost  deed  to  which  it 
refers;  Erskine,  Inst.  lib.  4,  tit.  1,  §  55 ; 
btair,  Inst.  lib.  4,  tit.  32,  §§  6,  7. 

In  English  Law.  Aid  ;  support ;  stat.  1 
Edw.  I  V.  c.  1. 

In  Civil  Law.  Imperfect  proof ;  Merlin, 
Jltpert. 

ADMINICULAR  EVIDENCE.  In 

Ecclesiastical  Law.  Evidence  brought  in 
te  explain  and  complete  other  evidence ;  2 
Lee,  Eccl.  595. 


Lee,  Eccl.  595. 

ADMINISTERING  POISON.  An 

°,  .,,Ilce  °1  an  aggravated  character,  punish- 
a  le  under  the  various  statutes  defining  the 
offence.  fo 

9  8^aL  9  G.  IV.  c.  31,  8.  11,  enacts  “  that  if 
,  .  Person  unlawfully  and  maliciously  6hall  ad- 
or  n*h  n*  °r  atteraPt  administer,  to  any  person, 
Dnk  cause  to  be  taken  by  any  person,  any 
sncv>0U«?r  otber  destructive  thing,”  etc.,  every 
thin  nder,  etc.  In  a  case  which  arose  under 
act  !fc  wa8  decided  that,  to  constitute  the 

lut  ,  .  administering  the  poison,  it  was  not  abso- 
to  th  >  necc'66ary  there  should  have  been  a  delivery 
ani  ^  Party  poisoned,  but  that  if  she  took  it  from 
ant  C  i  ere  ^  *iad  been  put  for  her  by  the  defend- 
Wa«  a,1(1  Part  °f  it  went  into  her  stomach,  it 
administering;  4 Carr.  & P.  369 ;  IMood. 

that st1atute  7  Will.  IV.  &  1  Viet.  c.  85  enacts 
carria»W  c  0ever’ witl1  intent  to  procure  the  mis- 
ietertoh  °*  an^  woman,  shall  unlawfully  admin- 
or  othr>ner’  °r  cause  to  be  taken  by  her,  any  poison, 
Upon  I  m!xio.U6  thing,”  shall  be  guilty  of  felony. 
Proved  tl  ,tKbctment  under  this  section,  it  was 
get  lllat  the  woman  requested  the  prisoner  to 
something  to  procure  miscarriage,  and 


that  a  drug  was  both  given  by  the  prisoner  and 
a  ven  by  the  woman  with  that  intent  but  that 
he  taking  was  not  in  the  presence  of  the  pris 
onev.  It  was  held,  nevertheless,  that  the  prisoner 
had  caused  the  drug  to  be  taken  within  the  mean¬ 
ing  of  the  statute ;  1  Dears.  <te  B.  127  164  It  iK 
not  sufficient  that  the  defendant  mefely'ima* 
rned  that  the  thing  administered  would  have  the 
effect  intended,  but  it  must  also  appear  Zt  ffie 
diug  administered  was  either  a  ‘‘poison”  or  a 
“noxious  thing.”  F  a 

ADMINISTRATION  (Lat.  adminis- 
trare ,  to  assist  in). 

Of  Estates.  The  management  of  the 
estate  of  an  intestate,  or  of  a  testator  who 
has  no  executor;  2  Bla.  Com.  494;  1  Wil¬ 
liams,  Ex.  401.  The  term  is  applied  broadly 
to  denote  the  management  of  an  estate  by  an 
executor,  and  also  the  management  of  estates 
of  minors,  lunatics,  etc.  in  those  cases  where 
trustees  have  been  appointed  by  authority  of 
law  to  take  charge  of  such  estates  in  place  of 
the  legal  owners. 

At  common  law,  the  real  estate  of  an  intestate 
goes  to  his  heirs ;  the  personal,  to  his  adminis¬ 
trator.  The  fundamental  rule  is  that  all  just 
debts  shall  be  paid  before  any  further  disposition 
of  the  property  ;  Coke,  2d  Inst.  398.  Originally, 
the  king  had  the  sole  power  of  disposing  of  an 
intestate’s  goods  and  chattels.  This  power  he 
early  transferred  to  the  bishops  or  ordinaries ; 
and  in  England  it  is  still  exercised  by  their  legal 
successors,  the  ecclesiastical  courts,  who  appoint 
administrators  and  superintend  the  administra¬ 
tion  of  estates  ;  4  Burns,  Eccl.  Law,  291 ;  2  Fon- 
blanque,  Eq.  313  ;  1  Williams,  Ex.  402. 

Ad  colligendum.  That  which  is  granted 
for  collecting  and  preserving  goods  about  to 
perish  ( bonaperitura ).  The  only  power  over 
these  goods  is  under  the  form  prescribed  by 
statute. 

Ancillary.  That  which  is  subordinate  to 
the  principal  administration,  for  collecting 
the  assets  of  foreigners.  It  is  taken  out  in 
the  country  where  the  assets  are  locally  situ¬ 
ate  ;  Kent,  43  etseq.;  1  Williams,  Ex.  [362], 

6th  Am.  ed.,  note  (u) — cases  cited ;  88  Penn. 
131;  11  Mass.  256,  263;  44  Ill.  202;  32 
Barb.  190;  57  Howard  Pr.  208. 

Cceterorum.  See  C/eterouum. 

Cum  testamento  annexe.  That  which  is 
granted  where  no  executor  is  named  in  the 
will,  or  where  the  one  named  dies,  or  is  in¬ 
competent  or  unwilling  to  act.  Such  an  ad¬ 
ministrator  must  follow  the  statute  rules  of 
distribution,  except  when  otherwise  directed 
by  the  will;  Willard,  Ex.;  2  Bradf!  22;  4 
Mass.  634;  6  Howard,  59,  60.  The  residu¬ 
ary  legatee  is  appointed  such  administrator 
rather  than  the  next  of  kin;  2  Phil.  54,  310; 

1  Ventr.  217;  4  Leigh,  152;  2  Add.  352;  1 
Williams,  Ex.,  6  Am.  ed.  (462),  notes  (/<)(*')• 

De  bonis  non.  That  which  is  granted  when 
the  first  administrator  dies  before  haying  fully 
administered.  The  person  so  appointed  has 


nur,  vv  4  ,  t 

342;  4  Sneetl,  411;  31  Miss.  519;  29  \  t. 
170;  11  Md.  412;  6  Mete.  197,  198. 
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De  bonis  non  cum  testamento  annexo.  That 
?v  ,lc  1  1S  granted  when  an  executor  dies  leav¬ 
ing  a  part  of  the  estate  unadministered ; 
Comyns,  Dig.  Adm.  B,  1 ;  3  Cush.  28 :  4 
Matts,  34,  38,  39. 

Durante  absentia.  That  which  subsists 
during  the  absence  of  the  executor  and  until 
he  has  proved  the  will.  In  England,  by 
statute,  such  an  administration  is  raised  during 
the  absence  ot  the  executor,  and  is  not  deter¬ 
mined  by  the  executor’s  dying  abroad ;  4 
Ilug£.  Ecel.  3C0 ;  3  Bos.  &  P.  26 ;  see  5 
Ilawle,  264. 

Durante  minori  estate.  That  which  is 
granted  when  the  executor  is  a  minor.  It 
continues  until  the  minor  attains  his  lawful 
age  to  act,  which  at  common  law  is  seventeen 
years;  Godolph.  102;  5  Coke,  29.  When 
an  infant  is  sole  executor,  the  statute  38  Geo. 
III.  e.  87,  s.  6  provides  that  probate  shall  not 
be  granted  to  him  until  his  full  age  of  twenty- 
one 'years,  and  that  adm.  cum  test,  annexo 
shall  be  granted  in  the  mean  time  to  his 
guardian  or  other  suitable  person.  A  similar 
statute  provision  exists  in  most  of  the  United 
States.  This  administrator  may  collect  as¬ 
sets,  pay  debts,  sell  bona  peritura ,  and  per¬ 
ioral  such  other  acts  as  require  immediate  at¬ 
tention.  He  may  sue  and  be  sued ;  Bacon, 
Abr.  Executor,  B,  1 ;  Cro.  Eliz.  718  ;  2  Bla 
Com.  503;  5  Coke,  29;  35  N.  H.  484,  493^ 

Foreign  administration.  That  which  is  ex¬ 
ercised  by  virtue  of  authority  properly  con¬ 
ferred  by  a  foreign  power. 

The  general  rule  in  England  and  the  United 
btates  is  that  letters  granted  abroad  give  no  au¬ 
thority  to  sue  or  be  sued  in  another  jurisdiction 

though  they  may  be  ground  for  new  probate 
authority;  5  \es.  44;  9  Cranch,  151;  12 
M  heat.  169  ;  2  Root,  462 ;  20 Mart.  La.  23<>  • 

1  Dali.  456;  1  Binn.  63;  27  Ala.  273 -  q 
Lex.  13;  21  Mo.  434;  29  Miss.  127*  4  Rand 

158;  lO  Yerg.  283 ;  5  M,.  261;  35  N  h 

484;  4  McLean,  C.  C.  577;  15  Pet  ,.  ,, 
How.  458*  Hence,  when  persons  «  dim" 
tiled  and  die  in  one  country  as  A,  and  have 
personal  property  in  another  as  B,  the  autW 
nty  mns.  be  had  in  B,  but  cxcrci  ed  aceotd 
ing  to  the  laws  of  A ;  Story  Court  T 
23,  447;  15N.II.  13,’;  I5  I10  ,  s 
467,  4  Brndf .  151  249;  a,„j  °e  DoM,ca 

I  here  is  no  legal  nrivitv  ,.L- 

trators  in  different  states.  >  The  prLfnT^ 
mimstrator  is  to  act  in  the  i.u,  Pn,n^P^  »d- 
cile,  and  the  ancillary  is  to  collect^  ®  domi_ 
pay  debts  in  the  foreign  iurisdiVrtn  “‘“i®  a,ld 
over  the  surplus  to  ‘liis^mn  •  ,0n  and  pay 
Mas,  114_;3PHagg.hLr“C‘Pali 


eign  state,  but  a  suit  cannot  be  hm.  i 

^,4-  bought 


y  A*a. 
r‘  173. 


7 - —  vaunuL  ue  brm 

out  taking  out  letters  in  that  statS 
429  ;  18  Miss.  607  ;  2  Sandf.  Ch  v’ 

See  Conflict  or  Laws.  ’ 

.  Pendente  lite.  That  which  isgramed 
mg  the  controversy  respecting  an  «ll  ?°ni1- 
or  the  right  of  appointment?  An  2r  4  lvil> 
the  court  is  appointed  to  take  care  ?,of 
estate  only  till  the  suit  terminates  •  9  p  V* 
589  ;  2  Atk.  286  ;  2  Lee,  258  ;  1  Ha£  S  '1’- 
313  ;  26  N.  H.  533  ;  9  Tex.  13  •  i6T  tceL 
18  N.  J.  L.  15.  He  may  mainiin 
cannot  distribute  the  assets ;  1  Ves 

2  Ves.  &  B.  97 ;  1  Ball  &  b!  192 ;  ,  E' S! 

31  Penn.  St.  465  ;  51  Mo.  193.  *  282i 

Public.  That  which  the  pubiic  administr, 
tor  performs.  This  happens  in  many  of  a' 
states  by  statute  in  those  cases  where  person! 
die  intestate,  without  leaving  any  who  !! 
entitled  to  apply  for  letters  of  administration 

3  Bradf.  151  ;  4  id  252.  ’ 

Sjiecial.  That  which  is  limited  either  in 

time  or  in  power.  Such  administration  does 
not  come  under  the  statutes  of  31  Edw  III 
c.  11,  and  21  Hen.  VIII.  c.  5,  on  which  the 
modern  English  and  American  laws  are 
founded.  A  judgment  against  a  special  ad- 
mimstrator  binds  the  estate  ;  1  Sneed,  430. 

Jurisdiction  over  administrations  is  in  Eiig- 
land  lodged  in  the  ecclesiastical  courts,  and 
these  courts  delegate  the  pow’er  of  adminis¬ 
tering  by  letters  of  administration.  In  the 
United  States,  administration  is  a  subject 
charged  upon  courts  of  civil  jurisdiction.  A 
perplexing  multiplicity  of  statutes  defines  the 
powers  of  such  courts  in  the  various  states. 

4  he  public  officer  authorized  to  delegate  the 
tiust  is  called  surrogate,  judge  of  probate, 
registrar  of  wills,  etc.;  Williams,  Ex.  237, 
notes;  8  Cranch,  536  ;  12  Gratt.  85;  1  Watts 
«  b.  396;  11  Ohio,  257;  22  Ga.  431;  29 
Mm,  127 ;  2  Gray,  228 ;  2  Jones  (N.  C.), 

‘ .  .  s.on}e  states,  these  courts  are  of  spe- 

cia  jurisdiction,  while  in  others  the  power  is 
vested  m  county  courts ;  2  Kent,  410 ;  9  Dana, 
ioi  4  j£hns*  Ch‘  552 ;  4  Md.  1  ;  11  S.  &  K. 
?3p-;n7£a!£e’  Ch.  112;  1  Green,  N.  J.  480; 

„J . 130  ;  5  Miss.  638  ;  12  id.  707; 
30  id.  472. 

Death  of  the  intestate  must  have  taken 
[  au  ,  or  the  court  will  have  no  jurisdiction. 

°\  court  is  prima  facie  evidence 
,,L!!S  *?eath»  and  Puts  Die  burden  of  disproof 
Torm  i^A  Party  pleading  in  abatement ;  3 
Tb’.  1°°’  ??  Barb.  383;  18  Ohio,  268. 
vilbl  °  P>ni.intities  and  requisites  in  regard  to 
(leffi,t;  PP°intments  and  rules,  as  to  notice, 
in  the  ?-Rr0f’eed'n"s)  etc.,  are  widely  various 
^“different  tatM.  Some  of  ihe  later 

28  Vt. 8 19°  SoUsJ  a?  aTC  theS<! :  26  M0'  88V 

510-  l  6.  ir  A  a*  N>  s-  464,  218;  29  id. 

4lnd  2  id.  200;  16  N.  Y.  180; 

430  •  "jo  I  a  *a  ld'  60  ’  18  I1L  59  ?  31  MisS' 
have  hoAT  *  Ann.  If  letters  appear  to 

person  thev^  yKgranted»  °r  to  an  unfaithful 
Tex  i00  yi?  pbVeV0ked’  3  Gill,  463;  lj 
Sneed,  263;  1  &&  3%  W  °hi°’  2685 
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The  personal  property  of  a  decedent  is  ap¬ 
propriated  to  the  payment  of  his  debts,  so  far 
as  required,  and,  until  exhausted,  must  be 
first  resorted  to  by  creditors.  And,  by  cer¬ 
tain  statutes,  courts  may  grant  an  adminis¬ 
trator  power  to  sell,  lease,  or  mortgage  land, 
when  the  personal  estate  of  the  deceased  is 
not  sufficient  to  pay  his  debts;  1  Bradf.  10, 
182,  234;  2  id.  50,  122,  157  ;  29  Ala.  N.  s. 
210,  542;  4  Mich.  308;  4  Ind.  468;  18  Ill. 
519.  The  purchasers  at  such  a  sale  get  as 
full  a  title  as  if  they  had  been  distributees ; 
but  no  warranty  can  be  implied  by  the  silence 
of  the  administrator ;  2  Stoekt.  206  ;  20  Ga. 
588;  13  Tex.  322;  30  Miss.  147,  502  ;  31  id. 
348,  430.  And  a  fraudulent  sale  will  be  an¬ 
nulled  by  the  court ;  16  N.  Y.  1 74  ;  2  Bradf. 
200.  See  Assets. 

Insolvent  estates  of  intestate  decedents  are 
administered  under  different  systems  pre¬ 
scribed  by  the  statutes  of  the  various  states  ; 
4  R.  I.  41  ;  34  N.  H.  124,  381 ;  35  id.  484 ; 
1  Sneed,  351 ;  3  Johns.  Ch.  58.  See,  gene¬ 
rally,  Raff;  Redfield ;  Toller;  Williams; 
Willard,  on  Executors;  Blackstone ;  Kent; 
Story,  Conflict  of  Laws ;  Domicil;  Con¬ 
flict  of  Laws. 

Of  Government.  The  management  of  the 
executive  department  of  the  government. 

Those  charged  with  the  management  of  the 
executive  department  of  the  government. 

ADMINISTRATOR.  A  person  author¬ 
ized  to  manage  and  distribute  the  estate  of 
an  intestate,  or  of  a  testator  who  has  no  ex¬ 
ecutor. 


In  English  law,  administrators  are  the  officers 
of  the  Ordinary  appointed  by  him  in  pursuance 
of  the  statute,  and  their  title  and  authority  are 
derived  exclusively  from  the  ecclesiastical  judge, 
by  grants  called  letters  of  administration.  Wil¬ 
liams,  Ex.  331.  At  first  the  Ordinary  was  ap¬ 
pointed  administrator  under  the  statute  of 
VVestm.  2d.  Next,  the  31  Edw.  III.  c.  11,  re¬ 
quired  the  Ordinary  to  appoint  the  next  of  kin 
and  the  relations  by  blood  of  the  deceased. 
^  ext,  under  the  21  Hen.  VIII.,  he  could  appoint 
the  widow,  or  next  of  kin,  or  both,  at  his  discre¬ 
tion. 


The  appointment  of  the  administrator  must 
he  lawfully  made  with  his  consent,  and  by  an 
officer  having  jurisdiction.  If  an  improper 
administrator  be  appointed,  his  acts  are  not 
void  ab  initio,  but  are  good,  usually,  until  his 
power  is  rescinded  by  authority.  But  they 
are  void  if  a  will  had  been  made,  and  a  com¬ 
petent  executor  appointed  under  it ;  8  Cra. 
“3i  \  Dane,  Abr.  556-561;  73  N.  Y.  292. 

|d,  in  general,  anybody  can  be  administrator 
_  io  can  make  a  contract.  An  infant  cannot ; 
^Jeme  covert  may,  with  her  husband’s  permis- 
sion;  4  Bac.  Abr.  67;  3  Salk.  21.  Improvi¬ 
dent  persons,  drunkards,  gamblers,  and  the 
1  o,  are  disqualified  by  statute;  6  N.  Y.  443; 
4  *'*•  449;  30  N.  J.  106. 
versons  holding  certain  relations  to  the  in¬ 
state  are  considered  as  entitled  to  an  ap¬ 
pointment  to  administer  the  estate  in  estab- 
order  of  precedence;  3  Redf.  512. 
Drder  of  appointment. — First  in  order  of 


appointment.—  The  husband  has  his  wife’s 
personal  property,  and  takes  out  administra¬ 
tion  upon  her  estate.  But  in  some  states  it  is 
not  granted  to  him  unless  he  is  to  receive  the 
property  eventually.  So  the  widow  can  ordi¬ 
narily  claim  sole  administration,  though  in  the 
discretion  of  the  judge  it  may  be  refused  her, 
or  she  may  be  joined  with  another ;  2  Bla.  Com. 
504;  Williams,  Ex.  342;  18  Pick.  26;  10 
Md.  52;  56  Ala.  270. 

Second  in  order  of  appointment  are  the 
next  of  kin.  Kinship  is  computed  by  the 
civil-law  rule.  The  English  order,  which  is 
adopted  in  some  states,  is,  first ,  husband  or 
wife  ;  second ,  sons  or  daughters ;  third ,  grand¬ 
sons  or  granddaughters ;  fourth ,  great-grand¬ 
sons  or  great-granddaughters ;  fifth,  father  or 
mother  ;  sixth,  brothers  or  sisters ;  seventh , 
grandparents  ;  eighth,  uncles,  aunts,  nephews, 
nieces,  etc.;  1  Atk.  454  ;  1  P.  Will.  41;  2 
Add.  Eccl.  352;  24  Eng.  L.  &  Eq.  593  ;  12 
La.  Ann.  610;  2  Kent,  514;  56  Ala.  539. 

In  New  York  the  order  is,  the  widow  ;  the 
children;  the  father;  the  brothers;  the  sis¬ 
ters;  the  grandchildren;  any  distributee  being 
next  of  kin  ;  2  N.  Y.  Rev.  Stat.  74  ;  1  Bradf. 
64,  200,  259 ;  2  id.  281,  322  ;  4  id.  13,  173  ; 
3  Redf.  512. 

When  two  or  three  are  in  the  same  degree, 
the  probate  judge  or  surrogate  may  decide 
between  them  ;  and  in  England  he  is  usually 
guided  by  the  wishes  of  the  majority  of  those 
interested.  This  discretion,  however,  is  con¬ 
trolled  by  certain  rules  of  priority  concerning 
equigradal  parties,  which  custom  or  statute 
has  made.  Males  are  generally  preferred  to 
females,  though  from  no  superior  right.  Elder 
sons  are  preferred  to  younger,  usually,  and 
even  when  no  doctrine  of  primogeniture  sub¬ 
sists.  So  solvent  persons  to  insolvent,  though 
the  latter  may  administer.  So  business  men 
to  others.  So  unmarried,  to  married  women. 
So  relations  of  the  whole  blood  to  those  of  the 
half  blood.  So  distributees  to  all  other  kins¬ 
men. 

The  appointment  in  all  cases  is  voidable 
when  the  court  did  not  give  a  chance  to  all 
parties  to  come  in  and  claim  it.  In  Massa¬ 
chusetts  an  administrator  cannot  be  appointed 
within  thirty  days,  so  as  to  deprive  the  widow 
and  the  next  of  kin.  In  general,  see  Williams, 
Ex.  251;  1  Salk.  36;  15  Barb.  302;  6N.Y. 
443;  5  Cal.  63;  4  Jones  (N.  C.),  274;  87 
Penn.  163. 

Third  in  order  of  appointment. — Creditors 
(and,  ordinarily,  first  the  largest  one)  have 
the  next  right.  To  prevent  fraud,  a  creditor 
may  be  appointed  when  the  appointee  of  the 
two  preceding  classes  does  not  act  within  a 
reasonable  time.  In  the  United  States  a  cre¬ 
ditor  may  make  Oath  of  his  account  to  prove 
his  debt,  but  no  rule  establishes  the  size  of 
the  debt  necessary  to  be  proved  before  ap¬ 
pointment;  1  Cush.  525.  After  creditors, 
any  suitable  person  may  be  appointed.  Gene¬ 
rally,  consuls  administer  for  deceased  aliens ; 
but  this  is  by  custom  only,  and  in  England 
there  is  no  such  rule. 
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Co-administrators ,  in  general,  must  be  joined 
in  suing  and  in  being  sued ;  but,  like  execu¬ 
tors,  the  acts  of  each,  in  the  delivery,  gift, 
sale,  payment,  possession,  or  release  of  the 
intestate’s  goods,  are  the  acts  of  all,  for  they 
have  joint  power ;  Bacon,  Abr.  Ex.  C,  4  ;  11 
A  iner,  Abr.  358;  Comvns,  Dig.  Administra¬ 
tion  (B,  12);  1  Dane,  Abr.  383  ;  2Litt.  (Ky.) 
315;  56  Ala.  173.  If  one  is  removed  by 
death,  or  otherwise,  the  whole  authority  is 
vested  in  the  survivors  ;  6  Yerk.  167  ;  5  Gray, 
341 ;  29  Penn.  St.  265.  Each  is  liable  only 
for  the  assets  which  have  come  to  his  own 
hands,  and  is  not  liable  for  the  torts  of  others 
except  when  guilty  of  negligence  or  conni¬ 
vance;  1  Strange,  20;  2  Ves.  267  ;  8  Watts 
&  S.  143  ;  8  Ga.  388  ;  5  Conn.  19  ;  24  Penn. 
St.  413;  4  Wash.  C.  C.  186;  3  Sandf.  Ch. 
99;  3  Rich,  Eq.  (So.  C.)  132.  As  to  the 
several  powers  of  each,  see  10  Ired.  263;  9 
Paige,  Ch.  52;  35  Me.  279;  4  Ired.  271;  28 
Penn.  471  ;  20  Barb.  91  ;  16  Ill.  329. 

The  duty  of  an  administrator  is  in  general 
to  do  the  things  set  forth  in  his  bond ;  and 
for  this  he  is  generally  obliged  to  give  secu- 
rity  ;  Williams,  Ex.  439,  Am.  notes;  4  Yerg. 
20;  5  Gray,  67.  He  must  publish  a  notice 
of  his  appointment,  as  the  law  directs.  Usu¬ 
ally  he  must  render  an  inventory.  In  prac¬ 
tice,  book  accounts  and  unliquidated  damages 
are  not  inventoried,  but  debts  evidenced  *by 
mercantile  paper,  bonds,  notes,  etc.,  are;  1 
Stoekt.  572  ;  23  Penn.  223. 

lie  must  collect  the  outstanding  claims  and 
convert  property  into  money;  2  Kent  415  • 
18  Miss.  404  ;  Taml.  279;  1  Mvlne  &  C.  8  * 
6  Gill  &  J.  171;  4Edw.  Ch.  718;  4  Fla.  112* 
20  Barb.  100;  25  Miss.  422;  57  Ind.  198  • 
82  Penn.  193.  As  to  what  constitutes  assets ’ 
see  Assets. 

1  or  this  purpose  he  acquires  a  property  in 
the  assets  of  the  intestate.  His  right  is  not  a 
personal  one,  but  an  incident  to  Ins  office  •  9 
Mass  74  352 ;  16  N  Y.  278.  He  owns’all 
his  intestate  s  personal  property  from  the  day 
of  death,  and  lor  any  cause  of  action  accruing 


may  assign  notes,  etc. 

28  Vt.  CGI  ;  2  Stoekt.  320 ;  20  \t:  "■  <2i 
Jn,l.  369 ;  18  III.  1 1C;  28  Pe„n  ><l;  1 
Patt.  &  H  Va.  462;  1  Sand" 

Nearly  all  debts  and  actions  SUrv;:  X*  132 
administrator.  But  he  has  no  Po  J'*  to  the 
firm’s  assets,  when  his  intestate  is  I  °Verthe 
until  the  debts  are  paid;  ]  Brad/  Partl>er, 
He  must  pay  the  intestate’s  debts  *?4’  Hi! 
prescribed  by  law.  There  is  no  UnjVpih<j  °^er 

of  payment  adopted  in  the  United e *** 
but  debts  of  the  last  siVlrm*>o  ^tai 


happens  by  relation  to  the  daytrf  "death  *12 

bolds  the  legal  pr^erty’buTnS  “,trustt‘V'  "ho 
If  he  is  a  debtor  the  £ ‘ate  aid  aqU!tab  e- 
debt,  he  may  be  removed  •  but  if  he  ™l’S  * 10 

it,  it  is  cancelled  bv  th • '?  1,,vento- 
bond;  11  Mass.  2G8  7  “*  glvlnS  °<  hie 

the  money  wheTweivedwmT0’’  w,lercver 
lie  may  sue  on  a  be  a*sets  ;  and 

if  the  debt  were  his  °btained>  as 

supposed  debtors  or  holders  of  ip1?  SUnimo» 
property  to  account,  and  L \l  '*  !**«**'* 
investigation  in  equity  I  ?  -f  7"ht  to  an 
cover  fraudulent!  -convevedTY  he  ma>’  **■ 

!  ie  benefit  of  creditors  i  est;‘te«  fw 
%  eS'f,hy  arbitration  ft  g*  «J»  bind 

357  i  >•) 


Eq.  62;  23  Miss.  228;  28  N~‘  Eq.  L^* 

Is  ext  to  these,  as  a  general  rule,  duht^i 
the  state  or  the  United  States  arc  !  •“•e 
leged.  This  priority  of  the  United  £ 
only  extends  to  the  net  proceeds  of  tl 
property  of  the  deceased,  and  thereto! 
the  necessary  expenses  of  the  administration 
are  first  paid.  1  he  act  oi  burial  and  its  ae 
eompaniments  may  be  done  by  third  parties" 
who  have  a  preferred  claim  therefor,  if  rta’ 
sonable ;  3  Nev.  &  M.  512;  8  Ad.  &£ 
348;  4  Sawyer,  199.  But  the  amount  is 
often  disputed  ;  1  B.  &  Ad.  260;  R.  M. 
Cliarlt.  56.  If  the  administrator  pays  debts 
of  a  lower  degree  first,  he  will  be  liable  out 
of  his  own  estate  in  case  of  a  deficiency  of 
assets;  2  Kent,  419. 

1  he  statute  prescribes  a  fixed  time  within 
which  the  administrator  must  ascertain  the 
solvency  of  the  estate.  During  this  time,  he 
cannot  be  sued,  unless  he  waives  the  right;  2 
Nott  &  M’C.  259  ;  2  Duer,  160;  6  McLean, 
C.  C.  443.  And  if  the  commissioner  deems 
the  estate  insolvent,  parties  dissatisfied  may 
resort  to  a  court  and  jury.  If  the  administra¬ 
tor  makes  payments  erroneously,  supposing 
the  estate  to  be  solvent,  he  may  recover  them, 
it  being  a  mistake  of  facts;  3  Pick.  261;  2 
Gratt.  319.  In  some  states,  debts  cannot  be 
brought  in  before  due,  if  the  estate  is  solvent. 

1  lie  administrator  may  plead  the  statute  of 
limitations,  but  lie  is  not  bound  to,  if  satisfied 
that  the  debt  is  just ;  15  S.  &  R.  231 ;  1  Atk- 
526;  9  Dowl.  &  R.  40;  11  N.  H.  208,  $ 
Mete.  Mass.  369  ;  9  Mo.  262;  28  Ala.  s-8* 
484;  10  Md.  242;  23  Penn.  95*  8 
402;  10  Humphr.  301  ;  4  Ela.  481.  H01'.’ 
in  some  states,  chargeable  with  interest,  J11*  ’ 
when  he  receives  it  upon  assets  put  out  at  in 
terest;  second ,  when  he  uses  them  him*1.  ’ 
third,  when  he  has  large  debts  paid  him)'.  ".l, 
he  ought  to  have  put  out  at  interest;  5*V  ‘ 


497  0  Pick.  530*;  13  Mass.  232  „nnj 
cases  of  need,  as  to  relieve  an  estate  1 
sale  by  the  mortgagee,  lie  may  lend  t  >e 
tate- money  and  charge  interest  thereon,  , 
ick.  77.  The  widow’s  support  is  , 
decreed  by  the  judge.  But  the  adminif » 

Jf  not  babl«  for  the  education  of  infen|  L-s 
un,  or  for  mourning-apparel  for  r0  p||( 
in  ri ends  of  the  deceased;  11  Pair1’ 

26f  ;  ii  s.  &r.  16. 

lie  must  distribute  the  residue 
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those  entitled  to  it,  under  direction  of  the 
court  and  according  to  law ;  6  lred.  4 ;  86 
Penn.  149,  363;  3  Redf.  461. 

The  great  rule  is,  that  personal  property  is 
regulated  by  the  law  of  the  domicil.  The 
rights  of  the  distributees  vest  as  soon  as  the 
intestate  dies,  but  cannot  be  sued  for  till  the 
lapse  of  the  statute  period  of  distribution. 
See  118th  Novel  of  Justinian,  Cooper’s 
trans.  393;  2  P.  Will.  44  7;  2  Story,  Eq. 

Jur.  §  1205;  20  Pick.  670;  12  Cush.  282; 
31  Miss.  556.  See  Distribution  ;  Con¬ 
flict  of  Laws. 

The  liability  of  an  administrator  is  in  gen¬ 
eral  measured  by  the  amount  of  assets.  On 
his  contracts  he  may  render  himself  liable 
personally,  or  as  administrator  merely,  ac¬ 
cording  to  the  terms  of  the  contract  which 
he  makes;  7  Taunt.  581;  7  B.  &  C.  450. 
But  to  make  him  liable  personally  for  con¬ 
tracts  about  the  estate,  a  valid  consideration 
must  be  shown;  Yelv.  11  ;  3  Sim.  543  ;  2 
Brod.  &  B.  460.  And,  in  general,  assets  or 
forbearance  will  form  the  only  consideration  ; 
5  Mylne  &  C.  71 ;  9  Wend.  273  ;  13  id.  557. 
But  a  bond  of  itself  imports  consideration  ; 
and  hence  a  bond  given  by  administrators  to 
submit  to  arbitration  is  binding  upon  them 
personally;  8  Johns.  120;  22  Miss.  161.  In 
general,  lie  is  not  liable  when  he  has  acted 
in  good  faith,  and  with  that  degree  of  cau¬ 
tion  which  prudent  men  exhibit  in  the  conduct 
of  their  own  affairs;  2  Ashm.  437. 

An  administrator  is  liable  for  torts  and  for 
gross  negligence  in  managing  his  intestate's 
property.  This  species  of  misconduct  is 
called  in  law  a  devastavit ;  2  Williams,  Ex. 
1529;  4  Hayw.  134;  1  Dev.  Eq.  516.  Such 
is  negligence  in  collecting  notes  or  debts  ;  2 
Green.  Ch.  300  ;  an  unnecessary  sale  of  prop¬ 
erty  at  a  discount ;  8  Gratt.  140  ;  paying  un¬ 
due  funeral  expenses;  1  B.  &  Ad.  260;  2 
Carr.  &  P.  207  ;  and  the  like  mismanage¬ 
ments.  So  he  may  be  liable  for  not  laying 
out  assets  for  the  benefit  of  the  estate,  or  tor 
turning  the  money  to  his  own  profit  or  advan¬ 
tage.  In  such  cases  he  is  answerable  for  both 
principal  and  interest.  In  England  he  may 
be  charged  with  increased  interest  for  money 
withheld  by  fraud;  2  Cox,  Ch.  113  ;  4  Ves. 
620 ;  and  he  is  sometimes  made  chargeable 
with  compound  interest  in  this  country  ;  10 
Pick.  77.  Finally,  a  refusal  to  account  for 
funds,  or  an  unreasonable  delay  in  accounting, 
raises  a  presumption  of  a  wrongful  use  of 
them ;  5  Dana,  70;  6  Gill  &  J.  186;  Wil¬ 
liams,  Ex.  1567. 

An  administrator  receives  no  compensation 
in  England,  3  Mer.  24  ;  but  in  this  country 
he  is  paid  in  proportion  to  his  services,  and 
all  reasonable  expenses  are  allowed  him  ;  84 
Penn.  303.  An  administrator  cannot  pay 
himself.  Ilis  compensation  must  be  ordered 
by  the  court ;  58  Ind.  374.  If  too  small  a 
compensation  be  awarded  him,  he  may  ap¬ 
peal;  1  Edw.  Ch.  195;  4  W  hart.  95;  11 
Md.  415;  3  Cal.  287;  7  Ohio  St.  143;  3 
Redf.  465.  lie  cannot  buy  the  estate,  or  any 


part  of  it,  when  sold  by  a  common  auctioneer 
to  pay  debts ;  but  he  may  when  the  auc¬ 
tioneer  is  a  state  officer,  and  the  sale  public 
and  bona  Jide;  2  Patt.  &  H.  71 ;  9  Mass. 
75;  4  Ind.  355;  6  Ohio  St.  189. 

ADMIRAL  (Fr.  amiral).  A  high  officer 
or  magistrate  that  hath  the  government  of  the 
king’s  navy,  and  the  hearing  of  all  causes  be¬ 
longing  to  the  sea ;  Cowel.  See  Admiralty. 

By  statute  of  July  25,  1866,  the  active  lists  of 
line-officers  of  the  navy  of  the  United  States  were 
divided  into  ten  grades,  of  which  the  highest  is 
that  of  admiral,  and  the  next  that  of  vice-admiral. 
By  statute  of  Jau.  24,  1873,  these  grades  will 
cease  to  exist  when  the  offices  become  vacant, 
and  the  highest  rank  w  ill  then  be  rear-admiral. 

ADMIRALTY.  A  court  which  has  a  very 
extensive  jurisdiction  of  maritime  causes,  civil 
and  criminal. 


On  the  revival  of  commerce  after  the  fall  of  the 
Western  empire,  and  the  conquest  and  settlement 
by  the  barbarians,  it  became  necessary  that  6ome 
tribunal  should  be  established  that  might  hear 
and  decide  causes  that  arose  out  of  maritime 
commerce.  The  rude  courts  established  by  the 
conquerors  had  properly  jurisdiction  of  contro¬ 
versies  that  arose  on  land,  and  of  matters  per¬ 
taining  to  laud,  that  being  at  the  time  the  only 
property  that  was  considered  of  value.  To  supply 
this  want,  which  was  felt  by  merchants,  and  not 
by  the  government  or  the  people  at  large,  on  the 
coast  of  Italy  and  the  northern  shores  of  the 
Mediterranean,  a  court  of  consuls  was  established 
in  each  of  the  principal  maritime  cities.  Con¬ 
temporaneously  with  the  establishment  of  these 
courts  grew  up  the  customs  of  the  sea,  partly 
borrowed,  perhaps,  from  the  Romau  law',  a  copy 
of  which  had  at  that  time  been  discovered  at 
Amalfi,  but  more  out  of  the  usage  of  trade  and 
the  practice  of  the  6ea.  These  were  collected 
from  time  to  time,  embodied  in  the  form  ol  a  code, 
and  published  under  the  name  of  the  Lonsolato 
del  Mare.  The  first  collection  of  these  customs 
is  said  to  be  as  early  as  the  eleventh  century ;  but 
the  earliest  authentic  evidence  we  have  of  their 
existence  i6  their  publication,  in  1266,  by  Al- 
phonso  X.,  King  of  Castile;  1  Fardessus,  Lois 
Maritime s,  201. 

On  Christmas  of  each  year,  the  principal  mer¬ 
chants  made  choice  of  judges  for  the  ensuing 
year,  and  at  the  same  time  of  judges  of  appeal, 
and  their  courts  had  jurisdiction  of  all  causes 
that  arose  out  of  the  custom  of  the  sea,  that  is, 
of  all  maritime  causes  whatever.  Their  judg¬ 
ments  were  carried  into  execution,  under  proper 
officers,  on  all  movable  property,  ships  as  well  as 
other  goods,  but  an  execution  from  these  courts 
did  not  run  against  land ;  Ordonnancede  Valent ia, 


83,c.  1,  §§  22,23. 

When  this  species  of  property  came  to  be  ot 
fficient  importance,  and  especially  when  trade 
i  the  6ea  became  gainful  and  the  merchants 
gan  to  grow  rich,  their  jurisdiction  in  most 
aritime  states  w'as  transferred  to  a  court  ot 
miralty ;  and  this  is  the  origin  of  admiralty 
risdiction.  The  admiral  was  originally  more 
military  than  a  civil  officer,  for  nations  were 
en  more  warlike  than  commercial  •  Ordinance 
Louis  XIV.,  liv.  1;  2  Brown,  Civ.  &  Adm. 
iw,  e.  1.  The  court  had  jurisdiction  of  all 
tional  affairs  transacted  at  sea,  and  partieu- 
rlv  of  nrize  •  and  to  this  was  added  jurisdiction 
all  controversies  of  a  private  character  that 
ew  out  of  maritime  employment  and  corn¬ 
ice;  and  this,  as  nations  grew  more  commer- 
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cial,  became  in  the  end  its  most  important  juris¬ 
diction. 

Ihe  admiralty  is,  therefore,  properly  the  suc¬ 
cessor  oi  the  consular  courts,  wlifth  were  em¬ 
phatically  the  courts  of  merchants  and  sea-going 
persons.  The  most  trustworthy  account  of  the 
jurisdiction  thus  transferred  is  given  in  the  Or- 
donnmee  de  Louis  XI V. ,  published  in  16:11 .  This 
was  compiled  under  the  inspiration  of  hi6  great 
minister  Colbert,  by  the  most  learned  men  of  that 
age,  from  information  drawn  from  every  part  of 
Europe,  and  was  universally  received  at  the  time 
as  an  authoritative  exposition  of  the  common 
maritime  law  ;  Valin,  Preface  to  his  Commen¬ 
taries  ;  3  Kent,  16.  The  changes  made  in  the 
Code  de  Commerce  and  in  the  other  maritime 
codes  of  Europe  are  unimportant  and  inconsider¬ 
able.  This  ordinance  describes  the  jurisdiction 
oi  the  admiralty  courts  as  embracing  all  maritime 
contracts  and  torts  arising  from  the  building, 
equipment,  and  repairing  of  vessels,  their  man¬ 
ning  and  victualling,  the  government  of  their 
crews  and  their  employment,  whether  by  charter- 
party  or  bill  of  lading,  and  from  bottomry  and 
insurance.  This  was  the  general  jurisdiction  oi 
the  admiralty  :  it  took  all  the  consular  jurisdic¬ 
tion  which  was  strictly  of  a  maritime  nature  and 
related  to  the  building  and  employment  of  ves¬ 
sels  at  6ea. 

In  English  Law.  The  court  of  the  ad¬ 
miral. 

This  court  was  erected  by  Edward  III.  It  was 
held  by  the  Lord  High  Admiral,  whence  it  was 
called  the  High  Court  of  Admiralty,  or  before 
his  deputy,  the  J udge  of  the  Admiralty,  by  which 
latter  officer  it  has  for  a  long  time  been  exclu¬ 
sively  held.  It  sat  as  two  courts,  with  separate 
commissions,  known  as  the  Instance  Court  and 
the  Prize  Court,  the  former  of  which  was  com 
monly  intended  by  the  term  admiralty.  At  its 
origin  the  jurisdiction  of  this  court  was  verv  ex¬ 
tensive,  embracing  all  maritime  matters.  By  the 
statutes  13  Rich.  II.  c.  5,  and  15  Rich.  II.  c  3 
especially  as  explained  by  the  common-law 
courts,  their  jurisdiction  was  much  restricted 
A  violent  and  long-continued  contest  between 
the  admiralty  and  common-law  courts  resulted 
in  the  establishment  of  the  restriction  which 
continued  until  the  statutes  3  &  4  Viet  e  65  .,,irt 
9  &  10  Viet.  c.  99,  materially  enlarged  its  powers. 
See  2  Pars.  Mar.  Law,  479,  n. ,  1  Kent  Leet 
XVII. ;  2  Gall.  C.  C.  398 ;  12  Wheat  611-1 
Baldw.  C.  C.  544 ;  Daveis,  93.  This  court  was 
abolished  by  the  Judicature  Act  of  1873  audit’ 
functions  transferred  to  the  High  Court  of  Justice 
the  Probate,  Divorce,  and  Admiralty  Divisions  ’ 

The  civil  jurisdiction  of  the  court  extends 
to  torts  committed  on  the  high  seas,  including 

{tersonal  batteries;  4  C.  Rob.  Adm.  73-  ,.Gf 
ision  of  ships ;  Abbott,  Shipp.  230 ;  restitu" 
tion  of  possession  from  a  claimant  withhold!.^ 
unlawfully ;  2  B.  &  C.  244  ;  1  Hagg.  31  94,,® 
342;  2  Dods.  Adm.  38;  Edw.  Adm  940.  0 
C.  Rob.  Adm.  93,  133,  213;  4  id.  275  287- 
5  id.  155  ;  cases  of  piratical  and  illegal  tak' 
at  sea  and  contracts  of  a  maritime  natu”^ 
including  suits  between  part  owners-  in  U’ 

306;  3  id.  299;  1  Ld.  Raym.  223;  2  id  1  off* 
2  B.  &  C.  248;  for  mariners’  and  , 

wage.;  2  Ventr.  .»!  ;  3  Mod. 

Raym.  632;  2  id.  1206;  2  Strange  858  qq-‘ 

1  id.  707;  pilotage;  Abbott,  Shipp'  190’  ' 

bottomry  and  respondentia  bomb-  a  t  ’ 
241;  Silagg.  Adm.  66;  3  Term  267.  Vr^* 
Raym.  982;  Rep.  temp.  Ilolt,  48;’  and’salva^ 


claims ;  2  Hagg.  Adm.  3 ;  3  CR^iTTr' 
355  ;  1  W.  Rob.  Adm.  i8.  °K  Ad®- 

The  criminal  jurisdiction  of  the  conn  t 
been  transferred  to  the  Central  r  •  •  8 
Court  by  the  4  &  5  Will.  IV  c  3C 
tended  to  aU  crimes  and  offences  commit^ 
on  the  high  seas,  or  within  the  ebb  and  « 
of  the  tale,  and  not  within  the  body  J* 
county.  A  conviction  for  manslaughter  cnJ 
nutted  on  a  German  vessel,  by  reason  of  n^' 
ligent  collision  with  an  English  vessel  within 
two  and  a  half  miles  of  the  English  coast 
whereby  a  passenger  on  the  English  vessel 
was  lost,  is  not  within  the  jurisdiction  of  the 
English  criminal  courts;  46  L.  J.  M.  C.  l; 

The  first  step  in  the  process  in  a  plenary 
action  may  be  the  arrest  of  the  person  of  the 
defendant,  or  of  the  ship,  vessel,  or  furniture; 
in  which  cases  the  defendant  must  find  bail 
or  fidejussors  in  the  nature  of  bail,  and  the 
owner  must  give  bonds  or  stipulations  equal 
to  the  value  of  the  vessel  and  her  immediate 
earnings  ;  or  the  first  step  may  be  a  monition 
to  the  defendant.  In  1840,  the  form  of  pro. 
ceeding  in  this  court  was  very  considerably 
changed.  The  advocates,  surrogates,  and 
proctors  of  the  Court  of  Arches  were  admitted 
to  practice  there  ;  the  proceedings  generally 
were  assimilated  to  those  of  the  common-law 
courts,  particularly  in  respect  of  the  power  to 
take  viva  voce  evidence  in  open  court ;  power 
to  compel  the  attendance  of  witnesses  and  the 
production  of  papers ;  to  ordering  issues  to  be 
tried  in  any  of  the  courts  of  Nisi  Prius,  and 
allowing  bills  of  exception  on  the  trial  of  such 
issues,  and  the  grant  of  power  to  admiralty 
to  direct  a  new  trial  of  such  issues  ;  to  make 
rules  of  court,  and  to  commit  for  contempt, 
i  be  judge  may  have  the  assistance  of  a  jury, 
and  in  suits  for  collision  he  usually  decides 
upon  his  own  view  of  the  facts  and  law-,  after 
haying  been  assisted  bv,  and  hearing  the 
opinion  of,  two  or  more  Trinity  brethren. 

.  A  court  of  admiralty  exists  in  Ireland ;  but 
the  Scotch  court  was  abolished  by  1  Will.  IV. 
c-  69.  See  Vice- Admiralty  Courts. 

•  American  Law.  A  tribunal  exercising 
jurisdiction  over  all  maritime  contracts,  torts, 
injuries,  or  offences ;  2  Pars.  Mar.  Law,  508. 

thPiT  C?U!'t.-?f  original  admiralty  jurisdiction  in 
Coi.rV  wd  Stat,:s  is  tbe  United  States  District 
in  om  i  •  rom  e°urt  causes  may  be  removed, 
the  Qim11  eases> to  Circuit,  and  ultimately  to 
tractori^60?6’  ^ourt.  After  a  somewhat  pro- 
been  tlle  Jurisdiction  of  admiralty  l^8 

ralty  coirn  „  ^yond  that  of  the  English  admi- 
of  the  Fnd’i^  ls  sa^  to  be  coequal  with  tha 
Rich  it  1Sj  court  af:  defined  by  the  statutes  of 
the  coiitf!r.?nder  tbe  construction  given  them  by 
courts  of  a<lmK?.l!So0rJnun.c?iat$1>’  su^qU«L 


United*  S?1*3  t0  l^6  navigable  rivers  of  the 
and  tin  w  !*  *'  whethpr  or  not,  the  lakes, 
411-  a  W*K  oonnecting  them ;  4  Wall.  455, 
’  8V.15;  12  How.  443;  7  Wall.  62G 


ADMIRALTY 


123 


ADMISSIONS 


11  id.  185 ;  16  id'  522  :  to  11  .s****®  tributary 
I0  the  lakes,  but  lying  entirely  within  one 
state  *  1  Brow.  Adin.  S34 :  to  a  ferry-boat 
plvins  between  opposite  sides  of  the  Missis¬ 
sippi  River ;  5  Biss.  200;  to  an  artificial  ship- 
canal  connecting  navigable  waters  within  the 
jurisdiction :  2  Hughe<.  12:  to  the  Welland 
canal :  1  Brown.  Adm.  170;  Newb.  101. 

to  Erie  canal.  8  Ben.  150.  The  Judi¬ 
ciary  Act  of  1789  (R.  S.  §  563).  while  cou- 
fernntr  admiralty  jurisdiction  upon  the  Federal 
courts,  saves  to  suitors  their  common-law 
remedv.  which  has  always  existed  for  dam¬ 
ages  for  collision  at  sea:  102  U.  S.  118. 
"Admiralty  has  jurisdiction  of  a  libel  by 
mariners  for  wages  against  a  vessel  plying  on 
navigable  waters,  even  though  lying  entirely 
within  one  state ;  2  Am.  L.  Rev.  455 :  but  see 

3  id.  610,  where  all  the  cases  on  admiralty  juris¬ 
diction  by  reason  of  locality  are  fully  treated. 

Its  ciril  jurisdiction  extends  to  cases  of 
salvage:  2  Cranch.  240;  1  Pet.  511  ;  1 2  id. 
72 :  2  Low.  302 :  bonds  of  bottomry,  respon¬ 
dentia,  or  hypothecation  of  ship  and  cargo :  1 
Curt.  0.  C.  340 :  3  Sumn.  228 ;  1  Wheat.  96 ; 

4  Cranch,  328;  8  Pet.  538;  18  How.  63; 
seamen’s  wages :  1  Low.  203 ;  2  Pars.  Mar. 
Law.  509 ;  seizures  under  the  laws  of  impost, 
navigation,  or  trade  :  1  U.  S.  Stat.  at  Large, 
76;  4  Biss.  156;  11  Blatch.  416;  Chase, 
Dec.  503 ;  6  Biss.  505 ;  cases  of  prize  or 
ransom ;  3  Dali.  6  ;  charter-parties  ;  1  Sumn. 
551 ;  2  id.  589 :  2  Stor.  C.  C.  81 ;  Ware.  149 ; 
contracts  of  affreightment  between  different 
states  or  foreign  ports ;  2  Curt.  C.  C.  271  ;  2 
Low.  173;  2  Sumn.  567;  Ware,  188,  263, 
322;  6  How.  344;  and  upon  a  canal-boat 
without  powers  of  propulsion,  upon  an  arti- 
fi'-ial  canal ;  21  Int.  Rev.  Rec.  221;  contracts 
lor  conveyance  of  passengers ;  16  How.  469  ; 

1  Blatchf.  560,  569 ;  1  Abbott,  Adm.  48 ;  1 
^cwb.  494 ;  contracts  with  material-men  ;  4 
»  heat.  438 ;  6  Ben.  564 ;  see  20  How.  393  ; 
-1  Bost.  Law  Rep.  601;  jettisons,  maritime 
contributions,  and  averages ;  6  McLean,  573  ; 

<  How.  729;  19  id.  162  ;  21  Bost.  Law  Rep. 
-^<96;  pilotage;  1  Mas.  C.  C.  508;  10  Pet. 
o  tcl 12  How>  299  ?  see  2  Paine,  C.  C.  131; 

:  ”heat-  L  207 ;  13  Wall.  236  ;  1  Low.  177  ; 

1  bawy.  463;  5  Ben.  574;  R.  M.  Charlt. 
rip  314 >  8  Mete.  332 ;  4  Bost.  Law  Rep. 
'L  :  c°ntracts  for  wharfage ;  95  U.  S.  68;  5 

iurf  Blatch.  473;  but  not  to  in- 

t  '?*  *°  wharves;  1  Brown,  Adm.  356  ;  con¬ 
s' i  or  towage ;  5  Ben.  72;  surveys  of  ship 

465-<t!fxkSt0ry’  Const*  §  1665 ?  5  Mas. 
Law*  «ii  beat-  411 ;  but  see  2  Pars.  Mar. 
and  b  t  •  n  ’  an^  ?enerall.v  to  aU  assaults 
rin»  r,3  damages,  and  trespasses,  occur- 

2  Siirr,11  ,  ;!rb  seas '»  2  Pars.  Mar.  Law  ;  see 

It  “n:  Dec.  145,  150;  5  Ben.  63. 

and  jurisdiction  extends  to  all  crimes 

bcvonH^k063.  c?nijniHed  on  the  high  seas  or 
a*to  •  \e.  Jurisdiction  of  any  country.  See, 
or  TPn?,c,*on  generally,  the  article’CocRTS 
a  H.e  United  States. 

Up0n  P' !  ®u't  commenced  by  filing  a  libel, 
urn  a  warrant  for  arrest  of  the  person, 


or  attachment  of  his  property  if  he  cannot  be 
lound.  even  though  in  the  hands  of  third  per¬ 
sons,  or  a  simple  monition  to  appear,  mav 
i>Mie ,  or,  in  suits  in  rtm.  a  warrant  for  the 
arrest  ot  the  thing  in  question;  or  two  or 
more  oi  these  separate  processes  mav  be  com- 
bl,-  Thereupon  bail  or  stipulations  are 
taken  if  the  party  offer  them. 

In  most  cases  of  magnitude,  oral  evidence 
is  not  taken :  but  it  may  be  taken,  and  it  is 
the  general  custom  to  hear  it  in  cases  where 
smaller  amounts  are  involved.  The  decrees 
are  made  by  the  court  without  the  interven¬ 
tion  of  a  jury. 

In  criminal  cases  the  proceedings  are  simi¬ 
lar  to  those  at  common  law. 

Consult  the  article  Courts  of  the  U nited 
States:  Conkiing:  Dunlap,  Adm.  Prac 
Sergeant;  Story,  Const.;  Abbott,  Sh.;  Par¬ 
sons,  Mar.  Lair;  Kent;  Flanders,  Sh. ;  Kay, 
Sh. ;  and  the  following  cases,  viz. :  2  Gall. 
C .  C.  398 ;  5  Mas.  465 ;  Daveis,  93 ;  1 
Baldw.  524;  4  How.  447  ;  6  id.  378;  12  id. 
443:  20  id.  296,  393,  583;  21  id.  244,  248; 
23  id.  209,  491. 

ADMISSION  (Lat.  ad,  to,  mittere ,  to 
send). 

In  Practice.  The  act  by  which  attorneys 
and  counsellors  become  recognized  as  officers 
of  the  court  and  are  allowed  to  practise.  The 
qualifications  required  vary  widely  in  the  dif¬ 
ferent  states.  See  an  article  in  15  Am.  L. 
Rev.  295 ;  also  a  learned  report  to  Ainer. 
Bar  Asso.  by  Mr.  Hunt,  published  in  Rep. 
of  2d  An.  Meeting,  1879. 

In  Corporations  or  Companies.  The 

act  of  a  corporation  or  company  by  which  an 
individual  acquires  the  rights  of  a  member  of 
such  corporation  or  company. 

In  trading  and  joint-stock  corporations  no 
vote  of  admission  is  requisite  ;  for  any  person 
who  owns  stock  therein,  either  by  original 
subscription  or  by  transfer,  is  in  general  enti¬ 
tled  to,  and  cannot  be  refused,  the  rights  and 
privileges  of  a  member;  3  Mass.  364  ;  Dough 
524  :  1  Mann.  &  R.  529. 

All  that  can  be  required  of  the  person  de¬ 
manding  a  transfer  on  the  books  is  to  prove 
to  the  corporation  his  right  to  the  property. 
See  8  Pick.  90. 

In  a  mutual  insurance  company  it  has  been 
held  that  a  person  may  become  a  member  by 
insuring  his  property,  paying  the  premium 
and  deposit- money,  and  rendering  himself 
liable  to  be  assessed  according  to  the  rules  of 
the  corporation;  2  Mass.  318. 

ADMISSIONS.  In  Evidence.  Conces¬ 
sions  or  voluntary  acknowledgments  made  by 
a  party  of  the  existence  or  truth  of  certain 
facts. 

As  distinguished  from  confessions,  the  term  is 
applied  to  civil  transactions,  and  to  matters  of 
fact  in  criminal  cases  where  there  is  no  criminal 
intent.  See  Confessions.  ... 

4s  distinguished  from  consent  an  admission 
mav  be  said  to  be  evidence  furnished  by  the  party  s 
own  act  of  his  consent  at  a  previous  period. 
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ADMITTANCE.  In  English  Law.  The 

act  of  giving  possession  of  a  copyhold  estate. 
It  is  of  three  kinds:  namely,  upon  a  volun¬ 
tary  grant  by  the  lord,  upon  a  surrender  by 
the  former  tenant,  and  upon  descent ;  2  Bla 
Com.  366-370. 

ADMITTENDO  IN  SOCIUM.  In 
English  Law.  A  writ  associating  certain 
persons  to  justices  of  assize  ;  Cowel. 

ADMONITION.  A  reprimand  from  a 
judge  to  a  person  accused,  on  being  discharged, 
warning  him  of  the  consequences  of  his  con¬ 
duct,  and  intimating  to  him  that,  should  he 
be  guilty  of  the  same  fault  for  which  he  has 
been  admonished,  he  will  be  punished  with 
greater  severity  ;  Merlin,  liipert. 

The  admonition  was  authorized  as  a  species 
of  punishment  for  slight  misdemeanors. 

ADNEPOS.  The  son  of  a  great-great- 
grandson  ;  Calvinus,  Lex. 

ADNEPTIS.  The  daughter  of  a  great- 
great-granddaughter ;  Calvinus,  Lex. 

ADNOTATIO.  (Lat.  notare).  A  sub¬ 
scription  or  signing. 

In  the  civil  law,  casual  homicide  was  excused 
by  the  indulgence  of  the  emperor,  signed  with 
his  own  sign-manual,  called  adnotatio  ;  Code,  9. 
16.  5 ;  4  Bla.  Com.  187. 

ADOLESCENCE.  That  age  which  fol¬ 
lows  puberty  and  precedes  the  age  of  major¬ 
ity.  It  commences  for  males  at  fourteen,  and 
for  females  at  twelve  years  completed,  and 
continues  till  twenty-one  years  complete ; 
Wharton. 

ADOPTION.  The  act  by'  which  a  person 
takes  the  child  of  another  into  his  family,  and 
treats  him  as  his  own. 

A  juridical  act  creating  between  two  per¬ 
sons  certain  relations,  purely  civil,  of  pater¬ 
nity  and  filiation;  6  Demolombe,  §  1. 

Adoption  was  practised  in  the  remotest  anti¬ 
quity,  and  was  established  to  console  those  who 
bad  no  children  of  their  own.  Cicero  asks, 
u Quod  est  jus  adoptionis?  nempe  ut  is  adoptat , 
qui  neque  procreare  jam  liberos  possity  et  cum  po- 
tuerit ,  sit  expertus.”  At  Athens,  he  who  had 
adopted  a  son  was  not  at  liberty  to  marry  with¬ 
out  the  permission  of  the  magistrates.  Gaius, 
Ulpian,  and  the  Institutes  of  Justinian  only  treat 
oi  adoption  as  an  act  creating  the  paternal  power. 
Originally,  the  object  of  adoption  was  to  intro¬ 
duce  a  person  into  the  family  and  to  acquire  the 
paternal  power  over  him.  The  adopted  took  the 
naine  of  the  adopter,  and  only  preserved  his  own 
adjectively,  as  Scipio  AEJmilianns  ;  Cccsar  Octavi- 
anus,  etc.  According  to  Cicero,  adoptions  pro¬ 
duced  the  right  of  succeeding  to  the  name,  the 
property,  and  the  lares:  “  her  edit  at  cs  nominis , 
pec’&n'ce,  sacrorum  seentee  sunt;”  Pro  Dom.  §§ 
13,  So. 

The  first  mode  of  adoption  was  in  the  form  of 
a  law  passed  by  the  comitia  curiata .  Afterwards, 
it  was  effected  bv  the  mancipatio ,  alienatio  per  ccs 
ff  l  brarn ,  and  the  in  jure  cessio  ;  by  means  of  the 
^t  the  paternal  authority  of  the  father  was  dis¬ 
solved,  and  by  the  second  the  adoption  was  com¬ 
pleted.  The  mancipatio  was  a  solemn  sale  made 
to  the  emptor  in  presence  of  five  Roman  citizens 
(who  represented  the  five  classes  of  the  Roman 
people) ,  and  a  libripens ,  or  scalesman,  to  weigh 
the  piece  of  copper  which  represented  the  price. 


By  this  sale  the  person  sold  became  subject  to  the 
mancqnum  of  the  purchaser,  who  then  emanci¬ 
pated  him ;  w  hereupon  he  fell  again  under  the 
paternal  power ;  and  in  order  to  exhaust  it  en¬ 
tirely  it  was  necessary  to  repeat  the  mancipatio 
three  times  :  si  pater  Jilium  ter  venumdabit  y  films 
a  patre  liber  es to.  After  the  paternal  power  wras 
thus  dissolved,  the  party  who  desired  to  adopt 
the  son  instituted  a  fictitious  suit  against  the 
purchaser  who  held  him  in  mancipium ,  alleging 
that  the  person  belonged  to  him  or  was  subject 
to  his  paternal  power  ;  the  defendant  not  deny¬ 
ing  the  fact,  the  praetor  rendered  a  decree  accord¬ 
ingly?  which  constituted  the  cessio  in  jure ,  and 
completed  the  adoption.  Adoptantur  autem,  cum 
a  parent  e  in  cujus  potest  ate  sunt ,  tertia  manclpa- 
tione  in  jure  ceduntur ,  atque  ab  eo}  qui  adoptat , 
apnd  eum  apyd  quern  legis  actio  est ,  vindicantur; 
Gell.  5. 19. 

Towards  the  end  of  the  Republic  another  mode 
of  adoption  had  been  introduced  by  custom. 
This  w  as  by  a  declaration  made  by  a  testator,  in 
his  will,  that  he  considered  the  person  whom  he 
wished  to  adopt  as  his  6on  :  in  this  manner  Julius 
Caesar  adopted  Octavius. 

It  is  said  that  the  adoption  of  wThich  we  have 
been  speaking  was  limited  to  persons  alieni  juris. 
But  there  wTas  another  species  of  adoption,  called 
adrogation,  which  applied  exclusively  to  persons 
wrho  were  sui  juris.  By  the  adrogation  a  pater - 
familias ,  with  all  who  wrere  subject  to  his  patria 
potestas ,  as  wrell  as  his  whole  estate,  entered  into 
another  family,  and  became  subject  to  the  pater¬ 
nal  authority  of  the  chief  of  that  family.  Quce 
species  adoptionis  dicitur  adrogatio ,  quia  et  is  qui 
adoptat  rogatur ,  id  est  interrogatur ,  an  velit  eum 
quem  adopturus  sit  justum  sibi  jilium  esse  ;  et  isy 
qui  adopt atur  rogatur  an  id  fieri  patiatur ;  et 
popidus  rogatur  an  id  fieri  jubeat ;  Gaius,  1.  99. 
The  formuke  of  these  interrogations  are  given  by 
Cicero,  in  his  oration  pro  Pom.  20 :  “  Velitis7 
jubeatis ,  tyiirites,  uti  Lucius  Valerius  Lucio  Titio 
tarn  jure  legeque  filius  sibi  siet ,  qnam  si  ex  eo 
patre  matreque  familias  ejus  natus  esset ,  utique  eo 
vitce  necisque  in  eum  potestas  siet  uti  pariendo  filio 
est ;  hoc  it  a  ut  dixi  vos,  Quirites  rogo.”  This  pub¬ 
lic  and  solemn  form  of  adoption  remained  un¬ 
changed,  with  regard  to  adrogation,  until  the 
time  of  Justinian  :  up  to  that  period  it  could  only 
take  place  populi  auctoritate.  According  to  the 
Institutes,  1.  11.  1,  adrogation  took  place  by  vir¬ 
tue  of  a  rescript  of  the  emperor,— principali  re - 
scriptOy  which  only  issued  causa  cognita;  and  the 
ordinary  adoption  took  place  in  pursuance  of  the 
authorization  of  the  magistrate, — imperio  magis- 
tratus .  The  effect  of  the  adoption  wfas  also 
modified  in  such  a  manner,  that  if  a  son  w'as 
adopted  by  a  stranger,  extranea  personay  he  pre¬ 
served  all  the  family  rights  resulting  from  his 
birth,  and  at  the  same  time  acquired  all  the 
family  rights  produced  by  the  adoption. 

In  the  United  States,  adoption  is  regulated 
by  the  statutes  of  the  several  states.  In 
Louisiana,  where  the  civil  law  prevails,  it  was 
abolished  by  the  Code  of  1808,  art.  35,  p.  50. 
In  many  of  the  continental  states  of  Europe 
it  is  still  permitted  under  various  restric¬ 
tions. 

ADPROMISSOR  (Lat.  vromittere).  One 
who  binds  himself  for  another;  a  surety  ,  a 
peculiar  species  of  fidejussor.  C  ah  mus,  Lex. 

The  term  is  used  in  the  same  sense  in  the 
Scotch  law.  The  cautionary  engagement  was 
undertaken  by  a  separate  act :  hence,  one  en¬ 
tering  into  it  was  called  ad  promtssor  (promis- 
sor  in  addition  to);  Erskine,  Inst.  3.  3.  1. 
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ADROGATION.  In  Civil  Law.  The 

adoption  ot  one  who  was  impubes,  that  is,  if 
a  male,  under  fourteen  years  of  age ;  if  a 
female,  under  twelve ;  Dig.  1.  7.  17.  1. 

ADSCRIPTI  (Lat.  scribere).  Joined  to 
by  writing;  ascribed;  set  apart;  assignee 
to ;  annexed  to. 

ADSCRIPTI  GLEB-53.  Slaves  who 
served  the  master  ot  the  soil ;  who  were  an¬ 
nexed  to  the  land,  and  passed  with  it  when  it 
was  conveyed  ;  Calvinus,  Lex. 

These  servi  adscript*  (or  adscriptitii)  glebes  held 
the  same  position  as  the  villeins  regardant  of  the 
Normans  ;  2  Bla.  Com.  93. 

ADSCRIPTITII  (Lat.).  A  species  of 
slaves. 

Those  persons  who  were  enrolled  and  liable 
to  be  dratted  as  legionary  soldiers ;  Calvinus, 
Lex. 

ADSESSORES  (Lat.  sedere).  Side 
judges.  .  Those  who  were  j'oined  to  the  regu¬ 
lar  magistrates  as  assistants  or  advisers ;  those 
who  were  appointed  to  supply  the  place  of  the 
regular  magistrates  in  certain  cases  ;  Calvinus, 
Lex. 

ADULT.  In  Civil  Law.  A  male  infant 
who  has  attained  the  age  of  fourteen;  a 
female  infant  who  has  attained  the  age*  of 
twelve ;  Domat,  Liv.  Prel.  tit.  2,  §  2,  n.  8. 

In  Common  Law.  One  of  the  full  am} 
of  twenty-one  ;  Swanst.  Ch.  553. 

ADULTER  (Lat.).  One  who  corrupts; 
one  who  corrupts  another  man’s  wife. 

Adulter  solidorum.  A  corrupter  of  metals  * 
a  counterfeiter ;  Calvinus,  Lex. 

ADULTERA  (Lat.).  A  woman  who  com¬ 
mits  adultery ;  Calvinus,  Lex. 

ADULTERATION.  The  act  of  corrupt¬ 
ing  or  debasing ;  the  act  of  mixing  somethin" 
impure  or  spurious  with  something  pure  or 
genuine,  or  an  inferior  article  with  a  superior 
one  of  the  same  kind.  1 

ADULTERATOR  (Lat.).  Acorrupter: 
a  counterfeiter.  r  ’ 

Adulterator  monetce.  A  forger  ;  DuCanm?. 

Adulterations  of  food,  when  wilful  are  nl" 
isliable  by  the  laws  of  most  countries  ’  In  Paris' 
malpractices  connected  with  such  adulterat  on 
are  in vestigated  by  the  Conseil  de  Salubrity  and 
punished.  In  Great  Britain,  numerous  ac  s  have 
been  passed  for  the  prevention  of  adulteration* 
they  are  usually  punished  by  a  fine,  determined 
by  a  summary  process  before  a  maeistratf  In 
Pennsylvania  the  adulteration  of  articles  of  food 
and  drink,  and  of  drues  and  mediVi..nc  •  !00d 

statute  of  March  31,  1860?  ma“e  a  S’  ^  by  a 
punishable  by  line  or  Imprisonment,  ofbS““°r 

int™YrL!ERINE'  Tl“e  isSUC  of“<Mtcro„s 

.gnorance  of  a  former  life  LTn 7^0  8'’ 

single  The  £  0,,¥™g  <* 

title  of  natural  children  a”nd  rt'e^SSf  laS 
discouraged  their  admission  to  orders 
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of  traders  acting  as  corporations  ^ 
charters,  and  paying  a  fine  annualk- r  0,« 
privilege  of  exercising  their  n,,,^  ,l0r  4# 
leges;  Smith,  Wealth  of  Na.,  hooff  Pfivi' 
AN  harton,  Diet.,  2d  Lond.  ed.  c’  10 i 

ADULTERIUM.  A  fine  imnosed  f  , 
commission  of  adultery.  BarriEgton,^ J 

ADULTERY.  The  voluntary  sexual  in 
tercourse  of  a  married  person  with  a  2 
other  than  the  offender’s  husband  or^? 
Bishop,  Mar  &  D.  §  415;  6  Mete.  243  ^ 
Me.  26i  ;  11  Ga.  56;  2  Strobh.  Eq.  174’  6 

I  he  voluntary  sexual  intercourse  of  a  mar 
ned  woman  with  a  man  other  than  her  hr 
band.  ^ 


Unlaw  ful  voluntary  6exual  intercourse  be 
tween  tw-o  persons,  one  of  whom  at  least  is  marl 
ned,  is  the  essence  of  the  crime  in  all  cases  In 
general,  it  is  sufficient  if  either  party  is  married- 
and  the  crime  of  the  married  party  will  be  adul- 
tery,  while  that  of  the  unmarried  party  will  be 
fornication;  1  Yeates,  6;  2  Dali.  124;  5  Jones. 
No.  C.  416;  27  Ala.  n.  s.  23;  35  Me.  205  ;  7 
Gratt.  591 ;  6  id.  673.  In  Massachusetts,  how- 
ever,  by  statute,  and  some  of  the  other  states,  if 
the  woman  be  married,  though  the  man  be  un¬ 
married,  he  is  guilty  of  adultery ;  21  Pick.  509; 
~  Blaekf.  318  ;  18  Ga.  264  ;  9  N.  H.  515 ;  and  see 
1  Harr.  N.  J.  380  ;  29  Ala.  313.  In  Connecticut, 
and  some  other  states,  it  seems  that  to  constitute 
the  offence  of  adultery  it  is  necessary  that  the 
woman  should  be  married  ;  that  if  the  man  only 
is  married,  it  is  not  the  crime  of  adultery  at  com¬ 
mon  law  or  under  the  statute,  so  that  an  indict¬ 
ment  for  adultery  could  be  sustained  against 
either  party ;  though  within  the  meaning  of  the 
law  respecting  divorces  it  is  adultery  in  the  man. 

It  is  not,  by  itself,  indictable  at  common 
law;  4  Bla.  Com.  65;  5  Rand.  627,  634;  but 
is  left  to  the  ecclesiastical  courts  for  punish¬ 
ment.  In  the  United  States  it  is  punishable 
by  fine  and  imprisonment  under  various  stat¬ 
utes,  which  generally  define  the  offence. 

Parties  to  the  crime  may  be  jointly  in¬ 
dicted;  2  Mete.  Mass.  190;  or  one  maybe 
convicted  and  punished  before  or  without 
the  conviction  of  the  other:  5  Jones,  No.  C. 
416.  * 

.  ADVANCEMENT.  A  gift  by  anticipa¬ 
tion  from  a  parent  to  a  child  of  the  whole  or 
a  part  of  what  it  is  supposed  such  child  ^ 
inherit  on  the  death  of  the  parent ;  6  *Vl  atfc*, 
87  ;  4  S.  &  R.  333  ;  17  Mass.  358  ;  U  J°hIls 
91  ;  Wright,  Ohio,  339. 

An  advancement  can  only  be  made  b>  a 
parent  to  a  child  ;  5  Miss.  356  ;  2  Jones,  N°* 
C.  lo7  ;  or  in  some  states,  by  statute,  to  ‘l 
grandchild,  4  Kent,  419  ;  4  Watts,  82 ;  4  V  es. 
437.  ’  ’ 

The  intention  of  the  parent  is  to  decide 
whether  a  gift  is  intended  as  an  advaiHtj 
nmnt ;  23  Penn.  85  ;  1 1  Johns.  91 ;  2  M’Cord, 
<-h.  103  ;  see  26  Vt.  665. 

A  mere  gift  is  presumptively  an  advance 
ment,  but  the  contrary  intention  may  ^ 
shown;  22  Ga.  574  ;  Sired.  121;  18  111- 1®'; 
3  #;°nes>  No.  C.  190  ;  3  Conn.  SI  ;  6  id. 

1  Mass.  527.  The  maintenance  and  educa- 
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tion  of  a  child,  or  the  gift  of  money  without 
a  view  to  a  portion  or  settlement  in  life,  is 
not  deemed  an  advancement ;  5  Rich,  Eq.  15 ; 
23  Conn.  516.  If  security  is  taken  for  re¬ 
payment,  it  is  a  debt  and  not  an  advance¬ 
ment;  21  Penn.  283;  29  id.  298;  23  Ga. 
531 ;  2  Patt.  &  II.  1  ;  22  Pick.  508  ;  and  see 
17  Mass.  93,  359 ;  2  Harr.  &  G.  114. 

No  particular  formality  is  requisite  to  indi¬ 
cate  an  advancement ;  stat.  22  &  23  Car.  II. 
c.  10;  1  Maddox,  Cli.  Pr.  507  ;  4  Kent,  418; 
16  Vt.  197  ;  unless  a  particular  form  of  indi¬ 
cating  such  intention  is  prescribed  by  statute 
as  requisite;  4  Kent,  418;  1  Gray,  587;  5 
id.  341 ;  5  R.  I.  255,  457. 

The  effect  of  an  advancement  is  to  reduce 
the  distributive  share  of  the  child  by  the 
amount  so  received,  estimating  its  value  at 
the  time  of  receipt;  1  S.  &  R.  422;  21  Mo. 
347 ;  3  Yerg.  112 ;  5  Harr.  &  J.  459  ;  1  Wash. 
Va.  224 ;  3  Pick.  450  ;  3  Rand.  1 1 7  ;  2  llay  w. 
266 ;  but  adding  interest  in  some  cases ;  2 
Watts,  314 ;  12  Gratt.  33  ;  yet  in  some  states 
the  child  1ms  his  option  to  retain  the  advance¬ 
ment  and  abandon  his  distributive  share ;  9 
liana,  193;  4  Ala.  n.  s.  121;  to  abandon 
his  advancement  and  receive  his  equal  share 
of  the  estate;  12  Gratt.  33;  15  Ala.  n.  s.  85 ; 
26  Miss.  592;  28  id.  674;  18  Ill.  167;  but 
this  privilege  exists  only  in  case  of  intestacy  ; 
1  Hill,  Ch.  10  ;  3  Yerg.  95  ;  3  Sandf.  Ch.  520 ; 
5  Paige,  Ch.  450;  14  Ves.  Ch.  323.  See 
Ademption. 


ADVANCES.  Payments  made  to  the 
owner  of  goods  by  a  factor  or  agent,  who  has 
or  is  to  have  possession  of  the  goods  for  the 
purpose  of  selling  them. 

An  agent  is  entitled  to  reimburse  himself 
from  the  proceeds  of  the  goods,  and  has  a 
hen  on  them  for  the  amount  paid;  Livermore, 
Ag.  38 ;  and  an  action  over  for  the  balance, 
against  his  principal,  if  the  sales  are  insuffi¬ 
cient  to  cover  the  advances ;  22  Pick.  40 ;  3 
i .  62  ;  12  N.  H.  239  ;  2  Pars.  Contr.  466  ; 
1  Houvier,  Inst.  n.  1 340. 


AD  VENA  (Lat.  venire).  In  Roman 
,aw-  One  of  foreign  birth,  who  has  left 
ns  own  country  and  settled  elsewhere,  and 
i'10..48  n°t  acquired  citizenship  in  his  new 
cality;  often  called  albanus ;  Du  Cange. 

ADVENT.  The  period  commencing  on 
naay  falling  on  St.  Andrew’s  day  (30th  of 
f  '.CI  .  er)>  or  the  nearest  Sunday  to  it,  and 
continuing  till  Christmas  ;  Blount. 

ateiV?>?.^  name  from  the  fact  that  it  immedi¬ 
ate  t>i  w,’.  ^  the  day  6et  apart  to  commemo- 
Cowei  .errhlrtl1  °r  coining  (advent)  of  Christ; 
p  >  Termes  de  la  Ley. 

tion,°r?irly’  ^ur*n?  this  period,  “all  conten- 
13  Ed  r  WCre  om*tted.”  But,  by  statute 
Were  aH  *  (Westm.  2)  c.  48,  certain  actions 


tw :STITI°ys .  (Lat.  adventitius). 
r<?golar  coi  C?mcs  incidentally,  or  out  of  the 

inSE1fTITIUS  (Lat.).  Foreign;  com- 
aii  unusual  source* 


Adventitia  bona  are  goods  which  fall  to  a 
man  otherwise  than  by  inheritance. 

Adventitia  dos  is  a  dowry  or  portion  <dven 
by  some  friend  other  than  the  parent.  " 

ADVENTURE.  Sending  goods  abroad 
under  charge  of  a  supercargo  or  other  agent, 
which  are  to  be  disposed  of  to  the  best  advan¬ 
tage  for  the  benefit  of  the  owners. 

The  goods  themselves  so  sent. 

ADVERSE  ENJOYMENT.  The  pos¬ 
session  or  exercise  of  an  easement  or  privilege 
under  a  claim  of  right  against  the  owner  of 
the  land  out  of  which  the  easement  is  derived ; 
2  Washb.  R.  P.  42. 

Such  an  enjoyment,  if  open,  4  M.  &  W. 
500  ;  4  Ad.  &  E.  369,  and  continued  uninter¬ 
ruptedly,  9  Pick.  251;  8  Gray,  441;  17 
Wend.  564;  26  Me.  440;  20  Penn.  331  ;  2 
N.  H.  255  ;  9  id.  454  ;  2  Rich,  136  ;  11  Ad. 
&  E.  788,  for  the  term  of  twenty  years,  raises 
a  conclusive  presumption  of  a  grant,  provided 
that  there  was,  during  the  time,  some  one  in 
existence,  in  possession  and  occupation,  who 
was  not  under  disability  to  resist  the  use ;  2 
Washb.  R.  P.  48. 

ADVERSE  POSSESSION.  The  en¬ 
joyment  of  land,  or  such  estate  as  lies  in 
grant,  under  such  circumstances  as  indicate 
that  such  enjoyment  has  been  commenced  and 
continued  under  an  assertion  or  color  of  right 
on  the  part  of  the  possessor;  3  East,  394  ;  1 
Pick.  466  ;  2  S.  &  R.  527;  3  Penn.  132;  8 
Conn.  440;  2  Aik.  Vt.  364;  9  Johns.  174; 
18  id.  40,  355;  5  Pet.  402 ;  4  Bibb,  550  ; 
43  Ala.  643. 

When  such  possession  has  been  actual,  3 
S.  &  R.  517;  7  id.  192;  2  Wash.  C.  C. 
478,  and  has  been  adverse  for  twenty  years, 
of  which  the  jury  are  to  judge  from  the  cir¬ 
cumstances,  the  law  raises  the  presumption 
of  a  grant;  Angell,  Wat.  Cour.  85,  et  seq. 
But  this  presumption  arises  only  when  the  use 
or  occupation  would  otherwise  have  been  un¬ 
lawful ;  3  Me.  120;  6  Cowen,  617,  677  ;  8 
id.  589  ;  4  S.  &  R.  456. 

The  adverse  possession  must  be  “actual, 
continued,  visible,  notorious,  distinct,  and 
hostile;”  6  S.  &  R.  21.  See  numerous 
cases  in  note  to  Nepean  v.  Doe,  2  Sm.  Lead. 
Cas.  597. 

In  55  Miss.  671  it  is  said  that  there  must  be 
a  claim  of  ownership;  liutsee  41  N.  J.  L.  527. 

Possession  is  not  adverse : 

When  both  parties  claim  under  the  same 
title ;  as,  if  a  man  seised  of  certain  land  in 
fee  have  issue  two  sons,  and  die  seised,  and 
one  of  the  sons  enter  by  abatement  into  the 
land,  the  statute  of  limitations  will  not  ope¬ 
rate  against  the  other  son;  for  when  t  ie 
abator"  entered  into  the  land  of  his  father, 
before  entry  made  by  his  brother,  the  law  in¬ 
tends  that  he  entered  claiming  as  heir  to  his 
father,  by  which  title  the  other  son  also  claims ; 
Coke,  Litt.  s.  396 ; 

When  the  possession  of  the  one  party  is 
consistent  with  the  title  of  the  other;  as 
where  the  rents  of  a  trust  estate  were  received 
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by  a  cestui  que  trust  tor  more  than  twenty 
y  ears  alter  the  creation  of  the  trust,  without 
any  interference  of  the  trustee,  such  posses¬ 
sion  being  consistent  with  and  secured  to  the 
cestui  que  trust  by  the  terms  of  the  deed,  the 
receipt  was  held  not  to  Ik*  adverse  to  the  title 
of  the  trustee ;  8  East,  248 :  see  69  Mo.  117; 

When,  in  contemplation  of  law,  the  claim¬ 
ant  has  never  been  out  of  possession ;  as, 
where  Paul  devised  lands  to  John  and  his 
hen's,  and  died,  and  John  died,  and  after¬ 
wards  the  heirs  of  John  and  a  stranger  entered, 
and  took  the  profits  for  twenty  years :  upon 
ejectment  brought  by  the  devisee  of  the  heir 
of  John  against  the  stranger,  it  was  held  that 
the  perception  of  the  rents  and  profits  by  the 
stranger  was  not  adverse  to  the  devisee's 
title ;  for  when  two  men  are  in  possession, 
the  law  adjudges  it  to  Ik*  the  possession  of 
him  who  has  the  right ;  1  Ld.  Raym.  S29  ; 

When  the  occupier  has  acknowledged  the 
claimant’s  titles ;  as,  if  a  lease  Ik*  granted  for 
a  term,  and,  alter  paying  the  rent  for  the  land 
during  such  term,  the  tenant  hold  for  twenty 
years  without  paying  rent,  his  possession  will 
not  be  adverse.  See  1  B.  8:  P.  542 ;  8  B.  & 
C.  717  ;  2  Bouvier.  Inst.  n.  219S,  2194.  2351. 

ADVERTISEMENT  (Lat.  adcertere,  to 
turn  to). 

Information  or  knowledge  communicated 
to  individuals  or  the  public  m  a  manner  de¬ 
signed  to  attract  general  attention. 

A  notice  published  either  in  handbills  or  in 
a  newspaper. 

The  law  in  many  instances  requires  parties 
to  advertise  in  order  to  give  notice  of  acts 
which  are  to  be  done ;  in  these  cases,  the  ad¬ 
vertisement  is  in  general  equivalent  to  notice. 
But  there  are  cases  in  which  such  notice  is  not 
sufficient,  unless  brought  home  to  the  actual 
knowledge  of  the  party.  Thus,  notice  of  the 
dissolution  of  partnership  by  advertisement  in 
a  newspaper  printed  in  the  city  or  county 
where  the  business  is  carried  on*  although  it 
is  of  itself  notice  to  all  persons  who  have  had 
no  previous  dealings  with  the  firm,  yet  it  is 
not  notice  to  those  who  have  had  such  pre¬ 
vious  dealings ;  it  must  be  shown  that  persons 
of  the  latter  class  have  received  actual  notice  ; 
4  Whart.  484.  See  17  Wend.  526;  22  id. 
183;  9  Dan.  Kv.  166;  2  Ala.  n.s.  502;  8 
llumphr.  418;  3  Bingh.  2.  It  has  been  held 
that  the  printed  conditions  of  a  line  of  public 
coaches  are  sufficiently  made  known  to  pas¬ 
sengers  by  being  posted  up  at  the  place  when* 
they  book  their  names.  W.  8c  S,  373  ;  $ 
520.  An  advertisement  by  a  railroad  cor¬ 
poration  in  a  newspaper  in  the  English  lan¬ 
guage  of  a  limitation  of  its  liability  for  bag¬ 
gage  is  not  notice  to  a  passenger  who  does  not 
understand  English;  16  Penn.  68. 

When  an  advertisement  contains  the  terms 
of  sale,  or  description  of  the  property  to  be 
sold,  it  will  bind  the  seller;  and  if  there  Ik*  a 
material  misrepresentation,  it  may  avoid  the 
contract,  or  at  least  entitle  the  purchaser  to  a 
compensation  and  reduction  from  the  agreed 
price.  * 


Advertisements  published  bond  ridTt  * 
apprehension  of  a  person  suspected  of  •  *** 
or  for  the  prevention  of  fraud,  are  nriv;ir'too’ 
Thus,  an  advertisement  of  the  loss  of 
bills  of  exchange,  supposed  to  have  Um 
beizled,  made  in  the  belief  that  it  ^ 
sary  either  for  the  purposes  of  justice  S** 
view  to  the  discovery  and  conviction  0f  ,V 
offender,  or  for  the  protection  of  the  defcn  e 
himself  against  the  liability  to  which  he  nJ 
Ik*  exposed  on  the  bills,  is  privile^K 
these  were  the  defendant's  onlv  inducement 
Heard,  Lib.  &  Sland.  §  131.  * 

A  sign-board,  at  a  person’s  place  of  besi. 
ness,  giving  notice  of  lottery-tickets  being  fa. 
sale  there,  is  an  “  advertisement and.  if 
erected  before  the  passage  of  a  statute  makir* 
the  advertising  of  lottery-tickets  penal,  a  ctnv 
ti nuance  of  it  is  within  the  statute :  5  Pick.  42. 

ADVICE.  Information  given  by  letter 
by  om*  merchant  or  banker  to  another  in 
regard  to  some  business  transaction  which 
concerns  him  ;  Chi  tty,  Bills,  185. 

ADVISARE.  ADVISARI  (LaL).  To 
advise;  to  consider;  to  lx*  advised  ;  to  consult. 

Occurring  often  iu  the  phrase  atria  adrittri 
rult  (usually  abbreviated  cwr.  <h,Y.  ra7/  or  ('.  .1. 
1’.),  the  court  wishes  to  consider  of  the  matter. 
When  a  point  of  law  requiring  deliberation  anise, 
the  court,  instead  of  giviug  an  immediate  deri¬ 
sion,  ordered  a  cur.  odr.  euJt  to  be  entered,  and 
then,  after  consideration,  gave  a  decision.  Thus, 
from  amongst  numerous"  examples,  in  Clituint 
rt.  Chivis,  S  B.  &  C.  172.  after  the  account  of  tbs 
argument  we  find  cur.  o«fr.  rult;  then,  “on  a 
subsequent  day  judgment  was  delivered,’’  etc. 

ADVISEMENT.  Consideration ;  delib¬ 
eration  ;  consultation. 

ADVOCATE.  An  assistant :  adviser:  * 
pleader  of  causes. 

Derived  from  aditvwre.  to  summon  to  one  s 
assistance;  arfeocufws  originally  signified  *11  *** 
sistant  or  helper  of  any  kind,  even  an  aoooni} 
in  the  commission  of  a  crime:  Cicero,  iVottf- 
ciHu.  c.  8 ;  Livy,  lib.  ii.  55 ;  iii.  47 ;  Tertulli*«- 
7V  Idolatr.  cap.  xxiii.  ;  Petrou.  Saiyric.  cap- 
Secondarily,  it  was  applied  to  one  called  w  “ 
assist  a  party  in  the  conduct  of  a  suit :  In*5*  * 
11.  D,  50,  IS.  dc  ertr.  <*>s/n.  Hence,  a  plead<  < 
which  is  its  present  signification. 

In  Civil  and  Ecclesiastical  Law*.  A* 
officer  of  the  court,  learned  in  the  law.  "  , 
is  engaged  by  a  suitor  to  maintain  or  do*  ( 
his  cause.  Advocates,  like  counsellors.  1 
the  exclusive  privilege*  of  addressing  the  ^ 
either  orally  or  in  written  pleadings /,*IW  ’j  i 
general,  in  regard  to  duties,  liabilities- 
privilege's,  the* same  rules  apply 
tandis  to  advocates  as  to  counsellors-  *■ 

Covkssuoiu  .  e  .UnA 

Lord  Adrocate. — An  officer  in  ",v, 
appointed  by  the  crown,  during  pleasure-  ' 
take  care  of  the  king’s  interest  botorc 
courts  of  session,  iusnoiarv.  and  exe-  '*°*»*‘'‘ 
All  actions  that  concern  the  king’s 
civ  il  or  criminal,  must  Ik*  carried  on  with  e* 
course  of  the  lord  advocate.  He  *  ..Y,r 

charges  the  duties  of  public  prosecutor-  e-1^ 
in  person  or  by  one  ot  his  four  deputies.  " 
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are  called  adcocates-depute.  Indictments  for 
crimes  must  be  in  his  name  as  accuser.  He 
supervises  the  proceedings  in  important  crimi¬ 
nal  cases,  and  has  the  right  to  appear  in  all 
such  cases.  He  is,  in  fact,  secretary  of  state 
for  Scotland,  and  the  principal  duties  are  con 
neeted  directly  with  the  administration  of  the 
government. 

Inferior  courts  have  a  procurator  fscal, 
who  supplies  before  them  the  place  of  the 
lord  advocate  in  criminal  cases  ;  see  2  Bankt 
Inst.  492 

College  or  Faculty  of  Advocates. — A  cor. 

I  porate  body  in  Scotland,  consisting  of  the 
members  of  the  bar  in  Edinburgh.  A  lar^e 
portion  of  its  members  are  not  active  prac¬ 
titioners,  however;  2  Bankt.  Inst.  486. 

Church  or  Ecclesiastical  Advocates. — 
Pleaders  appointed  by  the  church  to  maintain 
its  rights. 

In  Ecclesiastical  Law.  A  patron  of 
living;  one  who  has  the  advowson,  advocatio 
Tech.  Diet. ;  Ayliffe,  Par.  53  ;  Dane,  Abr.  c 
31,  §  20;  Erskine,  Inst.  79,  9. 

Originally  the  management  of  suits  at  law 
was  undertaken  by  the  patronus  for  his  cliens 
as  a  matter  of  duty  arising  out  of  their  recip¬ 
rocal  relation.  Afterwards  it  became  a  pro- 
fesssion,  and  the  relation,  though  a  peculiarly 
confidential  one  while  it  lasted,  was  but  tem¬ 
porary,  ending  with  the  suit.  The  profession 
was  governed  by  very  stringent  rules  :  a  lim¬ 
ited  number  only  were  enrolled  and  allowec 
to  practise  in  the  higher  courts — one  hundrec 
and  fifty  before  the  prcefectus  preetorio;  Dig. 
8,  11;  Code,  2,  7;  fifty  before  the  preef. 
dug.  and  dux  JEgypticus  at  Alexandria;  Dig 
8,  13;  etc.  etc.  The  enrolled  advocates 
were  called  advocati  ordinarii.  Those  npt 
enrolled  were  called  adv.  supernumerarii  or 
extraor  dinar  it,  and  were  allowed  to  practise 
in  the  inferior  courts;  Diff.  8,  13.  From 
their 


he  must  be  of  good  repute,  not  convicted  of 
an  mtumous  act;  1  1,  S  8,  1>.3,1;  he  could 
not  be  advocate  and  indir^  Jn  _ 


1.  6, 


,,  Dig.  8,  13. 

ranks  vacancies  in  the  list  of  ordi¬ 
narii  were  filled;  Ibid.  The  ordinarii  were 
either  fi scales,  who  were  appointed  by  the 
crown  for  the  management  of  suits  in  which 
the  imperial  treasury  was  concerned,  and  who 
received  a  salary  from  the  state  ;  or  privati 
whose  business  was  confined  to  private  causes 
1  he  advocati  ordinarii  were  bound  to  lend 
their  aid  to  every  one  applying  to  them,  un¬ 
less  a  just  ground  existed  for  a  refusal ;  and 
they  could  be  compelled  to  undertake  the 
cause  of  a  needy  party ;  1.  7,  C.  2,  6.  The 
supernumerarii  were  not  thus  obliged,  but, 
mving  once  undertaken  a  cause,  were  bound 
to  prosecute  or  defend  it  with  diligence  and 
fidelity. 

J  he  client  must  be  defended  against  every 
person,  even  the  emperor,  though  the  advo- 
Cat\  f  scales  could  not  undertake  a  cause 
against  the  fscus  without  a  special  permis- 
Sl0n5  11.  1  et  2,  C.  2,  9;  unless  such  cause 
Yas  their  own,  or  that  of  their  parents,  cliil- 
re.n>  or  ward;  1.  10,  pr.  C.  11,  D.  3,  1. 

An  advocate  must  have  been  at  least  seven- 
teen  years  of  age ;  1.  1,  §  3,  D.  3,  1 ;  he  must 
he  blind  or  deaf ;  1.  1,  §  3  et  5,  D.  3,  1 ; 
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Aocate  and  judge  in  the  same  cause  ; 
pr.  G.  2,  6 ;  he  could  not  even  be  a  jud<*e 
in  a  suit  m  which  he  had  been  engaged  Is 
advocate;  1.17,  D.  2,1;  1.14,  C.  l"5I;  nor 
after  being  appointed  judge  could  he  practise 
as  advocate  even  in  another  court;  1.  14,  pr. 
C.  1,  51 ;  nor  could  he  be  a  witness  in  the 
cause  in  which  he  was  acting  as  advocate*  1. 
ult.  D.  22,  5 ;  22  Gluck,  Pand.  p.  161,  et  seq. 

He  was  bound  to  bestow  the  utmost  care 
and  attention  upon  the  cause,  nihil  stuclii  reli - 
quentes,  quod  sibi  possibile  est;  1.  14,  §  1,  C. 
3,  1.  He  was  liable  to  his  client  for  damages 
caused  in  any  way  by  his  fault ;  5  Gluck,  Pand. 
110.  If  he  had  signed  the  concepit,  he  was 
responsible  that  it  contained  no  matter  punish¬ 
able  or  improper;  Boehmer,  Cons,  et  Decis. 
t.  ii.  p.  1,  resp.  cviii.  no.  5.  He  must  clearly 
and  correctly  explain  the  law  to  his  clients, 
and  honestly  warn  them  against  transgression 
or  neglect  thereof.  He  must  frankly  inform 
them  of  the  lawfulness  or  unlawfulness  of  their 
cause  of  action,  and  must  be  especially  careful 
not  to  undertake  a  cause  clearly  unjust,  or  to 
let  himself  be  used  as  an  instrument  of  chi¬ 
canery,  malice,  or  other  unlawful  action ;  1. 
6,  §§  3,4,  C.  2,  6;  1.  13,  §  9  ;  1.  14,  §  1,  C. 
3,  1.  In  pleading,  he  must  abstain  from  in¬ 
vectives  against  the  judge,  the  opposite  party 
or  his  advocate;  1.  6,  §  1,  C.  2,  6.  Should 
it  become  necessary  or  advantageous  to  men¬ 
tion  unpleasant  truths,  this  must  be  done  with 
the  utmost  forbearance  and  in  the  most  mode¬ 
rate  language;  5  Gluck,  Pand.  111.  Consci¬ 
entious  honesty  forbade  his  betraying  secrets 
confided  to  him  by  his  client  or  making  any 
improper  use  of  them ;  he  should  observe  in¬ 
violable  secrecy  in  respect  to  them  ;  ibid . ;  he 
could  not,  therefore,  be  compelled  to  testify 
in  regard  to  such  secrets  ;  1.  ult.  D.  22,  5. 

If  he  violated  the  above  duties,  he  was 
liable,  in  addition  to  compensation  for  the 
damage  thereby  caused,  to  fine,  or  imprison¬ 
ment,  or  suspension,  or  entire  removal  from 
practice,  or  to  still  severer  punishment,  par¬ 
ticularly  where  he  had  been  guilty  of  a  pros, - 
varicatioj  or  betrayal  of  his  trust  for  the 
benefit  of  the  opposite  party;  5  Gliick,  Pand. 
111. 

Compensation . — By  the  lex  Cincia ,  A.  U. 

C.  549,  advocates  were  prohibited  from  re¬ 
ceiving  any  reward  for  their  services.  In 
course  of  time  this  became  obsolete.  Claudius 
allowed  it,  and  fixed  ten  thousand  sesterces 
as  the  maximum  fee.  Trajan  prohibited  this 
fee,  called  honorarium ,  from  being  paid  before 
the  termination  of  the  action.  This,  too,  was 
disregarded,  and  prepayment  had  become  law¬ 
ful  in  the  time  of  Justinian;  5  Gliick,  Pand. 
M7.  The  fee  was  regulated  by  law,  unless 
the  advocate  had  made  a  special  agreement 
with  his  client,  when  the  agreement  fixed  the 
amount.  But  a  pactum  de  quota  litis ,  i .  e., 
an  agreement  to  pay  a  contingent  fee,  was 
prohibited,  under  penalty  of  the  advocate  s 
forfeiting  his  privilege  of  practising;  1.  5,  C. 
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**  .V\  nut,  nr  conditional  too  in 

wlmUOH  to  the  l»wl\il  charjfo  am)  depending 
nj'v'n  his  gaining  tho  cause,  was  also  pro¬ 
hibited^  ft  tllUck,  Hand,  l St)  of  soy.  Hut  an 
agreement  to  pay  a  potmoriou*  nnj»ht  been* 
toreod  w  Uon  it  was  not  entered  into  till  artor 
tho  conclusion  ot'  tho  suit;  h  1,  §  12,  1>,  ftO, 
IS,  l  ho  compensation  ot'  tlvo  advocate  mi^lvt 
als\>  be  in  tho  >vav  ot'  an  annual  salary  :  ft 
Clttck,  Hand.  1 3S, 

lit **eWy.  — Tho  ad\ oeato  had  tho  rijrht  to 
velaln  pastors  ami  instrmnonts  ot'  his  client 
until  nay  incut  ot'  his  foe;  l,  2ih  Hij*.  s.  2. 
Should  this  tail,  ho  could  apply  for  redress 
to  tho  oou i't  whore  tin'  oauso  was  tru'd  hv 
|  vt  it  ion,  a  formal  notion  boon*  uniHWssarv  ; 
ft  tilUek,  I'and.  12S, 

ADVOCATI  (l ait,  '  In  Roman  Law, 

Ihuroos ;  jxlvxolors ;  speakers. 

Vm  tonUy,  any  one  who  tout  his  aid  to  a  friend, 
ano  w  hr'  w  as  supposed  tv'  tv  able  in  any  w  ay  tv' 
influence  a  jUxl^w,  "  as  eaiU\l  adeocatos. 

t'.  ♦.  s  .,'v.wa  denoted  a  speaker  vw  pleader  merely ; 
*■  w ;  vs  roswuMovl  more  nearly  a  counsellor ;  or, 
still  more  o\.  v  aus  us  no^ht  bo  rendered 
ha  *xjshrr,  avwl  adwyatus  attoraej;  thovnrh  tho 
outkss  of  an  *.*oo*rw$  woro  much  more  extended 
than  those  vvt  a  modern  attorney ;  Du  Can?* ' 
Oalviuus,  Lex,  '  ' 

A  witness. 

ADVOCATI  ECCLESIAL  Adwvatw 

ot  tho  church. 

These  were  of  two  sorts:  tboso  retained  as 
iveaders  to  arvue  tho  eases  of  tho  ohutvh  and 
a.to-,1  to  its  law-matt***;  amt  advvoate*.  vVr 
the  adv\"irs*v« ;  Rowel ; 

it  ukfSkv 

ADVOCATI  FISCI  In  otrtl  L.W. 

TVaso  chosen  by  tho  emperor  to  arvjtto  his 
«***  whenever  a  question  ato^'  «&vW  his 
revenues ;  Oalvnms.  l.e\, ;  $  HU,  Com.'*:. 

ADVOCATIA.  In  Civil  Law,  IV 

tunv-ttons,  duty  or  privilege  «f  an  advocate ; 
iHt  Oarn^,  A  Brecon*, 

ADVOCATION  In  Scotch  Law.  The 

wtN'\**  ot  *  oauso  trout  an  interior  to  a  suras 
^  V  or  warrant  i4s 

"t*1  ***  *P»w  court.  Seo  H  -  , 

'  xTTtcu  or  Aovov  v 

p4“Jw;  * 


•ISSSLi  **  *  ««—**• 
i  -- tstjs  ^S^rsrS: 

V  ^  ary  to  eoh*:,  to  a  church  5  whoa  a  neosoa* 
a  v.v, ^  w  W  W  ^  ii'is  o2^ 


whotv  tin'  bishop  himsolf  is  a  patron'  nj 
sun  of  tho  moirtjf  of  Mo  church,  whiv't!*** 
tux'  two  sovoral  jvatrons  and  two  inonmk  ^ 
in  tho  samo  church  ;  «  taotWv  of  „'!nts 
whoro  two  innst  join  tho  ^msontation  of  or’ 
moutulH'iit ;  udtwrsoM  of  rclimou*  i  L  * 
o,M  M-h  is  V,.s.«v  ill  «:’■ 

toumM  such  «  house ;  S  Hl«,  l\,„,  i° 
Muvhouso.  J</n>rs(>'»s Cotnvns,  lh,,  ■' 
ootrson,  t^uat-c  ImjvtKt ;  Baion.  Abr 
m*»9i  Burns,  KocK  Uw,  "V 

ADVOWTRY,  In  English  Law.  Tho 

cruno  oonunittcd  by  a  woman  who.  havit  , 
comunttosl  adultery,  cotvtinmxl  to  live  w;',t 

tho  mlultomr ;  Cowelj  Termes  de  la  J>y. 

JUDES  (Lat.),  In  Civil  Law.  A  d«v]L 
ins;  ahouso;  a  tomplo. 

h\  the  country  every  thiny  upon  tho  sun 
taw  ot  tho  soil  passed  under  tho  torin 
Du  Cangv' ;  Calvinus,  Eox. 

■AEIDILE  ^Eat,).  In  Roman  Law.  An 
ottnvr  who  attemlod  to  tho  repairs  of 
temples  and  other  puhlio  buildups ;  tho  re. 
Ivors  ami  clean) imrsa  ot'  tho  streets';  tho  care 
or  tho  weights  and  measures;  tho  providiivf 
txvr  t unorals  and  jratnos ;  and  rv'^ulatiiv^  the 
tvrtvx'sot*  jvrovishvns;  Ainsworth,  Lex.;  Smith. 
Fox.;  lhtCan^e, 

A2DILTTIUM  EDICTDM  ( Lat.\  la 
Roman  Law.  t  hat  provision  In  w  hich  tho 
wtyw  at  a  diseases)  or  mpnfttt  slave,  hvvse, 
or  other  animal  was  relieved  at  tho  oxjxssv 
c:  the  Tx'mlor  who  had  sold  him  as  sound 
kr.v'w  '.uj;  him  to  he  imjw'rtWt :  Calvinus.  Lea 
AEL  .Nortnanb  A  gm 
als\> - 1..,  «t  f  *  Kolham. 

-®S  ALTENCM  ^Ijit.).  In  Civil  Law 
•  debt. 

^cc^l'y  tTansIat«\l,  tho  money  of  another ;  the 
u  U  ,aw  vamskrortnc  bv'm'wvxi  ravwx  '  as  i>e 

*  anoAer,  as  dhttmfcM  Item  m 
anw,  one  s  ow  n. 

,  JEfTIMATI°  CAPITIS  ^1  J»t.  the  rah-v 

lx  ^  price  to  be  ivtkl  for  tek:^ 

the  hte  «  a  human  boii^. 

declared,  in  an  assembly  ho-d 
“  tv*  N'  {tax;  tv  -*s 

SiSsrsLgs^  2*^*  ^ 

t  'V*  '  •'*«  arehbasKf' s  or  vnrw  >. 

U^L  l!  *  r*^'$  «  ftwk  AU  ; 


A  gwuKitather.  S*.v‘  oi 


Advows**s  are  .h^vsat  kimisr  as  ** 
re>  aywe^aw*.  who*  it  detvwds  k-vat 
m*»vv.  oto.;  *Av«w«»  t'w  eresaC  whou  *  V. 
^  tvs  *  aoc  to*  JL . 

wwarasaefea.  where  the 

VWC  -C  t-«rA*  «MS  *2^ .  *T 


v'*£  W  r-arrx-*  ^  ^  the 


1.r*S?TAS  OTANTILI  FROXIMA  !  a:  ' 

*7  •ext  itWanoy.  (Me*  wnuva 

Av»k,  4  Ria.  Com.  22. 

AITECTICN.  Vhe  making  rxtvr. 
y»  <w  w.vVty^ir'ag  a  thir-r  to  assw-o  the  r**~ 
01  momry.  cv  the  viisetoe  ^ 
a.?.  ^  ^  t  Tevdm.  1  Vt 

U-*5  '-  Movement  « 
r"  'b  xrisrvxo;so* ;  mtrattkxr. 

^^tV  eiatw  for  a  eVLer^e  vy  a  > 
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AFFINITAS 


To  affeeran  amercement — To  establish  the 
amount  which  one  amerced  in  a  court- leet 
should  pay. 

To  ajf'eer  an  account. — To  confirm  it  u.. 
oath  in  the  exchequer;  Cowel ;  Blount; 
Spelman. 

AFFEERORS.  In  Old  English  Law. 

Those  appointed  by  a  court- leet  to  mulct 
those  punishable,  not  by  a  fixed  fine,  but  by 
an  arbitrary  sum  called  amercement.  Termes 
de  la  Ley;  4  Bla.  Com.  373. 

AFFIANCE  (Lat.  ajjidare ,  ad ,  Jidem , 
dare ,  to  pledge  to). 

A  plighting  of  troth  between  man  and 
woman  ;  Littleton,  §  39. 

An  agreement  by  which  a  man  and  woman 
promise  each  other  that  they  will  marry  to 
gether ;  Pothier,  TraitA  du  Mar.  n.  24. 

Marriage  ;  Coke,  Litt.  34  a.  See  Dig.  23, 
1.  1 ;  Code,  5.  1.  4. 

AFFIANT.  A  deponent. 

AFFIDARE  (Lat.  ad  Jidem  dare).  To 
pledge  one’s  iaith  or  do  fealty  by  making 
oath;  Cowel. 

Used  of  the  mutual  relation  arising  between 
landlord  and  tenant ;  1  Washb.  R.  P.  19  ;  1  Bla. 
Com.  367 ;  Termes  de  la  Ley,  Fealty.  Affidavit 
is  of  kindred  meaning. 

AFFIDATUS.  One  who  is  not  a  vassal, 
but  who  for  the  sake  of  protection  has  con¬ 
nected  himself  with  one  more  powerful ;  Spel¬ 
man,  Gloss. ;  2  Bla.  Com.  46. 

AFFIDAVIT  (Lat.).  In  Practice.  A 

statement  or  declaration  reduced  to  writing, 
and  sworn  or  affirmed  to  before  some  officer 
who  has  authority  to  administer  an  oath  or 
affirmation. 


It  differs  from  a  deposition  in  this,  that  in  tAe 
latter  the  opposite  party  has  an  opportunity  to 
cross-examine  the  witness,  whereas  an  affidavit 
is  always  taken  ex  parte ;  Gresley,  Eq.  Ev.  413 ; 
3  Blatch.  456. 


must be  signed  by  the  officer  with  the  addition 

his  official  title.  In  the  case  of  some  offi- 
cers  the  statutes  conferring  authority  to  take 
affidavits  require  also  his  seal  to  be  affixed 
In  general,  an  affidavit  must  describe  the 
deponent  sufficiently  to  show  that  he  is  enti¬ 
tled  to  offer  it ;  for  example,  that  he  is  a  party 
or  agent  or  attorney  of  a  party,  to  the  prcZ 
ceeding ;  7  Hill,  177;  4  Denio,  71,  258 ;  and 
this  matter  must  be  stated,  not  by  way  of  re¬ 
cital  or  as  mere  description,  but  as  an  allega¬ 
tion  in  the  affidavit;  3  N.  Y.  41  ;  8  id.  158. 

AFFIDAVIT 
Practice 


An  affidavit  includes  the  oath,  and  may  show 
what  facts  the  affiant  swore  to,  and  thus  be 
available  as  an  oath,  although  unavailable  as 
an  affidavit ;  28  Wis.  460. 

By  general  practice,  affidavits  are  allowable 
to  present  evidence  upon  the  hearing  of  a 
motion,  although  the  motion  may  involve  the 
very  merits  of  the  action ;  but  they  are  not  al¬ 
lowable  to  present  evidence  on  the  trial  of  an 
issue  raised  by  the  pleadings.  Here  the  wit¬ 
nesses  must  be  produced  before  the  adverse 
party.  They  are  generally  required  on  all 
motions  to  open  defaults  or  to  grant  delay  in 
the  proceedings  and  other  applications  by  the 
defendant  addressed  to  the  favor  of  the  court. 

formal  parts. — An  affidavit  must. intelligi¬ 
bly  refer  to  the  cause  in  which  it  is  made. 

I  he  strict  rule  of  the  common  law  is  that  it 
must  contain  the  exact  title  of  the  cause. 

*his,  however,  is  not  absolutely  essential  ; 

80  Bl.  307.  The  place  where  the  affidavit  is 
.  en  must  be  stated,  to  show  that  it  was  taken 
^ffhin  the  officer's  jurisdiction;  1  Barb.  i. 

\r-  601.  The  deponent  must  sign  the  affida-  Utx. 
Vlt  at  the  end ;  11  Paige,  Ch.  1 73.  1  he  jurat 

7  O' 


OF  DEFENCE.  In 

A  statement  made  in  proper  form 
that  the  defendant  has  a  good  ground  of  de¬ 
fence  to  the  plaintiff’s  action  upon  the  merits. 

The  statements  required  in  such  an  affidavit 
vary  considerably  in  the  different  states  where 
they  are  required.  In  some,  it  must  state  a 
ground  of  defence ;  1  Ashm.  4 ;  Troub.  &  H. 
r  r.  §  399 ;  in  others,  a  simple  statement  of  belief 
that  it  exists  is  sufficient.  Called  also  an  affida¬ 
vit  of  merits,  as  in  Massachusetts.  See  as  to  its 
salutary  effect,  20  Penn.  387 ;  1  Grant,  190. 

It  must  be  made  by  the  defendant,  or  some 
person  in  his  behalf  who  possesses  a  knowl¬ 
edge  of  the  facts;  1  Ashm.  4. 

The  effect  of  a  failure  to  make  such  affida¬ 
vit  is,  in  a  case  requiring  one,  to  default  the 
defendant;  8  Watts,  367.  It  was  first  estab¬ 
lished  in  Philadelphia  by  agreement  of  mem¬ 
bers  of  the  bar ;  3  Binn.  423  ;  and  afterwards 
by  act  of  assembly.  A  law  permitting  judg¬ 
ment  in  default  of  such  an  affidavit  is  consti¬ 
tutional;  99  Mass.  104;  86  Penn.  225. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

In  Practice.  An  affidavit  which  is  required 
in  many  cases  before  a  person  can  be  arrested. 

Such  an  affidavit  must  contain  a  statement, 
clearly  and  certainly  expressed,  by  some  one 
acquainted  with  the  fact,  of  an  indebtedness 
from  the  defendant  to  the  plaintiff,  and  must 
show  a  distinct  cause  of  action  ;  Selwvn,  Pr. 
104  ;  1  Cliitty,  Plead.  165.  See  Bail. 

AFFILARE.  To  put  on  record  ;  to  file ; 

8  Coke,  319;  2  M.  &  S.  202. 

AFFILIATION.  In  French  Law.  A 
species  of  adoption  which  exists  by  custom  in 
some  parts  of  France. 

The  person  affiliated  succeeded  equally  with 
other  heirs  to  the  property  acquired  by  the  de¬ 
ceased  to  whom  he  had  been  affiliated,  but  not 
to  that  which  he  inherited. 

Ecclesiastical  Law.  A  condition 


In 

which  prevented  the  superior  from  remov¬ 
ing  the  person  affiliated  to  another  convent , 
Guyot,  Rdpert. 

AFFINES  (Lat.  Jinis).  In  Civil  Law. 

Connections  by  marriage,  whether  of  the  per¬ 
sons  or  their  relatives  ;  Calvinus,  Lex. 

From  this  word  we  have  affinity,  denoting  rela¬ 
tionship  by  marriage ;  1  Bla.  Com.  ■>  •  f 

The  singular,  afflni*,  is  used  in  Vu  Can-e 

related  significations— ^abou  ^^’(an  aideiT  Jr 

one  who  hasTnoVicdtc  of  a  crime)  ;  Calvinus, 

AFFINITAS.  In  Civil  Law.  Affinity . 


AFFIX  IT  AS  AFFINITATIS 
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affray 


AFFINITAS  AFFINITATIS.  That 
connection  between  parties  arising  from  mar¬ 
riage  which  is  neither  consanguinity  nor  af¬ 
finity. 

This  term  intends  the  connection  between  the 
kinsmen  of  the  two  persons  married,  as,  for  ex¬ 
ample,  the  husband's  brother  and  the  wife’s 
sister ;  Erskiue,  lust.  1.  6.  8. 

AFFINITY.  The  connection  existing,  in 
consequence,  of  marriage,  between  each  of  the 
married  persons  and  the  kindred  of  the  other. 

It  is  distinguished  from  consanguinity,  which 
denotes  relationship  by  blood.  Affinity  is  the  tie 
which  exists  between  one  of  the  spouses  with  the 
kindred  of  the  other :  thus,  the  relations  of  my 
wife,  her  brothers,  her  sisters,  her  uncles,  are 
allied  to  me  by  affiuitv,  and  my  brothers,  sisters, 
etc.,  are  allied  in  the  same  way  to  my  wife.  But 
my  brother  and  the  sister  of  my  wife  are  uot  allied 
by  the  ties  of  affinity 

A  person  cannot,  by  legal  succession,  re¬ 
ceive  an  inheritance  from  a  relation  by  affin¬ 
ity ;  neither  does  it  extend  to  the  nearest  re¬ 
lations  of  husband  and  wife,  so  as  to  create  a 
mutual  relation  between  them.  The  degrees 
ot  affinity  are  computed  in  the  same  way  as 
those  of  consanguinity.  See  1  Bla.  Com. 
435 ;  Pothier,  Trait6  du  Mar.  pt.  3,  c.  3,  art. 
2;  Inst.  1,  10,  6;  Dig.  38,  10,  4.  3  :  1  Phill. 
Feel.  210;  5  Mart.  La.  296. 

AFFIRM  (Lat.  affirmare,  to  make  firm: 
to  establish).  ’ 

To  ratify  or  confirm  a  former  law  or  iudfr- 
ment;  Cowel.  J  e 

Especially  used  of  confirmations  of  the  iud" 
meats  of  an  inferior  by  an  appellate  tribunal.  ' 

To  ratify  or  confirm  a  voidable  act  of  the 
party. 

To  make  a  solemn  religions  asseveration  in 
the  nature*  ot  an  oath.  See  Affirmation. 

AFFIRMANCE.  The  confirmation  of  a 

ESSL3&  p"'-v "**  ’t,i° * <° >* 

son;  and  from  eanfirLuUm  ***' 

to  apply  more  properly  to  ,*««»«  «  i,  ou.  ^  seem 
authority  has  been  exercised  hv  a  doubtful 
Of  tte  ix-rson  »  M»if 

>ro  not  p-ncroUv  ibwried  l.S 

Parsons,  Contr.  243.  th  muoh  «»«>}  1 

Express  affirmance  takes  nlmn  ,,.i  ., 

party  Jwhuvs  lus  ilotermin'ntL'i  of  Wni!  ‘t' 
tlie  contract;  Dudl.  Ga.  203.  f  fu 


-- ,  oe a  direct  anL  ’  Uuai- 

flrmatlon,  and  eubatanUallWthSn^  ^^8*  co»* 
**  form)  a  pnmiTse  to  not 

650 
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AFFIRMANCE-DAY-GENEP  a  ^ 

the  English  Court  of  Exchequer  ^ 

pointed  by  the  judges  of  the  common  “’i 
and  barons  ot  the  exchequer,  to  be  i  ,PK 
days  after  the  beginning  of  every  te  H  * 
general  affirmance  or  reversal  of  ;„7 top  tbe 
2  Tidd,  Pract.  1091.  Judgn*nts; 

AFFIRMANT.  In  Practice  Q 

makes  affirmation  instead  of  matin™  , 

the  evidence  whieh  he  is 

be  the  truth,  as  if  he  had  been  sworn.  ^ 

He  is  liable  to  all  the  pains  and  penaltr  nf 

AFFIRMATION.  In  Practice.  I  * 

emn  religious  asseveration  in  the  nature  of™ 
oath;  1  Greenl.  Ev.  §  371.  an 

Quakers,  as  a  class,  and  other  persons  who  hare 
conscientious  scruples  against  taking  an  oath 
arc  allowed  to  make  affirmation  in  any  nude 
whieh  they  may  declare  to  be  binding  upon  their 
consciences,  in  confirmation  of  the  truth  of  testi¬ 
mony  which  thev  are  about  to  give ;  1  \tk  21 
46 ;  Cowp.  840,  389 ;  1  Leach,  Cr.  Cas.  64 ;  l  Rv! 
&  M.  77 ;  6  Mass.  262 ;  16  Pick.  153 ;  Buller,  Nisi 
P.  292;  1  Greenl.  Ev.  §  371. 

AFFIRMATIVE.  That  which  estab- 
lishes  ;  that  which  asserts  a  thing  to  bettrue. 

It  is  a  general  rule  of  evidence  that  the 
affirmative  of  the  issue  must  be  proved;  Bul¬ 
ler,  Xisi  P.  298 ;  Peake,  Ev.  2.  But  when 
the  law  requires  a  person  to  do  an  act,  and 
the  neglect  of  it  will  render  him  guilty  and 
punishable,  the  negative  must  be  proved, 
because  every  man  is  presumed  to  do  his 
duty,  and  in  that  case  they  who  affirm  he  did 
not  must  prove  it;  Buller,  Xisi  P.  298;  1 
Rolle,  83  ;  Comb.  57  ;  8  Bos.  &  P.  307. 

AFFIRMATIVE  PREGNANT.  & 
Pleading.  An  affirmative  allegation  imply* 
ing  some  negative  in  favor  of  the  adverse 
party. 

I  or  example,  if  to  an  action  of  assumpsit* 
which  is  barred  by  the  act  of  limitations  m 
six  years,  the  defendant  pleads  that  he  d*« 
not  undertake,  etc.,  within  ten  years,  a  repli¬ 
cation  that  he  did  undertake,  etc.,  within  ten 
'ears  would  be  an  affirmative  pregnant  ;  since 
it  would  impliedly  admit  that  the  defendant 
had  not  promised  within  six  years.  Such  * 
plea  should  be  demurred  to;  Gould,  Pl»  c,  tj’ 
§§  29,  37 ;  Stephen,  PI.  881 ;  Lawes,  Civ*  1 
113;  Bacon,  Abr.  Pleas  (n.  6). 

AFFORCE  THE  ASSIZE.  To  comp1 
unanimity  among  the  furors  who  disagree* 

It  was  done  either  by  confining  them  *'1"* 
out  moat  and  drink,  or,  more  anciently* 
adding  other  jurors  to  the  panel,  to  a  hnn". 
ox  int,  securing  the  concurrence  of  twe ’  ,VM 
J  V('r(lict*  See  Bracton,  185  5.  292  a;  1 ll>  4 ' 
boS  4,  c.  9.  §  2. 

he  practice  is  now  discontinued. 

AFFRANCHISE.  To  make  free* 
AFFRAY.  In  Criminal  Law. 

,  two  or  more  persons  in  some  P!! 

lt\rV]w Ivrror  °*  tlie  people.  ^ 

iflers  from  a  riot  in  uot  being  pren  <■ 
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AGE 


ta*‘d :  for  if  any  p'-raon*  meet  together  upon 
any  lawful  or  innocent  occasion,  and  happen 
on  a  sudden  to  engage  in  fighting,  are 
not  guilty  of  a  riot,  but  an  affray  only ;  and 
in  that  case  none  are  guilty  except  those 
actually  engaged  in  it;  Hawkins,  PI.  Cr. 
book  1,  c.  65,  §  3  ;  4  Bla.  Com.  146  ;  1  Kus- 
eell,  Cr.  271. 

Fighting  in  a  private  place  is  only  an  as¬ 
sault  ;  1  Crorupt.  M.  &  H.  757 ;  1  Cox,  Cr. 
Cas.  177. 

AFFRECTAMENTUM  (Fr.  fret).  A f- 
freightment. 

The  word  fret  means  tons,  according  to  Cowel. 

Affreight  amentum  was  sometimes  used ;  Du 
Cange. 


I  er  Juidal ,  C.  J.,  and  Parke,  B.,  in  the  ad- 
denda  to  1  Den.  Cr.  Ca*.  1.  And  in  England 
,  this  statute  definition  was  adopted  bv  all  the 
judges;  Bell,  Cr.  Cas.  63,  71/ 

AGARD.  Award.  Burn'll,  Die. 

AGE.  That  period  of  life  at  which  the 
:  law  allows  person*  to  do  acts  or  discharge 
functions  which  for  want  of  years  thev  were 
prohibited  from  doing  or  undertaking  fx-tore. 

The  full  age  of  twenty-one  years  is  held  to 
be  complete'!  on  the  day  preceding  the  twenty. 
first  anniversary  of  birth ;  1  Bla.  Com.  464 ; 
1  Sid.  162;  1  KebL  589;  1  Salk.  44 ;  1  1/1. 
Ptavrn.  84;  3  Harr.  Del.  557;  4  Dana,  597. 
Males,  before  fourteen,  are  said  not  to  be 


AFFREIGHTMENT. 

which  a  vessel,  or  the  use  of  it,  Is  let  out  to 
hire.  See  Freight;  General  Ship. 

AFORESAID.  Before  mentioned ;  al- 
readv  spoken  of  or  described. 

Whenever  in  any  instrument  a  person  has 
once  been  described,  all  future  references  may 
be  made  by  giving  his  name  merely  and  add’ 


,  (Jf  discretion ;  at  that  age  thev  mav  consent 
The  contract  by  marriage  anf]  choose  a  guardian.  Twentv- 


one  years  is  full  age  for  all  private  purposes, 
and  they  may  then  exercise  their  right*  as 
citizens  by  voting  for  public  officers,  and  are 
eligible  to  all  offices,  unless  otherwise  pro¬ 
vided  for  by  law. 

Females,  at  twelve,  arrive  at  years  of  dis¬ 
cretion,  and  may  consent  to  marriage ;  at 


ing  the  term  “ aforesaid”  for  the  purpose  of  fourteen,  they  may  choose  a  guardian;  and 
identification.  The  same  rule  holds  good  also  twenty-one,  as  in  males,  is  full  age,  when 
as  to  the  mention  of  places  or  specific  things  they  may  exercise  all  the  rights  which  belong 
described,  and  generally  as  to  any  description  to  their  sex.  The  age  of  puberty  for  both 


once  given  which  it  is  desirable  to  refer  to. 

Where  a  place  is  once  particularly  describe'] 
in  the  body  of  the  indictment,  it  is  sufficient 
afterwards  to  name  such  place,  and  to  refer 
to  the  venue  by  adding  the  word  “  aforesaid," 
without  repeating  the  whole  description  of  the 
venue;  1  Gabbett,  Crim.  Law,  212;  5  Term, 
616. 

AFORETHOUGHT.  In  Criminal  Law. 


sexes  is  fourteen. 

In  the  United  States,  at  twenty-five,  a  man 
may  be  elected  a  representative  in  congress ; 
at  thirty,  a  senator:  and  at  thirty-five,  he 
may  be  chosen  president.  He  is  liable  to 
serve  in  the  militia  from  eighteen  to  forty- 
five  inclusive,  unless  exempted  for  some  par¬ 
ticular  reason.  In  England  no  one  can  be 
chosen  member  of  parliament  till  he  has  at¬ 
tained  twenty-one  years ;  nor  be  ordained  a 
priest  under  the  age  of  twenty-four;  nor  made 
a  bishop  till  he  has  completed  his  thirtieth 


Premeditated ;  prepense. 

The  length  of  time  during  which  the  ae- 

«wed  ha,  entertained  tile  (Sought  of  com-  *  oi-.bop  uu  ne  tun.  compteteu  p»  _™™e,n 
tnitting  the  offence  i,  not  verv  material,  pro.  rhe  agerfsemnginthe  mil.tiaislrom 

Vide.1  he  ha,  in  fact  entertainea  roch  thought;  •««»  ••  forty-five  years.  The  sovemgntv 
lie  i,  thereby  rendered  criminal  in  a  greater  "•>“  »  assumed  at  eighteen ;  though 

degree  than  if  he  htul  committed  the  offence  |  H  aw,  aceort  I  ng  ,J  J'~  eoe.  reiioguLZL-, 

Without  premeditation.  See  Malice  Afoul-  ">'nom.v  “  the  he,r  “  ,he  throw\ 

_  —  -  ~  In  French  Law.  A  person  must  have  at¬ 

tained  the  age  of  forty  to  be  a  member  of  the 
legislative  body ;  twenty-five  to  be  a  judge 
of  a  tribunal  de  premiere  instance ;  twenty- 
seven,  to  be  its  president,  or  to  be  judge  or 
I  clerk  of  a  cour  royale  ;  thirty,  to  be  its  presi- 
...  .  ,  ,  -  dent  or  procureur-q6n6ral :  twenty-five,  to  be 

right  to  have  the  last  crop  o  gra-  a  justice  of  the  peace ;  thirty,  to  be  judge  of 

pas  urage;  1  Chi  tty,  Pract.  18  .  _  a  tribunal  of  commerce,  and  thirty-five,  to  be 

AGAINST  THE  FORM  OF  THE  president ;  twenty-five,  to  lie  a  notary 
STATUTE.  Technical  words  which  must  public ;  twenty-one,*  to  be  a  testamentary 

I  *4*  II  hif.'l  a  row.  •  !  n /I  ...4  T II  TT  t  tY  hT*  Q  KpPfil'h  *  m  .  1  *  a  A  _  _  * 4  r  I  V  folifl  Q 


thought;  Premeditation;  2  Chirty,  Cr. 
Jwaw.  785;  4  Bla.  Com.  199;  Fost.  Cr.  Cas. 
132,  291,  292;  Cro.  Car.  131 ;  Palm.  545 ;  W. 
Jones,  198;  4  Dali.  146. 

AFTERMATH.  The  second  crop  of 
grass 


be  used  in  framin''  an  indictment  for  a  breach 
of  the  statute  prohibiting  the  act  complained  of. 

The  Latin  phrase  is  contra  fonnam  statuii. 

AGAINST  THE  WILL.  Technical 
words  which  must  be  used  in  framing  an  in¬ 
dictment  for  robbery  from  the  person ;  1 
Chitty,  Cr.  Law.  244*.  .. 

In  the  statute  of  13  Edw.  I.  (W  estro.  2d) 
C’  34,  the  offence  of  rape  is  deacrilied  to  be 
r**vwhing  a  woman  "  wliere  she  did  not  con- 
^Bt,"  and  not  ravishing  against  her  icul. 


witness ;  thirty,  to  Le  a  juror.  At  sixteen,  a 
minor  mav  devise  one-half  of  his  property  as 
if  he  were  a  major.  A  male  cannot  contract 
marriage  till  after  the  eighteenth  year,  nor  a 
female  before  full  fifteen  years.  At  twent\- 
one,  both  males  and  females  are  capab  e  to 
perform  all  the  acts  of  civil  lite;  Touillier, 
Droit,  Civ.  liv.  1,  Intr.  n.  188. 

In  Roman  Law.  Infancy  (infantui)  ex¬ 
tended  to  the  age  of  seven ;  the  period  of 
childhood  0 meritia),  which  extended  from 
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sown  to  fourteen,  was  divided  into  two  If  the  powers  are  special,  thevTbr  ~i  ~ — ' 
periods ;  the  lirst,  extending  from  seven  to  of  the  authority  ;  if  general,  they  w-n 
ten  and  a  half,  was  called  the  period  nearest  liberally  construed,  according  ’t0  ![  “ein®»e 
childhood  inj'antiiX  proximo );  the  sities  of  the  occasion  and  the  eou  -C 

other,  from  ten  and  a  half  to  fourteen,  the  transaction.  r'L'  °f  the 

period  nearest  puberty  (a? fas  pubertati  pror-  The  agency  must  be  antecedently  rr: 
«»«);  puberty  {yubertos)  extended  from  subsequently’ adopted;  and  in  the ’i  f  ^  * 

tourteen  to  eighteen :  full  pubertv  extended  there  must  be  an  act  of  recotmitim,  "UtT  ***6 

*  ~  -  -  *  ‘  •  .  ,  e*<uion.  orac^, 

ot  the  agent  from  -i- 


tourteen  to  eighteen;  lull  puberty  mu,  uc  mi  act  oi  recognition  *■ 

from  eighteen  to  twenty-five :  at  twenty-five,  quiescence  in  the  act  of  the  agent  fr  °F  aC  *' 
the  person  was  major.  See  Taylor,  Civ.  a  recognition  may  be  fairly  implied  •  f  e  ^ 
Law.  554 ;  Zefon  hi.  du  Droit  Civ.  25.  '614.  If,  with  lull  knowledge  of  w-v  rU- 

AGE-PRAYER.  *  - - *  — 5Un?nt  done,  the  1  ^ 

a  real  action  to 

the  fact  of  infancy  aud  a  request  «»•  wc  ..... 

. -  rafihabtito  retrotrahitur 


wie  laci  ui  uiiaucy  auu  a  request  wai  me  .  - *  .  maxim,  c»  -. 

proceedings  mav  be  staved  until  the  infant  ; >,t,n  retrotrabitur  et  tnar.dato 
becomes  ot*  age.  ’  paratur ;  Paley.  Ag.  172;  4  Ex.  798.  % 

.  **.♦  n  ir  .  ratification  relates  back  to  the  oriirirnl  m.t; 

.of  the  contract ;  31  L.  J.  F.xl63:  ex*.-; 
as  to  intermediate  v ester!  rights ;  4  Ct.  CL 


It  is  now  abolished:  stat.  11  Geo.  IV.; 

1  Will.  IV.  c.  37,  §  10;  1  Lilly,  Reg.  54; 

3  Bla.  Com.  300. 

AGENCY.  A  relation  between  two  or 
more  persons,  by  which  one  party,  usually 

called  the  agent  or  attorney,  is  authorized  to  {1V  "1^' - 1  " J1U-  *w; 

do  certain  acts  for,  or  in  relation  to  the  rights  °  :  am  subject  to  the  charges  ir- 

.or.  who  is  denomi-  £***  bv,'he  »*" :  J  H.  L.  C.  SSI.  ir 
«  intention  to  ffctltv  nuiv  Kp  tw>rr  -L- 


511 ;  4?  111.  59  !  43  Mo.  113;  12  Mien,  jjj 
It  must  be  ratified  in  its  entirety;  31  y  y 
611:  1  Oreg.  115;  45  Ga.  153;  27  Male- 


or  property  of.  the  other.  wu«  is  uenoun-  «  .  .  -  .  ,<^  -  -  - - 

nated  the  principal,  constituent,  or  employer ;  19tennon  to  r*tl,.v.  m?.v  Be  presumed  from  the 
Prof.  Joel  Parker.  MS.  Leet.  1351.  ’  *»«**  of  the  principal  who  has  receiroi  t 

A  contract  bv  which  one  person,  with  Jetter  from  the  agent  informing  him  of  -t 
or  or  less  discretionary  power  under-  has  .  vn  u°ne  on  his  account :  1 2  Wall. 


..  _ „  „w  _ i_.  _ ,  |ri Tn[  wltu  ,  _  of  via; 

greater  or  less  cKscretkmary  power.  under-  ^.b^n  d_ono  °“  his  aceount  :"l  2  Walk  3». 
takes  to  represent  another  in  certain  business  **  -55  ;  105  ^lass.  551 ;  49  Penn.  45* : 

relations ;  Whart.  Agency,  1.  |  69  *,rf-  426  ;  21  Mich.  374;  37  HI.  442:  S 

The  right  on  the  part  of  the  agent  to  act  is  .Io"*»  -S8 ;  *7.  Tex.  120:  or  from  any  *s 
termed  his  authority  or  power.  In  some  instances  incons,stent  w,th  a  contrary  presumption:  r: 
the  authority  or  power  must  be  exercised  in  the  34  •  fiQ  P^nn  aw*  fo  Til  «•  i»  Kw 

name  of  the  principal,  and  the  aet  done  is  for  his 
benefit  alone.  In  others,  it  mav  be  executed  in 
the  uame  of  the  agent,  and.  if  the  power  is  cou¬ 
pled  with  an  interest  on  the  part  of  the  agent  it 
may  be  executed  for  his  own  benefit :  Prof  J^l 
Parker.  Harvard  Law  School  Leet.  1851. 


Ale.  S4 :  69  Penn.  426:  59  Ill.  23:  12  Ki^ 
135;  or  from  a  suit  bv  the  principal:  ceiL 
564;  21  Ark.  5S9 ;  28  Ill.  135:  9  B.  &  C. 
59;  12  Wall.  681  :  12  Johns.  300  ;  3  CV» 
X.  AT.  281  ;  4  Wash.  C.  C.  549:  14  S.kL 
30.  Ratification  can  only  take  place  wkof 
■r%. - agent  professed  to  act  for  the  person  f*- 

maCbeThher  b^d^  in^X'  5  »•  &  C.  909:  Leake.Xcotra^ 

V_  -  — i  i  .  •  "  .  not  deed.  4 . 0.  Thus  a  forged  signature  to  a  note  <*®| 


or  bv  a  y.^rbaf  A  P  /  x  wu«  *bus  a  forged  signature  to  a  note 

Kent  61^  3Chi^f  ^  /Qti,°??;  ‘  P^^^tified;  f.  R.  6  Ex.  89;  r 
K*.  M^  *4T-  ^  °R-:  9  ^  1:6 :  ^  1U-  ;  S3  Conn.  95:  d 

450  ;  4  Johns.  Ch.^7  1  Biun  ^  \4Sl  Ag.  §  71.  _ 


_  *  ^  nan,  J  4 1  • 

When  the  agency  iVivw  •.  ,  .  ,  e  business  of  the"  agency  may 

inferred  from  the  relation  of  thx  ^  e,tBer  the  property  of  the" principal,  ot  a  -^r- 

the  nature  of  the  employment  Pers?n'  °*  die  principal  and  a  third  P-"  ; 

^  »y  ainxxutmom ^  Kcnl  fL®*  .th°  *ml  the  agent.  J«t  '  " 


15  East,  400;  l  W^h 


556. 


V-  V  principal  JUKI  me  ^  # 

v;  “  ,.Va!'  TX1S :  ^late  »oWy  to  the  business  ot'  the 

’  0  Bay,  A  contract  in  relation  to  an  illegal  or  i®*^^ 
transaction  cannot  be  the  foundation  ot  * 


In  most  of  the  evdinarr  ^  .  tt*nsaction  cannot  be  the  found 

!»**«.  the  01  f«j;  1  Uwro.  As.  6.  14. 

wiy,  or  k  im^^'from  cmwh^SIk^  ‘  ***  ofU»e  agency  m* J 

where  the  act  is  required  to  be  d  "•  *  c*>**ltermat*d  of  audkoritt  on  the  p*^ 

,urf  «’ the  principal  by  deed* theT„»wW  pn?eiP?1'  «  the  mere  will  of  the 
.  the  agv  nt  must  also  lv  bv  deed,  ml  '  ^v'  *5?  this  countermand  mav.  in  genet*! . 
pnnetpal  be  ^  the  effected  at  tjmo  befeie  the 
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that  it  shall  be  revocable,  it  cannot  be  re¬ 
voked;  Story,  Ag.  §§  476,  477  ;  2  Kent,  643, 
644  ;  8  Wheat.  174;  10  Paige,  205;  34  N. 
Y.  24;  53  Penn.  212;  3  Const.  62;  2  Mas 
C.  C.  244,  342.  When  the  authority  has 
been  partially  executed  by  the  agent,  if  it 
admit  of  severance,  or  of  being  revoked  as  to 
the  part  which  is  unexecuted,  it  may  be  re¬ 
voked  as  to  that  part ;  but  if  it  be  not  thus 
severable,  and  the  agent  by  its  execution  in 
part  will  sustain  damage,  it  cannot  be  revoked 
as  to  the  unexecuted  part  unless  the  agent  be 
fully  indemnified;  Story,  Ag.  §  466.  This 
revocation  may  be  by  a  formal  declaration 
publicly  made  known,  by  an  informal  writing, 
or  by  parol ;  or  it  may  be  implied  from  cir¬ 
cumstances,  as,  if  another  person  be  ap¬ 
pointed  to  do  the  same  act;  Story,  Ag.  § 
474  ;  5  Binn.  305;  6  Pick.  198.  See  11 
Allen,  208.  It  takes  effect  from  the  time  it 
is  made  known,  and  not  before,  both  as  re¬ 
gards  the  agent  and  third  persons ;  Story,  Ag. 
§  470;  2  Kent,  644  ;  11  N.  H.  397  ;  7  Ct. 
of  Cl.  535;  44  Ill.  114;  35  Vt.  179  ;  95  U. 
S.  48;  38  Conn.  197. 

The  determination  may  be  by  the  renunci¬ 
ation  of  the  agent  either  before  or  after  a  part 
of  the  authority  is  executed ;  Story,  Ag.  § 
478  ;  it  should  be  observed,  however,  that  if 
the  renunciation  be  made  after  the  authority 
has  been  partly  executed,  the  agent  by  re¬ 
nouncing  it  becomes  liable  for  the  damages 
which  may  thereby  be  sustained  by  his  prin¬ 
cipal;  Story,  Ag.  §  478;  Jones,  Bailm.  101  ; 
4  Johns.  84;  or,  by  operation  of  late,  in 
various  ways.  And  the  agency  may  termi¬ 
nate  by  the  expiration  of  the  period  during 
which  it  was  to  exist  and  to  have  effect ;  as,  if 
an  agency  be  created  to  endure  a  year,  or  until 
the  happening  of  a  contingency,  it  becomes 
extinct  at  the  end  of  the  year,  or  on  the  hap¬ 
pening  of  the  contingency  ;  Story,  Ag.  §  480. 

The  determination  may  result  from  the  mar¬ 
riage  of  the  principal,  if  a  feme  sole ;  the  in¬ 
sanity  of  the  principal;  10  N.  H.  156;  8 
Wheat.  1 74  ;  bankruptcy ;  Story,  Ag.  §  482  ; 
16  East,  382;  Baldw.  C.  C.  38;  or  death ; 
Story,  Bailm.  §  209 ;  2  Kent,  645  (in  Eng¬ 
land  and  most  of  the  United  States  this  revo¬ 
cation  is  instantaneous,  even  as  to*third  parties 
without  notice;  L.  R.  4  C.  P.  744;  84  Ill. 
286;  10  M.  &  W.  1 ;  5  Pet.  319  ;  12  N.  H. 
145;  25  Iml.  182;  2  Humph.  350;  31  Ala. 
274  ;  29  Tex.  204  ;  28  Cal.  645  ;  77  Iowa,  73  ; 
9  Wend.  452.  But  notice  is  necessary  in 
Pennsylvania,  Missouri,  and,  in  some  cases,  in 
Ohio;  4  W.  &  S.  282;  26  Mo.  313  ;  8  Ohio 
St.  520;  and  under  the  civil  law;  V  hart. 
Ag.  §  101) ;  but  not  when  the  authority  is 
coupled  with  an  interest ;  53  Penn.  266  ;  4 
Campb.  325;  10  Pai"C,  201  ;  see  4  Pet.  332  ; 
or  from  the  insanity ;  Story,  Ag.  §  487  ;  haul  - 
ruptcy.  5  B.  &  Aid.  27,  31;  or  death  of  the 
agent  ;  2  Kent,  643  ;  though  not  necessarily  by 
Carriage  or  bankruptcy ;  Story,  Ag.  §§  485, 
486  ;  12  Mod.  383  ;  3  Burr.  1469,  1471  ;  from 
extinction  of  the  subject-matter  ol  the 
agency,  or  of  the  principal’s  power  over  it, 


or  by  the  complete  execution  of  the  trust; 
Story,  Ag.  §  499. 

As  to  revocation  by  lunacy  of  principal, 
see  late  English  case  in  19  Am.  L.  Re". 
106,  with  Judge  Bennett’s  note.  As  to  revo¬ 
cation  by  death  of  principal,  see  id.  401. 

AGENS  (Lat.  agere,  to  do;  to  conduct). 

A  conductor  or  manager  of  affairs. 

Distinguished  from  factor ,  a  workman. 

A  plaintiff.  Fleta,  lib.  4,  c.  15,  §  8. 

AGENT  ( Lat.  agens ;  from  agere ,  to  do) . 

One  who  undertakes  to  transact  some  busi¬ 
ness,  or  to  manage  some  affair,  for  another, 
by  the  authority  and  on  account  of  the  latter, 
and  to  render  an  account  of  it ;  1  Livermore, 
Ag.  67 ;  2  Bouvier,  Inst.  3.  See  Co.  Litt. 
207;  1  B.  &  P.  316. 

The  term  is  one  of  a  very  wide  application, 
and  includes  a  great  many  classes  of  persons 
to  which  distinctive  appellations  are  given ; 
as,  factors,  brokers,  attorneys,  cashiers  of 
banks,  auctioneers,  clerks,  supercargoes,  con¬ 
signees,  ships’  husbands,  masters  of  ships, 
and  the  like.  The  terms  agent  and  attorney 
are  often  used  synonymously.  Thus,  a  letter 
or  power  of  attorney  is  constantly  spoken  of 
as  the  formal  instrument  by  which  an  agency 
is  created ;  Paley,  Ag.,  Dunl.  ed.  1,  n. 


Who  may  be. 

Many  persons  disqualified  from  acting  for 
themselves,  such  as  infants  (117  Mass.  479), 
persons  attainted  or  outlaws,  aliens  (19  La. 
Ann.  482;  see  18  Wall.  106;  42  N.  Y.  54; 
62  Ill.  61),  slaves,  and  others,  may  yet  act  as 
agents  in  the  execution  of  a  naked  authority  ; 
Whart.  Ag.  §  14 ;  45  Ala.  656  ;  1  Hill  (s.  c.) 
270;  Coke,  Litt.  252  a;  Story,  Ag.  §  4.  A 
feme  covert  may  be  the  agent  of  her  husband, 
and  as  such,  with  his  consent,  bind  him  by 
her  contract  or  other  act;  47  Ala.  624;  16 
Yt.  633;  3  Head.  (Tenn.)  471.  See  70 
Penn.  181 ;  and  she  may  be  the  agent  of  an¬ 
other  in  a  contract  with  her  husband  ;  Bacon, 
Abr.  Authority.,  B;  6  N.  H.  124;  3  Whart. 
369;  16  Vt.  653.  But  although  she  is  in 
general  competent  to  act  as  the  agent  of  a 
third  person ;  7  Bingh.  565 ;  1  Esp.  142 ;  2 
id.  511;  4  Wend.  465;  it  is  not  clear  that 
she  can  do  so  wdiert  her  husband  expressly 
dissents,  particularly  when  he  may  be  ren¬ 
dered  liable  for  her  acts ;  Story,  Ag.  §  7. 
Persons  non  compos  mentis  cannot  be  agents 
for  others;  Whart.  Ag.  §  15  (but  see  Ewel  s 
Evans,  Agency,  *10;  4  Exch.  7;  s.  c.  Lwe  , 
Lead.  Cas.  on  Disabilities,  614 ;  as  to  cases 
when  one  deals  with  a  lunatic,  not  knowing 
of  his  lunacy.  See,  also.  55  DL  62;  34  Ind. 
181 ;  14  Barb.  488 ;  23  Iowa,  438 ;  48  N  •  H. 
133;  6  Gray,  279;  23  Ark.  417,  .  * 

238)  ;  nor  can  a  person  act  as  agen  i  > 
action  where  he  has  an  adverse 
ployment;  2  Ves.  Ch  317  ;  11  Clark  &  F. 

US'  M’l  UST^aS!’. 
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I>a.  407;  7  Watts,  472;  and  whenever  the 
agent  holds  a  fiduciary  relation,  he  cannot 
contract  with  the  same  general  binding  force 
with  his  principal  as  when  such  a  relation  does 
not  exist ;  Story,  Ag.  §  9  ;  1  Story,  Eq.  Jur. 
§§  308,  328;  4  M.  &  C.  134;  14  Ves.  290; 
8  Kumn.  476  ;  2  Johns.  Ch.  251;  11  Pai"e, 
538  ;  5  Me.  420  ;  6  Pick.  198  ;  4  Conn.  717  ; 
10  Pet.  269. 


agent 


Penn.  491  ;  26  Wend 
28  Tex.  163;  34  Al“t  A  ;  V  Ho,.  „ 

such  is  the  usage  of  trade  ’  ■ Jut  "lay  ; 
the  parties  to  ffe  the  mode!" 
ticular  business  might  be  done • J'v  "»  £ 
M.  &  S.  484  ;  2  id.  301 :  6  S  &  R  I 2s<  1 
X-  8.  249;  3  Johns.  Ch.  ie7  .  Uit 

•  Y-  117. 


Extent  of  authority. 

The  authority  of  the  agent,  unless  the  con¬ 
trary  clearly  appears,  is  presumed  to  include 
all  the  necessary  and  usual  means  of  execut- 
mg  it  with  effect;  Story,  Ag.  §§  58,  85,  86  ; 
5Bingh.  442;  2  H.  Bla.  618;  10  Wend.  218; 
6  S  &  R.  146;  11  Ill.  177;  9  Mete.  91  ;  22 
lick.  85;  15  Miss.  365;  9  Leigh,  Va.  387; 
11  N.  H.  424;  6  Ired.  252;  10  Ala.  N.  s. 
086 ;  21  id.  488;  1  Ga.  418;  1  Sneed,  497; 
8  Humphr.  509  ;  15  Vt.  155  ;  2  McLean,  543  ; 
8  How.  441.  Where,  however,  the  whole 
autnority  is  conferred  by  a  written  instrument, 
its  nature  and  extent  must  be  ascertained  from 
the  instrument  itself,  and  cannot  be  enlarged 
by  parol  evidence ;  Story,  Ag.  88  76,  79  •  l 
Taunt.  347;  5  B.  &  Aid.’  204;!  Rich  45 
1  let.  264;  3  Cranch,  415. 

Generally,  in  private  agencies,  when  an 
authority  is  given  by  the  principal ;  7  N  II 
253  ;1  Dough  Mich.  119  ;  11  Ala.  n.  s.  755;’ 

•  &  1  .  229  ;  3  Term,  592  ;  to  two  or  more 
persons  to  do  an  act,  and  no  several  authority 
is  given,  all  the  agents  must  concur  in  doimr 
it,  in  order  to  bind  the  principal,  though  one 
dieorrefuse;  Story,  Ag.  6 42 ;  3  Pick.  232;  6 
/o  Q  W  iffc1855  23  Wend.  324;  6  Johns. 

99c  9!  n attS  &  S-  56  i  10  Vt-  532;  12  N.  II. 
226;  1  Gratt.  226  ;  53  N.  Y.  114;  57111.180. 

I  he  words  jointly  and  severally,  and  jointly 
or  severally,  have  been  construed  as  authoriz¬ 
ing  all  to  act  jointly,  or  each  one  to  act  sepa- 
ratc ly,  but  not  as  authorizing  any  portion  of 

T  in  TmibC1r-  d° the  804  Jointly  i  Paley,  Ag., 
Lloyded  177  note.  But  where  the  authority’ 

ntend.Ml  tn  •  *  14  18  Uppar.ent  the  Principal 

intended  to  give  power  to  either  of  them,  an 

execution  by  a  part  will  be  valid ;  Coke,  Litt. 

49  b;  Dyer,  62;  5  B  &  Aid.  628.  And 

generally,  in  commercial  transactions,  each 

power  SFoera  possesses  th«  whole 

power  lor  example,  on  a  consignment  of 

goods  for  sale  to  two  factors  (whether  they 
are  partners  or  not),  each  of  them  is  under- 
stood  to  possess  the  whole  power  over  the 
goods  for  the  purposes  of  the  consignment  • 
Story,  Ag.  §  44 ;  3  Wils.  94,  1 14 ;  20  Pick  59  ■ 

24  id.  13  ;  see  53  N.  Y.  114.  I„  public  ^ 

c.es  an  authority  executed  by  a  majority  will 
be  sufficient;  1  Coke,  Litt.  181  b;  Comyns 
Ug.  Attorney,  c.  15;  Bacon,  Abr.  Authority 
C  ,1  Term,  592  ;  10  Wis.  271  ;  11  Ala  755’ 

A  mere  agent  cannot,  generally,  appoint  a 
sub-agent,  so  as  to  render  the  latter  directly 

MTs  298°  $0?  PnpaI;  9  75;  2 

Mass.  507?%^  241!  >r;fSl&5iV.S?37  ^ 
Monr.  400  ;  12  N.  II.  226  ;  3  Story,  111;  ?2 


Duties  and  liabilities 
1  he  particular  obligations  of  a» 
according  to  the  nature,  terms  anf*^ 
his  employment;  Paley,  Afr  3 .  ’9rJ  *D<1  of 
517.  He  is  bound  to  exeSte’  th  U 
his  principal  whenever,  for  a  of 

snleration,  he  has  undertaken  to  6  Con- 
them;  Story,  Ag.  §189-  9  f’n  *  perforin 
Wend.  32.y’Wi1erhi®’a„6,hS\1?1!! 
by  mstructions,  it  is  },is  duty  to  a. ] here  ", i, I 
fully  to  «h«e ..nstructions  i  Paley  Ag. ,, 

3  Johns.  Cas.'  36 ;  1  Satidf.  °7l  A&  l')!; 
394;  14  Pet.  494  ;  25  N.  J.  Eq  2W*  «(b 
128 ;  3  W.  Va.  133  ;  31  III.  ^oofb’nt  « 
of  extreme  necessity  and  unforeseen  emer 
gency  constitute  exceptions  to  this  rule*  1 
Story,  45;  4  Binn.  361;  5  Day,  556 ;  ’ 26 
Penn.  394;  4  Campb.  83;  and  where  the 
agent  is  required  to  do  an  illegal  or  an  ini- 
moral  act ;  6  C.  Rob.  Adm.  207;  7  Term, 
157  ;  11  \\  heat.  258  ;  he  may  violate  his  in¬ 
structions  with  impunity  ;  Story,  Ag.  §§  193, 
194,  195.  If  he  have  no  specific  instructions, 
he  must  follow  the  accustomed  course  of  the 
business;  Story,  Ag.  §  199;  1  Gall.  C.  C. 
360;  11  Mart.  La.  636.  When  the  transac¬ 
tion  may,  with  equal  advantage  to  the  prin¬ 
cipal,  be  done  in  two  or  more  different  ways, 
the  agent  may  in  general  do  it  in  either,  pro¬ 
vided  a  particular  mode  has  not  been  pre¬ 
scribed  to  him;  1  Livermore,  Ag.  103.  He 
is  to  exercise  the  skill  employed  by  persons 
of  common  capacity  similarly  engaged,  and 
the  same  degree  of  diligence  that  persons  of 


use 


ordinary  prudence  *  are  accustomed  to 
about  their  own  affairs;  6  Taunt.  495;  1G 
Bingh.  57;  1  Johns.  364  ;  20  Pick.  167;  6 
Mete.  13;  24  Vt.  149;  57  Mo.  93;  66  Ill. 
136  ;  21  Wall.  178  ;  38  Miss.  242.  It  is  lqs 
duty  to  keep  his  principal  informed  of  his 
doings,  and  to  give  him  reasonable  notice  of 
whatever  may  be  important  to  his  interests; 
5  M.  &  W.  527  ;  4  Watts  &  S.  305 ;  1  Story, 
43,  56  ;  4  Rawle,  229  ;  6  Whart.  9  ;  13  Mart. 
La.  214,  365.  He  is  also  bound  to  keep 
regular  accounts,  and  to  render  his  account8 
to  his  principal  at  all  reasonable  times,  with¬ 
out  concealment  or  overcharge ;  Story i  Ag* 
§  203  ;  22  Tex.  703  ;  22  La.  An.  599  ;  9  J°wa’ 
589  ;  52  Ill.  512  ;  4  Mo.  Cr.  41.  , 

As  to  their  principals ,  the  liabilities  0 
agents  arise  from  a  violation  of  duties  jlI1( 
o  uigations  to  them  by  exceeding  his  authority 
y  misconduct,  or  by  any  negligence,  01111 
sion,  or  act  by  the  natural  result  or  just  con 
sequence  of  which  the  principal  sustains  a 
loss;  Paley,  Ag.  7,  71,  74  ;  1  B.  &  Ad.  415! 

b  Hum  Qoo  .  1  tv*  1  .1  ton* 


tj  v  1  /4  ;  1  d.  ft. 

6  Hare,  366  ;  12  Pick.  328;  20  id.  167;  1 
Ohio,  363  ;  13  Wend.  518 ;  6  Whart.  9.  An 
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joint  agents  who  have  a  common  interest  are 
liable  lor  the  misconduct  and  omissions  of 
each  other,  in  violation  of  their  duty,  although 
the  business  has,  in  fact,  been  wholly  trans¬ 
acted  by  one  with  the  knowledge  of  the  prin¬ 
cipal,  and  it  has  been  privately  agreed  between 
themselves  that  neither  shall  be  liable  for  the 
acts  or  losses  of  the  other;  Story,  A  g.  §  232; 
Paley,  Ag.  52,  53;  7  Taunt.  403  ;  3  Wils! 
73;  51  N.  Y.  373. 

The  degree  of  neglect  which  will  make  the 
agent  responsible  for  damages  varies  according 
to  the  nature  of  the  business  and  the  relation 
in  which  he  stands  to  his  principal.  The  rule 
of  the  common  law  is,  that  where  a  person 
holds  himself  out  as  of  a  certain  business, 
trade,  or  profession,  and  undertakes,  whether 
gratuitously  or  otherwise,  to  perform  an  act 
which  relates  to  his  particular  employment, 
an  omission  of  the  skill  which  belongs  to  his 
situation  or  profession  is  imputable  to  him  as 
a  fraud  upon  his  employer ;  Paley,  Ag. ,  Lloyd 
ed.  7,  note  4.  But  where  his  employment 
does  not  necessarily  imply  skill  in  the  business 
he  has  undertaken,  ami  he  is  to  have  no  com¬ 
pensation  for  what  he  does,  he  will  not  be 
liable  to  an  action  if  he  act  bond  fide  and  to 
the  best  of  his  ability  ;  1  Livermore,  Ag.  336, 
339,  340. 

As  to  third  parties ,  generally,  when  a  per¬ 
son  having  full  authority  is  known  to  act 
merely  for  another,  his  acts  and  contracts  will 
be  deemed  those  of  the  principal  only,  and 
the  agent  will  incur  no  personal  responsibility ; 
Story,  Ag.  §  261;  Paley,  Ag.  368,  369;  2 
Kent,  629,  630;  15  East,  62;  3  P.  Will. 
277  ;  6  Binn.  324  ;  13  Johns.  58,  77  ;  15  id. 
1.  But  when  an  agent  does  an  act  without 
authority,  or  exceeds  his  authority,  and  the 
want  of  authority  is  unknown  to  the  other 
party,  the  agent  will  be  personally  responsible 
to  the  person  with  whom  he  deals ;  Story, 
Ag.  §  264  ;  2  Taunt.  385 ;  7  Wend.  315;  8 
Mass.  178.  If  thg  agent  having  original  au¬ 
thority  contract  in  the  name  of  his  principal, 
and  it  happen  that  at  the  time  of  the  contract, 
unknown  to  both  parties,  his  authority  was 
revoked  by  the  death  of  the  principal,  the 
agent  will  not  be  personally  responsible ; 
Story,  Ag.  §  265  a ;  10  M.  &  W.  1. 

An  agent  will  be  liable  on  a  contract  made 
with  him  when  he  expressly,  or  by  implica¬ 
tion,  incurs  a  personal  responsibility  ;  Story, 
Ag.  §§  156-159;  269;  as,  if  he  make  an  ex¬ 
press  warranty  of  title,  and  the  like ;  or  if, 
though  known  to  act  as  agent,  he  give  or  ac¬ 
cept  a  draft  in  his  own  name  ;  5  Taunt.  74  ; 

1  Mass.  27,  54  ;  2  Duer,  260 ;  2  Conn.  453 ; 
5  Whart.  288;  and  public  as  well  as  private 
agents  may,  by  a  personal  engagement,  ren¬ 
der  themselves  personally  liable  ;  Paley,  Ag. 
381.  If  he  makes  a  contract,  signs  a  note,  or 
accepts  a  dftift  as  “agent,’'  without  disclosing 
bis  principal,  he  becomes  personally  liable  un- 
h‘8s  the  person  with  whom  he  is  dealing  ias 
knowledge  of  the  character  and  extent  of  the 
agency  or  the  circumstances  of  the  transaction 
arc  sufficient  to  inform  him ;  1  Am. 


<66,  <07  ;  61  Penn.  69.  In  general,  although 
a  person  contract  as  agent,  yet  if  there  be  no 
other  responsible  principal  to  whom  resort  can 
be  had,  he  will  be  personally  liable ;  as,  if  a 
man  sign  a  note  as  “guardian  of  A.  B.,”  an 
infant,  in  that  case  neither  the  infant  nor  his 
property  will  be  liable,  and  the  agent  alone 
will  be  responsible;  Story,  Ag.  §  280;  2 
Brod.  &  B.  460;  5  Mass.  299;  6  id.  58  ;  8 
Cowen,  31.  The  case  of  an  agent  of  govern¬ 
ment,  acting  in  that  capacity  for  the  ^public, 
is  an  exception  to  this  rule,  even  though  the 
terms  of  the  contract  be  such  as  might,  in  a 
case  of  a  private  nature,  involve  him  in  a  per¬ 
sonal  obligation ;  it  not  being  presumed  that 
public  agent  meant  to  bind  himself 


in¬ 


dividually;  Paley,  Ag.  376,  377  ;  and  see  5 
B.  &  Aid.  34  ;  1  Brown,  Ch.  101  ;  6  Bowl. 
&  R.  122  ;  7  Bingh.  110.  Masters  of  ships, 
though  known  to  contract  for  the  owners  of 
the  ships  and  not  for  themselves,  are  liable 
for  the  contracts  they  make  for  repairs,  unless 
they  negative  their  responsibility  by  the  ex¬ 
press  terms  of  the  contract ;  Paley,  Ag.  388 ; 
15  Johns.  298  ;  16  id.  89  ;  11  Mass.  34.  As 
a  general  rule,  the  agent  of  a  person  resident 
in  a  foreign  country  is  personally  liable  upon 
all  contracts  made  by  him  for  his  employer, 
whether  he  describe  himself  in  the  contract  as 
agent  or  not,  this  being  the  usage  of  trade, 
wind  it  being  presumed  that  the  credit  was 
given  to  him  and  not  to  his  principal ;  Story, 
Ag.  §  268;  15  Easf,  68;  9  B.  &  C.  78;  L. 
R.  9  Q.  B.  572;  35  Md.  396;  15  East,  62; 
22  Wend.  244  ;  33  Me.  106  ;  5  W.  &  S.  9 ; 
3  Hill,  N.  Y.  72;  but  this  presumption  may 
be  rebutted  by  proof  of  a  contrary  agreement ; 
11  Ad.  &  E.  589,  594,  595;  and  does  not 
apply  to  agents  in  a  different  state  within  the 
U.  S.;  23  Ind.  63. 

An  agent  is  personally  responsible  where 
money  has  been  paid  to  him  for  the  use  of 
his  principal  under  such  circumstances  that 
the  party  paying  it  becomes  entitled  to  recall 
it.  In  such  cases,  as  long  as  the  money  has 
not  been  paid  over  by  the  agent,  nor  his  situ¬ 
ation  altered,  as  by  giving  his  principal  fresh 
credit  upon  the  faith  of  it,  it  may  be  recov¬ 
ered  from  the  agent ;  Story,  Ag.  §  300 ;  3 
M.  &  S.  344;  7  Johns.  179;  1  Wend.  173; 
and  if,  in  receiving  the  money,  the  agent  was 
a  wrong-doer,  he  will  not  be  exempted  from 
liability  by  payment  to  his  principal;  Paley, 
Ag.  393,  394 ;  1  Campb.  396. 

With  regard  to  the  liability  of  agents  to 
third  persons  for  torts,  there  is  a  distinction 
between  acts  of  misfeasance  or  positive  wrongs, 
and  non-feasances  or  mere  omissions  of  duty. 
In  the  former  case,  the  agent  is  personally 
liable  to  third  persons,  although  authorized 
by  his  principal;  Story,  Ag.  §  311  i i  e*’ 

A".  396;  1  Wils.  828  ;  1  B.  &  P-  410;  28 
Me.  464  ;  while  in  the  latter  he  is,  in  general, 
solely  liable  to  his  principal ;  Story,  Ag.  § 
308 ;  Paley,  Ag.  89«,  897,  398;  Story, 

Where  the  sub-agents  are  appointed  ,f  the 
a<rent  has  either  express  or  implied  authority 
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to  appoint  a  sub-agent,  he  will  not  ordinarily 
be  responsible  tor  the  acts  or  omissions  of  the 
substitute,  2  B.  &  P.  438 ;  2  M.  &  S.  301 ;  1 
Wash.  C.  C.  479  ;  8  Cowen,  198  (but  only 
for  negligence  in  choosing  the  substitute ; 
Whart.  Negl.  §  277);  and  this  is  especially 
true  of  public  otlicers ;  1  Ld.  Raym.  646 ; 
Cowp.  754  ;  15  East,  384  ;  7  Crunch,  242  ;  9 
Wheat.  720;  8  Wend.  403;  3  Hill,  531  ;  22 
N.  H.  252  ;  13  Ohio,  523;  1  Pick.  418;  4 
Mass.  378;  8  Watts,  455;  but  the  sub-agent 
will  himself  be  directly  responsible  to  the 
principal  for  his  own  negligence  or  miscon¬ 
duct;  Story,  Ag.  §  201,  217  a;  2  Gull.  C. 
C.  565;  8  Cow.  N.  Y.  198. 

Rights  and  privileges. 

As  to  his  principal ,  an  agent  is  ordinarily 
entitled  to  compensation  for  his  services,  com¬ 
monly  called  a  commission,  which  is  regulated 
either  by  special  agreement,  by  the  usage  of 
trade,  or  by  the  presumed  intention  of  the 
parties ;  Story,  Ag.  §§  324,  326 ;  8  Bingh. 
65  ;  1  Caines,  349  ;  2  id.  357.  In  general, 
he  must  have  faithfully  performed  the  whole 
service  or  duty  before  he  can  claim  any  com¬ 
missions  ;  Story,  Ag.  §§  329,  331 ;  1  C.  &  P. 
384;  4  id.  289;  7  Bingh.  99;  16  Ohio,  412. 
He  may  forfeit  his  right  to  commissions  by 
gross  unskilfulness,  by  gross  negligence,  or 
gross  misconduct,  in  the  course  of  his  agency ; 
3  Campb.  451 ;  7  Bingh.  569  ;  12  Pick.  328; 
as,  by  not  keeping  regular  accounts;  8  Yes. 
48;  11  id.  358;  17  Mass.  145;  2  Johns.  Ch. 
N.  Y.  108;  by  violating  his  instructions ;  by 
wilfully  confounding  his  own  property  with 
that  of  his  principal ;  9  Beav.  284 ;  5  Bos.  & 
P.  136;  11  Ohio,  363;  by  fraudulently  mis¬ 
applying  the  funds  of  his  principal ;  3  Chitty, 
Comm.  &  M.  222;  by  embarking  the  prop¬ 
erty  in  illegal  transactions ;  or  by  doing  any¬ 
thing  which  amounts  to  a  betrayal  of  his 
trust;  12  Pick.  328,  332,  334;  20Grat.  672; 
21  Iowa,  326;  L.  R.  9  Q.  B.  480;  98  Mass. 
348;  25  Conn.  386;  52  111.512;  9  Ivans. 
320;  29  Cal.  142;  71  Penn.  206. 

The  agent  has  a  right  to  be  reimbursed  his 
advances,  expenses,  and  disbursements  rea¬ 
sonably  and  in  good  faith  incurred  and  paid, 
without  any  default  on  his  part,  in  the  course 
of  the  agency ;  Story,  Ag.  §§  335,  336  ;  5  B. 
&  C.  141;  3  Binn.  295;  11  Johns.  439;  4 
Ilalst.  Ch.  657  ;  and  also  to  be  paid  interest 
on  such  advancements  and  disbursements 
whenever  it  may  fairly  be  presumed  to  have 
been  stipulated  for,  or  to  be  due  to  him;  15 
East,  223;  3  Campb.  467  ;  7  Wend.  315;  3 
Caines,  226 ;  3  Binn.  295.  But  he  cannot 
recover  for  advances  and  disbursements  made 
in  the  prosecution  of  an  illegal  transaction, 
though  sanctioned  by  or  even  undertaken  at 
the  request  of  his  principal ;  Story,  Ag.  §  344  ; 
3  B.  &  C.  639  ;  and  he  may  forfeit  all  remedy 
against  his  principal  even  for  his  advances  anil 
disbursements  made  in  the  course  of  legal 
transactions  by  his  own  gross  negligence, 
fraud,  or  misconduct;  12  Wend.  362;  12 


lick.  328,  332;  20  id.  167;  nor  will  l 
entitled  to  be  reimbursed  his  expenses  aft  T 
has  notice  that  his  authority  has  u  tCr“e 
voked;  2  Term,  113;  8  td.  204  8 T  * 
Ch.  314.  ’  3B,0H 

The  agent  may  enforce  the  payment  of  a 
debt  due  him  from  his  principal  on  aceoun ur 
the  agency,  either  by  an  action  at  law  or  bv 
bill  in  equity,  according  to  the  nature  of  th! 
case  ;  and  he  may  also  have  the  benefit  of  h‘ 
claim  by  way  of  set-off  to  an  action  of  hil 
principal  against  him,  provided  the  claim  is 
not  for  uncertain  damages,  and  is  in  other  re- 
spects  of  such  a  nature  as  to  be  the  subject  of 
a  set-off;  Story,  Ag.  §§  350,  385;  4  Burr 
2133;  6  Cowen,  181;  11  Pick.  482.  He  has 
also  a  lien  for  all  his  necessary  commissions, 
expenditures,  advances,  and  services  in  and 
about  the  property  intrusted  to  his  agency, 
which  right  is  in  many  respects  analogous  to 
the  right  of  set-off;  Story,  Ag.  §  373;  40 N. 
H.  88,  511;  67  Ill.  139;  8  loWa,  211;  30 
Miss.  578;  but  it  is  onlv  a  particular  lien; 
9  Cush.  215;  8  Engl.  (Ark.)  437;  8  H.  L. 
Cas.  838.  Factors  have  a  general  lien  upon 
the  goods  of  their  principal  in  their  posses¬ 
sion,  and  upon  the  price  of  such  as  have  been 
lawfully  sold  by  them,  and  the  securities  given 
therefor;  Story,  Ag.  §  376  ;  2  Kent,  640;  26 
Wend.  367  ;  10  Paige,  Ch.  205.  There  are 
other  eases  in  which  a  general  lien  exists  in 
regard  to  particular  classes  of  agents,  either 
from  usage,  from  a  special  agreement  of  the 

Earties,  or  from  the  peculiar  habit  of  dealing 
etween  them :  such,  for  example,  as  insur¬ 
ance  brokers,  bankers,  common  carriers,  at¬ 
torneys-at-law,  and  solicitors  in  equity,  pack¬ 
ers,  calico-printers,  fullers,  dyers,  and  wharf¬ 
ingers ;  Story,  Ag.  §§  379-384.  See  Lien* 
As  to  third  persons ,  in  general,  a  mere 
agent  who  has  no  beneficial  interest  in  a  con¬ 
tract  which  he  has  made  on  behalf  of  his  prin¬ 
cipal  cannot  support  an  action  thereon  ;  1  Liv¬ 
ermore,  Ag.  215;  22  Penn.  522.  An  agent 
acquires  a  right  to  maintain  an  action  upon  a 
contract  against  third  persons  in  the  following 
cases  :  First ,  when  the  contract  is  in  writing* 
and  made  expressly  with  the  agent,  ami  im¬ 
ports  to  be  a  contract  personally  with  him , 
for  example,  when  a  promissory  note  ^ 
to  the  agent,  as  such,  for  the  benefit  o t  t  ^ 
principal,  and  the  promise  is  to  pay  the  mom) 
to  the  agent  eo  nomine  ;  in  such  case  the  agc 
is  the  legal  plaintiff,  and  alone  can  bring  * 
action;  Story,  Ag.  §§  393,  394,  396;  1  !, 

ermore,  Ag.  215-221;  3  Pick.  322;  1 6  1  ' 
381  ;  5  Vt.  500;  Dicey,  Parties,  134  ;  1 

520 ;  27  Penn.  97  ;  and  it  has  been  held  w 
the  right  of  the  agent  in  such  case  to  sue 
his  own  name  is  not  confined  to  an  exP] ^ 
contract;  thus,  it  has  been  said  that  one 
ing,  as  mere  agent,  a  bill  of  exchange^ 
promissory  note,  indorsed  in  blank,  orJlt  ^  jt 
or  note  payable  to  bearer,  may  yet  sue  e  ^ 
in  his  own  name;  Paley,  Ag.,  Dunb  e<  • 
note .  Second ,  the  agent  may  maintain  3111 
tion  against  third  persons  on  contract^ • 
with  them,  whenever  lie  is  the  only  *n 
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and  ostensible  principal,  and  consequently,  in 
contemplation  of  law,  the  real  contracting 
party;  Russ.  Fact.  &  B.  241,  244  ;  Paley,  Ag° 
361,  note;  Story,  Ag.  §  393  ;  Dicey,  Partied, 
136-138  ;  5  Penn.  41  ;  as,  if  an  agent  sell 
goods  of  his  principal  in  his  own  name,  as 
though  he  were  the  owner,  he  is  entitled  to 
sue  the  buyer  in  his  own  name;  12  Wend. 
413;  5  M.  &  S.  833  ;  and,  on  the  other  hand, 
if  he  so  buy,  he  may  enforce  the  contract  by 
action.  The  renunciation  of  the  agent’s  con¬ 
tract  by  the  principal  docs  not  necessarily 
preclude  the  agent  from  maintaining  an  action, 
but  he  will  still  be  entitled  to  sue  the  party 
with  whom  he  has  contracted  for  any  damages 
which  he  may  have  sustained  by  reason  of  a 
breach  of  contract  bv  the  latter ;  Russ.  Fact. 
&  B.  243,  244 ;  2  B.  &  Aid.  962.  Third , 
the  right  of  the  agent  to  sue  in  his  own  name 
exists  when,  by  the  usage  of  trade  or  the 
general  course  of  business,  he  is  authorized 
to  act  as  owner,  or  as  a  principal  contracting 
party,  although  his  character  as  agent  is 
known ;  Story,  Ag.  §  393.  Fourth,  where  the 
agent  has  made  a  contract  in  the  subject- 
matter  of  which  he  has  a  special  interest  or 
property,  he  may  enforce  his  contract  by  ac¬ 
tion,  whether  he  held  himself  out  at  the  time 
to  be  acting  in  his  own  behalf  or  not ;  1  Liver¬ 
more,  Ag.  215-219;  Story,  Ag.  §  393 ;  27  Ala. 
N.  s.  215;  Dicey,  Parties,  189;  22  Penn. 
522 :  for  example,  an  auctioneer  who  sells  the 
goods  of  another  may  maintain  an  action  for 
the  price,  though  the  sale  be  on  the  premises 
of  the  owner  of  the  goods,  because  the  auc¬ 
tioneer  has  a  possession  coupled  with  an  in¬ 
terest;  2  Esp.  493;  1  H.  Bla.  81,  84,  85. 
But  this  right  of  the  agent  to  bring  an  action 
m  his  own  name  is  subordinate  to  the  rights 
ot  the  principal,  who  may,  unless  in  particu¬ 
lar  cases  where  the  agent  has  a  lien  or  some 
other  vested  right,  bring  a  suit  himself,  and 
suspend  or  extinguish  the  right  of  the  agent ; 

1  Livermore,  Ag.  221 ;  Story,  Ag.  §  403  ;  3 
RiH,  72,  73;  6  S.  &  R.  27;  4  Campb.  194. 

An  agent  may  maintain  an  action  of  tres¬ 
pass  or  trover  against  third  persons  for  inju¬ 
ries  affecting  the  possession  of  his  principal’s 
property;  and  w lien  he  has  been  induced  by 
* 16  fraud  of  a  third  person  to  sell  or  buy 
^ goods  for  his  principal,  and  he  has  sustained 
•  a  personal  loss,  he  may  maintain  an  action 
against  such  third  person  for  such  wrongful 
'l'  deceit,  or  fraud  ;  Story,  Ag.  §§  414,  415  ; 
d  b.  &  C.  208  ;  3  Campb.  320  flH.  Bla.  81  ; 

B.  &  Aid.  59.  But  his  remedy  for  mere 
torts  *s  confined  to  cases  like  the  foregoing, 

.  ere  his  “right  of  possession  is  injuriously 
invaded,  or  where  he  incurs  a  personal  respon¬ 
sibility,  or  loss,  or  damage  in  consequence  of 
the  tort;”  Story,  Ag.  §  416. 

/  sub-agent  employed  without  the  knowl¬ 
edge  or  consent  of  the  principal  has  his  remedy 
Against  his  immediate  employer  only,  with 
egard  to  whom  he  will  have  the  same  rights, 
bAlgations,  and  duties  as  if  the  agent  were 
>e  s°ie  principal.  But  where  sub-agents  are 
warily  or  necessarily  employed  in  the  busi- 


;«  ,?!  %  genCy’  le  sub*«gent  can  maintain 
Ins  claim  for  compensation  both  against  the 
principal  and  the  immediate  employer,  unless 
the  agency  be  avowed  and  exclusive  credit  be 
given  to  the  principal,  in  which  case  his 
remedy  will  be  limited  to  the  principal ;  Story 
Ag.  §§  386,  387;  6  Taunt.  147;  4  Wend’ 
285;  16  La.  An.  127  ;  6  S.  &  R.  386  ;  3  Johns! 
167. 


A  sub-agent  will  be  clothed  with  a  lien 
against  the  principal  for  services  performed 
and  disbursements  made  by  him  on  account 
of  the  sub-agency,  whenever  a  privitv  exists 
between  them  ;  Story,  Ag.  §  388  ;  2  Campb. 
218,  597;  2  East,  523;  6  Wend.  475.  He 
will  acquire  a  lien  against  the  principal  if  the 
latter  ratifies  his  acts,  or  seeks  to  avail  himself 
of  the  proceeds  of  the  sub-agency,  though 
employed  by  the  agent  without  the  knowledge 
or  consent  of  the  principal ;  Story,  Ag.  §  389  ; 
2  Campb.  218,  597,  598  ;  4  id.  348,  353.  lie 
may  avail  himself  of  his  general  lien  against 
the  principal  by  way  of  substitution  to  the 
rights  of  his  immediate  employer,  to  the  ex¬ 
tent  of  the  lien  of  the  latter;  Story,  Ag.  § 
389  ;  1  East,  335  ;  2  id.  523,  529  ;  7  id.  7  ;  6 
launt.  147.  And  there  are  cases  in  which  a 
sub-agent  who  has  no  knowledge  or  reason  to 
believe  that  his  immediate  employer  is  acting 
as  an  agent  for  another,  will  have  a  lien  on 
the  property  for  his  general  balance  ;  2  Liver¬ 
more,  Ag.  87-92;  Paley,  Ag.  148,  149;  Story, 
Ag.  §  390;  4  Campb.  60,  349,  353. 

See  Insurance  Agent. 

Consult  Livermore,  Paley,  Ross,  Story, 
Wharton,  Agency ;  Addison,  Chitty,  Parsons, 
Story,  Contracts;  Cross,  Lien;  Kent,  Com - 
mentaries ;  Bouvier,  Institutes. 


AGENT  AND  PATIENT.  A  phrase 
indicating  the  state  of  a  person  who  is  required 
to  do  a  thing,  and  is  at  the  same  time  the  per¬ 
son  to  whom  it  is  done ;  as,  when  a  man  is 
indebted  to  another,  and  he  appoints  him  his 
executor,  the  latter  is  required  to  pay  the 
debt  in  his  capacity  of  executor,  and  entitled 
to  receive  it  in  his  own  right ;  he  is  then  agent 
and  patient;  Termes  de  la  Ley. 


AGER  (Lat.).  In  Civil  Law.  A  field  ; 
land  generally. 

A  portion  of  land  enclosed  by  definite 
boundaries. 


Used  like  the  word  acre  in  the  old  English  law, 
denoting  a  measure  of  undetermined  and  variable 
value;  Spelman, Gloss. ;  Du  Cange ;  3 Kent, 441. 

AGGRAVATION  (Lat.  ad ,  to,  and  gra¬ 
vis,  heavy;  aggravare,  to  make  heavy). 
That  which  increases  the  enormity  of  a  crime 
or  the  injury  of  a  wrong. 

In  Criminal  Law.  One  of  the  rules  re¬ 
specting  variances  is,  that  cumulative  allega¬ 
tions,  or  such  as  merely  operate  in  aggrava¬ 
tion,  are  immaterial,  provided  that  sufficient 
is  proved  to  establish  some  right,  offence,  or 
justification  included  in  the  claim,  charge,  or 
defence  specified  on  the  record.  This  ride 
runs  through  the  whole  criminal  law,  that  it 
is  invariably  enough  to  prove  so  much  of  the 
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indictment  as  shows  that  the  defendant  has 
committed  a  substantive  crime  therein  speci¬ 
fied  ;  per  Lord  Ellenborough,  2  Campb.  583; 
4  B.  &  C.  329  ;  21  Pick.  525 ;  4  Gray,  18 ;  7 
u/.  49,  331  ;  1  Taylor,  Ev.  §  215.  Thus,  on 
an  indictment  for  murder  the  prisoner  may  be 
convicted  ot  manslaughter,  for  the  averment 
of  malice  aforethought  is  merely  matter  of 
aggravation ;  Coke,  Litt.  282  a. 

In  Pleading.  The  introduction  of  matter 
into  the  declaration  which  tends  to  increase 
the  amount  of  damages,  but  does  not  affect 
the  right  of  action  itself;  Stephen,  PI.  257  ; 
12  Mod.  597.  See  3  Am.  Jur.  287-313. 

An  example  of  this  is  found  in  the  case  where 
a  plaintiff  declares  in  trespass  for  entering  his 
house,  and  breaking  his  close,  and  tossing  hi6 
goods  about ;  the  entry  of  the  house  is  the  prin- 
cipal  ground  and  foundation  of  the  action,  and 
the  rest  is  only  stated  by  way  of  aggravation ;  3 
W ils.  294 ;  and  this  matter  need  not  be  proved  by 
the  plaintiff  or  answered  by  the  defendant. 

AGGREGATE.  Consisting  of  particular 
persons  or  items,  formed  into  one  body. 

See  Corporation. 

AGGRESSOR.  He  who  begins  a  quarrel 
or  dispute,  either  by  threatening  or  striking 
another.  No  man  may  strike  another  because 
he  has  been  threatened,  or  in  consequence  of 
the  use  of  any  words. 

AGIO.  A  term  used  in  commercial  trans¬ 
actions  to  denote  the  difference  of  price  be¬ 
tween  the  value  of  bank-notes  or  other  nomi¬ 
nal  money  and  the  coin  of  the  country. 

AGISTMENT.  The  taking  of  another 
person  s  cattle  into  one’s  own  ground  to  be 
fed,  for  a  consideration  to  be  "paid  by  the 
owner.  See  Agistor. 

-A®ISTOR.  One  who  takes  in  horses  or 
other  animals  to  pasture  at  certain  rates: 
Story,  Bailm.  §  443. 

He  is  not,  like  an  innkeeper,  bound  to  take 
all  horses  offered  to  him,  nor  is  he  liable  for 
any  injury  done  to  such  animals  in  his  care, 
unless  he  has  been  guilty  of  negligence,  or 

Wd;H STST  *  - 


AGNATES.  In  Scotch  Law.  Rela 
tions  on  the  lather’s  side.  ua 

AGNATI.  In  Civil  Law.  The  mem¬ 
bers  ot  a  Roman  family  who  traced  “Sr 
ongm  and  name  to  a  common  deceased  ™ 
cestor  through  the  male  line,  „nd«  whose 

living011  P°Wer  they  W0uld  be  ‘f  be  were 

fft1  th,e 

autcrn  sunt  cognati  virilis  sexus  ab  eodcm  or,,(  Jns*t 

sir 


, 

Marriage,  adoption,  and  adroitin0  latfral  li? 
the  relationship  of  the  donatio*  In,’!  aleo  ercL  ‘ 
of  Paulus,  the  order  of^Siton”?,’8?^ 
follows:  Intestatorum  heredity  l  8ltateda< 
Tabularum  primum  suis  heredibmEnL,U0(l^>n 
tiset  aliquando  quoquc  geniibus  defereS 
They  are  distinguished  from  t\d  L  Ur- 
related  through  females.  See  ColS™’  tho« 

AGNATIO  (Lat.).  in  Civil  r 

rcktionship  throogl,  male,;  the 

Especially  spoken  of  the  children  of  *  r 
father  and  slave  mother ;  the  rule  in  suehV** 
was  agnalio  sequitur  ventrem;  Du  Cange  ***** 

AGNOMEN  (Lat.).  A  name  or  title 
which  a  man  gets  by  some  action  or  peculi 
arity;  the  last  of  the  four  names  someth  i 
given  a  Roman.  Thus,  Seipio  African* 
(the  African),  from  his  African  victories' 
Ainsworth,  Lex.;  Calviuus,  Lex.  See 
Nomen. 

AGRARIAN  LAWS.  In  Roman  Law, 

Those  laws  by  which  the  commonwealth  dis^ 
posed  of  its  public  land,  or  regulated  the  pos- 
session  thereof  by  individuals,  were  termed 
Agrarian  Laws. 

The  greater  part  of  the  public  lands  acquired 
by  conquest  w’ere  laid  open  to  the  possession  of 
any  citizen,  but  the  state  reserved  the  title  and 
the  right  to  resume  possession.  The  object  of 
many  of  the  agrarian  laws  was  to  limit  the  area 
of  public  land  of  w  hich  any  one  person  might 
take  possession.  The  lawr  of  Cassius,  b.  c.  486, 
is  the  most  noted  of  these  laws. 

Until  a  comparatively  recent  period,  it  has 
been  assumed  that  these  law  s  were  framed  to 
reach  private  property  as  well  as  to  restrict  pos¬ 
session  of  the  public  domain,  and  hence  the  term 
agrarian  is,  in  legal  and  political  literature,  to  a 
great  degree  fixed  writh  the  meaning  of  a  confis¬ 
catory  law,  intended  to  reduce  large  estates  aim 
increase  the  number  of  landholders.  Harring* 
ton,  in  his  u  Oceana, 99  and  the  philosophers  of  the 
French  Revolution,  have  advocated  agrarian  la"s 
in  this  sense.  The  researches  of  Heyne,  Op*  *• 
351;  Nielibuhr,  Hist.  vol.  ii.,  trails.;  and 
v*£ny>  Das  Recht  des  Besitzes,  have  redeemed 
Roman  w'ord  from  the  burden  of  this  meaning 

AGREAMENTUM.  Agreement. 
Spelman  says  that  it  is  equivalent  in  naeamn? 
to  aggregatio  mentium ,  though  not  derived  t 

from. 

AGREEMENT.  A  coming  together  ^ 
parties  in  opinion  or  determination;  the  l1*” 
of  two  or  more  minds  in  a  thing  done  or  ^ 
done;  a  mutual  assent  to  do  a  thing;  * 
Dig.  Agreement ,  A  1  ;  Plowd.  5  a,  6  a'  iore 
Aggregatio  mentium . — When  twro  or  n  ^ 
minds  are  united  in  a  thing  done  or  L 
done.  “ 

It  ought  to  be  so  certain  and  comply je  ^ 
either  party  may  have  an  action  on  it>  al*c 
must  be  a  quid  pro  quo ;  Dane,  Abr.  c.  I  • 

The  consent  of  two  or  more  person*  jn 
eurring,  the  one  in  parting  with,  the  0  efit; 
receiving,  some  property,  right,  or  H 
Bacon,  Abr.  *  "  , 

sideration  bet* 


A  mutual  contract  in  consideration  1 
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two  or  more  parties ;  5  East,  10  ;  4  Gill  &  J. 
1  ;•  12  How.  126. 

44  The  expression  by  two  or  more  persons  of 
a  common  intention  to  affect  the  legal  rela¬ 
tions  of  those  persons;”  Anson,  Contr.  3. 

An  agreement  “consists  of  two  persons 
being  of  the  same  mind,  intention,  or  mean¬ 
ing,  concerning  the  matter  agreed  upon”  ; 
Leake,  Contr.  12. 

44  Agreement ”  is  seldom  applied  to  specialties ; 
44 contract ”  is  generally  confined  to  simple  con¬ 
tracts;  and  “  promise ”  refers  to  the  engagement 
of  a  party  without  reference  to  the  reasons  or 
considerations  for  it,  or  the  duties  of  other  par¬ 
ties  ;  Parsons,  Contr.  6. 

An  agreement  ceases  to  be  such  by  being  put 
in  writing  under  seal,  but  not  when  put  in  writ¬ 
ing  for  a  memorandum  ;  Dane,  Abr.  c.  11. 

It  is  a  wider  term  than  “contract”  ;  Anson, 
Contr.  4 ;  an  agreement  might  not  be  a  con¬ 
tract,  because  not  fulfilling  some  requirement 
of  the  law  of  the  place  in  which  it  is  made. 

A  promise  or  undertaking. 

This  is  the  loose  and  inaccurate  use  of  the 
word;  5  East,  10  ;  3  B.  &  B.  14 ;  3  Conn.  335. 

The  writing  or  instrument  which  is  evidence 
of  an  agreement. 

This  is  a  loose  and  evidently  inaccurate  U6e  of 
the  term.  The  agreement  may  be  valid,  and  yet 
the  written  evidence  thereof  insufficient :  as,  if  a 
promissory  note  be  given  for  twenty  dollars,  the 
amount  of  a  previous  debt,  where  the  note  may 
generally  be  neglected  and  the  debt  collected  by 
means  of  other  evidence  ;  or,  again,  if  a  note  good 
in  form  be  given  for  an  illegal  consideration,  in 
which  case  the  instrument  is  good  and  the  agree¬ 
ment  void. 

Conditional  agreements  are  those  which  are 
to  have  full  effect  only  in  case  of  the  happen¬ 
ing  of  certain  events,  or  the  existence  of  a 
given  state  of  things. 

Executed  agreements  are  those  where  no¬ 
thing  further  remains  to  be  done  by  the  par¬ 
ties.  J  1 

Executed  agreements  take  place  when  two 
or  more  persons  make  over  their  respective 
rights  in  a  thing  to  one  another,  and  thereby 
change  their  property  therein  either  presently 
and  at  once,  or  at  a  future  time  upon  some 
event  that  shall  give  it  full  effect,  without 
cither  party  trusting  to  the  other.  Such  an 
Agreement  exists  where  a  thing  is  bought,  paid 
l°r,  and  delivered. 

Executory  agreements  are  such  as  rest  on 
articles,  memorandums,  parol  promises  or 
undertakings,  and  the  like,  to  be  performed 
ln  ^e  future,  or  which  are  entered  into  pre¬ 
paratory  to  more  solemn  and  formal  aliena¬ 
tions  of  property ;  Powell,  Contr. 

An  executed  agreement  always  conveys  a  chose 
*n  possession,  while  an  executory  one  conveys  a 
cno8e  in  action  only. 

Express  agreements  are  those  in  which  the 
ernis  are  openly  uttered  and  avowed  by  the 
parties  at  the  time  of  making.  % 

^  Implied  agreements  are  those  which  the  law 
supposes  the  parties  to  have  made,  although 
le  terms  were  not  openly  expressed. 

Thus,  every  one  who  undertakes  any  office, 


2!  dn}7  imPhedly  contracts  to  do 
it  with  integrity,  diligence,  and  skill;  and  he 

tliTsronP  nf  h^aCt8  (i°  whatever  is  fairlv  within 
the  scope  of  his  employment ;  6  Scott,  761.  Im- 

or  Promises  in  law,  only  exist 
where  there  is  no  express  stipulation  between  the 
parties  touching  the  same  matter ;  for  expressum 
f acit  cessare  taciturn ;  2  Bla.  Com.  444;  2  Term 
105;  7  Scott,  69;  1  N.  &  P.  633. 

The  parties  must  agree  or  assent.  There 
must  be  a  definite  promise  by  one  party 
accepted  by  the  other;  3  Johns.’  534;  12  id. 
190  ;  9  Ala.  69;  29  Ala.  n.  8.  864;  4  R.  I. 
14;  2  Dutch.  268;  3  Halst.  147;  29  Penn. 
358.  1  here  must  be  a  communication  of  assent 
by  the  party  accepting;  a  mere  mental  assent 
to  the  terms  in  his  own  mind  is  not  enough  ; 

L.  R.  2  App.  Ca.  691.  But  the  assent  need 
not  be  formally  made ;  it  can  be  inferred  from 
the  party’s  acts ;  L.  R.  6  Q.  B.  607 ;  L.  R. 
10  G.  P.  307.  They  must  assent  to  the  same 
thing  in  the  same  sense;  4  Wheat.  225;  1 
Sumn.  218;  2  Woodb.  &  M.  359;  7  Johns. 
240;  18  Ala.  605;  9  M.  &  W.  535;  4  Bing. 
660;  L.  R.  6  Q.  B.  597.  The  assent  must 
be  mutual  and  obligatory;  there  must  be  a 
request  on  one  side,  and  an  assent  on  the 
other;  5  Bingh.  n.  c.  75.  The  assent  must 
comprehend  the  whole  of  the  proposition  ;  it 
must  be  exactly  equal  to  its  extent  and  pro¬ 
vision,  and  it  must  not  qualify  them  by  any 
new  matter;  1  Parsons,  Contr.  400;  and  even 
a  slight  qualification  destroys  the  assent ;  5 

M.  &  W.  535;  2  Sandf.  133.  The  question 
of  assent  when  gathered  from  conversations  is 
for  the  jury;  1  Cush.  89;  13  Johns.  294. 

A  sufficient  consideration  for  the  agreement 
must  exist ;  2  Bla.  Com.  444  ;  Chitty,  Contr. 
20 ;  2  Q.  B.  851  ;  5  Ad.  &  E.  548  ;  7  Brown, 
Ch.  550 ;  7  Term,  350 ;  as  against  third  par¬ 
ties  this  consideration  must  be  good  or  valu¬ 
able  ;  10  B.  &  C.  606  ;  Chitty,  Contr.  28 ;  as 
between  the  parties  it  may  be  equitable  only ; 

1  Pars.  Contr.  431. 

But  it  need  not  be  adequate,  if  only  it  have 
some  real  value;  3  Anstr.  732;  2  Sell.  &  L. 
395,  n.  a;  9  Ves.  246  ;  16  East,  372;  11  Ad. 
&  E.  983;  1  Mete.  Mass.  84.  If  the  con¬ 
sideration  be  illegal  in  whole  or  in  part,  the 
agreement  will  be  void  ;  6  Dana,  91  ;  3  Bibb, 
500;  9  Vt.  23;  5  Penn.  452;  22  Me.  488, 
So  also  if  the  consideration  be  impossible ;  5 
Viner,  Abr.  110,  Condition;  Coke,  Litt. 
206  a ;  Sheppard,  Touchst.  164;  L.  R.  5  C. 
P.  588;  2  Lev.  161.  See  Considera¬ 
tion. 

The  agreement  may  be  to  do  any  thing 
which  is  lawful,  as  to  sell  or  buy  real  estate 
or  personal  property.  But  the  evidence  of 
the  sale  of  real  property  must  generally  be  by 
deed,  sealed ;  and  in  many  eases  agreements 
in  regard  to  personal  property  must  be  in 
writing.  See  Statute  of  Frauds. 

The  construction  to  be  given  to  agreements 
is  to  be  favorable  to  upholding  them,  and  ac¬ 
cording  to  the  intention  of  the  parties  at  the 
time  of  making  it,  as  nearly  as  the  meaning 
of  the  words  used  and  the  rules  of  law  will 
permit ;  1  Pars.  Contr.  7  ;  2  Kent,  555 ,  1  H, 
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Bla.  569,  614  ;  30  Eng.  L.  &  E.  479 ;  5  Hill, 
147;  40  Me.  43;  10  A.  &E.  326  ;  19  Vt.  202. 
This  intent  cannot  prevail  against  the  plain 
meaning  of  words  ;  5  M.  &  W.  535.  Neither 
will  it  be  allowed  to  contravene  established 
rules  of  law. 

And  that  the  agreement  may  be  supported, 
it  will  be  construed  so  as  to  operate  in  a  way 
somewhat  different  from  that  intended,  if  this 
will  prevent  the  agreement  from  failing  alto¬ 
gether;  22  l’ick.  376;  9  Wend.  611;  16 
Conn.  474. 

Agreements  are  construed  most  strongly 
against  the  party  proposing  (t.  <?.,  contra  pro - 
ferentem ) ;  6  M.  &  W.  662 ;  2  Parsons,  Contr. 
20 ;  3  B.  &  S.  929 ;  7  R.  I.  26.  See  Con¬ 
tracts. 

The  effect  of  an  agreement  is  to  bind  the 
parties  to  the  performance  of  what  they  have 
thereby  undertaken.  In  case  of  failure,  the 
common  law  provides  a  remedy  by  damages, 
and  equity  will  in  some  cases  compel  a  specific 
performance. 

The  obligation  may  be  avoided  or  destroyed 
by  performance ,  which  must  be  by  him  who 
was  bound  to  do  it ;  and  whatsoever  is  neces¬ 
sary  to  be  done  for  the  full  discharge  of  this 
duty,  although  only  incidental  to  it,  must  be 
done  by  him;  2  Pars.  Contr.  148;  11  Q.  B. 
368  ;  4  B.  &  S.  556  ;  48  Iowa,  462  ;  39  Wis. 
553  ;  by  tender  of  exact  performance  accord¬ 
ing  to  the  terms  of  the  contract,  which  is 
sufficient  when  the  other  party  refuses  to 
accept  performance  under  the  contract ;  6  M. 
&  G.  610;  Benj.  Sales,  563  ;  by  acts  of  the 
party  to  be  benefited,  which  prevent  the  per¬ 
formance,  or  where  some  act  is  to  be  done  by 
one  party  before  the  act  of  the  other,  the 
second  party  is  excused  from  performance,  if 
the  first  fails ;  15  M.  &  W.  109 ;  8  Q.  B.  358 ; 

6  B.  &  C.  325 ;  10  East,  359  ;  by  rescission , 
which  may  be  made  by  the  party  to  be  bene¬ 
fited,  without  any  provision  therefor  in  the 
agreement,  and  the  mere  acquiescence  of  the 
other  party  will  be  evidence  of  sufficient  mutu¬ 
ality  to  satisfy  the  general  rule  that  rescission 
must  be  mutual ;  4  Pick,  i  14  ;  5  Me.  277  :  7 
Lmgh.  266 ;  1  W.  &  S.  442 ;  rescission,  be¬ 
fore  breach,  must  be  by  agreement;  Anson, 
Contr.  247  ;  Leake,  Contr.  787  ;  7  M.  &  W. 
o5  ;  2  H.  &  N.  79  ;  6  Exch.  39 ;  by  acts  of 
taw,  as  confusion,  merger;  29  Vt.  412*  4 
Jones,  No.  C.  87 ;  death,  as  when  a  master 
who  has  bound  himself  to  teach  an  apprentice 
dies ;  inability  to  perform  a  personal  service 
such  as  singing  at  a  concert;  L.  R.  6  Exch’ 
269 ;  or  extinction  of  the  subject-matter  of 
the  agreement.  See  also  Assent;  Con- 
tuac  r;  Discharge  of  Contracts*  Pai* 
tik8;  Payment;  Rescission. 

AGREEMENT  FOR  INSURANCE 

An  agreement  often  made  in  short  terms  nre' 
hm i nary  to  the  filling  out  and  delivery  of  a 
pohey  with  specific  stipulations. 

Such  an  agreement,  specifying  the  rate  of 
premium,  the  subject,  and  risk,  and  amount 

assented  S?re<K  111  ?enoral  terms,  and  being 

assented  to  by  the  parties,  is  binding;  4 


Rob.  N.  Y.  150;  2  Curt.  c.  c.  277. 

N.  Y.  305.  It  is  usually  in  writing,  but’  19 
be  by  parol  or  by  parol  acceptance  of  a 
ten  proposal;  2  Curt.  c.  c.  524-  jq  i,  nu 
318  ;  31  Ala.  711.  It  must  be  in  ’such  f 
or  expression  that  the  parties,  subject  ^ 
risk  can  be  thereby  distinctly  known  e’jtf 
by  being  specified  or  by  references  so  that  > 
can  be  definitely  reduced  to  writing-  \  p. •, 
lips,  Ins.  §§  6-14  et  seq. ;  2  Parsons,  Mari  * 
Law,  19 ; .  19  N.  Y.  305. 

Such  an  agreement  must  have  an  exp-(<r 
or  implied  reference  to  some  form  of  policy3 
The  ordinary  form  of  the  underwriters  in  ]ike 
cases  is  implied,  where  no  other  is  specific,! 
or  implied;  56  Penn.  256;  7  Taunt.  ]•,-• 
2  C.  &  P.  91 ;  3  Bingh.  285;  3  B.  &  Ad! 

Where  the  agreement  is  by  a  communica¬ 
tion  between  parties  at  a  distance,  an  offer  bv 
either  will  be  binding  upon  both  on  a  despatch 
by  the  other  of  his  acceptance  within  a  rea. 
sonable  or  the  prescribed  time,  and  prior  to 
the  offer  having  been  countermanded ;  1  Phil, 
lips,  Ins.  §§  17,  21  ;  27  Penn.  263.  See  lx- 
surance  Policy. 

AID  AND  COMFORT.  Help;  sup- 
port ;  assistance ;  counsel ;  encouragement. 

The  constitution  of  the  United  States,  art.  3,s. 
3,  declares,  that  adhering  to  the  enemies  of  the 
United  States,  giving  them  aid  and  comfort,  shall 
he  treason.  These  words,  as  they  are  to  be  un¬ 
derstood  in  the  constitution,  have  not  received  a 
full  judicial  construction  ;  but  6ee  97  U.  S.  39, 
as  to  their  meaning  in  the  Act  of  Congress, 
March  12,  1863.  See  also  92  U.  S.  187 ;  13  Wall. 
128;  16  id.  147;  7  Ct. Cl.  398.  They  import  help, 
support,  assistance,  countenance,  encourage¬ 
ment.  The  w7ord  aid,  which  occurs  in  the  stat. 
Westm.  1,  c.  14,  i6  explained  by  Lord  Coke  (2 
Inst.  182)  as  comprehending  all  persons  coun¬ 
selling,  abetting,  plotting,  assenting,  consenting, 
and  encouraging  to  do  the  act  (and  he  adds, 
what  is  not  applicable  to  the  crime  of  treason), 
who  are  not  present  when  the  act  is  done.  8ee 
also  1  Burn,  Ju6t.  5,  6 ;  4  Bla.  Com.  37,  38. 

AID  BONDS.  See  Bonds. 

AID  PRAYER.  In  English  Law.  A 

petition  to  the  court  calling  in  help  from  an¬ 
other  person  who  has  an  interest  in  the  matter 
in  dispute.  For  example,  a  tenant  for 
by  the  curtesy,  or  for  years,  being  implead  * 
may  pray  aid  of  him  in  reversion ;  that  1* 
desire  the  court  that  he  may  be  called  by  ^ 
to  allege  what  he  thinks  proper  for  the  m^in 
tenance  of  the  right  of  the  person  calling  1]nl* 
and  of  his  own  ;  Fitzherbert,  Nat.  Bre'- 
Cowel. 

AIDER  BY  VERDICT.  In  pleadj“f! 
The  presumption  which  arises  after  " e 
whether  in  a  civil  or  criminal  case,  that  ^ 
facts,  without  proof  of  which  the  venue  ^ 
not  have  been  found,  were  proved,  _jj. 
they  are  not  distinctly  alleged  in  the 
provided  it  contains  terms  sufficient!.'  ?^uj_ 
to  comprehend  them  in  reasonable  1 
ment.  ,  >rC  a 

The  rule  is  thus  laid  down,  that  " 
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matter  is  so  essentially  necessary  to  be  proved, 
that  had  it  not  been  in  evidence  the  jury 
could  not  have  given  such  a  verdict  as  that 
recorded,  there  the  want  of  stating  that  mat¬ 
ter  in  express  terms  in  a  declaration,  provided 
it  contains  terms  sufficiently  general  to  com¬ 
prehend  it  in  fair  and  reasonable  intendment, 
will  be  cured  by  the  verdict;  and  where  a 
general  allegation  must,  in  fair  construction, 
so  far  require  to  be  restricted  that  no  judge 
and  no  jury  could  have  properly  treated  it  in 
an  unrestrained  sense,  it  may  reasonably  be 
presumed  after  verdict  that  it  was  so  re-, 
strained  at  the  trial ;  1  Maule  &  S.  234,  237 ; 

1  Saund.,  6th  ed.  227,  228 ;  1  Den.  Cr.  Cas. 
356  ;  2  Carr.  &  K.  868  ;  13  Q.  B.  790  ;  1  id. 
911,  912  ;  2  Mann.  &  G.  405  ;  2  Scott,  New 
Rep.  459  ;  9  Dowl.  409  ;  13  Mees.  &  W.  377; 
6C.  B.  136;  9  id.  364  ;  6  Mete.  334;  6  Pick. 
409;  16  id.  541;  2  Cush.  316;  6  id.  524; 
17  Johns.  439,  458. 

AIDING  AND  ABETTING.  In  Crimi¬ 
nal  Law.  The  offence  committed  by  those 
persons  who,  although  not  the  direct  perpe¬ 
trators  of  a  crime,  are  yet  present  at  its  com¬ 
mission,  doing  some  act  to  render  aid  to  the 
actual  perpetrator  thereof ;  4  Bla.  Com.  34 ; 
Russ.  &  R.  363,  421  ;  9  Ired.  440  ;  1  Woodb. 
&  M.221  ;  10  Piek.  477  ;  26  Miss.  299.  See 
9  Cent.  L.  J.  206. 

A  principal  in  the  second  degree  is  he  who 
is  present  aiding  and  abetting  the  fact  to  be 
done;  1  Hale,  PI.  Cr.  615.  See  41  N.  H. 
407;  1  Mete.  (Ky.)  413;  28  Ga.  604;  18 
Tex.  713;  26lnd.496;  2Nev.  226;  2Brev. 
338. 

Actual  presence  is  not  necessary  :  it  is  suf- 
*  ficient  to  be  so  situated  as  to  come  readily  to 
the  assistance  of  his  fellow’s;  13  Mo.  382. 

AIDS.  In  English  Law.  A  species  of 
tax  payable  by  the  tenant  of  lands  to  his 
superior  lord  on  the  happening  of  certain 
events. 

They  were  originally  mere  benevolences  granted 
to  the  lord  in  certain  times  of  danger  and  dis¬ 
tress,  but  soon  came  to  be  claimed  as  a  right. 
They  were  originally  given  in  three  eases  only, 
and  were  of  uncertain  amount.  For  a  period 
they  were  demanded  in  additional  eases  ;  but  this 
abuse  was  corrected  by  Magna  Charta  (of  John) 
and  the  stat.  25  Edw.  I.  ( conHrmatio  chavtavum ) , 
and  they  were  made  payable  only, — to  ransom 
the  lord’s  person,  when  taken  prisoner ;  to  make 
the  lord’s  eldest  son  a  knight ;  to  marry  the  lord  s 
eldest  daughter,  by  giving  her  a  suitable  portion. 
The  first  of  these  remained  uncertain ;  the  other 
two  were  fixed  by  act  of  parliament  (25  Edw . 
HI.  c.  11)  at  twenty  shillings  each,  being  the 
supposed  twentieth  part  of  a  knight’6  fee  1  ~  "*a- 
Com.  64.  They  v’ere  abolished  by  the  1  2  Car. 
II-  c.  24;  2  Bla.  Com.  77,  n. 

AIEL  (spelled  also  Ayel,  Aile ,  and  Ayle ). 
Cowel. 

A  writ  wliieh  lieth  where  the  grandfather 
^as  seized  in  his  demesne  as  of  fee  ot  am 
lands  or  tenements  in  fee  simple  the  day  that 
he  died,  and  a  stranger  abateth  or  enteret  i 
the  same  day  and  dispossesseth  the  heir ;  1  ltz- 
herbert,  Nat.  Brev.  222 ;  Spelman,  Gloss. ; 
I'ermes  de  la  Ley ;  3  Bla.  Com.  186. 


AIELESSE  (Norman).  A  grandmother. 
Kelham. 


AILE.  A  corruption  of  the  French  word 
aieul ,  grandfather.  See  Aikl. 

AIR-  That  fluid  transparent  substance 
which  surrounds  our  globe. 

No  property  can  be  had  in  the  air;  it  be¬ 
longs  equally  to  all  men,  being  indispensable 
to  their  existence.  But  this  must  be  under¬ 
stood  with  this  qualification,  that  no  man  has 
a  right  to  use  the  air  over  another  man’s  land 
in  such  a  manner  as  to  be  injurious  to  him. 
To  poison  or  materially  to  change  the  air,  to 
the  annoyance  of  the  public,  is  a  nuisance ; 
Cro.  Car.  510;  2  Ld.  Raym.  1163;  1  Burr. 
333;  1  Strange,  686;  Dane,  Abr.,  Index; 
see  Nuisance. 

An  easement  of  light  and  air  coming  over 
the  land  of  another  cannot  be  acquired  by 
prescription  in  the  United  States ;  17  Am.  L. 
Reg.  440,  note ;  1 1 1  Mass.  1 1 9 ;  2  Watts,  327  ; 
19  Wend.  300;  54  N.  Y.  439 ;  5  W.  Ya.  1  ; 
2  Conn.  597;  16  111.217;  25  Tex.  238  ; 

1  Dudl.  131  ;  5  Rich.  311  ;  26  Me.  436  ;  11 
Md.  23;  10  Ala.  N.  s.  63;  though  the  rule 
is  otherwise  in  England  ;  8  E.  &  B.  39 ;  see 

2  Washb.  R.  P.  62  et  seq. 

Upon  a  conveyance  the  right  to  air  over  the 
grantor’s  remaining  land  is  implied  in  grantee ; 
34  Md.  1  ;  s.  c.  11  Am.  L.  Reg.  24 ;  but  in 
other  states  only  where  it  is  an  easement  of 
necessity;  18  Am.  L.  Reg.  646;  Washb. 
Easem.  618;  58  Ga.  268;  5W.  Ya.  1.  When 
it  is  never  implied,  see  115  Mass.  204 ;  10  Barb. 
537;  33  Penn.  371  ;  51  Ind.  316.  The  right 
would  not  be  implied  in  the  grantor ;  24  Iowa, 
35 ;  s.  c.  7  Am.  L.  Reg.  336,  note ;  L.  II. 
2  C.  P.  D.  13. 


AISIAMENTUM  (spelled  also  Esamen- 
tum ).  An  easement ;  Spelman,  Gloss. 

AJUAR.  In  Spanish  Law.  The  jewels 
and  furniture  which  a  wife  brings  in  marriage. 

AJUTAGE  (spelled  also  Adjutage ).  A 
conical  tube  used  in  drawing  water  through  an 
aperture,  by  the  use  of  which  the  quantity  of 
water  drawn  is  much  increased. 

When  a  privilege  to  draw  water  from  a 
canal,  through  the  forebay  or  tunnel,  by 
means  of  an  aperture,  has  been  granted,  it  is 
not  lawful  to  add  an  ajutage ,  unless  such  was 
the  intention  of  the  parties;  2  Whart.  477. 

ALABAMA.  One  of  the  United  States  , 
of  America. 


The  territory  of  Alabama  was  organized  under 
an  act  of  congress  of  March  3,  1817  ;  3  Statutes 
at  Large,  371 .  An  act  of  congress  was  passed 
March  2,  1819,  authorizing  the  inhabitants  ol  tne 
territory  of  Alabama  to  form  for  themselves  a 
constitution  and  state  government.  1“  P“re“- 
ance  of  that  act,  the  constitution  ofthe6tat(o 

Alabama  was  adopted  by  a  ^onv.e"^rned  August 
at  Huntsville,  July  5th,  and  adjourned  August 

The  constitution  provides  that  the  general  as¬ 
sembly  may,  whenever  two  thirds  of  each  house 
shall  deem  it  necessary,  propose  amendments 

thereto,  which, » be'duh" published 7u 
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direct,  at  least  three  months  before  the  next 
general  election  for  representatives,  for  the  con¬ 
sideration  of  the  people  ;  that  the  several  return¬ 
ing  officers,  at  the  next  general  election  which 
shall  be  held  for  representatives,  shall  open  a 
poll  for  the  vote  of  the  qualified  electors  on  the 
proposed  amendments,  and  shall  make  a  return 
of  said  vote  to  the  secretary  of  state ;  and  that, 
if  it  shall  thereupon  appear  that  a  majority  of  all 
the  qualified  electors  of  the  state,  who  voted  at 
such  election,  voted  in  favor  of  the  proposed 
amendments,  said  amendments  shall  be  valid, 
to  all  intents  and  purposes,  as  parts  of  the  con¬ 
stitution  ;  Const,  art.  xvii.  §  1. 

The  constitution  also  provides  u  That  no  con¬ 
vention  shall  hereafter  (Dec.  6,  1875)  be  held  for 
the  purpose  of  altering  or  amending  the  consti¬ 
tution  of  this  state,  unless  the  question  of  conven¬ 
tion  or  no  convention  shall  be  first  submitted  to 
a  vote  of  all  the  electors  of  the  state,  and  ap¬ 
proved  by  a  majority  of  those  voting  at  said  elec¬ 
tion  Const,  art.  xvii.  §  2. 

Prior  to  the  constitution  of  1868,  the  accept¬ 
ance  by  the  people  of  proposed  constitutional 
amendments  must  have  been  afterwards,  and  be¬ 
fore  another  election,  ratified  by  two-thirds  of 
each  house  of  the  general  assembly.  Under 
this  provision  the  constitution  was  amended  in 
1830,  1846,  and  1850.  In  1861,  1865,  1868,  and 
1875,  respectively,  new  constitutions  were  submit¬ 
ted  to  the  people  by  conventions  called  for  that 
purpose,  and  with  the  exception  of  that  proposed 
in  1868  were  subsequently  ratified  and  adopted. 

Every  male  citizen  of  the  United  States,  and 
every  male  person  of  foreign  birth,  who  has  been 
naturalized,  or  who  may  have  legally  declared 
his  intention  of  becoming  a  citizen  of  the  United 
States  before  he  offers  to  vote,  who  is  twenty-one 
years  old  or  upwards,  who  shall  have  resided  in 
the  state  one  year,  three  months  in  the  county, 
and  thirty  days  in  the  precinct  or  ward,  next  im¬ 
mediately  preceding  the  election  at  which  he 
offers  to  vote,  is  a  qualified  elector,  and  may  vote 
in  the  precinct  or  ward  of  his  actual  residence 
and  not  elsewhere,  for  all  officers  elected  by  the 
people. 


The  Legislative  Power.— The  legislati 
power  of  the  state  is  vested  in  a  senate  a 
house  of  representatives,  together  composing  t 
general  assembly.  The  senators  are  elected  1 
a  term  of  four  years,  and  the  representatives  1 
a  term  of  two  years,  on  the  first  Monday  in  A 
gust,  by  the  electors.  The  voting  is  by  ball. 
The  senators  are  divided  into  two  classes,  one 
Which  goes  out  of  office  at  the  end  of  every  peri 
(  *:>years  ?  Const,  of  1875.  art.  iv  §  3  •  rv, 
of  1876,  page  131,  §  3.  The  general  assem? 
“0.e.ts  biennially  at  the  capitolfand  is  com™ 
of  thirty-three  senators  and  one  hundred  rev 
seutatives,  the  largest  number  in  both  house? 
lowed  by  the  constitution.  The  whnln 
of  senators  shall  not  be  less  than  one-fourth  1 
more  than  one-tliird  of  the  whole  numhlif 
rcsentatives.  Therenresent-itivoa  q-  Il  H  r  °*  ri 
among  the  eounttee SSdSSto  t MS" 
their  inhabitants,  by  the  general  assembly  at 
regular  session  next  after  each  (Wo.,,,;!  at 
of  the  United  States,  each  county  being  entUl 
to,  at  least,  one  representative:  Tin?  row 
are  apportioned  among  thirty-three  Rf.n  .  t( 
districts,  the  districts  being  as  nearly  em^ 
each  other  in  the  number  of  inhabitants  iLe^Ua* 
and  each  district  being  entitled  to  n?  ma~V 
and  no  more.  No  colnty must  be  Sde7! 
tween  two  districts,  and  no  district  shall  he  ™ 

other^  r  morc  eo’ktt*  not  contiguous  to £ 
0tfc  Const.  1875;  Code  ofl876?J5Sl« 

'  Q  Mhflcatwns  of  Senators  and  Represen 


tives  are  that  senators  must  be  at  lea^t 
seven  years  of  age,  and  representatives 
twenty-one  years  of  age  ;  both  senators  i  st 
resentatives  must  have  been  citizens  and  *ye^ 
tants  of  the  state  for  three  years,  and  inhal 't 
of  their  respective  counties  or  district  one  Ut8 
next  before  their  election.  Persons  are  inel/' S?’ 
who  hold  any  office  of  profit  under  the  it  •  e 
States,  except  postmasters  whose  annual 
does  *iot  exceed  two  hundred  dollars-  n!? 
hold  any  office  of  profit  under  the  state  exi* ♦ 
justices  of  the  peace,  constables,  notaries  Vuhr 
and  commissioners  of  deeds  ;  or  who  have  h' 
convicted  of  embezzlement  of  the  public  moi  ?U 
bribery,  perjury,  or  other  infamous  crime-  Ja 
no  member  of  the  legislature  is  re-eligible  thereto 
who  has  once  been  expelled  for  corruption.  ° 
Members  of  the  general  assembly  are  in  allcases 
except  treason,  felony,  violation  of  their  oath  of 
office,  and  breach  of  the  peace,  privileged  from 
arrest  during  their  attendance  at  the  sessions  of 
their  respective  houses,  and  in  going  to  and  re¬ 
turning  from  the  same,  and  from  accountability 
for  words  spoken  in  debate.  They  receive  a  com¬ 
pensation  fixed  by  the  constitution.  They  can¬ 
not  be  appointed  to  offices  of  profit  created  or 
improved  in  their  emoluments  during  their  terms 
except  such  offices  as  are  filled  by  popular  elec¬ 
tion.  A  member  of  the  General  Assembly  who 
has  a  personal  or  private  interest  in  any  measure 
or  bill  proposed  or  pending  before  the  general 
assembly,  must  disclose  the  fact  to  the  house  of 
which  he  is  a  member,  and  cannot  vote  thereon. 

All  bills  for  raising  revenue  must  originate  in 
the  house  of  representatives,  but  the  senate  may 
propose  amendments  as  in  other  bills.  No  law 
can  be  passed  except  by  bill,  and  no  bill  must  be 
so  altered  or  amended  on  its  passage  through 
either  house  as  to  change  its  original  purpose. 

The  general  assembly  has  no  power  to  pass  a 
special  or  local  law  for  the  benefit  of  individuals 
or  corporations  in  cases  which  are  or  can  be  pro¬ 
vided  for  by  a  general  law,  or  when  the  relief 
sought  can  be  given  in  any  court  of  the  state; 
but  may  pass  special  or  local  laws  concerning 
public  or  educational  institutions,  and  industrial, 
mining,  manufacturing,  or  immigration  corpo¬ 
rations,  or  interests,  or  corporations  for  con¬ 
structing  canals,  or  improving  navigable  rivers 
or  harbors  in  the  state. 

The  state  cannot  engage  in  works  of  internal 
improvement,  nor  lend  money  on  its  credit  in  aid 
of  such  ;  nor  be  interested  in  any  private  or  cor- 
porate  enterprise,  or  lend  money  or  its  credit  to 
any  individual,  association,  or  corporation;  nor 
can  the  6tate,  through  the  general  assembly?  au¬ 
thorize  any  county,  city,  or  town,  to  so  lend  i  - 
credit,  or  to  grant  any  public  money  or  thing 
value  in  aid  of  any  individual,  association?  ( 
corporation,  or  to  become  a  stockholder  in  • 
such  corporation,  association,  or  company?  - 
issuing  bonds  or  otherwise.  n(i 

Each  house  chooses  its  presiding  officer  a 
other  officers;  judges  of  the  election,  qua*1  * 
tion,  and  returns  of  its  members ;  determine* 
rules  of  its  proceedings  ;  punishes  for  disor  * 
conduct,  or  contempt ;  enforces  obedience 
process;  protects  its  members  against  L  4 
or  offers  of  bribes,  or  corrupt  solicitations; 
may ,  with  the  concurrence  of  two-thirds  ot  ( 1  -  f 
house,  expel  a  member,  but  not  a  second  tuV\s 
the  same  cause.  Each  house  keeps  and  prim 
journal  of  its  proceedings.  nlui 

A  majority  of  each  house  constitutes  a  qu  j 
to  do  business,  but  a  smaller  number  ma. 

fr°m  day  to  day,  and  may  coin^imher 
attendance  of  absent  members.  Any  a  t  or 
ay  dissent  from,  or  protest  against,  an}  ^ 
resolution  which  he  may  think  injurious  to 
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.  or  an  individual,  and  have  the  reasons  for 
hit  dissent  entered  on  the  journals.  The  gov- 
r  issues  writs  of  election  to  till  vacancies. 
m,“°  doors  of  each  house  are  kept  open  except 
ilea  the  occasion  requires  secrecy.  Neither 
i  mise  without  the  consent  of  the  other,  can  ad- 
oum’for  more  than  three  days,  or  to  a  different 

place.  Const,  art.  iv.  _ 

Impeachments  of  the  governor,  secretary  of 
state,  auditor,  treasurer,  attorney-general,  super¬ 
intendent  of  education,  and  judges  oi  the  6u 
preme  court,  are  tried  by  the  senate  sitting  as  a 
court  for  that  purpose,  under  oath  or  affirmation, 
on  articles  or  charges  preferred  by  the  house  of 
representatives  j  Const,  art.  vii.  §  1,  p.  141. 


The  Executive  Department. — The  execu¬ 
tive  department  of  the  state  consists  of  a  gov- 
emor,  secretary  of*  state,  state  treasurer,  state 
auditor,  attorney-general,  superintendent  of  edu¬ 
cation,  and  a  sheriff  for  each  county. 

The  governor  is  the  chief  magistrate  of  the 
state,  and  in  him  is  vested  the  supreme  executive 
power. 

The  governor,  secretary  of  state,  state  treasurer, 
state  auditor,  and  attorney-general,  are  elected 
by  the  qualified  electors  of  the  state,  at  the  same 
time  and  places  appointed  for  the  election  of 
members  of  the  general  assembly.  Contested 
elections  for  these  offices  are  determined  by  both 
houses  of  the  general  assembly.  They  hold  their 
respective  offices  for  the  term  of  two  years.  They 
must  reside  at  the  seat  of  government  during 
their  continuance  in  office,  and  they  receive  a 
compensation  for  their  services,  which  is  fixed  by 
law,  and  which  cannot  be  increased  or  diminished 
during  the  term  for  which  they  are  elected. 

No  person  is  eligible  to  the  office  of  secretary 
of  6tate,  state  treasurer,  state  auditor,  or  attor¬ 
ney-general,  unless  he  shall  have  been  a  citizen 
of  the  United  States  at  least  seven  years,  and 
shall  have  resided  in  this  6tate  at  least  five  years 
next  preceding  his  election,  and  unless  he  is  at 
least  twenty-five  years  old  when  elected. 

The  Governor. — The  governor  must  be  at  least 
thirty  years  of  age  when  elected,  and  must  have 
been  a  citizen  of  the  United  Slates  ten  years,  and 
a  resident  citizen  of  the  state  at  least  seven  years 
next  before  the  day  of  his  election.  And  no  other 
office  under  this  state,  or  any  other  power,  can 
be  held  at  the  same  time  with  that  of  governor, 
his  salary,  fixed  by  statute,  is  three  thousand 
dollars  per  annum,  and  the  constitution  prohibits 
its  being  either  increased  or  diminished  during 
bis  term  of  office.  He  is  commander-in-chief  of 
the  militia  and  volunteer  forces  of  the  6tate,  ex¬ 
cept  when  they  shall  be  called  into  the  service  of 
the  United  States,  and  he  may  call  out  the  6ame 
t°  execute  the  laws,  suppress  insurrection,  and 
*repel  invasion;  but  he  need  not  command  in 
person,  unless  directed  to  do  60  by  a  resolution 
°t  the  general  assembly  ;  and  when  acting  in  the 
service  of  the  United  States,  he  may  appoint  his 
staff,  and  the  general  assembly  may  fix  his  rank. 

*e  Hiay  require  information  in  writing  from 
rae  officers  of  the  executive  department,  and  may 
c quire  at  any  time  information  in  writing,  under 
Mh,  fr°m  all  officers  and  managers  of  state  in- 
1  unions,  upon  all  subjects  relating  to  their  re- 
pective  offices  and  institutions.  He  may,  on 
RArv!k?nbnary  occasions,  convene  the  general  as- 
inf  y  b?  Proclamation.  It  is  his  duty  to  give 
to  (^rna^on  to  the  general  assembly,  from  time 
.  ume,  of  the  state  of  the  government,  and 
at  HInmend  measures  for  its  consideration  ;  and 
at  COmmencement  of  each  of  its  sessions,  and 
of  tvf  c*08e  °f  bis  term  of  office,  give  information 
toth^  COn(btion  of  the  6tate.  He  must  account 
e  general  assembly  for  all  moneys  received 
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and  paid  out  by  him  from  any  funds  subject  to 
his  order,  with  the  vouchers  therefor ;  and  must, 
at  the  commencement  of  each  regular  session, 
present  to  the  general  assembly  estimates  of  the 
amount  of  money  required  to  be  raised  by  taxa¬ 
tion  for  all  purposes.  He  must  approve  or  veto 
bills  passed  by  the  general  assembly;  but  if  a 
bill  returned  with  his  objections  is  afterwards 
passed  in  each  house  by  a  majority  of  all  the 
members  elected,  it  becomes  a  law  without  his 
approval ;  and  if  any  bill  i6  not  returned  by  the 
governor  within  five  days  after  it  has  been  pre¬ 
sented  to  him,  it  becomes  a  law  as  if  he  had 
signed  it,  unless  the  general  assembly  prevent 
its  return  by  their  adjournment,  in  which  case  it 
does  not  become  a  law. 

The  governor  is  required  to  take  care  that  the 
laws  are  faithfully  executed,  and  he  has  the 
power  of  remitting  fines  and  forfeitures  under 
the  rules  and  regulations  prescribed  by  law,  and 
after  conviction,  to  grant  reprieves,  pardons,  and 
commutation  of  sentence,  except  in  cases  of 
treason  and  impeachment ;  and  he  may  in  cases 
of  treason  respite  the  sentence,  and  report  the 
same  to  the  general  assembly  at  its  next  regular 
session,  when  the  general  assembly  must  either 
pardon,  commute  the  sentence,  direct  its  execu¬ 
tion,  or  grant  further  reprieve.  He  must  com¬ 
municate  to  the  general  assembly  at  every  regu¬ 
lar  session  each  case  of  reprieve,  pardon,  or  com¬ 
mutation  of  sentence  granted,  with  his  reasons 
therefor,  stating  the  name  and  crime  of  the  con¬ 
vict,  the  sentence,  its  date,  and  the  date  of  the 
reprieve,  commutation,  reprieve,  or  pardon. 

In  case  of  the  governor’s  impeachment,  re¬ 
moval  from  office,  death,  refusal  to  qualify, 
resignation,  absence  from  the  state,  or  other  dis¬ 
ability,  the  president  of  the  senate  fills  the  office 
until  the  next  election,  or  until  the  governor, 
who  is  absent  or  impeached,  shall  return  or  be 
acquitted,  or  his  other  disability  be  removed. 
And  if  during  such  vacancy  in  the  office  of  gov¬ 
ernor,  the  president  of  the  senate  i6  impeached, 
removed  from  office,  or  is  under  any  other  dis¬ 
ability,  the  speaker  of  the  house  of  representa¬ 
tives  administers  the  government. 

The  Secretary  of  State  is  the  custodian  of  the 
seal  of  the  state,  and  authenticates  therewith  all 
the  official  acts  of  the  governor,  his  approval  of 
laws  and  resolutions  excepted,  and  he  counter¬ 
signs  all  grants  and  commissions  issued  in  the 
name  and  by  the  authority  of  the  state,  which 
have  been  sealed  with  the  seal  of  the  state,  and 
signed  by  the  governor.  His  salary  is  eighteen 
hundred  dollars  per  annum,  together  with  fees 
which  he  is  allowed  to  charge  for  the  performance 
of  certain  duties. 

The  State  Treasurer  and  State  Auditor . — bee, 
supra  as  to  the  manner  of  election  of  these  offi¬ 
cers,  and  their  terms  of  office.  The  annual 
salary  of  the  state  treasurer  is  two  thousand  dol¬ 
lars,  and  of  the  state  auditor,  eighteen  hundred: 
dollars,  exclusive  of  the  fees  of  his  office. 

The  Attorney- General  of  the  State. — See,  supra , 
as  to  the  manner  of  his  election  and  term  of 
office.  He  is  required  by  law  to  give  his  opinion 
on  any  question  of  law  connected  with  the  mter- 
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CBts  of  the  state,  or  with  the  duties  of  any  of  the 
departments  when  required  by  the  gewernor, 
secretary  of  state,  auditor,  treasurer,  or  super¬ 
intendent  of  education  in  writing  to  do  so  jo 

o-ivc  his  opinion  to  the  chairman  of  the  juditia .  y 
committee  of  either  house,  when  required  upon 
any  matter  under  the  consideration  of  the  com 

mittee;  to  prepare,  on  the  apph 

governor,  all  contracts  and  writings  in  relation 
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ts  *3  m3  5be  Siic  i  i  z*rr? 

j-  i^e  s^e  uwn,  i3d  so  LI  ctnses  osier  «au 
-:--i.  mij  be  ptatfaag  ia  lie 
v  oai^ewiy  eoa£iy.  in  lie  * 

is  t-  y  r.t-  -jer  eoctfieratti ;  *-»■? ir!SM 

•id  k"  w  lie  s  TdKc,  in  wri — t- 


CCUI^S  » 
U»  B»J  * 

he*  re'^snrevi  i*> 
e.  u  appear  m 


ih-  oonris  os'  csker  «Ciic&.  or  of  me  t  _i:ec  ma*cs, 
is  iii  r*s«  is  rtkk  lie  «***  r*y  be  aftM* 
is  ihe  rasLi :  to  GtermtxsA  lie  ccOecan  <* 
ijocaf  jcr  schco.  i»i? :  *£*i.  ass— iuj  i*.  r  l *  -  * 

insert  to  Ae  sciwwr,  «rc«  t*  s_rs:^  os 
t^ok  pr:secmiicd  ^  «* 

TtASt  Tt4T  m  €*ai  ^ 

^jejed  jCfSit,  ’Ll:  of  ^  ^  ^“C 

imrosed ;  together ***&  «- 
r,^^ci  iciiiii  to  iLicr^-  -  ^  -  c — ^  ^ 
be  2 iij  d^ezi  gewper.  to  salary  ^  ***~ 

drsi  iikrs  a  5«ir- 

Tbr  ^friaim-ftpf  ;/  ZtfMfcwt  is  ekesed  by 
tbe  c~LL»i  eteM—  of  the  £ttte.  asd  bis  term 
Ob  c5>e  is  two  u*!^  Kts  salary  rrecij^  o 
^s^ttiiifdL^irsperaEiiB.  His  durks 
irf.  seEKnllj,  to  ikrece  Lis  tse  to  &  tire  4ii 
I—inTf  ttt  of  the  cmmc<i  schxes.  and  the 
:r.£i?cke  of  pur  lie  edactsn,  4si  to  exerrisea 
r;:tri:  sune-rxis::©  oxer  ah  the  ednaml  in¬ 
terests  of  ik  :  to  tirriliy  tfenr-sto  and 
i^ocma  ahiac«ybel-:sifrnnic  tbe  edoa^xL 
fssd:  to  cause  suits  to  l*  entered  and  persecuted 
arHust  HI  c  to  the  educatfrgtH  fend : 

It)  dwSU  It  :  n^oicQK,  eieknge  of  ofkH 
wyate.  *ni  -xin  pr:*pr  means.  iafomitoa 
le&Atrce  to  the  systems  of  publir  insrmeiira  in 
other  sales  n>:  countries :  ini  at  the  dose  of 
eseh  sricsisto  yeir  to  sake  a  rep:^  to  the  gov¬ 
ernor  of  HI  his  Lirs^Lns  dose  in  reiatiie,  u> 
the  duties  of  his  erbee. 


Thx  JmrrjLL  I>rPA3YirnsT_ — Tbe  jodkiil 
of  the  SLi;e  is  Tested  h  the  senate  Htsinn 
it  i  of  ^yrlmfy  &  supreme  cooi 

fst^di  e<:«ns.  fiitmr  ccr^s.  courts  of  pr> 
sn:h  inierkc  courts  of  ini  equity.  to 
wess  of  mat  e:«  than  urshe^.  ^  the 
fr3tH  issriilT  raj  m«  QM  to  tn&e  <SUiv 
lish.  and  sach  perscos  as  nay  re  by  law  invested 
rr»i  peters  of  a  ni:rH  nature. 

The  coosatdicci  presides  that  the  surcease 
cc«n  shall  «3oasi  of  one  chief  josoce  az>d  rack 
r m  cf  issx^e  jusikes  45  niy  te  peesented 
by  at.  Uader  ^  j«v?nacc  the  poor ers  of  the 
supreme  court  Lire  t*eea  tyKA:r.cVy  refuse® 
Tested  h  three  jodpes.  visi  Are  elected  tr  the 
qtine-  electors  of  ire  state.  and  who  aptxwnt 
coe  of  their  number  chief  jtsace.  Thex*  Hso 
appxn:  a  reporter  of  the  dmskms  of  tkcout 
ns  ckrk.  art  I  the  mnlol  and  itjuiii  Code 
§  §  55S.  «&.  gt,  SSS.  »&. 

The  cwmiiMttaB  roeseribes  tbit  the  coon 
H-L  be  held  At  the  seat  cf  gmnws^  A»d  that 
n  snHl  hATe  ippl  iic  j^ri^iittiaB  ocexteassre 
wt:r.  the  >^:e,  under  snch  iWnrtiotts  Aod  iwi- 
-ar  res  act  repsi— alt  to  the  cotfoaUoa  as  iLt 
frezn  trpe  to  Vjnzt  be  prescribed  bj  Uw :  iV 
Li:  it  shHl  lire  ^ra*  to  issoe  m*i  %f 
^ fw  wft«^  \He«  or-pw.  And  weh 
otner  resnenH  and  origtaal  writs  V*  t^t  ^ 
cessAir  to  r.^  n  a  r?D:nl  sixpe ^nteodeiee  adc 
occirol  of  inferior  jtiisdkticiK :  ai>1  the  hadcea 
by  the  eccssicLtc  Are  made  wcseni:^* of  the 
peace  thrrnnhont  the  state ;  Coost.,  an  ‘  ri 
|§±.S,  !6L  ’  ^ 

(^^sti^—nrmff  O^of.  fit  — TL-*  jad^s 
c-  ibe  ssjwsh?  cocrt  es:  Sire  been  cisicenV  c,f 
lie  U sited  <-^s:es.  ssd  of  tils  i  .j;e.  fee  nre  resrs 
nem  preoedins  ibeir  e-It<iiOB  or  srjvsntzacgi£. 
is-jt  not  be  .  tss  ilin  isvstT-ine  Tests  of  »»* 
*n  5  Wined  1*  the  l*sr.  Tber  WdV&e  far  ^ 
term  of  six  veajs,  nod  ssts  iicir  tswwas  ire 


ejected  or  ifpaaBd  ssi  qcLsse*!.  tnn 
siiHy  of  thr«  lacoaid  doOan  per  X;  1 
ape  iot  Ah^ed  to  practise  Iaw  i^*  ^ T 
everts  of  the  tuc  bot  of  the  ITih  ^  '  X" 
Taoicies  filed  ty  appcLLUnri;  >t  X  . 
eraor,  aad  soth  ^vd^toe  bc^ds  :;;r 
expired  torm  of  Lis  predeoessc?.  Ann  nn--  ^ 
i—  i  mn  is  ejected  ortfpatei  aad  cuhe^ 
TkCMrCtof. — The  ciirwii  tm  ^ 

jtinsdxtioci  ia  HI  snaners  dri  and 
witLia  the  snare.  bc<  otherwise  excepted  n 
ecsiC^t<e;  tm  in  civil  cases  etly  whex  ti* 
maner  or  stim  in  ccntnoversy  exceeds  ifrr  ;  ’ 
krs  A  ditLi  coon  is  leqtLned  to  be  z 
each  county  in  the  state  At  kast  twice  x  oqt 
year  :  and  the  jzsdpes  of  the  sexerH  h^ni;  ^ 
alkaed  to  feoid  coins  for  each  ccher  ti*ri 
deem  it  expedient,  and  sLHH  dc  so  when  hr^ 
by  iaw.  The  jbc£*s  of  the  sexerH  «  nns 
pewtT  io  issue  writs  of  ixjtiiKtxn  rertnLLLe 
into  cowans  o£  cbaocery. 

The  coBsHTraoc  cirecis  that  the  state  HaZ  k 
dixided  into  cccxeden*  circtLts.  k;  to  a^tc 
elicit  in  im  ter.  unless  iscieased  by  a  to  d 
nro-thnds  of  the  members  cf  the  caeti!  is 
sezntly.  aM  that  mm  ditct  shah  eoctan  ess 
zr^n  three  bcc  mere  than  tweJxe  «mics :  izd 
that  there  shall  te  a  jadge  kr  each  cut:.  xh» 
Qi::  reade  ia  iu  The^  jnd^s  are  chosen  :y 
the  fmlHed  electors  cf  the  reaper  trre  enrs- 
The  rmnber  of  diet's  into  which  the  statr  xa? 
dixided  has.  ty  recent  krisla ten.  teen  rdtord 
feoaa  rwclxe  wadi :  Cccsl  art.  xL 

,V1  |W»;<  '  -  -  '  -  —  - 

keM  r^f^uv^T  it  i£c  cf  *> 

Kk  and  M:«toL>EeiT.  They  were  esu:-M^ 
by  statutes  passed  under  the  auth  rity  ptx-;n  ^ 
the  coosttmticn  to  estahiish  iniericr  cowns.  i« 
they  have  juiisdktiGa  cc-ceurrert  wtj:  y 

the  circuit  courts  oxer  crrffirral  causes  -  * 
and  MccLrocejT  counties,  respective  .y .  ll  :  ^ 
axil  causes  pertain  run  to  cocrs  of  ^  % 

except  to  trr  titles  to  land :  Ccusn  am  nj  • 
^4  AIjl  Sn;  bAa.  5n;  52  Ala.  ^ ^  ^ 
in  :  45  Ala.  10S.  The  judcc  of  the 
of  Mobile  is  chosen  by  the  electors  c*X 
county :  the  jodre  cf  the  city  court  c:  — -wy_ 
merx  by  the  state  senate  from  amenn 
S.>US  BOBOBAted 


■*  lie 


by  the  £VTtr&:c :  xrc  .  .-T 

of  liotiiy  evtn  <:  S.  n»  b  arp:  — c-  p~  '  _. 
by  goraror.  So<*  Ac^  cf  l Si-K  •?  ,.'' 
oc  l  l-lT,  p.  2  A :  Acts  of  !>*>“*  *  •  I1  "  .  .^. 

(Wif  CmuU.—: E<iid®rl«it*2!rS«* 

ervised  by  the  circuit  courts  til-  ^ 

separate  chancery  court  was  cstal  — 
state  is  bow  dirked  into  three  chsuoerx^-  # 

tor  each  of  which  there  is  a  chanoe—  ^; 
elected  by  i 

COQ55.  |v’ 

v.  i^n 

1S^|615.  ■ 

fVi'Nav  CcwtCil — These  courts  are  ^ 

ix  each  county.  Trey  haxe  a  strn  f 
is  styled  the  judsre  of  probate,  auo  ->  f  ; 
the  electors  of  tbe  county  for  a  term  02  Z* 

He  is  compensated  by  foes  cf 
pnxate  hare,  in  the  cases  ceLxec  d  4  ^ 

ttal  jurisdfo-Ac-u  cf  tbe  prorate  ct  ^  _T  ^y* 
srantinE  and  rexokiLp  o:  letters  ^  rf' 

awd  of  tdwiftktntkw ;  of  all 
latio©  to  the  redt  of  executorship-  5L^x<c« 
isrraiioQ :  thesenleiwmt  of  accownt^  ^  -  *: 


*ad  administrators  ;  the  sale  and  ctsp^ 
the  real  and  perscwil  property  bk  i  - 
the  distribute®  of.  in  testates* 


the% 

--  '•  >  : ■?  ;:'  '_-.  s-.  ~-.  .1  r.*.  ;.  .-.  .. 

as  to  the  rlnht  of  rmaidiawhtp*  : 

Ejcui  of  pmardians‘  accounts  ;  the  - 


print  merit  and  remora!  of  ruarc  au>  ^ 
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ALE-CONNER 


anDrentices,  and  all  controversies  between  master 
*  Jl  apprentice ;  the  allotment  of  dower  in  lands, 
in  the  cases  by  law  provided ;  the  partition  of 
lands  within  their  counties ;  the  change  of  the 
mines  of  persons  residing  in  their  counties,  etc.; 
Const,  art.  vi.  §§  1,  9,  15  j  Code  of  1876,  §§ 

6$1  694. 

Tlie  Court  of  County  Commissioners  is  estab¬ 
lished  by  law  in  each  county.  It  is  composed  of 
the  probate  judge  and  four  commissioners,  who 
are  elected  by  the  qualified  voters  of  the  county 
for  a  term  of  four  years.  It  has  jurisdiction  in 
relation  to  roads,  bridges,  causeways,  and  fer¬ 
ries,  and  it  has  authority  to  direct  and  control 
the  property  of  the  county ;  to  levy  county  taxes  ; 
to  examine,  settle,  and  allow  all  claims  against 
the  county ;  to  examine  and  audit  the  accounts 
of  all  officers  having  the  care,  management,  col¬ 
lection,  or  disbursement  of  money  belonging  to 
the  county,  or  appropriated  for  its  use  and  bene¬ 
fit;  to  make  rules  and  regulations  for  the  sup¬ 
port  of  the  poor;  and  to  establish,  change,  or 
abolish  election  precincts  ;  Code  of  1876,  §§  244, 
246,  745,  746,  252. 

Justices  of  the  Peace . — The  constitution  pro¬ 
vides  that  there  shall  be  elected,  by  the  qualified 
electors  of  each  precinct  of  the  counties,  not  ex¬ 
ceeding  two  justices  of  the  peace  and  one  con¬ 
stable,  such  justices  to  have  jurisdiction  in  all 
civil  cases  wherein  the  amount  in  controversy 
does  not  exceed  one  hundred  dollars,  except  in 
cases  of  libel,  slander,  assault  and  battery,  and 
ejectment;  and  that  in  all  cases  tried  before  such 
justices  the  right  of  appeal,  without  prepayment 
of  costs,  shall  be  secured  by  law  ;  Provided ,  that 
the  governor  may  appoint  one  notary  public  for 
each  election  precinct  in  counties,  and  one  for 
each  ward  in  cities  of  over  five  thousand  inhabi¬ 
tants,  who,  in  addition  to  the  powrers  of  notary, 
shall  have  and  exercise  the  same  jurisdiction  as 
justices  of  the  peace  within  the  precincts  and 
wards  for  which  they  are  respectively  appointed  ; 
Const,  of  1876,  §  26,  p.  141.  They  hold  office  for 
four  years,  and  are  conservators  of  the  peace  and 
committing  magistrates. 

Of  the  Judges  generally. — The  judges  are  elected 
fora  term  of  six  years;  Const,  of  1876,  art.  vi. 

9  to;  Code  of  1876,  §  247.  Judges  of  the  su¬ 
preme  court,  circuit  courts,  and  chancery  courts, 
r(*7e  stated  salaries,  which  cannot  be  dimin¬ 
ished  during  their  continuance  in  office  ;  and  they 
are  Pr°hibited  from  receiving  any  fees  or  perqui¬ 
sites  of  office,  and  from  holding  any  other  office 
trust  or  profit  under  this  state,  the  United 
states,  or  any  other  power ;  Const,  of  1876,  §  10. 

0  of  any  court  of  record  is  allowed  to 

P  actise  law  in  any  of  the  courts  of  the  state,  or 
of  the  United  States. 

applicable  to  Officers  generally. — All 
C0Pn  ,rs  °f  the  general  assembly,  and  all  offi- 
an  n  ^e.cutive  and  judicial,  are  required  to  take 
fitati  t0  8UPPort;  the  constitution  of  the  United 
main^  aD(^  t'kc  state  of  Alabama,  while  re- 
to  th c^zens  °f  the  state,  and  to  discharge, 
offinpc  7^st  tlleir  abilities,  the  duties  of  their 

In  8;  Const,  art.  xv.  §  1. 

author’ll-6UailCe  a  6ecti°n  of  the  constitution 
the  3  enactment  of  laws  to  suppress 
adontPi  Pra<^tice  of  duelling,  laws  have  been 
antk<]n  every  public  officer  to  take  an 

in*  ofR  1U®  oath»  and  disqualifying  from  hold- 
P(1rsonR°e,i!ln<*er  authority  of  the  state  all 
United  q/10  llave.  in  6tato,  or  *n  anY  °f  the 
carried  «  £iven>  accepted,  or  knowingly 


Pons-  p  challenge  to  fight  with  deadly  wea 
U9)l55.  °nSt*  art-  iv’  §  47 ;  Code  of  1876,  §§ 

White  rents ;  rents  re¬ 
payable  in  silver,  or  white  money. 


They  were  so  called  to  distinguish  them  from 
reditusnigri,  which  were  rents  reserved  payable 
m  work,  gram,  and  the  like ;  Coke,  2d  Inst.  19. 

ALCALDE.  In  Spanish  Law.  A  judi- 
cnil  officer  in  Spain,  and  in  those  countries 
which  have  received  the  body  of  their  laws 
from  those  of  Spain.  Ilis  powers  and  duties 
are  similar  to  those  of  a  justice  of  the  peace. 

ALDERMAN  (equivalent  to  senator  or 
senior). 

#  *n  English  Law.  An  associate  to  the  chief 
civil  magistrate  of  a  corporate  town  or  city. 

The  word  was  formerly  of  very  extended  sig¬ 
nification.  Spelman  enumerates  eleven  classes 
of  aldermen.  Their  duties  among  the  Saxons 
embraced  both  magisterial  and  executive  power, 
but  would  seem  to  have  been  rather  an  appella¬ 
tion  of  honor,  originally,  than  a  distinguishing 
mark  of  office;  Spelman,  Gloss. 

Aldermannus  civitatis  burgi  seu  castellce  (aider- 
man  of  a  city,  borough,  or  castle)  ;  1  Bla.  Com. 
475,  n. 

Aldermannus  comitatus  (alderman  of  the  coun¬ 
ty),  who  is  thought  by  Spelman  to  have  held  an 
intermediate  place  between  an  earl  and  a  sheriff; 
by  others,  held  the  same  as  the  earl ;  1  Bla.  Com. 
116. 

Aldermannus  hundredi  seu  wapentachii  (aider- 
man  of  a  hundred  or  wapentake)  ;  Spelman. 

Aldermannus  regis  (alderman  of  the  king)  was 
60  called,  either  because  he  was  appointed  by  the 
king,  or  because  he  gave  the  judgment  of  the 
king  in  the  premises  allotted  to  him. 

Aldermannus  totius  Anglia  (alderman  of  all 
England).  An  officer  of  high  rank  whose  duties 
cannot  be  precisely  determined.  See  Spelman, 
Gloss. 

The  aldermen  of  the  city  of  London  were  prob¬ 
ably  originally  the  chiefs  of  guilds.  See  1  Spence, 
Eq.  Jur.  54,  56. 

In  American  Cities.  The  aldermen  are 
generally  a  legislative  body,  having  limited 
judicial  powers  as  a  body,  as  in  matters  of 
internal  police  regulation,  laying  out  and  re¬ 
pairing  streets,  constructing  sewers,  and  the 
like ;  though  in  many  cities  they  hold  separate 
courts,  and  have  magisterial  powers  to  a  con¬ 
siderable  extent.  Consult  Spelman,  Gloss.; 
Cowel;  1  Sharsw.  Bla.  Coin.  116;  Reeve, 
Hist.  Eng.  Law ;  Spence,  Eq.  Jur. 

ALEATOR  (Lat.  alea ,  dice).  A  dice- 
player  ;  a  gambler. 

“  The  more  skilful  a  player  he  is,  the 
wickeder  he  is  Calvinus.  Lex. 

ALEATORY  CONTRACT.  In  Civil 
Law.  A  mutual  agreement,  of  which  the 
effects,  with  respect"  both  to  the  advantages 
and  losses,  whether  to  all  the  parties  or  to 
some  of  them,  depend  on  an  uncertain  event ; 
La.  Civ.  Code,  art.  2951. 

The  term  includes  contracts,  such  as  in¬ 
surance,  annuities,  and  the  like. 

ALE-CONNER  (also  called  ale-taster). 
An  officer  appointed  by  the  eourUeet,  sworn 
to  look  to  the  assize  and  goodness  of  ale  and 
beer  within  the  precincts  of  the  leet;  Kitchin, 

Courts,  46 ;  Whishaw. 

An  officer  appointed  in  every  court-leet, 
and  sworn  to  look  to  the  assize  ot  bread,  ale, 
or  beer  within  the  precincts  of  that  lordsffip ; 

Cowel. 


ALER  SAXS  JOUR 


U> 


ALIEX 


Tbb  oSeer  is  still  coatinited  in  Bime, 
tEx^rh  tfce  duties  aure  changed  or  giTeu  np : 
1  CtibH.  Real  Prop.  501. 

ALRR  SANS  JOUR  ^Fr.  t Htr  «w 
jem r%  to  go  without  div). 

In  Practice.  A  fmse  formerly  used  to 
indicate  the  final  dismissal  of  a  case  from 
court. 

The  defendant  was  then  at  liNnrty  to  go. 
without  any  day  appoirtevt  tor  his  sihsequent 
appearance :  Kitchicu  Courts.  14c. 

ALFET.  The  vessel  in  which  hoc  water 
was  puu  for  the  purpose  of  dipping  a  crimi¬ 
nal's  arm  in  it  np  to  the  dhow  in  the  ordeal 
by  water;  Cewei. 

ATM  A  ENTCKMIA  ^Lat*.  other  wraugsE 

In  F  leading.  A  general  allegation,  at  the 
end  of  a  deLAration.  of  wrongrul  acts  coin- 
mined  by  the  defendant  to  the  damage  of  the 
pbistisf.  In  form  it  is.  “and  other  wrongs 
then  and  there  did  against  the  peace,  etc." 
Under  this  a'Jegatkwu  damages  and  makers 
w  r  kh  cararally  arise  trout  the  act  complained 
of  may  be  given  in  evidence ;  5  Greenl.  Ev. 
§  $7$ ;  i»ci.xi:ag  bdutenr  of  servants,  etc,,  in 
a  declaration  for  breaking  into  and  enrericg  a 
house ;  6  Mod.  127 ;  3  Term.  1** ;  7  Hairl  A 
J.  Md.  $> ;  and  all  miners  in  general  which 
go  in  aggravation  of  damages  merelv,  bat 
vpould  of  theirsselves  be  ground  fcr  an 
action;  Buller.  Xisi  P.  $$;  5  Mass.  £ 
M«nf  3QS. 

Bet  marrers  in  aggravation  mar  be  staged 
specially;  15  Mass!  1M;  GBm/**7;  and 
matters  which  of  themselves  would  cmstitnte 
agrvxiikiof must  be  so  sated:  1  Chitrr, 
1  >->  17  I  A.  £>4.  See generallv  l  Chin v, 

I  <4S;  Boiler.  Xisi  P.  s» ;  5  GwbL  E*v. 

ft  ^  3:s»  2  Sai  .  <4$  ;  p«ke.  Ev. 


Is  Pracs 


.  L«.  a'i»,  another1 
tK»,  Before ;  at  another  rime. 

A»  irnlfe  a ^ writ  issued  where  one  of 

^  k*'*  *SSE't,i  K/**  »n  the 

.  ^  writ  r=ns.  is  such  ©*5*. 

.  '0I*  ®  h*V©  fct  *bre  NBOUdol 

***“  **  and  cW 

ot  *11  s?ee»es  ot  writ^ 

.aijaswc^  ,?.  .,s^,cJWV 

»  7^  W  *  ka°^  ft 

SfrkSf;  ££  gj" *" 


moor  of  witnesses.  bat  ft  fa  pcesurnevi  ft  MT~~ 
m*d^  oat  by  writing;  **  if  ;hr 
F""*  by  *  rmri.  property  aufrewfattL'S* 
oo  the  day  or  at  the  tint  in  oon-ti-ir  “““ 
aixsher  pfrce.  4  ^  “  *»•  h 

It  has  boon  aid  that  this  defence  w 
subjected  to  a  most  rigid  sernticv  -  ^  tV‘ * 
it  must  bo  established  V  a  ptepindetantw 
prvvt ;  SO  Y«_  $77  ;  5  Cosh.  154:  50  P.-. 
450:  SI  III.  5t>5;  54  Iowa.  570.  See  ~ 
marks  of  Shaw.  C.  J..  in  Webster;  Case. 

5  Alison’s  Cr.  L.  of  Scotland.  554.  j,  ^ 
peculiarly  liable  to  bo  supported  bv  pnj^ 
and  false  testimony  of  all  sorts.  Thw  * 
bo  satislartory  proof  that  the  prtscwr  toTJ 
not  hav©  boon  at  tho  place  where  the  cnae 
was  committed,  bet  the  pro«f  need  tsx  t* 
higher  than  is  required  as  to  ocher  frets;  5J 
Ga.  14?;  see  4>  Iowa.  5$3. 

ALIEN  (Lat.  aiinn,  bekm^ine  to  u- 
other;  foreign).  A  foreigner;  one  «  foresa 

birth. 

In  Errand,  one  born  oat  of  the  a&gk^e 
of  the  kins. 

In  the  t*  e:ted  Sates,  one  born  oct  of  the 
ftitfawi  of  dm  United  States,  and  whs 
has  not  been  naturaliaed  coder  their  cobsstj- 
tioo  and  laws :  2  Kent.  50.  The  chihhea  «f 
ambassadors  and  ministers  at  foreign  coctts. 
however,  are  not  aliens.  And  see  10  U.  S 
Sat.  ii.H. 

An  alien  cannot  in  general  aeqeire  ctk  » 
real  estate  by  descent,  or  by  other  mere  ops 
ration  of  law;  7  Coke.  55  a:  1  Ventr.  417; 
S  Johns.  Cas.  109;  Hardin.  51:  and  if  h* 
perehase  land,  he  may  te  divested  of  the  --f. 
upon  an  inquest  of  edifice  foand ;  bot  un::’.  # 
is  done  he  may  sell,  eoovey.  or  devise  s» 
lands  and  pass  a  eooi  title  to  the  same :  4 
Wheat.  45$:  15  Mass.  14$:  5  Johns.  Ch. 
s«5 :  7  X.  H.  475 :  1  \Vashb.  K.  P  45.  TV 
disab.’.ities  ot  aliens  in  respect  to  k cvdiag  ^ 
are  removed  by  statute  in  many  ot'  the  S3  '- 
ot‘  the  United  States:  in  J b:'uw  :-  w:  \ 
Rev.  Cede.  l>7i.  §  5S50:  in  .bhaft  ■ 
they  have  declared  an  intection  to  Vcow# 
<»«* :  Rev.  Stat.  c.  iii.  §  554  : 

;u.  wholly,  if  resident :  if  nonresident. 
apfvar  and  claim  within  five  \  V*i 
CsaK  1$^  ^  <75;  ^  .  ’■'yy 

Laws.  p.  45 ;  CmxfCTkwt.  wholly :  -  * 

Sat.  1S75;  dr.  iL  c.  1.  i  4 :  D*  ***“' . 
ft  Arkansas:  Rev.  Code.  1S55.  c.  81.  f  : 


(m  7*  “hitrevi  aia  *  fr?-« 

>  «r  *t4s  iiu,  w *~r  Vv'tes 

w*wnu fra;  hlll> 

«r  ^  Bn.  :o*  t«  TOaj4**  ^ 


TW* 


toJV5**  fty— S,  140-. 


peace  _ 

187$,  §  1«1;  IUimeis,  wholly 
lb8t\  c.  (S,  ^  1 ;  /own.  whollv :  M  1  ^V’*- 

lw\  |190<;  Ktmtmetw,  who«tr.  a  =  ,  . 

Twnoe  of  intcutkm  roBecoeic  a  citiicft 
4  alien  my  taif  ^ 

descent  or  devise,  but  must  alien*:*  *  ’  _ 
wns  thereafter:  Gc*.  Stau  !>*: 
1»1.  192;  J/ntne.  wholly;  Rev.  ^  l.' 

**  7$.  §  5;  .l/osjcriwsrrs.  T  1  Vh»i 
c.  99,  §98;  J/ic*i>r».  wboll*-  ■  ^ 
-*ft  residents ;  Const.,  art.  avr  •  >  ^ 

Afississfryi,  wholly  if  resident ;  Bet- 
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1871,  c.  52,  §  2322,  art.  vi. ;  Missouri, 
wholly;  Rev.  Stat.  c.  3,  §  325;  Nebraska , 
wholly ;  Const.,  art.  i.  §  14  ;  New  Hamp¬ 
shire,  wholly,  if  resident;  General  Laws, 
1878 ;  New  Jersey ,  wholly ;  Rev.  Stat.  1877,  c. 
1,  §  1 ;  New  York ,  partly  ;  2  Rev.  Stat.  1875  ; 
p.  1096;  Ohio ,  wholly;  7  Rev.  Stat.  1880, 
§4173;  Oregon ,  wholly;  Gen.  Laws,  1872, 
588;  Pennsylvania ,  wholly;  1  Purd.  Dig. 
65;  and  as  to  corporations,  Act  June  1,  1881 ; 
Rhode  Island ,  wholly;  Gen.  Stat.  1872,  c. 
161,  §  6;  South  Carolina ,  as  in  Arkansas; 
Rev.  Stat.  1873,  p.  419  ;  see  1  M’Cord,  Ch. 
So.  C.  146;  Tennessee ,  partly;  1  Stat.  of 
1871,  §§  1998,  2427  ;  Texas ,  wholly  if  a  resi¬ 
dent,  and  an  intention  to  become  a  resident 
has  been  declared;  Stat.  Laws,  1870,  106; 
Virginia ,  partly;  Code,  1873,  130;  Wis¬ 
consin,  wholly;  Const.,  art.  i.  6  15;  Mary¬ 
land,  the  common  law  prevails  ;  Mayer’s  Dig. 
1870  ;  North  Carolina,  wholly;  Battle’s 
Revisal,  p.  78 ;  Vermont ,  the  common  law 
prevails  ;  but  there  is  no  provision  in  the  state 
constitution  or  laws  for  declaring  a  forfeiture  ; 
25  Vt.  433  ;  1  YVashb.  R.  P.  49  n.  ;  West  Vir¬ 
ginia,  wholly;  1  Rev.  Stat.  1879,  214. 

An  alien  has  a  right  to  acquire  personal  es¬ 
tate,  make  and  enforce  contracts  in  relation  to 
the  same;  he  is  protected  from  injuries  and 
wrongs  to  his  person  and  property,  his  rela¬ 
tive  rights  and  character  ;  he  may  sue  and  be 
sued;  7  Coke,  17  ;  Dyer,  2  b;  \  Cush.  531; 
2  Sandf.  Ch.  586  ;  2  Woodb.  &  M.  1;  2 
Kent,  63. 

An  alien,  even  after  being  naturalized,  is 
ineligible  to  the  office  of  president  of  the 
United  States,  and  in  some  states,  as  in  New 
1  ork,  to  that  of  governor ;  he  cannot  be  a 
member  of  congress  till  the  expiration  of 
seven  years  after  his  naturalization.  An  alien 
can  exercise  no  political  rights  whatever  ;  he 
cannot,  therefore,  vote  at  any  political  elec¬ 
tion,  [ill  any  office,  or  serve  as  a  juror;  6 
Johns.  332.  The  disabilities  of  aliens  may  be 
removed,  and  they  may  become  citizens,  un¬ 
der  the  provisions  of  the  Acts  of  Congress  of 
April  14,  1802,  c.  28;  March  3,  1813,  c. 
1«4;  March  22,  1816,  c.  32;  May  26,  1824, 
c-  186  ;  May  24,  1828,  c.  116.  See  2  Curt. 
C-  C.  98  ;  1  Woodb.  &  M.  323  ;  4  Gray,  559 ; 
33  N.  H.  89. 


An  alien  owes  a  temporary  local  allegiar 
a**<l  Ins  property  is  liable  to  taxation.  As 
*»e  case  of  alien  enemies,  see  that  title. 
Consult  Kent;  Washburn,  It.  P. 

Of  Estates.  To  alienate ;  to  transfer. 
.ALIEN  ENEMY.  One  who  owes  a 
glance  to  the  adverse  belligerent;  1  Kent, 
Ue  who  owes  a  temporary  but  not  a  peri 
IK>nt  allegiance  is  an  alien  enemy  in  respec 
a(-ts  done  during  such  temporary  allegia 
j)I'  and  when  his  allegiance  terminates, 
163  6  c^aracter  terminates  also ;  1  B.  & 


deney  of  modern  law  is  to  give  them  protec¬ 
tion  lor  person  and  property  until  ordered  out 
of  the  couutry.  If  resident  within  the  coun¬ 
try,  they  may  sue  and  be  sued  ;  2  Kent,  63  • 
10  Johns.  69  ;  6  Binn.  241  ;  50  Ill.  186  ;  they 
may  be  sued  as  non-resident  defendants ;  11 
A\  all.  259  ;  30  Md.  512  ;  and  may  be  served  by 
publication,  even  though  they  ha*d  no  actual  no¬ 
tice,  being  within  the  hostile  lines  ;  37  Md.  25. 

ALIENAGE.  The  condition  or  state  of 
an  alien. 

■ALIENATE.  To  convey  ;  to  transfer ; 
Coke,  Litt.  118  b.  Alien  is  very  commonly 
used  in  the  same  sense ;  1  Washb.  R.  P.  53. 

ALIENATION.  Of  Estates.  The  trans¬ 
fer  of  the  property  and  possession  of  lands, 
tenements,  or  other  things,  from  one  person 
to  another;  Termes  de  la  Ley. 

It  is  particularly  applied  to  absolute  con¬ 
veyances  of  real  property  ;  1  N.  Y.  290,  294. 

Alienations  by  deed  may  be  by  conveyances 
at  common  law,  which  are  either  original  or 
primary,  being  those  by  means  of  which  the 
benefit  or  estate  is  created  or  first  arises  ;  or 
derivative  or  secondary  conveyances,  being 
those  by  which  the  benefit  or  estate  originally 
created  is  enlarged,  restrained,  transferred,  or 
extinguished  ;  or  they  may  be  by  conveyances 
under  the  statute  of  uses.  The  original  con¬ 
veyances  are  the  following:  feoffment,  gift, 
grant,  lease,  exchange,  partition.  The  de¬ 
rivative  are,  release,  confirmation,  surrender, 
assignment,  defeasance.  Those  deriving  their 
force  from  the  statute  of  uses  are,  covenants 
to  stand  seised  to  uses,  bargains  and  sale,  lease 
and  release,  deeds  to  lead  or  declare  the  uses 
of  other  more  direct  conveyances,  deeds  of 
revocation  of  uses ;  2  Bla.  Com.  c.  20 ;  2 
Washb.  R.  P.  600  et seq.  See  Conveyance  ; 
Deed.  Alienations  by  matter  of  record  may 
be :  by  private  acts  of  the  legislature ;  by 
grants,  as  by  patents  of  lands ;  by  fines ;  by 
common  recovery. 

As  to  alienations  by  devise ,  see  Devise  ; 
Will. 

In  Medical  Jurisprudence.  A  generic 
term  denoting  the  different  kinds  of  aberra¬ 
tion  of  the  human  understanding  ;  1  Beck, 
Med.  Jur.  535. 

ALIENATION  OFFICE.  In  English 
Law.  An  office  to  which  all  writs  of  cove¬ 
nants  and  entries  were  carried  for  the  recovery 
of  fines  levied  thereon. 

ALIENEE.  One  to  whom  an  alienation 
is  made. 

ALIENI  GENERIS  (Lat.).  Of  another 
kind. 

ALIENI  JURIS  (Lat.)  Subject  to  the 
authority  of  another.  An  infant  who  is  under 
the  authority  of  his  father  or  guardian,  and  a 
wife  under  the  power  of  her  husband,  are  said 
to  be  alieni  juris .  See  Sui  Juris. 

ALIENIGENA  (Lat.).  One  of  foreign 
birth;  an  alien;  7  Coke,  31. 

ALIENOR.  He  who  makes  a  grant  or 
alienation. 
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ALIMENT.  In  Scotch  Law.  To  5^p- 
port ;  to  provide  with  necessaries ;  Paterson. 
Comp.  §§  845.  850. 

Maintenance ;  snpperr ;  an  allowance  from 
the  husband's  estate  for  the  support  of  the 
wife ;  Paterson.  Comp.  5  S8S. 

In  Civil  Law.  Food  and  other  things 
necessary  to  the  support  of  life ;  money  al¬ 
lowed  for  the  porpoise  of  procuring  these; 
Dig.  50.  16.  4$. 

In  Common  Law.  To  supply  with  neces¬ 
saries;  5  Edw.  Ch.  184. 

_  AUMENTA  (Lat.  aJrrr,  to  support). 
Things  iKvcsiNiry  to  sustain  life. 

Under  the  apfeilation  are  included  food,  doth- 
irg.  and  a  bruise ;  water  also,  it  s  sail,  in  those 
regiems  where  water  is  sold;  Cal  Tin  us.  Lev, ; 
D%.  5r\  1«.  4S. 

ALIMONY.  The  allowance  which  a  hus- 

fann.:  :y  order  of  cod  p*p  to  his  wife,  living 
f*vm  him.  »*v  Ktht  it  ^ 


»p»<W  ina  km,  for  her _ w  _ 

i!rr.  i.  D.  U1 ;  55  Me.  21 ;  S»  Ga. 

28*. 

AUmmw  pemieHt*  'iu  b  that  ordered  during 
d»e  feodaev  at  a  suit. 

Btrmsvmt  is  that  ordered  for  the 

cse  or  the  wire  alter  the  uminuioa  of  the 
suit  during  their  joint  lives. 

To  rfitiw  a  wife  to  pennisest  alimoav.  the 
wlkwir*  (otctkus  mass  be  complied  with, 
first  a  legal  and  valid  marriage  mas  be 
revved;  1  Rob.  Eod.  484 ;  2  Ad£  EecL  4>4  ; 
^  ^  M.  ; .  ■  ;  i 0  (*l  4.  .  ;  5  Xs>.  lit. 

N  s*  Sc.  1288.  >«ac,  t*y  the  cccmoa  Uvr 

^  ****hoa  or  Lus.and  ts;  vrife  East  ecu- 
sutekt ;  lot  vixfi  letson  bo  i^soDv 
e«iid  be  awarded  upon  a  divorce  «  timrmf* 
mesrim**ii.  or  a  senteace  of  nulihv;  l  Lee. 
E«L  <21;  1  Biaetf.  5*0 ;  1  Icvr^  440;  2 
Ha^.  Coos.  385;  San.  $<;  is  Maas.  2*4- 
*  ?*- • *«;  1*  Me.  50$;  4  Bari.  295;  i 
^  —  *-  ’  -  *05 ;  >  Terr-  <7.  This  role.  bow. 
ever,  has  bee*  very  seoenUr  ebanjee  br 
sut^te  .a  this  cowtery  ;  2  Bishop.  Mur.  &  D*. 

I**-  *>.  **  ««  be  seated 

“*•  **  «»  of  her  husband  br 

.vwacsat  Cecre*;  vufeasuy  separatee,  r«- 
whatever  east*.  *  msaodect.  And.  as  a 
sene-ai  rak.  the  aEaoey -=53  be  awarded  br 
T^e  state  deese-  which  -mats  the  irr*ii— 
cr  «  Jews  a  the  stae  sat.  it  ekx  «e*e^ 

.  to  a  ffi’rsftjMi  aa«i 

_.  ■  ...  5®-:  :eT  perteee:  J  Wans, 

W:  -  Mt>^<30.<*2;  21  (W 185-  j  - 
3«0;  tTerg.tt. 

be  the  rsilrr  rarrv;  1  PjU.  rv  . 

A.  ill" i  B.  s.sTwisj&f 

~  ~  R-  **■*  sstres  there  are 

**»*=*«  ;a  terms  which  remit  the  eqan.  is. 
«Ssonetio*.  to  decree  i.  axr  to  the  •>s2rr 
2  Bbiop.  Marr.  A  D.  378  "  ' 

.  Alanwv  wvrifrti  &*  is  granted 
br  nEwKw.v  ^ 

*  matter  of  «crsf  to  allow  the  to 
*****  r^T‘c  ^pnravpe  >-rrr. 

*?«•  mserntm*  of  a  seii ;  1  Hx^Mkri 


?f!v  ; 


;:3;  1  Curt.  EoeL  444  :  2  B.  Moo7^ 
Paige,  Ch.  8;  11  id.  16*:  cither  fa-'i*1  ! 
pose  at  obtaining  a  separation  60*  C1**: 
board  :  1  Edw.  Ch.  255:  a  dnvec  -  5  ^ 
matrimonii.  9 Ma  539;  18 Me. 3  ,\r*V 

Ch.  101 ;  or  a  sentence  of  nuliirv.  at  -  ' 

the  wile  b  plaintiff  or  defendant.  T-  _  3ea,s’ 
is,  that  it  b  improper  for  the  pinks  u>  Rt 
matrimonial  cohabitation  during  the  pe&v. 
of  soeh  a  snit.  whatever  maV  be  k  ^ 
rescit;  1  Sacdl*.  Ch.  483.  .  ^ 'poo  the  slf 
principle,  the  husband  who  has  all  the  e 
while  the  wiie  has  none,  b  bound  to 
ber.  whether  plaintiff  cr  defendant.  vi| 
means  to  defray  her  expenses  in  tie  s~ 
orherwise.  she  would  be  denied  jus**;  « 
Barb.  Ch.  14<;  Walk.  Ch.  421 :  2  Mi  Ck 
Dec.  335.  3? 3.  See  1  Jones.  Ka  C.  it- 
Alimony  is  nor  a  sum  of  money  r:r  1  r*. 
cific  propordoc  of  the  husband's  estate  ri'a 
•fcwhWy  to  the  wife,  but  it  is  a  ccwiawaw 
alloaneni  of  s~ms  payable  as  rec-it  bima 
lor  her  sopport  from  year  to  year ;  *  Ear:,  i 
J.  485;  9  S.  H.  Sv9:  9  B.  Mocr.  4f :  S  I. 
itS.  85;  ijM  C.  JO;  12 Fla. 449;  C2 Bek 
109 :  but  in  some  states  sEirtttory  alrvcta 
of  a  pxis  stun  have  bee*  gives:  to  tk  v:; 
under  the  name  of  alimony ;  see  8  X.  H-  S 
21  Conn.  185;  9  Ohio.  37;  107  Msss.er- 
40  Mich.  43« ;  78  111  402 ;  S<  Wbt  3<2;  3 
bnd.  370;  19  Kan  15$.  It  mtss  sectrs  » 
her  as  wire  a  maintenance  separate  iw  — 
tusiond :  an  absolute  title  ia  specie  prccertj. 
or  a  sale  of  a  part  of  the  hasbiar  i  eo*® 
her  use.  cannot  be  decreed  or  «efc;:  * 
her  as  alimony ;  3  Hagg.  EccL  322 :  •  -^a; 
78!  ;  <  Harr.  A  J.  485  ;  4  Hen.  ^  M-  ■  ■  j 
Ired.  293.  Sor  b  aiimoev  resarded.  ti  it; 
^'^-eral  sense,  as  the  separate  pr.  rern  d 
■«e.  Hence  she  car  neither  aHeta-'jJ  -T 
charge  h;  4  Paise.  Ch.  509:  Idb**®* 
to  remain  i*  arTear  ter  mere  tbai  «*  I  '*, 
^  cauror  generally  recover  sack  x--'  . 
Higg.  Eed.  322;  tf  she  saves  up  **7  : 
6v*  her  aicwat.ee.  tree  hff 

wi2  jo  sc  be-  has  race ;  <  tV  .  k  ^ v*  ‘‘ 
Ga.  201 ;  if  there  are  any  arrears  t  -j-'  . 
of  her  death,  they  cancer' he  reccvenKt  -!  ^ 
••Baftn;  8  Sim.  321;  8  Term.  ***;  L  « 
—  -  «> 

he?  ^ 


^  8  85:  as  the  husband 
^r  pert  Lb  wife 

»y  ceases _ 

4  H»yw.  JS;  4  Mi.  Ch.  Pec.  289: 


to  aimonv  ceases  vrith'lm  death :  1  ^'xVt  J 


as;  a  ■ 

- ...  the  wife 

from  bar  husband,  is  ceases  upo*  ^  ^ 


1$  a 


loc 


vm 


*ni  c^tsatitarkm.  Sc-  alsc  1 3 
at  any  time  to  be  iarreaied  or 
*bc  *XHlm  of  the  comt;  8  ~ 

B- ;  <  w.  i  S.  85.  The  ;J* 

tkms.  however,  respecting  - 

of  alimony  should  be  secc- 

- -  .~hec  *  «Jk  cecrnv. 

W  b  so  iaryelv  reawiitec  ty  iS“*' 

Ch  2»';  7  HlL  S97-  J 

1*  respect  » the  saocst  tc  be  *  £ 

wav.  b  de  penis  tpa  *  ^  pe1 

oamdffifas  ami  b  uswrm:  • 

X.Y.S*:;l 


j:5  ^ 


I* 


1 tvwwb?  >ae.  . 

i^-es:  4  G£1  1.4;  7H-1 
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Ch.  90;  1  Iowa,  151;  10  Ga.  477.  The 
ability  of  the  husband,  however,  is  a  circum¬ 
stance  of  more  importance  than  the  necessity 
of  the  wife,  especially  as  regards  permanent 
alimony  ;  and  in  estimating  his  ability  his 
entire  income  will  betaken  into  consideration, 
whether  it  is  derived  from  his  property  or  his 
personal  exertions;  3  Curt.  Eccl.  3,  41;  1 
Rich.  Eq.  282;  2  B.  Monr.  370;  5  Pick. 
427  ;  1  R.  I.  212.  But  if  the  wife  has  sepa¬ 
rate  property ;  2  Phill.  40 ;  2  Add.  Eccl.  1, 
or  derives  income  from  her  personal  exertions, 
this  will  also  be  taken  into  account.  The 
method  of  computation  is,  to  add  the  wife’s 
annual  income  to  her  husband’s;  consider 
what,  under  all  the  circumstances,  should  be 
allowed  her  out  of  the  aggregate  ;  then  from 
the  sum  so  determined  deduct  her  separate 
income,  and  the  remainder  will  be  the  annual 
allowance  to  be  made  her.  There  are  various 
other  circumstances,  however,  beside  the  hus¬ 
band’s  ability,  to  be  taken  into  consideration: 
as,  whether  the  bulk  of  the  property  came 
from  the  wife,  or  belonged  originally  to  the 
husband;  2  Litt.  Ky.  337;  4  Ilumphr.  510; 
or  was  accumulated  by  the  joint  exertions  of 
both,  subsequent  to  the  marriage ;  1 1  Ala. 
N.  8.  7G3  ;  3  Harr.  Del.  142  ;  whether  there 
are  children  to  be  supported  and  educated, 
and  upon  whom  their  support  and  education 
devolves;  3  Paige,  Ch.  267;  4  id.  643;  3 
Green,  Ch.  171  ;  2  Litt.  337;  10  Ga.  477  ; 
the  nature  and  extent  of  the  husband’s  de¬ 
lictum  ;  3  Hagg.  Eccl.  657  ;  2  Johns.  Ch. 
391;  4  Des.  Eq.  183;  24  N.  H.  564;  the 
demeanor  and  conduct  of  the  wife  towards 
the  husband  who  desires  cohabitation  ;  7  Hill, 
207;  5  Dana,  499  ;  15  111.145;  the  condition 
in  life,  place  of  residence,  health,  and  em¬ 
ployment  of  the  husband,  as  demanding  a 
larger  or  smaller  sum  for  his  own  support ;  1 
Hagg.  Eccl.  526,  532 ;  the  condition  in  life, 
circumstances,  health,  place  of  residence,  and 
consequent  necessary  expenditures  of  the 
wife;  5  Pick.  427;  4  Gill.  105;  11  Ala.  N.  8. 
763  ;  the  age  of  the  parties;  6  Johns.  Ch. 
91;  4  Gill,  Md.  105;  and  whatever  other 
circumstances  may  address  themselves  to  a 
sound  judicial  discretion. 

So  far  as  any  general  rule  can  be  deduced 
from  the  decisions  and  practice  of  the  courts, 
the  proportion  of  the  joint  income  to  be 
awarded  for  permanent  alimony  is  said  to 
range  from  one-half,  where  the  property  came 
from  the  wife  (2  Phill.  235),  to  one-lhird, 
which  is  the  usual  amount ;  29  L.  J.  Mat.  Cas. 
150;  4  Gill,  105;  8Bosw.640;  44lnd.  106:  44 
Ala.  437  ;  or  even  less;  37  Iml.  164;  68  Ill- 
17 ;  38  Iml.  189.  In  case  of  alimony  pendente 
Ute  it  is  not  usual  to  allow  more  than  about  one- 
tilth,  after  deducting  the  wife’s  separate  in¬ 
come  ;  2  Bishop,  Marr.  &  H-  §§  460,  463 ; 
and  generally  a  less  proportion  will  be  al- 
lowed  out  of  a  large  estate  than  a  small  one ; 
tor,  though  no  such  rule  exists  in  respect  to 
permanent  alimony,  there  may  be  good  rea¬ 
sons  for  giving  less  where  the  question  is  on 
alimony  during  the  suit ;  when  the  wite  should 


live  in  seclusion,  and  wants  onlv  a  comfortable 
subsistence  ;  2  Phill.  Eccl.  40 ; Bishop,  Marr. 
&  D.  §§  603-619.  See  4  Thomp.  kC.  574 ; 
36  Iowa,  383;  39  Ind.  185;  29  Wis.  517. 

ALIO  INTUITU  (Lat.).  Under  a  dif¬ 
ferent  aspect.  See  Di  verso  Intuitu. 

ALITER  (Lat.).  Otherwise;  otherwise 
held  or  decided. 

ALIUNDE  (Lat.).  From  another  place. 
Evidence  aliunde  (t.  e.  from  without  the  will) 
may  be  received  to  explain  an  ambiguity  in  a 
will ;  1  Greenl.  Ev.  §  291. 

ALL  FOURS.  A  metaphorical  expres¬ 
sion,  signifying  that  a  case  agrees  in  all  its 
circumstances  with  another. 

ALLEGATA.  A  word  which  the  em¬ 
perors  formerly  signed  at  the  bottom  of  their 
rescripts  and  constitutions ;  under  other  in¬ 
struments  they  usually  wrote  signata  or  tes- 
tata;  Encyc.  Lond. 

ALLEGATA  ET  PROBATA  (Lat., 
things  alleged  and  proved).  The  allegations 
made  by  a  party  to  a  suit,  and  the  proof  ad¬ 
duced  in  their  support. 

It  is  a  general  rule  of  evidence  that  the 
allegata  and  probata  must  correspond ;  that 
is,  the  proof  must  at  least  be  sufficiently  ex¬ 
tensive  to  cover  all  the  allegations  of  the 
party;  1  Greenl.  Ev.  §  51 ;  2  Sumn.  206;  3 
Mart.  N.  8.  La.  636. 

ALLEGATION.  The  assertion,  declara¬ 
tion,  or  statement  of  a  party  of  what  he  can 
prove. 

In  Ecclesiastical  Law.  The  statement 
of  the  facts  intended  to  be  relied  on  in  sup¬ 
port  of  the  contested  suit. 

It  is  applied  either  to  the  libel,  or  to  the  an¬ 
swer  of  the  respondent,  setting  forth  new  facts, 
the  latter  being,  however,  generally  called  the 
defensive  allegation.  See  1  Browne,  Civ.  Law, 
472,  473,  u. 

ALLEGATION  OF  FACULTIES.  A 

statement  made  by  the  wife  of  the  property 
of  her  husband,  in  order  to  her  obtaining  ali¬ 
mony;  11  Ala.  n.  s.  763  ;  3  Tex.  168. 

To  such  an  allegation  the  husband  makes 
answer,  upon  which  the  amount  of  alimony 
is  determined ;  2  Lee,  Eccl.  593  ;  3  Phill. 
Eccl.  387  ;  or  she  may  produce  other  proof, 
if  necessary  in  consequence  of  his  failure  to 
make  a  full  and  complete  disclosure ;  2  Hagg. 
Cons.  199;  3  Knapp,  42;  Bishop,  Marr.  & 
D.  §  605. 

ALLEGIANCE.  The  tie  which  binds 
the  citizen  to  the  government,  in  return  for 
the  protection  whicn  the  government  affords 
him.  . 

Acquired  allegiance  is  that  binding  a  citi¬ 
zen  who  was  born  an  alien,  but  has  been 

naturalized.  .  .  ,  r 

Local  alleqiance  is  that  which  is  due  from 
an  alien  while  resident  in  a  country,  m  re¬ 
turn  for  the  protection  afforded  by  the  gov- 

^NatHral  alleqiance  is  that  which  results 
from  the  birth  of  a  person  within  the  territory 


ALLIANCE 


152 


ALLUVION 


ami  under  the  obedience  of  the  government ; 
2  Kent*  42, 

At  common  law,  in  England  and  America, 
natural  allegiance  could  not  be  renounced  ex¬ 
cept  by  permission  of  the  government  to  which 
it  was  due;  1  Bla.  Com.  370,  371  ;  1  East,  1 1. 
Or,  SI ;  3  Pet.  99,  242;  but  see  S  Op.  Att.- 
Gon.  l\  S.  139;  9  id.  356.  Held  to  be  the 
law  of  Great  Britain  in  1868  ;  Coekb.  Nation¬ 
ality.  It  was  otherwise  in  the  civil  law  and 
in  most  continental  nations.  After  many 
negotiations  between  the  two  countries,  the 
rule  has  been  changed  in  the  l  nited  States  by 
Act  of  July  27,  1868.  and  in  England  by  Act 
of  May  10,  1 8  70.  W hether  natural  allegiance 
revives  upon  the  return  of  the  citizen  to  the 
country  of  his  allegiance,  is  an  open  question ; 
AY  hart.  Conti.  L.  §  6.  See  Coekb.  Nation¬ 
ality  ;  AYhart.  Confl.  L. ;  18  Am.  L.  Reg.  595, 
565 ;  Lawrence's  AMieat.  Int.  L.,  App. ;  Nat- 
vkalization;  Expatriation. 

ALLIANCE  (Lat.  atf,  to,  ligare,  to  bind). 
The  union  or  connection  of  two  persons  or 
families  by  marriage ;  affinity. 

In  International  Law.  A  contract, 
treaty,  or  league  between  two  sovereigns  or 
states,  made  to  insure  their  safety  and  common 
defence. 

Defensive  alliances  are  those  in  which  a 
nation  agrees  to  defend  her  ally  in  ease  she  is 
attacked. 

OfTensii'c  alliances  are  those  in  which  na¬ 
tions  unite  for  the  purpose  of  making  an  at¬ 
tack,  or  jointly  waging  the  war  agaiik<fanother 
nation. 

ALLIS  I  ON.  Running  one  vessel  against 

another,  ^ 

To  be  distinguished  from  collision,  which  de¬ 
notes  the  running  of  two  vessels  against  each 

Other. 

Tho  disrtuetiou  is  not  verr  caiefullv  observe 
lu«  wUkioa  is  used  to  eW  strktW 

allisaou.  -  01 

ALLOCATION.  An  allowance  upon  in 

avvoimt  m  the  Whsh  Exchequer;  Cowel 

I  T°  *  Eucvv. 

ALLOCATIONS  PACIENDA  Tn 

r.gksh  Law.  A  writ  directed  to  the  loni 
treasurer  and  barons  of  the  iow 

mamling  that  an  allowance  be  tnadi^  C°°1' 
countant  ter  such  moneys  ,  ■  k  ',e  ks 

allocatur  ,u...  j, 

A  Latm  word  former!  v  tl,  r  ’*  , 

a  wm  or  order  was  allowed**”  *°  JeiK*e 

A  wore!  ^noting  the  allow v 

£  isr* 


ALLODARII. 

lands. 


Those  who  own  allodia] 

Those  who  have  as  large  an  estate  as  - 
ject  ean  have ;  Coke,  Litt.  1 ;  Bacon  ft_ 
Tenure,  A.  -  Abr- 

ALLODIUM  (Sax.  a.  privative,  and  fax 
or  Itude,  a  vassal ;  that  is,  without  v 
age).  'a" 

An  estate  held  by  absolute  ownershi 
without  recognizing  any  superior  to  *  •  i.’ 
any  duty  is  due  on  account  thereof;  1  AYaslJ 
R.  P.  16. 

It  is  used  in  opposition  t ofeodnm  or  fitf  wk.v 
means  property  the  use  of  which  was  btsxoirS 
upon  another  by  the  proprietor,  on  eocdiik* 
that  the  grantee  should  perform  certain  ser¬ 
vices  for  the  grantor,  and  upon  the  failm?  of 
which  the  property  should  revert  to  the  ori*iml 
possessor.  ' 

In  the  United  States  the  title  to  land  is 
essentially  allodial,  and  every  tenant  in  fee 
simple  has  an  absolute  and  unqualified  domi¬ 
nion  over  it ;  yet  in  technical  lansruaire  ti> 
estate  is  said  to  be  in  fee.  a  won!  which  im¬ 
plies  a  feudal  relation,  although  such  a  rela¬ 
tion  has  ceased  to  exist  in  any  form,  whiir  ia 
several  of  the  states  the  lands  have  been  d*. 
dared  to  be  allodial;  44  Penn.  492:  2w. 
191  ;  10  Gill  &  J.  443  ;  but  see  7  Cush.  92; 
2  Sharsw.  Bla.  Com.  77,  n.:  1  Washb.  R  P. 
41,42;  Shars wood's  Lecture  on  Feudal  Law, 
1870.  lu  some  states,  the  statutes  have  de¬ 
clared  lauds  to  be  allodial.  See  also  2>  Wk. 
367. 

In  England  there  is  no  allodial  tenure,  icr 
all  land  is  held  mediately  or  immediately  rf 
the  king ;  but  the  words  tenancy  in  fee 
are  there  properly  used  to  express  the  mas 
absolute  dominion  which  a  man  can  have  over 
his  property ;  3  Kent,  390;  Cruise.  IV-- 
Dis.  c.  1,  §  13 ;  2  Bla.  Com.  45. 

ALLONGE  (Fr.).  A  piece  of  pap*r  *> 
nexed  to  a  bill  of  exchange  cr  promissory 
note,  on  which  to  write  endorsement?  b* 
which  there  is  no  room  on  the  instrument  it* 
;  Farvlessus.  n.  343 ;  Storv.  Prom.  Notes 
$$  121,  151. 

ALLOY  (gelled  also  alley)-  Ab®^:0C 
tnetal  list'd  with  gold  and  silver  in 
coin. 

The  amount  of  alloy  to  be  used  is  ^ 
mined  by  law,  and  is  subject  to  changes  ne* 
time  to  time. 

a 

.  ALLUVIO  MARIS  (Lat.).  S':' 
by  the  washing-up  of  earth  from  the  ^ 
Suites,  Aq.  Rights.  ISs. 

AJ-LUVION.  That  increase  of  the  tar1 


sidemtion.  wh^W for  his  eon-  ALLUVION.  That  increase  of  tbe  ei-  j 
or  nx,trer  damages.  *.  shcw  »  hank  of  a  river,  or  to  ^ 

A  .  .  A.  J  .^nt  ^  IVt.  Of  the  sea.  bv  the  force  of  the  water.  *  *  * 


Lee.ln^ 

ex  ■•’eat  v  K  h  X IG  EN  ^  writ  I  tincm  or  by  waves,  which  is  so  grad^ 

upon  the  sheri^m  outlawrr  °De  03lI\  bow  much  is  athuv.  **  ^ 

h^]  erv  eooo^  i-c  •  S1 :  Cod^  Civil  Aw tote,  n-  55«i  K  t 

^  ^  «'  the  oriSS  » ;  <*  Cush.  Wl. 

1»S  1  raid.  .JV  Pf^etor  of  the  bank 

.  «  the  aAhtkm, 

.  tvg*r\ied  as  the  equivalent  for  the  he  **• 
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sustain  from  the  breaking-in  or  encroachment 
‘  i'  tiie  waters  upon  his  land ;  1  Washb.  11.  I*. 
4-l .  2  Md.  Ch.  Dec.  485  ;  1  Gill  &  J.  24!) ; 

4  Pick.  273  ;  17  t'</.  41;  1  Hawks.  5G ;  6 
Ahrt  La.  19;  H  <>Hio,  311;  18  La.  122; 

5  Wheat.  880;  48  N.  II.  9;  64  Ill.  5G ;  2G 
Ohio  St.  40;  58  N.  Y.  437  ;  18  Iowa,  540  ; 
28  Wall.  46;  4  Wall.  502.  The  increase  is 
to  be  divided  among  riparian  proprietors  by 
the  following  rule :  measure  the  whole  extent 
of  their  ancient  line  on  the  river,  and  ascer¬ 
tain  how  manv  feet  each  proprietor  owned  on 
this  line;  divide  the  newly-formed  river-line 
into  equal  parts,  and  appropriate  to  each  pro¬ 
prietor  as  many  of  these  parts  as  he  owned 
feet  on  the  old  line,  and  then  draw  lines  from 
the  points  at  which  the  proprietors  respect¬ 
ively  bounded  on  the  old  to  the  points  thus 
determined  as  the  points  of  division  on  the 
newly-formed  shore.  In  applying  this  rule, 
allowance  must  be  made  for  projections  and 
indentations  in  the  old  line  ;  17  Pick.  41  ;  9 
Me.  44;  51  N.  H.  496  ;  17  Vt.  387 ;  see  19 
Mich.  325.  Where  the  increase  is  instanta¬ 
neous,  it  belongs  to  the  sovereign,  upon  the 
ground  that  it  was  a  part  of  the  bed  of  the 
river  of  which  he  was  proprietor  ;  1 7  Ala.  9 ; 
2  Bla.  Com.  269 ;  the  character  of  alluvion 
depends  upon  the  addition  being  impercepti¬ 
ble;  3  B.  &  C.  91;  26  Wall.  46 ;  18  La. 
122. 


Sea-weed  which  is  thrown  upon  a  beach,  as 
partaking  of  the  nature  of  alluvion,  belongs 
to  the  owner  of  the  beach;  7  Mete.  322;  2 
Johns.  322  :  3  B.  &  Ad.  967.  But  sea- weed 
below  low-water  mark  on  the  bed  of  a  naviga¬ 
ble  river  belongs  to  the  public  ;  9  Conn.  38. 

Alluvion  differs  from  avulsion  in  this,  that 
the  latter  is  sudden  and  perceptible  ;  23  Wall. 
40.  See  Avulsion.  And  see  2  Ld.  Ravm. 
"37;  Cooper,  Inst.  1.  2,  t.  1  ;  Angell,  Water¬ 
courses,  §  53  et  se<]' .  Phillimore,  Int.  Law, 
"•5;  2  Am.  Law  Jour.  282,  393;  Angell, 
4ide  Waters,  249;  Inst.  2.  1.  20;  Dig.  41. 

;•  7  *  u!-  39.  2.  9  ;  id.  6.  1.  23  ;  id.  41.^1.  5; 
1  Bouvier,  Inst.  74. 


A  nation  which  has  entered  into 
a"  ®diance  with  another  nation  ;  1  Kent,  69. 
air  ,citiz<;n  or  subject  of  one  of  two  or  more 
9‘e  nations ;  4  C.  Rob.  Adm.  251;  6  id. 
2  Dali.  15;  Dane,  Abr., '  Index. 

Any  species  of  relief  bestowed 
uP«n  the  poor. 

tl>,.  ^  i-  ™hich  ‘s  given  by  public  authority  for 
noteTvf  ofthePoor;  Shelford,  Mortm.  802, 
pi  ’  Haywood,  Election,  263  ;  1  Dougl. 
U  Us.  370;  2  id.  107. 

Publ^NAG’ER  (spoiled  also  Ulnager).  A 
ggjf  q  sworn  officer  of  the  king,  who,  byhim- 

cloth  US !  eput>r *  l°°ks  to  the  assize  of*  woollen 
P^ttin  ac^e  tHrough°ut  the  land,  and  to  the 
Statu f?  °in  ,  sea^8  ^or  that  purpose  ordained ; 

c- 2;  Cowel;  Blount; 

grow^n' A  place  where  alder-trees 
°mos(,ay  Hook  ;  Cowel ;  Blount. 

A  PRODITIO.  High  treason. 


ALTA  VIA.  The  highway. 

✓ai^^^-HAGE.  *n  Ecclesiastical  Law. 

Offerings  made  on  the  altar;  all  profits  which 
accrue  to  the  priest  by  means  of  the  altar  • 
AylilFe,  Par.  61. 


ALTERATION.  A  change  in  the  terms 
ol  a  contract  made  by  the  agreement  of  the 
parties  thereto. 

An  act  done  upon  an  instrument  in  writing 
by  a  party  entitled  under  it,  without  the  con¬ 
sent  of  the  other  party,  by  which  its  meaning 
or  language  is  changed. 

The  term  is  properly  applied  to  the  change  in 
the  language  of  instruments,  and  is  not  used  of 
changes  in  the  contract  itself.  And  it  is  in  strict¬ 
ness  to  be  distinguished  from  the  act  of  a  stranger 
in  changing  the  form  or  language  of  the  instru¬ 
ment,  which  is  called  a  spoliation.  This  latter 
distinction  is  not  always  observed  in  practice, 
however. 


An  alteration  avoids  the  instrument;  11 
Coke,  27;  5  C.  B.  181;  4  Term,  320  ;  15 
East,  29;  8  Cowen,  71;  2  Ilalst.  175;  but 
not,  it  seems,  if  the  alteration  be  not  material ; 

2  N.  H.  543;  8  id.  139;  10  Conn.  192;  5 
Mass.  540;  6  id.  519;  20  Vt.  217;  3  Ohio 
St.  445;  5  Nebr.  233,  439;  12  N.  H.  466. 
The  insertion  of  such  words  as  the  law  sup¬ 
plies  is  said  to  be  not  material ;  15  Pick.  239  ; 

3  Mete.  Mass.  103 ;  29  Me.  298.  As  to 
whether  tearing  and  putting  on  a  seal  is  ma¬ 
terial  ;  see  2  Pick.  451  ;  4  Gilm.  411  ;  11  M. 
&  W.  77g  ;  13  id.  343  ;  1  Parsons,  Contr.  227. 
The  question  of  materiality  is  one  of  law  for 
the  court;  1  N.  H.  95;  2  id.  543;  11  Me. 
115;  13  Pick.  165;  5  Miss.  231;  and  de¬ 
pends  upon  the  facts  of  each  case ;  L.  R.  1 
Ex.  U.  176.  The  principle  seems  to  be  that 
a  party  “is  discharged  from  his  liability,  if 
the  altered  instrument,  supposed  to  be  genu¬ 
ine,  would  operate  differently  to  the  original 
instrument,  whether  it  be  or  be  not  to  his  pre¬ 
judice  Anson,  Contr.  319;  5  E.  &  B.  89. 
For  instances,  see  74  N.  Y.  307  ;  39  Mich. 
182;  57  Ala.  379  ;  51  Iowa,  473  ;  66  Ind. 
331  ;  69  Mo.  429.  Alteration  of  a  deed  will 
not  defeat  a  vested  estate  or  interest  acquired 
under  the  deed;  11  Mces.  &  W.  800;  2  H. 
Bla.  259  ;  23  Pick.  231 ;  1  Me.  73  ;  1  Watts, 
236  ;  3  Barb.  404  ;  see  18  Vt.  466  ;  but  as  to 
an  action  upon  covenants,  has  the  same  effect  as 
alteration  of  an  unsealed  writing ;  1 1  M.  &  W. 
800;  23  Pick.  231  ;  2  Barb.  Ch.  119.  As  to 
filling  up  blanks  in  deeds,  see  6  M.  &  W.  200; 
5  Mass.  538  ;  17  S.  &  R.  438  ;  20  Penn.  12  ; 

4  M’Cord,  239  ;  7  Cowen,  484  ;  2  Dana,  142  ; 
4  id.  191  ;  2  Wash.  Va.  164;  2  Ala.  517;  10 


n.  Dec.  267.  , 

A  spoliation  by  a  third  party  without  the 
owledge  or  consent  of  a  party  to  the  instru¬ 
ct  will  not  avoid  an  instrument  even  d  ma- 
ial,  if  the  original  words  can  be  restored 
th  certainty ;  1  Parsons,  Contr.  224 ,  1 

eenl.  Ev.  §  566 ;  but  the  material  altera- 
n  of  an  instrument  by  a  stranger,  while  it 
in  the  custody  of  the  promisee,  avoids  lus 
fits  under  it;  H  Coke,  27  b  ;  L.  R.  10  Ex 
0-  because  one  who  “has  the  custody  of 
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an  instrument  made  for  his  benefit,  is  bound 
to  preserve  it  in  its  original  state;”  13  M.  & 
W.  352;  3  E.  &  B.  687.  But  see  23  Piek.  231. 

Where  there  has  been  manifestly  an  altera¬ 
tion  of  a  parol  instrument,  the  party  claiming 
under  it  is  bound  to  explain  the  alteration  ;  6 
Cush.  314;  9  Penn.  186  ;  11  N.  II.  395;  13 
id.  385 ;  2  La.  290 ;  3  Harr.  Del.  404  ;  8 
Miss.  414  ;  17  id.  375  ;  7  Barb.  564  ;  6  C.  & 
P.  273  ;  7  Ad.  &  E.  444;  8  id.  215;  2  M.  & 
G.  890,  909;  see  11  Conn.  531 ;  9  Mo.  705; 

2  Zabr.  424;  5  Harr.  &  J.  36;  20  Vt.  205; 
13  Me.  386.  As  to  the  rule  in  ease  of  deeds, 
see  Coke,  Litt.  225  b ;  1  Kebl.  22 ;  5  Eng. 
L.  &  Eq.  349 ;  1  Zabr.  280. 

ALTERNAT.  A  usage  among  diploma¬ 
tists  by  which  the  rank  and  places  of  different 
powers,  who  have  the  same  right  and  preten¬ 
sions  to  precedence,  are  changed  from  time  to 
time,  either  in  a  certain  regular  order,  or  one 
determined  by  lot.  In  drawing  up  treaties 
and  conventions,  for  example,  it  is  the  usage 
of  certain  powers  to  alternate,  both  in  the 
preamble  and  the  signatures,  so  that  each 
power  occupies,  in  the  copy  intended  to  be 
delivered  to  it,  the  first  place ;  Wheaton,  Int. 
Law,  §  157. 

ALTERNATIVE.  Allowing  a  choice  be¬ 
tween  two  or  more  things  or  acts  to  be  done. 

In  contracts,  a  party  ha6  often  the  choice  which 
of  several  things  to  perform.  A  writ  is  in  the 
alternative  which  Commands  the  defendant  to  do 
the  tliiug  required,  or  show  the  reason  Vhereforc 
he  has  not  done  it ;  Finch,  257 ;  3  Bla.  Com.  273. 
The  first  mandamus  is  an  alternative  writ :  3  Bla 
Com.  111. 

ALTIUS  NON  TOLLENDI.  In  Civil 
Law.  A  servitude  by  which  the  owner  of  a 
house  is  restrained  from  building  beyond  a 
certain  height. 

ALTIUS  TOLLENDI.  In  Civil  Law. 

A  servitude  which  consists  in  the  right,  to  him 
who  is  entitled  to  it,  to  build  his  house  as  high 
as  he  may  think  proper.  In  general,  every 
one  enjoys  this  privilege,  unless  he  is  re¬ 
strained  by  some  contrary  title. 

ALTO  ET  BASSO.  High  and  low. 

This  phrase  i6  applied  to  an  agreement  made 
between  two  contending  parties  to  submit  all 
matters  in  dispute,  alto  et  basso,  to  arbitration : 
Cowel.  ’ 

ALTUM  MARE.  The  high  sea. 

ALUMNUS.  A  foster-child. 

ALVEUS  (Lat.).  The  bed  or  channel 
through  which  the  stream  flows  when  it  runs 
within  its  ordinary  channel;  Calvinus,  Lex. 

Alveus  derelictus ,  a  deserted  channel*  1 
Mackeldey,  Civ.  Law,  280. 

AMALPHITAN  TABLE.  A  code  of 
sea  laws  compiled  for  the  free  and  tradin'? 
republic  of  Amalphi  toward  the  end  of  the 
eleventh  century  ;  3  Kent,  9. 

It  consists  of  the  laws  on  maritime  subjects 
which  were  or  had  been  in  force  in  countries  bor¬ 
dering  on  the  Mediterranean ;  and,  on  account  of 
Us  being  collected  into  one  regular  system,  it  was 


for  a  long  time  received  as  authority  h/T" 

countries ;  1  Azuni,  Mar.  Law,  37(j.  J  u 


AMBACTUS  (Lat.  ambire,  to  g0  ab0uo 
A  servant  sent  about ;  one  whose  servic  ■ 

rrmst.pr  lii rod  nut :  Knolmnn  fl 


master  hired  out ;  Spelman,  Gloss. 

AMBASSADOR.  In  International 

public  minister  sent  abroad  U- 

to  AM  •  i  _ 


Law 

some 
commission 


sovereign  state  .or  prince,  with  a  leJ 
ission  and  authority  to  transact  business 
on  behalf  of  his  country  with  the  eovernm,,,.! 
to  which  he  is  sent.  fe  tnt 


Extraordinary  are  those  employed  on  par. 
ticular  or  extraordinary  occasions,  or  residing 
at  a  foreign  court  for  an  indeterminate  period' 
Vattel,  Droit  des  Gens,  1.  4,  c.  6,  §§  70-79.’ 

Ordinary  are  those  sent  on  permanent 
missions. 

An  ambassador  is  a  minister  of  the  highest 
rank. 

The  United  States  have  always  been  repre¬ 
sented  by  ministers  plenipotentiary,  never 
having  sent  a  person  of  the  rank  of  an  am¬ 
bassador  in  the  diplomatic  sense ;  1  Kent, 
39,  n. 

Ambassadors,  when  acknowledged  as  such, 
are  exempted  absolutely  from  ali  allegiance, 
and  from  all  responsibility  to  the  laws;  7 
Cranch,  138.  If,  however,  they  should  be  so 
regardless  of  their  duty,  and  of  the  object  of 
their  privilege,  as  to  insult  or  openly  to  attack 
the  laws  of  the  government,  their  functions 
may  be  suspended  by  a  refusal  to  treat  with 
them,  or  application  can  be  made  to  their 
own  sovereign  for  their  recall,  or  they  n>8) 
be  dismissed,  and  required  to  depart  within  a 
reasonable  time.  By  fiction  of  law,  an  am¬ 
bassador  is  considered  as  if  he  were  out  of  t  A 
territory  of  the  foreign  power ;  and  it  is 811 
implied  agreement  among  nations,  that  t  o 
ambassador,  while  he  resides  in  the  toreig 
state,  shall  be  considered  as  a  member  o  ^ 
own  country,  and  the  government  he  reF 
sents  has  exclusive  cognizance  ot  his  eoni  ^ 
and  control  of  his  person ;  Grotius,  b. 


18,  §§  1-6.  ,  ij 

Ambassadors’  children  born  abroad  lirc  s 
not  to  be  aliens ;  7  Coke,  18  a.  ^l.vants 
of  ambassadors  and  their  domestic  sc  ^ 
arc  exempt  from  arrest  on  civil  Pr0J.^'(jff- 
Burr.  401;  3  id.  1731;  Cas.  tmy-  ' .  j 
5 ;  Stat.  7  Anne,  c.  1 2 ;  Act  of  f  °n£‘ 

30,  1790,  §25.  n11,.h  188! 

Consult  2  Wash.  C.  C.  435 ;  ^  C^"  .  Ruth- 
1  Kent,  14,  38,  182;  1  Bla.  Com.  gliS; 
erford,  Inst.  b.  2,  c.  9 ;  Vattel,  b.  4,  c.  . 
Grotius,  1.  2,  c.  8,  §§  1,  3.  *ith 

AMBIDEXTER  (Lat.).  5=1111,1 

both  hands.  pay 


Applied  anciently  to  an  attorney  fl  jure 
from  both  sides,  and  subsequent ) 
guilty  of  the  same  offence ;  Cowel. 

AMBIGUITY  (Lat.  ambit 7t,,'Sistii>c1' 
tinctness ;  duplicity).  Duplicity*  ^ 
ness,  or  uncertainty  of  meaning  0  * 
sion  used  in  a  written  instrument.  c  co- 
Latent  is  that  which  arises  from  yg  11 
lateral  circumstance  or  cxtriusu 
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cases  where  the  instrument  itself  is  sufficiently 
certain  and  intelligible. 

Patent  is  that  which  appears  on  the  face  of 
the  instrument ;  that  which  occurs  when  the 
expression  of  an  instrument  is  so  defective 
that  a  court  of  law  which  is  obliged  to  put  a 
construction  upon  it,  placing  itself  in  the  situa¬ 
tion  of  the  parties,  cannot  ascertain  therefrom 
the  parties’  intention  ;  4  Mass.  205  ;  4  Cranch, 
167  ;  1  Greenl.  Ev.  §§  292-300. 

The  term  does  not  include  mere  inaccuracy , 
or  such  uncertainty  as  arises  from  the  use  of 
peculiar  words,  or  of  common  words  in  a 
peculiar  sense ;  Wigram,  Wills,  174;  3  Sim. 
24 ;  3  Mann.  &  G.  452  ;  8  Mete.  576  ;  13  Vt. 
36;  see  21  Wend.  651;  and  intends  such 
expressions  as  would  be  found  of  uncertain 
meaning  by  persons  of  competent  skill  and 
information;  1  Greenl.  Ev.  §  298. 

Latent  ambiguities  are  subjects  for  the  con¬ 
sideration  of  a  jury,  and  may  be  explained 
by  parol  evidence ;  1  Greenl.  Ev.  \  301  ;  and 
see  Wigram,  Wills,  48;  2  Starkie,  Ev.  565  ; 
1  Stark.  210;  5  Ad.  &  E.  302;  6  id.  153  ;  3 
B.  &  Ad.  728  ;  8  Mete.  576  ;  7  Cowen,  202  ; 
1  Mas.  11.  Patent  ambiguity  cannot  be  ex¬ 
plained  by  parol  evidence,  and  renders  the 
instrument  as  far  as  it  extends  inoperative  ;  4 
Mass.  205;  7  Cranch,  167 ;  Jarman,  Wills,  315. 

AMBIT.  A  boundary  line. 

AMBITUS  (Lat.).  A  space  beside  a 
building  two  and  a  half  feet  in  width,  and  of 
the  same  length  as  the  building  ;  a  space  two 
and  a  half  feet  in  width  between  two  adjacent 
buildings ;  the  circuit,  or  distance  around ; 
Cicero ;  Calvinus,  Lex. 

AMBULATORY  (Lat.  ambulare ,  to  walk 
about).  Movable ;  changeable ;  that  which  is 
not  fixed. 

Ambulatoria  voluntas  (a  changeable  will) 
denotes  the  power  which  a  testator  possesses 
of  altering  his  will  during  his  lifetime. 

AMELIORATIONS.  Betterments ;  6 

Low.  Can.  294 ;  9  id.  503. 

AMENABLE.  Responsible;  subject  to 
answer  in  a  court  of  justice ;  liable  to  pun¬ 
ishment. 

AMENDE  HONORABLE.  In  English 
Law.  A  penalty  imposed  upon  a  person  by 
fway  of  disgrace  or  infamy,  as  a  punishment 
for  any  offence,  or  for  the  purpose  ot  making 
reparation  for  any  injury  (lone  to  another,  as 
the  walking  into  church  in  a  white  sheet,  wit  i 
a  rope  about  the  neck  and  a  torch  in  the  nan  , 
and  begging  the  pardon  of  God,  or  the  king* 
or  any  private  individual,  tor  some  delin¬ 
quency. 

In  French  Law.  A  punishment  some¬ 
what  similar  to  this,  and  which  bore  the  sane 
name,  was  common  in  France ;  it  was  a  >o  - 
ished  by  the  law  of  the  25th  of  September, 
1791;  Merlin,  R4pert. 

AMENDMENT.  In  Legislation.  An 
alteration  or  change  of  something  propose  m 
a  bill  or  established  as  law.  _ 

Thus,  the  senate  of  the  United  States  nv  ) 


amend  money-bills  passed  by  the  house  of 
representatives,  but  cannot  originate  such 
bills.  The  constitution  of  the  United  States 

contains  a  provision  for  its  amendment ;  U.  S. 

Const,  art.  5. 

In  Practice.  The  correction,  by  allow¬ 
ance  of  the  court,  of  an  error  committed  in 
the  progress  of  a  cause. 

Amendments,  at  common  law,  independ¬ 
ently  of  any  statutory  provision  on  the  sub¬ 
ject,  are  in  all  cases  in  the  direction  of  the 
court,  for  the  furtherance  of  justice.  Under 
statutes  in  modern  practice,  they  are  very 
liberally  allowed  in  all  formal  and  most  sub¬ 
stantial  matters,  either  without  costs  to  the 
party  amending,  or  upon  such  terms  as  the 
court  think  proper  to  order. 

An  amendment,  where  there  is  something 
to  amend  by,  may  be  made  in  a  criminal  as 
in  a  civil  case;  12  Ad.  &  E.  217  ;  2  Pick. 
550.  But  an  indictment,  which  is  a  finding 
upon  the  oaths  of  the  grand  jury,  can  only  be 
amended  with  their  consent  before  they  are 
discharged ;  2  Hawkins,  PI.  Cr.  c.  25,  §§  97, 
98;  13  Pick.  200. 

An  information  may  be  amended  after  de¬ 
murrer;  4  Term,  457 ;  4  Burr.  2568. 

AMENDS.  A  satisfaction  given  by  a 
wrong-doer  to  the  party  injured,  for  a  wrong 
committed;  1  Lilly,  Reg.  81. 

By  statute  24  Geo.  II.  c.  44,  in  England, 
and  by  similar  statutes  in  some  of  the  United 
States,  justices  of  the  peace,  upon  being  noti¬ 
fied  of  an  intended  suit  against  them,  may 
tender  amends  for  the  wrong  alleged  or  done 
by  them  in  their  official  character,  and,  if 
found  sufficient,  the  tender  debars  the  action ; 

5  S.  &  R.  209,  517  ;  4  Binn.  20;  6  id.  83. 

AMERCEMENT.  In  Practice.  A  pe¬ 
cuniary  penalty  imposed  upon  an  offender  by 
a  judicial  tribunal. 

The  judgment  of  the  court  is,  that  the  party  be 
at  the  mercy  of  the  court  (sit  in  rnisericordia ), 
upon  which  the  affeerors— or,  in  the  superior 
courts,  the  coroner — liquidate  the  penalty.  As 
distinguished  from  a  line,  at  the  old  law  an 
amercement  was  for  a  lesser  offence,  might  be 
imposed  by  a  court  not  of  record,  and  was  for  an 
uncertain  amount  until  it  had  been  affeered. 
Either  party  to  a  suit  who  failed  was  to  be 
amerced  pro  clamore  f  also  (for  his  false  claim)  ; 
but  these  amercements  have  been  long  since  dis¬ 
used  ;  4  Bla.  Com.  379 ;  Bacon,  Abr.,  Fines  and 

The  Xem  of  the  court,  and  any  person  who 
committed  a  contempt  of  court,  was  also  liable 
to  be  amerced. 

Formerly,  if  the  sheriff  failed  in  obeying 
the  writs,  rules,  or  orders  of  the  court,  lie 
might  be  amerced  ;  but  this  practice  ias  h  ( n 
generally  superseded  by  attachment,  n  some 
of  the  United  States,  however,  the  shenlfmay 
by  statutory  provision,  be  amerce'  7 

a  return  contrary  to  the  provision  of  the  statute , 
Coxe,  136,  169;  2  South,  433,  3  IlaLt.  2< ,  , 

_  -j  oiA.  c*  osl  •  1  Green,  JN.  J.  159, 
SJh  350  1  Ohio,  275 ;  2  id.  503 ;  6 

id.  452;  Wright,  Ohio,  720;  3  Ired.  407;  5 
id.  385  ;  Cam.  &  N.  47(. 
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A  species  c£ 
*ou  bjr  a  onion  ^t*s  xo  !b»ot- 
bifrojdrie  .  -tar a  e: ti_ ,r :  Mei  ie:  -: 

1  Lwr.  Cn.  ii,  is 

AMT  (Fr.).  A  mezci.  See  Pk-cehs 
Aht. 

AXICAF.TT!  ACTION.  Ia  Practice 

As  m-tacn  entcsvi  .  v  ijitsci;  ct  jjsrzrs  ce 
ti~  ixsrs  of  die  cess's. 

Tii~  :r»rticif  jrerii  is  PfszgT-jrarn. 

(QeRC.  SZJ'i  f  -5 —  — - ^ ^ 

t«s  fciiwsdr 

i-a.:  been  rerz_Lr-> 

AMTCTS  CUBL2S  Lai.  a  zirai  of  tie 


dr ora*I  et  vie 
tizrz:  tike  I*i 
canMOci:  7  Pet.  1€Q_ 


as- 


if  &  ind 

*ai  lie  ieSesAus 


la  Prarane.  A  irie®d  at  lie  cnvt. 

One  »to.  :<cr  de  sssamee  of  de  ercn. 
arcnr.tiaoB  cr  *«e  hatzcs-  t  is 
*e  vkaefe  ti»e  earn  »  dcnr-trs!  or 
ttfaen;  C«te.  id  In-c.  I7>;  J  Fag-.  Aar. 
-'*•  Toe  a\T«i&»  Ei;  expend  so  *ry 
rraorer  jl  ■■diin  tfce  not  tiies  ja-adil  eoj- 
sd=g**:  H'dt  1A 

rocasxm  t©  lie  «crt  in  arar  «f  as  fir-%  -~- 
tinas*  W  re  no  re&sien:  1  Ves.  sen  313 : 
*®:seelHint«:  llTex.S*d;  i  ILtas. 
Sli 

--.?v‘. .  TA  Le  l  Aa  l~— :  x  a*  itiae-'* 

a5e. 

Anin  MiM.  A  psc-cs:  m  lie  aaer’f 


‘.^j6  free.  ^ 

2=xseic  fcr  lie  taae  C  *’■— 
e^rr  - 

xai  SonEet&incsc  of  tie  cflenee  *  ~~:,;a 

fH  rDbe.  A  IskTim  t  «j  rt:  xic  ~ 

~A_r.lT  rizrv .  ce  ats  lees  o*tx«c  .  5 

to  ti?:«e  w:  sat  Lire  been  ■&. 

lifer  ^fasri  alen  iiftrvs_a  T--j-  *.  . 
is  tie  n-nniiiiin  of  tie  sfefe  or  t 
:  -  -  r  z~  _iV  _ ;  l_  _'■-* 

rf=xra ;£  nsu&esei  vkot  rr;^ 

>  rristed:  *t  nzzasrr.  *:t  tie"  v.i-zirr 
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^  ^  LiX  ri~%  tt=«.  WL^SLilSrC.  Li 

F*3*3T  AP£  WXlter^jcC- 

^  uc  jrrorriT  :^T 

cc  ecrocsx*  -  wsestj xly:* 
i®  K  .  B&SBttSi  cr  X.-VTF  LTli  lZj  ;  -  r 

pw  ^  Gf  srsczaLkir 

'■pi  iftiL*  crzir^.  icr  &  pspa*  «#  r^xrxr 

p***1  - - 7-  .k _  ^  ^  Be  SC d/rCXir-  m  ^ 

7^  ^  ~  iZsl.  >t-  ay> 

frtsit  i»$r 

Ifc  ■■  T-c  zr^rru-vTT.r 

^  ^  rrc*r— >:n^  ¥ v\^  :t  T  lr. 

*zz  wiuo.  \L^  n_  ±*  ;•:  ^ 

^:,Z^-  2£  ni-7LT  — ,-r  3!  TTi* 

25  &  Fn,;c_TZL 


m 


S  2irr  fTiiiarn.  flf 


A  cc  fv 


C£t> 


tU  ict  i  cr 

^  ^  3Bfcl  ^  senie  i^nzjiU 

ret:  L_5^rfeiii  m. CJ 

^T2&.  Lex. 

£  ^  A  V  ' 

ITTCEE.  12if  7- 

Stxt.  bestir,  t  cl  44.  ^ 


n  - — :::::: 
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h*m  xnd 
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•^:;rsrv  a-  '::•-■-■• 

T  W  :e«r  rrij  «f  1st  *eA«  «- 

^“-I  r7^  7noc.^ir  tie  tL-r  ^ 

A-jRr  -ski  ^r^zi2L  x  cszrzLzi.  t*fn*c 
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The  right  of  amotion  of  an  officer  for  just 
cause  is  a  common  law  incident  of  all  corpo¬ 
rations;  1  Burr.  517;  2  Kent,  297  ;  1  Dill. 
Mun.  Corp.  267  ;  and  in  case  of  mere  minis¬ 
terial  officers  appointed  durante  bene  placito , 
at  the  mere  pleasure  of  those  appointing  him, 
without  notice;  Willcock,  Mun.  Corp.  253  ; 
23  Mo.  22;  see  1  Ventr.  77;  2  Show.  70; 

11  Mod.  403  ;  9  Wend.  N.  Y.  394.  Notice 
and  an  opportunity  to  be  heard  are  requisite 
where  the  appointment  is  during  good  beha¬ 
vior,  or  the  removal  is  for  a  specified  cause  ; 
32  Pa.  478  ;  8  B.  Monr.  648;  3  Dutch.  265; 
32  ind.  74  ;  13  Mich.  346  ;  10  H.  of  L.  Cas. 
404.  Mere  acts,  which  are  a  cause  for  amo¬ 
tion,  do  not  create  a  vacancy  till  the  amotion 
takes  place  ;  2  Green,  N.  J.  332  ;  5  Ind.  77  ; 

12  Pick.  244. 

The  causes  for  amotion  are  said  by  Lord 
Mansfield  (1  Burr.  538)  to  be: — “  first,  such 
as  have  no  immediate  relation  to  the  office, 
but  are  in  themselves  of  so  infamous  a  nature 
as  to  render  the  offender  unfit  to  execute  any 
public  franchise  (but  indictment  and  convic¬ 
tion  must  precede  amotion  for  such  causes, 
except  where  he  has  left  the  country  before 
conviction ;  1  B.  &  Ad.  936)  ;  second ,  such 
as  are  only  against  his  oath  and  the  duty  of 
his  office  as  a  corporator,  and  amount  to 
breaches  of  the  tacit  condition  annexed  to  his 
office;  third,  such  as  are  offences  not  only 
against  the  duty  of  his  office,  but  also  matter 
indictable  at  common  law  ;”  Dougl.  149;  2 
Binn.  448;  50  Penn.  107. 

Sufficient  grounds  of  removal: — poverty 
and  inability  to  pay  taxes  ;  3  Salk.  229  ;  total 
desertion  of  duty ;  Bull.  N.  P.  206  ;  1  Burr. 
541 ;  as  to  neglect  of  duty,  see  Ang.  &  Am. 
Corp.  427  ;  2  Kyd,  65 ;  1  B.  &  Ad.  936; 
4  Burr.  2004;  2  Stra.  819;  1  Vent.  146; 
habitual  drunkenness ;  3  Salk.  231 ;  3  Bulst. 
190;  official  misconduct,  in  the  office;  4 
But.  1999.  See  1  Q.  B.  751. 

Insufficient  grounds  of  removal : — bank¬ 
ruptcy  ;  2  Burr.  723  ;  casual  intoxication;  3 
Salk.  231;  1  Rolle,  409;  old  age;  2  Rolle, 
11 ;  threats,  insulting  language,  or  libel  upon 
the  mayor  or  officers  ;  11  Coke,  93  ;  11  Mod. 
270;  1  C.  &  P.  257  ;  10  Ad.  &  E.  374;  2 
Perry  &  D.  498. 

f he  Q.  B.  in  England  will  see  that  a  right 
o*  amotion  of  an  officer  is  lawfully  exercised  ; 
)l>t  it  will  not  control  the  discretion  of  the 
corporation,  if  so  exercised ;  L.  R.  5  H.  L. 
636  (1872). 

Consult  Angell  &  A.  Corp.  §§  408,  423- 
f,  ;  Wile.  Mun.  Corp.;  Dougl.  149;  6 
w0nn-  532 ;  6  Mass.  462  ;  50  Penn.  107  ;  Dill. 
51un.  Corp.  §  238  et  seg. 

AMOUNT  COVERED.  In  Insurance. 

anM>unt  that  is  insured,  and  for  which 
underwriters  are  liable  for  loss  under  a  policy 
0  wsurance. 

j*  is  limited  by  that  specified  in  the  policy 
0  be  .insured,  and  this  limit  may  be  applied 
;°an  ‘dentical  subject  only,  as  a  ship,  a  build- 
f'.0rhfe;  or  to  successive  subjects,  as  sue- 
L$sive  cargoes  oil  the  same  ship,  or  successive 


parcels  of  goods  transmitted  on  a  certain  canal 
or  railroad  during  a  specified  period  ;  and  it 
may  also  be  limited  by  the  terms  of  the  eon- 
tract  to  a  certain  proportion,  as  a  quarter, 
halt,  etc.,  of  the  value  of  the  subject  or  in- 
terest  on  which  the  insurance  is  made  •  2 
Phillips,  Ins.  c.  xiv.  sect.  1,2;  10  111  235 
16  B.  Monr.  242;  2  Dutch.  N.  J.  m  •  6 
Gray,  574;  7  id.  246;  13  La.  An.  246;’34 
Me.  487 ;  39  Eng.  L.  &  Eq.  228. 


AMOUNT  OF  LOSS.  In  Insurance. 

The  diminution,  destruction,  or  defeat  of  the 
value  of,  or  of  the  charge  upon,  the  insured 
subject  to  the  assured,  by  the  direct  conse¬ 
quence  of  the  operation  of  the  risk  insured 
against,  according  to  its  value  in  the  policy, 
or  in  contribution  for  loss,  so  far  as  its  value 
is  covered  by  the  insurance ;  2  Phillips,  Ins. 
c.  xv.,  xvi.,  xvii. ;  2  Pars.  Mar.  Law,  c.  x. 
§  1,  c.  xi.,  xii. ;  9  Cush.  415;  1  Gray,  Mass. 
371  ;  26  N.  H.  389;  31  id.  238;  5  Du.  N. 
Y.  1  ;  1  Dutch.  N.  J.  506;  6  Ohio  St.  200; 
5  R.  I.  426;  2  Md.  217;  7  Ell.  &  B.  172. 

AMOVEAS  MANUS  (Lat.  that  you 
remove  your  hands).  After  office  found,  the 
king  was  entitled  to  the  things  forfeited, 
either  lands  or  personal  property ;  the  re¬ 
medy  for  a  person  aggrieved  was  by  “peti¬ 
tion,”  or  “  monstrous  de  droit,”  or  “  traver¬ 
ses ,”  to  establish  his  superior  right.  There¬ 
upon  a  writ  issued,  quod  manus  domini  regis 
amoveantur ;  3  Bla.  Com.  260. 

AMPARO  (Span.).  A  document  pro¬ 
tecting  the  claimant  of  land  till  properly 
authorized  papers  can  be  issued;  1  Tex.  790. 


AMPLIATION.  In  Civil  Law.  A  de¬ 
ferring  of  judgment  until  the  cause  is  further 
examined.- 


In  this  case,  the  judges  pronounced  the  word 
amplius,  or  by  writing  the  letters  N.  L.  for  non 
liquet,  signifying  that  the  cause  was  not  clear.  It 
is  very  similar  to  the  common-law  practice  of 
entering  cur.  adv.  vult  in  similar  cases. 


In  French  Law.  A  duplicate  of  an  ac¬ 
quittance  or  other  instrument. 

A  notary’s  copy  of  acts  passed  before  him, 
delivered  to  the  parties. 

AMY  (Fr.).  Friend.  See  Prochein 
A.my. 


AN,  JOUR  ET  WASTE.  See  Year, 
Day  and  Waste. 

ANALOGY.  The  similitude  of  relations 


trliich  exist  between  things  compared. 

Analogy  has  been  declared  to  be  an  argu- 
nent  or  guide  in  forming  legal  judgments, 
uid  is  very  commonly  a  ground  of  such  judg- 
nents;  3  Bingh.  265;  8  id.  557 ;  1  Turn.  & 
R.  103;  4  Burr.  1962.  2022,  2068;  4  B.  & 
3.  855;  7  id.  168;  1  W.  Bla.  151;  6  Ves. 
575  ;  3  Swanst.  561;  3  P.  Mill.  391,  3 
Brown,  Ch.  639,  n. 

ANARCHY.  The  absence  of  all  political 
rovernment ;  by  extension,  confusion  in  gov- 


irnmpnf' 


ANATHEMA.  In  Ecclesiastioal  Law. 

A  punishment  by  which  a  person  is  separated 


angel 
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;  disturbance,  injury,  anxiety 
landS  Y'the'Vuree-  or  four-day  periods  of 
£  observed  during  the  year;  saddles  or 
l  .  borne  by  criminals  from  county  to 
y°kc?  ...  a  discraceful  mode  of  punishment 
among* the  Germans  or  Franks;  Du  Cange, 

Veia  Feudal  Law.  Any  troublesome  or 
vexatious  personal  service  paid  by  the  tenant 
to  hU  lord;  Spelman,  Gloss. 

ANGEL.  An  ancient  English  coin,  of  the 
value  of  ten  shillings  sterling;  Jacobs,  Law 

1’aNGILD  (Sax.).  The  bare,  single  valua¬ 
tion  or  estimation  of  a  man  or  thing,  according 
to  the  legal  estimates. 

The  terms  twigild ,  trigild ,  denote  twice,  thrice, 
etc.,  angild;  Leges  luce,  e.  20 ,  Cowel. 

ANHLOTE  (Sax.).  The  sense  is,  that 
every  one  should  pay,  according  to  the  custom 
of  the  country,  his  respective  part  and  share  ; 
Spelman,  Gloss. 

ANIENS.  Void;  of  no  force;  Fitzher- 
bert,  Nat.  Brev.  214. 

ANIENT  (Fr.  aniantir ).  Abrogated,  or 
made  null;  Littleton,  §  741. 

ANIMAL.  Any  animate  being  which  is 
not  human,  endowed  with  the  power  of  volun¬ 
tary  motion. 

Domitoe  are  those  which  have  been  tamed 
by  man ;  domestic. 

Ferce  naturae  are  those  which  still  retain 
their  wild  nature. 

A  man  may  have  an  absolute  property  in 
animals  of  a  domestic  nature ;  2  Mod.  319  ;  2 
Bla.  Com.  390 ;  but  not  so  in  animals  ferae 
natures,  which  belong  to  him  only  while  in  his 
possession;  3  Binn.  546  ;  3  Caines,  175;  7 
Johns.  16;  13  Miss.  383;  8  Blackf.  498;  2 
C.  934;  4  Dowl.  &  II.  518.  Yet  ani- 
}mals  wh,ch  are  sometimes  ferae  naturae  may 
e  tamed  so  as  to  become  subjects  of  property ; 
"4jU  ot.ter?  65  N.  C.  615;  s.  c.,  6  Am.  Rep. 

I  4 »  pigeons  which  return  to  their  house  or 
13?-  2p.en-  Cr-  Cas.  361,  362,  n. ;  4  C.  &  P. 

>  9  1  ick.  15 ;  or  pheasants  hatched  under 
enj  4  tost.  &  F.  350.  And  the  flesh  of 
imals  ferce  naturae  may  be  the  subject  of 
3r  Cox,  Cr.  Cas.  572;  1  Den.  Cr. 

65  Nc  ’  61^5  mpl*  &  M#  196  ;  2  C*  &  K*  981 » 

not;  larceny  at  common  law  to  steal 
servl?  otJier  Inferior  animals  that  did  not 
48i .  °pfood?  4  Bla-  Coin.  235;  78  N.  C. 
J^p’  35^ee„e,  106.  See  note  in  15  Am. 

to  him  t°T tlGr  a  m'sc^'evoU9  animal,  known 
him  to  °  >eS°’  'S  resPons>ble,  when  lie  permits 
do-  o  a**  ^arge,  for  the  damages  he  may 
285-  i  i/?-  482  >  4  Campb.  198;  1  Stark. 
Uo’.  i  t>°  „17»  2  ^tra.  1264  ?  1  Ld.  Iiaym. 
496-’  AAld-  620;  2  Crompt.  M.  &  R. 
645’  U  Bull.  NisiP.  77;  99  U.  S. 

38  Wis  o™-  71  i  Ind.  178 ;  75  Ill.  141 ; 

iu.fr  I  9Q-B.H0.  And  any  person 
Johns  9.1/  billing  of  ferocious  annuals ;  9 
10  id.  365;  13  tc/.  312 ;  11  Chic. 


Leg.  N.  295.  The  owner  of  such  an  animal 
may  be  indicted  lor  a  common  nuisance;  1 
Russ.  Crimes,  643;  Burn,  Just.,  Nuisance, 
O. ;  Bouvier,  Inst. 

The  keeper  of  an  animal  ferce  naturce  is 
liable  for  any  injury  it  may  cause,  unless  he 
can  disprove  negligence  (which  need  not  be 
averred  in  the  declaration)  ;  38  Barb.  14  ;  35 
Ind.  178  ;  41  Cal.  138;  9  Q.  B.  101.  The 
owner  of  any  animal,  tame  or  wild,  is  liable 
for  the  exercise  of  such  dangerous  tendencies 
as  generally  belong  to  its  nature,  but  not  of 
any  not  in  accordance  with  its  nature,  unless 
the  owner  or  keeper  knew,  or  ought  to  have 
known,  of  the  existence  of  such  dangerous 
tendency;  Whart.  Negl.  §  923.  To  recover 
for  damages  indicted  by  a  ferocious  dog,  it  is 
not  necessary  actually  to  prove  that  it  has 
bitten  a  person  before ;  L.  R.  2  C.  P.  1 ;  126 
Mass.  511 ;  65  N.  Y.  54. 

See  on  the  general  subject  of  Animals ,  20 
Alb.  L.  J.  6,  104 ;  2  id.  101 ;  1  Thornps. 
Negl.  173  et  se< j. 

ANIMALS  OF  A  BASE  NATURE. 

Those  animals  which,  though  they  may  be 
reclaimed,  are  not  such  that  at  cotnmort  law 
a  larceny  may  be  committed  of  them,  by 
reason  of  the  baseness  of  their  nature. 

Some  animals  which  are  now  usually  tamed 
come  within  this  class,  as  dogs  and  cats ;  and 
others  which,  though  wild  by  nature  and  often 
reclaimed  by  art  and  industry,  clearly  fall  within 
the  6ame  rule,  as  bears,  foxes,  apes,  monkeys, 
ferrets,  and  the  like  ;  Coke,  3d  Inst.  109 ;  1  Hale, 
PI.  Cr.  511,  512 ;  1  Hawkins,  PI.  Cr.  33,  §  36 ;  4 
Bla.  Com.  236  ;  2  East,  PI.  Cr.  614.  See  1  Wins. 
Saund.  84,  note  2. 

ANIMO  (Lat.).  With  intention. 

Quo  animo,  with  what  intention.  Animo  can- 
cellandi,  with  intention  to  cancel ;  1  Powell,  Dev. 
603  ;  furandi,  with  intention  to  steal ;  4  Sharsw. 
Bla.  Com.  230 ;  1  Kent,  183 ;  lucrandi,  with  in¬ 
tention  to  gain  or  profit ;  3  Kent,  357 ;  manendi , 
with  intention  to  remain;  1  Kent,  76;  morandi , 
with  intention  to  stay,  or  delay;  republicandi, 
with  intention  to  republish  ;  1  Powell,  Dev.  600; 
revertetidi,  with  intention  to  return ;  2  Sharsw. 
Bla.  Com.  392 ;  revocandi,  with  intention  to  re¬ 
voke  ;  1  Powell,  Dev.  595 ;  testandi,  with  Inten¬ 
tion  to  make  a  will. 

ANIMUS  (Lat.,  mind).  The  intention 
with  which  an  act  is  done. 

ANIMUS  CAN  CELL  ANDI.  An  inten¬ 
tion  to  destroy  or  cancel.  Sec  Cancella¬ 
tion. 

ANIMUS  CAPIENDI.  The  intention 
to  take ;  4  C.  Rob.  Adm.  126,  155. 

ANIMUS  FURANDI.  The  intention 
to  steal. 

In  order  to  constitute  larceny,  the  thief  must 
take  the  property  animo  furandi ;  but  this  is  ex¬ 
pressed  in  the  definition  of  larceny  bv  the  w  ord 
felonious  :  Coke,  3d  Inst  107;  Hale,  PI.  Cr^BOS. 

T}?Com“^9Wh?n  the  Sing  of  property  is 

&  M.  100, 137 ;  Prin.  of  1  on.  Law ,  c.  2-,  §  3,  pp. 
279,  *281. 
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ANIMUS  MANENDI.  The  intention 
of  remaining. 

To  acquire  a  domicil,  the  party  must  have  his 
abode  iu  one  place,  with  the  intention  of  remain¬ 
ing  there ;  lor  without  such  intention  no  new 
domicil  can  be  gained,  and  the  old  will  not  be 
lost.  See  Domicil. 

ANIMUS  RECIPIENDI.  The  inten¬ 
tion  of  receiving. 

A  man  will  acquire  no  title  to  a  thing  unless 
he  possesses  it  with  an  intention  of  receiving  it 
for  himself ;  as,  if  a  thing  be  bailed  to  a  man,  he 
acquires  no  title. 

ANIMUS  REVERTENDI.  The  inten¬ 
tion  of  returning. 

A  man  retains  his  domicil  if  he  leaves  it  animo 
revertendi;  3  Rawle,  312;  4  Bla.  Com.  225;  2 
Russ.  Cr.  13 ;  Poph.  42,  52 ;  4  Coke,  40.  See 
Domicil. 

ANIMUS  TESTANDI.  An  intention 
to  make  a  testament  or  will. 

This  is  required  to  make  a  valid  will ;  for, 
whatever  form  may  have  been  adopted,  if  there 
was  no  animus  testandi,  there  can  be  no  will. 
An  idiot,  for  example,  can  make  no  will,  because 
he  can  have  no  intention. 

ANN.  #In  Scotch  Law.  Half  a  year’s 
stipend,  over  and  above  what  is  owing  for  the 
incumbency,  due  to  a  minister’s  relict,  or  child, 
or  next  of  kin,  after  his  decease ;  Whishaw. 

ANN  ALES.  A  title  given  to  the  Year 
Books;  Burrill,  Law  Diet.  Young  cattle; 
yearlings;  Cowel. 

ANNATES.  In  Ecclesiastical  Law. 

First-fruits  paid  out  of  spiritual  benefices  to 
the  pope,  being  the  value  of  one  year’s  profit. 

ANNEXATION  (Lat.  ad,  to,  nexare,  to 
bind).  The  union  of  one  thing  to  another. 

It  conveys  the  idea,  properly,  of  fastening  a 
smaller  thing  to  a  larger;  an  incident  to  a  prin¬ 
cipal.  It  has  been  applied  to  denote  the  union 
of  Texas  to  the  United  States. 

Actual  annexation  includes  every  move¬ 
ment  by  which  a  chattel  can  be  joined  or 
united  to  the  freehold. 

Constructive  annexation  is  the  union  of  such 
things  as  have  been  holdcn  parcel  of  the  realty, 
but  which  are  not  actually  annexed,  fixed,  or 
fastened  to  the  freehold  ;  ’Sheppard,  Touchst. 
4G9 ;  Amos  &  F.  Fixt.  2.  See  Fixtures. 

ANNI  NUBILES  (Lat.  marriageable 
years).  The  age  at  which  a  girl  becomes  by 
law  fit  for  marriage ;  the  age  of  twelve. 

ANNICULUS  (Lat.).  A  child  a  year 
old ;  Calvinus,  Lex. 

ANNO  DOMINI  (Lat.  the  year  of  our 
Lord;  abbreviated  A. D.).  The  computation 
of  time  from  the  birth  of  Jesus  Christ. 

The  Jews  began  their  computation  of  time  from 
the  creation  ;  the  Romans,  from  the  founding  of 
Rome ;  the  Mohammedans,  from  the  Hegira*  or 
flight  of  the  Prophet  ;  the  Greeks  reckoned’ by 
Olympiads;  but  Christians  everywhere  reckon 
from  the  birth  of  Jesus  Christ. 

^  In  a  complaint,  the  year  of  the  alleged  of¬ 
fence  may  be  stated  by  means  of  the  letters 
“A. I).,”  followed  by  -words  expressing  the 
year;  4  Cush.  596.  But  an  indictment  or 


complaint  which  states  the  year  of  ♦i"''""' 
mission  of  the  offence  in  figures  only  .c°ai. 
prefixing  the  letters  “A.D.,”  js  ;t,  ’ 

5  Gray,  91  The  letters  “A.D.”  f0]|  tnt; 
figures  expressing  the  year,  have  W°(!e?V 
sufficient  in  several  states ;  3  yt  n 
Greene,  Iowa,  418;  35  Me.  489-  i  iC1'  1 

6  H.  Lead.  Grim.  Cas.  51 2 ;  but  the  ]nnett 


ANNO NA  (Lat.).  Barley;  corn;  m;n. 
a  yearly  contribution  of  food,  of  various  tin  1' 
for  support.  U8> 

Annona  porcum,  acorns  ;  annona  frvmentm 
hordeo  admtxtum,  corn  and  barley  mixed  •  annn 
panis,  bread,  without  reference  to  the  amount" 
Du  Cange  ;  Spelman,  Gloss.;  Cowel.  ’ 


The  term  is  used  in  the  old  English  law, 
and  also  in  the  civil  law'  quite  generally.  to 
denote  any  thing  contributed  by  one  person 
towards  the  support  of  another ;  as,  si  quit 
mancipio  annonam  dederit  (if  any  shall  have 
given  food  to  a  slave];  Du  Cange;  Spelman, 
Gloss. 


ANNONJB  CIVILES.  Yearly  rent* 
issuing  out  of  certain  lands,  and  payable  to 
monasteries. 


ANNOTATION.  In  Civil  Law.  The 

answers  of  the  prince  to  questions  put  to  him 
by  private  persons  respecting  some  doubtlul 
point  of  law.  See  Rescript. 

Summoning  an  absentee;  Dig.  1.  5. 

The  designation  of  a  place  of  deportation; 
Dig.  32.  1.  3. 


ANNUAL  ASSAY.  An  annual  trifJ 
the  gold  and  silver  coins  of  the  l  n't? 
tates,  to  ascertain  whether  the  standa 
leness  and  weight  of  the  coinage  is  main 
ined. 

At  every  delivery  of  coins  made  by  the  eo®^ 
a  superintendent,  it  is  made  the  au J 
perintendent,  in  the  presence  °*tbe  •  - .  ffJ 
ke  indiscriminately  a  certain  numbe  i  tj,e 
each  variety  for  the  annual  tr,al  0  f)iaU  one 
nnber  for  gold  coins  being  not  less  fra(. 
ece  for  each  one  thousand  pieces,  j;aiid 
>nal  part  of  one  thousand  piecesde  ^oUfajd 
r  silver  coins,  one  piece  for  each  tjjou^and 
eces,  or  any  fractional  part  °‘  ,  6j,all 

ecc6  delivered.  The  pieces  so  proper'.'’ 
refully  sealed  up  in  an  enve  delivery.  d'e 
belled,  stating  the  date  of  t 1  .  eseDcli*(l1' 
imber  and  denominations  of  tn  P  wjjjch  tbj-- 
id  the  amount  of  the  delivery  ontainiX-tj' 
ere  taken.  These  scaled  parcel^  ^-.de¬ 
served  pieces  shall  be  depoeh^  wj»  { 

Uiated  for  the  purpose  atfth  ,  eUperintf”  „ 
all  be  under  the  joint  care  of  hfh,t  neither 
,d  assayer,  and  be  so  secured  ^  ^ 
,ve  access  to  its  contents  '  pieces  h?  ,,  pe 
the  other,  and  the  reaer?*^  ^  gjH  ^ 
velopes  from  the  coinage  jnt  at  1 
uismitted  quarterly  to  .  .  j.ept  of  'he"’ s 

da.  A  record  shall  ah=o  bj  go  aeWjJlr  to 
d  denomination  of  th(  l  jttod  feb- 

py  of  which  shall  be  Act  °f  , 

e  director  of  the  mint ,  -  ^  a0d 

,  1873 ;  U.  S.  Rev.  8tafc  §  in  the  g°ia 

To  secure  a  due  conformity 


annual  assay 
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silver  coins  to  their  respective  standards  and 
weights,  it  is  provided  by  law  that  an  annual 
trial  shall  be  made  of  the  pieces  reserved  for 
this  purpose  at  the  mint  and  its  branches,  before 
the  judge  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania, 
the  comptroller  of  the  currency,  the  assayer  of 
the  assay  office  at  New  York,  and  such  other 
persons  as  the  president  shall  from  time  to  time 
designate  for  that  purpose,  who  shall  meet  as 
assay  commissioners,  on  the  second  Wednesday 
in  February  annually,  at  the  mint  iu  Phila¬ 
delphia,  to  examine  and  test,  in  the  pres¬ 
ence  of  the  director  of  the  mint,  the  fineness 
and  weight  of  the  coins  reserved  by  the  several 
mints  for  this  purpose,  and  may  continue  their 
meetings  by  adjournment,  if  necessary;  and  if 
a  majority  of  the  commissioners  shall  fail  to 
attend  at  any  time  appointed  for  their  meeting, 
then  the  director  of  the  mint  shall  call  a  meet¬ 
ing  of  the  commissioners  at  such  other  time  as 
he  may  deem  convenient,  and  if  it  shall  appear 
that  these  pieces  do  not  differ  from  the  standard 
fineness  and  weight  by  a  greater  quantity  than  is 
allowed  by  law,  the  trial  shall  be  considered  and 
reported  as  satisfactory  ;  but  if  any  greater  de¬ 
viation  from  the  legal  standard  or  weight  shall 
appear,  this  fact  shall  be  certified  to  the  president 
of  the  United  States,  and  if,  on  a  view  of  the 
circumstances  of  the  case,  he  shall  so  decide,  the 
officer  or  officers  implicated  in  the  error  shall  be 
thenceforward  disqualified  from  holding  their 
respective  offices;  §  48,  Act  of  Feb.  12,  1873 
(U.  3.  Rev.  Stat.  §  3547)  ;  id.  §§  49,  50  (R.  S. 
§§  3548,  3549).  As  to  the  standard  weight  and 
fineness  of  the  gold  and  silver  coins  of  the  United 
States,  see  sections  of  the  last-cited  act.  The 
limit  of  allowance  for  wastage  is  fixed  ;  §  43,  Act 
of  Feb.  12,  1873  ;  R.  S.  §  3542. 

For  the  purpose  of  securing  a  due  conformity 
in  the  weight  of  the  coins  of  the  United  States, 
the  brass  troy  pound  weight  procured  by  the 
minister  of  the  United  States  (Mr.  Gallatin)  at 
London,  in  the  year  1827,  for  the  use  of  the  mint, 
and  now  in  the  custody  of  the  director  thereof, 
shall  be  the  standard  troy  pound  of  the  mint  of 
the  United  States,  conformably  to  which  the 
coinage  thereof  shall  be  regulated  ;  and  it  is  made 
the  duty  of  the  director  of  the  mint  to  procure 
and  safely  keep  a  series  of  standard  weights  cor¬ 
responding  to  the  aforesaid  troy  pound,  and  the 
Rights  ordinarily  employed  in  the  transactions 
oi  the  mint  shall  be  regulated  according  to  such 
ftandards  at  least  once  in  every  year  under  his 
inspection,  and  their  accuracy  tested  annually  in 
ne  presence  of  the  assay  commissioners  on  the 
paa°c  tRe  aunual  assay  ;  Act  of  Feb.  12,  1873  ; 

8.  §  3548.  J 

?  England,  the  accuracy  of  the  coinage  is 
•  .fVewe(f  °nce  in  about  every  four  years ;  no  spe- 

lcj  Period  being  fixed  by  law.  It  is  an  ancient 
ft 6  pm  or  ceremony,  and  is  called  the  Trial  of 
ch  pr  ’  which  name  it  takes  from  the  pyx  or 
Th  St  111  w^eh  the  specimen-coins  are  deposited. 
^•P^aen-pieces  are  taken  to  be  a  lair  rep- 
“Whm  the  whole  money  coined  within  a 
2ovi?l°  Per*0(R  It  having  been  notified  to  the 
the  irnlnent  that  a  trial  of  the  pyx  is  called  for, 
a  tn  °rc*  chancellor  issues  his  warrant  to  summon 
of  goldsmiths,  who,  on  the  appointed  day  , 
thero^t'0  the  Exchange  Office,  Whitehall,  and 
and  th  Prcsence  of  several  privy  councillors 
the  1,3  of  the  mint,  receive  the  charge  ol 

tj0u  rcl  chancellor  as  to  their  important  lunc- 
Verdiot  ?  rc9uests  them  to  deliver  to  him  a 
Gold*m«?£  Jh*ir  Ending.  The  jury  proceed  to 
ratUR  , ,  Hall>  London,  where  assaying  appa- 
Yided  other  neeessarv  appliances  are  pro- 

1  and,  the  scaled  packages  of  the  specimen- 
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?hinSm!)n1D?,deliVerC?  .t0, them  b3’ the  officers  of 
r.!!rt  1  hfy  are  tned  b-v  weight,  and  then  a 

h  ni!niber1  are  ,taken  from  the  whole  and 
melted  into  a  bar,  from  which  the  assay  trials 
are  made,  and  a  verdict  is  rendered  according  to 
the  results  which  have  been  ascertained  ;  Encyc. 
Brit,  titles  Coinage,  Mint,  Money,  Numismatics! 

ANNUAL  RENT.  In  Scotch  Law. 

Interest. 

To  avoid  the  law  against  taking  interest,  a 
yearly  rent  was  purchased  :  hence  the  term  came 
to  signify  interest;  Bell,  Diet. ;  Paterson,  Comp. 
§§  19,265.  F 

ANNUITY  (Lat.  annuus ,  yearly).  A 
yearly  sum  stipulated  to  be  paid  to  another  in 
fee,  or  for  life,  or  years,  and  chargeable  only 
on  the  person  of  the  grantor;  Coke,  Litt.  144 
b;  2  Bla.  Com.  40;  Lumley,  Ann.  1;  5 
Mart.  La.  312;  Dav.  Ir.  14. 

An  annuity  is  different  from  a  rent-charge,  with 
which  it  is  sometimes  confounded, — the  annuity 
being  chargeable  on  the  person  merely,  and  so  far 
personalty;  while  a  rent-charge  is  something  re¬ 
served  out  of  realty,  or  fixed  as  a  burden  upon 
the  estate  in  land  ;  2  Bla.  Com.  40 ;  Rolle,  Abr. 
226 ;  10  Watts,  127.  An  annuity  in  fee  is  said  to 
be  a  personal  fee  ;  for,  though  transmissible,  as 
is  real  estate  of  inheritance;  Ambl.  Ch.  782; 
liable  to  forfeiture  as  a  hereditament ;  7  Coke, 
34  a ;  and  not  constituting  assets  in  the  hands  of 
an  executor,  it  lacks  some  other  characteristics 
of  realty.  The  husband  is  not  entitled  to  curtesy, 
nor  the  wife  to  dower,  in  an  annuity ;  Coke,  Litt. 
32  a.  It  cannot  be  conveyed  by  way  of  use ;  2 
Wils.  224;  is  not  within  the  statute  of  frauds, 
and  may  be  bequeathed  and  assigned  as  personal 
estate ;  2  Yes.  Sen.  70  ;  4  B.  &  Aid.  59 ;  Roscoe, 
Real  Act.  68,  35 ;  3  Kent,  460. 

To  enforce  the  payment  of  an  annuity,  an 
action  of  annuity  lay  at  common  law,  but 
when  brought  for  arrears  must  be  before  the 
annuity  determines ;  Coke,  Litt.  285.  In 
case  of  the  insolvency  or  bankruptcy  of  the 
debtor,  the  capital  of  the  constituted  annuity 
becomes  exigible;  La.  Civ.  Code,  art.  2769; 
stat.  6  Geo.  IV.  c.  16,  §§  54,  108;  5  Ves. 
708 ;  4  id.  763 ;  1  Belt,  Supp.  Ves.  308,  431. 
See  1  Roper,  Leg.  588 ;  Charge. 

ANNULUS  ET  BACULUS  (LaL  ring 
and  stall').  The  investiture  of  a  bishop  was 
per  annulum  et  baculum ,  by  the  prince’s  de¬ 
livering  to  the  prelate  a  ring  and  pastoral 
staff,  or  crozier;  1  Sliarsw.  Bla.  Com.  378; 
Spelman,  Gloss. 

ANNUM,  DIEM  ET  VASTUM.  See 

Year,  Day,  and  Waste. 

ANNUS  LUCTUS  (Lat.).  The  year  of 
mourning;  Code,  5.  9.  2. 

It  was  a  rule  among  the  Romans,  ana  also 
the  Danes  and  Saxons,  that  the  widows  should 
not  marry  infra  annum  luctHs  (within  the  j  ear 
of  mourning) ;  1  Bla.  Com.  457. 

ANNUS  UTILIS.  A  year  made  up  of 
available  or  serviceable  days;  Brissomus, 
Calvinus,  Lex. 

ANNUUS  REDITUS.  A  yearly  rant; 
annuity ;  2  Sharnw.  Bla.  Com.  41  ;  Rag.  Ong. 
158  b. 
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ANONYMOUS.  Without  name 

Books  published  withoutthe  name  of  the  author 

are  said  to  be  anonymous.  Cases  in  the  rcpor 
of  which  the  names  of  the  parties  are  not  gi\ 
are  said  to  be  anonymous. 

ANSWER.  In  Equity  Pleading.  A 
defence  in  writing,  made  bva  defendant  to 
the  charges  contained  in  a  bill  or.  information 
filed  by  the  plaintiff  against  him  in  a  court  of 

^In  case  relief  is  sought  by  the  bill,  the  an¬ 
swer  contains  both  the  defendant  s  defence  to 
the  case  made  by  the  bill,  and  the  examina¬ 
tion  of  the  defendant,  on  oath,  as  to  the  facts 
charged  in  the  bill,  of  which  discovery  is 
sought;  Gresley,  Eq.  Ev.  19;  Jeremy’s 
Mitf.  Eq.  PI.  15,  16.  These  parts  were 
kept  distinct  from  each  other  in  the  civil 
law;  their  union,  in  chancery,  has  caused 
much  confusion  in  equity  pleading ;  Langd. 
Eq.  PI.  41  ;  Story,  Eq.  PI.  §  850. 

As  to  the  form  of  the  answer,  it  usually 
contains,  in  the  following  order :  the  title, 
specifying  which  of  the  defendants  it  is  the 
answer  of,  and  the  names  of  the  plaintiffs  in 
the  cause  in  which  it  is  filed  as  answer ;  8 
Ves.  79;  11  id.  62;  1  Russ.  441;  see  17 
Ala.  n.  s.  89  ;  a  reservation  to  the  defendant 
of  all  the  advantages  which  might  be  taken 
by  exception  to  the  bill,  which  is  mainly  ef¬ 
fectual  in  regard  to  other  suits  ;  Beames,  Eq. 
PI.  46  ;  1  Hempst.  715;  4  Md.  107  ;  the  sub¬ 
stance  of  the  answer,  according  to  the  de¬ 
fendant’s  knowledge,  remembrance,  informa¬ 
tion,  and  belief,  in  which  the  matter  of  the 
bill,  with  the  interrogatories  founded  thereon, 
are  answered,  one  after  the  other,  together 
with  such  additional  matter  as  the  defendant 
thinks  necessary  to  bring  forward  in  his  de¬ 
fence,  either  for  the  purpose  of  qualifying  or 
adding  to  the  case  made  by  the  bill,  or  to 
state  a  new  case  on  his  own  behalf ;  a  general 
traverse  or  denial  of  all  unlawful  combina¬ 
tions  charged  in  the  bill,  and  of  all  other 
matters  therein  contained. 

The  answer  must  be  upon  oath  of  the  de¬ 
fendant,  or  under  the  seal  of  a  corporation 
defendant;  21  Ga.  161;  1  Barb.  22;  see  8 
Gill,  170;  unless  the  plaintiff  waives  the 
right;  Story,  Eq.  PI.  §  824;  10  Cush.  58; 
2  Gray,  431  ;  in  which  case  it  must  be  gener¬ 
ally  signed  by  the  defendant;  6  Ves.  171 
285;  10  id.  441;  14  id.  172;  Cooper,  Eq 
PI.  326 ;  and  must  be  signed  by  counsel  * 
Story,  Eq.  PI.  §  876  ;  unless  taken  by  com! 
missioners ;  4  McL.  C.  C.  136. 

As  to  substance,  the  answer  must  be  full 
and  perfect  to  all  the  material  allegations  of 
the  bill,  confessing  and  avoiding,  denying  or 
traversing,  all  the  material  parts;  Comyns, 
l)ig.  Chauncery,  K,  2;  28  N.  H.  440-  6 
Rich.  Eq.  1  ;  10  Ga.  449;  3  id.  302 ;  not 
literally  merely,  but  answering  the  substance 
of  the  charge ;  Mitf.  Eq.  PI.  309 ;  28  Ala 
N.  s.  289;  16  Ga.  442;  1  Halst.  Ch.  (JO  • 
and  see  2  Stockt.  Ch.  267  ;  must  be  respons¬ 
ive;  3  Halst.  Ch.  17;  13  Ill.  318;  21  Vt. 
326 ;  and  must  state  facts,  and  not  arguments, 


directly  and  without  evasion ;  Storv  t- 
§  852;  7  Ind.  661;  24  Vt.  70;  4‘r’  ,1-*l 
390;  9  Mo.  605;  without  scandal-  10  % 
214  ;  18  Ark.  215  ;  or  impertinence  •  n  e  J,e- 
13  ;  6  Beav.  558  ;  4  McL.  202 ;  8  BlLtr  0rh 
See  10  Sim.  345 ;  13  id.  583  ;  17  pi  \,2<- 
Eq.  509;  22  Ala.  N.  s.  221.  M 

Insufficiency  of  answer  is  a  ground  fr 

ceptionwhen  some  material  allegation  ci°r  e** 
or  interrogatory  is  unanswered  or  nnt  r 
answered;  1  Md.  Ch.  Dec.  358-  7  n1'’ 
726  ;  6  Humphr.  18.  See  10  Humphr  C’ 
11  Paige,  543.  1 

An  answer  may,  in  some  cases,  be  amml 
ed;  2  Brown,  Ch.  143 ;  2  Ve».  85  “  ™ 

rect  a  mistake  of  fact ;  Ambl.  292  •  1  p  \nj 
297;  but  not  of  law;  Ambl.  65;  nor  any 
mistake  in  a  material  matter  except  upon 
evidence  of  surprise;  36  Me.  124;  3  Sumn 
583;  1  Brown,  Ch.  319;  and  not,  it  seem* 
to  the  injury  of  others  ;  Story,  Eq.  PI.  §  904; 
1  Halst.  Ch.  49.  A  supplemental  answer 
may  be  filed  to  introduce  new  matter;  6 
McL.  459  ;  or  correct  mistakes;  2  Coll.  133; 
15  Ala.  N.  s._  634  ;  7  Ga.  99  ;  8  Blackf.  24; 
which  is  considered  as  forming  a  part  of  the 
original  answer.  See  Discovery;  Mitf. 
Eq.  PI.  244,  254 ;  Cooper,  Eq.  Plead.  312, 
327  ;  Beames,  Eq.  Plead.  34;  Bouv.  Inst., 
Index.  The  60th  Equity  Rule  S.  C.  of  U.  S. 
provides  for  amendments. 

For  an  historical  account  of  the  instrument, 
see  2  Brown,  Civ.  Law,  371,  n. ;  Barton. 
Suit  in  Eq.  See  also  Langdell’s  learned 
Summary  of  Equity,  41  to  52. 

In  Practice.  The  declaration  of  a  fact  by 
a  witness  after  a  question  has  been  put,  ask¬ 
ing  for  it. 

ANTAPOCHA  (Lat.).  An  instramenj 
by  which  the  debtor  acknowledges  the  1  e 
due  the  creditor,  and  binds  himselt.  A  cop 

of  the  apocha  signed  by  the  debtor  an 

livered  to  the  creditor ;  Calvinus,  Lex. 

ANTE  JUR  AMENTUM  (La^CJh 
also  Juramentum  Calumnice) ■  -oUS  to 
formerly  required  of  the  parties  Pr  ^ 
a  suit,— of  the  plaintiff  tliat,  °LS  inn»- 
cute,  and  of  the  defendant  that 
cent;  Jacobs,  Diet.;  Whishaw. 

ANTE  LITEM  MOTAM.  or 

brought.  arri8gfi 

ANTE-NUPTIAL.  .  Be^rCentering  iDt° 
before  marriage,  with  a  view 
marriage.  .  .  t0  an  ,n* 

ANTEDATE.  To  put  a J‘tinlt.  it 
strument  of  a  time  before 
written. 


llW5„.  \ 

ANTENATI.  (J/at-  k°^ante°S  ri. 
born  in  a  country  before  *  ^  their  11 

tical  condition  such  as  ‘ 
ance.  bv  Anl‘  ltry 

The  term  is  ordinarily  JPF tbh^t * 
writers  to  denote  th  -  Indepea^”  ft^r  ^ 
prior  to  the  declaration  tUosC  bor 
distinguished  from  1 
event. 


anti  manifesto 
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JTji  W-  3  Bina.  75 ;  4  Crancli,  321 ;  7  id.  603  , 
oo  \s  to  their  rights  in  England,  see  7 
Coke,  1,  27;  2  B.  &  C.  770  ;  5  id.  77? ;  1  Wood- 
dessou,  Lect.  382. 

anti  manifesto.  The  declaration 

of  the  reasons  which  one  of  the  belligerents 
publishes,  to  show  that  the  war  as  to  him  is 
defensive.  Wolffius,  §  1187. 

ANTICHRESIS  (Lat.).  In  Civil  Law. 
An  agreement  by  which  the  debtor  gives  to 
the  creditor  the  income  from  the  property 
which  he  has  pledged,  in  lieu  of  the  interest 
on  his  debt ;  Guyot,  lUpert. 


It  is  analogous  to  the  Welsh  mortgage  of  the 
common  law.  In  the  Frenctf  law,  if  the  income 
was  more  than  the  interest,  the  debtor  was  en¬ 
titled  to  demand  an  account  of  the  income,  and 
mfcht  claim  any  excess;  La.  Civ.  Code,  2085. 
See  Dig.  20.  1. 11 ;  id.  13.  7. 1 ;  Code,  8.  28.  1 ;  11 
Pet.  351 ;  1  Kent,  137. 


ANTICIPATION  (Lat.  ante,  before, 
capere ,  to  take).  The  act  of  doing  or  taking 
a  thing  before  its  proper  time. 

In  deeds  of  trust  there  is  frequently  a  provision 
that  the  income  of  the  estate  shall  be  paid  by  the 
trustee  as  it  shall  accrue,  and  not  by  way  of  an¬ 
ticipation.  A  payment  made  contrary  to  such 
provision  would  not  be  considered  as  a  discharge 
of  the  trustee. 


ANTINOMIA.  In  Roman  Law.  A 

real  or  apparent  contradiction  or  inconsistency 
in  the  laws ;  Merlin,  Rupert. 

It  is  sometimes  used  as  an  English  word,  and 
spelled  Antinomy. 

ANTIQUA  CUSTUMA  (L.  Lat.  ancient 
custom).  The  duty  due  upon  wool,  woolfells, 
and  leather,  under  the  statute  3  Edw.  I. 

The  distinction  between  antiqua  and  nova  cus- 
tuma  arose  upon  the  imposition  of  a  new  and  in¬ 
creased  duty  upon  the  same  articles,  by  the  king, 
in  the  twenty-second  year  of  his  reign ;  Bacon, 
-A.hr.,  Smuggling ,  C.  I. 


APARTMENT.  A  part  of  a  house  oc¬ 
cupied  by  a  person,  while  the  rest  is  occupied 
by  another,  or  others  ;  7  M.  &  G.  95  :  6  Mod. 
214  ;  Woodfall,  L.  &  1 .  178.  As  to  what  is 
not  an  apartment,  see  10  Pick.  293. 


APEX  JURIS  (Lat.  the  summit  of  the 
law). 

A  rule  of  law  of  extreme  refinement.  A 
term  used  to  denote  a  stricter  application  of 
the  rules  of  law  than  is  indicated  by  the 
phrase  summum  jus ;  2  Caines,  117;  2  Stor. 
143;  5  Conn.  334;  1  Burr.  341;  14  East, 
522  ;  2  Parsons,  Notes  and  Bills,  ch.  25,  §  11. 
See,  also,  Coke,  Litt.  3046 ;  Wingate,  Max. 
19;  Maxims. 


APOC-ffi  (Lat.)  A  writing  acknowledg¬ 
ing  payments ;  acquittance. 

It  differs  from  acceptilation  in  this,  that  accepti- 
lation  imports  a  complete  discharge  of  the  former 
obligation  whether  payment  be  made  or  not; 
apocha ,  discharge  only  upon  payment  being 
made ;  Calvinus,  Lex. 


APOCRISARIUS  (Lat.).  In  Civil 
Law.  A  messenger ;  an  ambassador. 

Applied  to  legatees  or  messengers,  as  they  car¬ 
ried  the  messages  (cjlttqxphtik;)  of  their  principals. 
They  performed  several  duties  distinct  in  char¬ 
acter,  but  generally  pertaining  to  ecclesiastical 
affairs. 

A  messenger  sent  to  transact  ecclesiastical 
business  and  report  to  his  superior ;  an  officer 
who  had  charge  of  the  treasury  of  a  monastic 
edifice  ;  an  officer  who  took  charge  of  opening 
and  closing  the  doors ;  Du  Cange ;  Spelman, 
Gloss. ;  Calvinus,  Lex. 

Apocrisarius  Cancellarius .  An  officer  who 
took  charge  of  the  royal  seal  and  signed  royal 
despatches. 

Called,  also,  secirtarius ,  coiisiliarius  (from  his 
giving  advice);  referendarius ;  a  consiliis  (from 
his  acting  as  counsellor)  ;  a  responsis,  or  respon- 
sails. 

APOGRAPHIA.  In  Civil  Law.  An 

examination  and  enumeration  of  things  pos¬ 
sessed  ;  an  inventory ;  Calvinus,  Lex. 


ANTIQUA  STATUTA.  Also  called 
\elera  Statuta.  English  statutes  from  the 
hrcie  of  Richard  First  to  Edward  Third ; 
beeves,  Hist.  Eng.  Law,  227. 

ANTITHETARIUS.  In  old  English 
Law,  A  man  who  endeavors  to  discharge 
unself  of  the  crime  of  which  he  is  accused, 
y  retorting  the  charge  on  the  accuser.  He 
*  <*rs  from  an  approver  in  this,  that  the  lat- 
( r  noes  not  charge  the  accuser,  but  others ; 
Jac°bs,  Law  Diet 

any  term  OF  YEARS.  In  Crimi- 

tl  Massachusetts,  this  term,  in 

e  statutes  relating  to  additional  punishment, 
v°ans  a  period  of  time  not  less  than  two 

>  ars;  14  Pick.  40,  86,  90,  94. 

t;  ^ANAGE.  In  French  Law.  A  por- 
Y0  apart  for  the  use  and  support  of  the 
it  rf8TJone«t  upon  condition,  however,  that 
to  hi  •  .revei%  upon  failure  of  male  issue, 
Qlojg  oriS*nal  donor  and  his  heirs  ;  Spelman, 


APOPLEXY  AND  PARALYSIS.  In 
Medical  Jurisprudence.  These  terms  im¬ 
ply  an  affection  of  the  brain,  and  they  are 
supposed  to  be  only  different  degrees  of  the 
same  affection. 


In  the  first,  the  patient  is  suddenly  deprived  of 
1  consciousness  and  sensibility,  and  so  con- 
nues  for  a  period  varying  from  a  few  hours  to 
few  days,  when  he  dies  "or  begins  to  recover, 
he  recovery,  however,  may  be  imperfect,  some 
icntal  impairment,  or  loss  of  power  in  the 
luscles  of  voluntary  motion,  remaining  for  a 
me,  if  not  for  life.  Paralysis  is  a  loss  ol  power 
i  6ome  of  the  voluntary  muscles — those  of  the 
ice,  eyes,  arms,  or  legs.  It  may  be  the  sequel 
r  apoplexy,  or  it  may  be  the  primary  affection, 
icurring  very  much  like  an  attack  of  apoplexy. 
The  mental  impairment  succeeding  these  dis- 
-dere  presents  no  uniform  characters,  but  vanes 
idclinitely,  in  extent  and  severity,  from  a  little 
ilure  of  memory,  to  an  entire  abolition  of  all 
ic  intellectual  faculties.  The  power  of  speech 
usually  more  or  loss  affected  .  it  may  be  a  slight 
fflc  ultvof  utterance,  or  an  inability  to  remein- 
;r  certain  words  or  parts  of  words,  or  an  entire 
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lose  of  the  power  of  articulation.  This  feature 
may  arise  from  two  different  causes — either  from 
a  loss  of  the  power  of  language,  or  a  loss  of  power 
in  the  muscles  of  the  larynx.  Thi6  fact  must  be 
borne  in  mind  by  the  medical  jurist,  and  there 
can  be  little  difficulty  in  distinguishing  between 
them.  In  the  latter,  the  patient  is  as  capable  as 
ever  of  reading,  writing,  or  understanding  spoken 
language.  In  the  former,  he  is  unable  to  com¬ 
municate  his  thoughts  by  writing,  because  they 
are  disconnected  from  their  articulate  signs.  He 
recognizes  their  meaning  when  he  sees  them,  but 
cannot  recall  them  by  any  effort  of  the  perceptive 
powers.  This  affection  of  the  faculty  of  language 
is  manifested  in  various  ways.  One  person  loses 
all  recollection  of  the  names  of  persons  and  things, 
while  other  parts  of  speech  are  still  at  command. 
Another  forgets  every  thing  but  substantives,  and 
only  those  which  express  some  mental  quality  or 
abstract  idea.  Another  loses  the  memory  of  all 
words  but  yes  or  no.  In  these  cases  the  patient 
is  able  to  repeat  the  words  on  hearing  them  pro¬ 
nounced,  but,  after  a  second  or  third  repetition, 
loses  them  altogether. 

ills  and  contracts  are  not  unfrequently 
made  in  that  equivocal  condition  of  mind 
which  sometimes  follows  an  attack  of  apoplexy 
or  paralysis ;  and  their  validity  is  contested  on 
the  score  of  mental  incompetency.  In  cases 
of  this  kind  there  are  generally  two  questions 
at  issue,  viz.,  the  absolute  amount  of  mental 
impairment,  and  the  degree  of  foreign  infiu 
ence  exerted  upon  the  party.  They  cannot 
be  considered  independently  of  each  other. 
Neither  of  them  alone  might  be  sufficient  to 
invalidate  an  act,  while  together,  even  in  a 
much  smaller  degree,  they  would  have  this 
effect. 

In  testing  the  mental  capacity  of  paralytics, 
reference  should  be  had  to  the  nature  of  the 
act  in  question.  The  question  is  not,  had  the 
testator  sufficient  capacity  to  make  a  will? 
but,  had  he  sufficient  capacity  to  make  the 
will  in  dispute?  A  capacity  which  might  be 
quite  adequate  to  a  distribution  of  a  little  per¬ 
sonal  property  among  a  few  near  relatives 
would  be  just  as  clearly  inadequate  to  the 
disposition  of  a  large  estate  among  a  host  of 
relatives  and  friends  possessing  very  unequal 
claims  upon  the  testator’s  bounty.  Here,  as 
in  other  mental  conditions,  all  that  is  required 
is  mind  sufficient  for  the  purpose,  neither 
more  nor  less.  See  Dementia  ;  Delirium  ; 
Imbecility  ;  Mania.  In  order  to  arrive  at 
correct  conclusions  on  this  point,  we  must  be 
careful,  among  other  things,  not  to  confound 
the  power  to  appreciate  the  terms  of  a  propo¬ 
sition  with  the  power  to  discern  its  relations 
and  consequences. 

In  testing  the  mental  capacity  of  one  who 
has  lost  the  power  of  speech,  it  is  always  diffi¬ 
cult,  and  often  impossible,  to  arrive  at  correct 
results.  If  the  person  is  able  and  willing  to 
communicate  his  thoughts  in  writing,  his  men¬ 
tal  capacity  may  be  clearly  revealed.  If  not 
disposed  to  write,  he  may  communicate  by 
constructing  words  and  sentences  by  the  help 
of  a  dictionary  or  block  letters.  Failing  in 
this,  the  only  other  intellectual  manifestation 

{lossible  is  the  expression  of  assent  or  dissent 
>y  signs  to  propositions  made  by  others.  Any 


i:he„f  ”sn.s_of 


•hat  of  writing,  m„7k„r0'r„, 

dark  respect, ng  the  amount  of  R  ®  ti! 
sessed  by  the  party.  If  t},e  .,nteU**t  ^ 

complicated  in  its 'relations,  if1u,que**£t 
able  in  its  dispositions,  if  it  be a" 
trace  of  foreign  influence,  it  can™'?'* 
regarded  w.th  suspicion,  if  (* 

only  the  power  of  assenting  or  dtf^  * 
must  always  be  impossible  to  decide  h 
this  does  not  refer  to  the  tenu/Sk  ^ 
the  merits  of  the  proposition-  and 
an  act  which  bears  no  other  evid  'treore’ 
■Ms  of  the  will  of  the  £££££*? 
not  to  be  established/  Besides  i!'  ^ 
considered  that  a  will  drawn  up  in  thiT  * 
ner  is,  actually,  not  the  will  of  the  teC* 
since  every  disposition  has  originate d  i,  ’ 
minds  of  others  ;  Ray,  Med.  Jur.  363.  fi 
phenomena  and  legal  consequences  of  pan 
lytjc  affections  are  extensively  discussed  ini 
1  aige,  Ch.  171  ;  1  Hagg.  Eccl.  502,  577-  2 
id.  84  ;  1  Curt.  Eccl.  782  ;  Parish  Will  cL 
4  vols.  N.  Y.  1858.  And  see  Death;  In¬ 
sanity. 

APOSTLES.  Brief  letters  of  dismissal 
granted  to  a  party  who  takes  an  appeal  from 
the  decision  of  an  English  court  of  admiralty, 
stating  the  case,  and  declaring  that  the  record 
will  be  transmitted ;  2  Brown,  Civ.  and  Adm. 
Law,  438 ;  Dig.  49.  6. 

This  term  was  used  in  the  civil  law.  It  is  de¬ 
rived  from  apostolus ,  a  Greek  word,  which  signi¬ 
fies  one  sent ,  because  the  judge  from  whose  sen¬ 
tence  an  appeal  was  made,  sent  to  the  superior 
judge  these  letters  of  dismission,  or  apostles; 
Merlin,  JKSpert.,  mot  Ap6tres;  1  Parsons,  Mant 
Law,  745 ;  1  Blatchf.  C.  C.  663. 

APOSTOLI.  In  Civil  Law.  Certifi¬ 
cates  of  the  inferior  judge  from  whom  a  cau>e 
is  removed,  directed  to  the  superior;  Pig  ^  • 
6.  See  Apostles.  „ 

Spelman,  W*3- 
A  furnisher;  8 


Those  sent  as  messengers ; 

APPARATOR  (Lat.). 
provider. 

The  sheriff  of  Bucks  had  formerly  a 
able  allowance  as  apparator  eomitatut  (all 
for  the  county)  ;  Cowel.  ,  . 

a  That 

APPARENT  (Lat.  apparens).  ^ 
which  appears;  that  which  is :  man'i to, 
is  proved.  It  is  required  that  all  t  ^  ,0 

which  a  court  must  pass  should .be  ^  ;f 

appear,  if  matter  in  pays,  rjt  ;'s  a  rul® 
matter  of  record,  by  the  record.  ^  to 
that  those  things  which  do  not  apP  ^  (l^a- 
be  considered  as  not  existing:  de  n 
rentibus  et  non  existentibus  eantM  *  joes 
Broom,  Max.  20.  What  does  not  app  *g  Co*. 
not  exist:  quod  non  apparet,  non  & 

N.  Y.  600;  1  Term,  404;  12  Wees' 

316.  or^ 

APPARITOR  (Lat.).  An  ofr/^s  of ,he 
senger  employed  to  serve  the  pr0  sU0jmo11 
spiritual  courts  in  England  aI1( 


spiritual  courts  in 
offenders :  Cowel. 

APPARURA  (Lat.).  In 
Law.  F urniture  or  implements. 


Old 


APPEAL 
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Ggraceri*  •Pf***™-  C<rw- 

APPEAL  (Fr.  tfpder,  to  aJl).  in 
r—_ — v.  pracsace.  A  formal  acnasaiion 

^  :.T  ont  pril  ls  perse*.  against  raocber 
-t  i*ri»  cmaiBijil  *ome  itdLcra  aim* :  4 
££».  Com.  312- 

Asrsemd j.  appeals  laj  for  treason  as  well 
_  ;_'wirr  -'  iwi  appeals  for  treason  were  aboL 
tr  sjca?e  5  Edw.  UL  e.  i,  25  Edw. 
10-  e.  24.  and  1  Hen.  IV.  e.  14.  arid  for  all 
<xmr  aims  bf  the  senate  5$  Geo.  ILL 
e.  44- 

t»  appeal  hr  for  the  heir  male  for  the 

A  of  hff  ancestors :  for  the  vieknr  while 
1  for  the  deal h  of  her  husband ;  and 


to  the  Hoose  in  this  form: 
>nali  she  drttKo  of  the  chair  stand  as  she 
judgment  of  the  Hoose?” 

If  the  appeal  relates  to  an  alleged  Breach 
c*  decorum,  or  transgression  of  4  rules  of 
order,  the  question  is  taken  without  debate 
If  it  relates  to  the  admissibility  or  relevancy 
of  a  proposition,  debate  is  permitted,  except 
when  a  motion  lor  the  previous  question  is 
pending. 

A  NCXL  In  Practice.  A  com¬ 
ing  into  court  as  party  to  a  suit,  whether  as 
plain  tiff  or  defendant. * 

The  formal  proceeding  by  which  a  defend¬ 
ant  submits  himself  to  the  jurisdiction  of  the 
court. 


hr  the  party  moored,  for  certain  crimes,  as 
rri&erv.  rape,  mayhem,  etc.;  Coke.  Liu. 
j*:*/ 

h  might  be  brought  at  any  time  within  a 
year  and  a  day.  even  though  an  indictment 
had  been  found.  If  the  appellee  was  found 
iss&wst.  the  appelkr  was  liable  to  imprison¬ 
ment  for  a  year,  a  fine,  and  damages  to  the 

Ts*£  appellee  might  claim  vager  of  battle. 
Taa*  daim  was  last  made  in  the  year  1818  in 
Ligbrnd:  1  B.  A  AM.  405-  And  see  2  W. 
b-x^jsL.  713 :  5  Burr.  2o43,  2793j  4  Sharsw. 
R-*-  Com.  312-318,  and  notes. 

Ia  Practice.  The  removal  of  a  cause  from 
a  ccwzn  cf  inferior  to  one  of  superior  jurisdic- 
for  the  purpose  of  obtaining  a  review 
retrial;  EUsrs/rtk,  C.  J.,  3  DalL  321  : 
J  Ciaack  110;  10  Pet.  205;  14  Mass.  414: 
1  S.  k  R.  78;  1  Blnn.  213;  3  id.  48. 


**  4*  &  eriH-Iaw  (wrjeeeding  in  its  origin,  and 
frm  a  writ  of  error  in  this,  that  it  §ab- 
^  the  law  and  the  (acts  to  a  review  and 
*  r'r"*r-i-*  while  a  writ  of  error  is  a  common-law 
K>%i»  w^eh  removes  matter  of  law  onlv  for  re- 
*£***—  -  7  Craneh,  111. 

**  appeal  the  whole  case  is  examined  and 
a  it*  ^  **  ^  been  tried  before,  while  on 
otw  the  matters  of  law  merely  are  ex- 
i  jodsm^nt  reversed  if  anv  errors 

***  tt«MiiUed ;  Dane,  Abr.  Appeal.  The 
tsAkU  In  'be  sense  here  given 

*°d  in  common-law  practice ; 

How.  138 ;  and  in  criminal  as 
-  *  ia  civil  law  ;  3  Ind.  5*59  ;  6  Fla.  673. 


generally  supersedes  the  judg- 
inferior  court  so  far  that  no  ac- 
^  °P°°  it  until  after  the  final 

the  cause;  26  Barb.  X.  Y.  55;  5 

T^;l1  Icnr^  2305  *  Wise.  185. 

nibs  of  the  various  states  regulating 
are  too  numerous  and  various,  and 
mere  local  practice,  to  be 
tor  the  practice  in  federal 
Phillips  pr.  in  g.  C.  of  U.  S.; 
i,7  '  7;  ^  title  Judiciary' ;  and  Coukts 

•  ^  L  kited  States. 

f*®8j*ktion.  The  act  by  which  a  mem- 
<''r,‘^at've  body  who  questions  the 
<**  A*^**°f  a  decision  of  the  presiding offi- 
*jy<n  procures  a  rote  of  the  body 

'  ,  L“iofl-  In  the  House  of  Repre- 
**  <*  the  United  States  the  question 


Appearance  anciently  meant  an  actual  coming 
into  court,  either  in  person  or  bv  aaornev;  ItS 
so  used  both  in  the  crvfl  and  the  common  law.  lz 
ij  indicated  by  the  word  “  corner/ *  ••  and  the  said 
C.  D.  comet  and  defend*”  and.  in  modern  prae- 

*  tice,  is  accomplished  by  the  entry  of  the  name  of 
the  attorney  of  the  party  in  the  proper  place  on 
the  record,  or  by  filing  bail  where  that  is  re- 

♦  q Hired.  It  was  a  formal  matter,  but  necessary  to 
give  the  court  jurisdiction  over  the  person  of  the 
defendant. 

A  tame  is  generally  fixed  within  which  the  de¬ 
fendant  must  enter  his  appearance ;  usually  the 
quarto  die  poet.  If  the  defendant  failed  to  ap¬ 
pear  within  this  period,  the  remedy  in  ancient 
practice  was  by  distress  infinite  when  the  injuries 
were  committed  without  force,  and  by  capias  or 
attachment  when  the  injuries  were  committed 
against  the  peace,  that  is,  were  technical  tres¬ 
passes.  But,  until  appearance,  the  courts  could 
go  no  further  than  apply  this  process  to  secure 
appearance.  See  Pbocess. 

In  modern  practice,  a  failure  to  appear  gene¬ 
rally  entitles  the  plaintiff  to  judgment  against 
the  defendant  by  default.  See  Conflict  op 
Laws. 

It  may  be  of  the  following  kinds : — 

Compulsory. — That  which  takes  place  in 
consequence  of  the  service  of  process. 

Conditional . — One  which  is  coupled  with 
conditions  as  to  its  becoming  general. 

De  bene  esse. — One  which  is  to  remain  an 
appearance,  except  in  a  certain  event.  See 
De  Bexe  Esse. 

General. — A  simple  and  absolute  submis¬ 
sion  to  the  jurisdiction  of  the  court. 

Gratis. — One  made  before  the  party  has 
been  legally  notified  to  appear. 

Optional . — One  made  where  the  party  is 
not  under  any  obligation  to  appear,  but  does 
so  to  save  his  rights.  It  occurs  in  chancery 
practice,  especially  in  England. 

Special. — That  which  is  made  for  certain 
purposes  only,  and  docs  not  extend  to  all  the 
purposes  of  the  suit. 

Subsequent. — An  appearance  by  the  defend¬ 
ant  after  one  has  already  been  entered  for 
him  by  the  plaintiff.  See  Daniell,  Ch.  Praet. 

Voluntary. — That  which  U  made  in  answer 
to  a  subpoena  or  summons,  without  process ; 

1  Barbour,  Ch.  Praet.  77. 

How  to  be  made. — On  the  part  of  the  plain¬ 
tiff  no  formality  is  required.  On  the  part  of 
the  defendant  it  may  be  effected  by  making 
certain  formal  entries  in  the  proper  office  of 
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the  court,  expressing  his  appearance  ;  5  IN  atts 
&  S.  215;  2  111.  250;  3  id.  462 ;  15  Ala. 
352;  18  id.  272  ;  6  Mo.  50;  7  id.  411;  17 
Vt.  531  ;  2  Ark.  26  ;  or,  in  case  of  arrest,  is 
effected  by  giving  bail ;  or  by  putting  in  an 
answer;  4  Johns.  Cli.  94;  or  a  demurrer  ;  6 
Pet.  323  ;  or  notice  to  the  other  side ;  4 
Johns.  Ch.  94. 

By  whom  to  be  made.— In  civil  cases  it  may 
in  general  be  made  either  by  the  party  or  his 
attorney  ;  and  in  those  eases  where  it  is  said 
that  the  party  must  appear  in  person,  it  is 
sufficient  if  it  is  so  entered  on  the  record ; 
although,  in  fact,  the  appearance  is  by  attor¬ 
ney  ;  2  Johns.  N.  Y.  192;  14  id.  417. 

An  appearance  by  attorney  is,  in  strictness, 
improper  where  a  party  wishes  to  plead  to  the 
jurisdiction  of  the  court,  because  the  appoint¬ 
ment  of  an  attorney  of  the  court  admits  its 
jurisdiction ;  1  Chitty,  Plead.  398 ;  2  Wms. 
Saund.  209  b  ;  and  is  insufficient  in  those  cases 
where  the  party  has  not  sufficient  capacity  to 
appoint  an  attorney.  Thus,  i  an  idiot  can  ap¬ 
pear  only  in  person,  and  as  a  plaintiff  he  may 
sue  in  person  or  by  his  next  friend. 

An  infant  cannot  appoint  an  attorney  ;  he 
must,  therefore,  appear  by  guardian  or  pro- 
chein  ami. 

A  lunatic ,  if  of  full  age,  may  appear  by 
attorney  ;  if  under  age,  by  guardian  only.  2 
Wms.  Saund.  335;  id.  232  (a),  n.  (4). 

A  married  woman ,  when  sued  without  her 
husband,  should  defend  in  person;  1  Wms. 
Saund.  209  b.  And  see  1  Chitty,  Plead.  398. 

In  criminal  cases  the  personal  presence  in 
court  of  the  defendant  is  often  necessary  ;  see 
2  Burr.  931  ;  id.  1786  ;  1  W.  Blackst.  198. 

The  effect  of  an  appearance  by  the  defend¬ 
ant  is,  that  both  parties  are  considered  to  be 
in  court. 

In  criminal  cases  the  personal  appearance 
of  the  accused  is  often  necessary.  The  verdict 
of  the  jury  must,  in  all  cases  of  treason  and 
felony,  be  delivered  in  open  court,  in  the 
presence  of  the  defendant.  In  cases  of  mis¬ 
demeanor,  the  presence  of  the  defendant 
during  the  trial  is  not  essential ;  Bacon,  Abr. 
Verdict ,  B;  Arehbold,  Crim.  Plead.,  14th 
ed.  149. 

No  motion  for  a  new  trial  is  allowed  unless 
the  defendant,  or  if  more  than  one,  the  de¬ 
fendants  who  have  been  convicted,  are  pre¬ 
sent  in  court  when  the  motion  is  made ;  3 
Maule  &  S.  10,  note;  17  Q.  B.  503  ;  2  Den. 
Cr.  Cas.  372,  note.  But  this  rule  does  not 
apply  where  the  offence  of  which  the  defend¬ 
ant  has  been  convicted  is  punishable  by  a  line 
only;  2  Den.  Cr.  Cas.  459;  or  where  the 
defendant  is  in  custody  on  criminal  process  ; 
4  B.  &  C.  329.  On  a  charge  of  lelonv,  a 
party  suing  out  a  writ  of  error  must  appear 
in  person  to  assign  errors ;  and  it  is  said  that 
if  the  party  is  in  custody  in  the  prison  of  the 
county  or  city  in  which  the  trial  has  taken 
place,  he  must  be  brought  up  by  habeas  cor¬ 
pus,  for  the  purpose  of  this  formality,  which 
writ  must  be  moved  for  on  affidavit.  This 
course  was  followed  in  2  Den.  Cr.  Cas.  287 ; 


17  Q.  &B.  317;  8  E.  &  B.  mTTTT' 
375.  ’  1 


Where  a  defendant  is  not  liable  to 
punishment,  but  to  a  fine,  sentent .  *H’r6(ltlil1 
pronounced  against  him  in  hie  Bia)'  be 
Chitty,  Cr.  L.  695  ;  2  Burr.  931  .  gS?Ce;  1 

APPELLANT.  In  Practlc^. 

makes  an  appeal  from  one  iurisrli,.*:  10 
another.  ttlon  to 


APPELLATE  JURISDICTION 
Practice.  The  jurisdiction  which  a  tmJi 
court  has  to  re-hear  causes  which  haveb 
tried  in  inferior  courts.  See  Jurisdictiw 

APPELLATIO.  (Lat.).  An  appeal. 

APPELLEE.  In  Practice.  The  party  b 
a  cause  against  whom  an  appeal  has  been  taken 

t  APPELLOR.  A  criminal  who  accuses 
his  accomplices  ;  one  who  challenges  a  jury. 

APPENDANT  (Lat.  ad,  to,  pendere ,  to 
hang).  Annexed  or  belonging  to  somethin*! 
superior ;  an  incorporeal  inheritance  belong¬ 
ing  to  another  inheritance. 


Appendant  in  deed6  includes  nothing  which  is 
substantial  corporeal  property,  capable  of  pass¬ 
ing  by  feoffment  and  livery  of  6eisin.  Coke, Lilt. 
121;  4  Coke,  86;  8B.&C.150;  6Bingh.l50.  A 
matter  appendant  must  arise  by  prescription ; 
w  hile  a  matter  appurtenant  may  be  created  at 
any  time  ;  2  Viuer,  Abr.  594  ;  3  Kent,  404. 

APPENDITIA.  (Lat.  appendere,  to  hang 
at  or  on).  The  appendages  or  pertinances  ol 
an  estate ;  the  appurtenances  to  a  dwelling, 
etc.  ;  thus,  pent-houses  are  the  appenditiu 
domus. 


APPLICATION.  (Lat.  applicare).  The 
act  of  making  a  request  for  something. 

A  written  request  to  have  a  certain  quan¬ 
tity  of  land  at  or  near  a  certain  spec 
place;  3  Binn.  21;  5  id.  151. 

The  use  or  disposition  made  of  a™1D?‘ 

In  Insurance.  The  preliminarj  * 
ment  made  by  a  party  applying  for  1  _ 
anee  on  life,  or  against  fire.  It  usually  c  £ 
sists  of  written  answers  to  interroga 
proposed  by  the  company  applied  to, 1  T  (0 
ing  the  proposed  subject.  It  corresp  ^ 
the  “  representations”  preliminary  ^  ^ 
time  insurance.  It  is  usually  re  CI15  js  or » 
pressly  in  the  policy  as  being  the  reates 
part  of  the  contract,  and  this  refer eu  s(gte. 
in  effect  a  warranty  of  the  truth  o  .  the 
ments.  If  the  policy  does  no  j,aye 
answers  a  part  of  the  contract,  t » 
only  the  effect  of  representation ,  .  •  ’  ce  i« 

159;  50  Penn.  331.  A  mere  i  1  . 

the  policy  to  the  application  uo  ot 

its  answers  warranties;  it  1S  a  1  9,so:  *' 
intention  ;  7  Wend.  72 ;  22  *g;der  1 1 
Ind.  352;  the  courts  tend  to  ^|j(n  warr11^ 
answers  representations,  rat  lCL  yiass-.,s'!J 
ties,  except  in  a  clear  case ;  •  j 
31  Iowa,  216 ;  4K.  I.  141. 
resentation  of  a  material  fat  t],»u 

policy  on  life  or  against  fire,  ^ 
maritime  insurance  on  the  gr<L  ggE* 

1  Phillips,  Ins.  §  650.  See 

TIOJf  ’  MISREPRESENTATION* 
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hiring  takes  place  for  a  definite  period ;  6 
Term,  820;  5  B.  &  P.  651 ;  11  Q.  B.  755; 
19  Pick.  528;  12  Mete.  Mass.  286 ;  28  Ill. 
257  ;  34  Me.  102;  13  Johns.  865;  14  Wend. 
257  ;  12  Vt.  49;  1  Ind.  257  ;  19  Ala.  N.  s. 
54 ;  44  Conn.  333.  See  2  Pick.  332 ;  1 7  Me. 
38;  11  Vt.  273  ;  3  Denio,  175;  contra ,  6 
N.  H.  481. 

Of  Incumbrances.  Determining  the 
amounts  which  each  of  several  parties  inter¬ 
ested  in  an  estate  shall  pay  towards  the  re¬ 
moval  or  in  support  of  the  burden  of  an 
incumbrance. 

As  between  a  tenant  for  life  and  the  re¬ 
mainder  man,  the  tenant’s  share  is  limited  to 
keeping  down  the  interest ;  but  not  beyond 
the  amount  of  rent  accruing ;  46  Vt.  45  ;  31 
E.  L.  &  E.  345 ;  if  the  principal  is  paid,  the 
tenant  for  life  must  pay  a  gross  sum  equiva¬ 
lent  to  the  amount  of  all  the  interest  he  would 
pay,  making  a  proper  estimate  of  his  chances 
of  life ;  1  Washb.  R.  P.  96 ;  1  Story,  Eq. 
Jur.  §  487.  See  2  Dev.  &  B.  Eq.  179;  5 
Johns.  Ch.  482;  10  Paige,  Ch.  71,  158;  13 
Pick.  158;  27  Barb.  49. 

Of  Rent.  The  allotment  of  their  shares 
in  a  rent  to  each  of  several  parties  owning  it. 

The  determination  of  the  amount  of  rent 
to  be  paid  when  the  tenancy  is  terminated  at 
some  period  other  than  one  of  the  regular 
intervals  for  the  payment  of  rent. 

An  apportionment  of  rent  follows  upon 
every  transfer  of  a  part  of  the  reversion  ;  1 7 
Mass.  439;  22  Wend.  121;  22  Penn.  144; 
see  18  N.  Y.  529;  or  where  there  are  seve¬ 
ral  assignees,  as  in  case  of  a  descent  to  several 
heirs;  3  Watts,  394;  13  Ill.  25;  25  Wend. 
456;  10  Coke,  128;  Comyn,  Land.  &  Ten. 
422;  where  a  levy  for  debt  is  made  on  a  part 
of  the  reversion,  or  is  set  olF  to  a  widow  for 
dower;  1  Rolle,  Abr.  237  ;  but  whoever 
owns  at  the  time  the  rent  falls  due  is  entitled 
to  the  whole ;  7  Md.  368  ;  3  Mete.  Mass.  76 ;  1 
V  aslib.  R.  P.  98, 337.  See  Williams,  Ex.  709. 

Rent  is  not,  at  common  law,  apportionable 
as  to  time;  Smith,  Land.  &  T.  134  ;  Taylor, 
Land.  &  T.  §§  384-387;  3  Kent,  470;  5  W. 
&  S.  4o2 ;  13  N.  II.  343  ;  3  Bradf.  Surr.  359. 
It  is  apportionable  by  statute  11  Geo.  II.  c.  19, 
§  15  ;  and  similar  statutes  have  been  adopted 
in  this  country  to  some  extent;  2  Washb  R 
P.  289  ;  13  N.  H.  343;  14  Mass.  94;  1  Hill! 
Abr.  c.  16,  §  50. 

Consult  also  3  Kent,  469,  470;  2  Parsons, 
Contr.  33  ;  1  Story,  Eq.  Jur.  475  a;  Williams, 
Exec.  709;  2  Bouvier,  Inst.  n.  1675. 

Of  Representatives.  Representatives  shall 
be  apportioned  among  the  several  states  ac¬ 
cording  to  their  respective  numbers,  counting 
the  whole  number  of  persons  in  each  statcf 
excluding  Indians  not  taxed.  But  when  the 
right  to  vote  at  any  election  for  the  choice  of 
electors  for  president  and  vice-president  of  the 
United  States,  representatives  in  congress, 
the  executive  and  judicial  officers  of  a  state, 
or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such 
state,  being  twenty-one  years  of  age,  and 


citizens  of  the  United  States,  or  m 
abridged,  except  for  participation  in  r!&*J 

or  other  crime,  the  basis  of  renr»*  .D> 
therein  shall  be  reduced  to  the  „HDtaS 
which  the  number  of  such  male  <  it! J °*,0rt‘°n 
bear  to  the  whole  number  of  male^Y*^ 
twenty-one  years  of  age  in  such  state  •  a?!"8 
§  2,  U.  S.  Const.  uu  »Art.i4) 

The  actual  enumeration  shall  be 

within  three  years  after  the  first  m . ■  * 

tlie  congress  of  the  United  States,  n„,| 
every  subsequent  term  of  ten  yearn,  i„  5 
manner  as  they  shall  by  law  direct  T 
number  of  representatives  shall  not  exce  l 
one  for  every  thirty  thousand  ;  but  each  state 
shall  have  at  least  one  representative-  1J  s 
Const.  Art.  1,  §  2.  ’  ’  * 

The  Revised  Statutes  of  the  United  States 
(1878),  §  20,  provide  that  from  and  after 
March  3,  1873,  the  house  of  representatives 
shall  be  composed  of  two  hundred  and  ninety 
two  members,  and  provide  the  number  to 
which  each  state  is  entitled.  Upon  the  ad- 
mission  of  a  new  state,  the  representatives  to 
be  assigned  to  it  are  in  addition  to  the  above 
two  hundred  and  ninety-two;  id.  §  21. 

Under  the  present  constitution,  representa¬ 
tives’  apportionments  have  been  made  as  fol¬ 
lows.  The  first  house  of  representatives  con¬ 
sisted  of  sixty-five  members,  or  one  for  every 
thirty  thousand  of  the  representative  popula¬ 
tion.  By  the  census  of  1790,  it  consisted  of 
one  hundred  and  six  representatives,  or  one 
for  every  thirty-three  thousand  ;  by  the  census 
of  1800,  one  hundred  and  forty-two  repre¬ 
sentatives,  or  one  for  every  thirty-three  thou¬ 
sand  ;  by  the  census  of  1810,  one  hundred  and 
eighty-three  representatives,  or  one  for  every 
thirty-five  thousand  ;  by  the  census  of  1820, 
two  hundred  and  thirteen  representatives,  one 
for  every  forty  thousand ;  by  the  census  ot 
1830,  two  hundred  and  forty- two  representa¬ 
tives,  or  one  for  every  forty-seven  thousan 
seven  hundred ;  by  the  census  of  1840,  two 
hundred  and  twenty-three  representatives,  or 
one  for  every  seventy  thousand  six  hum  rt 
and  eighty  ;  by  the  census  of  1850,  anu  urn  * 
the  act  of  May  23,  1850,  the  number  oi  rep  d 
sentatives  was  increased  to  two  bundrt 
thirty-three,  or  one  for  every  ninety-  j  ^ 
thousand  four  hundred  and  twentv-t 
the  representative  population ;  bnej'I  •  . 
Const.  Text  Book,  65;  Acts  30  July, , 

10  Stat.  25;  May  11,  1858,  H  Stat.  -  « 
Feb.  1859,  11  Stat.  383.  „tio  was 

Under  the  census  of  1860,  the  1 '  tw,,nty- 
aseertained  to  be  for  one  hundred  ^PV^.three 
four  thousand  one  hundred  and  eig ' 
upon  the  basis  of  two  hundred  an  ‘  ^.j,. 
three  members  ;  but  by  the  act  ot  j„. 

1862,  the  number  of  representative  ^  j,v 

creased  to  two  hundred  and  ‘or t0  e«ch 
allowing  one  additional  represen  a  Q],io, 
of  the  following  states — Pennsv  ' 1  ’  Ver- 

Kentucky,  Illinois,  Iowa,  Minnesota, 
mont,  and  Rhode  Island.  ^  jjjig* 

APPOSAL  OF  SHERIFFS.  ,  Dl0Uc/ 
lisli  Law.  The  charging  them  w 
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. reived  upon  account  of  the  Exchequer ;  22 
&  23  Car.  II.;  Cowel. 

APPOSER.  In  English  Law.  An  of- 

ficer  of  the  Exchequer,  whose  duty  it  was  to 
examine  the  sheriffs  in  regard  to  their  accounts 
handed  in  to  the  exchequer.  He  was  also 
called  the  foreign  apposer. 

APPOSTILLE.  In  French  Law.  An 
addition  or  annotation  made  in  the  margin  of 
a  writing;  Merlin,  Rtpert. 

APPRAISEMENT.  A  just  valuation  of 
property. 

Appraisements  are  required  to  be  made  of 
the  property  of  persons  dying  intestate,  of 
insolvents,  and  others;  an  inventory  ( q .  v.) 
of  the  goods  ought  to  be  made,  and  a  just 
valuation  put  upon  them.  When  property 
real  or  personal  is  taken  for  public  use,  an 
appraisement  of  it  is  made,  that  the  owner 
may  be  paid  its  value. 

APPRAISER.  In  Practice.  A  person 
appointed  by  competent  authority  to  appraise 
or  value  goods  or  real  estate. 

APPREHENSION.  In  Practice.  The 

capture  or  arrest  of  a  person  on  a  criminal 
charge. 

The  term  apprehension  is  applied  to  criminal 
cases,  ami  arrest  to  civil  cases ;  as,  one  having 
authority  may  arrest  on  civil  process,  and  appre¬ 
hend  on  a  criminal  warrant.  See  Arrest. 


APPRENTICE.  A  person  bound  in  due 
form  of  law  to  a  master,  to  learn  from  him 
his  art,  trade,  or  business,  and  to  serve  him 
(luring  the  time  of  his  apprenticeship  ;  1  Bla. 
Com.  426;  2  Kent,  211;  3  Rawle,  307;  4 
Term,  735  ;  Bouvier,  Inst.  Index . 

Formerly  the  name  of  apprentice  en  la  ley  was 
given  indisc rimiuately  to  all  students  of  law.  In 
the  reign  of  Edward  IV.  they  were  sometimes 
culled  apprenticii  ad  barras.  And  in  some  of  the 
ancient  law-writers  the  terms  apprentice  and  bar¬ 
rister  are  synonymous  ;  Coke,  2d  Inst.  214: ;  Eu- 
nomus,  Dial.  2,  §  53,  p.  155. 


APPRENTICESHIP,  a  contract  by 
^hieh  one  person  who  understands  some  art, 
trade,  or  business,  and  is  called  the  master, 
undertakes  to  teach  the  same  to  another  per- 
s°n,  commonly  a  minor,  and  called  the  ap¬ 
prentice,  who,  on  his  part,  is  bound  to  serve 
.  1(i'  master,  during  a  definite  period  of  time, 
m  such  art,  trade,  or  business. 

t  he  term  during  which  an  apprentice  is  to 
serve;  Pardessus,  Droit  Comm.  n.  34. 

At  common  law,  an  infant  may  bind  him- 
y  apprentice  by  indenture,  because  it  is  for 
D  rn?>fit;  5  M-  &  S-  257  ;  6  Term,  652;  5 
p*  **  R.  339  But  this  contract,  both  in 
an#d  in  the  United  States,  on  aecoulit 
sht  f  labillty to  abuse,  has  been  regulated  by 
u  iUte»  an(l  is  not  binding  upon  the  infant 
ess  entered  into  by  him  with  the  consent 
Par  *  G  P?rent  or  guardian  (the  father,  if  both 
such  be  abye,  being  the  proper  party  to 

Parent °nSent ’  8  W-  &  S  339)’  or  the 
such  ,  Und  Puar(,ian  for  him,  with  his  consent, 

2  lv  c°ns(int  to  be  made  a  part  of  the  contract ; 
enb  261;  8  Johns.  328;  14  id.  374;  2 


VTi  4  y  att.s>  80 ;  43  Me.  458;  12 

1«.‘  4lLeiph’  493 ;  or,  if  the  infant 

!  nt  t  ;F  Per’  fbj7  I!roJ>er  authorities  with¬ 
out  h,8  consent ;  3  S.  &  R.  158;  32  Me.  299; 

3  Jones,  No.  C  21  ;  15  B.  Monr.  499;  30 
E.  II.  104;  5  Gratt.  285.  The  contract 
need  not  specify  the  particular  trade  to  be 
taught,  but  is  sufficient  if  it  be  a  contract  to 
teach  such  manual  occupation  or  branch  of 
business  as  shall  be  found  best  suited  to  the 
genius  or  capacity  of  the  apprentice  ;  9  Barb. 
309  ;  1  Sandf.  672.  In  a  common  indenture 
of  apprenticeship  the  father  is  bound  for  the 
performance  of  the  covenants  by  the  son ; 
Dougl.  500;  3  B.  &  Aid.  59.  But  to  an  ac¬ 
tion  of  covenant  against  the  father  for  the  de¬ 
sertion  of  the  son,  it  is  a  sufficient  answer  that 
the  master  has  abandoned  the  trade  which  the 
son  was  apprenticed  to  learn,  or  that  he  has 
driven  the  son  away  by  cruel  treatment ;  4 
Eng.  L.  &  Eq.  412;  4  Mass.  480;  2  Pick. 
357. 


This  contract  must  generally  be  entered 
into  by  indenture  or  deed ;  1  Salk.  68  ;  4  M. 
&  S.  383  ;  10  S.  &  R.  416 ;  1  Vt.  69 ;  18 
Conn.  337  ;  and  is  to  continue,  if  the  appren¬ 
tice  be  a  male,  only  during  minority,  and  if  a 
female,  only  until  she  arrives  at  the  age  of 
eighteen;  2  Kent,  264  ;  5  Term,  715.  The 
English  statute  law  as  to  binding  out  minors 
as  apprentices  to  learn  some  useful  art,  trade, 
or  business,  has  been  generally  adopted  in 
the  United  States,  with  some  variations 
which  cannot  be  noticed  here ;  2  Kent,  264. 
As  to  the  provisions  of  the  English  statutes, 
see  1  Harrison,  Dig.  206-227. 

The  duties  of  the  master  are  to  instruct  the 
apprentice  by  teaching  him  the  knowledge  of 
the  art  which  he  has  undertaken  to  teach  him, 
though  he  will  be  excused  for  not  making  a 
good  workman  if'  the  apprentice  is  incapable 
of  learning  the  trade,  the  burden  of  proving 
which  is  on  the  master;  2  Dana,  131;  5 
Mete.  Mass.  37;  1  Dev.  &  B.  402.  He 
ought  to  watch  over  the  conduct  of  the  ap¬ 
prentice,  giving  him  prudent  advice  and  show¬ 
ing  him  a  good  example,  and  fulfilling  towards 
him  the  duties  of  a  father,  as  in  his  character 
of  master  he  stands  in  loco  parentis.  He  is 
also  required  to  fulfil  all  the  covenants  he  has 
entered  into  by  the  indenture.  He  must  not 
abuse  his  authority,  either  by  bad  treatment 
or  by  employing  his  apprentice  in  menial  em¬ 
ployments  wholly  unconnected  with  the  busi¬ 
ness  he  has  to  learn,  or  in  any  service  which 
is  immoral  or  contrary  to  law  ;  4  Clark  &  F . 
234;  but  may  correct  him  with  moderation  for 
negligence  and  misbehavior;  1  Ashm.  26 *. 
He  cannot  dismiss  his  apprentice  except  bv 
consent  of  all  the  parties  to  the  indenture  ,  1 
S.  &R*  330;  12  Pick.  110;  2  Burr.  766,  801 ; 

1  Carr.  &  lv.  622 ;  or  with  the  sanction  of 
somecompetent  tribunal ;  1  Mass.  24 ;  2  I  ick. 
451  ;  8  Conn.  14;  1  Bail.  209;  even  though 
the  apprentice  should  steal  his  master’s  pro¬ 
perty,  or  bv  reason  of  incurable  illness  become 
incapable  of  service,  the  covenants  of  the 
master  and  apprentice  being  independent;  2 
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Pick.  451;  2  Dowl.  &  R.  465;  1  B.  &  G. 
460.  He  cannot  remove  the  apprentice  out 
ot*  the  state  under  the  laws  of  which  he  was 
apprenticed,  unless  such  removal  is  provided 
for  in  the  contract  or  may  be  implied  from  its 
nature;  and  if  he  do  so  remove  him,  the  con¬ 
tract  ceases  to  be  obligatory  ;  6  Binn.  202  ;  6 
S.  &  R.  526;  2  Pick.  357;  13  Mete.  Mass. 
80.  An  infant  apprentice  is  not  capable  in 
law  of  consenting  to  his  own  discharge ;  1 
Burr.  501  ;  3  B.  &  C.  484  ;  nor  can  the  jus¬ 
tices,  according  to  some  authorities,  order 
money  to  be  returned  on  the  discharge  ot  an 
apprentice;  Stra.  69;  contra ,  Salk.  67,  68, 
490;  11  Mod.  110;  12  id.  498,  553.  After 
the  apprenticeship  is  at  an  end,  the  master 
cannot  retain  the  apprentice  on  the  ground 
that  he  has  not  fulfilled  his  contract,  unless 
specially  authorized  by  statute. 

An  apprentice  is  bound  to  obey  his  master 
in  all  his  lawful  commands,  take  care  of  his 
property,  and  promote  his  interest,  endeavor 
to  learn  his  trade  or  business,  and  perform  all 
the  covenants  in  his  indenture  not  contrary 
to  law.  He  must  not  leave  his  master’s  ser¬ 
vice  during  the  terms  of  his  apprenticeship  ; 
6  Johns.  274;  2  Pick.  357.  The  apprentice 
is  entitled  to  payment  for  extraordinary  ser¬ 
vices  when  promised  by  the  master;  1  Am. 
L.  Jour.  308;  see  1  Whart.  113;  and  even 
when  no  express  promise  has  been  made,  un¬ 
der  peculiar  circumstances ;  2  Cranch,  240, 
270 ;  3  C.  Rob.  Adm.  237  ;  but  see  1  Whart. 
113.  Upon  the  death  of  the  master,  the  ap¬ 
prenticeship,  being  a  personal  trust,  is  dis¬ 
solved  ;  1  Salk.  66  ;  Strange,  284  ;  1  Day,  30. 

To  be  binding  on  the  apprentice,  the  con¬ 
tract  must  be  made  as  prescribed  by  statute ; 

5  Cush.  417  ;  5  Pick.  250 ;  but  if  not  so  made, 
it  can  only  be  avoided  by  the  apprentice  him¬ 
self;  9  Barb.  309;  8  Johns.  328;  5  Strobh. 
104;  and  if  the  apprentice  do  elect  to  avoid 
it;  he  will  not  be  allowed  to  recover  wages  for 
his  services,  the  relation  being  sufficient  to 
rebut  any  promise  to  pay  which  might  other¬ 
wise  be  implied;  12  Barb.  473;  2  id.  208; 
but  see  13  Mete.  Mass.  80.  The  master  will 
be  bound  by  his  covenants,  though  additional 
to  those  required  by  statute;  10  Humphr. 

«  here  an  apprentice  is  employed  by  a 
third  person  without  the  knowledge  or  con¬ 
sent  of  the  master,  the  master  is  'entitled  to 
all  his  earnings,  whether  the  person  who  em¬ 
ployed  him  did  or  did  not  know  that  he  was 
an  apprentice  ;  6  Johns.  274  ;  3  N  II  274  • 
^  Me- 457  ;  2  Aik.  243;  1  E.  D.  Smiffi,  N\ 
\.  408;  1  Sandf.  711;  but  in  an  action  for 
harboring  or  enticing  away  an  apprentice,  a 
knowledge  of  the  apprenticeship  by  the  de¬ 
fendant  is  a  prerequisite  to  recovery  •  2  Harr 

6  G.  182;  1  Wend.  376;  1  Gilm.  46  ;  5lred. 
216. 

Apprenticeship  is  a  relation  which  cannot 
be  assigned  at  common  law;  5  Binn.  423  •  4 
Term,  373;  Dougl.  70;  3  Keble,  519 ; ’l2 
Mod.  554;  is  Ala.  N.  8.  99;  Busb.  419" 
though,  if  under  such  an  assignment  the  up^ 


prentice  continue  with  his  new  m  ist 
the  consent  of  all  the  parties  and  i,;^’  vitl* 
will  be  construed  -as  a  continuation  of  ?iWR’ !t 
apprenticeship;  Dougl.  70;  4  Term  o, 
Johns.  113;  5  Cowen,  363  ;  2  Bail 
in  Pennsylvania  and  some  other  "staV  1 
assignment  of  indentures  of  apprentii  <.*!!•• 
authorized  by  statute ;  1  S.  &  pt  24q  *  * 
161;  6  Vt.  430.  See,  generally  ok 
261-266  ;  Bacon,  Abr.  faster  and  Sen?} 
1  Saund.  313,  n.  1,  2,  3,  and  4;  1  BouS 
Inst,  n  396  . cf  sea.  The  law  of  Fran^ 
this  subject  is  strikingly  similar  to  our  own' 
Pardessus,  Droit  Com.  nn.  518,  522.  ’ 

APPRIZING.  In  Scotch  Law.  A  form 

of  process  by  which  a  creditor  formerlv  took 
possession  of  the  estates  of  the  debtor  in  pav. 
ment  of  the  debt  due. 

It  is  now  superseded  by  adjudications. 

APPROACH.  The  right  of  visit  or  visit- 
ation  to  determine  the  national  character  of 
the  shij)  approached  for  that  purpose  only;  1 
Kent,  Comm.  153. 

APPROBATE  AND  REPROBATE. 
In  Scotch  Law.  To  approve  and  reject. 

The  doctrine  of  approbate  and  reprobate  is 
the  English  doctrine  of  election.  A  party  can¬ 
not  both  approbate  and  reprobate  the  same 
deed;  4  Wils.  &  S.  Hou.  L.  460;  1  Boss, 
Lead.  Cas.  617;  Paterson,  Comp.  710;  1 
Bell,  Comm.  146. 

APPROPRIATION.  In  Ecclesiastical 
Law.  The  perpetual  annexation  of  an  ec¬ 
clesiastical  benefice  which  is  the  general  pro¬ 
perty  of  the  church,  to  the  use  of  some  spm' 
ual  corporation,  either  sole  or  aggregate. 

It  corresponds  with  i m propria t ion ,  "1  ‘ * 
setting  apart  a  benefice  to  the  use  a  laftnm  0{ 
ration.  The  name  came  from  the  custom^ 
monks  in  England  to  retain  the  churene.  ^ 
gift  and  all  the  profits  of  them  in  pr<v\  £CCi, 
to  their  own  immediate  benefit.  In  • 

Law,  71.  •  •  *1ip  kin"’5 

To  effect  a  good  appropriation,  ^ 

license  and  the  bishop’s  consent  rolls  •  „  the 
obtained.  When  the  corporation  ' 
benefice  is  dissolved,  the  parsonag  jjg. 
disappropriate  at  common  law ,  ’  jg-y 

46;  1  Bla.  Com.  385;  1  Hafon3  Sjnce  ‘he. 
There  have  been  no  appropriation^  ^  0f 
dissolution  of  monasteries.  •*  or  ,  41 1. 
an  appropriation,  see  Jacob,  n  0f  a  p*.T' 


Of  Payments.  The  app  “  , 

ade  to  a  creditor  by  bis  debt 


ilication 


to 


oitf 


ment  m 

or  more  of  several  debts.  *  gpprop*1® 

The  debtor  lias  the  first  rig  >  >*o  Fr‘_ 

tion ;  1  Mer.  605;  2  B-  '  hi* ,n 

cise  declaration  is  require!  o  _Vien  "1‘ .« 
ti on 

known,  being  sufficient 
111.449;  1  Fla.  409; 

10;  30  Ind. 429;  58 


ise  declaration  is  require  ^  1 

f»»  02  N.  J.  233.  *'|U. 

known,  being  sufficient,  t  . 

III.  449  ;  1  Fla.  409  ;  4  B.  &  £  39  \Vis-8  {S 
10;  30  Ind.  429  ;  58  Ga.  1  <«  »  Ala.  sf:c u, 
74  Ill.  238;  Tanev,  46C ,  ?vch  {i, 

Ind.  128;  54  N-  H.  895-  jury 
must  be  proved  as  wd  4  ^  sp*c*  pd 

that  the  debtor  did  P^T^ost  239,  24  ’ 
propriation  claimed ;  1 


appropriation 
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j  iq.  &  E.  840 ;  8  A\  .  &  S.  .120 ;  2  Ilall, 

ifti •  10  Leigh,  481;  1  Oa.  241;  17  Mass. 
’  5  J red.  551 ;  2  Rob.  2,  27  ;  12  Yt.  608  ; 
222  ;  4  J.  J.  Marsh.  621  ;  4  Gill  &  J. 

made  by  the  debtor  in  his 


575; 

3G  Me-  —  .  ,  ,  . 

3G1.  An  entry  made  by  the  debtor  in 

own  book  at  the  time  of  payment  is  an  appro¬ 
priation,  if  made  known  to  the  creditor ;  but 
otherwise,  if  not  made  known  to  him.  The 
same  rule  applies  to  a  creditor’s  entry  com¬ 
municated  to  his  debtor;  3  Howl.  &  11.  549; 
8  C.  &  P-  704 ;  2  B.  &  C.  65 ;  5  Uenio,  470  ; 
11  Barb.  80.  The  appropriation  must  be 
made  by  the  debtor  at  or  before  the  time  of 
payment;  if  not  made  by  the  debtor,  the 
creditor  may  appropriate  at  any  time  before 
suit  brought ;  suit  fixes  the  appropriation ; 
14  Cal.  446.  The  intention  to  appropriate 
may  be  referred  to  the  jury  on  the  facts  of 
the  transaction ;  5  W.  &  S.  542. 

The  creditor  may  apply  the  payment,  as  a 
general  rule,  if  the  debtor  does  not ;  4  Crunch, 
316;  7  IIow.  681  ;  20  Pick.  339;  25  Penn. 


411 


1  M’ Cord,  308  ;  5  Day,  166;  1  Mo. 
315;  2  111.  196;  54  Ga.  174;  39  Wis.  300; 
32  Ark.  645;  54  N.  H.  345.  But  there  are 
some  restrictions  upon  this  right.  The  debtor 
must  have  known  and  waived  his  right  to  ap¬ 
propriate.  Hence  an  agent  cannot  always 
apply  his  principal’s  payment.  He  cannot, 
on  receipt  of  money  due  his  principal,  apply 
the  funds  to  debts  due  himself  as  agent,  se¬ 
lecting  those  barred  by  the  statute  of  limita¬ 
tions;  8  Dowl.  Bail,  563  ;  1  Mann.  &  G.  54; 
5  N.  H.  237.  But  on  an  agent’s  appropria¬ 
tions,  see  5  Bligh.  N.  s.  1  ;  3  B.  &  Ad.  320  ; 
9  Pick.  325;  1  La.  Ann.  393  ;  19  N.  H.  479  ; 
29  Miss.  139.  A  prior  legal  debt  the  credi¬ 
tor  must  prefer  to  a  posterior  equitable  debt. 
IV  here  only  one  of  several  debts  is  valid  and 
lawful,  all  the  payments  must  be  applied  to 
this,  irrespective  of  its  order  in  the  account ; 
27  Vt.  187.  Whether  if  the  equitable-  be 
prior  it  must  first  be  paid,  see  9  Cow.  420  ;  2 
Stark.  74;  1  C.  &  M.  33;  6  Taunt.  597. 

It .  the  creditor  is  also  trustee  for  another 
creditor  of  his  own  debtor,  he  must  apply  the 
unappropriated  funds  pro  rata  to  his  own 
claims  and  those  of  his  cestui  que  trust ; 
1‘ck.  361.  But,  if  the  debtor,  besides 
debts  in  his  own  right,  owe  also  debts  as  exe¬ 
cutor  or  administrator,  the  unappropriated 
unds  should  first  be  applied  to  his  personal 
debt,  and  not  to  his  debts  as  executor ;  2  Str. 
}194 ;  4  Harr.  &  J.  566;  14  N.  H.  352  ;  2 
JJowl.  parp  Cas.  477>  a  creditor  cannot 
aPply  unappropriated  funds  to  such  of  his 
!  :ilrns  us  are  illeqal  and  not  recoverable 

3  B.  &  C.  165;  4  M.  &  G.  860; 
"Owl.  &  TJ  7QQ .  O  llnust  Rr  C.  534;  11 

V-Ush.  44 


18 

the 


at 


&  C.  165 ;  4  M.  & 

R.  783;  2  Deac.  &  C.  534; 

,  14  N.  II.  431.  But  in  thecaseot 
debts  illegal  by  statute— namely,  those 
contracted  by  sales  of  spirituous  liquors— an 
appropriation  to  them  has  been  adjudged 

S°S?5  2  Ad.  &E.  41;  5  C.  &  P.  19;  1  M- 
2  K-  100 ;  34  Me.  112.  And  the  debtor  may 
an-7S  e,ect  to  have  his  payment  applied  to 

anJ>lcgal  debt. 

n  some  of  the  debts  arc  barred  by  the  stat¬ 


ute  of  limitations ,  the  creditor  cannot  first 
apply  the  unappropriated  funds  to  them,  and 
thus  revive  them  and  take  them  out  of  the 
statute ;  2  Cr.  M.  &  It.  Exch.  723  ;  2  C.  B. 
476  ;  7  Scott,  444  ;  31  Eng.  L.  &  Eq.  555  ; 
13  Ark.  754  ;  1  Gray,  630.  Still,  a  debtor 
may  waive  the  bar  of  the  statute,  just  as  he 
may  apply  his  funds  to  an  illegal  debt;  and 
the  creditor  may  insist,  in  the  silence  of  the 
debtor,  unless  other  facts  controvert  it,  that 
the  money  was  paid  on  the  barred  debts ;  5 
M.  &  W.  300;  26  N.  H.  85;  25  Penn.  411. 
Proof  of  such  intent  on  the  debtor's  part 
may  be  deduced  from  a  mutual  adjustment  of 
accounts  before  the  money  is  sent,  or  from 
his  paying  interest  on  the  barred  debt.  But, 
in  general,  the  creditor  cannot  insist  that  a 
part- payment  revives  the  rest  of  the  debt. 
He  can  only  retain  such  partial  payment  as 
has  been  made ;  1  Gray,  630.  It  has  been 
held  that  the  creditor  may  first  apply  a  gene¬ 
ral  payment  to  discharging  any  one  of  several 
accounts  all  barred,  and  by  so  doing  he  will 
revive  the  balance  of  that  particular  account, 
but  he  is  not  allowed  to  distribute  the  funds 
upon  all  the  barred  notes,  so  as  to  revive  all ; 
19  Vt.  26.  See  Limitations. 

Wherever  the  payment  is  not  voluntary , 
the  creditor  has  not  the  option  in  appropria¬ 
tion,  but  he  must  apply  the  funds  received 
ratably  to  all  the  notes  or  accounts.  This  is 
the  rule  wherever  proceeds  are  obtained  by 
judicial  proceedings.  So,  in  cases  of  assign¬ 
ment  by  an  insolvent  debtor,  the  share  received 
by  a  creditor,  a  party  to  the  assignment,  must 
be  applied  pro  rata  to  all  his  claims,  and  not 
to  such  debts  only  as  are  not  otherwise  se¬ 
cured ;  10  Pick.  129;  24  id.  270;  1  M.  & 

G.  54;  1  Perr. &D.  138  ;  1  Miss.  526;  12  N. 

H.  320;  22  Me.  295;  1  Sandf.  416.  See  22 
La.  Ann.  289. 

A  creditor  having  several  demands  may 
apply  the  payments  to  a  debt  not  secured  by 
sureties,  where  other  rules  do  not  prohibit  it; 
11  Mete.  185.  Where  appropriations  are 
made  by  a  receipt,  prima  facie  the  creditor 
has  made  them,  because  the  language  of  the 
receipt  is  his ;  Dav.  Dist.  Ct.  146. 

It  is  sufficiently  evident  from  the  foregoing 
rules  that  the  principle  of  the  Roman  law 
which  required  the  creditor  to  act  lor  Ins 
debtor’s  interest  in  appropriation  more  than 
for  his  own,  is  not  a  part  of  the  common  law ; 
6  W  &  S.  9.  The  nearest  approach  to  the 
civil  law  rule  is  the  doctrine  that  when  the 
right  of  appropriation  falls  to  the  ere  i  01 
must  make  such  an  application  as  his  debtor 
could  not  reasonably  have  objected  , 

Vt.  456  ;  20  Miss.  631.  See  bn'^T  O^ 
The  law  will  apply  part-payment 

with  the  iustice  and  equity  ot  the 


cordance  with  the  justice 
9  Wheat.  720;  12 


case  | 

Vern.  24  *  6  Crunch* 

82 ;  1  Abb.  App.  Dec.  29o ; 
Taney,  460.  . 

Unappropriated  funds 

to  a  debt  due  at  the 
than  to  one  not  then 


S.  &  R.  301 ;  2 
253,  264;  5  Mas. 
2  Del.  Ch.  333 ; 


are  always  applied 
time  of  payment,  rather 
due ;  2  Esp.  666  ;  1 
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Bibb,  334 ;  5  Gratt.  57 ;  9  Cow.  420 ;  5  Mas. 
11;  27  Ala.  x.  s.  445 :  20  M.  313;  10  Watts, 
255;  4  Wise.  442.  But  an  express  agreement 
with  die  debtor  will  made  good  an  appropria¬ 
tion  to  debts  not  due ;  22  Pick.  305.  The 
creditor  should  refuse  a  payment  on  an  ac¬ 
count  not  yet  due.  if  he  be  unwilling  to  re¬ 
ceive  it ;  but  if  he  do  receive  it  he  must  apply 
it  as  the  debtor  directs ;  40  Me.  325 :  59  Ala. 
345.  A  payment  is  applied  to  a  certain  rather 
than  to  a  owfiagea/  debt.  and.  therefore,  to  a 
debt  on  which  the  payer  is  bound  direedy. 
rather  than  to  one  which  binds  him  collater¬ 
ally  ;  22  Me.  295:  1  Smedes  &  M.  Ch.  331. 
And  where  the  amount  paid  is  precisely  equal 
to  one  of  several  debts,  a  jury  is  authorized 
to  infer  its  intended  application  to  that  debt : 

8  Wend.  403 :  3  Caines,  14 :  1  Woodb.  &  M. 
150. 

The  Law.  as  a  general  rule,  will  apply  a 
payment  in  the  way  most  beneficial  to  the 
dt  '•  Mr  at  the  time  of  payment ;  50  Miss.  175; 
7>  Penn.  96.  This  rule  seems  to  be  similar 
to  the  civil  law  doctrine.  Thus,  e.  j.,  courts 
will  apply  money  to  a  mortgage  debt  rather 
than  to  a  simple  contract  debt :  see  12  Mod 
559  :  2  Harr,  is  J.  402:  10  Humphr.  238; 
12  Yt.  246:  9  Cow.  747,  765;  1  Md.  Ch. 
Dec.  160;  25  Miss.  95.  Yet.  cm  the  other 
hand,  in  the  pursuit  of  equity,  courts  will 
sometimes  assist  the  ert  ditor.  Hence,  of  two 
sets  of  debts,  courts  allow  the  creditor  to  apply 
unappropriated  funds  to  the  debts  least 
strongly  secured;  1  Stark.  153;  1  Freem. 
Ch.  50*2:  1$  Miss.  113;  15  Coon.  438:  10 
lred  165:  11  id  253  :  2  Rich.  Eq.  63;  13 
Yt.  15:  46  id  512:  6  Cranch.  8:  11  Leigh, 
512 :  14  Ark  86 ;  4  Graft.  53  ;  15  Ga.  321 ; 

9  Cow.  747,  765. 

Interest .  Payments  made  on  account  are 
first  to  be  applied  to  the  interest  which  has 
accrued  thereon.  And  if  the  payment  exceed 
the  amount  ol  interest,  the  balance  goes  to 
exrimiui<h  the  principal;  1  Dev.  341;  11 
Paige.  Ch.  619 :  1  Strobh.  Eq.  426 :  16  Miss. 
368 ;  10  Tex.  216 ;  5  Cow.  331 :  3  Sandf.  Cb. 
6  >8 :  Wright.  Ohio.  169 ;  5  Ohio.  260 ;  2  Fla. 
445 ;  8  Watts  &  S.  17 ;  4  Neb.  190.  Funds 
must  be  applied  by  the  creditor  to  a  judgmeut 
bearing  interest,  and  not  to  an  unliquidated 
account;  4  T.  B.  Monr.  389 :  nor  to  usurious 
interest :  22  La.  Ann.  418;  34  Ohio  St.  142. 

Priority.  When  no  other  rules  of  appro¬ 
priation  intervene,  the  law  applies  part- pa  v- 
ments  to  debts  in  the  order  of  time.  discharging 
the  oldest  first :  3  Woodb.  &  M.  150.  391?-  f 
Bay.  497:  40  Me.  378;  10  Barb.  183;*  4 
Harr.  X  J.  S51 ;  7  Grant.  86:  27  Yt.  478*:  9 
Watts,  SS6 ;  27  Ala.  x.  s.  445;  46  Yt.448: 
39  Iowa.  330;  116  Mass.  374.  So  strong  is 
this  priority  rule  that  it  has  been  said  that 
equity  will  apply  payments  to  the  earliest 
items  even  where  the  creditor  has  securitv  for 
the*  items  and  none  for  later  ones ;  6  N*.  Y. 
147.  But  this  is  opposed  to  the  prevailing 
rule. 

>  ire-fur*.  The  general  rule  is  that  neither 
debtor  nor  creditor  can  so  apply  a  payment 


as  to  affect  the  liabilities  of  surety 
their  consent :  12  X.  H.  320:  1  M  T  Wa®Cl*t 
16  Pet.  121 ;  Gilp.  106.  Where 
makes  general  payments,  the  la*  , .  H 
them,  prima  facie,  to  be  made  ujT!5* 
guaranteed  by  a  surety,  rather  tL,  ! 
others ;  though  circumstances  and 
control  this  rule  of  surety,  as  they  do  * 
rules  of  appropriation :  2  Maule 
2  Stark.  101 ;  1  C.  &  P.  600  :  8  Ad.  &E  .-V 
10  J.  B.  Moore,  362;  4  Gill  &  J 
.Leigh,  329.  "*1:> 

Continuous  Accounts.  In  these,  pav^-, 
(  are  applied  to  the  earliest  items  of 
unless  a  different  intent  can  be  inferred  •  1 
Mer.  529.  609;  2  Brod.  &  B.  70:  5  BiofLij. 
4  B.  &  Ad.  766  ;  2  id.  45 :  1  Nev.  &  &  UZ 
4  Q.  B.  792:  9  Wheat.  720;  3  Sum.  Ji- 
23  Me.  24 ;  28  Y t.  498 ;  4  Mas.  336  ;  5  Net 
Mass.  268;  19  Conn.  191;  53  I1L  414:  j; 
Ala.  445  ;  32  Ga.  1. 

Partners.  Where  a  creditor  of  the  old  few 
continues  his  account  with  the  new  fere.  j*t. 
ments  by  the  latter  will  be  applied  to  the  od 
debt,  prima  facie ,  the  preceding  rule  of rct- 
tinuous  accounts  guiding  the  appropratkei. 
As  above,  however,  a  different  intent,  riary 
proved,  will  prevail ;  3  Nev.  &  M.  167:  i  B. 
&  Ad.  925  ;  2  id.  39  :  3  Bingh.  71 :  2 
*:  Aid.  39 ;  10  J.  B.  Moore.  362 :  3  Tcoft 
&  C.  625  ;  3  Dowl.  &  R.  252:  3  Mock  i$- 
174  :  6  Watts  &  S.  9.  When  a  creditor  d 
the  firm  is  also  the  creditor  of  one  ppme?-  * 
payment  by  the  latter  of  partnership 
mnst  be  applied  to  the  partnership  deta- 
Yet  circumstances  may  allow  a  different  >[{*•■ 
cation;  1  Mood.  &  M.  40:  10  Coon-  LL  *• 
Rice.  291  :  2  A.  K.  Marsh.  277:  2S 
2  Harr.  Del.  172.  And  so.  unappr(y»g 
payments  made  by  a  party  indebted 
and  also  jointly  with  another  to  the 
creditor,  for  items  of*  book -charges, 
applied  upon  the  several  debts :  33  -  -r-  r*^ 

The  rules  of  appropriation,  it  has 
seen,  apply  equally  well  whether  the  ^ 
of  the  same  or  of  different  orCcis. 
some 
cod  tracts 


BC  . 


le  are  specialties  while  others  a**  • 
tracts ;  2  Yt.  606 ;  4  Cranch.  31  * :  ^ 
221 ;  22  Penn.  492 ;  2  Hayw.  S?o.  * '  ^  i* 
time  during  which  the  application  ^ 
made  in  order  to  be  valid.  there  *1 
erepancy  among  the  authorities.  'r‘  ^  * 
a  correct  rule  is  that  any  time  Wl1  f 
between  debtor  and  creditor,  but  a  .  j 

time  onlv  when  third  parties  \  J. 

Taunt.  597;  9  Mod.  427;  S  ”  B*1  ^ 

i  314 :  20  Me.  457;  1  Bad.  S9:  1  ®7,f t 
430 ;  1  Overt.  488 :  4  lred.  tq-  ' ' 

249:  10  Conn.  184.  •  ^ 

When  once  made,  the  *PPr°PnVt.-i ; 
be  changed  but  bv  common  ^  ^ 

rendering  an  account,  or 

-  -  -  -  *  *  — rav.  tr  v»  >  * 

V-  128=  *;  — 

appropriation ;  1  »» a*11-  v  ^  * 

R.  S.I5T  2  Rawfe.  S16;  i"**- 


declaring  in  a  particular  way  ]? 

an  appropriation ;  1  Wash.  ^  C- 

■  _ _  |P  fV* 

Consult  Burge.  Suretyship-  1  -  ^  (.V  ^ 
sons,  Contr.  Payment;  1  Am- 
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APPURTENANCES 


0  ,o .  14  Ain.  Doc.  694  n.  ;  11  hast,  36;  7 
Howl  &  K.  201;  6  Ves.  Ch.  94;  1  Tyrwh. 
!T  i  <7-  2  Cr.  M.  &  R.  723;  2  Sumn.  99; 
JcL..  243;  31  Me.  497;  3  III.  34  7  ;  2  J. 
\  Marsh.  414;  0  Dana,  217;  1  M’Mull. 
'  ,  ojo;  1  M’Cord,  Ch.  81K;  9  Paige,  Ch. 
166:  7  Ohio,  21;  29  Tex.  419. 


Of  Government.  No  money  can  be  drawn 
from  the  treasury  of  the  United  States  but  in 
consequence  of  appropriations  made  by  law  ; 
Const,  art.  1,  s.  9.  Under  this  clause  of  the 
constitution  it  is  necessary  for  congress  to 
appropriate  money  lor  the  support  ol  the 
federal  government  and  in  payment  of  claims 
against  ft ;  and  this  is  done  annually  by  acts 
of  appropriation,  some  of  which  are  for  the 
general  purposes  of  government,  and  others 
special  and  private  in  their  nature.  These 
general  appropriation  bills,  as  they  are  com¬ 
monly  termed,  extend  to  the  30th  of  .June  in 
the  following  year,  and  usually  originate  in 
the  house  of  representatives,  being  prepared 
by  the  committee  of  ways  and  means ;  but 
they  are  distinct  from  the  bills  for  raising 
revenue,  which  the  constitution  declares  shall 
originate  in  the  house  of  representatives.  A 
rule  of  the  house  gives  appropriation  bills 
precedence  over  all  other  business,  and  re¬ 
quires  them  to  be  first  discussed  in  committee 
of  the  whole.  Where  money  once  appro¬ 
priated  remains  unexpended  for  more  than 
two  years  after  the  expiration  of  the  fiscal 
year  in  which  the  act  shall  have  been  passed, 
such  appropriations  are  deemed  to  have  ceased 
and  determined,  and  the  moneys  so  unex¬ 
pended  are  immediately  thereafter  carried  to 
the  “  surplus  fund,”  and  it  is  not  lawful  there¬ 
after  to  pay  them  out  for  any  purpose  without 
further  and  specific  appropriations  by  law. 
Certain  appropriations,  however,  are  excepted 
from  the  operation  of  this  law,  viz.  :  moneys 
appropriated  for  payment  of  the  interest  on 
the  funded  debt,  or  the  payment  of  interest 
and  reimbursement  according  to  contract  of 
any  loan  or  loans  made  on  account  of  the 
United  States ;  as  likewise  moneys  appro¬ 
priated  for  a  purpose  in  respect  to  which  a 
longer  duration  is  specially  assigned  by  law. 


W  - v^va  v/a*  O  W 

.  5  expenditure  is  allowed  in  any  department 
in  any  year  in  excess  of  the  appropriation  for 
that  y^.  Rev.  i878,  §§  3660-3692; 
opinions  of  Attorney- Generals,  1. 

APPROVE.  To  increase  the  profits  upon 
a  tiling. 

Used  of  common  or  waste  lands  which  were 
,!!V^d  and  devoted  to  husbandry ;  3  Kent,  400 ; 
01a  Nat.  Brev.  79. 

^  Idle  confessing  crime  one’s  self,  to  accuse 
another  of  the  same  crime. 

w/V?  80  because  the  accuser  must  prove 

nat  he  asserts;  Staundford,  PI.  Cr.  142;  Cromp- 
us.  Peace,  250. 

Kriham°UCh'  To  npPr°Priatc'  To  improve. 

approved  endorsed  NOTES. 

mat  *  en^orse(l  by  another  person  than  the 
d  er>  for  additional  security. 


Public  sales  are  generally  made,  when  a  credit 
Is  granted,  on  approved  endorsed  notes.  The 
meaning  of  the  term  is  that  the  purchaser  shall 
give  his  promissory  note  for  the  amount  of  his 
purchases,  endorsed  by  another,  which,  If  ai>- 
proved  of  by  the  seller,  shall  be  received  In  pay-% 
merit.  If  the  party  approve  of  the  notes,  he  con¬ 
sents  to  ratify  the  sale  ;  20  Wend.  481. 

APPROVER.  In  English  Criminal 
Law.  One  confessing  himself  guilty  of 
felony,  and  accusing  others  of  the  same  crime 
to  save  himself.  Crompton,  Inst.  250;  Coke, 
3d  Inst.  129. 

Such  an  one  was  obliged  to  maintain  the  truth 
of  his  charge,  by  the  old  law ;  C'owel.  The  ap¬ 
provement  must  have  taken  place  before  plea 
pleaded;  4  Bla.  Com.  330. 

Certain  men  sent  into  the  several  counties 
to  increase  the  farms  (rents)  of  hundreds  and 
wapentakes ,  which  formerly  were  let  at  a 
certain  value  to  the  sheriffs ;  Cowel. 

Sheriffs  are  called  the  king’s  approvers. 
Terrnes  de  la  Ley. 

Approvers  in  the  Marches  were  those  who 
had  license  to  sell  and  purchase  beasts  there. 

APPURTENANCES.  Things  belong¬ 
ing  to  another  thing  as  principal,  and  which 
pass  as  incident  to  the  principal  thing;  10 
Pet.  25 ;  Angell,  Wat.  C.  43 ;  1  S.  &  R. 
169;  5  id.  110;  Cro.  .Jac.  121;  1  P.  Will. 
603  ;  Cro.  Jac.  526  ;  2  Coke,  32 ;  Coke,  Litt. 

5  b,  56  a,  b;  1  Plowd.  171;  2  Saund.  401, 
n.  2;  1  Lev.  131;  1  Sid.  211;  1  B.  &  P. 
371;  1  Cr.  &  M.  439;  4  Ad.  &  E.  761;  2 
Nev.  &  M.  517;  5  Toullier,  n.  531  ;  74  Penn. 
25;  34  Bear.  576  ;  see  13  Am.  Dec.  657. 

Thus,  if  a  house  and  land  be  conveyed, 
every  thing  passes  which  is  necessary  to  the 
full  enjoyment  thereof  and  which  is  in  use  as 
incident  or  appurtenant  thereto;  1  Sumn. 
492  Under  this  term  are  included  the  curti¬ 
lage,  2  Bla.  Com.  17;  a  right  of  way,  4  Ad. 

6  749  •  water-courses  and  secondary  ease¬ 
ments,  under  some  circumstances,  Angell, 
Water-Courses,  43;  a  turbary,  3  Salk.  40; 
and,  generally,  anything  necessary  to  the  en¬ 
joyment  of  a  thing;  4  Kent,  468,  n. ;  but  not 
an  adjacent  strip  of  land  ;  land  cannot  pass  as 
appurtenant  to  land;  49  Barb.  501;  10  let. 
ok  •  but  it  may  be  aliter  to  give  effect,  to  the 
intent  of  a  will ;  9  Pick.  293.  The  mere  use 
of  the  term  “appurtenances,”  without  more, 
will  not  pass  a  right  of  way  established  over 
one  portion  of  land  merely  for  convenience  of 
the  owner,  it  not  being  a  way  of  necessity  , 
68  N.  Y.  62;  8.  C.  23  Am.  Rep.  149. 

If  a  house  is  blown  down,  a  new  one  erecte 
there  shall  have  the  old  appurtenances;  4 
Coke,  86.  The  word  appurtenances  at  least 

in  .  deed,  will  wot  pM  any 


153,  4;  see  Appkni>ant.  .  ju(je  whatever 
Appurtenances  of  a  «h»p  of  the  vov_ 

is  on  board  a  ship  for  “  ,  J  ,  ;  engaged, 

»ge  a-?  >dve"*T BaC  was  |M  no 
belonging  to  her  owner .  *  and  caWo 

appurtenance ;  1  ^eon* 
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arv  sucli  ;  17  Mftss.  405  ;  also,  a  rudder  and 
cordage,  5  B.  &  Aid.  942  5  1  Bods.  Adni. 
278 ;  fishing-stores,  1  Hagg.  Adm.  109  ;  chro¬ 
nometers,  6  Jur.  910;  see  15  Me.  421.  l'or 

full  and  able  discussion  of  the  subject  of  ap¬ 
purtenances  to  a  ship,  see  1  Parsons,  Marit. 
Law,  71-74;  see  S  Sawy.  201. 

APPURTENANT.  Belonging  to  ;  per¬ 
taining  to. 

The  thing  appurtenant  must  be  of  an  infe¬ 
rior  nature  to  the  thing  to  which  it  is  appur¬ 
tenant;  2  Bla.  Com.  19;  1  Plowd.  170;  1 
Sunni.  21 ;  41  Md.  523.  A  right  of  common 
may  be  appurtenant,  as  when  it  is  annexed  to 
lands  in  other  lordships,  or  is  of  beasts  not 
generally  commonable ;  2  Bla.  Com.  33.  Such 
can  be  claimed  only  by  immemorial  usage  and 
prescription. 

APUD  ACTA  (Lat.).  Among  the  record¬ 
ed  acts.  This  was  one  of  the  verbal  appeals 
(so  called  by  the  French  commentators),  and 
was  obtained  by  simply  saying,  appello. 

AQUA  (Lat.).  Water.  It  is  a  rule  that 
water  belongs  to  the  land  which  it  covers  when 
it  is  stationary.  Aqua  cedit  solo  (water  fol¬ 
lows  the  soil);  2  Bla.  Com.  18  ;  Coke,  Litt.  4. 

But  the  owner  of  running  water  cannot  ob¬ 
struct  the  flow  to  the  injury  of  an  inheritance 
below  him.  Aqua  currit ,  et  currere  debet 
(water  runs,  and  ought  to  run)  ;  3  Kent,  4S9  ; 
26  Penn.  413. 

AQU2E  DUCTUS.  In  Civil  Law.  A 

servitude  which  consists  in  the  right  to  carry 
water  by  means  of  pipes  or  conduits  over  or 
through  the  estate  of  another ;  Dig.  8.  3.  1 ; 
Inst.  2.  3;  Lalaure,  Des  Serr.  c.  5,  p.  23. 

AjQU-ZE  HAUSTUS.  In  Civil  Law.  A 

servitude  which  consists  in  the  right  to  draw 
water  from  the  fountain,  pool,  or  spring  of 
another;  Inst.  2.  3.  2;  Dig.  8.  S.  1.  1. 

AQUiE  IMMITTENDiE.  In  Civil 
Law.  A  servitude  which  frequently  occurs 
among  neighbors. 

It  is  the  right  which  the  owner  of  a  house, 
built  in  such  a  manner  as  to  be  surrounded 
with  other  buildings,  so  that  it  has  no  outlet 
for  its  waters,  has  to  cast  water  out  of  his 
windows  on  his  neighbor's  roof,  court,  or  soil. 
Lalaure,  Des  Serr.  23.  It  is  recognized  in 
the  common  law  as  an  easement  of  drip ;  15 
Barb.  96  ;  Gale  &  hatlev,  Easemeuts.  See 
Easemexts. 

AQUAGIUM  (Lat.).  A  water-course. 
Cowel. 

Canals  or  ditches  through  marshes.  Spel- 
man.  A  signal  placed  in  the  aquagium  to 
indicate  the  height  of  water  therein'.  Spel- 
man. 

AQUATIC  RIGHTS.  Rights  which 
individuals  have  in  water. 

at?  AT.TA  (Lat.  arare).  Land  fit  for  the 
plough.  Denoting  the  character  of  land, 
rather  than  its  condition.  fc*pelman.  Kindred 
in  meaning,  arare,  to  plough ;  orator,  a  plough¬ 
man;  aratrum  terra ,  as  much  land  as  could 


be  cultivau-d  by  a  single  ara (or 
land  fit  lor  cultivation. 


ar<HU 


ARBITER. 


A  person  bound  to  a 
aeeord.ng  to  the  rules  of  law  and 
distinguished  from  an  arbitrator  J  -v’  8$ 
proceed  wholly  at  his  own  discretion  ®*-T 
it  be  according  to  the  judgment  of'  ?° tll8t 


man.  Cowel. 


$0UU(| 


This  distinction  between  arbiters  amt .  v. 
tors  is  not  observed  in  modern  1*™-  n  ltrs- 
Arbitrator,  112.  See  Arbitrator.  * 

One  appointed  by  the  praetor  to  decide  1- 
the  equity  ot  the  case,  as  distinguished  Ll 
the .  judex,  who  followed  the  law.  CalviS? 

One  chosen  by  the  parties  to  decide  tie 
dispute ;  an  arbitrator.  Bell,  Diet. 

ARBITRAMENT  AND  AWARD.  \ 

plea  to  an  action  brought  for  the  same  cause 
which  had  been  submitted  to  arbitration  and 
on  which  an  award  had  been  made.  Watson 
Arb.  256. 

ARBITRARY  PUNISHMENT.  In 
Practice.  That  punishment  which  is  left 
to  the  decision  of  the  judge,  in  distinction 
from  those  defined  by  statute. 

ARBITRATION  (Lat.  arbitratio).  In 
Practice.  The  investigation  and  determina¬ 
tion  of  a  matter  or  matters  of  difference  be¬ 
tween  contending  parties,  by  one  or  more 
unofficial  persons,  chosen  by  the  parties,  and 
called  arbitrators,  or  referees.  Worcester, 
Diet.;  3  Bla.  Com.  16. 

Compulsory  arbitration  is  that  which  tab' 
place  when  the  consent  of  one  of  the  partj« 
is  enforced  by  statutory  provisions. 

Voluntary  arbitration  is  that  which  t  t* 
place  by  mutuid  and  free  consent  01 
parties. 

It  usually  takes  place  In  pursuance  of an 
ment  (commonly  iu  writing)  betweent  1 1  ^ 

termed  a  submission  ;  and  the  deter  ^ 
the  arbitrators  or  referee  is  called  an  a 
Submission  ;  Award.  .  ^ 

At  common  law  it  was  either  in 
is,  bv  simple  agreement  ot  the  Partu  _'  ;tv. 
the  intervention  of  a  court  ot  law  je  of 
The  latter  was  called  arbitration  . 
court;  3  Bla.  Com.  16.  tM?  tS' 

Besides  arbitration  at  common  Unit‘d 
ists  arbitration,  iu  England  as  w  " 

States,  under  various  statutes,  1 

is  made  for  local  peculiarities-  ^  10 

Most  of  them  ara  founded  on  the .  . 

HI.  c.  15,  and  8  it  4  V>iU.  n  ^  in 
which  it  is  allowed  to  rater  a  •  >  s 

not  then  in  court,  to  arbitra  <-•  ,  c0nrt-  1  g 
the  submission  be  made  a  ^th  ot  {fL(t 
agreement,  being  proved  «“■  aS  if  it h<afeBS. 
the  witnesses  thereto,  is  enfo  .  <5  Bl*-  ,  v 
made  at  first  under  a  rule  o  "  l0P?nce  r-  u-l 
18;  Kyd,  Aw.  22. 

made  to  the  statutes  of  of  411,1 

state  the  legislation  on  the *  *  J 

has  been  extensive  and  pc'-  1  ‘  ‘ .  j  pr  *r  1  \. 

Any  matter  may  be  detertm  by 
tion  which  the  parties  nu  o*  jf 

ment,  or  which  may  be  ‘  j  perbal 
at  law.  Crimes,  howe'er. 
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tions  (out  tam )  on  penal  statutes  by  common 
informers,  cannot  be  made  the  subject  of  ad¬ 
justment  and  composition  by  arbitration.  See 

Submission.  .  . 

Any  person  who  is  capable  ot  making  a 
valid  and  binding  contract  with  regard  to  the 
subject  may,  in  general,  be  a  party  to  a  refer¬ 
ence  or  arbitration.  Every  one  is  so  far,  and 
only  so  far,  bound  by  the  award  as  he  would 
be  bv  an  agreement  of  the  same  kind  made 
directly  by  him.  For  example,  the  submis¬ 
sion  of  a  minor  is  not  void,  but  voidable.  See 
Submission. 

At  common  law  it  is  entirely  voluntary,  and 
depends  upon  the  agreement  of  the  parties, 
to  waive  the  right  of  trial  in  court  by  a  jury. 

in  Pennsylvania ,  however,  there  exist  com¬ 
pulsory  arbitrations.  Either  party  in  a  civil 
suit  or  action,  or  his  attorney,  may  enter  at 
the  prothonotary’s  office  a  rule  of  reference, 
wherein  he  shall  declare  his  determination  to 
have  arbitrators  chosen  on  a  day  certain,  to  be 
mentioned  therein,  not  exceeding  thirty'  days, 
for  the  trial  of  all  matters  in  variance  in  the 
suit  between  the  parties.  A  copy  of  this  rule 
is  served  on  the  opposite  party'. 

On  the  day'  appointed,  they  meet  at  the 
prothonotary’s  and  endeavor  to  agree  upon 
arbitrators.  If  they  cannot,  the  prothonotary 
makes  out  a  list,  on  which  are  inscribed  the 
names  of  a  number  of  citizens,  and  the  par¬ 
ties  alternately  strike,  each,  one  of  them  from 
the  list,  beginning  with  the  plaintiff,  until 
only  the  number  agreed  upon,  or  fixed  by  the 
prothonotary,  are  left,  who  are  to  be  the  arbi¬ 
trators.  A  time  of  meeting  is  then  agreed 
upon,  or  appointed  by  the  prothonotary  if  the 
parties  cannot  agree ;  at  which  time  the  arbi¬ 
trators,  having  been  sworn  or  affirmed  justly 
and  equitably  to  try  all  matters  in  variance 
submitted  to  them,  proceed  to  hear  and  decide 
the  case.  Their  award  is  filed  in  the  office  of 
the  prothonotary',  and  has  the  effect  of  a  judg¬ 
ment,  subject,  however,  to  appeal,  -which  may 
be  entered  at  any  time  within  twenty  days 
r°m  the  filing  of  such  award.  Act  of  16th 
,  une,  1836;  Pamphl.  p.  715;  see,  also,  actot 
1874. 


This  is  somewhat  similar  to  the  arbitrations  of 
ne  Romans.  There  the  praetor  selected,  from 
m  .  c'itizens  made  for  the  purpose,  one  or 
nine  persons,  who  were  authorized  to  decide  all 
i.  1  s  submitted  to  them  and  which  had  been 
®"**t  before  him.  The  authority  which  the 
'  °r  ffave  them  conferred  on  them  a  public 
t*  a[at  ™r’  :U1(1  their  judgments  were  without  ap- 
S  Toullier>  I>roit  Civ.  Fr.  liv.  3,  t.  3,  c.  4,  n. 


SuBMIS- 


Watson, 
Billings ; 
Bacon, 


8l^e»  generally,  Arbitrator; 
p  i  Award/ 

a  /  ?nsult  Caldwell ;  Stephens ; 
gyration;  Russell,  Arbitrator; 
aL.’  Loring;  Reed,  Awards; 
Abl'dgme.nt ;  3  Bouvier,  Institutes,  n.  2482. 

ARBITRATOR.  In  Practice.  A  pn- 
imlt  extraordinary  judge,  to  whose  decision 
of  .1 <rs  controversy  are  referred  by'  consent 
'ne  Parties ;  Worcester,  Diet. 
e^Cree  is  of  frequent  modern  use  as  a  synonym 


of  arbitrator,  but  is  in  its  origin  of  broader  sig¬ 
nification  and  less  accurate  than  arbitrator. 


.  Appointment. — L  sually,  a  single  arbitrator 
is  agreed  upon,  or  the  parties  each  appoint 
one,  with  a  stipulation  that,  if  they  do  not 
agree,  another  person,  called  an  umpire, 
named,  or  to  be  selected  by  the  arbitrators, 
shall  be  called  in,  to  whom  the  matter  is  to 
be  referred;  Caldwell,  Arb.  99;  2  Yern. 
485  ;  1 6  East,  51 ;  9  B.  &  C.  624  ;  3  B.  &  A. 
248;  5  B.  &  Ad.  488;  7  Scott,  841;  9  Ad.  & 
E.  699  ;  6  Harr.  &  J.  403  ;  17  Johns.  405  ;  1 
Barb.  325;  2M’Cord,  279  ;  4  Rand.  275;  15 
Vt.  548;  2  Bibb,  88;  4  Dali.  471  ;  9  Ind. 
150.  In  general,  any  objection  to  the  ap¬ 
pointment  of  an  arbitrator  or  umpire  will  be 
waived  by  attending  before  him ;  2  Eng.  L. 
&  Eq.  284  ;  9  Ad.  &  E.  679  ;  8  East,  344 ; 
1  Jac.  &  W.  511 ;  1  Ry.  &  M.  17;  3  Ind. 
277  ;  9  Penn.  254,  487*;  10  B.  Monr.  536; 
one  who  goes  to  trial  before  a  referee  without 
requiring  an  oath,  waives  the  oath;  97  U.  S. 
581. 


Any  person  selected  may  be  an  arbitrator, 
notwithstanding  natural  incapacity  or  legal 
disability,  as  infancy,  coverture,  or  lunacy ; 
Watson,  Arb.  71  ;  Russell,  Arb.  107 ;  Viner, 
Abr.  Arbitration .  A,  2 ;  8  Dowl.  879;  1  Pet. 
228;  7  W.  &  S.  142;  26  Miss.  127;  contra , 
Comyns,  Dig.  Abatement ,  B,  C ;  M  est, 
Symb.  Compromise ,  p.  164,  §§  23,  26  ; 
Brooke,  Abr.;  10  Ad.  &  E.  775  ;  11  Q-  B. 

7  ;  or  disqualification  on  account  of  interest, 
provided  it  be  known  to  the  parties  at  the 
time  of  m.iking  the  submission ;  9  Bingh. 
672  ;  3  Vern.  Ch.  251 ;  5  Dowl.  247 ;  4  Mod. 
226;  1  Jac.  &  w.  511;  1  Caines,  147;  1 
Bibb,  148;  Hard.  318;  14  Conn.  26;  26 
Miss.  127 ;  27  Me.  251 ;  2  E.  D.  Smith,  32. 
In  the  civil  law  the  rule  was  otherwise ;  Do- 
mat,  Civ.  Law,  §§  1112,  1113;  D.  9.  1.  In 
123  Mass.  190,  the  award  of  an  arbitrator, 
who  had  been  counsel  in  a  former  case  for  the 
party  in  whose  favor  he  found,  was  held  valid, 
although  the  fact  was  not  known  to  the  other 
party  ;  and  so  of  an  arbitrator,  who  knew  one 
of  the  parties  intimately,  and  had  heard  his 
version  of  the  facts  before,  and  expressed  an 
opinion  thereon ;  123  Mass.  129. 

The  proceedings.  Arbitrators  proceed  on 
the  reference  as  judges,  not  as  agents  ot  the 
parties  appointing  them ;  1  Yes.  Ch.  226  ;  9 
id.  69.  They'  should  give  notice  of  the  time  ^ 
and  place  of  proceeding  to  the  parties  inter¬ 
ested;  3Atk.  529;  8Md.  208;  6  Han-  & 
J.  403  ;  3  Gill,  31  ;  7  id.  488  ?  24M!SS.  346 , 
23  Wend.  628  ;  6  Cow.  103  ;  12  Mete.  Mas  - 
293  ;  1  Dali.  81;  4  id.  432 ;  1  Coi'n-4^’ 

1 7  id.  309  ;  2  N.  H.  97  ;  6  Vt.  666  ;  3  Rand 
2;  Hard.  46;  32  Me.  455,  513.  T1^ysbould 
all  conduct  the  investigation  oge  ,  s_ 
should  sign  the  award  in  cac  1 

ence;  4  fie.  468 1 ;  bu.  . 40? , 
ficient ;  1  Mash.  C.  C.  4 48  >  175; 

3  R.  I.  192;  30  Penn.  384  -  -  * 

9  Ind.  150;  7  id.  669  ;  14  B.  Monr.  292  , 

G  In  investigating  matters  in  dispute,  they 
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Bingh. 

5  C. 


are  allowed  the  greatest  latitude ;  9  I 
679-  1  B.&P.91;  14M.&W.  264  ; 

B.  211,  581 ;  6  Cow.  103  ;  1  Hill,  N.  1 . 319  ; 
1  Sandf.  681;  1  Dali.  161;  6  Pick.  148;  10 
Vt.  79;  2  Bay,  370;  1  Bail.  46.  But  see  1 
Ilalst.  386;  1  Wash.  Va.  193;  4  Cush.  Ill; 
7  Hill,  463  ;  2  Johns.  Cas.  224 ;  1  Burn.  458. 
They  are  judges  both  of  law  and  of  fact,  and 
are  not  bound  by  the  rules  of  practice  adopted 
by  the  courts ;  3  Atk.  486;  1  Ves.  Ch.  569; 


1  Price,  81;  11  id.  57;  13  id.  533; 


1 

Swanst.  58;  1  Taunt.  52,  n.;  6  id.  255;  13 
East.  358;  9  Bingh.  681 ;  2  B.  &  Aid.  692  ; 
3  id.  239 ;  4  Ad.  &  E.  347 


7  id.  601 ;  1 


How.  344 ; 
486; 

368; 

265; 

250; 

554; 

272. 


Dowl.  &  L.  465;  1  Dowl.  &  R.  366  ;  17 
2  Gall.  61 ;  7  Mete.  Mass.  316, 
36  Me.  19,  108;  2  Johns.  Ch.  276, 
3  Du.  N.  Y.  69 ;  1  E.  D.  Smith,  85, 
5  Md.  353;  19  Penn.  431  ;  21  Vt.  99, 
25  Conn.  66;  16  111.  34,  99;  12  Gratt. 

7  Ind.  49;  2  Cal.  64,  122;  23  Miss. 
Thus,  the  witnesses  were  not  sworn  in 
Hill  &  Den.  110;  28  Vt.  776.  They  may 
decide  ex  aequo  et  bono ,  and  need  not  follow 
the  law :  the  award  will  be  set  aside  only 
when  it  appears  that  they  meant  to  be  gov¬ 
erned  by  the  law  but  have  mistaken  it;  9 
Ves.  364;  14  id.  271 ;  3  East,  18;  13  id. 
351;  4  Tyrwh.  997;  2  C.  B.  705;  3  id. 
705;  2  Gall.  61 ;  1  Dali.  487  ;  6  Pick.  148; 
6  Mete.  Mass.  131;  7  id.  486  ;  6  Vt.  529; 
21  id.  250;  4  N.  H.  357  ;  1  Hall,  598.  See 
19  Mo.  373. 

Under  submissions  in  pais ,  the  attendance 
of  witnesses  and  the  production  of  papers  was 
entirely  voluntary  at  common  law  ;  1  Dowl.  & 
L.  676  ;  2  Sim.  &  S.  418  ;  2  C.  &  P.  550.  It 
was  otherwise  when  made  under  a  rule  of 
court.  Various  statutes  in  England  and  the 
United  States  now  provide  for  compelling  at¬ 
tendance. 

Duties  and  Powers  of.  Arbitrators  cannot 
delegate  their  authority :  it  is  a  personal  trust; 
2  Atk.  401 ;  Cro.  Eliz.  726  ;  9  Dowl.  Pari. 
Cas.  1044 ;  6  C.  B.  258 ;  4  Dali.  71 ;  7  S.  & 
R.  228;  1  Mash.  C.  C.  448.  The  power 
ceases  with  the  publication  of  the  award ;  9 
Mo.  30 ;  and  death  after  publication  and  be¬ 
fore  delivery  does  not  vitiate  it;  21  Ga.  1. 
I  hey  cannot  be  compelled  to  make  an  award  ; 
in  which  respect  the  common  law  differs  from 
the  Roman;  Story,  Eq.  Jur.  §  1457  ;  Kyd, 
Aw.  2d  ed.  100 ;  or  to  disclose  the  grounds  of 
their  judgment;  3  Atk.  644;  7  S.  &  R.  448; 
5  Md.  253  ;  19  Mo.  373. 

An  arbitrator  may  retain  the  award  till  paid 
for  his  services,  but  cannot  maintain  assumpsit 
in  England  without  an  express  promise  *  8 
East  12;  4  Esp.  47  ;  2  M.  &  G.  847,  870 ’;  3 
Q.  B.  466,  928.  But  see  1  Gow.  7 ;  1  B.  & 
P.  93.  In  the  United  States  he  may,  how¬ 


ever;  1  Denio,  188;  29  N.  H.  48. 

The  powers  and  duties  of  arbitrators  are 
now  regulated  very  fully  by  statute,  both  in 
England  and  the  United  States.  See  Sub¬ 
mission,  ami  also  Aubithation. 

.  fRBITRIUM  (Eat.).  Decision;  award; 
judgment.  ’ 


For  6ome  cases  the  law  does  not  pres .  , 
exact  rule,  but  leaves  them  to  the  j,l(i  'n“e  an 
sound  men ;  1  Bla.  Com.  61.  The  decisfo  Dt  of 
arbiter  is  arbitrium,  as  the  etymoloo-y  inly  of  ai1 
and  the  word  denotes,  in  the  passage  eiM*8  ’ 
decision  of  a  man  of  good  judgment  e 

controlled  by  technical  rules  of  law  |,,?.16  Dot 
liberty  to  adapt  the  general  principles  of  i„!lat 
to  the  peculiar  circumstances  of  the  case  JU6tlCe 

ARBOR  (Lat.).  A  tree  ;  a  plant;  some, 
thing  larger  than  an  herb;  a  general  term 
including  vines,  osiers,  and  even  reeds.  Tl/ 
mast  of  a  ship;  Brissonius.  Timber; 
worth ;  Calvinus,  Lex. 

Arbor  Civilis.  A  genealogical  tree;  Coke 
Inst. 


A  common  form  of  showing  genealogies  is  by 
means  of  a  tree  representing  the  differenf  brands 
of  the  family.  Many  of  the  terms  in  the  law  of 
descent  are  figurative,  and  derived  hence.  Such 
a  tree  is  called,  also,  arbor  consanguinitatit. 

ARCARIUS  (Lat.  area).  A  treasurer; 
one  who  keeps  the  public  money ;  Spelman. 
Gloss.  * 


ARCHAIONOMIA.  The  name  of  a  col¬ 
lection  of  Saxon  laws  published  during  the 
reign  of  the  English  Queen  Elizabeth,  in  the 
Saxon  language,  with  a  Latin  version,  by  Mr. 
Lambard.  Dr.  Wilkins  enlarged  this  collec¬ 
tion  in  his  work  entitled  Leges  Anglo-Saxon- 
icse,  containing  all  the  Saxon  laws  extant, 
together  with  those  ascribed  to  Edward  the 
Confessor,  in  Latin ;  those  of  William  the 
Conqueror,  in  Norman  and  Latin;  and  ot 
Henry  I.,  Stephen,  and  Henry  II.,  in  Latin. 

ARCHBISHOP.  In  Ecclesiastical 
Law.  The  chief  of  the  clergy  oi  a  whole 
province. 

He  has  the  inspection  of  the  bishops  of  t  at 
province,  as  well  as  of  the  inferior  clergy, 
may  deprive  them  on  notorious  cause.  W a 
bishop  has  also  his  own  diocese,  in  which  ne  ■  ^ 
cises  episcopal  jurisdiction,  as  in  his  pr°v 11  . 

exercises  archiepiscopal  authority;  1  bia. 

380 ;  1  Ld.  Raym.  541. 

ARCHDEACON.  In  Eccesiastical 
Law.  A  ministerial  officer  subordina  t 
the  bishop.  v  n> 

In  the  primitive  church,  the  archdeaeon^.^ 
employed  by  the  bishop  in  the  more  ser 
of  collecting  and  distributing  ah118®”  t0  tie 

Afterwards  they  became,  in  eflect,  ) 

overseers  of  the  Church Cowel. 

His  jurisdiction  is  ecclesiastical, 

diately  subordinate  to  that  of  the _bis  1  ge  j6  a 
out  the  whole  or  a  part  of  the  dioc 
ministerial  officer ;  1  Bla.  Com.  3od. 

ARCHDEACON’ S  COURT-  Shield 
lish  Law.  The  lowest  court  of  c 
jurisdiction  in  England.  •nfedb'  t*’e 

It  is  held  before  a  person  aPP01"'  ;urisd,c' 
archdeacon,  called  his  official.  *  flrijin? 
tion  is  limited  to  ecclesiastical  « a  ,  untj|  b' 
within  the  archdeaconry.  *  'l  0f 
cently,  also,  jurisdiction  of  mat  i  *  ordi°*rj 
and  granting  administrations.  wjth 
cases,  its  jurisdiction  is  concurrc  .^tiiiH 
of  the  Bishop’s  Court ;  but  m  *  c0lirt. 
cases  must  be  commenced  m  * 11 


ARCHES’  COURT 
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all  cases,  an  appeal  lies  to  the  Bishop’s  Court : 

24  Hen*  VIII.  c.  12;  3  Bla.  Com.  64. 

ARCHES'  COURT.  See  Court  of 

Arches. 

ARCHIVES  ( archivum,  arcibum).  The 
Rolls ;  any  place  where  ancient  records,  char¬ 
ters,  and  evidences  are  kept.  In  libraries,  the 
private  depositary ;  Cowel;  Spelman.  Gloss. 

The  records  need  not  be  ancient  to  constitute 
the  place  of  keeping  them  the  Archives. 

ARCHIVIST.  One  to  whose  care  the 

archives  have  been  confided. 

ARCTA  ET  SALVA  CUSTODIA 

( Lat. ).  In  sate  and  close  custody  or  keeping. 

When  a  defendant  is  arrested  on  a  capia n  ad 
$at ixfaciendum  ( ca .  aa.),  he  is  to  be  kept  arcta  et 
$alra  cuslodia  ;  3  Bla.  Com.  415. 

AREA.  An  enclosed  yard  or  opening  in 
a  house ;  an  open  Dlaee  adjoining  to  a  house  * 
1  Chitty,  Pract.  17$. 

ARENALES.  In  Spanish  Law.*  Sandv 

beaches. 

ARE  NT  ARE  (Lat.).  To  rent ;  to  let  out 
at  a  certain  rent.  CoweL 
Arentatio.  A  renting. 

ARGENTARII  (Lat.  argentum ).  Money¬ 
lenders. 

Called,  also,  nummularii  (from  nummn a,  coin) 
mensarii  (lenders  by  the  month).  They  were  so 
called  whether  living  in  Rome  or  in  the  country 
towns,  and  had  their  shops  or  tables  in  the  forum. 
Argmtariu*  is  the  singular.  Argentarium  de¬ 
notes  the  instrument  of  the  loan,  approaching  in 
sense  to  our  note  or  bond. 

Argentarius  miles  was  the  servant  or  porter 
'who  carried  the  money  from  the  lower  to  the 
upper  treasury  to  be  tested.  Spelman,  Gloss. 

ARGENTUM  ALBUM  (Lat.).  Un¬ 
stamped  silver ;  bullion.  SpeLman,  Gloss. ; 
Cowel. 

ARGENTUM  DEI  (Lat. ) .  God’ s  money ; 
God’s  penny;  money  given  as  earnest  in 
making  a  bargain.  Cowel. 

ARGUMENT  AB  INCONVENIENTI. 

An  argument  arising  from  the  inconvenience 
which  the  construction  of  the  law  would  create. 

It  is  to  have  effect  only  in  a  case  where  the  law 
.Is  doubtful :  where  the  law  is  certain,  such  an 
argument  is  of  no  force.  Bacon,  Abr.  Baron 
and  Feme,  H. 

ARGUMENTATIVE.  By  way  of  rea¬ 
soning 


m 


ARISTOCRACV.  A  government 
which  a  class  of  men  rules  supreme. 

Aristotle  classified  governments  according  u, 
the  person  or  persons  in  whom  the  suor-m* 
power  is  rested  :  in  monarchies  or  kingdoms  in 
which  one  rules  supreme;  in  aristocracies.’  in 
which  a  class  of  men  rules  supreme :  and  in  de¬ 
mocracies,  in  which  the  people  at  large,  the  mul¬ 
titude,  rules.  The  term  aristocracy  is  derived 
from  the  Greek  word  ap?"rs<,  which  came,  indeed 
to  settle  down  a*  the  superlative  of  good’ 

but  originally  meant  the  strongest,  the  most 
powerful  :  and  in  the  compound  term  aristocrat- ▼ 
it  meant  those  who  wielded  the  greatest  power 
and  had  the  greatest  influence,— -the  privilege! 
ones.  The  aristocracies  in  ancient  Greece  were 
in  many  cases,  governments  arrogated  by  vi<> 
lence.  If  the  number  of  rnling  aristocrats  was 
very  small,  the  government  was  called  an  oli¬ 
garchy.  Aristotle  says  that  in  democracies  the 
“  demagogues  lead  the  people  to  place  themselves 
above  the  laws,  and  divide  the  people,  fcv  con¬ 
stantly  speaking  against  the  rich  ;  and  in  oligar¬ 
chies  the  rulers  always  speak  in  the  interest  of 
the  rich.  At  present,”  be  savs,  “  the  ruiers.  in 
some  oligarchies,  take  an  oath,  ‘And  I  will  be 
hostile  to  the  people,  and  advise,  as  much  as  Is  in 
mJ  power,  what  may  be  injurious  to  them/” 
(Politics,  v.  ch.  9.)  There  are  circumstances 
which  may  make  an  aristocracy  unavoidable ; 
but  it  has  always  this  inherent  deficiency,  that 
the  body  of  aristocrats,  being  set  apart  from  the 
people  indeed,  vet  not  sufficiently  so.  as  the 
monarch  is  (who,  besides,  being  bat  one,  must 
needs  rely  on  the  classes  beneath  him),  show* 
itself  severe  and  harsh  so  soon  as  the  people  be¬ 
come  a  substantial  portion  of  the  community. 
The  straggle  between  the  aristocratic  and  the 
democratic  element  is  a  prominent  feature  of  the 
middle  ages ;  and  at  a  later  period  it  is  equally 
remarkable  that  the  crown,  in  almost  every 
country  of  the  European  continent,  waged  war, 
generally  with  the  assistance  of  the  commonalty, 
with  the  priyileged  class,  or  aristocracy.  TSe 
real  aristocracy  is  that  type  of  goyemment  which 
has  nearly  entirely  vanished  from  our  eis-Cauea- 
sian  race;  although  the  aristocratic  element  is 
found,  like  the  democratic  element,  in  various 
degrees,  in  most  of  the  existing  governments. 
The  term  aristocracy  is  at  present  frequently  used 
for  the  body  of  privileged  persons  in  the  govern¬ 
ment  of  any  institution, — for  instance.  in  the 
church.  In  the  first  French  Revolution.  Aristo¬ 
crat  came  to  mean  any  person  not  belonging  to 
the  levellers,  and  whom  the  latter  desired  to  pull 
down.  The  modern  French  communists  use  the 
slang  term  Aristo  for  aristocrat.  The  most  com¬ 
plete  and  consistently  developed  aristocracy  in 
history  was  the  Republic  of  Venice, — a  govern¬ 
ment  considered  by  many  early  publicists  as  a 
model :  it  illustrated,  however,  in  an  eminent  de¬ 
gree,  the  fear  and  consequent  severity  inherent 
in  aristocracies.  See  Government  ;  Absolut¬ 
ism;  Monarchy. 


A  plea  must  be  (among  other  things)  direct 
and  positive,  and  not  argumentative ;  3  Bla.  Com. 

Stephen,  PI.  191. 

AR  IB  ANNUM.  A  fine  for  not  setting 
0ut  to  join  the  army  in  obedience  to  the  sum¬ 
mons  of  the  king. 

ARIMANNI  (Lat.).  The  possessors  of 
lands  holden  or  derived  from  their  lords, 
^lients  joined  to  some  lord  for  protection. 
R}*  some,  said  to  be  soldiers  holding  lands 
from  a  lord ;  but  the  term  is  aUo  applied  to 
^tooien  and  slaves.  Spelman,  Gloss. 

Vol.  I. — 12 


ARISTO-DEMOCRA CTT.  A  form  of 
government  where  the  power  is  divided  be¬ 
tween  the  great  men  ot  the  nation  and  the 
people. 

ARIZONA  One  of  the  territories  of  the 
United  States. 

The  Organic  Act  is  the  act  of  congress  of  Feb. 
24,  1S62.  U.  S.  Stat.  at  Large,  6fr4.  By  this  act. 
the  territory  embraces  M  all  that  part  of  the  ter¬ 
ritory  of  New  Mexico  situated  west  of  a  line  run¬ 
ning  due  south,  from  the  point  where  the  south¬ 
west  corner  of  the  territory  of  Colorado  joins  the 
northern  boundary  of  the  territory  of  New  Mex- 
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ico  to  the  southern  boundary  of  the  territory  of 
New  Mexico.”  The  frame  of  government  is  sub- 

Si.5y  Xe  Mime  »  .tot  of  New  tod 

the  laws  of  New  Mexico  are  substantially  ex¬ 
tended  to  Arizoua.  See  New  Mexico. 

The  qualifications  ol  voters  are  -—Every  w  n ne 

male  citizen  of  the  United  States  aml  everj  ^hitc 

male  citizen  of  Mexico,  who  shall  have  elected 
become  a  citizen  of  the  United  ^es^under  ^tbe 


ted  to  eongTess,  and  if  disapproved  are  null 
ol  no  efl'eet ;  Organic  Act.  sec.  7.  The  legitim, 
cannot  pardon  or  commute  the  sentence  of 
prisoner ;  or  audit  and  settle  any  private  diV* 
or  authorize  lotteries,  or  the  sale  of  lou  rv 
tickets;  Acts,  1877,  2.  All  township,  distrl-'' 
and  county  officers  not  otherwise  provided  lor  n 
the  Organic  Act,  are  appointed,  or  elected,  a* 
ease  may  be,  by  the  legislature  of  the  termor 
No  member  of  the  legislature  can  hold,  or  be  so! 


- ,n<roH  ratified  at  Quin-  Ao  memoer  oi  me  icgiMuiure  can  noid.orte 

treaty  of  peace  excha  d  184g  aud  lhe  pointed  to,  any  office  which  shall  have  been  ere. 

tero.  on  the  30th  day  -  . . . . .  ated,  or  the  salary  or  emoluments  of  which  shall 


Gadsden  t^atfof  1854,  of  the  ^  of  twenty-one 

years,  who  shall  have  been  a  resident  of  the  tern¬ 
ary  six  months  next  preceding  theeiecUon,  and 
the'  county  or  precinct  in  which  he  claims  his 
vote  ten  days,  shall  be  entitled  to  vote  at  all 
elections  which  are  now ,  or  hereafter  may  be  au 
thorized  by  law. 

For  the  purpose  of  voting  no  pereon  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  rea¬ 
son  of  his  presence  or  absence  in  the  service  of 
the  United  States ;  nor  while  engaged  u*  the 
navigation  of  the  waters  cf  this  territory,  or  of 
the  United  States,  or  of  the  high  seas  ;  nor  while 
a  student  of  any  seminary  of  learning ;  nor  while 
kept  at  any  almshouse  or  other  asylum;  nor 
while  confined  in  any  public  prison. 

No  idiot,  or  insane  person,  or  person  convicted 
of  auy  infamous  crime,  shall  be  entitled  to  the 
privileges  of  an  elector.  A  crime  shall  be  deemed 
infamous  which  is  punishable  by  death,  or  by 
imprisonment  in  the  6tate  prison. 

Absence  from  this  territory  on  business  of  the 
territory,  or  of  the  United  States,  shall  not  affect 
the  question  of  residence  of  any  person. 

By  the  Organic  Act  of  Arizona,  it  is  provided 
that  the  government  thereby  authorized  shall  con¬ 
sist  of  an  executive,  legislative,  aud  judicial 
power.  The  executive  power  shall  be  vested  in  a 
governor.  The  legislative  power  shall  consist  of 
a  council  of  nine  members,  and  a  house  of  repre¬ 
sentatives  of  eighteen.  The  judicial  power  shall 
be  vested  in  a  supreme  court,  to  consist  of  three 
judges,  and  such  inferior  courts  as  the  legislative 
council  may  by  law  prescribe ;  there  shall  also  be 
a  secretary,  a  marshal,  a  district  attorney,  and  a 
surveyor-general  for  said  territory,  who,  together 
with  the  governor  and  judges  of  the  supreme 
court,  shall  be  appointed  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate, 
and  the  term  of  office  for  each,  the  manner  of 
their  appointment,  and  the  powers,  duties,  and 
the  compensation  of  the  governor,  legislative  as¬ 
sembly,  judges  of  the  supreme  court,  secretary, 
marshal,  district  attorney,  and  surveyor-general 
aforesaid,  with  their  clerks,  draughtsmen,  depu¬ 
ties,  and  sergeant-at-arms,  shall  be  such  as  are 
conlerred  upon  the  same  officers  by  the  act  or¬ 
ganizing  the  territorial  government  of  New  Mex¬ 
ico,  which  subordinate  officers  shall  be  appointed 
in  the  same  manner,  and  not  exceed  in  number 
those  created  by  said  act ;  and  acts  amendatory 
thereto,  together  with  all  legislative  enactments 
of  the  territory  of  New  Mexico  not  inconsistent 
with  the  provisions  of  this  act,  are  hereby  ex¬ 
tended  to  and  continued  in  force,  in  the  said  ter- 
ritorv  of  Arizona,  until  repealed  or  amended  by 
future  legislation. 

No  session  of  the  legislature  can  exceed  forty 
days.  The  legislative  power  of  the  territory  ex¬ 
tends  to  all  rightful  subjects  of  legislation,  not 
inconsistent  with  the  constitution  and  laws  of  the 


have  been  increased,  while  he  was  a  member 
during  the  time  lor  which  he  was  elected,  and 
for  one  year  after  the  expiration  of  such  term* 
and  no  person  holding  a  commission  or  appoint! 
ment  under  the  United  States,  except 
ters,  shall  be  a  member  of  the  legislative  asam- 
bly  or  shall  hold  any  office  under  thegovercnuu 
of  the  territory  ;  Org.  Act,  §  9.  The  legislature 
shall  meet  on  the  second  Monday  of  January, 
1883,  and  bi-annually  therealter  on  that  dav; 
Acts,  1881,  134. 

The  Executive  pow  er  is  vested  in  a  governor, 
who  shall  hold  office  foui#years,  and  until  his 
successor  shall  be  appointed  and  qualified,  un¬ 
less  sooner  removed  by  the  president  of  the  Uni¬ 
ted  States.  The  governor  shall  reside  within  the 
territory,  shall  be  commander-in-chief  of  the 
militia  thereof,  shall  perform  the  duties  and  re¬ 
ceive  the  emoluments  of  superintendent  of  Indian 
affairs,  and  shall  approve  all  law  s  passed  by  the 
legislative  assembly  before  they  shall  takeefirct: 
he  may  grant  pardons  for  offences  against  the 
laws  of  the  territory,  and  reprieves  for  cfiences 
against  the  laws  of  the  United  States  ne*’.-  t-e 
decision  of  the  president  can  be  made  to™ 
thereon;  he  shall  commission  all  officers  wt0 
shall  be  appointed  to  office  under  the  laws  o,  tw 
said  territory,  and  shall  take  care  that  the 
be  faithfully  executed;  Org.  Act. §3. 

He  may  convene  the  legislature  by  pW" 
tion  on  extraordinary  occasions :  may  £ 
reprieves,  commutations,  and  pardoi***  ^ 
offences  against  the  law  s  of  the  temt<.  . 
such  condition,  etc.,  as  he  n  ay  deem  1  1 
he  may  fill  by  appointment  any  vacancy  m 
territorial  or  county  office  for  the  unesp  *  ^ 

of  such  office,  w  hen  no  other  provisicn 
made  for  that  purpose:  he  mav.  upri*  TU>1qtCtcr 
hearing,  remove  any  such  officer  Jo  1  -  ^ 
misconduct,  or  incompetency :  he  .  t£Jyj. 
any  grants  of  land  made  by  congress  ^  ^ 

tory  upon  the  conditions  named  in t  ureti5 

Besides  the  Supreme  Court  the  1 
established  the  List  rict  Court,  Ere  ,.  -ct  courts- 
Justices  Courts ;  there  are  of  ^ 

each  presided  over  by  one  of  th  j  Je  Their 
supreme  court  assigned  for  that  p  l  ca5fS  e** 
original  jurisdiction  extends  to  a  cn*B 

ceeding  one  hundred  dollars,  ,  to  all 

cases  not  otherwise  provided  lor,  an  lbep£ 
involving  real  property,  and  from  && 

bate  court.  The  appellate  Jun^ict^?rit5  of 
rior  courts  is  vested  in  this  c0^*  rT  tott*  \ 
and  appeals  from  the  sup^m  are  allo^ 
preme  court  of  the  l  uited  ^  ;  -t  c0urtso: 

the  same  manner  as  from  the  controve^  * 
United  States,  when  the  sum  .  ^5  cl!T; 
ceeds  $1000,  and  upon  cases  of 

The  district  courts  have  the  sam  ^J.  tbe  U- 

the  circuit  and  district  cf^^j  gppeal 1 


United  States,  or  the  Organic  Act.  No  law  is  to  be  1  States,  subject  to  writs  of  error 

tirif  Vi  fV>  n  m  J  ■ _  ,  n  .  i’  ♦  .irrl  t  lITV . 


passed  interfering  with  the  primary  disposal  of 
the  soil ;  no  taxes  to  be  imposed  upon  property 
of  the  United  States,  and  lands  and  other  prop¬ 
erty  of  non-residents  cannot  be  taxed  higher  than 
lands  and  other  property  of  residents.  All  laws 
passed  by  the  legislative  assembly  must  be  submit- 


supreme  court  of  the  territory.  gtat^ 

ARKANSAS,  0«  f 

of  America;  admitted  in 
act  of  congress  of  June  15,  ‘  ***** 

It  was  formed  of  a  part  of  tie  U 
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tory,  purchased  of  France  by  the  United  States, 
by  treaty  of  April  30,  1803.  By  act  of  congress 
of  March  2,  1819,  a  separate  territorial  govern¬ 
ment  wa6  established  for  Arkansas ;  3  Stat.  at 
Large,  493. 

The  first  constitution  of  the  state  was  adopted 
on  the  30th  January,  1836. 

The  present  constitution  of  the  state  was  rati¬ 
fied  by  a  popular  vote  on  the  13th  October,  1874, 
and  went  into  effect  October  30,  1874. 

It  contains  a  preamble  setting  forth  the  name 
and  style  of  the  state  as  “The  State  of  Arkan- 
6as,”  and  also  a  declaration  of  rights,  enume¬ 
rating  and  securing  many  rights  to  the  people,  in 
whom  all  power  is  declared  to  inhere. 

Male  citizens  of  the  United  States  of  the  age  of 
twenty-one,  who  have  resided  in  the  state  two 
years,  in  the  county  six  months,  and  in  the  voting 
precinct  one  month,  are  entitled  to  vote ;  but 
idiots  and  lunatics,  and  United  States  soldiers, 
sailors,  and  marines  are  debarred  the  right.  The 
general  election  takes  place  biennially  on  the 
first  Monday  in  September,  and  the  voting  is  by 
ballot.  The  electors  are  privileged  from  arrest, 
except  for  treason,  felony,  or  breach  of  the  peace, 
while  attending,  going  to,  and  returning  from 
elections.  Public  defaulters  are  ineligible  to  any 
office. 


The  Legislative  Department. — The  Senate 
is  to  consist  of  not  less  than  thirty  nor  more  than 
thirty-five  members,  chosen  every  four  years  by 
the  qualified  electors  of  their  respective  districts. 
The  senators  must  be  citizens  of  the  United 
States,  must  have  resided  in  the  state  two  years, 
and  must  be  twenty-five  year6  of  age.  The  sena¬ 
tors  at  their  first  meeting  were  divided  by  lot  in¬ 
to  two  classes,  in  order  that  one  class  might  be 
elected  every  two  years. 

The  state  is  to  be  divided  from  time  to  time  in¬ 
to  senatorial  districts,  so  that  each  senator  may, 
as  near  as  possible,  represent  an  equal  number. 

The  representatives  are  elected  every  two  years, 
and  must  be  at  least  twenty-one  years  of  age, 
and  possess  in  other  respects  the  same  qualifica¬ 
tions  a6  the  senators. 

The  House  of  Rejiresentatives  is  to  consist  of 
not  less  than  6eventv-three  nor  more  than  one 
hundred  members.  Each  county  existing  at  the 
time  of  the  adoption  of  the  constitution  is  enti¬ 
tled  to  one  representative,  and  the  remainder  are 
to  be  apportioned  among  the  several  counties  ac¬ 
cording  to  the  number  of  adult  male  inhabitants, 
upon  a  ratio  of  two  thousand,  until  the  number 
of  representatives  amounts  to  one  hundred,  when 
the  ratio  shall  be  increased. 

The  general  assembly  meets  biennially,  and 
can  remain  in  session  only  6ixty  days,  unless  by 
a  two-thirds  vote  the  session  is  extended. 

The  vacancies  in  either  house  are  to  be  filled  by 


writs  of  election  issued  by  the  governor. 

No  person  holding  any  lucrative  office  under 
the  state  or  the  United  States,  except  militia  offi¬ 
cers,  justices  of  the  peace,  postmasters,  public 
school  officials,  and  notaries,  is  eligible  to  a  seat 
in  either  house ;  nor  is  any  person  who  has  been 
convicted  of  an  infamous  crime  eligible. 

Each  house  is  the  sole  judge  of  the  election 
and  qualifications  of  its  members,  may  establish 
fules  for  its  own  proceedings,  and  may  pums  i 

for  contempt.  . 

The  members  when  attending  the  sessions 
the  general  assembly,  and  when  going  ° 
from  the  same,  are  exempt  from  arrest,  except 
for  treason,  felony,  and  breach  of  the  peace » 
for  any  speech  or  debate  they  cannot  be  <1£C8- 
tioned  in  any  other  place.  Their  compensation 
cannot  be  increased  during  the  session. 


The  style  of  laws  is,  “Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Arkansas.” 

No  law  can  be  passed  except  by  bill,  and  bills 
cannot  be  60  amended  as  to  change  their  original 
purpose. 

Every  bill  must  be  read  at  length  on  three  dif¬ 
ferent  day6  in  each  house,  unless  the  rules  be 
suspended  by  a  two  thirds  vote ;  and  no  bill  can 
become  a  law  unless  the  vote  on  its  final  passage 
be  taken  by  ayes  and  nays,  the  names  of  those 
voting  for  and  against  be  entered  on  the  journals, 
and  a  majority  of  each  house  be  recorded  in  its 
favor. 

No  law  can  be  revived  or  amended  by  reference 
to  its  title,  but  must  be  re-enacted  at  length. 

No  special  law  changing  the  venue  in  criminal 
cases,  changing  names  of  persons,  adopting  or 
legitimating  children,  granting  divorces,  or  va¬ 
cating  roads  or  streets,  can  be  "passed. 

No  special  law  can  be  passed  where  a  general 
law  would  apply,  nor  can  general  laws  be  sus¬ 
pended  for  the  benefit  of  individuals  or  associa¬ 
tions,  nor  can  special  law6  be  passed  where  the 
courts  have  jurisdiction  to  grant  the  relief. 

No  local  bill  can  be  passed  unless  notice  of  the 
intention  to  apply  therefor  has  been  published  in 
the  neighborhood.  No  additional  compensation 
can  be  made  to  any  officer  or  contractor  after  the 
performance  of  the  service  or  the  makiug  of  the 
contract,  unless  by  a  two- thirds  vote. 

Neither  house  can  adjourn  for  more  than  three 
days  without  the  consent  of  the  other,  nor  to  any 
other  place. 

No  money  can  be  drawn  from  the  treasury  ex¬ 
cept  pursuant  to  a  specific  appropriation. 

The  general  assembly  cannot  limit  the  amount 
to  be  recovered  for  injuries  resulting  in  death, 
and  the  right  of  action  in  such  cases  survives. 

No  liability  of  any  corporation  to  the  6tate  can 
be  postponed,  exchanged,  or  remitted  by  the 
general  assembly. 

Impeachments  are  to  be  preferred  by  the  house 
and  tried  by  the  senate,  the  chief  justice  presiding. 
All  state  officers  are  liable  to  impeachment,  or 
may  be  removed  by  the  governor  for  cause  upon 
the  joint  address  of  two-thirds  of  each  house. 

Either  house  may  propose  constitutional  amend¬ 
ment*,  and,  if  approved  by  a  majority  of  the 
members  elected  to  each  house,  shall  be  entered 
on  the  journals,  and  submitted  to  the  people  at 
the  next  general  election  for  ratification.  Not 
more  than  three  amendments  can  be  submitted 
at  once. 


rnE  Executive  Deparjfment.— The  executive 
jartment  consists  of  the  governor,  secretary  of 
te,  treasurer  of  6tate,  auditor  of  6tate,  attorney- 
leral,  commissioner  of  state  lands,  and  super- 
endent  of  public  instruction.  The  governor  is 
cted  for  a  term  of  two  ycare  at  each  general 
ction.  He  must  be  a  citizen  of  the  l  nited 
tes,  at  least  thirty  years  of  age,  and  must  have 
ided  in  the  state.  6even  years.  The  person  ro¬ 
ving  the  highest  number  of  votes  is  to  be  the 
rernor,  and  in  case  of  a  tie,  he  is  to  be  elected 
a  ioint  vote  of  the  general  assembly, 
le  is  commander-in-ehicf  of  the  army  fl°( 
litia  of  the  state,  except  when  called  Into  tae 
vice  of  the  United  States  ;  may  requ  re  «  Por¬ 
tion  in  writing  from  the  officers  of  th  . 

3  department  relative  to  their  official  duties, 
y  convene  the  general  assembiy,  by  proc  ama- 

i,  „»  „,™ordln,a^«Jj  ““S.nLlf 

rernment,  or  a*  .  1  the  iast  adjourn- 

nt  froZm  omw  or  contains  disease  ;  in 
e  o/ disagreement  between  the  two  houses  with 
pect  to  the  time  of  adjournment,  may  adjourn 
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“IIow  say  you  [A  B],  are  you  guilty,  or  not 
guilty  V9 

U|*)1I  this,  If  the  prisoner  confesses  the  ch.a,*^> 
anil  It  appears  to  the  satisfaction  of  the  Judge 
that  he  rightly  comprehends  the  effect  of  Ws 
plea,  the  confession  is  recorded,  and  nothing 
further  is  done  till  judgment.  If,  on  thereon- 
trarv,  he  answers,  “  Not  guilty,  that  plea  is  tn 
tere'd  for  him,  and  the  clerk  or  attorney-general 
replies  that  be  is  guilty ;  when  an  issue  is  formed , 

1  Mass. 95;  see  4  Bla.  Com.  c.  XXV.  The  hold¬ 
ing  up  of  the  hand  Is  no  longer  obligatory  in 
England,  though  still  maintained  in  some  of  the 
United  States  with  the  qualification  that  if  the 
defendant  refuses  to  hold  up  his  hand,  but  ccrn- 
f eseee  that  he  is  the  person  named,  it  is  enough  ; 
Whart.  Cr.  PI.  A  Pr.  §  099.  In  cages  where  ar¬ 
raignment  of  the  defendant  is  required,  a  failure 
to  arraign  it*  fatal ;  54  Ind.  159 ;  31  Mich.  471 ,  3 
Penn.  (Wis.)  307  ;  1  Tex.  Ap.  408;  52  Cal.  4^J , 
see  contra ,  12  Kan.  550.  In  cases  of  a  mistrial 
(53  Ga.  35),  or  removal  to  another  court  (39  Md. 
355),  there  need  not  be  a  fresh  arraignment. 

If  the  defendant,  when  called  upon,  makes  no 
answer,  and  it  is  a  matter  of  doubt  whether  or 
not  he  is  mute  of  malice,  the  court  may  direct  a 
jury  to  be  forthwith  impanelled  and  sworn,  to 
try  whether  the  prisoner  is  mute  of  malice  or  ex 
vixitatione  Lei;  and  such  jury  may  consist  of 
any  twelve  men  who  may  happen  to  be  present. 
If  a  person  is  found  to  be  mute  exviiitationc  Dei, 
the  court  in  its  discretion  will  use  such  means  as 
may  be  suflicient  to  enable  the  defendant  to  un¬ 
derstand  the  charge  and  make  his  answer ;  and 
if  this  is  found  impracticable,  a  plea  of  not  guilty 
will  be  entered,  and  the  trial  proceed.  But  if  the 
jury  return  a  verdict  that  he  is  mute  fraudulently 
and  wilfully,  the  court  will  pass  sentence  as  upon 
a  conviction  ;  1  Mass.  103 ;  13  id.  299  ;  9  id.  402 ; 
10  Mete.  Mass.  222 ;  Archbold,  Cr.  PI.  14th  Lond. 
ed.  129 ;  Carrington,  Cr.  Law,  57  ;  3  C.  <fc  K.  121; 
Roscoe,  Cr.  Ev.  4th  Lond.  ed.  215.  See  the  case 
of  a  deaf  person  who  could  not  be  induced  to 
plead ;  1  Leach,  Cr.  Cas.  4th  ed.  451 ;  of  a  person 
deaf  and  dumb,  1  Leach,  Cr.  Cas.  4th  ed.  102  ;  14 
Mass.  207  ;  7  C.  &  P.  503 ;  6  Cox,  Cr.  Cas.  386  ;  3 
C.  K.  328. 

ARRAMEUR.  An  ancient  officer  of  a  port, 
whose  business  was  to  load  and  unload  vessels. 


There  were  formerly,  in  several  ports  of  Guy- 
enne,  certain  officers,  called  arrameurs,  or  Stow¬ 
ers,  who  were  master-carpenters  by  profession, 
and  wrere  paid  by  the  merchants,  who  loaded  the 
ship.  Their  business  was  to  dispose  right,  and 
stow  closely,  all  goods  in  casks,  bales,  boxes, 
bundles,  or  otherwise  ;  to  balance  both  sides,  to 
fill  up  the  vacant  spaces,  and  manage  every  thing 
to  the  best  advantage.  It  w  as  not  but  that  the 
greatest  part  of  the  ship’s  crew  understood  this 
as  well  as  these  stowers,  but  they  would  not  med¬ 
dle  with  it,  nor  undertake  it,  to  avoid  falling  un¬ 
der  the  merchant's  displeasure,  or  being  account¬ 
able  for  any  ill  accident  that  might  happen  by 
that  means.  There  were  also  sacquiers,  who  wore 
very  ancient  officers,  as  may  be  seen  in  the  Theo- 
dosian  code,  Unica  de  Scaccariis  Portus  Horace, 
lib.  14.  Their  business  was  to  load  and  unload 
vessels  loaded  with  salt,  com,  or  fish,  to  prevent 
the  ship’s  crew'  defrauding  the  merchant  by  false 
tale,  or  cheating  him  of  his  merchandise  other¬ 
wise ;  1  Pet.  Adm.  App.  xxv. 

ARRAS.  In  Spanish  Law.  The  dona¬ 
tion  which  the  husband  makes  to  his  wife,  by 
reason  or  on  account  of  marriage,  and  in  con¬ 
sideration  of  the  dote,  or  portion,  which  he 
receives  from  her.  Aso  &  Man.  Inst.  b.  1,  t. 
7,  c.  3. 


The  property  contributed  by  the  }„,»}  , 
1  8U8tinenda  onera  matrimonii  (for  , 

>a  /.vTu«nu(«wt 


ARRAY.  In  Practice.  The  w}i0|e 
body  of  jurors  summoned  to  attend  a  court,  as 
they  are  arrayed  or  arranged  on  the  pane! ; 
see  Challenges;  Dane,  Abr.  Index;  i 
Chitty,  Cr.  Law,  536;  Comyns,  Dig.  dal 
lenge ,  B. 

ARREARAGES.  Arrears. 
ARREARS  (Fr.).  The  remainder  of  an 
account  or  sum  of  money  in  the  hands  of  an 
accountant.  Any  money  due  and  unpaid  at 
a  given  time  ;  Cowel ;  Spelman,  Gloss. 

ARRECT.  To  accuse.  Arrectati ,  those 
accused  or  suspected. 

ARREST  (Fr.  arrtter,  to  stay,  to  stop. to 
detain).  To  deprive  a  person  of  his  liberty 
by  legal  authority.  The  seizing  a  person  and 
detaining  him  in  the  custody  of  the  law.  See 
Baldw.  234. 

As  ordinarily  used,  the  terms  arrest  and  at- 
tachment  coincide  in  meaning  to  some  extent: 
though  in  strictness,  as  a  distinction,  an  amtf 
may  be  said  to  be  the  act  resulting  from  the  iff- 
vice  of  an  attachment.  And  in  the  more  extend’’ 
sense  which  is  sometimes  given  to  attatlimeD . 
including  the  act  of  taking,  it  would 
fer  from  "arrest  in  that  it  is  more  Pec'ull*r,J;f 
plicable  to  a  taking  of  property,  while  arrm 
more  commonly  used  in  speaking  of 

The  terms  are,  however,  often  int*  r<  - 
w  hen  speaking  of  the  taking  a  man  b 
of  legal  authority.  Arrest  is  also 
some  instances  to  a  seizure  and  deten  i*' 
sonal  chattels,  especially  of  ships  an 
but  thi6  use  of  the  term  is  not  coinm° 
law. 


In  Civil  Practice.  “rr--  .  .  t0 

a  person  by  virtue  of  a  lawful  au  i  .j 

_ a;  _ A  nrrti  i  nsfc  hi©  U*  » 


The  apprehension 


answer 

action. 


the  demand  against  him 


Jtion.  ,  gi  ves  the 

One  of  the  means  which  the  la  £ 
creditor  to  secure  the  person  o  ,  bim 
while  the  suit  is  pending,  or  to  <-  jud^- 
to  give  security  for  his  appear.un 
ment;  La.  Civ.  Code,  art.  21  •  necea§tfJ 
amount  to  a  taking  into  custody  «  ^ 

to  constitute  an  arrest ;  but  t  n  it 

actual  force  or  manual  touching  power0* 
is  enough  if  the  party  be  within  .  <> 
the  officer  and  submit  to  1  1:  gulltfj 


Tjy  8.  p.  211 ; 
temp .  Hardw.  301  ;  5  B. 

N.  P.  62;  2  N.  H.  318; 


r.  da  ,  &  x*  1  .  o  31  e.  *“  ? 

Harr.  Del.  416  ;  1  Harp.  453^  ^  s6y. 
Wend,  215;  21  Ala.  240  ,  2  t 


Blackf.  294’;  but  mere  Cr- 

sion  are  not  sufficient ;  -  '  <rr’'*,rt 

13  Ark.  79;  13  Ir-od  448- 
Dana,  190;  3  HaiT.  De  •  uft  b 
Whom  to-be  made  by.  *  ,  )r;ty. 
on  officer  having  proper 


ARREST 


ARREST 
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-  ^  JEweel  SMV I mt  mrwm9  or  mmt  « 

is  ^-rusacN.  fOBCM  or  swciil  Uii:^ 

>;aJf5  Vw^e^T  Ste-zj.  xai  ike  stxix3*5  «  ik 
|wr|1-  «r  ki  Mt  isssitr:  rf  ike 

«&».  if  W  be  » i**r  ask*  be  crasiiesred  ss 
AijiiIi  k  ^  b:c  arr^.y  aue  ik 
Gew^.  ii. 

Tlx  pin  t  uf  ik  TiWi  Simp;  c— is  is 
asN?cii  k  t  m&rskiJ.  As  to  ike  power  « 
ikr  ct  t  body  to 

*1*5  Sr  or  «J*r  aa#,  1 

iSi.  iM  ax«:  Bo>l  Liv  Rep.  Mat. 

1>9Il 

Alps^ftniwitUi 
-V  wistticMi  JBO  Sable  to  irrvs:.  with  ike 
ax^Ni^  (ymii  fpedioi  cWs, 
•kiwM/rs  m  suite  on  tke  iMate'$ 
Mrtf,  Ydv.  6$;  see  1  Tern,  1$ : 
aBr*ss£«:  **?  And  their  servants.  1  B.&  C 
2>4  jD.iR.ii.SJS:  4  Saudf.  615: 
m*myt  «f  Itr ;  km^’frf  tneaii^  «rn 
or  «a  ml  1  H.  Rkift  626 :  see  15  in. 
6o*:  1  Pluk  217 ;  W  atteidi^  osart  as 
sa.  k  1  H.  Bn:£a.  626 ;  1  M*uV  \  S.  6>> : 
ItsaH^s  saiH  ike  time  tor  SGrresvier  is 
passed.*  «nd  nnder  some  other  circxmsstiKvs. 
>  T«m.  472.  224;  2  Ben,  25;  ksi  r>s  (but 
Wtii  U.  SO;  c.  ..<■ '.w^AfTu\  $  East,  447  ; 

doebsmL  and  the  privilege  does  M 
extend  »  cv*>g1>  ;  1  Taunt,  106  ;  2  Mash'  i 
S  251;  €  Bm.  226;  r^rcfn^i,  whiie  per* 
terming  divine  service ;  Bacon.  Air,  ?  V,^ 
?««,'  «£ort*r$  attending  a  public  election; 
a*c*t*r$  sued  on  ike  testator' s  Uabilit y ;  kin 
*d  as  sock ;  hmmdrt'd&rs  saol  as  such  ;  m* 
fetter*  lawfully  discharged,  2  Maule 
^  255;  15  Pick*  260;  and  see  4  Taunt, 

*** ;  2  Wans,  141 ;  7  Mete,  Mass.  227  ;  not 
^ke*  sied  on  subsequent  liabilities  or  prom- 
6  Taant.  262;  see  4  Harr,  lkl  240; 
jeers,  $tnt.  25  &  40  Geo.  Ill,  c.  67,  $ 
VJ***  on  ptwess  from  their  own  court,  8 
2SI ;  l  Haht,  415;  «ar.dk  of  the 
Ku^% 5  Bench ;  married  waie  w  on  suits  aris- 
s^trom  contracts,  l  Term.  486;  6  iV,  421 ; 
I  Taunt.  22;  bat  the  privilege  may  be  for- 
*****  by  her  conduct.  1  B,  ^  T.  5;  2  id* 
k* »  "newhera  of  congress  ami  the  state  legia- 
Utures  while  attending  the  respective  assem- 
k**  to  which  thev  Ivloug;  4  Hall.  241 ;  4 
p4v'  1W;  2  Bay,  406;"  2  Gratt.  227;  1 
\^on*  U2;  wiVitit-nen  while  i» 

_,  P^ormaiKe  of  military  duty ;  ojjfcera  ot 


254 ; 


the 


army  and  militia,  to  some  extent ;  4 


T»»0U  iir 

*«;  m 


bat  see  8  Tortn.  10i;  l  Ml. 


P  ^ '  TOrtica  to  a  suit  attending  court ;  1 1 
*•*•42$;  Coxe,  142;  4  Call,  57 ;  2  Va, 
V.f'  ^81 ;  4  Dali.  257  ;  6  Mass.  242,  264  ;  12 
p  \  S  Rich.  222;  1  Wash.  0.  C,  186;  1 
>  k1'  C-  -H  ;  see  1  Brew  Nix  0.  177 ;  in- 
*u'  »ng  a  court  of  insolvencv,  2  Marsh.  27  ;  6 
£***>  **«;  7  Yes.  212;  1  V.  &  Ik  216;  2 
24;  5  Grav,  525;  a  rotVrenoo,  l 
H5;  1  Rich.  154;  the  /brmrr ;»r<at- 
_**  °%1  a  torvign  republic  while  residing  in 
a^  ?  !h*  U  S-  :  7  Hun,  556 ;  but  a  party 
jsted  on  a  criminal  charge,  and  di^'hatwd 
msy  be  Arrested  on  civil  process  las 


fore  ke  kiixvs  ike  ««rt  r.vc® ;  72  N.C. 

5  Daba.  155;  2  Ga.  557; 
njrx*.  kcb-Aj,  naaxtrrcdhr.  ^ervmors  of 
ike  scales;  Ckf  llViin  fj  :he  F  *:  « riv«.  < 
anem^gAjnfciaiiramnal;  l  Chin.  675  ;  2 
R-  A  Aid.  222;  2  East.  1^5;  ;  Jcksts.  225; 
4  Edw.  CV  X.  Y.  227  ;  5  Harr.  1V1.  217  ; 
72  N,  L  256;  hr  leftl  conarc^'.sion,  6  Mass. 

.  . 

2  Penn.  X.  J.  216;  s*r  4  T.  B.  Mom*.  24«>; 

Wi^tu  Ohio.  422 ;  kt  see  2  AHx 
X.  C.  152  :  12  N.  Y.  1 ;  Ami  perhaps  eckrr 
classes,  busier  kvau  ^arutes.  Refcrenec  must 
tw  Lad  ir.  mary  «  tke  aS>vc  cases  to  statutes 
for  noinatxw  of  the  pit  liege.  In  aU  caxs 
where  the  prixik^e  Attac  hes  in  <\msidvTutii>n 
of  An  anersuAnoe  At  a  snoriked  |xacv  in  a  cer¬ 
tain  character,  it  inciuues  the  stay  and  a  tva- 
setuhk  time  for  coing  and  tvruTt 2  W. 
Blackst.  1112 ;  4  lGll.  225  ;  2  Johns.  Oas. 
222;  6  Blackf.  27>;  2  Harr.  1V1.  517;  but 
not  inrkading  thdays  in  the  way.  SR  ^  Aid. 
222;  4  Dali.  225;  or  deviations;  15  1VL. 
260.  And  see  ik/rw. 

IlYrre  rhv  it  may  be  ntk.  An  ar« 
rest  may  be  made  in  any  place,  except  in  the 
actual  or  cvmstructive  iwest'mx'  of  <\xirt.  and 
tke  defendant's  owr.  hvxise ;  4  Bit.  C\wn,  2>S ; 
6  Tamm.  246 ;  Cowp.  1  (centra,  72  X.  IX 
?54>;  ami  even  there  the  officer  may  break 
inner  doors  to  timl  the  defendant  when  the 
outerdoor  is  o|xnt ;  5  Johns.  2s>2 ;  1 7  t  127 ; 

6  Taunt.  550;  Cowp.  2.  Sun  i  «A  Wh 
It  cannot  be  made  on  Sunday  iw  any  juildie 
holiday ;  Slat.  25  Car.  II.  c.  7;  ev  >4ra,  6 
Biaekl.  447. 

ihVritan**  from  arrest  on  mesne  process 
may  be  citaimxi  by  givii\g  sufficient  Kail, 
which  the  officer  is  bouml  to  take ;  4  1  aunt. 
665 ;  1  Bingh.  I0S ;  2  Maule  \  S.  282  ;  6 
Term.  222;  15  East.  220;  Intt  when  the  arrest 
is  on  final  process,  giving  bail  dvx>s  not  au- 
tkorixe  a  discharge. 

If  the  defendant  otherwise  withdraw  him- 
from  arrest,  or  if  the  officer  discharge 
him  without  authority,  it  is  an  cacupe;  and  the 
sheritf  is  liable  to  the  idaintitV,  See  Ksc  ai  k. 
It  the  \xuty  is  withdrawn  forcibly  from  the 
custody  of  the  officer  by  third  persons,  it  is  a 
rescue'  See  Rkscuk, 

Extended  facilities  are  offered  to  p^xw 
debtors  to  obtain  a  dkschaige  under  the  stat¬ 
ute  ot'  most  it'  not  all  ot'  the  states  of  the 
United  States.  In  consequent,  euvpt  in 
ease's  of  appn'hendini  fraud,  in  the  etxxxxal- 
ment  ot'  proix'rty  or  an  intention  to  alvsiHxul, 
arn'sts  are  nitVoquently  made.  S<v,  as  to 
exix'ptixl  east's,  19  Conn.  540;  28  Me.  45, 

OVacmU*.  An  unauthoriitxl  am'st.  as 
under  )^nxx'ss  materially  im'guhu*  or  nv- 


lonnal ;  28  N.  H.M8? 

471;  .%  lnnl  7J;  H  M.  24*;  »  H.fcMII. 
US;  S  Wry.  Torn*.  S82 ;  S8  M«.  Sfc«;  S  K. 
1.  488;  i  Conn.  *<>:  ,s  J*j*ss-  'St>  LS">  -‘l' 

Vt  221  ‘  or  nrxxx>ss  issuing  from  a  court  which 

has  no  V'., oral  juri^llotion ,  of 

malter ;  1 0  Cok»\  «S :  ^  'l'  ;  , 

2S4 ;  10  B.  &  C.  28;  3  Q.  B,  1020,  *  t .  \  A  . 
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542:  4  Ma«.  497;  1  Gray,  1 ;  2  Cush.  577; 

4  Conn.  107;  11  id.  95;  1  111-  18:  *  Ala. 
518;  2  Fla.  171:  3  Dev.  471:  4  B.  Mocr. 
230  ;  21  S.  H.  262;  9  Ga.  73:  37  Me.  130; 

3  Crunch.  44S;  1  Curt.  C.  C.  311 ;  and  see  5 
Wend.  170;  16  Barb.  268  ;  5  X.  Y.  381 :  3 
Binn.  215 :  but  if  the  failure  of  jurisdiction  be 
as  to  person,  place,  or  process,  it  must  appear 
on  the  warrant,  to  hare  this  effect ;  Buller, 
X.  P.  83:  5  Wend.  175;  3  Barb.  17 ;  12  Vt. 
661;  6  111.401;  1  Rich.  147;  2J.J.Marsh. 
44 :  1  Conn.  40 ;  6  Blackf.  249,  344  ;  3  Munf. 
458;  13  Mo.  171:  3  Binn.  38;  8  Mete.  Mass. 
326 ;  1  R.  I.  464 ;  1  Mood.  281 ;  3  Burr. 
1766;  1  W.  BLackst.  555  ;  or  arrest  of  the 
wrong  person;  2  Scott,  x.  s.  86;  1  M.  &  G. 
775;  2  Taunt.  400;  8  X.  H.  406  ;  4  Wend. 
555  ;  9  id.  319 ;  6  Cow.  456 ;  renders  the 
officer  liable  for  a  trespass  to  the  party 
arrested.  See  1  Bennett  &  H.  Lead.  Crim. 
Cas.  180-184. 

In  Criminal  Cases.  The  apprehending  or 

detaining  of  the  person  in  order  to  be  forth¬ 
coming  to  answer  an  alleged  or  suspected 
crime. 

The  word  arrest  is  said  to  be  more  properly 
used  in  eivfl  eases,  and  apprehension  in  criminal. 
Thus,  a  man  is  arrested  under  a  eipias  ad  respon¬ 
dendum,  and  apprehended  under  a  warrant  charg¬ 
ing  him  with  larceny. 

Who  may  mate.  The  person  to  whom  the 
warrant  is  addressed  is  the  proper  person  in 
case  a  warrant  has  been  issued,  whether  he  be 
described  by  name;  Salk.  176;  24  Mend. 
418;  2  I  red.  201 ;  or  by  his  office:  1  B.  &  C. 
288  ;  2  D.  &  R.  444;  7  Exch.  827 ;  6  Barb. 
654.  See  1  Mass.  488.  But.  if  the  authority 
of  the  warrant  is  insufficient,  he  may  be  liable 
as  a  trespasser.  See  supra. 

An v  peace  officer,  as  a  justice  of  the  peace, 
1  Hale,  PI.  Cr.  86;  sheriff,  1  Saund.  77;  1 
Taunt.  46 :  coroner.  4  Bin.  Com.  292 ;  con¬ 
stable.  32  Eng.  L.  &  Eq.  783 ;  36  X.  H.  246 : 
or  watchman!  3  Taunt.  14;  3  Campb.  420; 
mav  without  a  warrant  arrest  any  person  com¬ 
mitting  a  felony  in  his  presence ;  6  Binn.  318: 
Sullivan.  Lect.  402;  3  Hawkins,  Pi.  C r.  lG4 ; 
71  Ill.  78:  or  committing  a  breach  of  the 
peace,  during  its  continuance  or  immediately 
afterwards;  1  C.  &  P-  40;  4  id.  387  ;  6  id. 
741  ;  32  Eng.  L.  &  Eq.  186  :  3  \\  end.  384 ; 

I  Root.  Conn.  66 ;  2  Nott  8c  M’C.  475:  1  Pet. 
C.  C.  390;  or  even  to  prevent  the  commis¬ 
sion;  and  such  officer  may  arrest  any  one 
whom  he  reasonably  suspects  of  having  com¬ 
mitted  a  felony,  whether  a  felony  has  actually 
been  committed  or  not:  3  Campb.  420  ;  5 
Cu*h.  281;  6  Humphr.  53;  6  Binn.  316;  3 
Wend.  350;  1  X.  H.  54 ;  whether  acting  on 
his  own  knowledge  or  facts  communicated  by 
others  ;  6  B.  &  C.  635  :  but  not  unless  the 
offence  amount  to  a  telony:  <3  Ill.  <8;  1 
Mood.  Crim.  80;  5  Exch.  378  ;  5  Cush.  281 : 

II  id.  246,  415.  See  Russ.  &  R-  5-9.  bee 

‘TpriC,,, 


teTbTJS,  VMocA  S3 :  3  W«d. ,  -  W  — -■ 

353;' 12  Ga.  293;  or  during  the  commission  |  may  not  strike  f 


of  a  breach  of  the  peace:  10  C.  &  F.  28* 
Cr.  M.  &  R.  1 57  :  25  Vt.  261 :  mav  awl 
arrest  the  felon,  and  may  upon  ,2* 

suspicion  that  the  person  arrested  b  the  ftk^ 
if  a  felony  has  been  committed ;  4  TaciiL  U 
35 :  1  Pnce.  Exch.  525 :  but  in  defence  io7l 
action  he  must  al  ege  and  prove  the  offer**  t* 
have  been  committed :  1  M.  &  W.  5U ;  2  id 
477;  10  id  105:  2  Q.  B.  375:  11  id  in  I 
6  C.  k  P.  723.  684 ;  2  Binsffi.  523 ;  €  To* 
315 :  6  R  &  C.  638 :  3  Wend.  353 :  5  C*k 
281 :  and  also  that  he  had  reasonable  sroewfe 
for  suspecting  the  person  arrested:  1  HA. 
478:  3  Campb.  35:  4  Taunt.  34:  5  C.B. 
141 ;  2  Q.  B.  169  :  1  Term.  493:  5  Kb»L 
X.  C.  722 :  1  Eng.  L.  &  Eq.  566 :  25  id. 550; 

6  Barb.  84;  9  Penn.  137:  6  Binn.  516;  6 
Blackf.  406;  18  Ala.  195:  6  id.  196:  5 
Humphr.  357 :  12  Pick.  324:  4  Wash.  C.  C. 
82.  And  see  3  Strobh.  546 ;  8  W.  \  8.  & ' : 
2  C.  A  P.  361.  565:  1  Bennett  &  H.  L*1 
Cas.  143-157;  73  Ill.  100;  66  id.  464.  As 
to  arrest  to  prevent  the  commission  of  crimes, 
see  2  B.  &  P.  260  ;  9C.  &P.  262.  Astoirtes 
by  hue  and  ctt.  see  Hue  a xd  Cry. 
arrest  bv  military  officers,  see  7  How.  1. 

Who  liable  to.  Any  person  is  liable  to  su¬ 
rest  for  crime,  except  ambassador?  and 
servants;  3  Mass.  197 :  4  id.  29;  27  Vt.  it-- 

7  Walk  483- 

TTO en  and  i ciere  it  may  be  made.  Ar  ar¬ 
rest  mav  be  made  at  night  as  well  as  oj  day  - 
and  for* treason,  felony,  breach  of  the 
or  generally  for  an  indictable  offence,  on 
dav  as  weli  as  on  other  days;  16  M-  & 
172;  2E.O.  717;  13  Mass.  547;  24  Me. 
158.  And  the  officer  may  break  open  La¬ 
ewen  of  the  criminal's  own  house:  ' 

501  ;  14  B.  Monr.  305  (even  to  arrest  a  F  ; 
son  therein,  not  the  owner:  120 
as  mav  a  private  person  in  11**“  Z?  w 
under  circumstances  which  authors 
make  an  arrest ;  4  Bla.  Com.  ^  d 

It  must  be  made  within  the 
the  court  under  whose  authonn  * 

acts:  1  Hill.  X.  T.  377  ;  2  Cr***  ^ 

Vt.  194:  3  Harr.  Del.  416 : 
k  S.  361  ;1B.S  livebr* 

for  this  purpose  can  be 
countries  only  by •  rirtue  o:  J  <>. 


248;  1  Park.  trim.  -  the 

see.  as  between  the  swt*s>  <  5#:  * 
States.  5  How.  215:  a  Men- -  B«*P^ 

Dav,  121 :  R.  M-  Cbarlt.  ^v: j‘ 

258.  As  to  arrest  m  a  >n  an^ 

Ind.  181-  As  to  what  constitute* 

2  Thomp.  &  C.  224  offioer  .utbj*, 

Manner  of  making.  A  warr^ 

„  ««..  Zf'zX*  «f£, 

from  the  circumstance*.  ^  peL* 4 
force :  9  Port.  Ala.  195;  8  ”  B**  fB> 
24  Me.  158  JlVd.  52?  *  he 

Cush.  60;  7  Blaekt.  64;  -  N  <«>0*  ^ 
C.  596:  6  D.  &  R-  ^  ' 

L. _ pvre Dt  Ill  ><■" 
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mav  kill  the  felon  if  he  cannot  otherwise  be 
taken ;  see  7  C.  &  P.  140  ;  2  Mood.  &  li.  39  ; 
73  III.  78 ;  see  1  Hugh.  5G0 ;  and  so  may  a 
private  person  in  making  an  arrest  which  he 
is  enjoined  to  make ;  4  Bla.  Com.  293  ;  and 
if  the  officer  or  private  person  is  killed,  in 
such  case  it  is  murder.  Reading  a  warrant 
and  directing  the  defendant  to  appear,  is  not 
an  arrest;  82  111.  485.  Arresting  the  body 
and  exhibiting  the  process  is  enough  ;  50  Vt. 
728. 


ARREST  OF  JUDGMENT.  In  Prac¬ 
tice.  The  act  of  a  court  by  which  the  judges 
refuse  to  give  judgment,  because  upon  the 
face  of  the  record  it  appears  that  the  plaintiti 
is  not  entitled  to  it. 

A  motion  for  arrest  of  judgment  must  be 
grounded  on  some  objection  arising  on  the 
face  of  the  record  itself;  and  no  defect  in 
the  evidence  or  irregularity  at  the  trial  can  be 
urcred  in  this  stage  of  the  proceedings.  But 
any  want  of  sufficient  certainty  in  the  indict¬ 
ment,  as  in  the  statement  of  time  or  place 
(where  material),  of  the  person  against  whom 
the  offence  was  committed,  or  of  the  facts 
and  circumstances  constituting  the  oil  once,  or 
otherwise,  which  is  not  aided  by  the  verdict, 
is  a  ground  for  arresting  the  judgment.  In 
criminal  cases,  an  arrest  of  judgment  is  found¬ 
ed  on  exceptions  to  the  indictment.  In  civi 
cases  whatever  is  alleged  in  arrest  ot  judg- 
ment  must  be  such  mutter  as  would  on  de¬ 
murrer  have  been  sufficient  to  overtuin  t  le 
action  or  plea.  In  the  applicability  o  the 
rule  there  is  no  difference  between  civi  and 
criminal  cases  ;  60  Penn.  367.  Although  the 
defendant  himself  omits  to  make  any  motion 
in  arrest  of  judgment,  the  court,  it  on  a  re¬ 
view  of  the  case  it  is  satisfied  that  the  defend¬ 
ant  has  not  been  found  guilty  of  any  offence 
in  law,  will  of  itseil  arrest  the  judgmen  , 
East,  146.  Where  a  statute  upon  which  an 
indictment  is  founded  was  repealed  after  the 
finding  of  the  indictment,  but  before  plea 
pleiled,  the  court  arrested  the  judgment ;  18 
Q.  B.  761 ;  Dearsl.  3.  See  also  8  Ad.  &  E. 
496;  1  Rus’s.  &  R-  429  ;  11  Pick.  350;  2  *  . 
373  ;  6  Cush.  465;  12  id.  501.  It  the  judg¬ 
ment  is  arrested,  all  the  proceedings  arc  set 
aside,  and  judgment  of  aeqintta  is  8*  '  | 
but  this  will  be  no  bar  to  a  new  indictment, 
Comyns,  Dig.  Indictment,  N. 

a  controversy,  are  naciy  w 
consumed. 

ARRESTEE.  In  Sooteh  Law.  He  in 

whose  hands  a  debt,  or  proper  y  arrest- 
session,  has  been  arrested  by  a  g 
ment, 


ARRESTER.  In  Scotch  Law.  One 

who  sues  out  and  obtains  an  arrestment  of 
his  debtor’s  goods  or  movable  obligations. 
Erskine,  Inst.  3.  6.  1. 

ARRESTMENT.  In  Scotch  Law. 
Securing  a  criminal’s  person  till  trial,  or  that 
of  a  debtor  till  he  give  security  judicio  sisti. 
The  order  of  a  judge,  by  which  he  who  is 
debtor  in  a  movable  obligation  to  the  ar¬ 
rester’s  debtor  is  prohibited  to  make  payment 
or  delivery  till  the  debt  due  to  the  arrester 
be  paid  or  secured.  Erskine,  Inst.  3.  6.  1 ; 
1.  2.  12. 


Where  arrestment  proceeds  on  a  depending 
action,  it  may  be  loosed  by  the  common  debtor’s 
giving  security  to  the  arrester  for  his  debt,  in  the 
event  it  shall  be  found  due ;  Erskine,  Inst.  3. 6. 7. 


If,  in  contempt  of 

ment  of  the  sum  or  1  -  only  liable  crimi- 

the  common  debtor,  he  is  n  t  j,ut  he  must 
nally  for  breach  of  the  ««^t,Ereklne,  lust, 
pay  the  debt  again  to  the  arrester ,  ^  > 

3.  6.  6. 


ARRET  (Fr.).  A  judgment,  sentence,  or 
decree  of  a  court  of  competent  jurisdiction. 

The  term  is  derived  from  the  French  law,  and 
is  used  in  Canada  and  Louisiana. 

Saisie  arrit  is  an  attachment  of  property  in 
the  hands  of  a  third  person.  La.  Code  Tract, 
art.  209;  2  Low.  C.  77;  5  id .  198,  218. 

ARRETTED  ( arrectatus ,  i.  e.  ad  rectum 

vocatus).  . 

Convened  before  a  judge  and  charged  with 

a  crime.  * 

Ad  rectum  malefactorem  is,  according  to  Brac- 
ton,  to  have  a  malefactor  forthcoming  to  be  put 
on  his  trial. 

Imputed,  or  laid  to  one’s  charge;  as,  no 
folly  may  be  arretted  to  any  one  under  age. 
Braeton.  1.  3,  tr.  2,  c.  10 ;  Cunningham,  Diet. 

ARRHiE.  Money  or  other  valuable  things 
given  by  the  buyer  to  the  seller,  for  the  pur¬ 
pose  of  evidencing  the  contract ;  earnest. 

There  are  two  kinds  of  arrhie  :  one  kind  given 
when  a  contract  has  only  been  proposed ;  the 
ot  her  when  a  sale  has  actually  taken  place.  Those 
which  are  given  when  a  bargain  lias  been  merely 
nroDOsed  before  It  has  been  concluded,  form  the 
matter  of  the  contract,  by  which  he  who  gives  the 
arrlue  consents  and  agrees  to  lose  them,  and  to 
transfer  the  title  to  them  in  yie  opposite  party,  in 
ease  he  should  refuse  to  complete  the  proposed 
barirain  ;  and  the  receiver  of  nrrhte  is  obliged  on 
1, is  part  to  return  double  the  amount  to  the  giver 
of  them  in  ease  he  should  fail  to  complete  Ins 
oart  of  the  contract ;  Potliier,  Contr.  de  Vcnte, 
n.  498.  After  the  contract  of  sale  lias  been  com- 
uieted,  the  purchaser  usually  gives  arrhte  as 
evidence  that  the  contract  has  been  perfected. 
\rrhse  are  therefore  defined  quod  ante  pretium 
datur ,  et  Jldem  fecit  contractus,  facti tot, usque 
pccunia  solvendce.  Id.  n.  50b ;  Cod.  4.  >■  ~- 

ARRIAGE  AND  CARRIAGE.  Ser¬ 
vices  of  an  indefinite  amount,  formerly  exited 
from  tenants  under  the  Scotch  law.  *•  » 
Diet. 

ARRIER  BAN.  A  second  summons  to 
join  the  lord,  addressed  to  those .who  had 

neglected  the  first.  A  summons  of  the  infe¬ 
riors  or  vassals  of  the  lord.  iH  ’ 

To  be  distinguished  from  aribannum. 

ARRIERE  FIEF  (Fr.).  An  inferior  fee 
granted  out  of  a  superior.  . 

ARRIVE.  To  come  to  a  particular  place ; 


abrogation 
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to  reach  a  particular  or  certain  place.  See 

cases  in  Leake,  Contr.,  and  >n  Abb.  Diet. , 

1  llroek.  411  ;  2  Cush.  439;  8  B.  &  C.  119. 

ARROGATION.  The  adoption  of  a  per¬ 
son  sut  juris.  1  Brown,  Civ.  Law,  119 ;  Dig. 
1.  7.  5;  Inst.  1.  11.  3. 

ARSER  IN  LE  MAIN.  (Burning  in 
the  hand.)  The  punishment  inllicted  on  those 
who  received  the  benefit  ot  clergy.  Temies 
de  la  Ley . 

ARSON  (Lat.  ardere,  to  burn).  The 
malicious  burning  of  the  house  ot  another. 
Coke,  3d  Inst.  66;  Bishop,  Cr.  L.  §  415;  4 
Bla.  Com.  220;  2  Pick.  320;  10  Cush.  479  ; 

7  Gratt.  619;  9  Ala.  175;  7  Blaekf.  168;  1 
Leach,  Cr.  Cas.  4th  cd.  218;  51  Cal.  319; 
12  Bush,  243. 

The  house,  or  some  part  of  it,  however 
small,  must  be  consumed  by  fire;  9  C.  &  P. 
45;  16  Mass.  105;  5  Ired.  350.  The  ques¬ 
tion  of  burning  is  one  of  fact  for  the  jury  ;  J 
Mood.  Cr.  Cas.  398;  5  Cush.  427. 

It  must  be  another's  house;  1  Bishop,  Crim 
Law,  §  389  ;  but  aliter  under  the  N.  H,  stat¬ 
ute;  51  N.  H.  176;  but  if  a  man  set  fire  to 
his  own  house  with  a  view  to  burn  his  neigh¬ 
bor’s,  and  does  so,  it  is,  at  least,  a  great  mis¬ 
demeanor;  1  Hale,  PI.  Cr.  568;  2  Last,  PI. 
Cr.  1027  ;  5  Russ.  &  R,  Cr.  Cas.  487;  W. 
Jones,  351;  2  Pick.  325;  34  Me.  428  ;  2  Nott 
&  M’C.  36;  8  Gratt.  624;  5  B.  &  Ad.  27. 
See  1  Park.  Cr.  Cas.  560;  2  Johns.  105;  7 
Blaekf.  168. 

The  house  of  another  must  be  burned,  to 
constitute  arson  at  common  law ;  but  the  term 
“ house”  comprehends  not  only  the  very 
mansion-house,  but  all  out-houses  which  are 
parcel  thereof,  though  not  contiguous  to  it, 
nor  under  the  same  roof,  such  as  the  barn, 
stable,  cow-house,  sheep-house,  dairy-house, 


is  otherwise,  to  a  considerable  extent,  bv  stat¬ 
ute  ;  8  Rich.  So.  C.  276  ;  4  Lev.  305;  4 
Call,  109 ;  5  Grand),  C.  C.  73.  Ii  homicide 
result,  the  act  is  murder ;  1  Green,  N.  J.  361 ; 
1  Bishop,  Cr.  Law,  361. 

It  is  not  an  indictable  offence  at  common 
law  to  burn  one’s  own  house  to  defraud  in- 
surers ;  1  Whart.  Cr.  L.  §  843  ;  otherwise  in 
some  states  by  statute;  51  N.  II.  176;  19 K. 
Y.  537  ;  32  Cal.  160. 

ARSURA.  The  trial  of  money  by  heat¬ 
ing  it  alter  it  was  coined.  Now  obsolete. 

ART.  A  principle  put  in  practice  and  ap¬ 
plied  to  some  art,  machine,  manufacture,  or 
composition  of  matter.  4  Mas.  1 ;  see  actot 
Cong.  July  8,  1870. 

Copper-plate  printing  on  the  back  ol  a 
bank-note  is  an  art  lor  which  a  patent  may 
be  granted;  4  Wash.  C.  C.  9;  see, 
Fisher,  133  ;  as  to  “lost  arts,”  10 How. 4^. 

ART  AND  PART.  In  Scotch  Law. 

The  oflence  committed  by  one  who  aids  an 
assists  the  commission  ot  a  crime,  but 
not  the  principal  or  chief  actor  *"  S  in 
commission.  An  accessary.  A  pri  I 
the  second  degree.  Paterson,  Comp.  ^ 

A  person  maybe  guilty,  art  and ‘PJ1/!’  fime; or 
giving  advice  or  counsel  to  commit  il;  or 

by  giving  warrant  or  mandate  to  c 
by  actually  assisting  the  criminal  i 
tion.  .  •  ,*t  «eems  agreed 

mill-house,  and  the  like,  being  within  the  J”  !* 


from  the  wilful  act  of  firing ;  1  Russ.  &  \\  p 
Cas.  207;  1  Mood.  Cr.  Cas.  263;  2  B.  &  p 
264.  But  this  doctrine  can  only  arise  where 
the  act  is  wilful ;  and  therefore,  if  the  fjre 
appears  to  be  the  result  of  accident,  the  party 
who  is  the  cause  of  it  will  not  be  liable.  * 


curtilage,  or  same  common  fence,  as  the  man¬ 
sion  itself;  1  C.  &  K.  533  ;  14  M.  &  W.  181 ; 
4  C.  &  P.  245  ;  20  Conn.  245  ;  16  Johns.  203 ; 
18  id.  115;  3  Ired.  570;  3  Rich.  242;  5 
Whart.  427  ;  4  Leigh,  683  ;  4  Call.  109.  And 
it  has  also  been  said  that  the  burning  of  a 
barn,  though  no  part  of  the  mansion,  if  it  has 
corn  or  hay  in  it,  is  felony  at  common  law :  1 
Hale,  P.  C.  567 ;  4  C.  &  P  245 ;  5  W.  &  S. 
385;  contra ,  81  Ill.  565.  In  Massachusetts, 
the  statute  refers  to  the  dwelling-house  strictly ; 
16  Pick.  161  ;  10  Cush.  478.  And  see  3 
Story,  U.  S.  Laws,  19,  99.  Where  a  prisoner 
set  fire  to  his  cell,  in  order  to  effect  an  escape, 
held,  not  arson;  18  Johns.  115;  but  see  1 
Whart.  Cr.  L.  §  829;  8  Call,  109;  49  Ala. 
30.  The  burning  must  have  been  both  mali¬ 
cious  and  wilful;  Roseoe,  Cr.  Ev.  272*  2 
East,  PI.  Cr.  1019,  1031  ;  1  Bishop,  Ci\L~ 
§  259  ;  28  Miss.  100.  And  generally,  if  the 
aet  is  proved  to  have  been  done  wilfully,  it 
may  be  inferred  to  have  been  done  maliciously 
unless  the  contrary  is  proved ;  1  Russ.  &  R. 
f  r.  Cas.  26.  On  a  charge  of  arson  for  setting 
hre  to  a  mill,  an  intent  to  injure  or  defraud 


criminal,  and  that,  in  the  ]e^r 

circumstances  arising  from  the 
age,  the  jocular  or  careless  man  r  softeJ1' 
advice,  etc.,  may  be  received  as  pkas 

ing  the  puui8hment.  ^mmit  a  crim!l 

One  who  gives  a  mandate  to  gee©*1®0? 
as  he  is  the  tirst  spring  of  the  ac  »  justr 
guilty  than  the  person  einplo) e 
ment  in  executing  it.  c0mmittef  L. 

Assistance  may  be  given  to  t  tion>  t»ut  P  , 
crime,  not  only  in  the  actual  e.  cri1?* 

vious  to  it,  by  furnishing  bimjiernieaI)g  of  1, 
intent,  with  poison,  arms,  or  which1®. 

petrating  it.  That  .or.  of  >v)»  hjf 

given  until  after  the  crimina11’  ,t  be 
commonly  called  abetting,  of  tb* P* 

criminal,  does  not  infer  art  a  ^ 

oirval  nrimn  •  1? rclrillf*.  IUSt*  **• 


iflt)' 


petrating 
fiven  unt 
ommonly 
criminal,  c - 

cipal  crime;  Erskine,  Inst.  —  -0, 

ARTICLES  (Lat.  articult^^g^t  ‘,r 
Divisions  of  a  written  or  prin  ^  j 

agreement.  .  .  .  ^otters  ;ng 

A  specification  of  distinc  or  ^qui 
upon  or  established  by  »ut  1  *  <0f 

judicial  action.  is 

The  fundamental  idea  of  part^intf 

an  object  comprising  some  intern  » ^ 
plex  whole.  See  Worcester,  V  c 


the  mill-owners  will  be  conclusively  inferred  applied ^  for* example,  to  a 


inicus 


V  12T1CIES  or  COXFOEIinOS 


-ae  fci>> 

JEbC  ^  t:»4» 


prx^r  fn-iL  klR. 

«!  ,  C  D. 


Hir 


wr?  k  2  2©  4o  so 

»:  1  DaitS,  Ck  Pr.  3w7 ;  sad  fc  i;»prjt 

»ae  parrr  ¥i?«  wrz^s  *3*  to  a 

at  wcs^  *  tk  c^ectioK.  tir  k  bst  be 
to  Kec  tLesi;  1  lhxklL  CkS Pr. 

to*- 

Uror  tie  stipes,  2  ?p??iL  onkr  s 

llouk^eridoee;  ?  Iki.  Ck  iJ?; 
ffiKiih-  to  be  :  1  Brag, 

OH.  1*7. 

Tk  BSrrrx^fiwrief  be  «o  *kped  x& 
•st  to  cd  far  endesee  vkadb  s^ie<  directly 
to  k®  is  kae  is  tk  «#;  2  iSnmn  Sli. 
*  3  Jobs.  Ck  ^ ;  1®  Vcs.  Ck.  43. 

The  oc^ecrksts  can  be  takes  only  to  ike  credit 
ad  aoc  to  tk  mprttsrr  of  tk  irhaeses.  Z 
Ask-  t4t:  Z  Johns.  Ck  awl  tk  coat 
»re  to  kff  all  tk  eridwe  read  i&i;^  of 
is  rak:  2  Ves.  CL  253;  fee.  seaenl’y.  1 
I>nkIL  Ck  Pr.  333  t*q  7  10  W*.  Cb- 43 ; 
13  ik.  127;  2  Yes.  A  B.  2*7;  1  Sim.  A  S. 
447. 

In  Tlr^f&crsg Law.  A  coapkst  is 
the  farm  of  a  Ebel  exkfldied  to  an  ecckaa- 
twl  eocrt. 

In  Scotch  Lav.  Sbns?:  bcsbess.  Bell. 
Dirt. 

ARTICLBS  OF  AGREEM2INT.  A 

aeiBani^i^acf  tk  terms  of  an  agree- 


-^5  CF  OC 2CFZZ ZF-AZT Z ?v 

Ike  tsk  of  tk  fua  -n  u-  >  j,t 

a*-ajrs«*  aickL  sases  of  tk  Cbbse* 
mantes  m  Aaenrx 

_  Tbr  nC  tide  v**  —  Ara&es  of  CoBc^te1*- 
5po  izii  ^rrucsL  hot  kmui  tk  a 

Xem  Hia:ssst.  XLi^sfa-:  miss  Rit,  Kkk 
Lsjcif  md  Prrni  »e  Paiscxon.  f  r  1  ~i 
New  York.  Xt»  Jersey.  P«mr!nau. 
DsIitct-  Ifa  iliad  TrriiL  >'od  Cso- 
Esa-  Sxii  Csrefasa.  ak  Gt'orpL*’  I:  etc 
aketed  in:  am  aeo  krte  on  tk  fr^r  day 
of  MjrL  KSLaaiRMMi  a?  the  siyi  utL 
ikw  m3  skeirvt  Wednesday  of  MrtL  17>J»: 


>3e  of  thus  kfna  1 " 
‘  Jnfe*  Com- 

of  tie  Uiicd 


They  may  relate  either  to  real  o 
«ate,  or  bock  and  if  in  proper 


-  personal 

_  _  _ _ ^  form  will 

create  an  equitable  estate  or  trust  srh  that  a 
sperkk  peTt  ormaoee  may  be  had  in  equity. 

The  instrument  should  contain  a  clear  and 
tapbeit  statement  of  the  acme*  of  the  parties. 
^th  their  additions  for  purposes  of  distinc¬ 
tion.  as  veil  as  a  designation  as  parties  cl  the 
secood.  etc.,  port :  lie  F*bjert-matt£r  at 
the  contract,  rodudin?  the  time,  ploce,  and 
oor^  important  details  of  the  manner  of  per- 
fan^TtU  premises  to  be  perfumed 
«eh  pmr  :  file  date ,  «bick  sbooM  be  truly 
stared.  It  shoold  be  signed  by  the  parties  at 
their  agents.  When  signed  by  an  agent,  t-e 


Tie 

k  c«c«d 

or  1 hr  C 
ftow,  tooklc.1 

Thr  sty k  of  t he  ccoEvk-ay  was.  H  the  fr?: 

krsd  to  be.  “The  Usned  Seizes  of 
The  skcc«!  artkk  declared  tkas  each 
mtzmf  ns  »wcnT.  freedm.  and  sds 
pesdesee.  as*i  every  jmshrti*,  tal 

R£ti  vhkh  was  nee  fcy  thas  wchitfiiic  r-- 
drjecs^i  to  the  T^ed  h  f  .  t- 

aseesbted.  Tk  ~JErd  irack  ih&i 

the  stales  feveraZy  fUr^  fsic  a  Sm  rupf  of 
t riadstzp  wish  eaeh  reiser.  fce  Their  c»d>x  de- 
fcue,  the  seesrsiy  of  Tiar  Seraes.  *ad  shear 
— •  ~t~  l ~  wseni areliare ;  :  nlnr  "hnss*.'  f> 

to  ircTrt  'Ckf  ICinS  lH  lilW  U>  CC 

taarfcs  made  v;«a  them,  cr  any  of  them,  on 
nceozBS  of  itlAo.  *cT«vmir.  trade,  or  may 
r<;Sy  'ftceace  wbiseiw.  Tbe  fourth  tickle  is 
c-arH  ihe  6w  rr.barirazns  of  each  of  the 
ssaic*  varaKois  and  fnnirr^  frees  justice  d- 
lie  esT^Lkc  to  all  she  -rinr^f  f 
free  c inuects  zn  the  »wl  ftaies :  that  the  peopk 
of  ear*  ?u:e  sjocM  have  free  iasng  az>i  ivn'j 
to  tad  frea  any  other  scale,  tad'sbodd  et;  y  all 
the  pririk«es  ^  trade  and  wnaerre.  subject  so 
the  same  dssaes  and  resrrviiccs  as  the  mhaf4- 
tains :  this  fsLrirrres  frocc  justice  should,  n^oa 
the  *****  of  the  encotne  of  the  state  fr  — 
which  they  *ed.  be  defremfd  np:  and  that  fell 
f*f:h  and  eredn  should  be  siiee.  is  each  of  the 
suits,  to  the  records,  acts,  and  judicial  prteved- 
of  the  courts  and  nin?ai:e>  of  every  ceber 
state. 

Ha  Tins:  thos  presided  fc  the  security  anl  m- 
tereourse  of  the  states,  the  next  article  (1*1) 
provided  for  the  ccsanirai*  n  of  a  genera!  con¬ 
gress,  dec  Larins:  that  dek-sates  should  be  eh*  **•  n 
ta  soeh  Kanner  as  the  k^rislamie  of  each  sraie 
shoald  direct :  to  meet  in  oodgress  on  the 
Monday  in  every  year,  with  a  p»ver.  reserved  to 
each  srate.  to  recall  any  or  aQ  of  th1  • 

and  to  send  others  in  their  stead.  No  state  was 
to  be  represented  la  congress  bv  k-ss  tmo 
nor  more  than  seTcn  reeabers.  >o  iseiesra.e^  »s 
ebgibie  for  more  ih»n  three  in 
tears:  and  bo  delegate  **s  catar  e  <. .  hoi ...^. 
—  •'  •  .  •  ■-■  ;  '  ‘  ■  '  ■  .•.'  ••  ' 
Each  state  was  to  maintain  its  own  delega.es. 

and.  in  aderBi^Q^j* 

to  have  one  vole-  Freedom  of  speech  and  de- 
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bate  in  congress  was  not  to  be  impeached  or 
questioned  in  any  other  place ;  and  the  members 
were  to  be  protected  from  arrest  and  imprison¬ 
ment  during  the  time  of  their  going  to  and  from 
and  attendance  on  congress,  except  for  treason, 
felony,  or  breach  of  the  peace. 

By  subsequent  articles,  congress  was  invested 
with  the  sole  and  exclusive  right  and  power  ol 
determining  on  peace  and  war,  unless  in  case  ol 
an  invasion  of  a  state  by  enemies,  or  an  immi¬ 
nent  danger  of  an  invasion  by  Indians  ;  ol  send¬ 
ing  and  receiving  ambassadors ;  entering  into 
treaties  and  alliances,  under  certain  limitations 
as  to  treaties  of  commerce  ;  of  establishing  rules 
for  deciding  all  cases  of  capture  on  land  and 
water,  and  for  the  division  and  appropriation  of 
prizes  taken  by  the  land  or  naval  forces,  in  the 
service  of  the  United  States ;  of  granting  letters 
of  marque  and  reprisal  in  time6  of  peace  ;  of  ap¬ 
pointing  courts  for  the  trial  of  piracies  and  felon¬ 
ies  committed  on  the  high  seas  ;  and  of  establish¬ 
ing  courts  for  receiving  and  finally  determining 
appeals  in  all  cases  of  captures. 

Congress  was  also  invested  with  power  to  de¬ 
cide  in  the  last  resort,  on  appeal,  all  disputes  and 
differences  between  two  or  more  states  concern¬ 
ing  boundary,  jurisdiction,  or  any  other  cause 
whatsoever ;  ‘  and  the  mode  of  exercising  that 
authority  was  specially  prescribed.  And  all  con¬ 
troversies  concerning  the  private  right  of  soil, 
claimed  under  different  grants  of  two  or  more 
states  before  the  settlement  of  their  jurisdiction, 
were  to  be  finally  determined  in  the  same  man¬ 
ner,  upon  the  petition  of  either  of  the  grantees. 
But  no  state  was  to  be  deprived  of  territory  for 
the  benefit  of  the  United  States. 

Congress  was  also  invested  with  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy 
and  value  of  coin  6truck  by  their  own  authority, 
or  that  of  the  United  States ;  of  fixing  the  stand¬ 
ard  of  weights  and  measures  throughout  the 
United  States  ;  of  regulating  the  trade  and  man¬ 
aging  all  affairs  with  the  Indians,  not  members 
of  any  of  the  states,  provided  that  the  legislative 
right  of  any  state  within  its  own  limits  should 
not  be  infringed  or  violated  ;  of  establishing  and 
regulating  post-offices  from  one  state  to  another, 
and  exacting  postage  to  defray  the  expenses  ;  of 
appointing  all  officers  of  the  land  forces  in  the 
service  of  the  United  States,  except  regimental 
officers ;  of  appointing  all  officers  of  the  naval 
forces,  and  commissioning  all  officers  whatsoever 
in  the  service  of  the  U nited  States ;  and  of  making 
rules  for  the  government  and  regulation  of  the 
land  and  naval  forces,  and  directing  their  opera¬ 
tions. 

Congress  was  also  invested  with  authority  to 
appoint  a  committee  of  the  states  to  sit  in  the 
recess  of  congress,  and  to  consist  of  one  delegate 
from  each  state,  and  other  committees  and  civil 
officers,  to  manage  the  general  affairs  under  their 
direction  ;  to  appoint  one  of  their  number  to  pre¬ 
side,  but  no  person  was  to  serve  in  the  office  of 
president  more  than  one  year  in  the  term  of  three 
years  ;  to  ascertain  the  necessary  sums  for  the 
public  service,  and  to  appropriate  the  same  for 
defraying  the  public  expenses  ;  to  borrow  money 
and  emit  bills  on  credit  of  the  United  States  ;  to 
build  and  equip  a  navy  ;  to  agree  upon  the  num¬ 
ber  of  land  forces,  and  make  requisitions  upon 
each  state  for  its  quota,  in  proportion  to  the  num¬ 
ber  of  white  inhabitants  in  such  state.  The  leg¬ 
islatures  of  each  state  were  to  appoint  the  regi¬ 
mental  officers,  raise  the  men,  and  clothe,  arm, 
anti  equip  them  at  the  expense  of  the  United 
Staton. 

Congress  was  also  invested  with  power  to  ad¬ 
journ  for  any  time  not  exceeding  six  months, 
and  to  any  place  within  the  United  States  ;  and 


provision  was  made  for  the  publication  of  it 
journal,  and  for  entering  the  yeas  and  navi! 
thereon  when  desired  by  any  delegate. 

Such  were  the  powers  confided  in  congress 
But  even  these  were  greatly  restricted  in  their 
exercise  ;  for  it  was  expressly  provided  that  con¬ 
gress  should  never  engage  in  a  war ;  nor  grant 
letters  of  marque  or  reprisal  in  time  of  peace1 
nor  enter  into  any  treaties  or  alliances ;  nor  coin 
money  or  regulate  the  value  thereof;  nor  ascer¬ 
tain  the  sums  or  expenses  necessary  for  the  de. 
fence  and  welfare  of  the  United  States ;  noremit 
bills ;  nor  borrow  money  on  the  credit  of  the 
United  States;  nor  appropriate  money;  nor 
agree  upon  the  number  of  vessels  of  war  to  be 
built,  or  purchased,  or  the  number  of  land  or 
sea  forces  to  be  raised ;  nor  appoint  a  commander- 
in-chief  of  the  army  or  navy  ;  unless  nine  states 
should  assent  to  the  same.  And  no  question  on 
any  other  point,  except  for  adjourning  from  day 
to  day,  was  to  be  determined,  except  by  vote  of 
the  majority  of  the  states. 

The  committee  of  the  states,  or  any  nine  of 
them,  were  authorized  in  the  recess  of  congress 
to  exercise  such  powers  as  congress,  with  the  as¬ 
sent  of  nine  states,  should  think  it  expedient  to 
vest  them  with,  except  powers  for  the  exercise  of 
which,  by  the  articles  of  confederation,  the  assent 
of  nine  states  w  as  required,  which  could  not  be 
thus  delegated.  .  ... 

It  w  as  further  provided  that  all  bills  of  credit, 
moneys  borrowed,  and  debts  contracted  by  or 


under  the  authority  of  congress  before  the  co- 
federation,  should  be  a  charge  against  the  urn 
States  ;  that  when  land  forces  were  raised  by  any 
state  for  the  common  defence,  all  officers  o 
under  the  rank  of  colonel  should  be  aPlK' 
by  the  legislature  of  the  state,  or  in  sue 
ner  as  the  state  should  direct ;  and  all  \a 
should  be  filled  up  in  the  same  manner, 
all  charges  of  war,  and  all  other  expen  ^ 

common  defence  or  general  welfare,  ^ 

defrayed  out  of  a  common  treasury,  w  rtj0D 
be  supplied  by  the  several  states,  m  l  1  led 
to  the  value  of  the  land  within  each  state  g 
or  surveyed,  and  the  buildings  and  impw  ^ 
thereon,  to  be  estimated  accordi ng  ^or  that 

prescribed  by  congress  ;  and  the  la-  ^  tbe 
proportion  w  ere  to  be  laid  and  tiue  agreed 
legislatures  of  the  states  w  ithin 
upon  by  congress.  the 

Certain  prohibitions  were  laid  >o 

eise  of  powers  by  the  resp^tij  ruitcd 
state,  without  the  consent  of  the  cu 
could  6end  an  embassy  to, or  re  anV  ki®£> 
from,  or  enter  into  any  treaty  ’  n  bold11*-- 
prince,  or  state  ;  nor  could .an  I  or  aDy  ^ 
any  office  under  the  Lmtcd  office?  r 

them,  accept  any  present,  emolumj  ,  g 
title  from  any  foreign  king,  Prl  ’  0f  uobil1 . 
could  congress  itself  grant  any  v  treaty*  t 
No  two  states  could  enter  into  a£ther,  wit^ 
federation,  or  alliance  with  e  c0uld W ‘V 
the  consent  of  congress,  N°  interfere 
imposts  or  duties  w  hich  migh  n  ^  were  t 
proposed  treaties.  No  yesse  ^  pCflce,  j*  (,r 
kept  up  by  any  state  in  tin  de^n 

deemed  necessary’  by  eonfrre »b  cept  a*/  jt & 

trade  ;  nor  any  body  of  for^V/t0  g^fevetf 
be  deemed  requisite  by  ^ong  ^ 
forts  and  necessary  for  » JgJ  up  * 
state  wTas  required  always  to  j(J,hk 

ulated  and  disciplined  mlllt  wit*1 

and  accoutred,  and  to  be  Pr  ^  and 
field-pieces,  and  tents,  an  vn  state 

tion,  and  camp  equipage-  0f  in* 

in  w  ar  without  the  eonse  r  \n  d**1^., 
actually  invaded  by  enemh  *  c0Uld  a  ’ 
vasiou  by  the  Indians.  -  * 
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errant,  commissions  to  any  ships  of  war,  nor  let¬ 
ters  of  marque  and  reprisal,  except  after  a  de¬ 
claration  of  war  by  congress,  unless  such  6tate 
were  infested  by  pirates,  and  then  subject  to  the 
determination  of  congress.  No  state  could  pre¬ 
vent  the  removal  of  any  property  imported  into 
any  state  to  any  other  state,  of  which  the  owner 
was  an  inhabitant.  And  no  imposition,  duties, 
or  restriction  could  be  laid  by  any  state  on 
the  property  of  the  United  States  or  of  either 
of  them. 

There  was  also  provision  made  for  the  admis¬ 
sion  of  Canada  into  the  Union,  and  of  other 
colonies,  with  the  assent  of  nine  states.  And  it 
was  finally  declared  that  every  state  should  abide 
by  the  determinations  of  congress  on  all  ques¬ 
tions  submitted  to  it  by  the  confederation  ;  that 
the  articles  should  be  inviolably  observed  by  every 
state ;  that  the  union  should  be  perpetual ;  and 
that  no  alterations  should  be  made  in  any  of  the 
articles,  unless  agreed  to  by  congress  and  con¬ 
firmed  by  the  legislatures  of  every  state. 

ARTICLES  OF  IMPEACHMENT.  A 

written  articulate  allegation  of  the  causes  for 
impeachment. 

They  are  called  by  Blackstone  a  kind  of  bills 
of  indictment,  and  perforin  the  same  office  which 
an  indictment  does  in  a  common  criminal  case. 
They  do  not  usually  pursue  the  strict  form  and 
accuracy  of  an  indictment,  but  are  sometimes 
quite  general  in  the  form  of  the  allegations. 
Wooddeson,  Lect.  605 ;  Comvns.  Dig.  Parlia¬ 
ment  (L.  21);  Story,  Const.  §  807  et  seq.  ;  Com. 
Dig.  Parliament ,  L.  21 ;  Foster,  Cr.  L.  389.  They 
should,  however,  contain  so  much  certainty  as  to 
enable  a  party  to  put  himself  on  the  proper  de¬ 
fence,  and  in  case  of  an  acquittal  to  avail  himself 
of  it  as  a  bar  to  another  impeachment.  Additional 
articles  mav  perhaps  be  exhibited  at  any  stage  of 
the  proceedings  ;  Rawle,  Const.  216. 

The  answer  to  articles  of  impeachment  need 
not  observe  great  strictness  of  form  ;  and  it  may 
contain  arguments  as  well  as  facts.  It  is  usual 
to  give  a  full  and  particular  answer  to  each  arti¬ 
cle  of  the  accusation ;  Story,  Const.  §  810 ;  Jeff. 
Man.  §  53. 

ARTICLES  IMPROBATORY.  In 

Scotch  Law  Articulate  averments  setting 
forth  the  facts  relied  upon.  Bell,  Diet. 

That  part  of  the  proceedings  which  cor¬ 
responds  to  the  charge  in  our  English  bill  in 
chancery  to  set  aside  a  deed.  Paterson,  C  omp. 
The  answer  is  called  articles  approbatory. 

articles  op  partnership. 

written  agreement  by  which  the  parties  enter 
into  a  partnership  upon  the  conditions  there¬ 
in  mentioned. 

These  are  to  be  distinguished  from  agreements 
to  enter  into  a  partnership  at  a  future  time.  By 
articles  of  partnership  a  partnership  is  actually 
established ;  while  an  agreement  for  a  partner- 
®hip  is  merely  a  contract,  which  may  be  taken 
advantage  of  in  a  manner  similar  to  other  con¬ 
tracts.  Where  an  agreement  to  enter  into  a 
partnership  is  broken,  an  action  lies  at  laic  to  re¬ 
cover  damages ;  and  equity,  in  some  cases,  to 
prevent  frauds  or  manifestlv  mischievous  conse¬ 
quences,  will  enforce  specific  performance ;  Story , 
Partn.  §  109  ;  3  Atk.  383  ;  1  Swanst.  513,  n. , 
Lind.  Partn.  *914;  17  Beav.  294;  but  not  when 
the  partnership  mav  he  immediately  dissolved  .  • 
/  es-  Ch.  360.  Specific  performance  was  decreed 
in  40  Miss.  483  ;  5  Munf.  492 ;  and  refused  in  * 
Md.  CO.  See  8  Bcav.  129 ;  30  id.  376. 

The  instrument  should  contain  the  names  of 


the  contracting  parties  severally  set  out ;  the 
agreement  that  the  parties  do  by  the  instru¬ 
ment  enter  into  a  partnership,  expressed  in 
such  terms  as  to  distinguish  it  from  a  cove¬ 
nant  to  enter  into  partnership  at  a  subse¬ 
quent  time  ;  the  date ,  and  necessary  stipula¬ 
tions ,  some  of  the  more  common  of  which 
follow. 

The  commencement  of  the  partnership 
should  be  expressly  provided  for.  The  date 
of  the  articles  is  the  time,  when  no  other  time 
is  fixed  by  them  ;  5  B.  &  C.  108 ;  Lindl.  Part. 
831  ;  if  not  dated,  parol  evidence  is  admissi¬ 
ble  to  show  that  they  were  not  intended  to 
take  effect  at  the  date  of  their  execution  ;  1 7 
C.  B.  625. 

The  duration  of  the  partnership  should  be 
stated.  It  may  be  for  life,  for  a  limited  period 
of  time,  or  for  a  limited  number  of  adven¬ 
tures.  When  a  term  is  fixed,  it  endures  until 
that  period  has  elapsed ;  when  no  term  or 
limitation  is  fixed,  the  partnership  may  be 
dissolved  at  the  will  of  either  partner;  17 
Yes.  298  ;  3  Ross.  L.  C.  Com.  Law,  611 ;  51 
Ind.  478;  4  Col.  567  ;  76  N.  Y.  373  ;  Lindl. 
Partn.  *220.  The  duration  will  not  be  pre¬ 
sumed  to  be  beyond  the  life  ot  all  the  part¬ 
ners;  1  Swanst.  521  ;  but  provision  may  be 
made  for  the  succession  of  the  executors  or 
administrators  or  a  child  or  children  ot  a  de¬ 
ceased  partner  to  his  place  and  rights  ;  2  How. 
560  ;  8  Am.  L.  Rev.  641  ;  12  La.  Ann.  626  ; 
9  Ves.  Ch.  500.  Where  a  provision  is  made 
for  a  succession  by  appointment,  and  the  part¬ 
ner  dies  without  appointing,  his  executors  or 
administrators  may  continue  the  partne^hip 

or  not,  at  their  option  ;  1  M  Cl.  &  1.  579 , 
Cnllv  Ch  157.  A  continuance  ot  the  part¬ 
nership  beyond  the  period  fixed  for  its  termi¬ 
nation  in  the  absence  of  circumstances  show- 
ing  intent,  will  be  implied  to  be  upon  the 
basis  of  the  old  articles;  5  Mas.  176,  185 ,  15 
Ye!  Ch.  218;  1  Moll.  Ch.  466;  hut  it  w.l 
he  considered  as  at  will,  and  not  as  renewed 
for  a  further  definite  period  ;  1  <  Acs.  307. 

The  nature  of  the  business  and  the  place  of 
carrying  it  on  should  he  very  carefully  and 
exactly0  specified.  Courts  of  equity  will 
./rant  an  injunction  when  one  or  more  of  the 

partners  attempt,  against  the  wishes  of  one 

ot  more  of  them,  to  extend  such  business  be- 

vend  the  provision  contained  in  the  articles , 

story,  Partn.  §  193 ;  Lindl.  Partn  oOO, 
*aoA.  s2  N.  H.  9;  4  Johns.  Ch.  oi 3. 

'  The  name  of  the  firm  should  .beaseertamed 
The  members  of  the  partnership  a« 
to  use  the  name  thus  agreed  upon, A,,. 
Sure  from  it  will  make  in 

hie  to  third  persons  or  to  the  Pg .  Jac. 
particular  cases ;  Lindl.  I  •  •  ,  ifL  339  ; 

&  W.  266  ;  9  Ad;  &  K-  314  ,^ 


Storv,  Partn.  §§  1(>2, ,  *  $  ’busin’e5S,  or  of  some 
The  management '.  of  t .  f  entty  intrusted 
particular  branch  ot ‘  r<  and  such  part- 
by  stipulation  to  one  I  *  "  .  ;  hts  by  equity  ; 

ner  will  be  protected  »  202J.  an(lsee 

Story^  Partm  J§  ^  283S_2840  ;  Pothier, 
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S',ci6te,  n.  71;  Dig.  14,  1,  1,  13;  Pothier, 
rand.  14,  1,  4  ;  or  it  may  be  to  a  majority  oi 
the  partners,  and  should  be  where  they  are 
numerous.  See  Partners.  . 

The  manner  of  furnishing  capital  and  stock 
should  be  provided  for.  When  a  partner  is 
required  to  furnish  his  proportion  oi  the  stock 
at  stated  periods,  or  pay  by  instalments,  he 
will,  where  there  are  no  stipulations  to  the 
contrary,  be  considered  a  debtor  to  the  firm  ; 
Story,  Part.  §  203  ;  1  Swanst.  89.  As  to  the 
fulfilment  of  some  conditions  precedent  by  a 
partner,  such  as  the  payment  of  so  much  cap¬ 
ital,  etc.,  see  Lindl.  Partn.  *834;  1  Wms. 
Saund.  820,  a .  Sometimes  a  provision  is  in¬ 
serted  that  real  estate  and  fixtures  belonging 
to  the  firm  shall  be  considered,  as  between 
the  partners,  not  as  partnership  but  as  several 
property.  In  cases  of  bankruptcy,  this  prop¬ 
erty  will  be  treated  as  the  separate  property  of 
the  partners;  Collyer,  Partn.  141,  595,  600; 

5  Yes.  189  ;  3  Madd.  63. 

The  apportionment  of  profits  and  losses 
should  be  provided  for.  The  law  distributes 
these  equally,  in  the  absence  of  controlling 
circumstances,  without  regard  to  the  capital 
furnished  by  each;  Watson,  Partn.  59; 
Story,  Partn.  24;  3  Kent,  28;  6  Wend. 
263."  But  see  7  Bligh,  432  ;  5  Wils.  &  S.  16. 

Periodical  accounts  of  the  property  of  the 
partnership  may  be  stipulated  for.  These, 
when  settled,  are  at  least  prima  facie  evi¬ 
dence  of  the  facts  they  contain  ;  7  Sim.  239. 
It  is  proper  to  stipulate  that  an  account  set¬ 
tled  shall  be  conclusive;  Lindl.  Partn.  *839. 

The  expulsion  of  a  partner  for  gross  mis¬ 
conduct,  bankruptcy,  or  other  specilied  causes 
may  be  provided  for ;  and  the  provision  will 
govern,  when  the  case  occurs;  see  10  Hare, 
493  ;  L.  II.  9  Ex.  190. 

A  settlement  of  the  affairs  of  the  partnership 
should  always  be  provided  for.  It  is  gene¬ 
rally  accomplished  in  one  of  the  three  follow¬ 
ing  ways :  first ,  by  turning  all  the  assets  into 
cash,  and,  after  paying  all  the  liabilities  of 
the  partnership,  dividing  such  money  in  pro¬ 
portion  to  the  several  interests  of  the  parties; 
or,  second ,  by  providing  that  one  or  more  of 
the  partners  shall  be  entitled  to  purchase  the 
shares  of  the  others  at  a  valuation  ;  20  Bcav. 
442;  or,  third,  that  all  the  property  of  the 
partnership  shall  be  appraised,  and  that  after 
paying  the  partnership  debts  it  shall  be  divi¬ 
ded  in  the  proper  proportions.  The  first  of 
these  modes  is  adopted  by  courts  of  equity  in 
the  absence  of  express  stipulations ;  Lindl. 
Partn.  *847  ;  Story,  Partn.  §  207;  8  Sim. 
529;  but  see  6  Madd.  146  ;  3  Hare,  581. 

Submission  of  disputes  to  arbitration  is 
provided  for  frequently,  but  such  a  clause  is 
nugatory,  as  no  action  will  lie  for  a  breach ; 
Story,  Partn.  §  215;  and  (except  in  Eng¬ 
land,  under  Com.  L.  Proe.  Act,  1854)  it  is  no 
defence  to  an  action  relative  to  the  matter  to 
be  referred.  See  Lindl.  Partn.  *868  et  seq. 

The  article  should  be  executed  by  the  par¬ 
ties,  but  need  not  be  under  seal.  See  Par¬ 
ties:  Partners;  Partnership. 
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complaint  made  before  a  court  of^oif  ^ 
jurisdiction  by  one  who  has  just  cause  S** 
that  an  injury  to  his  person  or  proum  ^ 
about  to  be  committed  or  caused  V 1 
party  complained  of,  alleging  the  cauL  j 
Ins  belief,  and  asking  the  protection  of ,i 
court.  10 

The  object  of  articles  is  to  compel  the  party 
complained  of  to  find  sureties  of  the  p0aee 
This  will  be  granted  when  the  articles  are  on 
oath;  1  Str.  527  ;  12  Mod.  243;  12Ad. \ 
E.  599;  unless  the  articles  on  their  face  are 
false ;  2  Burr.  806  ;  3  id.  1922 ;  or  are  offered 
under  suspicious  circumstances;  2  Str.  835; 
1  W.  Blackst.  233.  Their  truth  cannot  be 
controverted  by  affidavit  or  otherwise;  but 
exception  may  be  taken  to  their  sufficiency, 
or  affidavits  for  reduction  of  the  amount  of 
bail  tendered;  2  Str.  1202;  13  East,  171. 

ARTICLES  OF  ROUP.  In  Scotch 
Law.  The  conditions  under  which  property 
is  offered  for  sale  at  auction.  Paterson,  Comp. 

ARTICLES  OF  SET.  In  Scotch  Law 
An  agreement  for  a  lease.  Paterson,  Comp. 

ARTICLES  OF  WAR.  The  code  of 
laws  established  for  the  government  of  the 

army.  #  ,  .  r 

The  term  is  used  in  this  sense  both  in  hnj* 

The  term  also 


land  and  the  United  States, 
includes  the  code  established  for  the  govern¬ 
ment  of  the  navy.  See  Rev.  Stat .  U.  - 
(1878)  $  1342,  as  to  the  army,  and  §  lb. . 
to  the  navy ;  in, l  22  Geo.  II.  e.  M  i  gj 
III.  C.  1  7  ;  37  Geo.  III.  cc.  70,  71 , 

III.  c.  71 ;  Martial  Law. 

ARTICULATE  ADJUDICATION.  ^ 

Scotch  Law.  Separate  adjudn 
each  of  several  claims  of  a  crec  ltor\  ,  f 
It  is  so  made  in  order  that  *  the 
accumulating  one  debt  nee  n  ar€  cor- 
proceedings  on  other  claims  " 
rectly  accumulated.  Dce 

ARTIFICIAL.  Having  ds  . 
the  given  manner  by  virtue  o 
tion  only  of  the  law.  romp*111.''’  f 

Artificial  person.  A  bo  )>  ^divide- 
corporation  considered  in  »  whing- 
ARURA.  Days’  work  at  p  r 

AS  (Lat.).  A  pound. 

It  was  composed  of  ®in  the  la*  > 

were  reckoned  (as  maj  l  pandect )  8S  r,^.  > 

de  hceredibus ,  Intt.  lib.  -  ^  ounces ,  *  nCtf« 

uncia,  1  ounce;  sex Um*  LincuM^*; 
ounces  ;  quadrans ,  4 -  o  ounceB ;  ^ 

semis,  6  ounces  ;  sePl\inv'  io  ounces ,  * 

dodrans,  9  ounces ;  dextans, 


ounces. 


dictum 


The  whole  of  a  thing?  ^'^'n  inl>erf“$« 

so  that  an  heir ex  asst >*•» 

inheritance.  An  heir  0f 

besse ,  ex  deunce ,  was  an  ^ 

two-thirds ,  or  eleven-twelfth  •  ^ 

ASCENDANTS  (Hnt-  up  to).  ,-roU' 

cend,  to  go  up  to,  to  dcscCiidcd’ 
from  whom  a  person  - 


ascb  fnrnus 


m 


ASSAULT 


— 1 ^  |  ' 

be  d«i«*  h»»  birth.  W/vertr  nwee  ^  tte  Mmia  is  u*  tuix  tt  w^e*  t5»sa-  Sae 
__  Mr  jjt  *«■  *  t*Zrrj-  “* AaS  A#  d-dRudisc  uetw-^. 

'  .  .  -  -  ..  .w  4^3  i*aL  traiftri.  u/i  v«aM  the  pbcutiffr-  1 

«*2 t? «X*S£JS  •■■■*  ** 3* «-  Tbe  nrf  - CUr^ted"  it 

ir*.  njt  ^*^-r  »*4  wl  «  «*  M  jm*-rv*i :  aid  *f  . . .  ai*1 

**?*'  “**  n?'*'  “*  ;«Ks3>*d  in  At  p**. t,-xt*jaek  te* 

t**a*z,  onoffie.  a**  wowndmr  are  m.  tr  a 
.uefca-;  « ,**  ^  fchft*  At  f£*a  amocrte  -c*  jasiieai*  «f 

»e  ■rj<*4b7J**T!?*  **“  t”*?a?  At  imatyr;  T  WW:  1  4.  B.  It-—.  *». 

By  ~JL*  rf*3**®  at**3*4ix^ 


■  ■■■  ■  In*  J  %  m  ^  *—  «  A  A-ff. 

*-  ^  ”  —  ~rr  .  So  liw-t  pxr^f  datiarad.  e  5jt 

_,  _£2ES?Ei!  sears  -r“» Kc-  -»  ^ **• 

^s^jg^s.  si  tike  fer^L  uid  m  o®-  By  tk» 
jr<w^  k  /tkje  btf  at  tk  ttacj. 

Ki  r^r*^**  thirty-tAree  affios  fn  hundred 

ttoLoi  ^*sr  sod  Ihfrtp 

tw*  urnkuTA.  Be.  *  *ksj  rf  tk  tweafistif 

«f  a  5*rv.*  stm  from  the  «J3&e 

twttefe  were  foriwd  reside  v>tte 
oafcar,  5r»  wines  the  ctoer 
S  tfcfe  a litaikm-  that  froqisKS^ij 

_ , hr  tk  n* j  « 

ffto-4  5®  a  fer  ^nr^L 
ASCRLPTITIU S.  Ow?  onBei;  for- 
ttrygf  who  hare  byes  enrobed.  AbkjOJ  tk 
an  i|Kka  were  foraeaef  vk  bd 
i^s  ■arii  >r  t  i1  and  woo  bai  ts  geoenl  the 
ume  nghsi  a*  Xgt.  22.  e.  17  ;  Cod. 

1L  47-  AjsrtjAku  k  the  pfaraL 
ASPHYXY-  In  Medical  Jnxispm- 
6s=o*  >.«Visri^l  ammarioe  produced  by 
am^xmre^dkL  of  the  twx&  bkod  of  tk 
besMosT^l;  fwooBzo^:  £uuda». 

t«»  s^o  ^  to  that  ei oaiaod  of  persress 
’k  tei*  ka  u^rcsidd  by  fitnemcQ  or 

fcroaar;  by  bres^W  mepfciPe  g*e:  by  ike  _ _ _ _ 

«fas  vf  ty  L*»x:  ^T^oibw  tbeact  tokarebeeaaajnt^abte, 

in  doobt.  tfe  criminal 


_ _ _  _  _  __  A  Wm  Of  €ApLLA-  Tt  »  A*  W4, 

*«k  pka  kdais^  a  kaar  ;3)LiW.%. 
B«  rkrfe  *a  ^a»  for  to?AiLiiLi  the  puard. 
ud  tboraf  Tiitf  «po®  L:ia.  Asd  also  weaaag: 
auI  4AnjA£tii  doct«.  ifee  defcttliLLi  p-^sded 
A  jWi&e*2»G«  U  to  AaBA’^ltfur  tk  pAiLlH  Aid 

- Mac;  u4  hk  t^icoes.  ii  ry  b^.i. 

iml  drjo^  ik  dtt^-ATATjjC.  A-l.earei  a  bA^Uriy, 
m  ike  EASer  itsikd  by  Ae  y*a  d>l  aU 
A£tcpc&t  to  a  tosurr ;  5  li  A  E-  0j2  ;  5  Nst.  d 
P.56A 

Aur  *ct  eaz2§3£?  a  we-IUfomded  *pprel»- 
sob  of  iBKdisie  peril  fk<a  a  force  Alresdr 
pardaBr  or  fclhr  pci  is  socaob  is  ad  areiah ; 
4C.  110  Mass-407; 

1  IiwL  1^5,  37a:  11  id.  47a:  1  AR-347:  3 

Mr>bk-  137  :  S  Ala.  75 :  2  WadL  C.  C.  43a; 
^fiL»y  jtHtjfebMy-  Bet  if  jcfifiUe,  then  it  ss 
doc  neceaBarOv  ehber  a  battery  or  as  ass^h^I- 
ft'ktkr  tfce  arc,  therefore-  in  any  partiedar 
*****'  k  s  nsBAZilt  sad  battery,  or  a  gtfide  im- 
pontke  of  bainds,  or  awbioa  of  fotee,  de- 
^esds  upon  tbe  qiaesboo  whether  there  was 
1  ~  *  *  If.  therefore,  the  endeste 


**  rtsr,  it  i  always  proper  to  ii«naiL  wbeiber 
^  p^rica  who  jla*  tans  bee*  deprired  of  bk 
«»a  *  ihe  rletiai  of  a zwtber.  whether  the  in- 
1*7  in*  bees  oa^I  by  accident,  or  whether  it 
h  the  aet  of  the  §c^e?er  hicueif. 
ASPORTATION  fLat.  ospyrUitio)-  The 

^  ff  ern  bj  a  thing  away :  the  removing 

tlfeag^rji 


■  plaice  to  another. 

ASSASSINATION-  Murder  committed 


prem  to  the  murderer  by  the  perwo 
rk*  the  crime  k  committed.  Eriiue. 
b-  4,  t.  4.  b.  45. 

A  sorder  coonhted  treacberooily  with 
tCTABitage  of  rim^>|  p]^  or  eder  circnxo- 


IT'* 

1**L  b. 


ASSAULT.  An ctlawful offeror in^-mpC  u»e  oompiaini  w  ‘^TTl  J^  7he%»a 

^5"  »  — -  -  *>  *  -I—  *“  SLTlprS'S  Sr!— ;  sta 

.  ...  ..  T*  LT_  «  JLD  afsaait ; 


or  leaves  that  qnestkm  in  doobt.  the  crimiral 
act  is  not  proved,  and  the  party  charged  is 
trailed  to  an  aqmstai;  2  Mete.  ^bsf.  24, 

2a ;  1  Gray-  «3.  44.  . 

If  a  master  takes  indecent  liberties  wins  a 
ftaMfc  sefaoiar.  vitbom  ber  ccoaenu  tk«^ 
she  does  not  rea«-  it  K  an  asaom;  K-  &  K- 
Cr.  Cas.  13'.’ :  €  Cox.  Cr.  Cas-  W :  S  C.  ac  P. 
7ii.  Sol  if  a  mrdical  pr*cthkoer  enneees- 

arfr  snips  a  female  paaent  naked.  nnderd»e 

ureteoee  thax  be  cannot  otbera-Lse.’ndje  <*  ber 
[;•««—»-  it  is  an  asanlu  if  be  assisted  to  take 
off  ber  dotbes :  1  Moodj,  19;  1  Lea.  11- 
Where  a  medical  man  had  canneciioo  with  a 
«rirl  foBrteen  years  of  age,  under  tl«  pretence 
dial  he  wA5  thereby  treating  her  medically  fer 
the  complaint  for  which  be  wa«  attending  ber. 

K  _ -a _ r  na 


another  wme  oeoei  inn  =**  ^  w  v“  . 

•?e5'Sf&rrS?g.t£,^j 


^?rso®  of  another  under  such  _ 

?*  to  came  a  well- founded  apprekemion 

**^dhte  periL 


riJem  Cr.'ET^O:  4  Cox,  Cr.  Cas.  ^ 
Tempi.  A  M.  218-  But  an  attempt  to  co®^ 
the  misdemeanor  of  having  carnal  knowledge 


*  *  the  miixieiDeaEcr  w  ^ - »j  - 

Avrar^a^t  b  ««  «*tniucdwhh  of  a  -H  ^^^.Srfthe 

^  of  chitting  «®e  •AfioW.  ««  “.^Tp  IlTS’ sSST*  Mood. 

«-pfe  <u«sJ/  is  one  committed  with  eiH  ;  fe  C.  ^  P-S?£* "  And  «ee  1  U«u 

'  qc^  ic  ^«;:sc«.cr. 

_ _ _ _  Cas.466.  ^^'t^'bceatei 

P»  VJ^erf  ^  ^  ^an  i.  ratbftr  the  who  delixer-  TO  a^Ui-n  distance 

•or  offer  to  ermnit  the  art  knowii^  that  ^  «ber,  in  isacr- 

la  lie  . .  «.Hnn  An  aaeanit »  m-  .  tbc  fart.  U  tw  ‘  7  Hr 


i  to  do  aar  other  injury 
fa^wfc  to  TOemUr'coaplol  with  batterr.  and 
J^««l^Bt  praedcal  E a«» 

m  ♦ - -  _  r  .  .  .. _ _»*  la  ntHer  the 


saar 


the  «m«imciAty^  An  a*sa 
h  every  batterr  ;  1  Hawk-  FL 


t  ,  *  a  everr  httUrr  *  1 
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1  Cox,  Cr.  Cas.  281.  An  unlawful  imprison¬ 
ment  is  also  an  assault ;  1  Hawk.  PI.  Cr.  c. 
62,  §  1.  A  negligent  attack  may  be  an  as¬ 
sault  ;  Whart.  Cr.  L.  §  603.  See  Stepli.  Dig. 
Cr.  L.  §  241. 

ASSAY.  The  proof  or  trial  of  the  purity 
or  tine  ness  of  metals, — particularly  the  pre¬ 
cious  metals,  gold  and  silver. 

By  this  proof  the  amount  of  pure  metal  in 
any  homogeneous  mass  is  ascertained.  In  the 
case  of  gold,  the  base  metals,  such  as  copper 
or  tin,  are  removed  by  a  method  called  cupel - 
lation ,  which  is  conducted  in  an  assay-furnace, 
in  a  cupel,  or  little  cup  composed  of  calcined 
bones.  To  the  other  metals  lead  is  added, — 
this  metal  possessing  the  properties  of  oxidiz¬ 
ing  and  vitrifying  under  the  action  of  heat,  of 
promoting,  at  the  same  time,  the  oxidation  of 
any  of  the  base  metals  which  may  be  present, 
and  of  drawing  such  metals  with  it  into  the 
pores  of  the  cupel,  and  thus  leaving  behind 
the  gold  only,  together  with  any  amount  of 
silver  which  may  be  present.  The  silver  is 
separated  from  the  gold  by  another  process, 
founded  on  the  property  possessed  by  nitric 
acid  of  dissolving  silver  without  acting  upon 
gold. 

The  assay  of  silver  is  generally  made  by  a 
method  called  the  humid  assay.  The  silver  is 
dissolved  in  nitric  acid,  and  a  solution  of  com¬ 
mon  salt  in  water  is  added,  by  which  the  silver 
is  precipitated  in  the  form  of  a  white  powder, 
which  is  an  insoluble  chloride.  It  has  been 
ascertained  that  one  hundred  parts,  by  weight, 
of  pure  salt  will  convert  into  chloride  of  silver 
just  one  hundred  and  eighty-four  and  one- 
fourth  parts  of  pure  silver.  From  this  theo¬ 
rem  the  fineness  of  the  specimen  operated 
upon  is  deduced  from  the  quantity  of  salt 
used  to  convert  into  chloride  a  given  amount 
of  silver. 

Assays  at  the  mint  are  for  two  purposes.  1. 
To  determine  the  value  of  the  deposits  of 
gold  and  of  silver.  2.  To  ascertain  whether 
the  ingots  prepared  for  coinage  are  of  the 
legal  standard  of  fineness.  The  standard 
gold  of  the  United  States  is  so  constituted 
that  in  one  thousand  parts,  by  weight,  nine 
hundred  shall  be  of  pure  gold  and  one  hun¬ 
dred  of  an  alloy  composed  of  silver  and 
copper.  The  standard  silver  of  the  United 
States  is  composed  of  nine  hundred  parts  of 
pure  silver  and  one  hundred  of  copper.  See 
Annual  Assay. 


ASSAY  OFFICE.  An  establishment,  or 
department,  in  which  the  manipulations  at¬ 
tending  the  assay  of  bullion  and  coins  are 
conducted.  See  Assay. 

Assav  offices  are  established  (R.  S.  (1878) 
S  34*15  et  S€Q at  New  \ork,  Boise  City, 
Idaho,  and  Charlotte,  North  Carolina,  Sec. 
3x5;)  provides  that  the  business  ot  the  United 
States  assav  otliee  at  New  York  shall  be  in  all 
respects  similar  to  that  of  the  mints,  except 
that  bars  only,  and  not  coin,  shall  be  manufnc- 
turcd  therein;  and  no  metals  shall  be  pur¬ 
chased  for  minor  coinage.  All  bullion  intended 


by  the  depositor  to  be  converted  into  coins  of 
the  United  States,  *and  silver  bullion  m 
chased  for  coinage,  when  assayed,  parted  and 
refined,  and  its  net  value  certified,  shall  be 
transferred  to  the  mint  at  Philadelphia,  under 
such  directions  as  shall  be  made  by  theSecre 
tary  of  the  Treasury,  at  the  expense  of  the 
contingent  fund  of  the  mint,  and  shall  be  there 
coined,  and  the  proceeds  returned  to  the  assay 
office. 

Sec.  3558  provides  that  the  business  of  the 
mint  of  the  United  States  at  Denver,  while 
conducted  as  an  assay  office,  that  of  the  United 
States  assay  office  at  Boise  City,  and  that  of 
any  other  assay  offices  hereafter  established, 
shall  be  confined  to  the  receipt  of  gold  and 
silver  bullion,  for  melting  and  assaying,  to  be 
returned  to  depositors  of  the  same,  fn  bars, 
with  the  weight  and  fineness  stamped  thereon. 

The  assay  office  is  also  subject  to  the  laws 
and  regulations  applied  to  the  mint.  It.  S. 
(1878)  §  3562. 

ASSECURARE  (Lat.).  To  assure;  to 
make  secure  by  pledges,  or  any  solemn  inter¬ 
position  of  faith.  Spelman,  Gloss. ;  Cowel. 

ASSECURATION.  In  European  Law. 
Assurance ;  insurance  of  a  vessel,  freight,  or 
cargo.  Opposition  to  the  decree  of  Grenoble. 
Ferriere. 


ASSECURATOR.  An  insurer. 
ASSEDATION.  In  Scotch  Law.  An 

>ld  term,  used  indiscriminately  to  signify  a 
ease  or  feu-right.  Bell’s  Diet. ;  Erskine, 
[nst.  lib.  2,  tit.  6,  §  20. 

ASSEMBLY.  The  meeting  of  a  number 
>f  persons  in  the  same  place. 

Political  assemblies  are  those  required  ' 
he  constitution  and  laws :  for  example,  t  e 
reueral  assembly,  which  includes  the  senir 
tnd  house  of  representatives.  I  he  nju\‘  ~ 
)f  the  electors  of  the  president  «Ild 
^resident  of  the  United  States  ma>  a> 

•ailed  an  assembly.  i  w,  the 

Popular  assemblies  are  those  w  a 
acople  meet  to  deliberate  upon  their  Jj’jon. 
;hese  are  guaranteed  by  the  cons 
U.  S.  Const.  Amend,  art.  1.  .  throe 

Unlawful  assembly  is  the  >"^01 
jr  more  persons  to  do  an  unlawful  at  .  w.u. 
;hey  may  not  carry  their  purpose  u 

ion.  in  each 

It  differs  from  a  riot  or  rout,  hecam ^ 

>f  the  a#6<*  thoro  is  some  act  u  ^  tji, 


MB®,  1859-  ,  ntliinf  d°ne 

ASSENT.  Approval  °f  s°?*  fp|i,nce 
n  undertaking  to  do  somethin,, 
ith  a  request.  ,  ,.hCi\ 

In  strictness,  assent  is  to  be  t|,at 

nsent,  which  denotes  a  willing 
inn  about  to  be  done,  be  “  bine0tifri 
mpliance  with,  or  receipt  of>«“‘  done*^f 
tiftcation ,  rendering  valid  son  xpr0f#io'  0( 
It  authority;  ami  •£. the 

tisfaction  with  some  act  d  .  put  I  , 

, other  beside  the  party  approvb^  o(  *tcF- 
:e  the  term  is  often  used  in  tm 


ASSESS 


193 


ASSETS 


tanee  and  approval.  Thus,  an  offer  is  said  to  be 
assented  to,  although  prqperly  an  offer  and  ac¬ 
ceptance  complete  an  agreement.  It  is  appre¬ 
hended  that  this  confusion  has  arisen  from  the 
fact  that  a  request,  assent,  and  concurrence  of 
the  party  requesting  complete  a  contract  as  fully 
as  an  offer  and  acceptance.  Thus,  it  is  said  there 
must  he  a  request  on  one  side,  and  assent  on  the 
other,  in  every  contract ;  5  Biugh.  n.  c.  75 ;  and 
this  assent  becomes  a  promise  enforceable  by  the 
party  requesting,  when  he  has  done  any  thing  to 
entitle  him  to  the  right.  Assent  thus  becomes  in 
reality  (so  far  as  it  is  absent  merely,  aud  not  ac¬ 
ceptance)  an  offer  made  in  response  to  a  request. 

Assent  and  approval,  as  applied  to  acts  of  par- 
,  liament  and  of  congress,  have  become  con¬ 
founded,  from  the  fact  that  the  bills  of  parlia¬ 
ment  were  originally  requests  from  parliament  to 
the  king ;  see  1  Bla.  Com.  183. 

Express  assent  is  that  which  is  openly  de¬ 
clared.  Implied  assent  is  that  which  is  pre¬ 
sumed  by  law. 

Unless  express  dissent  is  shown,  acceptance 
of  what  it  is  for  a  person’s  benefit  to  take,  is 
presumed,  as  in  the  case  of  a  conveyance  of 
land;  2  Ventr.  201;  3  Mod.  296;  3  Lev. 

284;  3  B.  &  Aid.  31  ;  1  Binn.  502;  5  S.  & 

R.  523  ;  14  id.  296  ;  12  Mass.  461 ;  2  Hayw. 

234  ;  4  Day,  395  ;  20  Johns.  184;  15  Wend. 

656;  4  Halst.  161;  6  Vt.  411;  as  to  the 
effect  of  assent  (or  acceptance)  of  the  grantee 
upon  the  delivery  of  a  deed  by  a  person  other 
than  the  grantor,  see  9  Mass.  307 ;  8  Mete. 

Mass.  436  ;  9  III.  176;  5  N.  H.  71;  4  Day, 

66;  20  Johns.  187;  2  Ired.  Eq.  557;  5  B. 

&  C.  671 ;  1  Ohio,  pt.  2,  50;  2  Washb.  R.  P. 

579  ;  or  in  case  of  a  devise  which  draws  after 
it  no  charge  or  risk  of  loss ;  17  Mass.  73  ;  3 
Munf.  345 ;  4  id.  332 ;  8  Watts,  9.  See  1 
Wash.  C.  C.  70. 

Assent  must  be  to  the  same  thing  done  or 
offered  in  the  same  sense;  1  Sumn.  C.  C. 

218;  3  Johns.  534;  7  id.  470  ;  18  Ala.  605; 

3  Cal.  147  ;  4  Wheat.  225;  5  M.  &  W.  575; 
it  must  comprehend  the  whole  of  the  propo¬ 
sition,  must  be  exactly  equal  to  its  extent  and 
provisions,  and  must  not  qualify  them  by  any 
new  matter;  5  M.  &  W.  535  ;  4  id.  155;  4 
Whart.  369  ;  3  Wend.  459  ;  11  N.  Y.  441  ; 

1  Mete.  Mass.  93  ;  1  Parsons,  Contr.  400.  company 
In  general,  when  an  assignment  is  made  to  — 
one  for  the  benefit  of  creditors,  the  assent  ol 
the  assignee  will  be  presumed  ;  1  Binn.  502, 

,518;  6  W.  &  S.  339;  8  Leigh,  272,  281. 

But  see  24  Wend.  280. 

ASSESS.  To  rate  or  fix  the  proportion 
which  every  person  has  to  pay  any  particular 
tax. 

To  tax.  .  , 

To  adjust  the  shares  of  a  contribution  by 
several  towards  a  common  beneficial  objec 
according  to  the  benefit  received. 

To  fix  the  value  of;  to  fix  the  amount  o  . 

ASSESSMENT.  Determining  the  value 
of  a  man’s  property  or  occupation  for  t  it 
purpose  of  levying  a  tax.  ,  •  i 

Determining  the  share  of  a  tax  to  e  pai 
by  each  individual. 

Laying  a  tax.  .,  . •  - 

Adjusting  the  shares  of  a  contribution  y 

Vol.  I. — 13 


several  towards  a  common  beneficial  object 
according  to  the  benefit  received. 

The  term  is  used  in  this  latter  sense  in  New 
York,  distinguishing  some  kinds  of  local  taxa¬ 
tion,  whereby  a  peculiar  benefit  arises  to  the  par¬ 
ties,  from  general  taxation;  11  Johns.  77;  3 
Wend.  263 ;  4  Hill,  76 ;  4  N.  Y.  419. 

Of  Damages.  Fixing  the  amount  of  dam¬ 
ages  to  which  the  prevailing  party  in  a  suit  is 
entitled. 

It  may  be  done  by  the  court  through  its 
proper  officer,  the  clerk  or  prothonotary,  where 
the  assessment  is  a  mere  matter  of  calculation, 
but  must  be  by  a  jury  in  other  cases.  See 
Damages. 

In  Insurance.  An  apportionment  made 
in  general  average  upon  the  various  articles 
and  interests  at  risk,  according  to  their  value 
at  the  time  and  place  of  being  in  safety,  for 
contribution  for  damage  and  sacrifices  pur¬ 
posely  made,  and  expenses  incurred  for  escape 
from*  impending  common  peril;  2  Phillips, 
Ins.  c.  xv. 

It  is  also  made  upon  premium-notes  given 
by  the  members  of  mutual  fire-insurance  com¬ 
panies,  constituting  their  capital,  and  being 
a  substitute  for  the  investment  of  the  paid-up 
stock  of  a  stock  company;  the  liability  to 
such  assessments  being  regulated  by  the  char¬ 
ter  and  the  by-laws;  May,  Ins.  §  549;  14 
Barb.  374  ;  21  id.  605;  12  N.  Y.  477  ;  9 
Cush.  140;  3  Gray,  208,  210;  6  id.  77,  288; 
13  Minn.  135;  36  N.  H.  252;  15  Abb.  Pr. 
66.  The  right  to  assess  is  strictly  construed, 
the  notes  being  merely  conditional  promises  to 
pay;  40  Mo.  39;  19  Iowa,  502;  23  Barb. 
656  ;  May,  Ins.  §  557. 

ASSESSORS.  Those  appointed  to  make 
assessments. 

In  Civil  and  Scotch  Law.  Persons 
skilled  in  law,  selected  to  advise  the  judges 
of  the  inferior  courts.  Bell,  Diet. ;  Dig.  1 . 
22;  Cod.  1.  51- 


ASSETS  (Fr.  assezy  enough). 

All  the  stock  in  trade,  cash,  and  all  avail¬ 
able  property  belonging  to  a  merchant  or 

mpany. 

The  property  in  the  hands  of  an  heir,  ex¬ 
ecutor,  administrator,  or  trustee,  which  19 
legally  or  equitably  chargeable  with  the  obli¬ 
gations  which  such  heir,  executor,  adminis¬ 
trator,  or  other  trustee  is,  as  such,  required 
to  discharge. 

Assets  enter  mains.  Assets  in  hand.  Such 
property  as  at  once  comes  to  the  executor  or 
other  trustee,  for  the  purpose  of  satisfying 
claims  against  him  as  such.  Termes  de  la 

Equitable  assets.  Such  as  can  be  reached 
only  by  the  aid  of  a  court  of  equity,  and 
which  are  to  be  divided,  pari  passuy  among 
all  the  creditors;  2  Fonblanque,  401  et  seq.; 
Willis,  Trust.  118. 

Lenal  assets.  Such  as  const.tute  the  fund 
for  the  payment  of  debts  according  to  their 

I<SJilsPe/s07^  descent.  That  portion  of  the 
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ancestor’s  estate  which  descends  to  the  heir, 
and  which  is  sufficient  to  charge  him,  as  far  as 
it  goes,  with  the  specialty  debts  of  his  ances¬ 
tors  ;  2  Williams,  Ex.  1011. 

Personal  assets .  Goods  and  personal  chat¬ 
tels  to  which  the  executor  or  administrator  is 
entitled. 

Real  assets.  Such  as  descend  to  the  heir, 
as,  an  estate  in  fee  simple. 

In  the  United  States,  generally,  by  statute, 
all  the  property  of  the  deceased,  real  and  per¬ 
sonal,  is  liable  for  his  debts,  and,  in  equity, 
is  to  be  applied  as  follows,  when  no  statute 
prescribes  a  different  order  of  application, 
exhausting  all  the  assets  of  each  class  before 
proceeding  to  the  next:  First ,  the  personal 
estate  not  specifically  bequeathed ;  second , 
real  estate  devised  or  ordered  to  be  sold  for 
the  payment  of  debts  ;  third ,  real  estate  de¬ 
scended  but  not  charged  with  debts  ;  fourth, 
real  estate  devised,  charged  generally  with 
the  payment  of  debts;  fifth,  general  pecuni¬ 
ary  legacies  pro  rata ;  sixth,  real  estate  de¬ 
vised,  not  charged  with  debts  ;  4  Kent,  421  ; 
2  W.  &  T.  Lead.  Cas.  72. 

With  regard  to  the  distinction  between 
realty  and  personalty  in  this  respect,  growing 
crops  go  to  the  administrator ;  7  Mass.  34  ;  6 
N.  Y .  597  ;  so  do  nurseries,  though  not  trees 
in  general ;  1  Mete.  Mass.  423  ;  4  Cush.  380; 
as  do  bricks  in  a  kiln  ;  22  Pick.  110;  so  do 
buildings  held  as  personal  property  by  con¬ 
sent  of  the  land-owner;  9  Gill  &  J.  171  ;  so 
do  chattels  real,  as  interests  for  years  and 
mortgages  ;  and  hence  the  administrator  must 
bring  the  action  if  the  mortgagor  die  before 
foreclosing;  3  A.  K.  Marsh.  249  ;  so  does 
rent,  provided  the  intestate  dies  before  it  is 
due.  Fixtures  go  to  the  heir ;  2  Smith,  Lead. 
Cas.  99;  11  H.  &G.  114;  2  Pet.  137;  6  Me. 
167;  20  Wend.  628;  9  Conn.  67.  And  see 
Fixtures  as  to  what  are  fixtures.  In  copy¬ 
rights  and  patents  the  administrator  has  right 
enough  to  get  them  extended  and  beyond  the 
customary  time;  4  IIow.  646,  712.  The 
wife’s  paraphernalia  he  cannot  take  from  her, 
in  England,  for  the  benefit  of  the  children  and 
heirs,  but  he  may  for  that  of  creditors.  In 
the  United  States,  generally,  the  wearing- 
apparel  of  widows  and  minors  is  retained  by 
them,  and  is  not  assets-  So  among  things  re¬ 
served  is  the  widow’s  quarantine,  t  e.  forty 
days  of  food  and  clothing;  5  N.  H.  495  ;  10 
Pick.  430.  In  Pennsylvania,  a  statute  gives 
the  widow  and  children  $300  for  their  support 
in  preference  even  to  creditors. 

Where  the  assets  consist  of  two  or  more 
funds,  and  at  law  a  part  of  the  creditors  can 
resort  to  either  fund,  but  the  others  can  resort 
to  one  only,  courts  of  equity  exercise  the  au¬ 
thority  to  marshal  (as  it  is  called)  the  assets, 
and  by  compelling  the  more  favored  creditors 
to  exhaust  first  the  fund  upon  which  they 
have  the  exclusive  claim,  or,  if  they  have 
been  satisfied  without  the  observance  of  this 
rule,  by  permitting  the  others  to  stand  in  their 
place,  thus  enable  such  others  to  receive  more 
complete  satisfaction;  1  Story,  Eq.  Jur.  § 


558  etseq.;  Adams,  Eq.  263,  590;  Willie 
Exec.  1457  ;  4  Johns.  Cb.  17;  1  p  ic  n' 
679  ;  1  Ves.  Ch.  312;  5  Cranch  3r  •  i 
Johns.  Ch.  412;  19  Ga.  513;  1  Wi*  ’J 
See  Marshalling  of  Assets.  See 
rally,  Williams,  Ex.;  Toller,  Ex.:  2  B  ! 
Com.  510,  511 ;  3  Viner,  Abr.  141:  11  a 
239  ;  Gordon,  Decedents  ;  Ram,  Assets. 


ASSEVERATION.  The  proof  whir-h  * 
man  gives  of  the  truth  of  what  he  gars,  by 
appealing  to  his  conscience  as  a  witness!  * 

It  differs  from  an  oath  in  this,  that  by  the  lat¬ 
ter  he  appeals  to  God  as  a  witness  of  the  truth  of 
what  he  6ay6,  and  invokes  him,  as  the  avenger 
of  falsehood  and  perfidy,  to  punish  him  iL 
he  speak  not  the  truth.  *  See  Affjkmatjos- 
Oath. 


ASSIGN.  To  make  or  set  over  to  an¬ 
other  ;  Cowel ;  2  Bla.  Com.  326  ;  5  Johns. 
391. 

To  appoint;  to  select;  to  allot;  3  Bla. 
Com.  58. 

To  set  forth  ;  to  point  out ;  as,  to  assign 
errors;  Fitzherbert,  Nat.  Brev.  19. 

ASSIGNATION.  In  Scotch  Law. 
Assignment,  which  see. 

ASSIGNEE.  One  to  whom  an  assign¬ 
ment  has  been  made. 

Assignee  in  fact  is  one  to  whom  an  assign¬ 
ment  has  been  made  in  fact  by  the  party  hav¬ 
ing  the  right. 

Assignee  in  law  is  one  in  whom  the  law 
vests  the  right :  as,  an  executor  or  adminis¬ 
trator.  See  Assignment. 

ASSIGNMENT  (Law  Lat.  assignatio , 
from  assigno, — ad  and  signum, — to  mark  for; 
to  appoint  to  one;  to  appropriate  to). 

In  Contracts.  A  transfer  or  making  over 
to  another  of  the  whole  of  any  property,  rea 
or  personal,  in  possession  or  in  action,  or  o 
any  estate  or  right  therein. 

A  transfer  by  writing,  as  distinguished  iro® 
one  by  delivery.  .  , 

The  transfer  of  the  interest  one  has  m 
and  tenements,  and  more  particularly  *PP  * 
to  the  unexpired  residue  of  a  term  or  es 
for  life  or  vears;  Cruise,  Dig-  t]t*  *xX  * 
(Deed)  c.  vii.  §  15;  2  Woodd.  Lect.  *  - 
171;  1  Steph/Com.  485.  The  de£*  ^ 
which  the  transfer  is  made  is  also  c: 
assignment;  Comvns,  Dig.;  Bacon,  -  ’ 

Viner,  Abr.;  Nelson,  Abr.;  La.  Civ. 
art.  2612;  Anjrell,  Assign.;  1 
Cas.  78-85;  4  Cruise,  Dig.  160.  d 

What  may  he  assigned.  Even  .  & 
connected  with  a  right  of  property .  . 

personal,  is  assignable.  Every  es*aU 
terest  in  lands  and  tenements  may  be  or 

as  also  every  present  and  certain  e. 
interest  in  incorporeal  hereditaiuen  ^ 
though  the  interest  be  future,  inclui  *i  r  .^j. 
of  years  to  commence  at  a  subsequen  I^oUjrh 
for  the  interest  is  vested  in  s.  : 

only  to  take  effect  infuturo ;  1  /w  n°l 

Coke,  Litt.  46  b ;  rent  to  grow  due  I  ^ 
that  in  arrear,  8  Cow.  206);  a  *l9  J  *acto 
wffiere  the  breach  of  the  condition  i] 
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terminates  the  estate  ;  2  G.  &  J.  1 73  ;  4  Pick. 
1  ;  a  right  to  betterments ;  9  Me.  62 ;  the 
right  to  cut  trees ,  which  have  been  sold  on 
the  grantor’s  land  ;  Hob.  173  ;  1  Greeni.  Ev. 
§  27 ;  Cruise,  Dig.  tit.  1,  §  45,  n.;  7  N.  H. 
522;  6  Me.  81,  2U0 ;  18  Pick.  569;  1  Mete. 
Mass.  313 ;  4  id.  580  ;  9  Leigh,  548  ;  11  Ad. 
&  E.  34 ;  a  right  in  lands  which  may  be 
perfected  by  occupation ;  4  Yerg.  1;  1 
Cooke,  67.  But  no  right  of  entry  or  re¬ 
entry  can  be  assigned  ;  2  Yerg.  84  ;  Little¬ 
ton,  §  347  ;  2  Johns.  1  ;  1  Cranch,  423-430; 
1  Dev.  &  B.  319  ;  nor  a  naked  power;  though 
it  is  otherwise  where  it  is  coupled  with  an  in¬ 
terest ;  2  Mod.  317. 

To  make  an  assignment  valid  at  law,  the 
subject  of  it  must  have  an  existence,  actual  or 
potential,  at  the  time  of  the  assignment ;  7 
Ohio  St.  432.  But  courts  of  equity  will  sup¬ 
port  an  assignment  not  only  of  interests  in  ac¬ 
tion  and  contingency,  but  of  things  which 
have  no  present,  actual,  or  potential  exist¬ 
ence,  but  rest  in  mere  possibility  only;  2 
Story,  Eq.  Jur.  630-639 ;  Fearne,  Oont. 
Rem.  527 ;  as  an  heir’s  possibility  of  inherits 
ance;  4  Sneed,  258.  The  assignment  of  per¬ 
sonal  property  is  chiefly  interesting  in  regard 
to  choses  in  action  and  as  to  its  effect  in  cases 
of  insolvency  and  bankruptcy.  Assignments 
by  debtors  for  the  benefit  of  creditors  are 
regulated  by  statute  in  nearly  all  the  states  of 
the  United  States.  See  collection  of  statutes 
in  Moses,  Insol v.  Laws.  A  chose  in  action 
cannot  be  transferred  at  common  law;  1 
Fonbi.  Eq.  b.  1,  c.  4,  §  2,  n.  9 ;  10  Coke,  48  ; 
Coke,  Litt.  266  a;  Chitty,  Bills,  6;  Comyns, 
Dig.  Chancery  (2  H)  ;  3  Cow.  623  ;  2  Johns. 
1;  15  Mass.  388;  1  Cranch,  367;  5  Wise. 
17 ;  5  Halst.  20.  But  the  assignee  may  sue 
in  the  assignor’s  name,  and  the  assignment 
will  be  considered  valid  in  equity.  See  infra. 

In  equity,  as  well  as  law,  some  choses  in 
action  are  not  assignable :  for  example,  an 
officer's  pay  or  commission  ;  2  Anstr.  533  ;  1 
Ball  and  B.  Ch.  387  ;  1  Swanst.  74  ;  3  Term, 
681;  2  Beav.  544;  Turn.  &  R.  459;  see  7 
Mete.  Mass.  335;  13  Mass.  290;  15  Ves.  Ch. 
139 ;  or  the  salary  of  a  judge  /  10  Humphr. 
342 ;  or  claims  for  fishing  or  other  bounties 
from  the  government ;  or  rights  of  action  for 
fraud  or  tort ;  as  a  right  of  action  for  assault ; 
or  in  trover;  12  Wend.  297  (aliter  of  aright 
of  action  in  replevin  ;  24  Barb.  382) ;  and  it 
seems  that  all  rights  of  action  which  would 
survive  to  the  personal  representatives,  may 
be  assigned;  22  Barb.  110;  7  Ilow.  492;  34 
Penn.  299;  44  N.  H.  424;  so  if  a  right  of 
action  against  a  common  carrier  for  not  deliv¬ 
ering  goods  ;  44  N.  H.  424.  A  cause  of  action 
for  malicious  prosecution  is  not  assignable 
even  after  verdict;  22  Cal.  174  ;  1  1  et.  19o, 
213;  6  Cal.  456;  3  E.  D.  Smith.  246 ;  22 
Barb.  110;  26  id.  635;  2  N.  Y.  293  ;  3  Litt. 
41 ;  9  S.  &  R.  244  ;  6  Madd.  59  ;  2  M.  &  K. 
592 ;  or  any  rights  pendente  life.  ±  or  can 
personal  trusts  be  assigned;  as  the  rig  cfa 
master  in  his  apprentice ;  1 1  B.  Monr.  6  , 
Mass.  299  ;  8  N.  H.  472,  or  the  duties  of  a 


testamentary  guardian;  12  N.  H.  437;  1 
Ullli  Y.  375;  nor  a  contract  for  the  per¬ 
formance  of  personal  services ;  4  Litt.  9. 

The  assignment  of  bills  of  exchange  and 
promissory  notes  by  general  or  special  en¬ 
dorsement  constitutes  an  exception  to  the  law 
of  transfer  of  choses  in  action.  When  nego¬ 
tiable  (i.  e.,  made  payable  to  order),  they 
were  made  transferable  by  the  statute  of  3  & 

4  Anne  ;  they  may  then  be  transferred  by  en¬ 
dorsement  ;  the  holder  can  sue  in  his  own 
name,  and  the  equitable  defences  which  might 
have  existed  between  the  promisor  and  the 
original  promisee  are  cut  off ;  Chitty,  Bills, 
Perkins  ed.  1854,  8,  11,  225,  229.  n.*(3)  and 
cases  cited;  11  Barb.  637,  639  ;  Burrill,  Ass. 
2d  ed.  3,  nn.  1,  2;  26  Miss.  577;  Hard. 
562. 

The  most  extensive  class  of  assignments  are 
the  general  assignments  in  trust  made  by  in¬ 
solvent  and  other  debtors  for  the  discharge  of 
their  debts.  In  most  of  the  states  of  the 
United  States  these  are  regulated  by  state 
statutes  (q.  r.) ;  3  Sumn.  345 ;  10  Paige,  Ch. 
445;  1  N.  Y.  101 ;  20  Ga.  44. 

Independently  of  bankrupt  and  insolvent 
laws,  priorities  and  preferences  in  favor  of  par¬ 
ticular  creditors  are  allowed.  Such  preference 
is  not  generally  considered  unequitable,  nor  is 
a  stipulation  that  the  creditors  taking  under  it 
shall  release  and  discharge  the  debtor  from 
all  further  claims  ;  4  Mass.  206  ;  41  Me.  277; 
9  Ind.  88;  4  Wash.  C.  C.  232;  13  S.  &  R. 
132;  4  Zabr.  162;  2  Cal.  107;  16  Ill.  435; 
17  Ga.  430;  2  Paine,  180;  15  Johns.  571; 
11  Wend.  187;  7  Md.  88,381;  29  Ala.  266; 

5  N.  H.  113;  7  Pet.  608;  11  Wheat.  78;  8 
Conn.  505  ;  26  Miss.  423  ;  6  I  la.  62 ;  6  R.  1. 
328;  1  Am.  L.  Cas.  71. 

IIoic  made.  It  used  to  be  held  that  the  in¬ 
strument  of  assignment  must  be  of  as  high  a 
character  and  nature  as  the  instrument  trans¬ 
ferred  ;  but  now  a  parol  (usually  written) 
assignment  may  transfer  a  deed,  if  the  deed 
be  at  the  same  time  delivered ;  1  Dev.  354  ; 

2  Jones,  224;  13  Mass.  304;  15  id.  481  ;  26 
Me.  234,  448;  17  Johns.  284,  292;  19  uf  342; 

1  E.  D.  Smith,  414;  5  Ad.  &  E.  107;  4 
Taunt.  326  ;  1  Ves.  Sen.  Ch.  332,  348  ;  2  id. 

6 ;  1  Madd.  Ch.  53 ;  2  Rose.  Bank.  271 ;  1 
Harr.  &  J.  114,  274;  2  Ohio,  56,  221;  11 
Tex.  273  ;  26  Ala.  N.  s.  292.  See  5  Halst. 
156.  W hen  the  transfer  of  personal  chattels 
is  made  by  an  instrument  as  formal  as  that 
required  in  the  assignment  of  an  interest  in 
lands,  it  is  commonly  called  a  bill  ofi^  sale 
(which  see);  2  Stephen,  Com.  104.  See  as 
to  the  distinction,  5  W.  &  S.  36.  In  most 
cases,  however,  personal  chattels  are  trans¬ 
ferred  by  mere  note  or  memorandum,  or,  as 
in  the  case  of  negotiable  paper,  by  mere  en¬ 
dorsement;  3  E.  D.  Smith,  555;  6  Cal.  247; 
28  Miss.  56;  15  Ark.  491. 

The  proper  technical  and  operative  words 
in  assignment  are  “assign,  transfer,  and  set 
over;”  but  “give,  grant,  bargain,  and  sell,” 
or  anv  other  words  which  show  the  intent  of 
the  parties  to  make  a  complete  transfer,  will 
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work  an  assignment;  Watkins,  Conv.,  Pres¬ 
ton  ed,  b.  2,  e.  ix. 

No  consideration  is  necessary  to  support  the 
assignment  of  a  term ;  1  Mod.  263  ;  3  Munf. 
556  ;  2  E.  D.  Smith,  469.  Now,  by  the  stat¬ 
ute  of  frauds,  all  assignments  of  chattels  real 
must  be  made  by  deed  or  note  in  writing, 
signed  by  the  assigning  party  or  his  agent 
thereunto  lawfully  authorized  by  writing ;  1 
B.  &  P.  270.  If  a  tenant  assigns  the  whole 
or  a  part  of  an  estate  for  a  part  of  the  time, 
it  is  a  sub-lease,  and  not  an  assignment ;  1 
Gray,  325 ;  2  Paige,  Ch.  68  ;  2  Ohio,  369  ;  1 
Washb.  R.  P.  327. 

Ejject  of.  During  the  continuance  of  the 
assignment,  the  assignee  is  liable  on  all  cove¬ 
nants  running  with  the  land,  but  may  rid  him¬ 
self  of  such  continuing  liability  by  transfer  to 
a  mere  beggar;  2  II.  Blaekst.  133  ;  5  Coke, 
16;  3  Burr.  1271 ;  1  B.  &  P.  21  ;  2  Bridg¬ 
man,  Eq.  Dig.  138;  1  Vern.  Ch.  87;  2  id. 
103  ;  8  Ves.  Ch.  95  ;  1  Schoales  &  L.  310  ;  1 
Ball  &  B.  238;  Dougl.  56,  183  ;  (but  a  con¬ 
veyance  to  an  irresponsible  person  to  avoid 
paying  a  ground-rent  accruing  on  the  land 
conveyed  held  not  to  release  the  original  cove¬ 
nantor  ;  54  Penn.  30.)  By  the  assignment  of 
a  right  all  its  accessories  pass  with  it :  for 
example,  the  collateral  security,  or  a  lien  on 
property,  which  the  assignor  of  a  bond  had, 
will  pass  with  it  when  assigned ;  1  Stockt. 
592;  5  Eitt.  248;  3  Bibb,  291  ;  4  B.  Monr. 
529  ;  2  Dana,  98  :  1  Penn.  454,  280;  5  Watts, 
529;  9  Cow.  747  ;  2  Yerg.  84.  So,  also,  what 
belongs  to  the  thing  by  the  right  of  accession 
is  assigned  with  it ;  7  Johns.  Cas.  90  ;  6  Pick. 
360;  31  N.  H.  562. 

The  assignee  of  a  chose  in  action  in  a  court 
of  law  must  bring  the  action  in  the  name  of  the 
assignor  in  whose  place  he  stands ;  and  every 
thing  which  might  have  been  shown  in  defence 
against  the  assignor  may  be  used  against  the 
assignee ;  18  Eng.  L.  &  Eq.  82 ;  42  Me.  221 ; 
C  Ga.  119  ;  15  Barb.  506  ;  2  Johns.  Ch.  441 ; 
9  Cow.  34;  3  N.  H.  82,  539;  2  Wash.  Va. 
233  ;  4  Rand.  266  ;  5  Mass.  201,  214  ;  6  1  ick. 
816;  10  Cush.  92;  28  Miss.  488 ;  28  id.  56  ; 
13  111.  486;  1  Stockt.  146;  1  Dutch.  506 i;  3 


3  McLean,  147;  3  Ilayw.  199;  1  Hurnphr. 
155;  11  Md.  251.  But  in  a  court  of  equity 
the  assignee  may  sue  in  his  own  name,  but  he 


Johns.  Ch. 
assignment  is 


441 ;  8  Wheat.  2G8.  Such 
considered  sis  a  declaration  ot 


trust ;  10  I Iumphr.  342;  3  P.  Will  199;  2 
id.  603;  1  Ves.  Ch.  411 ;  5  I  et-^7,  1  M  heat. 
235;  5  id.  277  ;  see  5  Paige,  Ch.  539,  6  id. 
583;  6  Crunch,  335;  but  all  the  equitable  de¬ 
fences  exist ;  3  Yeates,  327  ;  1  Bmn.  429  ;  8 
Wheat.  268. 


A  valid  assignment  of  a  policy  of  insurance 
in  the  broadest  legal  sense,  by  consent  of  the 
underwriters,  by  statute,  or  otherwise,  v<*sH 
in  the  assignee  all  the  rights  of  the  assignor 
legal  and  equitable,  including  that  of  action’ 
but  the  instrument,  not  being  negotiable  in 
its  character,  is  assignable  only  in  equity,  and 
not  even  so,  if  it  has,  as  it  sometimes  has,  a 
condition  to  the  contrary ;  3  Md.  244,  341 
8  Cush.  393;  10  id.  350;  15  Barb.  413-  28 
id.  116;  17  N.  Y.  391  ;  25  Ala.  N.  s.  853; 
30  N.  H.  231  ;  3  Sneed,  565;  42  Me.  221; 
26  Conn.  165;  31  Penn.  438;  18  Eng.  L.& 
Eq.  427  ;  22  id.  590.  In  marine  policies, 
custom  seems  to  have  established  a  rule  dif¬ 
ferent  from  that  of  the  common  law,  and  to 
have  made  the  policies  transferable  with  the 
subject  matter  of  insurance  ;  May,  Ins.  §  377. 

A  debtor  making  an  assignment  for  the 
benefit  of  his  creditors  may  legally  choose  his 
own  trustees,  and  the  title  passes  out  of  him 
to  them  ;  21  Barb.  65;  1  Binn.  514  ;  18  Ark. 
85,  123  ;  24  Conn.  180.  The  assent  of  credi¬ 
tors  will  ordinarily  be  presumed ;  29  Ala.  x.  s. 

112  ;  4  Mass.  183,  206;  5  id.  153:  8  Tick. 

113  ;  2  Conn.  633  ;  9  S.  &  R.  244  ;  8  Me. 
411.  In  some  states  the  statutes  provide  that 
the  assignment  shall  be  for  the  benefit  ol  all 
creditors  equally. 


T.  U.  P.  Cliarlt.  230;  12  Johns.  343; 

Barb.  550  ;  but  champerty  and  niaintena  < 

and  the  purchase  of  lawsuits,  are  inquired 
and  restrained  in  equity  as  1Il  la"’ *  of  the 
will  defeat  an  assignment.  By  am* 
state  statutes  regulating  assignment,^  ^ 
signee  may  bring  an  action  m  -  (je|ence 
in  a  court  of  law,  but  the  cejm  \  ^  yerg- 

are  not  excluded;  see  6  Ohio,  2 <  ^  fi9. 
572  ;  3  Dana,  142;  2  let.  •  Tlie 

ASSIGNMENT  OF  D0^f^h(.r  .le¬ 
ad  by  which  the  share  ot  a  wide  i|)ed 

ceased  husband’s  real  estate  is  asc 
and  set  apart  to  her.  ■  by 

The  assignment  may  be  m>  deTjgee  °r 
the  heir  or  his  guardian,  or  object  to 
other  persons  seised  of  tli  jj  240 

dower  ;  2  Penning.  51  ?  1  4  Me- 

Pick.  80,  88;  4Ala.  N.B.1 60^,  4  or  ^ 
hid.  388;  Tudor,  Dead.  proceeding 

be  made  after  a  course  ot  j  rt,fu?l.d. 

where  a  voluntary  assign  ^  made  by 

this  case  the  assignment  wjl  ^  bv  n>> 

sheriff,  who  will  set  oil  *  1 "  u"hb' dc 

„„,l  bounds ;  3  BU.  M i  •£ 

P.  229.  The  assignment  .  «  the  ’« 

within  forty  days  atter  ^J  wjdoW 
band,  during  jvhich  tm  ^.^hoo*  J;  5 
main 
20 

Conn 

The  share 


ASSIGNMENT  01  ERRORS 


ASSfZE 


J&7 

all  the  real  e»Ute  of  which  the  htjftband  b»*  Annua  par* in  *1  cerepini/*,  Aftrize  of  br*  ad 
been  mined  during  coverture ;  and  no  writing  and  ale;  *  «UUft^  regulating  the  w eight  *iA 
ftr  livery  in  necowwiy  ta  a  valid  alignment,  meaatire  </f  the**  article*. 

dowreae  lx-irt^r  according  to  tl^  vi"w  |  Annina  jirorngan/la,  A  writ  to  rtay  pro- 
ofdic  law,  of  tk  newta '/  her  hintbaod,  The I  oeedfrig*  wtr#n'  one  <A  the  partice  k  engaged 
remedy  fifth#  widow,  when  the  heir  fir  g oar-  in  a  mtt  of  the  k  ing.  Reg,  Orig,  208, 
ditn  rcfuue#  to  a**ign  flow**,  in  try  a  writ  of  Annina  ttltieut  pfCBtenUttianii*  Anmxe  of 
dower  untfa  nihil  hnbetf  4  Kent,  b3,  If  tlie  darrein  prmttntrneni, 

guardian  of  n  minor  heir  ax*ign  more  than  he  Annina  vtnaUmn,  Statute*  regulating  the 
ought,  the  heir  on  eoming  of  age  may  have  *alc  of  certain  article*.  Holman,  OVm, 
the  writ  of  admeasurement  of  dower;  2  Jnd.  AH8ISORS.  In  Scotch  Law.  Jo* or* 

j*3C :  1  ,,yk-  V/  ’  °*?  ,:!H'  12*5"  A88IZE  n^u.  antuUr*,  U,  >A  hy  or  w  r 

h-TWt,  Nat.  Iir,r.  148;  >•»*.*«  5  ,)ir^A,  tlx  Kr.  a  *~i,*,)- 

\\  ettra.  2  (13  M».  M.  «•  7  ;  1  VV  n»hh.  K,  to  En*li*h  Law.  A  writ  'Jirw-t/H  |/>  tU 

1*.  222-250 ;  1  Kxrit,  «*,  60;  2  Bouvwr,  m?wy  oT  *.«,or»Me  pro- 

Iimt.  n.  1743.  pert/,  corporeal  or  incorporeal.  Cowd;  Lit- 

ASSIGNMENT  OF  ERRORS.  In  tleton,  $  234, 

Practice.  The  *taterncnt  of  the  cafe  of  tl»e  The  action  or  proceeding*  ta  court  based 
plaintiff  in  #rrror,  on  a  writ  of  error,  letting  upon  nwrb  a  writ,  Majpia  Ckrte,  e.  12;  ^tat. 
forth  the  iirom  complained  of.  ,  I  3  YAw,  \.  2)  c.  25;  3  Bla.  Com. 

f,  - -  —  -  —  -3  --  _'«l.  4U/,  tn  Alfa  f.7  *  WoII/ki  IfltfoJ.  %H* 


lofTii  me  t'TT'im  cwf!pMiri*?i  •«»  ^  1  <*>  r/jw,  1.  1  ?▼  r»w 

It  cofTeapooda  with  the  flwUsrution  in  an  57,  232 ;  Selum,  Fr 
ordinary  action ;  2  Ttdd,  Fr.  114K;  3  Stepb.  nneh  aetlon*  w^re  t> 
Com,  r,44.  All  the  error*  of  which  the  pUim  of  whk:h  tie?  jwJMai 


.  .  rai.  ..  -  *  to  trWJ  by  ef^al  etmtU, 

\Ami.  'M.  Till  uk'  t.rr.7.10  ./»  i  plaim  r/f  wtikb  ttie  JmlieiiU  w*r*  ;uirti/>3»  of  ^ 

tilT  complain*  eboohl  be  net  frnth  ami  a*rijroe<J  nize.  ^  CowwWi A**ize  Mm  t'fc- 

1  «£?—  »«.«  hM.  ~r 

pltfa/I  to  them;  1*  Ak-  18b,  1^  M/nn.  Ho,  %u>t4h*mf  a.  n.  117b;,  f//r  n.  por^  ^  of 

title*  to  land  In  a  r#e>re  eertaln  aryl  expert* *U/o* 
iftituwr  \rlor*  eommW. loner*  i/f  tbe 

*  4  aL.  .  f‘  - I  Cxi  #rt  •  0/4  #  / 


4  Miw.  77. 

ASSIGNOR.  One  who  mak<r«  an  a%*ipo^ 
rnent ;  one  who  transfer*  property  to  another 
In  general,  the  aaaignor  can  limit  tlie  ope. 

_ L#  L  ' _ _ _ _ 4 


- - -  »» 

crown  tban  before  tbe  nulU/m  In  tbe  <^inty  ey/ort 
r/r  tfie  klTJK1*  juAtlelar*  In  tlie  A  ^,a  1  ne 


In  g mend,  the  awngnor  can  limit  tlie  ope-  u  a/  tion,  w.^r^by  tbe 

ration  <A  hi*  alignment,  and  nnp^/ae  wliatever  pjajrjlj/f  r^  z/r^ra  hi*  laiyl  ai A  f\n.u.x:  »  uj- 
condition  he  rnay  think  proper;  but  when  he  \npjrj  *uatal w*\  by  tbe  Tr^  ra  •  | 

make*  a  g^m/fral  alignment  in  truat  for  the  the  aetlon  a*  a  mean*  fw  the  r^or  nrof  -r 
use  of  hi*  creditom,  ke.  can  imptwe  no  condt-  leri  o,  ft*  t/i 

t*on  mketeve*  which  will  deprire  them  ^  any  ,  "»*«£« jOTfiTS  JSSTS^ 
nglit;  14  Pick.  Mam.  123;  2  wl.  12d;  ^  i  telrca  to  tbtrrmnskf'  The  scope  of  Iknnf^ 
John*.  N.  V.  131  ;  2fitd.  442;  7  Cow.  N.  I.  WZA  aUo  ^weJ^I  ^  aa  v>  niU^r  U*  -  ^ 

733;  hid,  547;  nor  any  condition  forinrlden  berezlftamewt*,  a*  frao; 

to  U.,  »  «h*,  pr.«~e  *•  >**  5a~,  E  SrjS5L3.tt«  % 

forbid*  it,  *2^  gigggi  jf  iuA  <\ nite,  entirely  dkuw^. 

ASSIGNS.  Awiignee*;  tho*e  to  whom  z  ^  4  WfU.  IT.  e.  27,  f  ote^n.  ,i^ 
propiTty  ilia II  hare  l>een  tran*ferre/l.  Now  W. 

•doom  uaeyl  ex/^ept  in  the  phraee,  in  de#^l*,  ^  jury  nomtnoned  by  rirtoe  of  a  writ  m 

“ bora,  administrator*,  an^l  a«i ign#/’  8  R*  1-  ‘  — 


3b 


AS8I8A  rut.  annidere). 
or  inqueat.  Annina  Kertifur  in  juratum 


a**i ze  ha*  k?en  tnrn^l  into  a  jury. 

A  writ :  an,  an  aarize  of  no»?e/  dinmtutn , 
ttrize  rjf  lyrnirnon  j^aetijre. 

An  ordinance ;  aa,  annina  jtanin.  kpdrnan’ 
Glow. ;  Littleton,  f  234 ;  3  hharsw.  Bla.  Cora. 
4ht.  k 

A  fixed  enerrific  time,  mm,  or  rioan^itv. 
tribote;  tax  fixed  by  law;  a  fine.  Sjielrnan, 
GU«' 

A„i„t  armor  urn.  A  *Ulnt«  0r*ern*«  the 
k«T«ng  arm*.  f.  . . 

Annina  ca/Ure.  To  be  nonsuited,  to  » 
3  Bla.  Com.  402.  ,  .  . 

Annina  eontinuanda .  A  wnt  wr  the  1 
tinnation  of  the  aa*ize  to  allow  the  pro  1 
tion  of  pa^'m,  Ki-g*  Grig.  217. 

Annina  de  fnrentn. 
which 


aacize 

Huch  jarie*  were  »«id  to  be  dther  mogn* 
A  kinder  jury  (mad),  rotoMug;  of  *U»^d  m<  - .1 
'  The  •erriavVr.UtormlneO* 


r^a  Vprtlt;,  >/f  tw,  r,  .r.l^rrjny 

£,  -l^nnlne  tl»  rt^ht  M  (rm^eSoa.  M.rror  of 

Ja'n,'l"^  ta  mid  try  LMeum ind 
U,  th«  Oftelnal  n.»x>inr  of  0*.  »'/H . 

Urtl,  |  2 M;  3  Bla.  Com.  K-V  Colt,  erpUlm  lt 
a*  ttaootlD^  ortelnally  a  txvd//K  ‘d  jtutUet .  »tA 
thta  ,*j4aw»0fA<  ta  tmoctkmtdhT  l*?  *£*£.'%* 
rd  the  word.  c<*e,  LM.  Wf.  It 
erer,  to  h»re  hero  enrif  o~d  «»  ■»  **T  * 
here  Ktrea.  The  TteofwUon  of  awfw  <“T 

P'-iKSri 

a- 


Annina  martin  df anrenUrrin. 
d'  ancestor f  which  »ee. 


ttejaon,  vo  *  ,  . _ 

A*ciz«  of  mor<  |  Th,  " 

recognitor*  «  aa*w »  *  " 


ASSIZE 
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A  court  composed  of  an  assembly  of  knights 
and  other  substantial  men,  with  the  baron  or 
justice,  in  a  certain  place,  at  an  appointed 
time.  Grand  Coutum.  ce.  24,  25. 

An  ordinance  or  statute.  Littleton,  §  234  ; 
Reg.  Orig.  239.  Any  thing  reduced  to  a  cer¬ 
tainty  in  respect  to  number,  quantity,  quality, 
weight,  measure,  etc.  2  131a.  Com.  42 ;  Cowel; 
Spelman,  Gloss.  Asstsa.  See  the  articles  im- 
inc(  1  i ately  f oil owi ng. 

In  Scotch  Law.  The  jury,  consisting  of 
fifteen  men,  in  criminal  cases  tried  in  the 
court  of  justiciary.  Paterson,  Comp. ;  Bell, 
Diet. 

ASSIZE  OF  DARREIN  PRESENT¬ 
MENT.  A  writ  of  assize  which  formerly 
lay  when  a  man  or  his  ancestors  under  whom 
he  claimed  presented  a  clerk  to  a  benefice, 
who  was  instituted,  and  afterwards  upon  the 
next  avoidance,  a  stranger  presented  a  clerk 
and  thereby  disturbed  the  real  patron.  3 
Sharsw.  Bla.  Com.  245  ;  Stat.  13  Edw.  I. 
(Westm.  2)  c.  5.  It  has  given  way  to  the 
remedy  by  quare  irnpedit. 

ASSIZE  OF  FRESH  FORCE.  A  writ 
of  assize  which  lay  where  the  disseisin  had 
been  committed  within  forty  days.  Fitzh. 
Nat.  Brev.  7. 

ASSIZE  OF  MORT  D’ANCESTOR. 

A  writ  of  assize  which  lay  to  recover  posses¬ 
sion  of  lands  against  an  abator  or  his  alienee. 

It  lay  where  the  ancestor  from  whom  the 
claimant  derived  title  died  seised.  Cowel ; 
Spelman,  Gloss. ;  3  Bla.  Com.  185. 

ASSIZE  OF  NOVEL  DISSEISIN.  A 

writ  of  assize  which  lay  where  the  claimant 
had  been  lately  disseised.  The  action  must 
have  been  brought  subsequent  to  the  next 
preceding  session  of  the  eyre  or  circuit  of 
justices,  which  took  place  once  in  seven  years. 
Coke,  Litt.  153;  Booth,  Real  Act.  210. 

ASSIZE  OF  NUISANCE.  A  writ  of 
assize  which  lay  where  a  nuisance  had  been 
committed  to  the  complainant’s  freehold. 

The  complainant  alleged  some  particular 
fact  done  which  worked  an  injury  to  his  free¬ 
hold  (ad  nocumentum  liberi  tenementi  sui ), 
and,  if  successful,  recovered  judgment  for  the 
abatement  of  the  nuisance  and  also  for  dam¬ 
ages.  Fitzh.  Nat.  Brev.  183;  3  Bla.  Com. 
221;  9  Coke,  55. 

ASSIZE  OF  UTRUM.  A  writ  of  assize 
which  lay  for  a  parson  to  recover  lands  which 
his  predecessor  had  improperly  allowed  the 
church  to  be  deprived  of.  3  Bla.  Com.  257. 

ASSIZES.  Sessions  of  the  justices  or 
commissioners  of  assize. 

These  assizes  are  held  twice  in  each  year 
in  each  of  the  various  shires  of  England,  with 
some  exceptions,  by  virtue  of  several  com¬ 
missions,  for  the  trial  of  matters  of  fact  in 
i^sue  in  both  civil  and  criminal  cases.  They 
still  retain  the  ancient  name  in  popular  lan¬ 
guage,  though  the  commission  of  assize  is  no 
longer  issued.  3  Stephen,  Com.  424,  n.  See 


Assize;  Nisi  Prius;  Commission  of  A' 
size  ;  Courts  of  Assize  and  Nisi  Pi*ii  s 
ASSIZES  DE  JERUSALEM.  A  cod’ 
of  feudal  law  prepared  at  a  general  assembly 
of  lords  after  the  conquest  of  Jerusalem 
A.  D.  1099. 

It  was  compiled  principally  from  the  laws 
and  customs  of  France.  It  was  reduced  to 
form  by  Jean  d’lblin,  Comte  de  Japhe  et 
Ascalon ,  about  the  year  1290.  -  1  Fourml 
Hist,  des  Av.  49 ;  2  Dupin,  Prof,  des  Av.  674- 
680 ;  Stephen,  PI.  App.  xi. 

ASSOCIATE.  An  officer  in  each  of  the 
superior  courts  of  common  law  in  England 
whose  duty  it  was  to  keep  the  records  of  his 
court,  to  attend  its  nisi  prius  sittings,  and  to 
enter  the  verdict,  make  up  the  nostea,  and 
deliver  the  record  to  the  party  entitled  thereto. 
Abbott,  Law  Diet. 

A  person  associated  with  the  judges  and 
clerk  of  assize  in  the  commission  of  general 
jail  delivery  ;  Mozley  &  W.  Diet. 

The  term  is  frequently  used  of  the  judges 
of  appellate  courts,  other  than  the  presiding 
judge  or  chief  justice. 


ASSOCIATION  (Lat.  ad ,  to,  and  sociare 
— from  socius ,  a  companion). 

The  act  of  a  number  of  persons  in  uniting 
together  for  some  purpose. 

The  persons  so  joining. 

In  English  Law.  A  writ  directing  certain 
persons  (usually  the  clerk  and  his  subordinate 
officers)  to  associate  themselves  with  the  jus¬ 
tices  and  sergeants  for  the  purpose  of  taking 
the  assizes.  3  Bla.  Com.  59. 


ASSOIL  (spelled  also  assoile,  as.ioilyjf)- 

To  set  tree ;  to  deliver  from  excommunication. 

Stat.  1  Hen.  IV.  c.  7  ;  Cowel. 

ASSUMPSIT  (Lat.  assumere,  to  assume; 
to  undertake ;  assumpsit ,  he  has  undertaken  • 
In  Contracts.  An  undertaking,  eit  ^ 
express  or  implied,  to  perforin  a  parol  agru 
ment.  1  Lilly,  Reg.  132.  . 

Express  assumpsit  is  an  undertaking  nl‘ 
orally,  by  writing  not  under  seal,  or  by  infl 
of  record,  to  perform  an  act  or  to  pay  a  ? 
of  money  to  another.  .  re. 

Implied  assumpsit  is  an  undertaking 
sumed  in  law  to  have  been  made  by  a  lh 
from  his  conduct,  although  he  has  no  1 
anyf  express  promise.  ,  •  „  to 

The  law  presumes  such  an  underta 
have  been  made,  on  the  ground  tha 
body  is  supposed  to  have  undertaKtu^  ^  g 
what  is,  in  point  of  law,  just  and  545; 
Burr.  1008;  L.  J.  11  C.  P.  100;  8b.  ^:  js 
Leake,  Contr.  75.  Such  an  under  r  ^ 
never  implied  where  the  party  *iaf .  ^  pri; 
express  promise  ;  2  Term,  100 ; ;  HD  the 
20  Am.  Jur.  7;  nor  ordinarily  .^.j^rgedi 
express  declaration  of  the  party  to  1  jm- 
1  Me.  125;  13  Pick.  165;  n°r  "  t  br 
plied  unless  there  be  a  request  or  ^^nl* 
the  defendant  shown ;  20  N.  H.  4  fa  ’  t  nmy 
Ev.  §  107  ;  though  such  request  or 
be  inferred  from  the  nature  of  the  1 4 


ASSUMPSIT 
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1  Dowl.  &  L.  984  ;  15  Conn.  52  ;  28  Vt.  401 , 

2  Dutch.  49  ;  or  from  the  silent  acquiescence 
of  the  defendant;  22  Ain.  Jur.  2-11;  14 
Johns.  3^8  j  2  Blatchf.  343  ;  or  even  contrary 
to  fact  on  the  ground  of  legal  obligation  ;  1  II. 
Blackst.  90;  3  Campb.  298  ;  6  Mod.  171;  14 
Mass.  227  ;  10  Pick.  156  ;  4  Me.  258  ;  20  Am. 
Jur.  9;  22  id.  2;  13  Johns.  480. 

In  Practice.  A  form  of  action  which  lies 
for  the  recovery  of  damages  for  the  non-per¬ 
formance  of  a  parol  or  simple  contract ; 
Term,  351;  3  Johns.  Cas.  60. 

It  differs  from  debt,  siuce  the  amount  claimed 
need  not  be  liquidated  (see  Debt),  and  from 
covenant ,  since  it  does  not  require  a  contract 
under  seal  to  support  it.  See  Covenant.  See 
4  Coke,  91 ;  4  Burr.  1008  ;  14  Pick.  428  ;  2  Mete. 
181.  Assumpsit  is  one  of  the  class  of  actions 
called  actions  upon  the  case,  and  in  the  older 
books  is  called  action  upon  the  case  upon  assump¬ 
sit.  Comyns,  Dig. 

Special  assumpsit  is  an  action  of  assumpsit 
brought  upon  an  express  contract  or  promise. 

General  assumpsit  is  an  action  of  assumpsit 
brought  upon  the  promise  or  contract  implied 
by  law  in  certain  cases.  See  2  Sm.  Lead, 
Cas.  14. 

The  action  should  be  brought  by  the  party 
from  whom  the  consideration  moved ;  1  Ventr. 
318;  3  B.  &  P.  149,  n. ;  14  East,  582;  4  B 
&  C.  664  ;  17  Mass.  404,  575  ;  3  Pick.  83,  92; 
8  Johns.  58;  13  id.  497;  1  Pet.  C.  C.  169; 
22  Am.  Jur.  1-19 ;  or  by  the  person  for  whose 
benefit  it  was  paid  ;  15  Me.  285,  443  ;  1  Rich. 
So.  C.  268;  5  Blackf.  179;  17  Ala.  333; 
against  the  party  who  made  the  undertaking ; 
suing  the  principal  to  recall  money  paid  to  the 
agent.  See  4  Burr.  1984;  1  Sumn.  277,  317. 
It  lies  for  a  corporation,  2  Lev.  252 ;  1  Campb. 
466;  and  against  it,  in  the  United  States; 
Cranch,  297  ;  12  Wheat.  68;  17  N.  Y.  449 
30  Mo.  452;  9  Tex.  69;  8  Pick.  178;  14 
Johns.  118;  2  Bay,  109;  1  Ark.  180;  3  Halst. 
182 ;  3  S.  &  11.  117 ;  but  not  in  England  for¬ 
merly  (because  a  corporation  could  not  con¬ 
tract  by  parol),  unless  by  express  authority  of 
some  legislative  act,  or  in  actions  on  nego¬ 
tiable  paper;  1  Chitty,  PI.  *119;  4  Bingh. 
77  ;  but  now  corporations  are  liable  in  many 
cases  on  contracts  not  sealed,  and  generally  in 
executed  contracts,  up  to  the  extent  of  the 
benefit  received ;  2  Lev.  252 ;  6  A.  &  E. 
846 ;  L.  11. 10  C.  P.  409  ;  Brice,  Ultra  Vires, 
577. 

Assumpsit  will  lie  in  favor  of  a  third  party 
on  a  contract  made  in  his  favor  in  most  of  the 
United  States ;  93  U.  S.  143;  85  Penn.  235 
(but  see  3  id.  330)  ;  20  N.  Y.  258  (but  see  69 
N.  Y.  280)  ;  85  111.  279  ;  43  Wis.  319.  Con - 
tra,  107  Mass.  39;  15  N.  II.  129.  See  dis¬ 
cussion  in  15  Am.  L.  Rev.  231,  and  4  N.  J. 
L.  Journ.  197. 

A  promise  or  undertaking  on  the  part  of  the 
defendant,  either  expressly  made  by  him  or 
implied  by  the  law  from  his  actions,  consti¬ 
tutes  the  gist  of  the  action.  A  sufficient  con¬ 
sideration  for  the  promise  must  be  averred  and 
shown,  21  Am.  Jur.  258,  283  ;  though  it  may 
be  implied  by  the  law,  7  Johns.  29,  32  ; 
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Pick.  Mass.  210 ;  21  Am.  Jur.  258,  283;  as 
in  case  of  negotiable  promissory  notes  and 
bills,  where  a  consideration  is  presumed  to 
exist  till  its  absence  is  shown;  6  Vt.  165* 
Story,  Prom.  Notes. 

The  action  lies  for — 

Money  had  and  received  to  the  plaintiff’s 
use,  including  all  cases  where  one  has  money, 
or  that  which  the  parties  have  agreed  to  treat 
as  money  ;  1  Greenl.  Ev.  §  1 1  7  ;  2  N.  II.  333 ; 

6  Cow.^  297  ;  8  Gill  &  J.  S33 ;  in  his  hands 
which  in  equity  and  good  conscience  lie  is 
bound  to  pay  over ;  including  bank-notes  ;  1 3 
East,  20,  130;  17  Mass.  560;  7  Cow.  662; 
32  Ala.  523  ;  promissory  notes  ;  9  Pick.  293 ; 
16  Me.  285;  7  Johns.  132;  11  N.  II.  218;  6 
Blackf.  378;  notes  payable  in  specific  articles; 

7  Wend.  311  ;  and  some  kinds  of  evidences 
of  debt;  3  Campb.  199;  8  Wend.  641;  17 
Mass.  560;  4  Pick.  71;  but  not  goods,  ex¬ 
cept  under  special  agreement ;  2  Burr.  2589  ; 

1  East,  1 ;  7  S.  &  R.  246;  8  Term,  687;  3 
B.  &  P.  559;  1  Y.  &  J.  380;  1  Dougl.  117; 
whether  delivered  to  the  defendant  for  a  par¬ 
ticular  purpose  to  which  he  refuses  to  apply 
it;  14  East,  590,  n. ;  3  Price,  68;  3  Day, 
252;  4  Cow.  607;  1  D.  Chipm.  101 ;  1  Harr. 
Del.  446  ;  see  2  Bingh.  7  ;  17  Mass.  575;  or 
obtained  bv  him  through  fraud ;  1  Salk.  28 ; 

4  Mass.  488;  4  Conn.  350;  30  Vt.  277;  4 
Ind.  43  ;  or  by  tortious  seizure  and  conversion 
of  the  plaintiff's  property  ;  10  Pick.  161  ;  and 
see  Cowp.  414;  1  Campb.  285;  8  Bingh.  43; 
or  by  duress,  imposition,  or  undue  advantage 
or  other  involuntary  and  wrongful  payment ; 

2  B.  &  C.  729  ;  6  Q.  B.  276 ;  7  M.  &  G.  586 ; 

3  N.  H.  508;  20  Johns.  290;  7  Me.  135;  12 
Pick.  206  ;  26  Barb.  23  ;  4  Ind.  43  ;  24  Conn. 
88;  10  Pet.  137;  28  Vt.  370;  see  2  Jac.  & 
W.  249  ;  7  Term,  265  ;  9  Bingh.  644  ;  or  for 
a  security  which  turns  out  to  be  a  forgery, 
under  some  circumstances ;  6  Taunt.  76 ;  3  B. 

&  C.  428  ;  4  Bingh.  253;  26  Conn.  23;  30 
Penn.  527 ;  4  Ohio  St.  628;  or  paid  under  a 
mistake  of  facts  ;  9  Bingh.  647  ;  15  Mass.  208; 

I  Wend.  355;  3  id.  412;  6  Yerg.  483;  26 
Barb.  423;  4  Gray,  388;  see  2  Term,  648; 

1 5  Me.  45 ;  20  Wend.  174;  1 8  B.  Monr.  793  ; 
or  upon  a  consideration  which  has  failed ;  1 
Stra.  407;  8  Term,  516  ;  3  B.  &  P.  181 ;  17 
Mass.  1  ;  2  Johns.  455  ;  5  id.  85  ;  15  id.  504 ; 

20  id.  24  ;  9  Cal.  338  ;  4  Gill  &J.  463;  13  S. 

&  R.  259;  4  Conn.  350;  10  Ind.  172;  15 
Tex.  224  ;  see  18  B.  Monr.  523  ;  or  under  an 
agreement  which  has  been  rescinded  without 
partial  performance;  2  C.  &  P.  514;  3  id. 

407  ;  1  Vt.  159  ;  30  id.  432  ;  5  Ohio,  286  ;  15 
Mass.  31 9  ;  5  Johns.  85  ;  12  id.  363  ;  Mart.  & 

Y.  20,  203  ;  2  Nott  &  M’C.  65 ;  20  N.  II  102. 

Money  paid  for  the  use  of  another ,  in¬ 
cluding  negotiable  securities ;  9  Mass.  553  ; 
Pick.  444;  3  N.  H.  366  ;  3  Johns.  206; 
Rawle,  91,  98;  2  Vt.  213;  6  Me.  331  ;  see 
Me.  355;  1  Wend.  424;  7  S.  &  R.  238; 

II  Johns.  464  ;  where  the  plaintiff  can  show 
previous  request ;  20  N.  n.  490;  or  subse¬ 
quent  assent;  12  Mass.  11  ;  1  Greenl.  Ev.  § 

13  ;  or  that  he  paid  it  for  a  reasonable  cause, 
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and  not  officiously;  4  Taunt.  190;  1  H. 
Blackst.  90,  93;  5  Esp.  171 ;  8  Term,  310; 

3  M.  &  W.  607 ;  16  Mass.  40;  but  a  mere 
voluntary  payment  of  another’s  debt  will  not 
make  the  person  paying  his  creditor ;  1  N.  Y. 
472  ;  1  Gill  &  J.  433,  497;  5  Cow.  603;  3 
Ala.  500;  4  N.  LI.  138;  20  id.  490. 

Money  lent ,  including  negotiable  securities 
of  such  a  character  as  to  be  essentially  money ; 

11  Jur.  157,  289;  6  Mass.  189;  *15  Pick. 
212;  9  Mete.  Mass.  278,  417  ;  2  Johns.  235; 

12  id.  90;  7  Wend.  311;  3  Gill  &  J.  369; 
11  N.  H.  218;  18  Me.  296  ;  3  J.  J.  Marsh. 
37;  21  Ga.  384;  see  10  Johns.  418  ;  1  Hawks. 
195;  9  Ohio,  5;  16  M.  &  W.  449;  actually 
loaned  by  the  plaintiff  to  the  defendant  him¬ 
self;  1  Dane,  Abr.  196. 

Money  found  to  be  due  upon  an  account 
stated ,  called  an  insimul  computassent,  for 
the  balance  so  found  to  be  due,  without  regard 
to  the  nature  of  the  evidences  of  the  original 
debt;  1  Ventr.  268;  2  Term,  479  ;  3  B,  & 
C.  196;  4  Price,  260;  3  C.  &  P.  170;  12 
Johns.  227  ;  6  Mass.  358;  6  Mete.  Mass. 
127;  7  Watts,  100  ;  11  Leigh,  471;  10  N.  II. 
532. 

Goods  sold  and  delivered  either  in  accord¬ 
ance  with  a  previous  request;  9  Conn.  379  ; 
6  Harr.  &  J.  273  ;  1  Bosw.  417;  32  Penn. 
506;  35  N.  Ii.  477  ;  28  Vt.  666  ;  or  where 
the  defendant  receives  and  uses  them;  6  J. 
J.  Marsh.  441  ;  12  Mass.  185;  41  Me.  565; 
although  tortiously ;  3  N.  H.  384;  1  Mo. 
430,  643.  See  5  Pick.  285.  See  Trover. 
Work  performed ;  11  Mass.  37  ;  14  id.  176  ; 

19  Ark.  671  ;  1  Hempst.  240;  and  materials 
furnished;  7  Pick.  181  ;  with  the  knowledge 
of  the  defendant;  20  Johns.  28;  1  M’Cord, 
22;  19  Ark.  671  ;  so  that  he  derives  benefit 
therefrom  ;  27  Mo.  308  ;  11  Ired.  84  ;  whether 
there  be  an  express  contract  or  not.  As  to 
whether  any  thing  can  be  recovered  where 
the  contract  is  to  work  a  specified  time  and 
the  labor  is  performed  during  a  portion  of 
that  time  only,  see  29  Vt.  219;  25  Conn. 
188  ;  6  Ohio  St.  505  ;  1  Sneed,  622  ;  24  Barb. 
174;  23  Mo.  228;  Apportionment. 

Use  and  occupation  of  the  plaintiff' s  pre¬ 
mises  under  a  parol  contract  express  or  im¬ 
plied  ;  7  J.  J.  Marsh.  6;  1  Yeates,  576;  13 
Johns.  240;  4  Day,  28;  11  Pick.  1  ;  4  lien. 
&  M.  161  ;  1  Munf.  407  ;  8  Harr.  N.  J.  214  ; 
1  How.  153;  30  Vt.  277  ;  31  Ala.  n.  8.412; 
41  Me.  446;  3  Cal.  196;  4  Gray,  829;  but 
not  if  it  be  tortious,  2  Nott  &  M’C.  156  ;  3  S. 
&  R.  500;  10  Gill  &  J.  149;  6  N.  H.  298; 
14  Ohio,  244  ;  10  Vt.  502;  see  20  Me.  525; 
or  where  defendant  enters  under  a  contract 
for  a  deed ;  6  Johns.  46 ;  3  Conn.  203  ;  4 
Ala.  294  ;  7  Pick.  301  ;  2  Dana,  295.  The 
relation  of  landlord  and  tenant  must  exist  ex¬ 
pressly  or  impliedly ;  1  Dutch.  293  ;  6  Ind. 
412  ;  19  Ga.  313. 

And  in  many  other  cases ,  as,  for  instance, 
for  a  breach  of  promise  of  marriage;  2  Mass. 
73 ;  2  Overt.  233  ;  to  recover  the  purchase- 
money  for  land  sold;  14  Johns.  162,  210; 

20  id.  338;  3  M’Cord,  421  ;  and,  specially, 


upon  wagers ;  2  Chitty,  PI. 
issues,  2  Chitty,  PI.  116;  upon  foreign  i? 
ments;  Dougl.  1;  11  East,  124;  f  * 
493  ;  8  Mass.  273  ;  5  Johns.  132;  but  2 
on  a  judgment  obtained  in  a  sister  state-  i 
Bibb,  361;  19  Johns.  162;  11  Me.  94  ’u 
Vt.  92  ;  2  Rawle,  431 ;  and  see  2  Brev.  No 
C.  99  :  money  due  under  an  award;  9 
198;  21  Pick.  247  ;  where  the  defendant  has 

obtained  possession  of  the  plaintiff’s  property 
by  a  tort  for  which  trespass  or  ease  would  lip- 
10  Pick.  161 ;  3  Dutch.  43 ;  5  Ilarr.  Del  38- 

21  Ga.  - - •  ’ 

has 
452, 

277  ,  - 

151  ;  4  Call,  451  ;  2  Gill  &  J.  326 ;  3  Wise. 
649  ;  or  converted  it  to  his  own  beneficial  use ; 
W.  Blackst.  827  ;  1  Dougl.  167,  n. ;  4  Term, 
211  ;  3  M.  &  S.  191  ;  Cowp.  372;  13  Mass. 
454;  2  Pick.  285.  n. ;  7  id.  133;  1  N.  H. 
451  ;  3  id.  384;  29  Ala.  332;  41  Me.  565; 
1  Llempst.  240;  3  Sneed,  454;  3  Iowa,  599. 

The  action  may  be  brought  for  a  sum  spe¬ 
cified  in  the  promise  of  the  defendant,  or  for 
the  definite  amount  of  money  ascertained  by 
computation  to  be  due,  or  for  as  much  as  the 
services,  etc.,  were  worth  (called  a  quantum 
meruit ),  or  for  the  value  of  the  goods,  etc. 
(called  a  quantum  valebant). 

The  form  of  the  action,  whether  general  or 
special,  depends  upon  the  nature  of  the  un¬ 
dertaking  of  the  parties,  whether  it  be  ex¬ 
press  or  implied,  and  upon  otlier  circum¬ 
stances.  In  many  cases  where  there  has  been 
an  express  agreement  between  the  partit>, 
the  plaintiff  may  neglect  the  special  contract 
and  sue  in  general  assumpsit.  He  ®a)  1 
this:  first ,  where  the  contract  is  ®x£cll|:r’ 
Fitzg.  303;  2  Dougl.  651;  4  B.  &  r.  W; 
1  Bingh.  34  ;  5  B.  &  C.  628  ;  18  Johns.  4ol, 
19  Pick.  Mass.  496  ;  11  Wheat.  237;  3  T,  * 
Monr.  405;  7  Vt.  228;  5  Harr.  & 
M’Cord,  421;  18  Ga.  364  ;  and  is  for  1 
payment  of  money  ;  2  Munf.  344 ;  t>  *  •  t  j 

1  J.  J.  Marsh.  394;  3  T  B.  Monr.  40^ 

Bibb,  395  ;  4  Gray,  292 ;  *“$$*^6* 
fixed  for  its  payment,  not  until  the  1 
of  that  time;  ‘l  Stark.  229:  second,  * 
the  contract,  though  only  partia  )  t;  7 
has  been  abandoned  by  mutua  j6 

Term,  181  ;  2  East,  145;  12  Johns- 
Wend.  632;  12  id.  334;  15  id.  »7>  ^09 

283  ;  11  Rich.  So.  C.  42 ;  7  0*j-  ^ded  ^ 

Penn.  82;  or  extinguished  and  •  si;.  ■> 

some  act  of  the  defendant;  1  g.  457 ; 
Blackf.  167 ;  2  Speers,  US J  j,at  *|,icl! 

see  4  Cranch,  239:  third,  where  ,rim>d 
the  plaintiff  has  done  has  H not  ;n  dieting 
under  a  special  agreement,  bu  ^neficu*1 

~r  manner  agreed,  but  yet  J^8  pted  «n 
‘endant  and 


♦U/*  ^fendant 
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A  surety  who  has  paid  money  for  his  prin¬ 
cipal  may  recover  upon  the  common  counts, 
though  he  holds  a  special  agreement  of  in¬ 
demnity  from  the  principal;  1  Pick.  118. 
But  in*  general,  except  as  herein  stated,  if 
there  be  a  special  agreement,  special  assump¬ 
sit  must  be  brought  thereon:  14  B.  Monr. 
177;  22  Barb.  239;  2  Wise.  34;  14  Tex. 
414. 

The  declaration  should  state  the  contract 
in  terms,  in  case  of  a  special  assumpsit :  but. 
in  general,  assumpsit  contains  only  a  general 
recital  of  a  consideration,  promise,  and  breach. 
Several  of  the  common  counts  are  frequently 
used  to  describe  the  same  cause  of  action. 
Damages  should  be  laid  in  a  sufficient  amount 
to  cover  the  real  amount  of  the  claims :  see 
4  Pick.  194;  2  Cons.  So.  C.  339:  4  Munf. 
95;  o  id.  23 :  2  N.  H.  289;  1  111.  286;  4 
Johns.  280;  6  Cow.  151 ;  1  Hall  201 ;  5  S. 
&  R.  519;  11  id.  27 ;  6  Conn.  176;  9  id. 
508 :  2  Bibb,  429. 

Xon  assumpsit  is  the  usual  plea  under 
which  the  defendant  may  give  in  evidence 
most  matters  of  defence.  Comyns,  Dig. 
Pleader  (2  G,  1).  Where  there  are  several 
defendants,  they  cannot  plead  the  general 
issue  severally ;  6  Mass.  444  ;  nor  the  same 
plea  in  bar  severally;  13  Mass.  152.  The 
plea  of  not  guilty  is  defective,  but  is  cured  by 
verdict;  8  S.  &  R-  541  ;  4  Call,  451-  See. 
generally.  Bacon,  Abr. ;  Comyns,  Dig..  Ac¬ 
tion  upon  the  case  upon  assumpsit ;  Dane, 
Abr.;  Viner,  Abr.;  1  Cliitty,  PL;  Lawes, 
A«sump. ;  1  Greenl.  Ev.  ;  Bouvier,  Inst. 
Index;  Covenant;  Debt;  Judgment; 
note  to  Lampleigh  &  Braith waite,  Sm.  Lead. 
Cas. 

ASSURANCE.  In  Conveyancing.  Any 

instrument  which  confirms  the  title  to  an 
estate. 

Legal  evidence  of  the  transfer  of  property  . 
2  BiZ  Com.  294. 

The  term  assurances  includes,  in  an  enlarged 
sense,  all  instruments  which  dispose  of  property, 
whether  they  be  the  grants  of  private  persons,  or 
not ;  such  are  fines  and  recovery,  and  private 
acts  of  the  legislature.  Eunom.  Dial.  s.  o. 

In  Commercial  Law.  Insurance. 
ASSURED.  A  person  who  has  been  in¬ 
sured  by  some  insurance  company,  or  un<  er 
writer,  against  losses  or  perils  mentioned  m 

the  policy  of  insurance.  .  _  . 

The  party  whom  the  underwriters  agree 

indemnify  in  case  of  loss  ;  1  PW}'  n'' 

2.  He  is  sometimes  designated  in  man  tunc 
insurance  by  description,  and  not  y  n  • 


Md.  315,  348. 

ASSURER.  An  insurer;  an  underwri  i  r. 

ASSYTHEMENT.  In|  Scot^.  *  rl 
Damages  awarded  to  the  relat^e  wh<j  ,)as 
dered  person  from  the  Kul?-\1  •  •  Y>aters0n, 

not  been  convicted  and  punished.  1  aterson, 
fnmn 


The  action  to  recover  it  lies  for  the  personal 
representatives :  25  Scott.  Jur.  156;  and 
may  be  brought  by  collateral  relations ;  27 
Scott.  Jur.  450. 

ASTRICT.  In  Scotch  Law.  To  assign 
to  a  particular  mill. 

Used  of  lands  the  occupants  of  which  were 
bound  to  grind  at  a  certain  mill.  BeLL  Diet. ; 

'  Paterson.  Comp.  n.  290 ;  Eiskine.  Inst.  2,  9, 
18.  32. 

ASTRIHILTET.  In  Saxon  Law.  A 

penalty  for  a  wrong  done  by  one  in  the  king's 
peace.  The  offender  was  to  replace  the  dam¬ 
age  twofold.  Spelman,  Gloss. 

AT  LAW.  According  to  the  course  of 
j  the  common  law.  In  the  law. 

AT  A  MIT  A  (Lai.).  In  Civil  Law.  A 
great-great-great- grandfather  s  sister. 

AT  AVUNCULUS  (Lat.).  In  Civil 
Law.  A  great -great -great -grandfather's 
brother. 

ATAVUS.  In  Civil  Law.  The  male 
ascendant  in  the  fifth  degree. 

ATHA.  In  Saxon  Law.  (Spelled  also 
Atta.  Atke ,  Attt.)  An  oath.  Cowel;  Spel¬ 
man.  Gloss. 

Athes,  or  Athaa  a  power  or  privilege  of 
exacting  and  administering  an  oath  in  certain 
cases.  Cowel ;  Blount. 

ATHEIST.  One  who  does  not  believe  in 
the  existence  of  a  God. 

Such  persons  are.  at  common  law,  inca¬ 
pable  of  giving  testimony  under  oath,  and, 
therefore,  "incompetent  witnesses.  Buller,  N. 
P.  29 2.  See  1  Atk.  Cb.  21  ;  2  Cow.  431, 
433,  n. ;  5  Mas.  18;  13  Vt.  362;  17  ilL  541. 
To  render  a  witness  competent,  there  must  be 
superadded  a  belief  that  there  will  be  a  pun¬ 
ishment  for  swearing  falsely,  either  in  this 
world  or  the  next;  14  Mass.  184;  1  GreenL 
Ev  S  370  See  7  Conn.  66;  18  Johns.  98; 
17  W end.  460;  2  W  &  S  262;  26  Penn. 
274  ;  10  Ohio,  1 21 .  The  disability  resulting 
from  atheism  has  been  wholly  or  partly  re¬ 
moved  in  manv  of  the  states  ot  the  L  nited 
States.  1  Greenl.  Ev.  §  36?,  note.  See, 
generally,  1  Sm.  Lead.  Cas.  737. 

ATILIUM  ( Lat. ).  Tackle ;  the  rigging  of 
a  ship  ;  plough-tackle.  Spelman,  Gloss. 

ATMATERTERA  (Lat.).  In 

Law.  A  great-great-great-gran  dinoflicrs 

sister. 

ATTACHMENT.  Taking  into  the  cus¬ 
tody  of  the  law  the  person  or  property  ot  one 
already  before  the  eourt.  or  of  one  whom  it 
is  sought  to  bring  before  it.  „  , . 

A  writ  for  the  accomplishment  of  th“  Pur' 
pose.  This  is  the  more  common  sense  ot  the 

W°Of  Persons.  A  writ  issued  by  a  court  of 
refonl.  commanding  the 

St  of  55  ellhe'Tn  orabnse  of 

its  process  or  of  subordinate  powers  8  Bla. 
Com  280;  4  id.  283;  or  disregard  ot  its 
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authority  in  refusing  to  do  what  is  enjoined  ; 
1  Term,  266  ;  Comp.  394 ;  or  by  openly  in¬ 
sulting  the  court ;  Saunders,  PI.  Cr.  73  b;  4 
Bla.  Com.  283;  3  id.  17.  It  is  to  some  ex- 
tent  in  the  nature  of  a  criminal  process  ;  Stra. 
441.  See  5  Halst.  63;  1  Cow.  121,  n. ;  1 
Term,  266  ;  Cowp.  594 ;  Willes,  292. 

Of  Property.  A  writ  issued  at  the  insti¬ 
tution  or  during  the  progress  of  an  action, 
commanding  the  sherifl  or  other  proper  officer 
to  attach  the  property,  rights,  credits,  or 
effects  of  the  defendant  to  satisfy  the  de¬ 
mands  of  the  plaintiff. 


In  General. 


The  orignal  design  of  this  writ  was  to  secure 
the  appearance  of  one  who  had  disregarded  the 
original  summons,  by  taking  possession  of  his 
property  as  a  pledge.  3  Bla.  Com.  2S0. 

By  an  extension  of  this  principle,  in  the  New 
England  states,  property  attached  remains  in  the 
custody  of  the  law  after  an  appearance,  until 
final  judgment  in  the  suit.  See  7  Mass.  127. 

In  some  states  attachments  are  distinguished 
as  foreign  and  domestic, — the  former  issued 
against  a  non-resident  of  the  state,  the  latter 
against  a  resident.  Where  this  distinction  is  pre¬ 
served,  the  foreign  attachment  enures  solely  to 
the  benefit  of  the  party  suing  it  out ;  while  the 
avails  of  the  domestic  attachment  may  be  shared 
by  other  creditors,  w  ho  come  into  court  and  pre¬ 
sent  their  claims  for  that  purpose. 

It  is  a  distinct  characteristic  of  the  whole  sys¬ 
tem  of  remedy  by  attachment,  that  it  is — except 
in  some  states  where  it  is  authorized  in  chancery 
— a  special  remedy  at  law ,  belonging  exclusively 
to  a  court  of  law,  and  to  be  resorted  to  and  pur¬ 
sued  in  conformity  with  the  terms  of  the  law 
conferring  it;  and  wThere  from  any  cause  the 
remedy  by  attachment  is  not  full  and  complete,  a 
court  of  equity  has  no  pow*er  to  pass  any  order 
to  aid  or  perfect  it ;  Drake,  Att.  §  4. 


In  the  New  England  states  the  attachment 
of  the  defendant’s  property,  rights,  and  credits 
is  an  incident  of  the  summons  in  all  actions 
ex  contractu.  Elsewhere  throughout  the 
country  the  writ  issues  only  upon  cause 
shown  by  affidavit.  And  in  most  of  the 
states  its  issue  must  be  preceded  bv  the  exe¬ 
cution  by  or  on  behalf  of  the  plaintiff  of  a 
cautionary  bond  to  pay  the  defendant  all 
damage  he  may  sustain  by  reason  of  the 
attachment.  The  grounds  upon  which  the 
writ  may  be  obtained  vary  in  the  different 

tv!  Is*  •  ",h<Lrever  an  afft‘Hivit  is  required  as 
thesis  of  the  attachment,  it  must  verify  the 
p  ant.fTs  cause  of  action,  and  also  the  exist- 
ence  of  some  one  or  more  of  the  grounds  of 

attachment  prescribed  by  the  local  statute  as 

authorizing  the  issue  of  the  writ. 

The  remedy  by  attachment  is  allowed  in 
general  only  to  a  creditor.  In  some  states, 
under  special  statutory  provisions,  damages 
arising  ex  delicto  may  be  sued  for  by  attach¬ 
ment;  but  the  almost  universal  rule  is  other 
vrise.  The  claim  of  an  attaching  creditor" 
however,  need  not  be  so  certain  as  to  fall 
within  the  technical  definition  of  a  debt  or 
as  to  be  susceptible  of  liquidation  without ’the 
lnterventmn  of  a  jury.  It  is  sufficient  if  the 
demand  arise  on  contract,  and  that  the  con¬ 


tract  furnish  a  standard  by  which  the  am 
due  could  be  so  clearly  ascertained  as  to* ^ 
able  the  plaintiff  to  aver  it  in  his  affidavit  *** 
the  jury  bv  their  verdict  to  find  it :  3  r. ;  ’ 
323 ;  2  Wash.  C.  C.  382  ;  8  Gill,  19  9  . 
Leigh,  285;  11  Ala.  941 ;  4  Mart.  La  517. 
2  Ark.  415;  3  Ind.  374;  3  Mich.  277.'  ’ 

In  some  states  an  attachment  may,  under 
peculiar  circumstances,  issue  upon  a  debt  not 
yet  due  and  payable ;  but  in  such  cases  the 
debt  must  possess  an  actual  character  to  be- 
come  due  in  futuro ,  and  not  be  merely  pos¬ 
sible  and  dependent  on  a  contingency,  which 
may  never  happen  ;  15  Ala.  455 ;  13  La.  62. 

Corporations,  like  natural  persons,  may  be 
proceeded  against  bv  attachment ;  9  X!  H 
394  ;  15  S.  &  R.  173  ;  1  Rob.  Ya.  573;  5 
Ga.  531 ;  14  La.  415;  4  Humphr.  369;  9 
Mo.  421. 

Representative  persons,  such  as  heirs,  exe¬ 
cutors,  administrators,  trustees,  and  others, 
claiming  merely  by  right  of  representation, 
are  not  liable  to  be  proceeded  against,  as  such, 
bv  attachment;  1  Johns.  Cas.  372;  9  Wend. 
465  ;  4  Lay,  87:3  Halst.  179;  3  Green,  N. 
J.  183;  2"  Dali.  73,  97  ;  1  Harp.  125;  23 
Ala.  369;  1  Mart.  La.  202,  380;  1  Cra.352, 
469. 

The  levy  of  an  attachment  does#not  change 
the  estate  of  the  defendant  in  the  property 
attached;  1  Pick.  485 ;  3  McLean,  354;  1 
Rob.  La.  443  ;  32  Me.  233  ;  6  Humphr.  151; 

1  Swan.  208;  3  B.  Monr.  579.  Nor  does 
the  atta 
thereby 
S.  &  R  , 

488;  2  Penning.  997.  Nor  can  he  acquire 
through  his  attachment  any  higher  or  hetur 
rights  to  the  property  attached  than  the  ^ 
fendant  had  when  the  attachment  was  le'ij** 
unless  he  can  show  some  fraud  or  colhi^01 
by  which  his  rights  are  impaired;  31  Me. 

The  levy  of  an  attachment  constitu  c>  * 
lien  on  the  property  or  credits  attache  » 
M’Cord,  480  :  8  Miss.  658;  18  W-  V 
Pick.  264  ;  10  Mete.  Mass.  320;  lO**** 
129  ;  3  Ark.  509 ;  17  Conn.  278 ;  14  * 

326;  12  Leigh,  406;  10  Gratt.  284;  *- 
433  ;  2  La.  Ann.  311;  H  Humphr.  g 

Cooke,  Tenn.  254;  1  Swan,  208;  1 

296  ;  7  Ill.  468;  23  Me.  60;  14  N-  “• 

1  Zabr.  214;  21  Vt.  599,  620;  1  W’  ;< 
But,  as  the  whole  ofliec  of  an  attar  11  ^ 
to  seize  and  hold  property  until  it  can  ^u0 
jected  to  execution,  this  lien  is  o  jn5t 
unless  the  plaintiff  obtain  judginen 
the  defendant  and  proceed  to  su  y 
property  to  execution.  Hnchm?11*3 

Where  two  or  more  separate  a  ne  prep¬ 
are  levied  simultaneously  on  the  *,J  rtiiquot 
erty,  they  will  be  entitled  each  toi  ^^$5. 
part  of  the  proceeds  of  the  property  ,  * 

529;  19  Pick.  544;  2  Cush.  UU  attaCh- 
215;  3  Monr.  201.  Where  sevf”  nl0 prop- 

ments  are  levied  successively  on  tin  ^  .|nj)C#ch 

erty,  a  junior  attaching  creditor 
a  senior  attachment,  or  judginen  ^  llieb- 
fraud;  7  N.  Ii.  594;  24  id.  384, 


bwan.  208;  3  B.  Monr.  5*9.  i>or  uuw 
he  attaching  plaintiff  acquire  any  property 
hereby  ;  1  Pick.  485 ;  3  Brev.  So.  C .  23 ;  - 
5.  &  R.  221;  2  Harr.  &  J.  96;  9  N.  H. 
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So.  C.  561  ;  6  Gratt.  96  ;  3  Ga.  140 ;  4  Abb. 
Pr.  393  ;  3  Mich.  531  ;  but  not  on  account  of 
irregularities;  3  M'Cord,  201,  345;  4  Rich. 
So.  C.  561;  2  Bail.  209;  9  Mo.  393;  5  Pick. 
503  ;  13  Barb.  412;  9  La.  An.  8. 

By  the  levy  of  an  attachment  upon  person¬ 
alty  the  ollieer  acquires  a  special  property 
therein,  which  continues  so  long  as  he  remains 
liable  therefor,  either  to  have  it  forthcoming 
to  satisfy  the  plaintiff’s  demand,  or  to  return 
it  to  the  owner  upon  the  attachment  being 
dissolved,  but  no  longer;  6  Johns.  195;  12 
id.  403;  15  Mass.  310;  1  N.  H.  289;  36 
Me.  322;  28  Vt.  546.  For  any  violation  of 
his  possession,  while  his  liability  for  the  prop¬ 
erty  continues,  he  may  maintain  trover,  tres¬ 
pass,  and  replevin  ;  9  Mass.  104  ;  1 6  id.  465; 
1  Pick.  232,  389  ;  5  Vt.  181 ;  10  id.  165 ;  23 
N.  II.  46;  2  Me.  270. 

As  it  would  often  subject  an  officer  to  great 
inconvenience  and  trouble  to  keep  attached 
property  in  his  possession,  he  is  allowed  in 
the  New  England  states  to  deliver  it  over, 
during  the  pendency  of  the  suit,  to  some  re¬ 
sponsible  person,  who  will  give  an  accounta¬ 
ble  receipt  for  it,  and  who  is  usually  styled  a 
receipter  or  bailee,  and  whose  possession  is 
regarded  as  that  of  the  officer,  and,  therefore, 
as  not  discharging  the  lien  of  the  attachment. 
This  practice  is  not  authorized  by  statute,  but 
has  been  so  long  in  vogue  in  the  states  w  here 
it  prevails  as  to  have  become  a  part  of  their 
systems,  and  to  have  given  rise  to  a  large 
mass  of  judicial  decisions  ;  Drake  on  Att.  § 
344. 


In  many  states  provisions  exist,  authorizing 
the  defendant  to  retain  possession  of  the  at¬ 
tached  property  by  executing  a  bond  with 
sureties  for  the  delivery  thereof,  either  to  sat¬ 
isfy  the  execution  which  the  plaintiff  may 
obtain  in  the  cause,  or  when  and  where  the 
court  may  direct.  This  bond,  like  the  bail¬ 
ment  of  attached  property,  does  not  discharge 
the  lien  of  the  attachment ;  20  Miss.  622  ;  12 
Ala.  138  ;  6  Ala.  N.  s.  45  ;  7  Mo.  411;  7 
HI.  468;  10  Pet.  400;  10  Humphr.  434. 
Property  thus  bonded  cannot  be  seized  under 
another  attachment,  or  under  a  junior  execu¬ 
tion;  G  Ala.  N.  8.  45  ;  7  B.  Monr.  651 ;  4  La. 


304. 

-  Provisions  also  exist  in  many  states  for 

•  the  dissolution  of  an  attachment  by  the  de¬ 
fendant’s  giving  bond  and  security  for  the 
payment  of  such  judgment  as  the  plftintill 
may  recover.  This  is,  in  effect,  merely  Spe¬ 
cial  Bail.  From  the  time  it  is  given,  the 
cause  ceases  to  be  one  of  attachment,  and 
proceeds  as  if  it  had  been  instituted  by  sum¬ 
mons;  2  Bibb,  221  ;  7  Ill.  468;  3  M’Cord, 
347;  19  Ga.  436.  _  £  .  .  , 

An  attachment  is  dissolved  by  a  final  jut  g- 
ment  for  the  defendant ;  4  Mass.  99  ;  23  1  ick. 
465  ;  2  Aik.  299.  It  may  be  dissolved,  on 
motion,  on  account  of  defects  in  the  plainti  s 
proceedings,  apparent  on  their  face  ;  but  no 
for  defects  which  are  not  so  apparent  ;  7 

Miss.  516.  Every  such  motion  must  precede 
a  plea  to  the  merits ;  2  Dev.  &  50- ; 


Harp.  38,  156;  7  Mart.  La.  368;  4  Jones, 
No.  C.  241  :  26  Ala.  n.  8.  670.  The  death 
of  the  defendant  pendente  lite  is  held  in  some 
states  to  dissolve  the  attachment ;  10  Mete. 
Mass.  320  ;  4  S.  &  R.  557  ;  7  Mo.  421 ;  5 
Crunch,  507.  And  so  the  civil  death  of  a 
corporation  ;  8  W.  &  S.  207  ;  1 1  Ala.  n.  8. 
472.  Not  so,  however,  the  bankruptcy  of 
the  defendant ;  21  Vt.  599  ;  23  Me.  60;  14 
N.  H.  509;  10  Mete.  Mass.  320;  1  Zabr. 
214;  18  Miss.  348. 

In  those  states  where  under  a  summons 
property  may  be  attached  if  the  plaintiff  so 
directs,  the  defendant  has  no  means  of  defeat¬ 
ing  the  attachment  except  by  defeating  the 
action ;  but  in  some  states,  wdiere  an  attach¬ 
ment  does  not  issue  except  upon  stated 
grounds,  provision  is  made  for  the  defend¬ 
ant’s  contesting  the  validity  of  the  alleged 
grounds  ;  while  in  other  states  it  is  held  that 
he  may  do  so,  as  a  matter  of  right,  without 
statutory  authority  ;  3  Caines,  257  ;  7  Barb. 
N.  Y.  656;  12  id.  265;  1  Dali.  165;  1 
Yeates,  277  ;  1  Green,  N.  J.  131,  250;  3 
Harr.  N.  J.  287  ;  3  Harr.  &  M’H.  535;  2 
Nott  &  M’C.  130;  3  Sneed,  536;  Hard.  65; 

6  Blackf.  232;  1  111.  App.  25. 

•  As  by  custom  of  London. 

This  writ  reached  the  effects  of  the  defendant 
in  the  hands  of  third  persons.  Its  effect  is  simply 
to  arrest  tlie  payment  of  a  debt  due  the  defend¬ 
ant,  to  him,  and  to  compel  its  payment  to  the 
plaintiff,  or  else  to  reach  personal  property  in  the 
hands  of  a  third  person.  It  is  known  in  England 
and  in  most  of  the  states  of  the  United  States  as 
garnishment,  or  the  garnishee  process;  but  in 
some,  as  the  trustee  process  and  factorizing,  with 
the  same  characteristics.  As  affects  the  gar¬ 
nishees,  it  is  in  reality  a  suit  by  the  defendant  in 
the  plaintiff’s  name  ;  22  Ala.  N.  s.  831 ;  Iiempst. 
662. 

Garnishment  is  an  effectual  attachment  of 
the  defendant’s  effects  in  the  garnishee’s 
hands;  6  Crunch.  187;  8  Mass.  436;  14  N. 
II.  129 ;  Busb.  3  ;  5  Ala.  N.  s.  514 ;  21  Miss. 
284;  6  Ark.  391  ;  4  McLean,  535.  It  is  es¬ 
sentially  a  legal  remedy  ;  and  through  it  equi¬ 
ties  cannot  be  settled  between  the  defendant 
and  the  garnishee;  5  Ala.  n.  s.  442;  19  id. 
135;  IS  Vt.  129;  15  111.  89.  The  plaintiff, 
through  it,  acquires  no  greater  rights  against 
the  garnishee  than  the  defendant  has,  except 
in  cases  of  fraud ;  and  he  can  hold  the  garni¬ 
shee  only  so  long  as  he  has,  in  the  attachment 
suit,  a  right  to  enforce  his  claim  against  the 
defendant;  3  Ala.  1S2;  1  Litt.  274.  No  judg¬ 
ment  can  be  rendered  against  the  garnishee 
until  judgment  against  the  defendant  shall 
have  been  recovered;  3  Ala.  N.  s.  114;  5 
Mart.  N.  8.  La.  307.  . 

The  basis  of  a  garnishee’s  liability  is  either 
an  indebtedness  to  the  defendant,  or  the  pos¬ 
session  of  personal  property  of  the  defendant 
capable  of  Doing  seized  and  sold  under  execu¬ 
tion  ;  7  Mass.  438;  3  Me.  47;  2  N.  II.  93; 

9  Vt.  295 ;  11  Ala.  n.  s.  273.  I  he  existence 
of  such  indebtedness,  or  the  possession  of  such 
property,  must  be  shown  affirmatively,  either 
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by  the  garnishee’s  answer  or  by  evidence 
aliunde;  9  Cush.  530  ;  1  Dutch.  625  ;  2  Iowa, 
154;  9  Ind.  537  ;  21  Mo.  30.  The  demand 
of  the  defendant  against  the  garnishee,  which 
will  justify  a  judgment  in  favor  of  the  plain¬ 
tiff  against  the  garnishee,  must  be  such  as 
would  sustain  an  action  ot  debt,  or  indebitatus 
assumpsit ;  27  Ala.  N.  s.  414. 

A  non-resident  of  the  state  in  which  the  at¬ 
tachment  is*  obtained  cannot  be  held  as  gar¬ 
nishee,  unless  he  have  in  that  state  property 
of  the  defendant’s  in  his  hands,  or  be  bound 
to  pay  the  defendant  money,  or  to  deliver 
him  goods,  at  some  particular  place  in  that 
state  ;  10  Mass.  343  ;  21  Pick.  263  ;  6  N.  H. 
497  ;  6  Vt.  614  ;  4  Abb.  Tract.  72  ;  2  Cranch. 
622. 


2  Al.  9;  6  La.  An.  122;  19  Miss.  34*.  . 
Humphr.  112;  3  Wise.  300;  2  Greene  19* 
12  Ill.  358;  2  Cranch,  543;  9  Cush  53!.°’ 
Dutch.  625;  9  Ind.  537;  21  Mo.  go!  ’  1 
Whatever  defence  the  garnishee  could  set 
up  against  an  action  by  the  defendant  for  the 
debt  in  respect  of  which  it  is  sought  to  charge 
the  garnishee,  he  may  set  up  in  bar  of  a  ju<&. 
ment  against  him  as  a  garnishee.  If  his  debt 
to  the  defendant  be  barred  by  the  statute  of 
limitation,  he  may  take  advantage  of  the 
statute  ;  2  Humphr.  137  ;  10  Mo.  557;  9  Pick" 
144.  He  may  set  up  a  failure  of  considera¬ 
tion  ;  Wright,  724;  2  Cons.  So.  C.  456;  1 
Murph.  468;  7  Watts,  12;  and  may  plead  a 
set-off  against  the  defendant ;  7  Pick.  166;  25 
N.  H.  369 ;  19  Vt.  644. 


No  person  deriving  his  authority  from  the 
law,  and  obliged  to  execute  it  according  to 
the  rules  of  the  law,  can  be  charged  as  garni¬ 
shee  in  respect  of  any  money  or  property  held 
by  him  in  virtue  of  that  authority  ;  8  Mass. 
246.  Hence  it  has  been  held  that  an  admin¬ 
istrator  cannot,  in  respect  of  moneys  in  his 
hand  as  such,  be  charged  as  garnishee  of  a 
creditor  of  his  intestate;  11  Me.  185;  2  Harr. 
Del.  349  ;  5  Ark.  55,  188;  unless  he  have 
been,  by  a  proper  tribunal,  adjudged  and  or¬ 
dered  to  pay  a  certain  sum  to  such  creditor ; 
5  N.  H.  374;  3  Harr.  Del.  267;  10  Mo. 
374.  Nor  is  an  executor  chargeable  as  gar¬ 
nishee  in  respect  of  a  legacy  bequeathed  by 
his  testator;  7  Mass.  271;  1  Conn.  385;  3 
N.  II.  67;  2  Whart.  332;  4  Mass.  443.  Nor 
is  a  guardian;  4  Mete.  Mass.  486;  6  N.  H. 
399.  Nor  is  a  sheriff,  in  respect  of  money 
collected  by  him  under  process ;  3  Mass.  289  ; 
7  Gill  and  J.  421;  1  Bland,  Ch.  443;  1 
Murph.  47 ;  2  Speers,  34,  378;  2  Ala.  n.  s. 
253;  1  Swan,  208;  9  Mo.  378;  3  Cal.  363; 
4  Me.  532.  Nor  is  a  clerk  of  a  court,  in  re¬ 
spect  of  money  in  his  hands  officially  ;  1  Dali. 
354  ;  2  Hayw.  171  ;  3  Ired.  365  ;  7  Humphr. 
132;  7  Gill  &  J.  421;  3  Hill,  So.  C.  12; 
Bail.  Eq.  360.  Nor  is  a  trustee  of  an  insol¬ 
vent,  or  an  assignee  of  a  bankrupt ;  5  Mass. 
183  ;  7  Gill  &  J.  421.  Nor  is  a  government 
disbursing  officer;  7  Mass.  259;  3  Penn. 
368;  7  T.  B.  Monr.  439  ;  3  Sneed,  379  ;  4 
How.  20. 

A  debt  not  due  may  be  attached  in  the 
hands  ol  the  garnishee,  but  he  cannot  be  re¬ 
quired  to  pay  the  same  until  it  becomes  due  ; 
6  Me.  263;  1  Y cates,  255;  4  Mass.  235;  1 
Harr.  &  J.  536  ;  3  Murph.  256  :  1  Ala.  n  s 
396;  17  Ark.  492. 

In  most  of  the  states,  the  garnishee  responds 
to  the  proceedings  against  him  by  a  sworn  an¬ 
swer  to  interrogatories  propounded  to  him  ; 
which  in  some  states  is  held  to  be  conclusive 
as  to  his  liability,  but  generally  may  be  con¬ 
troverted  and  disproved,  though  in  the  ab¬ 
sence  of  contradictory  evidence  always  taken 
to  be  true.  In  order  to  charge  the  garnishee 
upon  his  answer  alone,  there  must  be  in  it  a 
clear  admission  of  a  debt  due  to,  or  the  pos¬ 
session  of  money  or  other  attachable  property 
ot,  the  defendant ;  2  Miles,  243  ;  22  Ga.  52  ; 


If  by  a  court  having  jurisdiction  a  judgment 
be  rendered  against  a  garnishee,  and  he  satisfy 
the  same  under  execution,  it  is  a  full  defence 
to  an  action  by  the  defendant  against  him  for 
the  property  or  debt  in  respect  of  which  he 
was  charged  as  garnishee  ;  though  the  judg¬ 
ment  may  have  been  irregular,  and  reversible 
on  error;  3  B.  Monr.  502;  4  Zabr.  674;  12 
III.  358;  1  Iowa,  86;  2  Ala.  180. 

An  attachment  plaintiff  may  be  sued  for  a 
malicious  attachment ;  and  the  action  will  be 
governed  by  the  principles  of  the  common  law 
applicable  to  actions  for  malicious  prosecution; 

3  Call,  446;  17  Mass.  190;  9  Conn.  309;  1 
Penning.  631  ;  4  W.  &  S.  201 ;  9  Ohio,  103; 

4  Humphr.  169;  3  Hawks,  545;  9  Rob.  La. 
418;  14  Tex.  662. 

See  Drake,  Attachm. 


ATTACHMENT  OP  PRIVILEGE.  & 
lglish  Law.  A  process  by  which  *  ' 

virtue  of  his  privilege,  calls  another 
te  in  that  court  to  which  he  himself  t  c  ’ 
d  who  has  the  privilege  to  answer  k  * 

A  writ  issued  to  apprehend  a  per>o 
ivileged  place.  Termes  de  la  Ley.  ^ 

ATTAINDER.  That  extinction  ^ 
;hts  and  capacities  which  take s  p  <  or 
er  a  person  who  has  committee  crjjne. 
ony  receives  sentence  of  death  0  ^ 

Stephen,  Com.  408  ;  1  Bishop,  Yy  plead- 
Attainder  by  confession  is  eit ie.  jLs  and 
r  guilty  at  the  bar  before  the  J  ^  a  jury, 
t  putting  one’s  self  on  one’s  trial  ^  iD 
before  the  coroner  in  sanc  m  .  ’j  t0  ab- 
cient  times,  the  offender  was 
•e  the  realm.  #  ^  pris°ner 

Attainder  by  verdict  is  v  0  ;IltlictinclJ  ’ 
the  bar  pleads  not  gu'u>'  0  *  verdict  ot 1 ' 
d  is  pronounced  guilty  by  ^ 

Attainder  by  process  or 
.  party  flies,  and  is  subsequent*) 

ke,  Litt.  391.  _  n011  a  fel°n.lS!nd 

The  effect  of  attainder  "P®  real  * 
neral  terms,  that  all  hi>  b|o0d  |S  .C 
rsonal,  is  forfeited;  that  h« U iubef* 
pted,  and  so  nothing  P'1  S»uD<|- .  ■?! 

from,  or  through  him ;  Eccb  •,)  a 

;  6  Coke,  63  0,68//  :  J  »*>  t  *uH 

!g.  L.  &  Eq.  598;  that  he 


ATTAINT 


ATTESTATION 


so ri  depends 


cobtz  oi  psdoe :  Coke.  Lha.  139  «.  See  2  In  Fngaai  is  iadkam  b«  been  cpyd 
Gabbed.  C>.  Ltw ;  1  Cr.  Law.  §  $41.  ipn  a  criminal  ixksi  coopted  vid  as  act 

In  E^Iaod,  by  fUair  35  A  34  \  cl  c.  23.  {j««an2^  dies  for  ooeskftd&og)  which  fell 
nuiadd’  spja  coonflioa.  with  coeseqae^  s&on of  as  attempt  under  rksr  statute ;  33  F. 
compdoB  of  UonL  lorftsazt.  or  eacdat  k  L&L  533.  dee  1  Bishop.  Cr.  L.  §  724. 

axt-siic* 1-  .  ATTENDANT.  One  who  owes  a  dntv 

Ib  the  United  Mates,  tie  dortrae  of  at-  ^  to  another,  or  in  sow 

tainder know scarcdr  kj^rfiwn.  ahboagfc  during  upon  khw.  Teraes  de  la  Ley. 

ATTESBAST  terms  Loot  la*, 
TWj^r.iSd.i.ap^vfatidda  ** 

'a*  Act  of  JoIt  17.  1*42.  „  »  "*»  *  *****  fcr  yoraOTjfaaiFm, 

...  -  ,  I  tj  f  V  -  It  was  quite  comma  to  make  a  mortea^e  to 

vhicfc  BBpwed  w  p-autv  fit  coofccaKtt  «  urTtieeSi  Tl*.  pm»  of  ibeee  trasie^  Ver* 
prepeny  as  a  pci  -fcikflt  for  Utasoo  and  re-  gezjeraEy  to  take  pusesace  of  the  estate,  cc  to 
Ljfmn  see  9  WmSL  333.  ieD  a  pan  of  the  len  if  the  portkm  were  hoc 

_  _  _  .  -  .  .  .  a  u  ,  duly  paid.  If  the  deed  did  not  become  toa  /arta 

ATTAINT.  Attainted,  stained,  or  bjet-  void.  apoo  ptn&e&i  of  the  portion,  a  itieasc  was 
tt»i  ^  necessary  from  the  trustees  to  discharge  the 

A  writ  which  lies  to  inquire  whether  a  jury  mertgase.  If  this  was  act  ct®,  the  term  be¬ 

ef  twelve  utorn  a  fci-e  verdict-  Bracttm.  came  aa  on«aiidinr  satisfied  term.  Ibepnr- 
1  4  *r  1  r  lia-  Fieta  L  5  e_  **  £  8.  chaser  from  the  bear  then  procured  an  a^imment 
TV  ‘  t  -  ^  1  of  ttetanlonL^  for tisbeDefil, which  iben 

Tins  ktwr  «  tnal  by  jury  of  twennr-  beame^  wtirfrt  ip  mcndtitel.Wrtf  «rr . 

four  meo  empax»eiie>l  to  try  the  goodness  °*  *  or  aa  attendant  term.  These  terms  were  held 
former  verdict.  3  Bla.  Com.  351 :  3  Gilbert,  attendant  by  the  coarts.  also,  without  any  asshra- 
Et.  Lm  ed.  1146.  See  Assize.  meat,  and  operated  to  defeat  intermediate  alie&a- 

_  ,  m  .  tioiis  to  some  extent-  There  were  ocher  ways  of 

ATTEMPT  Lat.  of.  to.  tentxre,  to  strive,  creating  outstanding  terms  besides  the  method 

to  stretch?.  by  mortgage ;  but  the  effect  and  general  operation 

In  Criminal  Law.  An  endeavor  to  sc-  of  all  these  wore  essentially  the  same.  By  reason 
eomplkh  a  crime  carried  beyond  mere  pre¬ 
paration.  bat  falling  short  of  execution  of  the 
ultimate  design  in  any  part  of  it.  5  Cush.  367. 


An  intent  to  do  a  particular  criminal  thing 
combine!  with  an  act  which  Tails  short  of  the 
thing  intended-  1  Bishop.  Cr.  Law.  §  728 : 


of  the  want  of  notice,  by  means  of  registration, 
of  the  making  of  charges.  mortgagesT  and  con¬ 
veyances  of  lands,  this  mode  of  protecting  an 
innocent  purchaser  by  means  of  an  outstanding 
term  to  attend  the  inheritance  came  to  be  very 
general  prior  to  the  S  ^  9  Viet.  c.  112.  §  2.  which 
abolished  all  such  terms  as  soon  as  satisfied.  1 


14  Ga.  55;  14  *1»  x.  S-  411 ;  56  Barb.  126  ;  Washb.  £.  P.  Sll ;  4  Kent,  85-4*3. 

43  Miss.  685.  ATTENTAT.  Any  thing  whatsoever 

To  constitute  an  attempt,  there  must  be  an  wrongfully  innovated  or  attempted  in  the 
intent  to  commit  some  act  which  would  be  suit  by  the  judge  a  quo*  pending  an  appeal, 
indictable,  if  done,  either  from  its  own  char-  Used  in  the  civil  and  canon  law ;  1  Add.  Ecd. 
arter  or  rh*r  of  its  natural  and  probable  coo-  22.  note  ;  AylifFe.  Parerg.  100. 
sequences;  3  Harr.  DeL  571:  18  Ala.  x.  s.  ATTERMINARE  (Lat.).  To  pot  off  to 
532;  1  Park.  Cr.  Cas.  327  ;  9  Ilumphr.  455;  a  succeeding  term;  to  prolong  the  time  of 
9  C.  &  P_  518;  8  id.  541  ;  1  Crawl*.  &  D.  156,  pavment  of  a  debt.  Stat.  Westm.  2,  c.  4 ; 
186 :  1  Bishop.  Cr.  Law.  §  731 ;  an  act  appx-  Cowel;  Blount. 


rendy  adapted  to  produce  the  result  intended :  j 


Cas.  356  ;  6  C  A  F.  403;  9  id.  79,  483;  1 
Leach,  19  (though  some  cases  require  a  com¬ 
plete  adaptation :  1  Bishop.  Cr.  L.  749);  an 
act  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  com¬ 
mitted  ‘ 
stances 
his  intention 

including  sol _ 

4  Bill  N.  Y.  133 ;  7  Conn.  216.  266 ;  3  Pick. 
26 ;  2  Dali.  384 ;  but  mere  solicitation,  not 
directed  to  the  procurement  ot  some  specific 
crime,  is  not  an  attempt ;  iV  hart.  Cr.  L.  1.0; 
and  the  crime  intended  must  be  *4  least  a 
misdemeanor;  1  Crawf.  &  D.  149  ;  1  C.  &  Al. 

661.  n. ;  1  Dali.  39-  An  abandoned  attempt, 
there  being  no  outside  cause  prompting  the 
abandonment,  is  not  indictable ;  M  hart.  Cr. 
E.  §  137. 


ATTERMXNTNG.  The  granting  a  time 
or  term  for  the  payment  of  a  debt. 

ATTERMOIEMENT.  In  Canon  Law. 

A  making  terms  ;  a  composition,  as  with  cre¬ 
ditors;  7  Jx*w.  C.  272,  306. 

ATTESTATION  (Lat.  ad .  to,  testari ,  to 
witness). 

The  act  of  witnessing  an  instrument  in 


Deeds,  at  common  law,  do  not  require  at¬ 
testation  in  order  to  be  valid :  1  Wood,  Couv. 
239 ;  2  Bla.  Com.  307 ;  3  Dane.  Abr.  354  ; 
Cheves,  273;  12  Mete.  157;  and  there  are 
several  states  where  it  is  not  necessary ;  1  S. 
&  R.  73;  1  Havw.  205;  IS  Ala.  321;  12 
Met c.  157.  In  Alabama,  Arkansas,  Illinois, 
Indiana,  New  Jersey,  and  New  Tork,  at¬ 
testation  or  acknowledgment  before  a  proper 
officer  is  required.  Where  there  are  statu- 


ATTESTATION  CLAUSE 


206 


attorney 


tory  regulations  on  the  subject,  they  must  be 
iplied  with.  In  Mississippi  and  Maryland 
one  witness  is  sufficient ;  17  Miss.  825;  in 
Alabama,  Arkansas,  Connecticut,  Delaware, 
Georgia,  Illinois,  Indiana,  Kentucky,  Michi¬ 
gan,  Minnesota,  New  Hampshire,  Ohio, 
South  Carolina,  Tennessee,  and  Vermont,  two 

Wrtniuiwj  •  V  »)U(I  •  A  Iv 


^  «  (  i  lit  ,  -X  JUlVUI,  'XI/  I  •  X  1JV>  1  WjUlOl  VV0  U1  V 

not  the  same  in  all  cases  as  against  the  grantor 
and  as  against  purchasers :  2  A.  K.  Marsh. 
529.  See  3  N.  H.  88  ;  13  id.  38. 

The  attesting  witness  need  not  see  the 
grantor  write  his  name :  if  he  sign  in  the 
presence  of  the  grantor,  and  at  his  request, 
it  is  sufficient;  2  B.  &  P.  217.  Wills  must 
be  attested  by  competent  or  credible  wit¬ 
nesses;  2  Green  1.  Ev.  §  691;  9  Pick.  350;  1 
Burr.  414;  4  Burn.  Eccl.  Law,  116;  who 
must  subscribe  their  names  attesting  in  the 
presence  of  the  testator;  7  Harr.  &  J.  61  ;  3 
Harr.  &M’IL  457  ;  1  Leigh,  6;  1  Maulc  & 

994  •  9  Pnrf  V.nn  1  990  »  Q  lio.  1. 


it.  wia  ,  i  v  cs.  on.  1 1 ;  l  w  asnb. 
“■  ‘  In  the  attestation  of  wills  con¬ 

veying  land,  three  witnesses  are  requisite  in 
Connecticut,  District  of  Columbia,  Florida, 
Georgia,  Maine,  Maryland,  Massachusetts, 
ISew  Hampshire,  New  Mexico,  South  Caro¬ 
lina,  and  Vermont ;  two  arc  sufficient  in  Ala¬ 
bama,  Arkansas,  Rhode  Island,  California, 
Colorado,  Delaware,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Michigan,  Minnesota, 
Mississippi,  Missouri,  New  Jersey,  Nebraska, 
Nevada,  New  York,  North  Carolina,  Ohio, 
Oregon,  Tennessee,  Texas,  Virginia,  West 
irgmia,  V  isconsin,  Arizona,  Dakota,  Idulio, 
Montana,  Utah,  and  Washington.  No  sub¬ 
scribing  witnesses  are  required  in  Pennsyl¬ 
vania,  except  in  the  case  of  wills  making  a 
gut  to  a  charity.  b 

ATTESTATION  CLAUSE.  That  clause 

mSChas  1  e  WltDCSSes  c,ertify  “‘at  the  instru- 

man  .  -r  of  CXCCUtVd  bef«re  them,  and  the 
manner  of  the  execution  of  the  same. 

folTowll^formul^towit a, Wl11  is  ,n  tho 

llshqd,  and  declared  hvtL  ,S1Sued’  sealed,  I>ub- 
and  for  1.1s  lS  wTlftnd  w?Ve-named  A  119 
sencc  of  us,  who  have  her^mJ^CnK  ln.t,le  Pre- 
liames  as  the  witness^ thereto 3  subscribed  our 
of  the  said  testator  and  of  each  other'”  PThC?°r 
deeds  is  generally  in  these  words  -  o  t  °j 

delivered  in  the  presence  of  us.”  ’  Scaled  and 

ATTESTING  WITNESS  (\ 

upon  being  required  by  the  parties  to® an  in 
strument,  signs  Ins  name  to  it  to  prove  it  •„ 
for  the  purpose  of  identification ;  3  Cam, 
232;  115  Mass.  599.  '-«»nipb. 

ATTORN.  To  turn  over;  to  transfer  to 
another  money  or  goods ;  to  assign  to  some 
particular  use  or  service.  Ivennet,  Paroeh 
Antiq.  283. 

Used  of  a  lord’s  transferring  the  homage  and 


service  of  his  tenant  to  a  new  lord  i> 

82  ;  1  Sullivau,  Lect.  227.  Bra<L  81, 

To  transfer  services  or  homage. 

Used  of  the  part  taken  by  the  tenant  In  „ , 
ferof  luiuls;  2  Ilia.  Com.  288;  Littleton  im1- 
Now  used  of  assent  to  such  a  transfer  -  i  \v  .  ' 
R.  P.  28.  The  lord  could  not  alien  hiV]  , 
out  the  consent  of  the  tenant,  nor  could  the 2; 
assign  without  the  consent  of  his  lord  •  9  if, 1 
Com.  27 ;  1  Spence,  Eq.  Jur.  137 ;  1  Wad.’b  ft 
28,  11.  Attornment  is  abolished  by  vurJou8MkV 
utes ;  1  Washb.  R.  P.  336. 

ATTORNEY.  One  put  in  the  place,  turn 
or  stead  of  another,  to  manage  his  affairs’ 
one  who  manages  the  affairs  of  another  In¬ 
direction  of  his  principal.  Spdman,  (doss/; 
Termes  de  la  Ley. 

One  who  acts  for  another  by  virtue  of  an 
appointment  by  the  latter.  Attorneys  are  of 
various  kinds. 

A  ttorney  in  fact.  A  person  to  whom  the 
authority  of  another,  who  is  called  the  con¬ 
stituent,  is  by  him  lawfully  delegated. 

This  term  is  employed  to  designate  persons 
who  act  under  a  special  agency,  or  a  special  let¬ 
ter  of  attorney,  so  that  they  are  appointed  in  fac¬ 
tum,  for  the  deed,  or  special  act  to  be  performed; 
but  in  a  more  extended  sense  it  includes  all  other 
agents  employed  in  any  business,  or  to  do  any 
act  or  acts  in  pais  for  another.  13acon,  Abr.  At¬ 
torney  ;  Story,  Ag.  §  25. 

All  persons  who  are  capable  of  acting  for 
themselves,  and  even  those  who  are  disquah- 
fied  from  acting  in  their  own  capacity,  if  tl“  ) 
have  sufficient  understanding,  as  infants  of  a 
proper  age,  and  femes  coverts,  may  a^t  as  at¬ 
torneys  of  others  ;  Coke,  Litt.  52  a ;  1  ^P* 
142;  2  id.  511.  .  . 

Attorney-at-law.  An  officer  in  a  cou 
justice,  who  is  employed  by  a  party  in  a  u  k 
to  manage  the  same  for  him. 

Appearance  by  an  attorney  has  n  !!urdg 
in  England  from  the  time  of  the  car^6  mcal. 
of  the  courts  of  that  country.  1  ,(>*\  Hritton; 
tioned  in  Glanville,  Bracton,  FI  eta,  ^ 

and  a  case  turning  upon  the  party  e  r1^.  jjf  f 
pear  by  attorney  is  reported;  Y.  1 ‘  lU.c9 were 
p.  8,  case  23.  In  France  such  je  Beb 

first  allowed  by  letters  patent  oi  i  .g  48, 
A.i).  1290;  1  Fourncl,  1M.  de,  w  !’  £> 
02,93;  2  Loizel.  Couiumet,  14,  *  of  their 

from  the  nature  of  their  Junctions,  ,jCDt,  tl'®^ 
duties,  ns  well  to  (lie  eourt  as  to  tnc  r„ey  oi 

no  oue  can,  even  by  consent,  be  <*'  t.t)iitro- 

both  the  litigating  parties  in ^Lrnt-v  Is 
versy ;  Farr.  47.  The  name  of.n  ’^,,rtV  of  ^ 
to  those  officers  who  practise  m  J  ujty;  aI‘ 
mon  law  ;  solicitors,  in  courts  o  \  ^]C  yvfr 
proctors,  ir  courts  of  admiralty  an 
lish  ecclesiastical  courts.  ^ 

As  a  general  rule  the  eligibility  is  sd' 
to  hold  the  position  of  attornc} r  /.  c0urt- 
tied  by  local  legislation  or  by  1,1  •  i 


Excepting  where  permitted  by  in 


women  cannot  act  as  attornejf*--1 


Jl.  .»«! 

various  states;  55  111.535;  ,J.° K 
but  any  woman  of  good  standnv  ^itor. 
of  tlie  supreme  court  of  any  Fta  1  „nil 1 
or  of  the  Dist.  of  C.  for  three  J“  ‘ nUWM . 
good  moral  character,  may  bt‘°°  r  ,],e  U-  ‘ ... 
of  the  bar  of  the  supreme  com  , .  r0|jn#- u 

Act  Feb.  15,  1879.  In  North  b-*r 
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naturalized  foreigners  cannot  be  licensed  as 
attorneys ;  3  Hawks,  355 ;  Weeks,  Att.  at  Law, 
79,  note.  The  business  of  attorneys  is  to  carry 
on  the  practical  and  formal  parts" of  the  suit ; 
1  Kent,  307.  See,  as  to  their  powers,  2  Supp. 
to  Ves.  Jr.  241,  254  ;  3  Chitty,  Bla.  Com. 
23,  338;  Bacon,  Abr.  Attorney;  3  Penn. 
74;  3  Wils.  374  ;  16  S.  &  R.  368;  14  id. 

307  ;  7  Cranch,  452  ;  1  Penn.  264.  In  gene¬ 
ral,  the  agreement  of  an  attorney-at-law, 
within  the  scope  of  his  employment,  binds  his 
client;  1  Salk.  86  ;  as,  to  amend  the  record, 
1  Binn.  75;  to  refer  a  cause,  1  Dali.  164;  6 
Binn.  101;  7  Cranch,  436;  3  Taunt.  486; 
not  to  sue  out  a  writ  of  error,  1  H.  Biackst. 
21,  23;  2  Saund.  71  a,  5;  1  Term,  388;  to 
strike  off  a  non  pros.,  1  Binn.  469  ;  to  waive 
a  judgment  by  default,  1  Archb.  Pr.  26. 
But  the  act  must  be  within  the  scope  of  his 
authority.  He  cannot,  for  example,  without 
special  authority,  purchase  lands  for  the  client 
at  sherilF’s  sale ;  2  S.  &  R.  21;  11  Johns. 
464. 

In  the  absence  of  fraud,  the  client  is  con¬ 
cluded  by  the  acts,  and  even  by  the  omissions, 
of  his  attorney  ;  23  Tex.  109  ;  14  Minn.  333  ; 
22  Cal.  200;  Weeks,  Att.  at  Law,  375. 

In  general,  he  has  all  the  powers  exercised 
by  the  forms  and  usages  of  the  court  in  which 
the  suit  is  pending;  Weeks,  Att.  at  Law, 
374. 

The  principal  duties  of  an  attorney  are — to 
be  true  to  the  court  and  to  his  client;  to 
manage  the  business  of  his  client  with  care, 
skill,  and  integrity;  4  Burr.  2061  ;  1  B.  & 
Aid.  202;  2  Wils.  325;  1  Bingh.  347;  to 
keep  his  client  informed  as  to  the  state  of  his 
business ;  to  keep  his  secrets  confided  to  him 
as  such. 

And  he  is  privileged  from  disclosing  such 
secrets  when  called  as  a  witness  ;  29  Vt.  701 ; 
4  Mich.  414  ;  16  N.  Y.  180 ;  21  Ga.  201  ;  40 
E.  L.  &Eq.  353;  38  Me.  581.  See  Client  ; 
Confidential  Communication.  For  a 
violation  of  his  duties  an  action  will,  in  gene¬ 
ral,  lie;  3  Cal.  308;  2  Greenl.  Ev.  §§  145, 
146  ;  aud  in  some  cases  he  may  be  punished 
by  attachment.  Official  misconduct  may  be 
inquired  into  in  a  summary  manner,  and  the 
name  of  the  offender  stricken  from  the  roll ; 
18  B.  Monr.  472  ;  13  Wall.  333;  17  Am. 
Dec.  194.  Consult  4  Wall.  333. 

ATTORNEYS  CERTIFICATE.  In 
English  Law.  A  certificate  of  the  commis¬ 
sioners  of  stamps  that  the  attorney  therein 
named  has  paid  the  annual  duty.  This  must 
be  renewed  yearly  ;  and  the  penalty  for  prac¬ 
tising  without  such  certificate  is  fifty  pounds ; 
Stat.  37  Geo.  III.  c.  90,  §§  26,  28,  30.  See 
also  7  &  8  Viet.  c.  73,  §§  21-26;  16  &  17 
Viet.  c.  63. 

ATTORNEY-GENERAL.  In  English 
Law.  A  great  officer,  under  the  king,  made 
by  letters  patent,  whose  office  is  to  exhibit 
informations  and  prosecute  for  the  crown  in 
matters  criminal ;  to  file  bills  in  the  exche¬ 
quer  in  any  matter  concerning  the  king’s 


revenue.  Others  may  bring  bills  against  the 
king’s  attorney  ;  3  Bla.  Comm.  27  ;  Termes 
de  la  Ley. 

In  American  Law.  In  each  state  there 
is  an  attorney-general,  or  similar  oflicer,  who 
appears  for  the  people,  as  in  England  the 
attorney-general  appears  for  the  crown. 

ATTORNEY-GENERAL  OF  THE 
UNITED  STATES.  An  officer  appointed 
by  the  president. 

Ilis  duties  are  to  prosecute  and  conduct  all 
suits  in  the  supreme  court  in  which  the  United 
States  shall  be  concerned,  and  give  his  advice 
upon  questions  of  law  when  required  by  the 
president,  or  when  requested  by  the  heads  of 
any  of  the  departments,  touching  matters  that 
concern  their  departments ;  Act  of  24th  Sept. 
1789. 

ATTORNMENT.  See  Attorn. 

AU  BESOIN  (Fr.  in  case  of  need.  uAu 

besoin  chez  Messieurs  - d  - .”  “In 

case  of  need,  apply  to  Messrs. - at - ”). 

A  phrase  used  in  the  direction  of  a  bill  of 
exchange,  pointing  out  the  person  to  whom 
application  may  be  made  for  payment  in  case 
of  failure  or  refusal  of  the  drawee  to  pay ; 
Story,  Bills,  §  65. 

AUBAINE.  See  Droit  d’Aubaine. 

AUCTION.  A  public  sale  of  property  to 
the  highest  bidder. 

The  manner  of  conducting  an  auction  is  imma¬ 
terial,  whether  it  be  by  public  outcry  or  by  any 
other  manner.  The  essential  part  is  the  selection 
of  a  purchaser  from  a  number  of  bidders.  In  a 
case  where  a  woman  continued  silent  during  the 
whole  time  of  the  sale,  but  when  any  one  bid  she 
gave  him  a  glass  of  brandy,  aud,  when  the  sale 
broke  up,  the  person  who  received  the  last  glass 
of  brandy  was  taken  into  a  private  room  and  he 
was  declared  to  be  the  purchaser,  this  was  ad¬ 
judged  to  be  an  auction  ;  1  Dowl.  Bailm.  115. 

Auctions  are  generally  conducted  by  a  per¬ 
son  licensed  for  that  purpose.  Bidders  may 
be  employed  by  the  owner,  if  it  be  done  bond 
fide  and  to  prevent  a  sacrifice  of  the  property 
under  a  given  price ;  1  Hall,  655;  11  Paige, 
Ch.  431  ;  3  Stor.  622;  but  where  bidding  is 
fictitious,  and  by  combination  with  the  owner 
to  mislead  the  judgment  and  inflame  the  zeal 
of  others,  it  would  be  a  fraudulent  and  void 
sale;  8  How.  134;  8  Stor.  611;  11  Ill.  254; 

2  Dev.  126;  3  Mete.  Mass.  884  ;  3  Gilm.  529.  . 
And  see  6  J.  B.  Moore,  316;  3  B.  &B.  11G;  ' 

3  Bingh.  368;  15M. &W.367;  18La.287; 

23  N.  H.  860 ;  Ired.  Eq.  278,  430  ;  14  Penn. 
446.  Unfair  conduct  on  the  part  of  the  pur¬ 
chaser  will  avoid  the  sale ;  6  J.  B.  Moore, 
216;  SB.  &  B.  116;  3  Stor.  623 ;  20  Mo. 
290;  2  Dev.  126.  See  3  Gilm.  529;  11 

Paige,  Ch.  431  ;  7  Ala.  N.  s.  189.  Error  in 
description  of  real  estate  sold  will  avoid  the 
sale  if  it  be  material ;  4  Bingh.  N.  c.  463  ;  8 
C.  &  P.  469  ;  1  Y.  &  C.  658 ;  3  Jones  &  L. 
506 ;  but  an  immaterial  variation  merely 
gives  a  case  for  deduction  from  the  amount  of 
purchase-money  ;  2  Kent,  437  ;  6  Johns.  38  ; 

11  id.  525;  2  Bay,  11  ;  3  Cranch,  270.  A 
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bid  may  be  retracted  before  acceptance  has 
been  signified;  3  Term,  148  ;  4  Bingh.  653. 
See  13  Price,  Exch.  103.  Sales  at  auction  are 
within  the  Statute  of  Frauds;  2  B.  &  ^C. 
945;  7  East,  558;  Hilliard,  Sales,  479. 
Consult  2  Kent,  536;  1  Parsons,  Contr.415; 

1  Bouvicr,  Inst.  n.  976;  18  Hun,  470. 

AUCTIONARIUS  (Lat.).  A  seller;  a 
regrator;  a  retailer;  one  who  bought  and 
sold ;  an  auctioneer,  in  the  modern  sense. 

5  pel  man,  Gloss.  One  who  buys  poor,  old, 
worn-out  things  to  sell  again  at  a  greater 
price.  Du  Cange. 

AUCTIONEER.  A  person  authorized 
by  law  to  sell  the  goods  of  others  at  public 
sale  ;  one  who  conducts  a  public  sale  or  auc¬ 
tion;  5  Mass.  505;  19  Pick.  482.  He  is  the 
agent  of  the  seller;  3  Term,  148;  2  Rich. 
464  ;  1  Parsons,  Contr.  418 ;  and  of  the 
buyer,  for  some  purposes  at  least;  4  Ad.  & 
E.  792  ;  7  East,  558;  2  Taunt.  38;  3  Ves. 

6  B.  57;  4  Johns.  Ch.  659;  16  Wend.  28; 

4  Me.  1,  258;  6  Leigh,  16;  2  Kent,  539. 
He  has  a  special  property  in  the  goods,  and 
may  bring  an  action  for  the  price ;  1  H. 
Blaekst.  81 ;  7  Taunt.  237  ;  19  Ark.  566  ;  5 
S.  &  It.  19  ;  1  Ril.  So.  C.  287  ;  16  Johns.  1 ; 

1  E.  D.  Sm.  590;  see  5  M.  &  W.  645 ;  3  C. 
&  P.  352 ;  5  B.  &  Ad.  568 ;  and  has  a  lien 
upon  them  for  the  charges  of  the  sale,  his 
commission,  and  the  auction-duty;  15  Mo. 
184;  2  Kent,  536.  He  must  obtain  the  best 
price  he  fairly  can,  and  is  responsible  for 
damages  arising  from  a  failure  to  pursue  the 
regular  course  of  business,  or  from  a  want  of 
skill;  3  B.  &  Aid.  616;  Cowp.  395;  2  Wils. 
325  ;  and  where  lie  sells  goods  as  the  property 
of  one  not  the  owner,  is  liable  for  their  value 
to  the  real  owner  ;  7  Taunt.  237  ;  5  Esp.  103  ; 
20  Wend.  21  ;  22  id.  285  ;  5  Mo.  323.  And 
see  2  Harr.  Del.  179. 

AUCTOR.  In  Roman  Law.  An  auc¬ 
tioneer. 

In  auction  sales,  a  6pear  was  fixed  upright  in 
•  the  forum,  beside  which  the  seller  took  his  stand  ; 
hence  goods  thus  sold  were  said  to  be  sold  sub 
hasta  (glider  the  6pear) .  The  catalogue  of  goods 
was  on  tablets  called  auctionariat . 

■AUDIENCE  (Lat.  cmdirey  to  hear).  A 
hearing. 

It  is  usual  for  the  executive  of  a  country  to 
whom  a  minister  has  been  sent,  to  give  such  min¬ 
ister  an  audience.  And  after  a  minister  has  been 
recalled,  an  audience  of  leave  usually  takes  place. 

AUDIENCE  COURT.  In  English  Law. 

A  court  belonging  to  the  archbishop  of  Can¬ 
terbury,  and  held  by  him  in  his  palace  for  the 
transaction  of  matters  of  form  only,  as  the 
confirmation  of  bishops,  elections,  consecra¬ 
tions,  and  the  like.  This  court  has  the  same 
authority  with  the  court  of  arches,  but  is  of 
inferior  dignity  and  antiquity.  The  dean  of 
the  arches  is  the  official  auditor  of  the  audi¬ 
ence.  The  archbishop  of  York  has  also  his 
audience  court.  Termes  de  la  Ley. 
AUDITA  QUERELA  (Lat.). 

In  Practice.  A  form  of  action  which  lies 


for  a  defendant  to  recall  or  prevent  an  exe 
cution,  on  account  of  some  matter  occurring 
after  judgment  amounting  to  a  discharge.  an5 
w  hich  could  not  have  been,  and  cannot  be 
taken  advantage  of  otherwise.  1 2  Mass.  266 

It  is  a  regular  suit,  in  which  the  partiesap! 
pear  and  plead;  17  Johns.  484;  12  Yt  56 
435;  30  id.  420  ;  8  Miss.  103;  12  Wall.  305- 
and  in  which  damages  may  be  recovered  if 
execution  was  issued  improperly;  Brooke 
Abr.  Damages ,  38 ;  but  the  writ  must  be 
allowed  in  open  court,  and  is  not  of  itself  a 
supersedeas ;  2  Johns  227  ;  9  Phila.  125. 

It  is  a  remedial  process,  equitable  in  its 
nature,  based  upon  facts,  and  not  upon  the 
erroneous  judgments  or  acts  of  the  court;  2 
AVms.  Saund.  148,  n. ;  10  Mass.  103;  14  id. 
448;  17  id.  159;  1  Aik.  363;  24  Vt.  211; 
2  Johns.  Cas.  227;  1  Overt.  T.  425.  And 
see  7  Gray,  206. 

It  lies  where  an  execution  against  A  has 
been  taken  out  on  a  judgment  acknowledged 
by  B  without  authority,  in  A’s  name ;  Fitzh. 
Nat.  Brev.  233  ;  and  see  Cro.  Eliz.  233;  and 
generally  for  any  matters  which  work  a  dis¬ 
charge  occurring  after  judgment  entered;  Cro. 
Car.  443  ;  2  Root,  178;  10  Pick.  439 ;  25 Me. 
304  ;  see  5  Coke,  86  b ;  and  for  matters  occur¬ 
ring  before  judgment  which  the  defendant 
could  not  plead  through  want  of  notice  or 
through  collusion  or  fraud  of  the  plaintiff;  4 
Mass.  485 ;  5  Rand.  639 ;  2  Johns.  Cas.  258; 


1  W.  N.  C.  304. 

It  may  be  brought  after  the  day  on  which 
judgment  might  have  been  entered,  although 
it  has  not  been ;  1  Rolle,  Abr.  306,  131.  pi. 
10  ;  1  Mod.  Ill  ;  either  before  or  after  exe- 
cution  has  issued  ;  Kirb.  187. 

It  does  not  lie  for  matter  which  might  have 
been,  or  which  may  be,  taken  advantage  0 
by  a  writ  of  error;  1  Vt.  433  ;  in  answer  to  a 
scire  facias  of  the  plaintiff";  1  Salk.  264;  n°^ 
wThere  there  is  or  has  been  a  remedy  by  P 
or  otherwise;  T.  Ravm.  89;  12  Mass.'’ 
13  id.  453  ;  11  Cush.  35  ;  6  Vt.  243;  12  J  * 
305;  see  17  Mass.  158;  nor  where  there  .q 
been  an  agreement  to  accept  a  smaller  sui 
payment  of  a  larger  debt,  wdiile  an}  Pi  ^ 
the  agreement  continues  executory  ; .  1 
477  ;  nor  to  show  that  a  confessed  Ju‘  L  jj„. 
was  to  be  collater.il  security  only ; 

1 25  ;  nor  against  the  commonwealth , 

23  7.  t  the 

In  modern  practice  it  is  usual  to  gra ^  ^ 
same  relief  upon  motion  which  1;  \\ 

tained  by  audita  querela;  4  Johns*  ’the 
"  &  R.  274  ;  and  in  some  o i  tliel^,he 


remedy  by  motion  has  entirely  supe  ^ 
indent  remedy ;  5  Rand.  639  ;  2  H1  ’  ^ 
298/  6  Humphr.  210;  18  A' la-  *  1  tlels;flii- 
Monr.  256;  3  Mo.  129;  while  m  ^^dy 
Ufa  querela  is  of  frequent  use  as  _ 
recognized  by  statute  ;  1 7  ^  t.  1  » 

206  ;  9  Allen,  572.  >  An 

AUDITOR  (Lat.  audire,  to  it  is  to 
officer  of  the  government,  whose  vaVerr 
examine  the  accounts  of  officers  w  1 
reived  and  disbursed  public  money  > 
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peers,  were  erected ;  while  the  barons  reserved 
tp  themselves  in  parliament  the  right  of  review¬ 
ing  the  sentences  of  the  other  courts  in  the  last 
resort  ;  but  the  distribution  of  common  justice 
between  man  and  man  was  arranged  by  giving  to 
the  court  of  chancery  jurisdiction  to  issue  all 
original  writs  under  the  gTeat  st«l  to  other  court* ; 
the  exchequer  to  manage  the  king  s  revenue,  th* 
common  pleas  to  determine  all  causes  between 
private  subjects,  and  the  court  of  king  s  bench 
retaining  all  the  jurisdiction  not  cantoned  out  to 
the  other  courts,  and  particularly  the  sole  cogni¬ 
zance  of  pleas  of  the  crown,  or  criminal  causes. 
3  Steph.  Com.  397-400,  405  ;  3  Bla.  Com.  38-40 ; 
Bracton,  1.  3.  tr.  1,  c.  7 :  Fleta,  Abr.  2,  cc.  2,  3 ; 
Gilbert,  Hist.  C.  Pleas,  Introd.  18 ;  1  Reeve,  Hist. 
Eng.  Law,  48. 

AUNCEL  WEIGHT.  An  ancient  man¬ 
ner  of  weighing  by  means  of  a  beam  held  in 
the  hand.  Termes  de  la  Ley ;  Cowel. 

AUNT.  The  sister^of  one’s  father  or 
mother :  she  is  a  relation  in  the  third  degree. 
See  2  Corny n.  Dig.  474;  Dane,  Abr.  c.  126, 
a.  3,  §4. 


Novels  by  a  lawyer  named  Inner,  and 
he  inserted  in  the  code  at  the  places  to 
they  refer.  These  extracts  have  the  mo¬ 
tion  of  not  being  correct.  Merlin,  PaLt 
Authentique.  k  **ru 

AUTHOR  (Lat.  auctor ,  from  auoere  .0 
ire  reuse,  to  produce}. 

One  who  produces,  by  his  own  intellects 
labor  applied  to  the  materials  of  his  comr***. 
tion,  an  arrangement  or  compilation  new  i. 
itself;  2  Blatcnf.  39. 

When  a  person  has  conceived  the  design  of  t 
work,  and  has  employed  others  to  execute  it.  tie 
creation  of  the  work  may  be  so  far  due  to  his 
mind  as  to  make  him  the  author ;  7  C.  B.  N. 
268 ;  but  he  is  not  an  author  who  merely  ni». 
gests  the  subject,  and  has  no  share  in  the  dtii 
or  execution  of  the  work  ;  17  C.  B.  432 ;  Drooe, 
Copyright,  236.  See  Coptright. 

AUTHORITIES.  Enactments  and  opm. 
ions  relied  upon  as  establishing  or  declaring 
the  rule  of  law  which  is  to  be  applied  in  any 
case. 


AUTER.  Another. 

This  word  is  frequently  used  in  composition  : 
as,  outer  droit ,  outer  rie,  outer  action ,  etc.  See 
Auteb  Action  Pendant. 


AUTHENTIC  ACT.  In  Civil  Law. 

An  act  which  has  been  executed  before  a 
notary  or  other  public  officer  authorized  to 
execute  such  functions,  or  which  is  testified 
by  a  public  seal,  or  has  been  rendered  public 
by  the  authority  of  a  competent  magistrate, 
or  which  is  certified  as  being  a  copy  of  a  pub¬ 
lic  register.  Nov.  73,  c.  2  :  Cod.  *7.  52,  6.  4. 
21 ;  Dig.  22.  4. 

An  act  which  has  been  executed  before  a 
notary'  public  or  other  officer  authorized  to 
execute  such  functions,  in  presence  of  two 
witnesses,  free,  male,  and  aged  at  least  four¬ 
teen  years ;  or  of  three  witnesses,  if  the  party 
be  blind.  La.  Civ.  Code,  art.  2231.  If  the 
party  does  not  know  how  to  sign,  the  notary 
must  cause  him  to  affix  his  mark  to  the  in¬ 
strument.  La.  Civ.  Code,  art.  2231.  The 
authentic  act  is  full  proof  of  the  agreement 
contained  in  it,  against  the  contracting  parties 
and  their  heirs  or  assigns,  unless  it  be  aeelared 
and  proved  to  be  a  forgery.  Id.  art.  2233. 
See  Merlin,  Rdpert . 

AUTHENTICATION.  In  Practice. 

A  proper  or  legal  attestation. 

Acts  done  with  a  view  of  causing  an  instru¬ 
ment  to  be  known  and  identified. 

Under  tlie  constitution  of  the  United 

.i^eV0nSTSS.ha!?  P°wer  to  Provide  a  me¬ 
thod  of  authenticating  copies  of  the  records 
of  a  state  with  a  view  to  their  production  as 
evidence  in  other  states.  For  the  various 
statutes  on  the  subject,  see  Foreign  Judg¬ 
ment;  Records. 

--  AUTHENTICS.  A  collection  of  the 
Novels  ot  Justinian,  made  by  an  unknown 
person. 


They  are  entire ,  and  are  distiniruished  by  the 
name  from  the  epitome  made  by  Julian.  Se*» 
Mackeldey,  Civ.  Law,  §  72. 

A  collection  of  extracts  made  from  th 


The  opinion  of  a  court,  or  of  counsel,  or  of  t 
text-writer  upon  any  question,  is  usually  fortified 
by  a  citation  of  authorities.  In  respect  to  tb«r 
general  relative  weight,  authorities  are  entitled  to 
precedence  in  the  order  in  which  they  are  here 
treated. 


The  authority  of  the  constitution  and  of  the 
statutes  and  municipal  ordinances  are  para¬ 
mount  ;  and  if  there  is  any  conflict  among 
these  the  constitution  controls,  and  courts  de¬ 
clare  a  statute  or  ordinance  which  conflicts 
with  the  former  to  be  so  far  forth  of  no  au¬ 
thority.  See  Constitutional  Law;  Stat¬ 
utes. 

The  decisions  of  courts  of  justice  up® 
similar  cases  are  the  authorities  to  which  most 
frequent  resort  is  to  be  had ;  and  although  m 
theory'  these  are  subordinate  to  the  first  class 
in  practice  they  do  continually  explain,  en¬ 
large,  or  limit  the  provisions  of  enactments 
and  thus  in  effect  largely  modify  them, 
word  authorities  is  frequently  used  in  * 
stricted  sense  to  designate  citations  ot 


class.  j 

An  authority  may  be  of  any  deg"*  ^ 
weight,  from  that  of  absolute  conclusi  ^ 
down  to  the  faintest  presumption.  A*  . 
considerations  which  affect  the  weig  * 
adjudged  case  as  an  authority,  see 

dent;  Opinion.  nftheva.4 

The  opinions  of  legal  writers,  f ^ 
number  of  treatises  and  commenten  ^ 
we  have,  comparatively  few  are  e> 1 1  ^  ;n 
authorities.  A  very  large  num  r  .  ^ 
reality'  but  Kttle  more  than  diges  ^ 
adjudged  cases  arranged  in  treatise  ’  ^ 
find  their  chief  utilfty  as  manuals  0  ^en 
Hence  it  has  been  remarked  tha  anVptf* 
find  an  opinion  in  a  text- writer  up 
ticular  point,  we  must  consider  i  sup- 

as  the  opinion  of  the  author,  bu 
posea  result  of  the  authorities  aUtb(v 

refers  ;  and  if  on  examination  ot  bis 

nties  they  are  found  not  to  es  ^  ^  $01* 
opinion  is  disregarded;  3  \  j. $  o** 

Where,  however,  the  writer  declares 
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opinion  a*  fimmded  apoa  pritieipk.  the  learn¬ 
ing  xiA  ability  of  the  writer,  together  with 
the  extent  to  which  the  reasons  he  aarigns, 
commend  themselves  to  the  reader,  determine 
the  weight  of  hl«  opinion.  A  distinction  has 
been  made  between  writers  who  hare  and 
who  hare  not  held  judicial  station ;  Ram. 
Judgments,  £3.  But  tbw,  though  it  may  be 
borne  in  mind  in  estimating  the  learning  and 
ability  of  an  author,  is  not  a  just  teat  of  his 
authority.  See  3  Term,  64,  241. 

Tlie  opinions  of  writers  on  moral  science, 
awl  the  codes  and  laws  of  ancient  and  foreign 
nations,  are  resorted  to  in  the  absence  of  more 
immediate  authority,  by  way  of  ascertaining 
those  principles  which  hare  commended  them¬ 
selves  to  legislators  and  philosophers  in  all 
ages.  See  Code.  Lord  Coke’s  saying  that 
common  opinion  is  good  authority  in  law. 
Coke,  Litt.  186  a,  is  not  understood  as  re¬ 
ferring  to  a  mere  speculative  opinion  in  the 
community  as  to  what  the  law  upon  a  par¬ 
ticular  subject  is;  but  to  an  opinion  which 
has  been  frequently  acted  upon,  and  for  a 
great  length  of  time,  by  those  whose  duty  it 
is  to  administer  the  law,  and  upon  which 
course  of  action  important  individual  rights 
have  been  acquired  or  depend ;  3  Barb.  Cb. 
528,  577.  As  to  the  mode  of  citing  authori¬ 
ties,  see  Abbreviations. 

AUTHORITY.  In  Contracts.  The  law¬ 
ful  delegation  of  power  by  one  person  to  an¬ 
other. 

Authority  coupled  with  an  interest  is  an  au¬ 
thority  given  to  an  agent  for  a  valuable  con¬ 
sideration,  or  which  forms  part  of  a  security. 

Express  authority  is  that  given  explicitly, 
either  in  writing  or  verbally. 

General  authority  is  that  which  authorizes 
the  agent  to  do  every  thing  connected  with  a 
particular  business.  Story,  Ag.  §  17. 

It  empowers  him  to  bind  his  employer  by  all 
acts  within  the  scope  of  his  employment ;  and  it 
cannot  be  limited  by  any  private  order  or  direc¬ 
tion  not  known  to  the  party  dealing  with  him. 
Paley,  Ag.  199,  200,  201. 

Limited  authority  is  that  where  the  agent 
is  bound  by  precise  instructions. 

Special  authority  is  that  which  is  confined 
to  an  individual  transaction  ;  Story,  Ag.  §  19 ; 
15  East,  400,  408;  6  Cow.  354. 

Such  an  authority  does  not  bind  the  employer, 
unless  it  is  strictly  pursued  ;  for  it  is  the  business 
of  the  party  dealing  with  the  ageut  to  examine 
his  authority ;  aud  therefore,  if  there  be  any 
qualification  or  express  restriction  annexed  to  It, 
it  must  be  observed ;  otherwise,  the  principal  is 
discharged.  Paley,  Ag.  202. 

Naked  authority  is  that  whore  the  principal 
delegates  the  power  to  the  agent  wholly  ior 
the  benefit  of  the  former. 

A  naked  authority  may  be  revoked ;  an  au¬ 
thority  coupled  with  an  interest  is  irrevocable. 

Unlimited  authority  is  that  where  the  agent 
is  left  to  pursue  his  own  discretion. 

Delegation  of.  An  authority  may  e  e- 
legatcd  by  deed  for  any  purpose  whatever ; 
for  whenever  an  authority  by  parol  wou  <■  e 


rofickiit,  one  by  deed  will  be  equallr  sgl 
When  the  authority  is  to  do  something  which 
mast  be  performed  through  the  medium  of  a 
deed,  then  the  authority  must  also  be  by  deed, 
and  executed  with  all  the  forms  necessary  to 
render  the  instrument  perfect :  unless,  indeed, 
the  principal  be  present,  ami  verbally  or  im¬ 
pliedly  authorize  the  ageut  to  fix  his  name  to 
the  deed;  as,  if  a  man  be  authorized  to 
convey  a  tract  of  land,  the  letter  of  arroroev 
must  be  by  deed :  Whan.  Ag.  §  48 :  Paley, 
Ag.  Llovd  ed.  157 :  Storr.  Ag.  6$  48.  51 ; 
65  X.  C.  688;  5  Biun.  *613;  14  S.  k  R. 
331;  2  Pick.  345:  5  Mass.  11;  1  Wend. 
424  :  12  id.  525 ;  67  UL  161:  11  Ohio.  223. 
But  a  written  authority  is  not  required  to  au¬ 
thorize  au  agent  to  sign  an  unsealed  paper,  or 
a  contract  In  writing  not  under  seal,  even 
where  a  statute  makes  it  necessary  that  the 
contract,  in  order  to  bind  the  party,  shall  be 
in  writing,  unless  the  statute  positively  re¬ 
quires  that  the  authority  shall  also  be  in 
writing :  Paley,  Ag.  Lloyd  ed.  161  ;  2  Kent, 
613,  614:  Story,  Ag.  §  50;  1  Chitty,  Cora. 
Law.  213;  6  Ves.Ch.  250;  8  Ired-  74. 

For  most  purposes,  the  authority  may  be 
either  in  writing  not  under  seal,  or  verbally, 
or  by  the  mere  employment  of  the  agent :  or 
it  may  be  implied  from  the  conduct  ot  the 
employer  in  sanctioning  the  credit  given  to  a 
.  person  acting  in  his  name ;  Paley,  Ag.  2,  161. 
The  exigencies  of  commercial  affairs  render 
such  an  appointment  indispensable;  Storv, 
Ag.  §  47  ;  Big.  3.  3.  1.  1 ;  Pothier,  Pand.  3. 
3.  n.  3  ;  Domat,  1.  15,  §  1.  art.  5;  3  Chitty, 
Com.  Law,  5,  194,  195;  7  Term,  350.  The 
authority  given  must  have  been  possessed  bv 
the  person  who  delegates  it,  or  it  will  be  void  ; 
and  it  must  be  of  a  thing  lawful,  and  be  other¬ 
wise  capable  of  being  delegated,  or  it  will  not 
justifv  the  person  to  whom  it  is  given ;  Dig. 
102  ;*Keilw.  83  ;  5  Coke,  80. 

An  authority  is  to  be  so  construed  as  to  in¬ 
clude  not  only  all  the  necessary  and  proper 
means  of  executing  it  with  effect,  but  also  all 
the  various  means  which  are  justified  or  al¬ 
lowed  bv  the  usages  of  trade;  Story,  Ag. 
$§  58,  60;  6  S.  &  R.  146;  10  Wend.  218; 
11  Ill.  177. 

Exercise  of.  An  agent  who  has  bare  power 
or  authority  from  another  to  do  an  act  must 
execute  it  himself,  and  cannot  delegate  his 
authority  to  a  sub-agent ;  for  the  confidence 
bein*  personal,  it  cannot  be  assigned  to  a 
stranger ;  Story.  Ag.  §  13  ;  2  Kent,  633.  But 
the  principal  may,  in  direct  terms,  authorize 
his  agent  to  delegate  the  whole  or  any  portion 
of  his  authority  to  another.  Or  the  power  to 
appoint  a  sub-agent  may  be  implied,  evher 
from  the  terms  of  the  original  authority,  from 
the  ordinary  custom  of  trade,  or  troin  the  fact 
that  it  is  indispensable  in  order  to  accomplish 
the  end;  Paley,  Ag.  Dunlop  ed.  175;  Story, 
Ag.  §  14;  9  Ves.  Ch.  234,  251,  252.  See 

Delegation.  .  . 

When  the  authority  is  particular  it  must, 
in  general,  be  strictly  pursued,  or  it  will  be 
void,  unless  the  variance  be  merely  cireum- 


authority 
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stantial;  Coke,  Litt.  49  ft,  181  ft,  303  ft  ;  6 
Term,  591 ;  2  II.  Blackst.  623.  As  if  it  be 
to  do  an  act  upon  condition,  and  the  agent 
does  it  absolutely,  it  is  void ;  and  vice  versa. 
If  a  person  do  less  than  the  authority  com¬ 
mitted  to  him,  the  act  is  void ;  but  if  he  does 
that  which  he  is  authorized,  and  more,  it  is 
good  for  that  which  is  warranted,  and  void  for 
the  rest.  Both  of  these  rules,  however,  may 
have  many  exceptions  and  limitations ;  Paley, 
Ag.  1 78,  179.  An  authority  given  by  the  act 
of  the  principal  to  two  or  more  persons  can¬ 
not  be  executed  by  one,  though  one  die  or 
refuse  ;  Paley,  Ag.  177 ;  Coke,  Litt.  112  ft, 
181ft;  it  being  in  such  case  construed  strictly, 
and  understood  to  be  joint  and  not  several ; 
Story,  Ag.  §  42 ;  3  Pick.  232 ;  2  id.  345 ;  6 
id.  198 ;  12  Mass.  185;  6  Johns.  39;  23 
Wend.  324;  10  Vt.  532;  12  N.  H.  226;  9 
W.  &  S.  56.  And  an  authority  given  to  three 
jointly  and  severally  is  not,  in  general,  well 
executed  by  two ;  but  it  must  be  done  by  one, 
or  bv  all;  Coke,  Litt.  181  ft;  Bacon,  Abr. 
Authority ,  C;  1  B.  &  P.  229,  234  ;  3  Term, 
592.  These  rules  apply  to  an  authority  of  a 
private  nature,  saving  in  commercial  transac¬ 
tions,  which  form  an  exception.  W  here, 
however,  the  authority  is  of  a  public  nature, 
it  may  be  executed  by  a  majority ;  24  Pick. 
13  ;  9  Watts,  466 ;  9  S.  &  R.  99. 

As  to  the  form  to  be  observed  in  the  execu¬ 
tion  of  an  authority,  where  an  agent  is  au¬ 
thorized  to  make  a  contract  for  his  principal 
in  writing,  it  must,  in  general,  be  personally 
signed  by  him  ;  Story,  Ag.  §  146  ;  1  Y.  &  J. 
387  ;  9  Mer.  235,  251,  252.  It  is  a  rule  that 
an  act  done  under  a  power  of  attorney  must 
be  done  in  the  name  of  the  person  who  gives 
the  power,  and  not  merely  in  the  attorney’s 
name,  though  the  latter  be  described  as  attor¬ 
ney  in  the  instrument;  Story,  Ag.  §  147  ;  11 
Mass.  27,  29  ;  12  id.  173,  175  ;  16  Pick.  347, 
350 ;  22  id.  158,  161 ;  8  Mete.  442  ;  7  Wend. 
68;  10  id.  87,  271  ;  9  N.  H.  263,  269,  270. 
But  it  matters  not  in  what  words  this  is  done, 
if  it  sufficiently  appear  to  be  in  the  name  of 
the  principal.  “For  A  B”  (the  principal), 
“C  1)”  (the  attorney),  has  been  held  to  be 
sufficient;  Story,  Ag.  §153;  6  B.  Monr. 
612;  3  Blackf.  55;  7  Cush.  215.  The  strict 
rule  of  law  in  this  respect  applies,  however, 
only  to  sealed  instruments ;  and  the  rule  is 
iurther  modified,  even  in  such  cases,  where 
the  seal  is  not  essential  to  the  validity  of  the 
instrument;  Story,  Ag.  §§  148,  154;  8  Pick. 
56  ;  17  1  et.  161.  An  authority  must  be  exe¬ 
cuted  within  the  period  to  which  it  is  limited  ; 
4  Campb.  279  ;  Russell,  Fact.  &  Brok.  315. 
.  Destruction  of.  In  general,  an  authority 
is  revocable  from  its  nature,  unless  it  is  given 
for  a  valuable  consideration,  or  is  part  of  a 
security,  or  coupled  with  an  interest ;  Story 
Ag.  §§  476,  477  ;  2  Kent,  643:  2  Mas.  244^ 
342.  It  may  generally  be  revoked  at  any 
moment  before  the  actual  exercise  of  it  •  ’3 
Chitty,  Com.  Law,  223  ;  Story,  Ag.  §§  4^3, 
465  ;  and  although  the  agent  is  appointed  uni 
der  seal,  it  has  been  held  that  his  authority 


may  be  revoked  by  parol;  Story,  A»  *4*, 
The  revocation  may  be  express,  af  bvT 
direct  countermand  of  the  principal,  oritiT 
be  implied.  See  Agency'.  *v 

The  authority  may  be  renounced  bv  ft 
agent  before  any  part  of  it  is  executed  » 
when  it  is  in  part  executed ;  but  in  either 
case,  if  the  agency  is  founded  on  a  valuable 
consideration,,  the  agent,  by  renouncing  it 
makes  himself  liable  for  the  damages  which 
his  principal  may  sustain  thereby ;  Story  A" 
§  478;  Story,  Bailm.  §  202.  If  by  the  ex! 
press  terms  of  the  commission  the  autlioritr 
of  the  agent  be  limited  to  a  certain  period,  it 
will  manifestly  cease  so  90on  as  that  period 
has  expired.  The  authority  of  the  agent  is 
ipso  facto  determined  by  the  completion  of 
the  purpose  for  which  it  was  given. 

See,  generally,  3  Viner,  Abr.  416;  Bacon, 
Abr.;  1  Salk.  95;  Comyns,  Dig.  this  title  and 
the  titles  there  referred  to ;  1  Rolle,  Abr.  330; 
2  id.  9;  Bouvier,  Inst.  Index;  Wharton, 
Agency,  and  the  articles  on  Attorney, 
Agency,  Agent,  Principal. 

In  Governmental  Law.  The  right  and 
power  which  an  officer  has,  in  the  exercise  of 
a  public  function,  to  compel  obedience  to  his 
lawful  commands.  A  judge,  for  example, 
has  authority  to  enforce  obedience  to  his  law¬ 
ful  orders. 

AUTOCRACY.  A  government  where 
the  power  of  the  monarch  is  unlimited  > 
law. 

AUTONOMY  (Greek,  a vrowyua).  11 
state  of  independence. 

The  autonomoe  was  he  who  hved  aocordin-’^ 
his  own  laws,— who  was  free,  in  Bt 
chiefly  U6ed  of  communities  or  jt  W8S 

those  which  were  independent  01  o  •  ^  ^ 
introduced  into  the  English  naudiw 

vines  of  the  seventeenth  century ,  urfd 

translation — self-government  were 
in  a  theological  sense.  Gradually^1  *  jgDOf 
received  a  political  meaning,  tbe  word 

employed  almost  exclusively.  loniatic  1*J* 
autonomy  has  been  revived  in  f  ndeDce,  & 
guage  in  Europe,  meaning  i  ,^ueDce  ^ 
negation  of  a  state  of  political  ClT. 

without  or  foreign  powers. 

ACTION  PENDANT  1 


AUTER 


another  action  pending).  n0ther  »rtl 

In  Pleading.  A  plea  that 
is  already  pending.  .  at  lawv  or 5 

This  plea  may  be  made  either*  £  fLl 

equity;  1  Chitty,  PI.  S98;  Sw*  ■* 

7 3The  second  suit  must  be  for  the  saw  t 

2  Dick.  611;  *Cd. 

461 ;  18  Ga.  604  ;  25  1  ‘>'D:  rf  error  *■ 
673  ;  4  Blackf.  156 ;  but  a  wrrt  Job*C  . 
abate  a  suit  on  the  judgmt  i  gaine  plll1 5„d 
312;  and  if  in  equity,  lor  154: 

2  M.  &  C.  Ch.  602;  see  ^  pi.  «  \(,f 
in  the  same  nght ;  S  or  ,  ^ 

The  criterion  by  »h,eh  *  nSe  of  i» 
two  suits  are  for  the  sanu  "r)y  ad°us' 
whether  the  evidence,  prop- 


AUTER  ACTION  PENDANT  213 


AUTREFOIS  ACQUIT 


the  one,  will  support  the  other ;  5  Cr.  C.  C. 
393.  See  13  Wall.  679. 

The  suits  must  be  such  that  the  same  judg¬ 
ment  may  be  rendered  in  both ;  1 7  Pick  .510; 
19  id.  523.  They  must  be  between  the  same 
parties;  26  Ala.  N.  8.  720 ;  13  B.  Monr.  197  ; 
18  Vt.  138;.  in  person  or  interest;  21  N.  H. 
570;  1  Grant,  Cas.  359 ;  2  B  ii\362;  2J.J. 
Marsh.  281.  The  parties  need  not  be  pre¬ 
cisely  the  same ;  5  Wise.  151. 

A  suit  for  labor  is  not  abated  by  a  subse¬ 
quent  proceeding  in  rem  to  enforce  a  lien ;  4 
III.  201.  See  1  B.  Monr.  257.  A  suit  in 
trespass  is  temporarily  barred  by  a  previous 
proceeding  in  rem  to  enforce  a  forfeiture  un¬ 
der  laws  of  U.  S. ;  3  Wheat.  3U. 

The  prior  action  must  have  been  in  a 
domestic  court;  3  Atk.  589;  4  Ves.  Ch. 
357  ;  1  S.  &  S.  491 ;  9  Johns.  221 ;  12  id 
9;  2  Curt.  C.  C.  559;  22  Conn.  485;  8  Tex. 
351;  13  Ill.  486;  see  10  Pick.  470;  3 

M’Cord,  338;  44  Penn.  326;  9  Dana,  422; 
but  a  foreign  attachment  against  the  same 
subject-matter  may  be  shown  ;  5  Johns.  101  ; 
9  id.  221 ;  7  Ala.  N.  s.  151  ;  1  Penn.  442  ;  5 
Litt.  349  ;  see  8  Mass.  456;  7  Vt.  124;  1 
Hall,  137;  and  of  the  same  character;  22 
Eng.  L.  &  Eq.  62  ;  10  Ala.  n.  s.  887 ;  Story, 
Eq.  PI.  736  ;  thus  a  suit  at  law  is  no  ban  to 
one  in  equity ;  8  B.  Monr.  Ky.  428  ;  unless 
there  be  concurrent  jurisdiction ;  22  Law  Rep. 
74;  but  the  plaintiff  may  elect,  and  equity 
will  enjoin  him  from  proceeding  at  law  if  he 
elect  to  proceed  in  equity ;  Story,  Eq.  PI.  § 
742;  but  he  will  not  be  required  to  meet  in 
such  case,  unless  the  suit  at  law  is  for  the 
same  cause,  and  the  remedy  at  law  is  'Co¬ 
extensive,  and  equally  beneficial  with  the 
remedy  inequity;  22  JsT.  H.  29.  A  suit  in 
the  circuit  court  having  jurisdiction  will  abate 
a  suit  in  the  state  court,  if  in  the  same  state ; 
12  Johns.  99;  and  so  will  a  suit  in  a  state 
court  abate  one  in  a  U.  S.  circuit  court ;  4 
McLean,  233  ;  but  not  unless  jurisdiction  is 
shown  ;  1  Curt.  C.  C.  494  ;  3  McLean,  221  ; 
3  Sumn.  165  ;  and  not  unless  the  suit  is  pend¬ 
ing  for  the  same  cause,  and  between  the  same 
parties,  in  the' same  state  in  which  the  circuit 
court  is  sitting  93  U.  S.  548;  4  Dill.  524. 

The  pendency  of  another  suit  for  the  same 
equitable  relief,  in  another  court  of  co-ordinate 
jurisdiction,  is  a  barto  a  motion  for  an  injunc¬ 
tion  ;  27  Penn.  380  ;  and  such  pendency  may 
be  pleaded  in  abatement  of  an  action  at  com 
mon  law  for  the  same  cause  ;  76  Penn.  481. 

In  general,  the  plea  must  be  in  abatement; 
1  Grant,  Cas.  359  ;  20  Ill.  637  ;  5  Wise.  151  ; 
3  McLean,  221  ;  but  in  a  penal  action  at  the 
suit  of  a  common  informer,  the  priority  of  a 
former  suit  for  the  same  penalty  in  thp  name 
of  a  third  person  may  be  pleaded  in  bar,  be¬ 
cause  the  party  who  first  sued  is  entitled  to 
the  penalty;  1  Chitty,  PI-  443;  I  Penn. 
442;  2  J.  J.  Marsh.  281. 

It  must  be  pleaded  in  abatement  of  the  sul>- 
sequent  action  in  order  of  time;  1  Wheat. 
215;  20  Ill.  637  ;  5  Wise.  151  ;  1  Ilempst. 


708;  3  Gilm.  498;  17  Pick.  510;  19  id,  13: 
21  Wend.  339. 

It  must  show  an  action  pending  or  judg¬ 
ment  obtained  at  the  time  of  the  plea ;  *2 
Dutch.  461;  11  Tex.  259;  1  Mich.  254;  but 
it  is  sufficient  to  show  it  pending  when  the 
second  suit  was  commenced ;  5  Mass.  79  ;  1 
id.  495;  2  N.  H.  36;  3  Rawle.820;  for  the 
rule  where  l^pth  suits  are  commenced  at  the 
same  time,  see  9  N.  H.  545 ;  8  Conn.  71 ;  3 
Wend.  258;  4  Halst.  58;  7  Vt.  124;  and 
the  plaintiff  cannot  avoid  such  a  plea  by  dis¬ 
continuing  the  first  action  subsequently  to  the 
plea;  1  Salk.  329;  2  Ld.  Ravm.  1014;  5 
Mass.  174;  3  Dana,  157;  contra ;  1  Johns. 
Cas.  397  ;  26Vt.  673  ;  15  Ga.  270;  62  Penn. 
112.  And  a  prior  suit  discontinued  before 
plea  pleaded  in  the  subsequent  one  will  not 
abate  such  suit;  13  B.  Monr.  197;  7  Ala. 
N.  s.  601.  It  may  be  pleaded  in  abatement 
of  the  action  in  the  inferior  court,  .and  must 
'  aver  appearance,  or  at  least  service  of  process ; 

1  Vern.  318.  Suing  out  a  writ  is  said  to  be 
sufficient  at  common  law;  1  Hempst.  218  ;  7 
Ala.  n.  s.  601.  See  Lis  Pendens. 

It  must  be  shown  that  the  court  entertain¬ 
ing  the  first  suit  has  jurisdiction  ;  1 7  Ala.  N. 
s.  430;  22  N.  H.  21  ;  1  Curt.  C.  C.  494. 

It  must  be  proved  by  the  defendant  by  re¬ 
cord  evidence;  1  Hempst.  213;  22  N.  H. 
bl  ;  2  id.  361  ;  17  Ala.  469;  5  Mass.  174; 

1  Cr.  C.  C.  288.  It  is  said  that  if  the  first 
suit  be  so  defective  that  no  recovery  can  be 
had,  it  will  not  abate  the  second ;  15  Ga.  270; 

5  Tex.  127;  20  Conn.  510;  1  Root,  Conn. 
853  ;  21  Vt.  362;  3  Penn.  434;  8  Mass.  456. 
See  5  Blackf.  84. 

A  prior  indictment  pending  does  not  abate 
a  second  for  the  same  offence ;  5  Ind.  533  ;  3 
Cush.  279  ;  Thach.  Cr.  Cas.  513.  See  1 
Hawks,  78. 

When  a  defendant  is  arrested  pending  a 
former  suit  or  action  in  which  lie  was  held  to 
bail,  he  will  not,  in  general,  be  held  to  bail 
if  the  second  suit  be  for  the  same  cause  of 
action;  Graham,  Pr.  98;  Troubat  &  II.  Pr. 
44 ;  4  Yeates,  206.  Pendency  of  one  attach¬ 
ment  will  abate  a  second  in  the  same  county  ; 
15  Miss.  383. 

But  under  special  circumstances,  in  the  dis¬ 
cretion  of  the  court,  a  second  arrest  will  bo 
allowed;  2  Miles,  99,  100,  141;  14  Johns. 
347. 

‘See,  generally,  Gould,  Stephen,  and  Chitty 
on  Pleading ;  Story,  Mitford,  and  Beanies  on 
Equity  Pleading;  Bacon,  Abr.  Abatement , 
Bail  in  Civil  Cases. 

AUTREFOIS  ACQUIT  (Fr.  formerly 
acquitted.) 

In  Criminal  Pleading.  A  plea  made  by 
a  defendaunt  indicted  for  a  crime  or  misde¬ 
meanor,  that  he  has  formerly  been  tried  and 
acquitted  of  the  same  offence. 

To  be  a  bar,  the  acquittal  must  have  been 
on  trial;  5  Rand.  669  ;  11  N.  II.  156;  4 
Blackf.  156;  6  Mo.  645;  5  Harr.  Del.  4;sn  ; 

14  Tex.  2C0;  see  1  Bayw.  241;  14  Oli  o, 
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295  ;  and  by  verdict  of  a  jury  on  a  valid  in¬ 
dictment;  4  Bla.  Com.  335;  1  Johns.  66;  1 
Va.  Cas.  312;  6  Ala.  341;  4  Mo.  376;  26 
Penn.  513;  6  Md.  400.  In  Pennsylvania 
and  some  other  states,  the  discharge  ot  a  jury, 
even  in  a  capital  case,  before  verdict,  except 
in  case  of  absolute  necessity,  will  support  the 
plea;  3  Rawle,  498 ;  80  No.  C.  377  ;  but  the 
prisoner’s  consent  to  the  discharge  ot  a^ pre¬ 
vious  jury  is  a  sufficient  answer;  15  1  enn. 
468.  In'  the  United  States  courts  and  in 
many  states,  the  separation  of  the  jury  when 
it  takes  place  in  the  exercise  of  a  sound  dis¬ 
cretion  is  no  bar  to  a  second  trial ;  W  hart. 

Cr.  PI.  §  499.  .  T  _ 

Th**re  must  be  an  acquittal  of  the  offence 
charged  in  law  and  in  fact;  1  ^  a.  Cas.  188, 
288 ;  5  Rand.  669 ;  13  Mass.  457  ;  2  id.  172 ; 

29  Penn.  323 ;  6  Cal.  543 ;  but  an  acquittal 
is  conclusive ;  6  Humphr.  410;  3  Cush.  212; 

16  Conn.  54;  7  Ga.  422;  8  Blaekf.  533;  3 
Brev.  421  ;  6  Mo.  644;  7  Ark.  169;  1  Bail. 
651;  2  Halst.  172;  11  Miss.  751 ;  3  Tex. 

1 1 8  ;  1  Denio,  207.  See  1  N.  H.  257. 

The  court,  however,  must  have  been  com¬ 
petent,  having  jurisdiction  and  the  proceed¬ 
ings  remilar ;  \Y  hart.  Cr.  Pi.  §^438. 

The  constitution  of  the  United  States, 
Amend,  art.  5,  provides  that  no  person  shall 
be  subject  for  the  same  offence  to  be  put  twice 
in  jeopardy  of  life  or  limb.  As  to  whether 
this  means  more  than  the  common-law  pro¬ 
vision,  see  5  How.  41(V;  ? IMieat.  579  ;  2 
Gall.  364;  2  Sumn.  19;  2  McLean,  114;  4 
Wash.  C.  C.  408 ;  9  Mass.  494 ;  2  Pick.  521  ; 

2  Johns.  Cas.  301;  18  Johns.  187;  5  Litt. 
240 ;  1  Miss.  184 ;  4  Halst.  256.  See  6  S.  & 
R.577  ;  1  Hayw.  241;  13  Yerg.  532;  16 
Ala.  188;  Whart.  Crim.  PL  §  490. 

Proceedings  by  state  tribunals  are  no  bar 
to  court-martial  instituted  by  the  military 
authorities  of  the  United  States;  3  Opin. 
Atty.-Genl.  750;  6  id.  413;  but  a  judg¬ 
ment  of  conviction  by  a  military  court,  estab¬ 
lished  by  law  in  an  insurgent  state,  is  a  bar 
to  a  subsequent  prosecution  by  a  state  court 
for  the  same  offence;  97  U.  S.  509. 

The  plea  must  set  out  the  former  record, 
and  show  the  identity  of  the  offence  and  of 
the  person  bv  proper  averments;  Hawk.  rl. 
Cr.  b.  2,  c.  36 ;  1  Chitty,  Cr.  L.  462 ;  U !  Ark. 
568 ;  24  Conn.  57  ?  6  Dana,  295 ;  5  Rand 
669;  17  Pick.  400.  . 

The  true  test  by  which  the  question,  whet  her 
a  plea  of  autrcfois  acquit  or  autrefois  convict 
is  a  sufficient  bar  in  any  particular  case,  may 
be"  tried  Ls,  whether  the  evidence  necessary  to 
support  the  second  indictment  would  have 
Wen  sufficient  to  procure  a  legal  conviction 
upon  the  first;  2  Leach,  ,08;  l  B  &  B.473, 
«  n  &  0.  502  ;  2  Conn.  54;  12  Pick.  504, 
,,  t„  Ann  243.  Thus,  if  a  prisoner  in¬ 
dicted  for  burglariously  breaking  and  entering 
a  house  and  stealing  therein  certain  goods  of 
,  .  -a,  j  Lp  cannot  plead  this  acquittal 

A  indictment  for  bur¬ 

glariously  breaking  and  entering  the  same  house 


and  stealing  other  goods  of  B. 

J.,  2  Leach,  718,  719. 

The  plea  in  the  celebrated  case  nf  p 
p.  Bird,  5  Cox,  Cr.  Cas.  12;  Tempi  A? 
438  ;  2  Den.  Cr.  Cas.  224 ;  is  of 
as  a  precedent  See  Train  &  H  Prwn  r7 
481.  *  ^ 

AUTREFOIS  ATTAINT  (Fr. 

attainted).  In  Criminal  Pleading.  \  W; 
that  the  defendant  has  been  attainted  fa 
felony,  and  cannot,  therefore,  be  criming 
prosecuted  for  another ;  4  Bla.  Com.  Sft-  u 
Mod.  109;  R.  &  R.  268.  This  is  not  a 
plea  in  bar  in  the  United  States,  or  in  EngV ■ 
in  modern  law  ;  1  Bishop,  Cr.  L.  $  6?*-  ; 
Chitty,  Cr.  L.  464 ;  Stat.  7  &  8  Geo.  IV. e. ft, 
§  4.  See  Mart.  &  Y.  122;  10  Ala.  47$! i 
ay,  334. 


I;.. 

AUTREFOIS  CONVICT  (Tr.  feraair 
convicted).  In  Criminal  Pleading.  Apia 
made  by  a  defendant  indicted  for  a  crin*  tr 
misdemeanor,  that  he  has  formerly  bten  tried 
and  convicted  of  the  same. 

This  plea  is  substantially  the  same  in  fora 
as  the  plea  of  autrefms  acquit ,  and  isgram-W 
on  the  same  principle,  viz. :  that  no  min'! 
life  or  liberty  shall  be  twice  put  in  jeopard* 
for  the  same  offence  :  W  hart.  Cr.  PI.  §  43i: 
1  Bishop,  Cr.  Law,  §§  651-680;  1  Grew.*- 
J.  362 ;  1  McLean.  429 ;  7  Ala.  610;  2$«u. 
493  ;  43  Wise.  395.  • ...  .  _ 

A  plea  of  autrefois  convict,  which  ^ 
that  the  judgment  on  the  former 
has  been  reversed  for  error  in  the 
is  not  a  good  bar  to  another  indictment  tor » 
same  o  tie  nee  ;  Cooley’s  Const.  Lm.  •  ~ 

otherwise,  if  the  reversal  were  do.  tor 
ficiency  in  the  indictment  nor  or  e 
trial,  but  for  matter  subsequent,  sna 
both  the  conviction  and  the  judgroc  - ^ 
Y.  407  ;  26  id.  167.  A  pn« 
judgment  before  a  justice  of  the  F  ( (( * 
performance  of  the  sente**®  P“£  indictee* 
judgment,  constitute  a  bar  tompl*11 

for  the  same  offence, 
on  which  the  justice  proceeded*^ 
tive  that  his  judgment  might**  $* 
versed  for  error;  3  Mete. 

532.  See  Autrefois  Acqci  • 

AUXILIUM  (Lat-).  f. 

services  paid  bv  the  ten 
ilium  ad  fliotn  mtlt  fa  nab*  ^ 

Jiliam  marUandam.  I*  .  marTyi®r 

lord’s  son  a  knight  g-? . 

daughter.)  FitZ 

AUXILIUM  CURL®-  #t  tbe  -iUI‘  : 
court  summoning  on®  P# 
request  of  another,  Ant-  4<<-  ^ 

something.  Kennett,  •  fubsid.  r 

AUXILIUM  REGIS-  - 

to  the  king.  SPe’“ll 

AUXILIUM  ^CCow^"b> 
cient  duty  paid  to  s  e  1  10%'t 

avail  OfMAR^e^ 

Law.  A  certain  sum 
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deceased  ward  vassal,  when  the  heir  became 
of  marriageable  age.  Erskine,  Inst.  1.  2,  t.  5 
§18. 

AVAL.  In  Canadian  Law.  An  act  of 

suretyship  or  guarantee  on  a  promissory  note 
1  Low.  C.  221 ;  9  id.  360. 

AVARIA,  AVARIE.  Average;  the  loss 
and  damage  suffered  in  the  course  of  a  navi¬ 
gation.  Pothier,  Marit.  Louage,  105. 

AVENTURE.  A  mischance  causing  the 
death  of  a  man,  as  by  drowning,  or  bein<r 
killed  suddenly  without  felony.  Coke,  Litt! 
391  ;  Whishaw. 

AVER.  To  assert.  See  Averment. 

To  make  or  prove  true ;  to  verify. 

The  defendant  will  offer  to  aver.  Cowel ; 
Coke,  Litt.  362  b. 

Cattle  of  any  kind.  Cowel,  Averia;  Kel- 
ham. 

Aver  et  tenir.  To  have  and  to  hold. 

Aver  corn.  A  rent  reserved  to  religious  houses, 
to  be  paid  in  corn.  Corn  drawn  by  the  tenant's 
cattle.  Cowel. 

Aver-land.  Land  ploughed  by  the  tenant  for 
the  proper  use  of  the  lord  of  the  soil.  Blount. 

Aver -penny.  Money  paid  to  the  king’s  averages 
to  be  free  therefrom.  Terines  de  la  Ley. 
Aver-silver.  A  rent  formerly  so  called.  Cowel. 

AVERAGE.  In  Insurance.  Is  general, 
particular,  or  petty. 

General  average  (also  called  gross)  con¬ 
sists  of  expense  purposely  incurred,  sacrifice 
made,  or  damage  sustained  for  the  common 
safety  of  the  vessel,  freight,  and  cargo,  or  the 
two  of  them,  at  risk,  and  is  to  be  contributed 
for  by  the  several  interests  in  the  proportion 
of  their  respective  values  exposed  to  the  com¬ 
mon  danger,  and  ultimately  surviving,  in¬ 
cluding  the  amount  of  expense,  sacrifice,  or 
damage  so  incurred  in  the  contributory  value ; 
2  Phillips,  Ins.  §  1269  et  seq.;  and  see  Code 
de  Com.  tit.  xi. ;  Aluzet,  Trait,  des  Av.  cxx. ; 
2  Curt.  C.  C.  59  ;  9  Cush.  415;  73  Penn.  98; 
9  Wall.  203 ;  Bailey,  Gen.  Av. ;  2  Parsons, 
Mar.  Law,  ch.  xi. ;  Stevens,  Av. ;  Benecke, 
Av. ;  Pothier,  Av. ;  Lex  Rhodia,  Pig.  14. 
2.  1. 

Indemnity  for  general  average  loss  is  usually 
stipulated  for  in  policies  against  the  risks  in 
navigation,  subject,  however,  to  divers  modifi¬ 
cations  and  conditions ;  2  Phillips,  Ins.  §§  1275, 
1279,  1408,  1409.  Under  maritime  policies 
m  the  ordinary  form,  underwriters  are  liable 
for  the  contributions  made  by  the  insured  sub¬ 
ject  for  loss  by  jettison  of  cargo,  sacrifice  of 
cables,  anchors,  sails,  spars,  and  boats,  ex¬ 
pense  of  temporary  repairs,  voluntary  strand¬ 
ing,  compromise  with  pirates,  delay  for  the 
purpose  of  refitting ;  2  Phillips,  Ins.  c.  xv. 
8ect.  ii. ;  l  Pars.  Ship.  &  Adm.  351. 

Average  particular  (also  called  partial  loss) 
is  a  loss  on  the  ship,  cargo,  or  freight,  to  be 
borne  by  the  owner  of  the  subject  on  which 
it  happens,  and  is  so  called  in  distinction 
from  general  average ;  and,  it  not  total,  it  is 
ak?  called  a  partial  loss ;  2  Phillips,  Ins.  c. 
xyi. ;  Stevens,  pt.  1,  c.  2;  Arnould,  Mar. 
Ins.  953  ;  Code  de  Com.  1.  2,  t.  11,  a.  403; 


Pothier,  Ass.  115;  Benecke  &  S.  Av.  Phill 
ed.  341. 

It  is  insured  against  in  marine  policies  in 
the  usual  forms  on  ship,  cargo,  or  freight, 
when  the  action  of  peril  is  extraordinary, 
and  the  damage  is  not  mere  wear  or  tear ; 
and,  on  the  ship,  covers  loss  by  sails  split  or 
blown  away,  masts  sprung,  cables  parted, 
spars  carried  away,  planks  started,  change 
of  shape  by  strain,,  loss  of  boat,  breaking  of 
sheathing  or  upper  works  or  timbers,  damage 
by  lightning  or  fire,  by  collision  or  stranding, 
or  in  defence  against  pirates  or  enemies,  or  by 
hostile  or  piratical  plunder ;  2  Phillips,  Ins. 
c.  xvi.  ;  21  Pick.  456;  11  id.  90;  7  id.  159; 
7  C.  &  P.  597;  3  id.  323;  1  Conn.  239;  9 
Mart.  276  ;  ±8  La.  77;  5  Ohio,  306;  6  id. 
70,  456;  3  Cranch,  218;  1  Cow.  265;  4  id. 
222  ;  5  id.  63  ;  4  Wend.  255  ;  11  Johns.  315. 

Particular  average  on  freight  may  be  by 
loss  of  the  ship,  or  the  cargo,  so  that  full 
freight  cannot  be  earned ;  but  not  if  the 
goods,  though  damaged,  could  have  been  car¬ 
ried  on  to  the  port  of  destination ;  2  Phillips, 
Ins.  c.  xvi.  sect.  iii. ;  9  id.  21  ;  15  Mass.  341  ; 
23  Pick.  405;  2  McLean,  423  ;  1  Story,  342; 

2  Gill,  410;  12  Johns.  107;  18  id.  205,  208; 

1  Binn.  547. 

Particular  average  on  goods  is  usually  ad¬ 
justed  at  the  port  of  delivery  on  the  basis  of 
the  value  at  which  they  are  insured,  viz. :  the 
value  at  the  place  of  shipment,  unless  it  is 
otherwise  stipulated  in  the  policy ;  2  Phillips, 
Ins.  §§145,  146;  2  Wash.  C.  C.  136 ;  2  Burr. 
1167;  2  East,  58  ;  12  id.  639;  3  B.  &  P. 
308;  3  Johns.  Ch.  217;  4  Wend.  45;  1 
Caines,  543;  1  Hall,  619;  20  Penn.  312;  36 
E.  L.  &  Eq.  198.  See  Salvage  ;  Loss. 

A  particular  average  on  profits  is,  by  the 
English  custom,  adjusted  upon  the  basis  of 
the  profits  which  would  have  been  realized  at 
the  port  of  destination.  In  the  United  States 
the  adjustment  is  usually  at  the  same  rate  as 
on  the  goods  the  profits  on  which  are  the  sub 
ject  of  the  insurance ;  2  Phillips,  Ins.  §§  1773, 
1774  ;  2  Johns.  Cas.  36;  3  Bay,  "i08 ;  1 
Johns.  433;  3  Pet.  222;  1  Sumn.  451;  8 
Miss.  63;  1  S.  &  R.  115;  6  R.  I.  47. 

Petty  Average  consists  of  small  charges 
which  were  formerly  assessed  upon  the  cargo, 
viz.  :  pilotage,  towage,  light-money,  beacon¬ 
age,  anchorage,  bridge-toll,  quarantine,  pier- 
money.  Le  Guidon,  c.  5,  a.  13;  Wcyt,  de 
A.  3,  4 ;  Weskett,  art.  Petty  Av. ;  2  Phil¬ 
lips,  Ins.  §  1269,  n.  1. 

AVERIA  (Lat.).  Cattle;  working  cattle. 

Averia  carucce  (draft-cattle)  are  exempt 
from  distress ;  3  Bla.  Com.  9  ;  4  Term,  566. 

AVERIIS  CAPTIS  IN  WITHER¬ 
NAM.  In  English  Law.  A  writ  which 
lies  in  favor  of  a  man  whose  cattle  have  been 
unlawfully  taken  by  another,  and  driven  out 
of  the  country  where  they  were  taken,  so  that 
they  cannot  be  replevied. 

It  issues  against  the  wrong-doer  to  take  his 
cattle  for  the  plaintiff’s  use.  Reg.  Brev.  82. 

AVERMENT.  In  Pleading.  A  positive 
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statement  of  facts,  as  opposed  to  an  argument¬ 
ative  or  inferential  one.  Cowp.  683  ;  Bacon, 
Abr.  Pleas ,  B. 

Averments  were  formerly  said  to  be  general 
and  particular ;  but  only  particular  averments 
are  found  in  modern  pleading.  1  Cliitty,  PI.  277. 

Particular  averments  are  the  assertions  of 
particular  facts. 

There  must  be  an  averment  of  every  substan¬ 
tive  material  fact  on  which  the  party  relies,  so 
that  it  may  be  replied  to  by  the  opposite  party. 

Negative  averments  are  those  in  which  a 
negative  is  asserted. 

Generally,  under  the  rules  of  pleading,  the 
party  asserting  the  affirmative  must  prove  it ;  but 
an  averment  of  illegitimacy,  2  Selwyn,  Nisi  P. 
709,  or  criminal  neglect  of  duty,  must  be  proven  ; 
2  Gall.  498 ;  19  Johns.  345  ;  1  Mass.  54;  10  East, 
211 ;  3  Campb.  10 ;  3  B.  &  P.  302;  1  Greenl.  Ev. 
§  80 ;  8  Bouvier,  In6t.  n.  3089. 

Immaterial  and  impertinent  averments 
(which  are  synonymous,  5  D.  and  R.  209) 
are  those  which  need  not  be  made,  and,  if 
made,  need  not  be  proved.  The  allegation 
of  deceit  in  the  seller  of  goods  in  action  on 
the  warranty  is  such  an  averment ;  2  East, 
446;  17  Johns.  92. 

Unnecessary  avierments  are  statements  of 
matters  which  need  not  be  alleged,  but  which, 
if  alleged,  must  be  proved.  Cartli.  200. 

Averments  must  contain  not  only  matter, 
but  form.  General  averments  are  always 
of  the  same  form.  The  most  common  form 
of  making  particular  averments  is  in  express 
and  direct  words,  for  example :  And  the  party 
avers ,  or  in  fact  saith ,  or  although ,  or  be¬ 
cause,  or  with  this  that ,  or  being ,  etc.  But 
they  need  not  be  in  these  words  ;  for  any 
words  which  necessarily  imply  the  matter  in¬ 
tended  to  be  averred  are  sufficient. 

See,  in  general,  3  Viner,  Abr.  357  ;  Bacon, 
Abr.  Pleas ,  B,  4  ;  Comyns,  Dig.  Pleader ,  C, 
50,  C,  67,  68,  69,  70;  1  Wms.  Saund.  235a, 
n.  8 ;  3  id.  352,  n.  3 ;  1  Chitty,  PI.  308 ; 
Archbold,  Civ.  PI.  163 ;  3  Bouvier,  Inst.  n. 
2835—40. 

AVERSIO  (Lat.).  An  averting ;  a  turn¬ 
ing  away.  A  sale  in  gross  or  in  bulk. 

Letting  a  house  altogether,  instead  of  in 
chambers;  4  Kent,  517. 

A  versio  periculi.  A  turning  away  of  peril. 
Used  of  a  contract  of  insurance;*  3  Kent, 
263. 

AVERUM  (Lat.).  Goods  ;  property. 

A  beast  of  burden.  Spelman,  Gloss. 

A  VET.  In  Scotch  Law.  To  abet  or 
assist.  Tomlin,  Diet. 

AVIATICUS  (Lat.).  In  Civil  Law.  A 

grandson. 

AVIZANDUM.  In  Scotch  Law.  To 

make  avizandum  with  a  process  is  to  take  it 
from  the  public  court  to  tin*  private  consider¬ 
ation  of  the  judge.  Bell,  Diet. 

AVOIDANCE.  A  making  void,  useless, 
or  empty 

In  Ecclesiastical  Law.  It  exists  when  a 


benefice  becomes  vacant  for  want  of 


cum  bent. 


an  in. 


In  Pleading.  Repelling  or  exclude 
conclusions  or  implications  arising  fVnJ  , e 

*'*“  of  the  allegations  of 

See  Confession  aDl] 


the  opposite  party. 

Avoidance. 

AVOIRDUPOIS.  The  nameof  a  weight 

This  kiud  of  weight  is  so  named  in  distinct 
from  the  Troy  weight.  One  pound  avoinW 
contains  seven  thousand  grains  Troy  •  that  i 
fourteen  ounces,  eleven  pennvweights’aud  sir 
teen  grains  Troy;  a  pound  avoirdupois  contains 
sixteen  ounces  ;  and  an  ounce  sixteen  drachms 
l  hirty-two  cubic  feet  ol  pure  spring-water  at  the 
temperature  of  fifty-six  degrees  of  Fahrenheit’s 
thermometer,  make  a  ton  of  two  thousand  pounds 
avoirdupois,  or  two  thousand  two  hundred  and 
forty  pounds  net  weight.  Dane,  Abr.  c.  211,  art. 
12,  §  6.  The  avoirdupois  ounce  is  less  than  the 
Troy  ounce  in  the  proportion  of  72  to  79 ;  though 
the  pound  i6  greater.  Encyc.  Ainer.  Avoirdupois. 
For  the  derivation  of  thi6  phrase,  see  Barrington, 
Stat.  206.  See  the  Report  of  Secretary  of  State 
of  the  United  States  to  the  Senate,  February  22, 
1821,  pp.  44,  72,  76,  79,  81,  87,  for  a  learned  ex¬ 
position  of  the  whole  subject. 

AVOUCHER.  See  Voucher. 

AVOW.  In  Practice.  To  acknowledge 
the  commission  of  an  act  and  claim  that  it  was 
done  with  right;  3  Bla.  Com.  150. 

To  make  an  avowry.  For  example,  wlun 
replevin  is  brought  for  a  thing  distrained,  and 
the  party  taking  claims  that  he  had  a  right  to 
make  the  distress,  he  is  said  to  avow.  See 
Fleta,  1.  1,  c.  4,  §  4  ;  Cunningham,  Diet. ; 
Avowry;  Justification. 

AVOWANT.  One  who  makes  an  avowry. 

AVOWEE.  In  Ecclesiastical  Law. 
An  advocate  of  a  church  benefice. 

AVOWRY.  In  Pleading.  The  answer 
of  the  defendant  in  an  action  of  replevin 
brought  to  recover  property  taken  in  distress 
in  which  he  acknowledges  the  taking,  an*’ 
setting  forth  the  cause  thereof,  claims  a  ri'r  j 
in  himself  or  his  wife  to  do  so.  Lawes, 

35;  4  Bouvier,  Inst.  n.  3571. 

A  justification  is  made  where  the  defendan^ 
shows  that  the  plaintiff  had  no  property  uj 
ing  either  that  it  was  the  defendant  s  jt 
third  person’s,  or  where  he  shows  tha*  DetJme  0f 
by  a  right  which  was  sufficient  at  tne  ^ 
taking  though  not  subsisting  at  the  tin  e 
swer.  The  avowry  admits  the  Pr?P(Tv;,wli  had 
been  the  plaintiff’s,  and  shows  a  \1C),  cap- 
then  accrued,  and  still  subsists,  to  niaKe- 
lion.  See  Gilbert,  Distr.  176-176 ;  - 
25  .  ]  £> 

An  avowry  is  sometimes  said  to  be 
nature  of  an  action  or  of  a  declaration,^  j  ^ 
privity  of  estate  is  necessary ;  0  ’  erSl 

320  a  ;  1  S.  &  R.  1  70.  There  is  no  £  ^ 
issue  upon  an  avowry  :  an<J  Alien- 

versed  cumulatively  ;  5  S.  &  R-  y  .  n0tice; 
ation  cannot  be  replied  to  it  wit  i  ,r. 

for  the  tenure  is  deemed  to  exist  ^  the 
poses  of  an  avowry  till  notice  be  g1 
alienation;  Hamm.  Part.  131.  ure  tk® 

The  object  of  an  avowry  is  maio*3 
return  of  the  property,  that  it  ma. 
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a  pledge;  see  2  W.  Jones,  25;  and  to  this 
extent  it  makes  the  defendant  a  plaintiff.  It 
mav  be  made  for  rents,  services,  tolls ;  3  Dev. 
478;  for  cattle  taken,  damage  feasant,  and 
for  heriots,  and  for  such  rights  wherever  they 
exist.  See  Gilbert,  Distr.  176  et  seq.;  1 
Chitty,  Plead.  436 ;  Comyns,  Dig.  Pleader , 
3  K. 

AVOWTERER.  In  English  Law.  An 

adulterer  with  whom  a  married  w  oman  con¬ 
tinues  in  adultery.  Termes  de  la  Ley. 

AVOWTRY.  In  English  Law.  The 

crime  of  adultery. 


AVULSION  (Lat.  avellere ,  to  tear  away) 
The  removal  of  a  considerable  quantity  of 
soil  from  the  land  of  one  man,  and  its  deposit 
upon  or  annexation  to  the  land  of  another, 
suddenly  and  by  the  perceptible  action  of 
water ;  2  Washb.  R.  P.  452. 

In  such  case  the  property  belongs  to  the 
first  owner.  Bracton,  221  ;  Hargrave,  Tract 
de  jure  mar. ;  Schultes,  Aq.  Rights,  115-138 

AVUNCULUS.  In  Civil  Law.  A 

mother’s  brothei  ;  2  Bla.  Com.  230. 

AWAIT.  To  lay  in  wait ;  to  waylay. 
AWARD  (Law  Latin,  awarda ,  awardum , 
Old  French,  agarda ,  from  d  garder,  to  keep, 
preserve,  to  be  guarded,  or  kept :  so  called 
because  it  is  imposed  on  the  parties  to  be  ob¬ 
served  or  kept  by  them.  Spelman,  Gloss.). 

The  judgment’  or  decision  of  arbitrators,  or 
referees,  on  a  matter  submitted  to  them. 

The  writing  containing  such  judgment ; 
Cowel ;  Termes  de  la  Ley  ;  Jenk.  Cent.  Cas. 
137;  Billings,  Aw.  119;' Watson,  Arb.  174; 
Russell,  Arb.  234 ;  3  Bouvier,  Inst.  n.  2402 
et  seq. 

Requisites  of.  To  be  conclusive,  the  award 
should  be  consonant  with  and  follow  the  sub¬ 
mission,  and  affect  only  the  parties  to  the  sub¬ 
mission  ;  otherwise,  it  is  an  assumption  of 
power,  and  not  binding;  Lutw.  530  (Onyons 
v.  Cheese) ;  Strange,  903  ;  1  Ch.  Cas.  1  *6 ; 
Rep.  temp.  Finch,  141 ;  24  E.  L.  &  Eq.  346  ; 
8  Beav.  361 ;  5  B.  &  Ad.  295 ;  13  Johns.  27, 
268;  11  id.  133  ;  17  Vt.  9;  3  N.  H.  82;  13 
Mass.  396;  11  id.  447  ;  22  Pick.  144;  11 
Cush.  37;  18  Me.  251 ;  40  id.  194  ;  25  Conn. 
71;  3  Harr.  Del.  22;  1  Binn.  109;  5  l  enn. 
274  ;  12  Gill  &  J.  156,  456  ;  Litt.  83;  13 
Miss.  172  ;  25  Ala.  351 ;  7  Crunch,  599.  bee 

7  Sim.  1  ;  2  Q.  B.  256;  11  Johns.  61;  1 
Call,  500;  7  Penn.  134. 

It  must  be  final  and  certain ;  1  Burr.  2*5  , 
5  Ad.  &E.  147;  2  S.  &  S.  130;  2  Vern. 
514;  2  Bulstr.  260;  3  S.  & R.  340;  2Penn. 
206  :  1  id.  395  ;  9  Johns.  43  !  13,,rf‘ 1®7Q’n^" 
Wend.  125;  23  Barb.  187;  4  Cush.  817,  396  ; 
1  Gray,  4 18 ;  18  Vt.  53 ;  40  Me.  194 ;  2  Green, 
N.  J.  333 ;  2  Ilalst.  90 ;  1  Dutch.  281 ;  2 lid. 
175;  3  Har.  &  J.  383 ;  2  Harr.  &G.  67 ;  4  Md 
Ch.  Dee.  199;  1  Gilm.  92;  2  Putt.  &  H.  442 

8  Ohio,  266;  5  Blaekf.  128;  4  id.  489, 
Ired.  466;  Bush.  173;  3  Cal.  481,  1  Ark 
206;  4  Ill.  428;  2  Fla.  157;  13  Miss.  712 
Charlt.  289  •  2  M’Cord,  279  ;  5  W  heat.  3J 


11  id.  446  ;  12  id.  377  ;  and  see  4  Conn.  50  ; 
6  Johns.  39  ;  6  Mass.  46  ;  conclusively  adju¬ 
dicating  all  the  matters  submitted ;  6  Md. 
135  ;  1  M’Mull.  302  ;  2  Cal.  299  ;  5  Wall. 
419;  and  stating  the  decision  in  such  lan¬ 
guage  as  to  leave  no  doubt  of  the  arbitrator’s 
ntention,  or  the  nature  and  extent  of  the 
duties  imposed  by  it  on  the  parties ;  2  Cal. 
299,  and  cases  above.  An  award  reserving 
the  determination  of  future  disputes ;  6  Md. 
135 ;  an  award  directing  a  bond  without  nam¬ 
ing  a  penalty ;  5  Coke,  7  7 ;  Rolle,  Abr. 
Arbitration,  2,  4  ;  an  award  that  one  shall 
give  security  for  the  performance  of  some  act 
or  payment  of  money,  without  specifying  the 
kind  of  security,  are  invalid ;  Viner,  Abr. 
Arbit .  2,  12;  Bacon,  Abr.  Arbit.  E,  11;  and 
cases  above. 

It  must  be  possible  to  be  performed,  and 
must  not  direct  any  thing  to  be  done  which  is 
contrary  to  law;  1  Ch.  Cas.  87;  5  Taunt. 
454;  12  Mod.  585;  2  B.  &  Aid.  528  ;  Kirb. 
253  ;  1  Dali.  364;  4  id.  298 ;  4  Gill  &  J. 
298.  It  will  be  void  if  it  direct  a  party  to 
pay  a  sum  of  money  at  a  day  past,  or  direct 
him  to  commit  a  trespass,  felony,  or  an  act 
which  would  subject  him  to  an  action ;  2 
Chitt.  594  ;  1  M.  &  W.  572;  or  if  it  be  of 
things  nugatory  and  offering  no  advantage  to 
either  of  the  parties  ;  6  J.  B.  Moore,  713. 

It  must  be  without  palpable  or  apparent 
mistake ;  2  Gall.  61 ;  3  R.  &  P.  371 ;  1  Dali. 
487  ;  6  Mete.  131.  For  if  the  arbitrator  ac¬ 
knowledges  that  he  made  a  mistake,  or  if  an 
error  (in  computation,  for  instance)  is  appa¬ 
rent  on  the  face  of  the  award,  it  will  not  be 
good;  4  Zabr.  647  ;  2  Stockt.  45;  2  Dutch. 
130;  32N.H.  289;  llCush.549;  18Barb. 
344  ;  2  Johns.  Ch.  399  ;  27  Vt.  241 ;  8  Md. 
208;  4  Cal.  345;  5  id.  430 ;  for,  although 
an  arbitrator  may  decide  contrary  to  law,  vet 
if  the  award  attempts  to  follow  the  law,  but 
fails  to  do  so  from  the  mistake  of  the  krbitra- 
tor,  it  will  be  void;  3  Md.  353;  15  III. 

421;  26  Vt.  416,630;  4N.J.647  ;  17  How. 

344.  .  _  . 

An  award  may  be  in  part  good  and  in  part 
void,  In  which  case  it  will  be  enforced  so  far 
as  valid,  if  the  good  part  is  separable  from  the 
bad;  10  Mod.  204;  12  id.  587;  Cro.  Jac. 
664;  2  Leon.  304  ;  3  Lev.  413  ;  Godb.  164; 
8  Taunt.  697  ;  1  Wend.  326  ;  5  Cow.  1157  ; 
13  Johns.  264  ;  2  Caines,  235  ;  1  Me.  300; 
13  id.  173;  18  id.  255;  42  id.  83;  7  Mhss. 
399  ;  19  Pick.  300;  11  Cush.  37  ;  6  Green, 
N.  J.  247  ;  1  Dutch.  281  ;  1  Rand.  449;  1 
Hen.  &  M.  67;  Hard.  318;  5  Dana,  492; 
26  Vt.  345;  2  Swan,  213;  2  Cal.  74;  4 

Ind.  248  ;  6  Harr.  &  J.  10;  5  Wheat.  394. 

As  to  form ,  the  award  should,  in  general, 
follow  the  terms  of  the  submission,  which  fre¬ 
quently  provides  the  time  and  manner  of 
making  and  publishing  the  award.  It  may 
be  by  parol  (oral  or  written),  or  by  deed  ,  3 
Bulstr.  311;  20  Vt.  189.  It  should  be 
signed  bv  all  the  arbitrators  in  the  presence 
ot  each  other.  See  Arbitrator. 

An  award  will  be  sustained  by  a  liberal 
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construction,  ut  res  magis  valeat  nuam  pereat ; 

2  N.  H.  126;  2  Pick.  534  ;  4  Wise.  181  ;  8 
Md.  208;  8  Ind.  310 ;  17  111.477  ;  29  Penn. 
251 ;  Reed,  Aw.  170. 

Effect  of.  An  award  is  a  final  and  conclu¬ 
sive  judgment  between  the  parties  on  all  the 
matters  referred  by  the  submission.  It  trans¬ 
fers  property  as  much  as  the  verdict  of  a  jury, 
and  will  prevent  the  operation  of  the  statute 
of  limitations;  3  Bla.Com.  16;  1  Frcem.  Ch. 
410;  4  Ohio,  310;  5  Cow.  383  ;  15  S.  &  R. 
166;  1  Cam.  &  N.  93.  A  parol  award  fol¬ 
lowing  a  parol  submission  will  have  the  same 
effect  as  an  agreement  of  the  same  form 
directly  between  the  parties;  37  Me.  72;  15 
Wend.  94);  27  Vt.  241  ;  16  Ill.  34;  5  Ind. 
220;  1  Ala.  278  ;  6  Litt.  264;  2  Coxe,  369; 

7  Cranch,  171. 

The  right  of  real  property  cannot  thus  pass 
by  mere  award  ;  but  no  doubt  an  arbitrator 
may  award  a  conveyance  or  release  of  land 
and  require  deeds,  and  it  will  be  a  breach  of 
agreement  and  arbitration  bond  to  refuse  com¬ 
pliance  ;  and  a  court  of  equity  will  sometimes 
enforce  this  specifically ;  1  Ld.  Raym.  115; 

3  East,  15;  6  Pick.  148;  4  Dali.  120;  16 
Vt.  450,  592;  15  Johns.  197;  5  Wend.  268; 
2  Caines,  320;  4  Rawle,  411,  430  ;  7  Watts, 
311;  11  Conn.  240;  18  Me.  251;  ‘28  Ala. 
N.  S.  475. 

Arbitrament  and  award  may  be  regularly 
pleaded  at  common  law  or  equity  to  an  action 
concerning  the  same  subject-matter,  and  will 
bar  the  action  ;  Watson,  Arb.  256  ;  12  N.Y. 
9  ;  41  Me.  355.  To  an  action  on  the  award 
at  common  law,  in  general,  nothing  can  be 
pleaded  dehors  the  award ;  not  even  fraud  ; 
23  Barb.  187;  28  Vt%  81,  776  ;  contra,  9 
Cush.  560.  Where  an  action  has  been  re¬ 
ferred  under  rule  of  court  and  the  reference 
fails,  the  action  proceeds. 

Enforcement  of.  An  award  may  be  en¬ 
forced  by  an  action  at  law,  which  is  the  only 
remedy  for  disobedience  when  the  submission 
is  not  made  a  rule  of  court,  and  no  statute 
provides  a  special  mode  of  enforcement;  6 
Ves.  815;  17  id.  232;  19  id.  431  ;  1  Swanst. 
40 ;  2  Chitt.  316  ;  5  East,  266  ;  5  B.  &  Aid. 
507  ;  4  B.  &  C.  103 ;  1  D.  &  R.  106 ;  3  C. 
B.  745.  Assumpsit  lies  when  the  submission 
is  not  under  seal ;  33  N.  Ii.  27  ;  and  debt  on 
an  award  of  money  and  on  an  arbitration  bond ; 
18  Ill.  437  ;  covenant  where  the  submission  is 
by  deed  for  breach  of  any  part  of  the  award, 
and  case  for  the  non-performance  of  the  duty 
awarded.  Equity  will  enforce  specific  per¬ 
formance  when  all  remedy  fails  at  common 
law ;  Comyns,  Dig.  Chancery ,  2  K  ;  Story, 
Eq.  Jur.  §  1458;  2  Ilare,  198;  4  Johns.  Ch. 
405  ;  9  id.  405  ;  4  Ill.  453  ;  3  P.  Wins.  137  ; 
1  Atk.  62 ;  2  Vern.  24  ;  1  Brown,  P.  C.  411. 
But  see  1  T.  &  R.  187  ;  5  Ves.  846. 

An  award  under  a  rule  gf  court  may  be 


enforced  by  the  court  issuing  execution  upon 
it  as  if  it  were  a  verdict  of  a  jury,  0A\ 
attachment  for  contempt;  7  East,  607 •  i 
Stra.  593.  By  the  various  state  statutes  rejm 
lating  arbitrations,  awards,  where  submission 
is  made  before  a  magistrate,  may  be  enforced 
and  judgment  rendered  thereon’ 

Amendment  and  setting  aside.  A  court  lias 
no  power  to  alter  or  amend  an  award ;  1  Dutch 
180;  5  Cal.  179  ;  12  N.  Y.  9;  41  Me.  855- 
but  may  recommit  to  the  referee  in  some  cases’ 
11  Tex.  18;  39  Me.  105;  26  Vt.  361.  See 
the  statutes  of  the  different  states,  and  stat.  1 
&  2  Viet.  c.  110 ;  9  &  10  Viet.  c.  95,  §  77;  17 
&  18  Viet.  c.  125. 

An  award  will  not  be  disturbed  except  for 
very  cogent  reasons.  It  will  be  set  aside  for 
misconduct ,  corruption,  or  irregularity  of  the 
arbitrator,  which  lias  or  may  have  injured  one 
of  the  parties  ;  2  Eng.  L.  &  Eq.  184 ;  5  B.  k 
Ad.  488  ;  1  Hill  &  D.  103  ;  13  Gratt.  535;  14 
Tex.  56  ;  28  Penn.  514  ;  29  Vt.  72;  for  error 
in  fact,  or  in  attempting  to  follow  the  lav, 
apparent  on  the  face  of  the  award ;  see  supra; 
Arbitrator;  for  uncertainty  or  inconsist¬ 
ency;  for  an  exceeding  his  authority  by  the 
arbitrator ;  22  Pick.  417 ;  4  Denio,  191 ;  when 
it  is  not  final  and  conclusive,  without  reserve; 
when  it  is  a  nullity;  when  a  party  or  witness 
has  been  at  fault ,  or  has  made  a  mistake;  or 
when  the  arbitrator  acknowledges  that  he  has 
made  a  mistake  or  error  in  his  decision. 

Equity  has  jurisdiction  to  set  aside  an  awani, 
on  any  of  the  enumerated  grounds,  when  tli* 
submission  cannot  be  made  a  rule  of  a 


mon-law  court. 

In  general ,  in  awards  under  statutory  pr 
visions,  as  well  as  in  those  under  ru^s 
court,  questions  of  law  may  be  reserve 
the  opinion  of  the  court,  and  facts  an 
dence  reported  for  their  opinion  and  decii 

AWAY -GOING  CROP.  A  crop  ^ 
before  the  expiration 'of  a  tenancy,  Tlut  .  •  l 
not  ripen  until  after  its  expiration,  o 
however,  the  tenant  is  entitled.  Broo  >  * 
306.  See  Emblements. 

AWM.  An  ancient  measure  used  in 

uring  Rhenish  wines.  Ternies  do  a 
value  varied  in  the  different  cities.  A 
also  Aume.  Cowel.  ^ 

AY  ANT  CAUSE.  In  fJni- 

This  term,  which  is  used  in  Lou  >  •  ^  ^  U>,1, 
fies  one  to  whom  a  right  has  ®  or  the 
either  by  will,  gift,  sale,  exC  u  0&* 

like;  an  assignee.  An  aye in  .  ^  by  m* 

from  an  heir  who  acquires  tne  b 
heritance.  8  Toullier,  n.  245.  ^  ^ 

AYUNTAMIENTO.  In  cou^'! 

A  congress  of  persons ;  the  ;  1- 

of  a  city  or  town.  1  '' 

Vet.  442,  notes. 
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B.  Tbe  secood  letter  of  the  alphabet. 

It  if  o fed  to  denote  the  second  pt^e  of  a 
folio.  and  also  as  an  abbreviation-  See  A; 
Abbreviations. 

BACK-BOND.  A  bond  of  indemnifica¬ 
tion  pTco  to  a  safety. 

In  Scotch  Law.  A  declaration  of  trust: 
a  defeasance ;  a  bond  given  by  one  who  is 
apparently  absolute  owner,  so  as  to  reduce  bis 
rfjht  to  that  of  a  trustee  or  holder  of  a  bond 
*Td\  disposition  in  security.  Paterson.  Comp. 

BACK-WATER.  That  water  in  a  stream 
which,  in  consequence  of  some  otetrocticn 
below,  is  detained  or  checked  in  its  conrse,  or 
re-flows. 

The  term  is  usually  employed  to  designate 
the  water  which  is  turned  back.  by  a  dam 
erected  in  the  stream  below,  upon  die  wheel 
of  a  mill  above,  so  as  to  retard  its  revolution. 

Every  riparian  proprietor  is  entitled  to  the 
benefit  of  the  water  in  its  natural  state.  An¬ 
other  such  proprietor  has  no  right  to  alter  tbe 
level  of  the  water,  either  where  it  enters  or 
where  it  leaves  his  property.  If  he  claims 
either  to  throw  the  water  back  above,  or  to 
diminish  the  quantity  which  is  to  descend 
below,  be  must,  in 'order  to  maintain  his 
rUim  either  prove  an  actual  grant  or  license 
from  the  proprietors  affected  by  his  operations, 
or  an  uninterrupted  enjoyment  for  twenty 
years.  If  he  cannot  maintain  his  claim  in 
either  of  these  wavs,  be  is  liable  to  an  action 
on  tbe  case  for  damages  in  favor  of  the  injured 
partv.  or  to  a  suit  in  equity  for  an  injunction 
to  restrain  his  unlawful  use  of  the  water :  1 
Sim.  A  S.  190,  203 ;  1  B-  &  Ad.  258,  874 ;  9 
Coke.  59 ;  1  Wifa.  1 78 ;  6  East.  203 ;  5  Gray, 
460 ;  2  id.  137 ;  7  Pkk.  198;  11  Mete.  Mas*. 
517:  25  Penn.  519;  1  Bawle,  218;  <  * 

S.  9 :  4  Dae,  244  ;  24  Conn.  15;  7  Cow.  2t>6, 
2  Johns.  Ch.  162  ;  5  X.  H.  232  ;  9  id.  ; 
2Gilm.  285  ;  27  La.  An.  501 ; 

4  DL  432:  3  Green,  X.  J.  1W;  3  '  ** 

Eri'T.  L.  &  Efl.  265 ;  4  Mas.  400  (per  Story, 
fj.);  56  Me.  197.  But  be  must  show  some 
actual,  appreciable  damage ;  1  Rich.  •  - 
444  ;  1 1  id.  153 ;  contra,  4  G*.  241 ;  42  Penn. 
67.  See  2  Seam.  67.  , 

An  artiou  on  the  case  to. weowr ^damages 
for  flowing  land  is  local,  and  must,  th««^; 
be  brought  in  the  coontr  where  thelamll^, 
25  X.  H.  525;  23  Wend.  X.  1. 484,  2  Ea-  . 

4"in  Massachusetts  and  some  oAct  of  the 
states  acts  have  been  passed  givi  c 
owners  of  mills  the  right  to  flo* 
lands,  if  necessary  to  the  working  ot  tbcJJ 
mills,  subject  only  to  such  '  pre_ 

be  ascertained  by  the  particu  P  ^ 
scribed,  which  process  .<*■!! 

other  judicial  remedies ;  A  ngell. 


e.  ix.;  12  Kelt.  467  :  23  id.  216:  4  Cush. 
245  :  4  Gray,  581 :  5  Ired.  333:  11  Ala.  472; 
39  Me.  246*:  42  id.  130 :  3  Wise.  603.  These 
statutes,  however,  confer  no  authority  to  flow 
back  upon  existing  mills :  22  Pick.  312 ;  23 
id .  216.  See  Damages;  Inundation; 

W  ATERCOCESE. 

BACKADATION.  A  consideration  given 
to  keep  back  the  delivery  of  stock  when  the 
price  is  lower  for  time  than  for  ready  money. 
Wharton,  Diet-  2d  Lon d.  ed. :  Lewis,  Stocks, 
etc.  Sometimes  called  Backwardation. 

BACKBEREND  (Sax.).  Bearing  upon 
the  back  or  about  tbe  person. 

Applied  to  a  thief  taken  with  the  stolen  prop¬ 
erty  in  his  immediate  pofeeesH'H-  Bractoo,  L  3, 
tr.  2,e.32.  Used  with  kandk*abe*d.  having  in  tbe 


BACKING.  Indorsement.  Indorsement 
br  a  magistrate. 

'Backing  a  warrant  become*  necessary  when  it 
is  desired  to  serve  it  in  a  county  other  than  that 
in  which  it  was  first  issued.  In  such  a  case  the 
indorsement  of  a  magistrate  of  the  new  county 
authorizes  its  service  there  as  fully  as  if  first 
issued  in  that  county.  The  custom  prevails  m 
England,  Scotland,  and  some  of  the  United  states. 
See  2>'.  Y.  Bev.  Slat.  500,  §  5 ;  2  Bob.  Mag.  Assist. 
572. 

BACKSIDE.  A  yard  at  tbe  back  port  of 
or  behind  a  house,  and  belonging  thereto. 

Tbe  term  was  formerly  much  used  both  incon- 
vevances  and  in  pleading,  but  is  now  of  infrequent 
occurrence  except  in  convevan^  which  repeat 
an  ancient  c’escription.  Chitty,  Pract.  li  i  ,  -  Id. 
Barm.  1399- 

BACKWARDATION.  See  Backada- 
tion. 

BADGE.  A  mark  or  sign  worn  by  some 
persons,  or  placed  upon  certain  things,  for  the 
purpose  of  designation. 

Some  public  officers,  as  watchmen,  policemen, 
and  the  like,  are  required  to  wear  badges  that 
thev  mav  be  readily  known.  It  is  used  figura¬ 
tive  when  we  say.  possession  of  personal  prop¬ 
erty  by  tbe  seller  is  a  badge  of  fraud. 

BADGE  OF  FRAUD.  A  term  used  rela¬ 
tively  to  tbe  law  of  fraudulent  conveyances 
made  to  hinder  and  defraud  creditors.  It  k 
defined  as  a  fact  tending  to  throw  suspicion 
upon  a  transaction,  and  calling  for  an  explana¬ 
tion.  Bump,  Fr.  Conr.  31- 

When  such  a  fact  appears,  its  effect  is  to 
require  more  persuasive  proot  o-thf .  . 

of  the  consideration  and  tbe  good  faith  qftbe 
parties  than  would  ordinanlv  be 
11  Ala.  207.  It  is  not  fraud  of  itsM,  but 
evidence  to  establish  a  fraudulent  intent,  o 

Fla.  305;  13  Wis.  495. 

The  following  have  been  held  to  be  badges  of 
fraud :  indebtedness  on  the  part  of  the  grant™-; 

23  Uow.  477 ;  29  Iowa,  161 ,  -  Cow.  301 , 
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25  Penn.  509 ;  26  Ark.  20  ;  the  expectation 
of  a  suit;  17  Iowa,  498;  42  Tex.  116;  28 
Md.  565;  62  Penn.  62;  24  Wis.  410  ;  false 
recitals  in  the  deed;  18  Vt.  460;  26  N.  Y. 
378;  inadequacy  of  consideration;  54  Ill. 
269;  14  Johns.  493  ;  27  Miss.  167;  10  N.  J. 
Eq.  323  ;  24  Ind.  228  ;  52  N.  Y.  274 ;  23  Tex. 
77;  65  Penn.  456;  70  Me.  258 ;  23  N.  J. 
Eq.  14  ;  59  Mo.  537  ;  8  Wall.  362;  34  Miss. 
576  ;  12  Wend.  41  ;  false  statement  of  the 
consideration;  7  Cr.  34;  26  N.  Y.  378;  64 
N.  C.  374  ;  8  Dana,  103;  secrecy;  4  Barb. 
571 ;  5  Fla.  9;  20  How.  448;  42  Mo.  551  ; 
21  Barb.  85;  concealment  of  the  deed,  not 
recording  it  and  leaving  it  in  the  hands  of  the 
grantor;  14  Johns.  493;  44  Penn.  43;  12 
Blatch.  256;  17  B.  Monr.  779  ;  30  Mich. ;  a 
secret  trust  between  the  grantor  and  grantee ; 
3  Coke,  80  ;  7  Watts,  434  ;  16  N.  J.  Eq.  299  ; 
retention  of  possession  of  land  by  the  grantor ; 
7  Cow.  301  ;  23  How.  477  ;  42  Mo.  551  ;  31 
Me.  93;  6  Wall.  78;  17  Cal.  327  ;  51  Ga. 
18;  and  in  general  anything  in  the  transac¬ 
tion  out  of  the  usual  course  of  such  transac¬ 
tions  ;  13  La.  An.  595  ;  Bump,  Fr.  Conv.  50. 

BAGGAGE.  Such  articles  of  apparel, 
ornament,  etc.,  as  are  in  daily  use  by  travel¬ 
lers,  for  convenience,  comfort,  or  recreation. 
“  It  includes  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience 
according  to  the  habits  or  wants  of  the  par¬ 
ticular  class  to  which  he  belongs,  either  with 
reference  to  the  immediate  necessities  or  ulti¬ 
mate  purpose  of  the  journey per  Cock- 
burn,  C.  J.,  in  L.  R.  6  Q.  B.  612. 

It  was  formerly  held  that  carriers  are  not 
liable,  as  common  carriers,  for  baggage  unless 
a  distinct  price  was  paid  for  its  carriage ;  1 
Salk.  2821 ;  *and  see  3  H.  &  C.  135  ;  but  the 
rule  is  now  otherwise  in  England  and  Ame¬ 
rica;  L.  R.  6  Q.  B.  612;  19  Wend.  281 ;  26 
id.  591  ;  19  Ill.  556;  6  Ohio,  358. 

This  term  has ‘been  held  to  include  jewelry 
carried  as  baggage,  and  which  formed  a  part 
of  female  attire,  the  plaintiff  being  on  a 
journey  with  his  family;  4  Bingh.  21 8»;  3 
Penn.  451.  A  watch,  carried  in  one’s  trunk, 
is  proper  baggage;  10  Ohio,  145;  1  Newb. 
494  ;  but  see  9  Humphr.  621  ;  18  Mass.  275; 
the  surgical  instruments  of  an  army  surgeon ; 
12  Wall.  262  ;  valuable  laces  carried  by  a 
foreign  woman  of*  rank,  for  which  the  jury 
found  in  $10,000  damages;  100  U.  S.  24*; 
one  revolver,  but  not  two;  56  Ill.  212;  an 
opera  glass;  33  Ind.  379;  bedding  of  a  poor 
man  moving  with  his  family ;  35  Vt.  604. 
But  not  money,  even  to  a  reasonable  amount; 
6  Hill,  1*.  Y.  586;  22  111.  278;  contra ,  98 
Mass.  371  ;  nor  samples  of  merchandise;  13 
C.  B.  (N.  S.)  818  ;  98  Mass.  83  ;  6  Hill,  N. 
Y.  586  ;  nor  jewelry  bought  for  presents ;  4 
Bosw.  225  ;  nor  a  feather  bed  not  intended  for 
use  on  the  journey;  106  Mass.  146;  nor  a 
lawyer’s  papers  and  bank  notes  to  be  used  by 
him  in  conducting  a  case;  19  C.  B.  (N.  S.) 
321.  Books  for  reading  or  amusement ;  6  Ind. 
242 ;  a  harness- maker’s  tools,  valued  at  ten 


dollars;  and  a  rifle;  10  How.  Pr  „ft 
Penn.  129;  are  considered  haw**'  °’  14 
.  But  ^  a  carrier  know  that  merch»n  r 
included  among  baggage,  and  do  not  £  ? 
he  is  liable  to  the  same  extent  as  fr*  Yi  ’ 
goods  taken  in  the  due  course  of  his  W' 

3  E.  I).  Smith,  571  ;  8  Exch.  30^5? 
must  have  actual  knowledge  •  n  V  n  ' .. 

S’)  818 ;  L.  R.6Q.B.  012;  Will  sM; 

SiS.52N-Y-429-  ^COMMOX 

BAIL  (Fr.  bailler,  to  deliver). 

In  Practice.  Tll0se  persons  who  become 

sureties  for  the  appearance  of  the  defendant 
in  court. 

To  deliver  the  defendant  to  persons  who,  in 
the  manner  prescribed  by  law,  become  secu¬ 
rities  for  his  appearance  in  court. 

To  become  bail  for  another. 

The  word  is  used  both  as  a  substantive  and  a 
verb,  though  more  frequently  as  a  substantive, 
and  in  civil  cases,  at  least,  in  the  first  sense  given 
above.  In  its  more  ancient  signification,  the  word 
includes  the  delivery  of  property,  real  or  personal, 
by  one  person  to  another.  Bail  in  actions  was 
first  introduced  in  favor  of  defendants,  to  miti¬ 
gate  the  hardships  imposed  upon  them  while  in 
the  custody  of  the  sheriff  under  arrest,  the  secu¬ 
rity  thus  offered  standing  to  the  sheriff  in  the 
place  of  the  body  of  the  defendant.  Taking  bail 
was  made  compulsory  upon  the  sheriffs  by  the 
statute  23  Hen.  VI.  c.  9,  and  the  privilege  of  the 
defendant  w  as  rendered  more  valuable  and  se¬ 
cure  by  successive  statutes,  until  by  statute  1- 
Geo.  I.  c.  29,  made  perpetual  by  21  Geo.  II.  e.3? 
and  19  Geo.  III.  c.  70,  it  was  provided  that 
arrests  should  not  be  made  unless  the  pla^1 
make  affidavit  as  to  the  amount  due,  and  n 
amount  be  endorsed  on  the  writ ;  and  .or 
sum  and  no  more  the  sheriff  might  require  • 

In  the  King’s  Bench,  hail  above  aud  below wei* 
both  exacted  as  a  condition  of  releasing 
fendant  from  the  custody  in  which  he 
from  the  time  of  his  arrest  till  Mb  final  ’ 
in  the  suit.  In  the  Common  Bench,  «  ’  ^ 

origin  of  hail  above  seems  to  have  been  dju  re  ^ 
the  capias  on  which  hail  might  be  de  aI1d 
of  effect  only  to  bring  the  defendant 
after  appearance  he  was  tjjeore uca,, >  ^  gacb 

ance,  hut  not  in  custody.  The  fail  «  n0  arrest 
bail  as  the  emergency  requires,  ^tno  e.  ^ 
may  have  been  made,  is,  in  general,  equ 

to  a  default.  ,  .  -  aaT1t  when  & 

In  some  of  the  states  the  def  ^  c0Ddi* 
rested  gives  bail  by  bond  to  ifliUtiff 
tioned  to  appear  and  answer  to  .  ^ wbjcj|  thus 
abide  the  judgment  and  not  to >  a o  ^  be]0w ; 1 
answers  the  purpose  of  had  a 
Me.  336;  1  N.  H.  !»;*•*  ft  So.C-f 
13  id.  94 ;  2  N.  &  M’C.  569;  2  Hi»,  8ll.  In 
Dev.  40  ;  18  Ga.  314.  And  see  ^  in  tW 

criminal  law  the  term  is  u.®  T(1(j  except in ‘  u_ 
second  sense  piven,  and  is  all  ^  the  cos' 
where  the  defendant  ischarpd'u 
6ion  of  the  more  heinous  eni  - 

Bail  above.  Sureties  bfbt  and 
either  to  satisfy  the  t  into  cu.st  .jj. 

or  to  surrender  the  dote  him 

provided  judgment  he  nr‘  g  jjon,  P 
action  and  he  fail  to  do  bo, 

^Bail  to  the  action.  B"1b^nd  the®50'^ 

Bail  below.  Suret.es  *  ho 
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to  the  sheriff  to  secure  the  defendant’s  appear¬ 

ance,  or  his  putting  in  bail  to  the  action  on 
the  return-day  of  the  writ.  It  may  be  demand¬ 
ed  by  the  sheriff  whenever  he  has  arrested  a 
defendant  on  a  bailable  process,  as  a  prerequi¬ 
site  to  releasing  the  defendant. 

Civil  bail .  That  taken  in  civil  actions. 
Common  bail .  Fictitious  sureties  formally 
entered  in  the  proper  office  of  the  court. 


It  is  a  kind  of  bail  above,  similar  in  form  to 
special  bail,  but  having  fictitious  persons,  John 
Doe  and  Richard  Roe,  as  sureties.  Filing  com¬ 
mon  bail  is  tantamount  to  entering  an  appearance. 

Special  bail .  Responsible  sureties  who  un¬ 
dertake  as  bail  above. 

Requisites  of.  A  person  to  become  bail 
must,  in  England,  be  a  freeholder  or  house¬ 
keeper;  2  Chitt.  Bail,  96;  5  Taunt.  174; 
Lofft,  148;  must  be  subject  to  process  of  the 
court,  and  not  privileged  from  arrest  either 
temporarily  or  permanently ;  4  Taunt.  249  ; 
I  D.  &  R.  127;  15  Johns.’  535;  20  id.  129; 
Kirb.  209 ;  see  3  Rich  So.  C.  49 ;  must  be 
competent  to  enter  into  a  contract ,  excluding 
infants,  married  women,  etc. ;  must  be  able 
to  pay  the  amount  for  which  he  becomes  re¬ 
sponsible.  but  the  property  may  be  real  or 
personal  if  held  in  his  own  right;  2  Chitt. 
Bail,  97;  11  Price,  158;  and  liable  to  ordi¬ 
nary  legal  process  ;  4  Burr.  2526.  And  see  1 
Chitt.  286,  n. 

Persons  not  excepted  to  as  appearance  bail 
cannot  be  objected  to  as  bail  above ;  1  Hen. 
&  M.  22 ;  and  bail,  if  of  sufficient  ability, 
should  not  be  refused  on  account  of  the  per¬ 
sonal  character  or  opinions  of  the  party  pro¬ 
posed;  4  Q.  B.  468;  1  B.  &  H.  Lead.  Cr. 
Cas.  236. 


When  it  may  be  given  or  required.  In  civil 
actions  the  defendant  may  give  bail  in  all 
cases  where  he  has  been  arrested;  7  Johns. 
137  ;  and  bail  below,  even,  may  be  demanded 
in  some  cases  where  no  arrest  is  made;  1 
llarr.  &  J.  538;  2  M’Cord,  250. 

Bail  above  is  required  under  some  restric¬ 
tions  in  many  of  the  states  in  all  actions  for 
considerable  amounts ;  2  M’Cord,  385;  either 
common;  2  Yeates,  429;  1  Spenc.  494:  13 
III.  551  ;  which  may  be  filed  by  the  plaintiff, 
and  judgment  taken  by  default  against  the 
defendant  if  he  neglects  to  file  proper  bail, 
after  a  certain  period  ;  8  Johns.  859 ;  4  Cow. 
61;  2  South.  684  ;  4  Wash.  C.  C.  127;  or 
special ,  which  is  to  be  filed  of  course  in  some 
species  of  action  and  may  be  demanded  in 
others;  1  M’Cord,  472  ;  17  Mass.  176;  1 
Yeates,  280;  13  Johns.  305,  425;  1  Wend. 
303;  4  H.  &  M’H.  155;  2  Brev.  218;  but 
in  many  cases  only  upon  special  cause  shown  ; 
Coxe,  277  ;  3  Halst.  311;  2  Caines,  47;  1 
Browne,  Penn.  297  ;  3  Binn.  283  ;  4  Rand. 
152. 


The  existence  of  a  debt  and  the  amount 
due;  8  S.  &  R.  61;  2  Whart.  499 ;  1  Mo. 
346;  1  Leigh,  476  ;  1  Penning.  46  ;  1  Blackf. 
112;  2  Johns.  Cas.  105;  3  Ga.  128;  10  Mo. 
273 ;  in  an  action  for  debt,  and,  in  some  forms 
of  action,  other  circumstances  must  be  shown 


by  affidavit  to  prevent  a  discharge  on  com¬ 
mon  bail;  5  Halst.  831;  7  Cow.  518;  1 
Barb.  247  ;  1  Blackf.  112;  8  Leigh,  411  ;  16 
Ohio,  304  ;  13  Ga.  357  ;  see  1  Pet.  C.  C. 
352;  2  Mash.  C.  C.  198;  4  id.  325.  It  is 
a  general  rule  that  a  defendant  who  has  been 
once  held  to  bail  in  a  civil  case  cannot  be  held 
a  second  time  for  the  same  cause  of  action  ; 
Tidd.  Pr.  184;  8  Yes.  Ch.  594;  4  Yeates, 
206  ;  2  Rich.  So.  C.  336 ;  but  this  rule  does 
not  apply  where  the  second  holding  is  in  an¬ 
other  state;  14  Johns.  346;  2  Cow.  626;  3 
N.  H.  43 ;  2  Dali.  C.  C.  330 ;  4  M’Cord, 
485.  See  1  Halst.  131.  And  see  also  1  Dali. 
188  ;  2  Wash.  C.  C.  157  ;  1  Pet.  C.  C.  404; 
3  Conn.  523  ;  3  Gill  &  J.  54  ;  as  to  the  effect 
of  a  discharge  in  insolvency. 

In  criminal  cases  the  defendant  may  in 
general  claim  to  be  set  at  liberty  upon  giving 
bail,  except  when  charged  with  the  commis¬ 
sion  of  a  capital  offence;  4  Bla.  Com.  297  ; 
6  Mo.  640;  1  M’Mull.  456;  3  Strobh.  272; 
18  Ala.  390  ;  9  Dana,  38;  9  Ark.  222;  and 
even  in  capital  offences  a  defendant  may  be 
bailed  in  the  discretion  of  the  court,  in  the 
absence  of  constitutional  or  statutory  pro¬ 
visions  to  the  contrary;  6  Gratt.  705;  11 
Leigh,  665;  19  Ohio,  1*39;  8  Barb.  158;  19 
Ala.  x.  s.  561 ;  1  Cal.  9;  30  Miss.  673;  16 
Mass.  423 ;  8  B.  Monr.  3. 

For  any  crime  or  offence  against  the  United 
States,  not  punishable  by  death,  any  justice 
or  judge  of  the  United  States,  or  commissioner 
of  a  circuit  court  to  take  bail,  or  any  chan¬ 
cellor,  judge  of  the  supreme  or  superior  court, 
or  first  judge  of  any  court  of  common  pleas, 
or  mayor  of  any  city  of  any  state,  or  any  jus¬ 
tice  of  the  peace  or  magistrate  of  any  state, 
where  the  offender  may  be  found,  may  take 
bail;  Act  Sept.  24,  1789,  §  33,  Mar.  2.‘l793, 

§  4 ;  and,  after  commitment  by  a  justice  of 
the  supreme  or  judge  of  district  court  of  the 
United  States,  any  judge  of  the  supreme  or 
superior  court  of  any  state  (there  being  no 
judge  of  the  United  States  in  the  district  to 
take  such  bail)  may  admit  the  person  to  bail 
if  he  offer  it. 

When  the  punishment  by  the  laws  t)f  the 
United  States  is  death,  bail  can  be  taken  only 
by  the  supreme  or  circuit  court,  or  by  a  judge 
of  the  district  court  of  the  United  States. 

As  to  the  principle  on  which  bail  is  granted 
or  refused  in  cases  of  capital  offences  in  the 
Queen’s  Bench,  see  1  E.  &  B.  1,  8 ;  Dearsl. 
Cr.  Cas.  51,  60. 

The  proceedings  attendant  on  giving  bail 
are  substantially  the  same  in  England  and  all 
the  states  of  the  United  States.  An  appli¬ 
cation  is  made  to  the  proper  officer,  4  Rand. 
498,  and  the  bond  or  the  names  of  the  bail 
proposed  filed  in  the  proper  office,  and  notice 
is  given  to  the  opposite  party,  who  must  ex¬ 
cept  within  a  limited  time,  or  the  bail  justify 
and  are  approved.  If  exception  is  taken, 
notice  is  given,  a  hearing  takes  place,  the  bail 
must  justify ,  and  will  then  be  approved  un¬ 
less  the  other  party  oppose  successfully;  in 
which  case  other  bail  must  be  added  or  sub- 
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stitutecL  A  formal  application  is,  in  many 
cases,  dispensed  with,  but  a  notification  isgiven 
at  the  time  of  tiling  to  the  opposite  party,  and, 
unless  exceptions  are  made  and  notice  given 
within  a  limited  time,  the  bail  justify  and  are 
approved.  If  the  sum  in  which  the  defend¬ 
ant  is  held  is  too  large,  he  may  apply  tor 
mitigation  of  bail. 

The  bail  are  said  to  enter  into  a  recogni¬ 
zance  when  the  obligation  is  one  of  record, 
which  it  is  when  government  or  the  defend¬ 
ant  is  the  obligee;  when  the  sheriff  is  the 
obligee,  it  is  called  a  bail  bond.  See  Bail 
Bond;  Recognizance. 

Mitigation  of  excessive  bail  may  be  obtained 
by  simple  application  to  the  court ;  13  Johns. 
425;  1  Wend.  107;  3  Yeates,  83;  and  in 
other  modes;  17  Mass.  116;  1  N.  II.  374. 
Exacting  excessive  bail  is  against  the  consti¬ 
tution  of  the  United  States,  and  was  a  misde¬ 
meanor  at  common  law;  U.  S.  Const.  Amend, 
art.  8  ;  1  Brev.  14. 

The  liability  of  bail  is  limited  by  the  bond ; 
9  Pet.  329  ;  2  Va.  Cas.  334  ;  5  Watts,  539  ; 
2  N.  J.  533  ;  by  the  ac  etiam;  1  Cow.  601 ; 
see  5  Conn.  588  ;  5  Watts,  539 ;  by  the  amount 
for  which  judgment  is  rendered ;  2  Speers, 
664  ;  and  special  circumstances  in  some  cases  ; 

1  N.  &  M’C.  64;  1  M’Cord,  128;  4  id.  315; 

2  Hill,  So.  C.  336.  And  see  Bail  Bond; 
Recognizance. 

The  powers  of  the  bail  over  the  defendant 
are  very  extensive.  As  they  are  supposed  to 
have  the  custody  of  the  defendant,  they  may, 
when  armed  with  the  bail  piece,  arrest  him, 
though  out  of  the  jurisdiction  of  the  court 
where  they  became  bail,  and  in  a  different 
state;  1  Baldw.  578;  3  Conn.  84,  421;  8 
Pick.  138;  7  Johns.  145;  may  take  him 
while  attending  court  as  a  suitor,  or  at  any 
time,  even  on  Sunday;  4  Yeates,  123;  *4 
Conn.  170;  may  break  open  a  door  if  neces¬ 
sary  ;  7  Johns.  145  ;  4  Conn.  166  ;  may  com¬ 
mand  the  assistance  of  the  sheriff  and  his 
officers,  8  Pick.  138;  and  may  depute  their 
power  to  others ;  3  Harr.  568. 

To  refuse  or  delay  to  bail  any  person  is  an 
offence  against  the  liberty  of  the  subject, 
both  at  common  law  and  by  statute,  but  does 
not  entitle  the  person  refused  to  an  action 
unless  malice  be  shown;  4  Q.  B.  468  ;  13  id. 
240;  1  N.  H.  374. 

Id  Canadian  Law.  A  lease.  See  Mer¬ 
lin,  Repert.  Bail. 

Bail  emphyteotique.  A  lease  for  years, 
with  a  right  to  prolong  indefinitely;  5  Low. 
C.  381.  It  is  equivalent  to  an  alienation  ;  6 
Low.  C.  58.  ’ 

BAIL  BOND.  In  Practice.  A  speci¬ 
alty  by  which  the  defendant  and  other  per¬ 
sons  become  bound  to  the  sheriff  in  a  penal 
sum  proportioned  to  the  damages  claimed  in 
the  action,  and  which  is  conditioned  for  the 
due  appearance  of  such  defendant  to  answer 
to  the  legal  process  therein  described,  and  by 
which  the  sheriff  has  been  commanded  to 
arrest  him. 


The  defendant  usually  binds  himself  a6  dh 
pal  with  two  sureties ;  but  sometimes  the 
alone,  bind  themselves  as  principals,  and  m 
times  also  one  surety  is  accepted  by  the  sheriff 
The  bail  bond  may  be  said  to  stand  in  the  nla 
of  the  defendant  so  far  as  the  sheriff  is  concern  d 
and,  if  properly  taken,  furnishes  the  sheriff’ 
complete  answer  to  the  requirement  of  the  writ 
directing  him  to  take  and  produce  the  body  of 
the  defendant.  A  bail  bond  is  given  to  ‘the 
sheriff,  and  can  be  taken  only  where  he  lld< 
custody  of  the  defendant  on  process  other  than 
final,  and  is  thus  distinguished  from  recogni¬ 
zance,  which  see. 

The  sheriff*  can  take  the  bond  only  when  he  has 
custody  of  the  defendant’s  body  on  process  other 
than  final. 


When  a  bail  bond,  with  sufficient  securities 
and  properly  prepared,  is  tendered  to  the 
sheriff,  he  must  take  it  and  discharge  the  de¬ 
fendant;  Stat.  23  Hen.  VI.  c.  10,  §5. 

The  requisites  of  a  bail  bond  are  that  it 
should  be  under  seal;  1  Term,  418;  7  id. 
109;  2  Hayw.  16;  3  T.  B.  Monr.  80;  6 
Rand.  101;  should  be  to  the  sheriff  by  the 
name  of  the  office;  1  Term,  422;  4  M’Cord, 
175  ;  1  Ill.  51 ;  4  Bibb,  505 ;  4  Gray,  300; 
conditioned  in  such  manner  that  perform¬ 
ance  is  possible;  3  Lev.  74;  3  Campb.  181; 

1  South.  319;  for  a  proper  amount,  2  hi. 
Cas.  334;  2  Penning.  707;  for  the  defend¬ 
ant’s  appearance  at  the  place  and  day  name 
in  the  writ;  1  Term,  418;  1  Ala.  289 , 
Me.  10;  4  Halst.  97;  2  Munf.  448;  2  Brev. 
394  ;  see  Bail  ;  and  should  describe  w 
action  in  which  the  defendant  is  arre>  t 1 
with  sufficient  accuracy  to  distmgu^  '  i 
Hard.  501 ;  10  Mass.  20 ;  5  id.  542 ;  9 

43 ;  but  need  not  disclose  the  nature  o 
suit ;  6  Term,  702.  The  sureties  mustje 
two  or  more  in  number  to  relieve  the  j 

2  Bingh.  227  ;  9  Mass.  482 ;  12  '  ** 
Wend.  N.  Y.  108;  see  5  Kicb.  So.  C.  ^ 
and  he  may  insist  upon  three,  or i'\ubject; 
subject  to  statutory  provisions  on 

5  M.  &  S.  223  ;  but  the  bond  will  be  „ 

if  only  one  be  taken;  2  Mete.  a, 1  ’  i 

Johns.  358;  2  Ov.  178;  2  PA-  2h 
Troub.  &  Hal.  Br.  §  311.  .  .  ,  Burr. 

Putting  in  bail  to  t.he  ac  t°  >  ,  ^il  by 
2683,  anil  waiver  of  his  right  to  -  J 

the  plaintiff;  5  S.  &  R-  419  V>  nd.  165 ;  2 
Ohio,  210;  4  Johns.  185;  6  0fthe 

Day,  1 99 ;  or  a  surrender  of  the  I  or  exCUSe 
defendant,  constitute  a  perfoi '  'm]ition  of 
from  the  performance  ot  the  c  ^  36b 

bond  ;  5  Term,  754  ;  7  id.  1  -  '  j0j,n5.  C*  ‘ ’ 

1  B.  &  P.  326  ;  1  Baldw.  1«  .  j4Jb+ 
329,  334  ;  2  id.  403  ;  9  f  \  ^ ,  9 .  see  4 
1 15 ;  2  Strobh.  439  ;  6  Ark.  *J9J(her 
C.  C.  317,  333  ;  as  do  many  •„  the  J 
which  maybe  classed  as  0  u  u^ing  tbe  • 
cumstances  of  thedefendan  .  j  - ;  S 
Dougl.  45  ;  6  Term,  50]  J  *  485! 1  3 

155  f  1  N.  &  M’C.  215 ;  2^n80lvenOD 
224;  including  a  discharg  6;  o  J  ? 

Bail.  So.  C.  492;  1  Harr.  *  ^  jj  J- 
Cas.  403 ;  2  Mass.  481  ?  1  j,  t  C-  C'  , 
466  ;  3  Gill  &  J-  64;  Rising 

4  Wash.  C.  C.  317;  matters  ar 
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negligence  of  the  plaintiff ;  2  East,  305 ;  2 
B.  &  P.  558 ;  6  Term,  363  ;  or  from  irregu¬ 
larities  in  proceeding  against  the  defendant ; 
2  Tidd,  Pr.  1182;  3  Bla.  Com.  292  ;  3  Yeates, 
389  ;  4  Yerg.  181;  1  Green,  N.  J.  209;  1 
Harr.  Del.  134. 

In  those  states  in  which  the  bail  bond  is 
conditioned  to  abide  the  judgment  of  the 
court  as  well  as  to  appear,  some  of  the  acts 
above  mentioned  will  not  constitute  perform¬ 
ance.  See  Recognizance.  The  plaintiff 
may  demand  from  the  sheriff  an  assignment 
of  the  bail  bond,  and  may  sue  on  it  for  his 
own  benefit ;  Stat.  4  Anne,  e.  16,  §  20  ;  Wat¬ 
son,  Sher.  99;  1  Sellon,  Pract.  126,  174;  6 
S.  &  R.  545;  2  Jones,  No.  C.  353;  see  3 
M*Cord,  274  ;  1  Bibb,  434  ;  3  Munf.  121; 
unless  he  has  waived  his  right  so  to  do;  1 
Caines,  55 ;  or  has  had  all  the  advantages  he 
would  have  gained  by  entry  of  special  bail ; 
4  Binn.  344 ;  2  S.  &  R.  284 ;  5  id.  50.  See 
1  P.  A.  Browne,  238,  250. 

As  to  the  court  in  which  suit  must  be 
brought,  see  4  M’Cord,  370;  1  Hill,  So.  C. 
604;  13  Johns.  424;  9  id.  80 ;  6  S.  &  R. 
543;  1  Ga.  315. 

The  remedy  is  by  scire  facias  in  Massachu¬ 
setts,  New  Hampshire,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  and  Vermont; 
15  Pick.  339;  2  N.  H.  359;  2  Hayw.  223  ; 
9  Yerg.  223  ;  2  Brev.  84,  318  ;  21  Vt.  409  ; 
22  id.  249;  6  Tex.  337. 

BAIL  COURT  (now  called  the  Practice 
Court).  In  English  Law.  A  court  aux¬ 
iliary  to  the  court  of  Queen’s  Bench  at  W est- 
minster,  wherein  points  connected  more  par¬ 
ticularly  with  pleading  and  practice  are  argued 
and  determined. 

It  hears  and  determines  ordinary  matters, 
and  disposes  of  common  motions ;  llolthouse, 
Law  Diet.;  \\  harton,  Law  Diet.  2d  Lond.  ed. 

BAIL  PIECE.  A  certificate  given  by  a 
judge  or  the  clerk  of  a  court,  or  other  person 
authorized  to  keep  the  record,  in  which  it  is 
certified  that  the  bail  became  bail  for  the 
defendant  in  a  certain  sum  and  in  a  particular 
case.  It  was  the  practice,  formerly,  to  write 
these  certificates  upon  small  pieces  of  parch¬ 
ment,  in  the  following  form  : — 

In  the  court  of - ,  of  the  Term  of 

— - ,  in  the  year  of  our  Lord - , 

City  and  County  of - >  ss. 

Thounis  Tliew  is  delivered  to  bail,  upon  the 
taking  of  his  body,  to  Jacobus  Vanzant,  ot 

the  city  of - ,  merchant,  and  to  John  Doe, 

°f  the  same  city,  yeoman. 

Smith,  Jr.  (  At  the  suit  of 
At  tor*  y  for  Deft.  \  Philip  Carswell. 

Taken  and  acknowledged  the  — day  ot  — , 
A- 1>-  - - ,  before  me.  D.  H. 

Sec  3  Bla.  Com.  App.;  1  Sellon,  Pr.  139. 

BAILABLE  ACTION.  An  action  in 
^hich  the  defendant  is  entitled  to  be  dis¬ 
charged  from  arrest  only  upon  giving  bond  to 
answer. 

BAILABLE  PROCESS.  Process  under 
which  the  sheriff  is  directed  to  arrest  the  I 


defendant  and  is  required  by  law  to  discharge 
him  upon  his  tendering  suitable  bail  as  secur¬ 
ity  for  his  appearance.  A  capias  ad  respon¬ 
dendum  is  bailable;  not  so  a  capias  ad  satis¬ 
faciendum. 

BAILEE.  Contracts.  One  to  whom 
goods  are  bailed  ;  the  party  to  whom  personal 
property  is  delivered  under  a  contract  of  bail¬ 
ment. 

His  duties  are  to  act  in  good  faith,  and 
perform  his  undertaking,  in  respect  to  the 
property  intrusted  to  him,  with  the  diligence 
and  care  required  by  the  nature  of  his  engage¬ 
ment. 

When  the  bailee  alone  receives  benefit 
from  the  bailment,  as  where  he  borrows  goods 
or  chattels  for  use,  he  is  bound  to  exercise 
extraordinary  care  and  diligence  in  preserving 
them  from  loss  or  injurv ;  Storv,  Bailm.  § 
237  ;  37  N.  Y.  234;  37  Ill.  250;  27  Mo. 
549 ;  but  he  is  not  an  insurer ;  9  C.  &  P. 
383  ;  see  44  Barb.  442. 

When  the  bailment  is  mutually  beneficial 
to  the  parties,  as  where  goods  or  chattels  are 
hired  or  pledged  to  secure  a  debt,  the  bailee 
is  bound  to  exercise  ordinary  diligence  and 
care  in  preserving  the  property  ;  Edwards, 
Bailm.  §  234  et  seq. ;  42  Ala.  145;  58  Me. 
275  ;  3  ferewst.  9  ;  6  Cal.  643. 

When  the  bailee  receives  no  benefit  from 
the  bailment,  as  where  he  accepts  goods, 
chattels,  or  money  to  keep  without  recom¬ 
pense,  or  undertakes  gratuitously  the  perform¬ 
ance  of  some  commission  in  regard  to  them, 
he  is  answerable  only  for  the  use  of  the  ordi¬ 
nary  care  which  he  bestows  upon  his  own 

!>ropertyof  a  similar  nature;  Edwards,  Bailm. 

|  43  <et  seq .  See  17  Mass.  479;  14  S.  &  R. 
275  ;  it  has  been  held  that  such  a  bailee  would 
be  liable  only  for  gross  neglect  or  fraud  ;  40 
Miss.  472;  23  Ark.  61;  57  Penn.  247  ;  7 
Cow.  278.  The  case  must  have  relation  to 
the  nature  of  the  property  bailed ;  2  Stra. 
1099;  1  Mas.  132;  1  Sneed,  248. 

These  differing  decrees  of  negligence  have 
been  doubted.  See  Bailment. 

The  bailee  is  bound  to  redeliver  or  return 
the  property,  according  to  the  nature  of  his 
engagement,  as  soon  as  the  purpose  for  which 
it  was  bailed  shall  have  been  accomplished. 
Nothing  will  excuse  the  bailee  from  delivery 
to  his  bailor,  except  by  showing  that  the  prop¬ 
erty  was  taken  from  him  by  law,  or  by  one 
having  a  paramount  title,  or  that  the  bailor’s 
title  had  terminated;  36  N.  Y.  47,  403;  18 
Vt.  186;  35  Barb.  191. 

He  cannot  dispute  his  bailor’s  title;  Ed¬ 
wards,  Bailm.  §  73. 

The  bailee  has  a  special  property  in  the 
goods  or  chattels  intrusted  to  him,  sufficient 
to  enable  him  to  defend  them  by  suit  against 
all  persons  but  the  rightful  owner.  1  he  de¬ 
positary  and  mandatary  acting  gratuitously, 
and  the  finder  of  lost  property,  have  this 
right;  Ed  wards,  Bailm.  §  245 ;  12  Johns.  147. 
^A  bailee  with  a  mere  naked  authority, 

having  a  right  to  remuneration  for  his  trouble, 

but  coupled  with  no  other  interest,  may  sup- 
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port  trespass  for  any  injury  amounting  to  a 
trespass  done  while  he  was  in  the  actual  pos¬ 
session  of  the  thing ;  4  Bouvier,  Inst.  n.  3608; 
Edwards,  Bailm.  37  ;  13  Wend.  63 ;  35  Me. 
55;  46  N.  Y.  291. 

A  bailee  for  work,  labor,  and  services,  such 
as  a  mechanic  or  artisan  who  receives  chattels 
or  materials  to  be  repaired  or  manufactured, 
has  a  lien  upon  the  property  for  his  services ; 
6  Denio,  628  ;  10  Wend.  318  ;  15  Mass.  242. 
Other  bailees,  inn-keepers,  common  carriers, 
and  warehousemen,  also,  have  a  lien  for  their 
charges. 

See  also  Schouler,  Bailm. ;  Bailment  ; 
Cc'irs  v.  Bernard,  Sm.  Lead.  Cas. 

PC 

BAILIE.  In  Scotch  Law.  An  officer 
appointed  to  give  infeftment. 

In  certain  cases  it  is  the  duty  of  the  sheriff,  as 
king’s  bailie,  to  act :  generally,  any  one  may  be 
made  bailie  by  tilling  in  his  name  in  the  precept 
of  sasine. 

A  magistrate  possessing  a  limited  criminal 
and  civil  jurisdiction.  Bell,  Diet. 


BAILIFF.  A  person  to  whom  some  au¬ 
thority,  care,  guardianship,  or  jurisdiction  is 
delivered,  committed,  or  intrusted.  Spelman, 
Gloss. 

A  sheriff’s  officer  or  deputy.  1  Bla.  Com. 
344. 

A  magistrate,  who  formerly  administered 
justice  in  the  parliaments  or  courts  of  France, 
answering  to  the  English  sheriffs  as  mentioned 

o  o 

by  Bracton. 


There  are  still  bailiffs  of  particular  towns  in 
England ;  as,  the  bailiff  of  Dover  Castle,  etc. ; 
otherwise,  bailiffs  are  now  only  officers  or  stew¬ 
ards,  etc. ;  as,  bailiffs  of  liberties ,  appointed  by 
every  lord  within  his  liberty,  to  serve  writs,  etc. ; 
bailiffs  errant  or  itinerant ,  appointed  to  go  about 
the  country  for  the  same  purpose;  sheriff’s 
bailiffs ,  sheriff’s  officers  to  execute  writs;  these 
are  also  called  bou?id  bailiffs ,  because  they  are 
usually  bound  in  a  bond  to  the  sheriff  for  the  due 
execution  of  their  office;  bailiffs  of  court-baron , 
to  summon  the  court,  etc. ;  bailiffs  of  husbandry, 
appointed  by  private  persons  to  collect  their 
rents  and  manage  their  estates;  water  bailiffs , 
officers  in  port  towns  for  searching  ships,  gather¬ 
ing  tolls,  etc.  Bacon,  Abr. 

In  account  render.  A  person  who  has 
by  delivery  the  custody  and  administration  of 
lands  or  goods  for  the  benefit  of  the  owner  or 
bailor,  and  is  liable  to  render  an  account 
thereof.  Coke,  Litt.  271;  2  Lconh.  245; 
Story,  Eq.  Jur.  §  446. 


The  word  is  derived  from  the  old  French  bailler, 
to  deliver,  and  originally  implied  the  delivery  of 
real  estate,  as  of  land,  woods,  a  house,  a  part  of 
the  fish  in  a  pond  ;  Ow.  20  ;  2  Loon.  194 ;  Keilw. 
114  a,  b;  37  Edw.  III.  c.  7 ;  10  Hen.  VII.  c.  30; 
but  was  afterwards  extended  to  goods  and  chat¬ 
tels.  Every  bailiff  is  a  receiver,  but  every  re¬ 
ceiver  is  not  a  bailiff.  Hence  it  is  a  good  plea 
that  the  defendant  never  was  receiver,  but  as 
bailiff.  18  Edw.  III.  16.  See  Croke,  Eliz.  82, 
83  ;  2  And.  62,  63 ;  96,  97 ;  Fitzherbert,  Nat.  Brev. 
134  F  ;  8  Coke,  48  a,  b. 

F rom  a  bailiff  arc  required  administration, 
care,  management,  skill.  He  is,  therefore, 
entitled  to  allowance  for  the  expense  ot  ad¬ 
ministration,  and  for  all  things  done  in  his 


office  according  to  his  own  jud^menT^^ 
the  special  direction  of  his  principal  an!  i 1 
for  casual  things  done  in  the  common  ,1^° 
of  business  ;  1  Rolle,  Abr.  125,  SS  l  7  n?8® 
Litt.  89  a;  Comyns,  Dig.  E,  12;  Brooke  Abr 
Acc.  18;  but  not  for  things  foreign  mT* 
office;  Brooke,  Abr.  ^.*26,  88- 
282  b,  14  ;  Comyns,  Dig.  Acc.  E,  13;  Coke 
Litt.  172.  Whereas  a  mere  receiver,  or  a  re’ 
ceiver  who  is  not  also  a  bailiff,  is  not  entitled 
to  allowance  for  any  expenses ;  Brooke  Abr 
Acc.  18;  1  Rolle,  Abr.  119;  Comyns!  Di<r‘ 
E,  13;  1  Dali.  340.  J  ’  * 


A  bailiff  may  appear  and  plead  for  his 
principal  in  an  assize;  “and  his  plea  com- 
mences”  thus:  “J.  S.,  bailiff  of  T.  N. 
comes,”  etc.,  not  “T.  N.,  by  his  bailiff  J.V, 
comes,”  etc.  Coke,  2d  Inst.  415;  Keilw! 
117  5.  As  to  what  matters  he  may  plead,  see 
Coke,  2d  Inst.  414. 


BAILIWICK.  The  jurisdiction  of  a 
sheriff  or  bailiff.  1  Bla.  Com.  344. 

A  liberty  or  exclusive  jurisdiction  which 
was  exempted  from  the  sheriff  of  the  countv, 
and  over  which  the  lord  appointed  a  bailiff, 
with  such  powers  within  his  precinct  as  the 
under-sheriff  exercised  under  the  sheriff  of 
the  county.  Whishaw,  Lex. 


BAILLEW  DE  FONDS.  In  Canadian 
,aw.  The  unpaid  vendor  of  real  estate. 

His  claim  is  subordinate  to  that  of  a  sub* 
xpient  hypothecary  creditor  daiming  under 
conveyance  of  prior  registration  ;  1  °*\  ' 
,  6  ;  but  is  preferred  to  that  of  the  pbj81 
Dr  services  during  the  last  sickness,  iq 
J.  497.  See  7  Low.  C.  468;  9  id.  8-, 
l.  379. 

BAILMENT  (Fr.  bailler ,  to  put  iutotllL 
ands  of;  to  deliver).  onal 

A  delivery  of  something  ‘  ^  j>eld 
ature  by  one  party  to  another,  !  rf  (b# 
ccording  to  the  purpose  or  od 

eli  very;  and  to  be  returned  or  give 

ffien  that  purposeisacconp1 '  Schoo], 

roel  Parker,  MS.  Lect.  Dane 
The  right  to  hold 

estoration  may  arise,  before  a  ,n 

f  the  purpose;  but  that  does^  ^  M 
liter  into  the  definition,  be  )  purpose^, 
estoration  was  not  th  fUbsequeut  ^ 

lelivery,  but  arises  upon*  thing  : 
;ency.  The  party  delivering  ^  the  b*fl*  » 
he  bailor;  the  party  rece  ^  made  ‘  ^  0f 
Various  attempts  iiponf  , <*e 

.revise  definition  of  ^®aborate  eng^r « 
ehich  there  have  been  e  exew P  »• 

Story,  Bailm.  4th 

naxim,  “  Omms  jg  c0Ucise,  jS 

>ut  the  one  above  p  |  give*1 

or  a  general  deflni  j^0I)g  are 

Some  of  these  ^  consider 

llustrating  the  elen  authors  me 

i  bailment  by  the  dHJJ  ^  trust  for  ^  cV  e 
A  delivery  of  a  upon  a  t  0r  Pi  r}jo, 
>bject  or  purpose,^  ^  objec  ^  ^ 

,r  implied,  to  ^ 

>.e  tvu*  trust, 


trust 
d.  Bail 
delivery  ol 


roods  in  trust  UP°D 


bailment 
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"  Tilled  or  implied,  that  the  trust  shall 
-WSS  executed  ou  tlie  part  of  the  baUee. 
rom  451.  See  id.  895. 

2  Bla;  livpr'v  of  goods  in  trust  upon  a  contract, 

A  del1 ,  nr  implied,  that  the  trust  shall  be  duly 
expressed  [  goods  restored  by  the  bailee  as 
weCU  ttel purposes  of  the  bailment  shall  be 
2  Kent,  559. 

anf^iverv  of  goods  on  a  condition,  express  or 
ti,ev  shall  be  restored  by  the  bailee 
lrPtSftSor,  5ryaccording  to  his  directions,  as 
“  J  as  the  purpose  for  which  they  are  bailed 
shall  be  answered.  Jones,  Bail m.  1. 

\  delivery  of  goods  in  trust  on  n  contract, 
either  expressed  or  implied,  that  the  trust  shall 
i  Se  duly  executed,  and  the  goods  redelivered  as 
as  the  time  or  use  for  which  they  were 
bailed  shall  have  elapsed  or  be  performed.  Jones, 

According  to  Story,  the  contract  does  not  ne¬ 
cessarily  imply  an  undertaking  to  redeliver  the 
goods*  and  the  first  definition  of  Jones  here 
liven  would  seem  to  allow  of  a  similar  conclu¬ 
sion.  On  the  other  hand,  Blackstone,  although 
his  definition  does  not  include  the  return,  speaks 
of  it  in  all  his  examples  of  bailments  as  a  duty 
of  the  bailee ;  and  Kent  says  that  the  application 
of  the  term  to  cases  in  which  no  return  or  de¬ 
livery  or  redelivery  to  the  ow  ner  or  his  agent  is 
contemplated,  is  extending  the  definition  of  the 
term  beyond  its  ordinary  acceptation  in  the  Eng¬ 
lish  law*.  A  consignment  to  a  factor  would  be 
a  bailment  for  sale,  according  to  Story ;  while 
according  to  Kent  it  would  not  be  included  under 
the  term  bailment. 

Sir  William  Jones  has  divided  bailments 
into  five  sorts,  namely :  depositum ,  or  deposit ; 
mandatum ,  or  commission  without  recom¬ 
pense;  commodatum,  or  loan  for  use  without 
pay;  pignori  acceptum ,  or  pawn;  locatum , 
or  hinng,  which  is  always  with  reward.  This 
last  is  subdivided  into  locatio  rei,  or  hiring, 
bv  which  the  hirer  gains  a  temporary  use  of 
the  thing;  locatio  operis  faciendi ,  when 
something  is  to  be  done  to  the  thing  deliver¬ 
ed;  locatio  operis  mercium  vehendarum,  when 
the  thing  is  merely  to  be  carried  from  one  place 
to  another.  Jones,  Bailm.  36.  See  these 
several  titles. 

A  better  general  division,  however,  for 
practical  purposes,  is  into  three  kinds.  First, 
those  bailments  which  are  for  the  benefit  ot 
the  bailor,  or  of  some  person  whom  he  repre¬ 
sents.  Second ,  those  for  the  benefit  of  the 
badee,  or  some  person  represented  by  him. 

•  tord)  those  which  are  for  the  benefit  of  both 
parties. 

There  are  three  degrees  of  care  and  dili¬ 
gence  required  of  the  bailee,  and  three  de¬ 
grees  of  the  negligence  for  which  he  is  respon- 
th  k  ?ccor(^ne  to  the  purpose  and  object  of 
*  bailment*  as  shown  in  those  three  classes  ; 
^  the  class  serves  to  designate  the  degree  of 
a^d  of  the  negligence  for  which  he  is 
ponsible.  Thus,  in  the  first  class  the  bailee 
requ^ti  to  exercjse  onjy  si;ght  care,  and  is 
of  course,  only  for  gross  neglect. 
le  second  he  Is  required  to  exercise  great 
In  th  T-  *S  resPonsible  even  for  slight  neglect. 
Ca  e  ^rd  he  is  required  to  exercise  ordinary 
Bai  -S  resP0Ui5ihlc  lor  ordinary  neglect. 
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There  is  a  supplementary*  class,  founded 
upon  the  policy  ot  the  law,  in  which  the  bailee 
is  responsible  for  loss  without  any  neglect  on 
his  part,  being  as  it  were,  with  certain  excep¬ 
tions,  an  insurer  of  the  safety  of  the  thing 
bailed.  Prof.  Joel  Parker,  MS.  Lect.  Dane 
Law  School,  1851. 

It  has  been  held  in  some  cases  that  there 
are,  properly  speaking,  no  degrees  of  negli¬ 
gence  (though  the  above  distinctions  have 
been  generally  maintained  in  the  cases  (Ed¬ 
wards,  Bailm.  §  61)  ;  2  Q.  B.  646  ;  11  M.  & 
W.  113  ;  16  How.  474  ;  24  N.  Y.  207,  181  ; 
L.  R.  1  C.  P.  612  ;  see  a  discussion  in  5  Am. 
L.  Rev.  38,  and  Edwards,  Bailm.  §  6  et  seq. 

When  a  person  receives  the  goods  of  another 
to  keep  without  recompense,  and  he  acts  in 
good  faith,  keeping  them  as  his  own,  he  is 
not  answerable  for  their  loss  or  injury*.  As 
he  derives  no  benefit  from  the  bailment,  he  is 
responsible  only  for  bad  faith  or  gross  negli¬ 
gence;  Edwards,  Bailm.  §  43  et  seq.;  14  S. 
&  R.  275  ;  99  Mass.  605;  62  Penn.  47;  15 
id.  176;  2  Ad.  &  E.  256;  81  Penn.  95;  28 
Ohio,  388 ;  17  M  ass.  479  ;  11  Mart.  La.  462; 
38  Me.  55 ;  3  Mas.  C.  C.  n. ;  2  C.  B.  877  ; 
4  N.  &  M.  170;  2  Ld.  Rayra.  913.  See 
Story*,  Bailm.  §64;  6  C.  Rob.  Adm.  316; 
97  U.  S.  92.  But  this  obligation  may  be  en¬ 
larged  or  decreased  by*  a  special  acceptance  ; 
2  Kent,  565 ;  Story,  Bailm.  §  33 ;  Willes, 
118;  2  Ld.  Raym.  910;  3  Hill,  N.  Y.  9;  7 
id.  533;  17  Barb.  515;  and  a  spontaneous 
offer  on  the  part  of  the  bailee  increases  the 
amount  of  care  required  of  him  ;  2  Kent,  565. 
Knowledge  by  the  bailee  of  the  character  of 
the  goods;  Jones,  Bailm.  38;  and  by  the 
bailor  of  the  manner  in  which  the  bailee  will 
keep  them;  38  Me.  55;  are  important  cir¬ 
cumstances.  .  x  A  , 

A  bank  (National  or  otherwise)  accustomed 
to  keep  securities,  whether  authorized  to  do 
so  by  its  charter  or  not,  is  liable  for  their  loss 
by  gross  carelessness;  100  U.  S.  699  ;  79 

Penn.  106;  26  Iowa,  562;  69  Mass.  60 j; 
58  Ga.  369;  17  Mass.  479;  see  60  N.  Y. 
278  ;  contra,  50  Vt.  389.  A  National  Bank 
has  power  under  the  act  of  congress  to  receive 

such  deposits;  100  U.  S.  699. 

So  when  a  person  receives  an  article  and 
undertakes  gratuitously  some  commission  in 
respect  to  it,  as  to  carry  it  from  one  place  to 
another,  he  is  only  liable  for  its  injury  or  loss 
through  his  gross  ncgligenee.  It  is  enough  if 
he  keep  or  carry  it  as  he  does  his  own  pro- 

possess  and  exercise,  see  2  Kent,  50J  ,  S  , 

Bailm.  §§  1 704~i7,8  ^  E  256 "  S  B-  Mour. 

Term,  143  ;  2  Ad  &  7  Mart. 

415;  4  Johns.  84 ».n „ . n  jj.  &  W.  118 ; 
460 ;  20  id.  77  ;  3  Squired  in  eases  of 

voluntary  Sto?  special  undertakings;  2 
Kent,  573. 
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The  borrower,  on  the  other  hand,  who  re¬ 
ceives  the  entire  benefit  of  the  bailment,  must 
use  extraordinary  diligence  in  taking  care  of 
the  thing  borrowed,  and  is  responsible  for 
even  the  slightest  neglect ;  Edwards,  Bailm. 
§  135,  5;  7  La.  253  ;  27  N.  Y.  234;  2  Ld. 
Kaym.  909;  27  Mo.  549;  5  Dana,  173. 

lie  must  apply  it  only  to  the  very  purpose 
for  which  it  was  borrowed  ;  2  Ld.  Raym.  915 ; 
Story,  Bailm.  §§  232,  233  ;  cannot  permit  any 
other  person  to  use  it;  1  Mod.  210;  5  Ind. 
546;  16  Johns.  76;  cannot  keep  it  beyond 
the  time  limited ;  5  Mass.  104  ;  and  cannot 
keep  it  as  a  pledge  for  demands  otherwise 
arising  against  the  bailor  ;  2  Kent,  574.  See 
9  C.  &  P.  383;  32  Iowa,  161. 

In  the  third  class  of  bailments  under  the 
division  here  adopted,  the  benefits  derived 
from  the  contract  are  reciprocal :  it  is  advan¬ 
tageous  to  both  parties.  In  the  case  of  a 
pledge  given  on  a  loan  of  money  or  to  secure 
the  payment  of  a  debt,  the  one  party  gains  a 
credit  and  the  other  security  by  the  contract. 
And  in  a  bailment  for  hire,  one  party  acquires 
the  use  of  the  thing  bailed  and  the  other  the 
price  paid  therefor :  the  advantage  is  mutual. 
So  in  a  bailment  for  labor  and  services,  as 
when  one  person  delivers  materials  to  another 
to  be  manufactured,  the  bailee  is  paid  for  his 
services  and  the  owner  receives  back  his  pro¬ 
perty  enhanced  in  value  by  the  process  of 
manufacture.  In  these  and  like  cases  the 
parties  stand  upon  an  equal  footing :  there  is 
a  perfect  mutuality  between  them.  And 
therefore  the  bailee  can  only  be  held  respon¬ 
sible  for  the  use  of  ordinary  care  and  common 
prudence  in  the  preservation  of  the  property 
bailed  ;  Edwards,  Bailm.  384  ;  13  Johns.  211 ; 
9  Wend.  60;  5  Bingh.  217.  See  Hire; 
Pledge. 

The  depositary  or  mandatary  has  a  right  to 
the  possession  as  against  everybody  but  the 
true  owner ;  Story,  Bailm.  §  93 ;  6  Wbart. 
418  ;  12  Ired.  74  ;  4  E.  L.  &  Eq.  438;  see 
12  Penn.  229;  but  is  excused  if  he  delivers  it 
to  the  person  who  gave  it  to  him,  supposing 
him  the  true  owner ;  17  Ala.  216;  and  may 
maintain  an  action  against  a  wrong-doer;  3 
Atk.  44;  1  Wils.  8;  2  Bulstr.  311  ;  1  B.  & 
Aid.  59;  2  B.  &  Ad.  817.  A  borrower  has 
no  property  in  the  thing  borrowed,  but  may 
protect  his  possession  by  an  action  against  the 
wrong-doer;  2  Bingh.  173;  7  Cow.  752.  As 
to  the  property  in  case  of  a  pledge,  see 
Pledge. 

In  bailments  for  storage,  for  hire,  the 
bailee  acquires  a  right  to  defend  the  property 
as  against  third  parties  and  strangers,  and  is 
answerable  lor  loss  or  injury  occasioned 
through  his  failure  to  exercise  ordinary  care. 
See  Trespass  ;  Trover. 

As  to  the  lien  of  warehousemen  and  wharf¬ 
ingers  for  their  charges  on  the  goods  stored 
with  them,  see  Lien,  and  Edwards,  Bailm 
§  350,  360. 

The  hire  of  things  for  use  transfers  a  spe¬ 
cial  property  in  them  for  the  use  agreed  upon. 
Ihe  price  paid  is  the  consideration  for  the 


i :  so  that  the  hirer  becomes  the  tenn 
proprietor  of  the  things  bailed,  and  £7 
right  to  detain  them  from  the  General  „ 
tor  the  term  or  use  stipulated  for  h"^T 
contract  of  letting  for  tire,  analogou^* 
lease  of  real  estate  for  a  given  tern,  i-., 
wards,  Bailm.  8  325.  SeeW  U 
In  a  general  sense,  the  hire  of  labor  ln,| 
irvices  is  the  essence  of  ever}'  species  of  bail 
ment  in  which  a  compensation  is  to  be  naiti 
for  care  and  attention  or  labor  bestowed  iL, 
the  things  bailed.  The  contracts  of  warehouse 
men,  carriers,  forwarding  and  eommunen 
merchants,  factors,  and  other  agents  who  re- 
ceive  goods  to  deliver,  carry,  keep,  forwaid 
or  sell,  are  all  of  this  nature,  and  involve  a 
hiring  of  services.  In  a  more  limited  sense, 
a  bailment  for  labor  and  sendees  is  a  con¬ 
tract  by  which  materials  are  delivered  to  an 
artisan,  mechanic,  or  manufacturer  to  be 
made  or  wrought  into  some  new  form.  The 
title  to  the  property  here  remains  in  the 
party  delivering  the  goods,  and  the  workman 
acquires  a  lien  upon  them  for  his  services  be¬ 
stowed  upon  the  property.  Cloth  delivered 
to  a  tailor  to  be  made  up  into  a  garment,  a 
gem  or  plate  delivered  to  a  jeweller  to  be  set 
or  engraved,  a  watch  to  be  repaired,  may  be 
taken  as  illustrations  of  the  contract.  The 
owner,  who  does  not  part  with  his  title,  may 
come  and  take  his  property  after  the  work  has 
been  done  ;  but  the  workman  has  his  lien  upon 
it  for  his  reasonable  compensation. 

The  duties  and  liabilities  of  common  car¬ 
riers  and  innkeepers,  under  the  contract  im¬ 
plied  by  law,  are  regulated  upon  principles  o 
public  policy,  and  are  usually  considered  y 
themselves;  5  Bingh.  217;  3  Hill,  488. 
those  titles.  .  CfnrV 

Consult  Jones,  Edwards,  Schomer,  ^  . 
on  Bailments;  2  Kent;  Parsons,  Con  L  s' 
note  to  Cogas  v.  Bernard,  Sm.  Lead, 

As  to  warehouse  receipts,  see  that  tit  • 

BAILOR.  He  who  bails  a  thing  to  an- 

The  bailor  must  act  with  good  Taitb 
tho  bailee;  Story,  Bailm.  §§  74, ,76, Hngto 
mit  him  to  enjoy  the  thing  hailed  au< 
contract;  and  in  some  bailments,  as  ^ 
warrant  the  title  and  possession  o  ,  if 

hired,  and,  probably,  keep  it  in  ^.^t; 


and  repair  lor  the  purpose  ol  the 
Story,  Bailm.  §§  388-392. 

In  Scotch  Law. 


A  p°°r 

B AIR-MAN.  In  Scotcn 

insolvent  debtor. 

BAIRN’S  PART.  In  ®c?^efumts 
Children’s  part ;  a  third  part  o  witf 

free  movables,  debts  deducte  *  i-ct# 
survive,  and  a  half  it  there  be  no  pi^ck- 
BAL5INA.  A  large  fish,  call* I  7^  bt.jd 
stone  a  whale.  Of  this  the  king 
and  the  queen  the  tail  as  a  Pcl^  ,  jwlsfl® » 
ever  one  was  taken  on  the  coast  °'_  221. 
Prjnne,  Ann.  Keg.  127;  1  a‘ 

BALANCE.  The  amount  which  ^  ^ 
due  by  one  of  two  persons,  " 
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dealing  together,  to  the  other,  alter  the  set- 
tlement  of  their  aecounts. 

In  the  case  of  mutual  debts,  the  balance 
onlv  can  be  recovered  by  the  assignee  of  an 
insolvent  or  the  executor  of  a  deceased  person. 
But  this  mutuality  must  have  existed  at  the 
time  of  the  assignment  by  the  insolvent,  or  at 
the  death  of  the  testator. 

The  term  general  balance  is  sometimes 
used  to  signify  the  difference  which  is  due  to 
a  party  claiming  a  lien  on  goods  in  his  hands 
for  work  or  labor  done,  or  money  expended 
in  relation  to  those  and  other  goods  of  the  1 
debtor;  3  B.  &  P.  485;  3  Esp.  268. 

BALANCE  SHEET.  A  statement  made 
by  merchants  and  others  to  show  the  true 
state  of  a  particular  business.  A  balance 
sheet  should  exhibit  all  the  balances  of  debits 
and  credits,  also  the  value  of  merchandise, 
and  the  result  of  the  whole. 

BALDIO.  In  Spanish  Law.  Vacant 
land  having  no  particular  owner,  and  usually 
abandoned  to  the  public  for  the  purposes  of 
pasture.  The  word  is  supposed  to  be  derived 
from  the  Arabic  Balt ,  signifying  a  thing  of 
little  value.  For  the  legislation  on  the  sub¬ 
ject,  see  Escriehe,  Dice.  Raz. 

B ALIUS.  In  Civil  Law.  A  teacher; 
one  who  has  the  care  of  youth;  a  tutor; 
a  guardian;  Du  Cange,  Bajultis  ;  Spelman, 
Gloss. 

BALIVA  (spelled  also  Balliva).  Equi¬ 
valent  to  Bali  cat  us.  Balivia ,  a  bailiwick  ;  the 
jurisdiction  of  a  sheriff ;  the  whole  district 
within  which  the  trust  of  the  sheriff  was  to  be 
executed;  Cowel.  Occurring  in  the  return 
of  the  sheriff,  non  est  inventus  in  balliva  mea 
(he  has  not  been  found  in  my  bailiwick); 
afterwards  abbreviated  to  the  simple  non  est 
inventus;  3  Bla.  Com.  283. 

BALI  VO  AMOVENDO  (L.  Lat.  for 
removing  a  bailifi ) .  A  writ  to  remove  a  bai¬ 
liff  out  of  his  office. 

BALLAST  AGE.  A  toll  paid  for  the  pri¬ 
vilege  of  taking  up  ballast  from  the  bottom  of 
the  port.  This  arises  from  the  property  in 
the  soil;  2  Chitty,  Comm.  Law,  16. 

BALLOT.  Originally  a  ball  used  in  vot¬ 
ing;  hence,  a  piece  of  paper,  or  other  thing 
used  for  the  same  purpose  ;  whole  amount  of 
votes  cast. 

The  act  of  voting  by  balls  or  tickets  ;  Web¬ 
ster. 

The  ballot  implies  absolute  and  inviolable 
secrecy  ;  38  Ind.  89.  See  Election. 

BALNEARII  (Lat.).  Those  who  stole 
the  clothes  of  bathers  in  the  public  baths ;  4 
Bla.  Com.  239  ;  Calvinus,  Lex. 

BAN.  In  Old  English  and  Civil  Law. 
A  proclamation ;  a  public  notice  ;  the  an¬ 
nouncement  of  an  intended  marriage;  Cowel. 
An  excommunication  ;  a  curse,  publicly  pro¬ 
nounced.  A  proclamation  of  silence  made  by 
a  crier  in  court  before  the  meeting  of  cham¬ 
pions  in  combat ;  Cowel.  A  statute,  edict, 
or  command ;  a  fine,  or  penalty. 


An  open  field  ;  the  outskirts  of  a  village  ; 
a  territory  endowed  with  certain  privileges. 

A  summons:  as,  arritre  ban;  Spelman, 
Gloss. 

In  French  Law.  The  right  of  announcing 
the  time  of  mowing,  reaping,  and  gathering 
the  vintage,  exercised  by  certain  seignorial 
lords;  Guyot,  R6p.  Univ. 

BANALITY.  In  Canadian  Law.  The 
right  by  virtue  of  which  a  lord  subjects  his 
vassals  to  grind  at  his  mill,  bake  at  his  oven, 
etc.  Used  also  of  the  region  within  which 
this  right  applied;  Guyot,  R6p.  Univ.  It 
prevents  the  erection  of  a  mill  within  the 
seignorial  limits;  1  Low.  C.  31;  whether  steam 
or  water;  3  Low.  C.  1. 

BANC  (Fr.  bench).  The  seat  of  judg- 
meut ;  as,  banc  le  roy,  the  king’s  bench ; 
banc  le  common  pleas ,  the  bench  of  common 
pleas. 

The  meeting  of  all  the  judges,  or  such  as 
may  form  a  quorum,  as  distinguished  from 
sittings  at  Nisi  Prius:  as,  the  court  sit  in 
banc.  Cowel.  In  England,  under  33  Viet, 
c.  6,  §  4,  any  of  the  superior  courts  may  hold 
sittings  in  banc  in  two  divisions  at  the  same 
time,  and  may  be  assisted  by  the  judges  of  the 
other  courts.  Mozeley  &  Wh.  Law  Diet.  See 
Bank. 

BANCI  NARRATORES.  In  Old  Eng¬ 
lish  Law.  Advocates ;  countors ;  serjeants. 
Applied  to  advocates  in  the  common  pleas 
courts.  1  Bla.  Com.  24 ;  Cowel. 

BANCUS  (Lat.).  A  bench  ;  the  seat  or 
bench  of  justice ;  a  stall  or  table  on  which 
goods  are  exposed  for  sale.  Often  used  for 
the  court  itself. 

A  full  bench,  when  all  the  judges  are  pre¬ 
sent.  Cowel;  Spelman,  Gloss. 

The  English  court  of  common  pleas  was 
formerly  called  Bancus.  Viner,  Abr.  Courts 
(M).  See  Bench  ;  Common  Bench. 

BANCUS  REGIS  (Lat.).  The  kind’s 
bench  ;  the  supreme  tribunal  of  the  king  after 
parliament.  3  Bla.  Com.  41. 

In  banco  regisy  in  or  before  the  court  of 
king’s  bench. 

The  king  has  several  times  sat  in  his  own 
person  on  the  bench  fh  this  court,  and  all  the 
proceedings  are  said  to  be  coram  rego  ipso 
I  (before  the  king  himself).  Still,  James  I. 
was  not  allowed  to  deliver  an  opinion  although 
sitting  in  banco  regis.  Viner,  Abr.  Courts 
(H  L);  3  Bla.  Com.  41 ;  Coke,  Litt.  71  C. 

BANDIT.  A  man  outlawed ;  one  under 
ban. 

BANE.  A  malefactor.  Bracton,  1.  1,  t. 
8,  c.  1. 

BANISHMENT.  In  Criminal  Law.  A 

punishment  inflicted  upon  criminals,  by  com¬ 
pelling  them  to  quit  a  city,  place,  or  country 
for  a  specified  period  of  time,  or  for  life.  See 
4  Dali.  14. 

BANK  (Anglicized  form  of  Caucus,  a 
bench).  The  bench  of  justice. 

Sittings  in  bank  (or  banc).  An  official 
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meeting  of  four  of  the  judges  of  a  common- 
law  court.  Wharton,  Lex.  2d  Loud.  ed. 

Used  of  ft  court  sitting  for  the  determination 
of  law  points,  as  distinguished  from  nisx  prius 
sittings  to  determine  facts ;  3  Bla.  Com.  n. 

Bank  le  Roy .  The  king’s  bench.  Finch, 

1 98. 

In  Commercial  Law.  A  place  for  the  de¬ 
posit  of  money. 

An  institution,  generally  incorporated,  au¬ 
thorized  to  receive  deposits  ol  money,  to  lend 
money,  and  to  issue  promissory  notes, — usu¬ 
ally  known  by  the  name  of  bank  notes,— or 
to  perform  some  one  or  more  of  these  func¬ 
tions. 

It  was  the  custom  of  the  early  money-changers 
to  transact  their  business  in  public  places,  at  the 
doors  of  churches,  at  markets,  and,  among  the 
Jews,  in  the  temple  (Mark  xi.  15).  They  used 
tables  or  benches  lor  their  convenience  in  count¬ 
ing  and  assorting  their  coins.  The  table  so  used 
was  called  banche ,  and  the  traders  themselves, 
bankers  or  beucliers.  In  times  still  more  ancient, 
their  benches  were  called  cambii ,  and  they  them¬ 
selves  were  called  cambiators.  Du  Cange,  Cambii. 

Banks  are  said  to  be  of  three  kinds,  viz. : 
of  deposit ,  of  discount ,  and  of  circulation  : 
they  generally  perform  all  these  operations. 
See  National  Banks. 

BANK  ACCOUNT.  A  fund  which  mer¬ 
chants,  traders,  and  others  have  deposited  into 
the  common  cash  of  some  bank,  to  be  drawn 
out  by  checks  from  time  to  time  as  the  owner 
or  depositor  may  require. 

The  statement  of  the  amount  deposited  and 
drawn,  which  is  kept  in  duplicate,  one  in  the 
depositor’s  bank  book  and  the  other  in  the 
books  of  the  bank. 

BANK  NOTE.  A  promissory  note,  pay¬ 
able  on  demand  to  the  bearer,  made  and  is¬ 
sued  by  a  person  or  persons  acting  as  bankers 
and  authorized  by  law  to  issue  such  notes. 
The  definition  is  confined  to  notes  issued  by 
incorporated  banks  in  2  Dan.  Neg.  Inst. 
§  1664.  Bank  bills  and  bank  notes  are  equiva¬ 
lent  terms,  even  in  criminal  cases ;  4  Gray, 
416.  The  power  thus  to  issue  is  not  inherent 
or  essential  in  banking  business,  and  is  not 
necessarily  implied  from  the  conference  of  a 
general  power  to  do  banking  business.  It 
must  be  distinctly,  and  in  terms  conferred  in 
the  incoporating  act,  or  it  will  not  be  enjoyed. 
JUorse,  Banking,  c.  viii. ;  11  Op.  Att.-Gen. 
334. 

For  many  purposes  they  are  not  looked 
upon  as  common  promissory  notes,  and  as 
such  mere  evidences  of  debt,  or  seeuritv  for 
money.  In  the  ordinary  transactions  of  busi¬ 
ness  they  are  recognized  by  general  consent 
as  cash.  The  business  of  issuing  them  being 
regulated  by  law,  a  certain  credit  attaches  to 
them,  that  renders  them  a  convenient  substi¬ 
tute  for  money;  2  Hill,  N.  Y.  241 ;  1  id.  13. 

The  practice  is,  therefore,  to  use  them  as 
money ;  and  they  are  a  good  tender,  unless 
objected  to;  9  Pick.  542;  19  Johns.  322;  8 
°hh>,  169;  11  Me.  475;  5  Yerg.  199;  6  Ala. 

8.  226.  See  3  Iialst.  172;  4  N.  H.  296  ; 


4  Dev.  &  B.  435.  They  pass  under  the  w  i 
44  money”  in  a  will,  and,  generally 
they  are  treated  as  cash;  19  Johns  lit; 
id.  476;  6  Ilill,  N.  Y.  340;  but  8ee‘  29  l!  / 
495,  as  to  their  receipt  by  a  sheriff  in  payni  ^ 
of  an  execution.  W  hen  payment  is  made 
bank  notes,  they  are  treated  as  cash  and  rT 
ceipts  are  given  as  for  cash  ;  l  Ohio,  18&  JT. 
15  rick.  177;  5G.  &  J.  158;  3  Hawks  39*! 

J.  J.  Marsh.  643  ;  12  Johns.  200  ’9S 
120;  19  id.  144;  1  Johns.  Ch.  231*  j 

Schoales  &  L.  318,  319;  11  Yes.  Ch.  662'  1 
lloper,  Leg.  3.  It  has  been  held  that  the 
payment  of  a  debt  in  bank  notes  discharges 
the  debt;  1  W.  &  S.  92;  11  Ala.  280;  2 
Dan.  Neg.  Inst.  §  1676  ;  1  Gratt.  359.  See 
13  Wend.  101;  11  Vt.  516;  9  N.  H.  865; 
2  Hill,  So.  C.  509;  but  not  when  the  payer 
knew  the  bank  was  insolvent.  The  weight 
of  authority  is  against  the  doctrine  of  the 
extinguishment  of  a  debt  by  the  delivery 
of  bank  notes  which  are  not  paid,  when 
duly  presented,  in  reasonable  time.  But  it 
is  undoubtedly  the  duty  of  the  person  re- 
ceiving  them  to  present  them  for  payment  as 
soon  as  possible  ;  11  Wend.  N.  1.  9;  18  id. 
101  ;  11  Vt.  516;  9  N.  H.  365;  10  Wheat. 
333;  6  Mass.  182;  18  Barb.  545;  10  Ohio 
St.  188  ;  22  Me.  88  ;  7  Wis.  185 ;  6  B.  &C. 
373. 

Bank  notes  are  governed  by  the  rules  ap¬ 
plicable  to  other  negotiable  paper.  They  are 
assignable  by  delivery  ;  Rep.  tevip.  Ibrrb- 
53  ;  9  East,  48  ;  4  id.  510  ;  Dough  236.  I  he 
holder  of  a  note  is  entitled  to  payment,  an 
cannot  be  affected  by  the  fraud  of  a  |0,D1j r 
holder,  unless  he  is  proved  privy  to  the  frau  » 

1  Burr.  452;  4  Rawle,  185;  19  to*™' 
10  Cush.  488  ;  2  Dan.  Neg.  Instr.  § 

Conn.  278.  The  bond  Jde  holder  who  ba* 
received  them  for  value  is  protecte  1,1 
possession  even  against  a  real  owner 
whom  they  have  neen  stolen.  Pa) 
forged  bank  notes  is  a  nullity ;  7  elf?  '  5 

2  Hawks,  326;  3  id.  568 ;  8  !, , 

Conn.  71  ;  but  the  taker  of  sull\  "V;{  U 
prompt  notice  that  they  are  ‘3 ° Bllt  wk* 
offer  to  return  them  ;  11  I*1-  nrtjI1(rtobe 
the  bank  itself  receives  notes  pun1  nlwia*i 
its  own,  and  they  are  forged,  i  ^  o;g.  If* 
10  Wheat.  333.  See  6 

note  be  cut  in  two  lor  trans  _  ■  •  of 

and  one  half  be  lost,  the  ^°1ta  A,0le 
the  other  half  can  recover  the  ,  j66i  4 
of  the  note;  6  Wend.  878;  6  }lun 
Rand.  186.  :n  action. h*® 

At  common  law,  as  cbos  ‘  t;on:H»^  ' 
notes  could  not  be  taken  on  rr0.  bh*' 
Cases,  53;  1  Archb.  1’r.  258  ^ 

The  statute  laws  of  the  s'''’ on  law  >"  , , 
tom,  have  modified  «  S  » 

respect,  and  m  many  of  jgg.  ^ 
taken  on  execution  ;  4  J>  •  (,y  are  J® 

the  case  in  New  lork;  Co»sult k 
be  sold;  10  Barb.  157,  5  ^  No"';  ,e 

Bills;  Story,  Notes;  jnstr.." 

Bills;  Byles,  Bills;  2  Dan- ^ 
to  Miller  &  Race,  Sin.  Le*“ 
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BANKABLE.  In  Mercantile  Law. 

Bank  notes,  cheeks,  and  other  securities  for 
money  received  as  cash  by  the  banks  in  the 
place  where  the  word  is  used. 

In  the  United  States,  the  notes  issued  by  the 
national  banks  have  taken  the  place  of  those 
formerly  issued  by  banks  incorporated  under 
gtate  laws.  The  circulation  of  these  notes  being 
secured  by  United  States  bonds,  deposited  with  j 
the  treasurer  of  the  United  States,  they  are  re-  ' 
ceived  as  bankable  money  in  all  the  states  with¬ 
out  regard  to  the  locality  of  the  bank  issuing 
them.  See  Act  June  3,  1864,  U.  S.  Rev.  Stat. 

§  5133;  8  Wall.  533. 

BANKER’S  NOTE.  A  promissory  note 
given  by  a  private  banker  or  banking  institu¬ 
tion,  not  incorporate,  but  resembling  a  bank 
note  in  all  other  respects ;  6  Mod.  29 ;  3  Chitty, 
Comm.  Law,  590;  1  Leigh,  N.  P.  338. 

BANKRUPT.  A  trader  who  secretes 
himself  or  does  certain  other  acts  tending  to 
defraud  his  creditors.  2  Bla.  Com.  471. 

A  person  who  has  done  or  suffered  to  be 
done  some  act  which  is  by  law  declared  to  be 
an  act  of  bankruptcy. 

A  broken-up  or  ruined  trader.  3  Stor.  453. 
As  formerly  employed  in  the  English  law,  the 
bankrupt  must  have  been  a  trader ;  but  this  dis¬ 
tinction  has  been  abolished  by  the  Bankruptcy 
Act  of  1869.  Traders  and  non-traders  art*,  how¬ 
ever,  in  6ome  respects  even  put  on  a  different 
footing  in  certain  matters  appertaining  to  bank¬ 
ruptcy.  Mozley  »fc  W.  Law  Diet.  As  used  in  Ameri¬ 
can  law,  the  distinction  between  a  bankrupt  and 
an  insolvent  is  not  generally  regarded.  Act  of 
Congress  of  March  2,  1867,  and  Act  of  June  22, 
1874  (both  now  repealed).  As  to  the  technical 
distinction  between  bankrupts  and  insolvents,  see 
5  Hill,  X.  Y.  329-371 ;  4  N.  Y.  283  ;  2  Kent,  390- 
394.  See  Insolvency. 

BANKRUPT  LAWS.  Laws  relating  to 
bankruptcy. 

The  English  Bankrupt  Laws,  which  originated 
with  the  statute  34  35  Henry  VIII.  c.  4,  were 

first  mainly  directed  against  the  criminal  frauds 
of  traders.  The  bankrupt  was  treated  as  a  crimi¬ 
nal  offender;  and,  formerly,  the  not  duly  sur¬ 
rendering  his  property  under  a  commission  of 
bankruptcy,  when  summoned,  was  a  capital 
felony.  The  bankrupt  laws  are  now,  and  have  for 
some  time  past  been,  regarded  as  a  connected  sys¬ 
tem  of  civil  legislation,  haring  the  double  object 
of  enforcing  a  complete  discovery  and  equitable 
distribution  of  the  property  of  an  insolvent  trader, 
and  of  conferring  on  the  trader  the  reciprocal 
advantage  of  security  of  person  and  a  discharge 
from  all  claims  of  his  creditors.  By  the  General 
Bankrupt  Act  (6  Geo.  IV.  c.  16)  the  former  stat¬ 
utes  were  consolidated  and  many  important  alter¬ 
ations  introduced.  A  subsequent  statute,  1  &  2 
Will.  IV.  c.  56,  changed  the  mode  of  proceeding 
by  constituting  a  Court  of  Bankruptcy,  and  re¬ 
moving  the  jurisdiction  of  bankrupt  cases  in 
the  first  instance  from  the  Court  of  Chancery  to 
that  of  Bankruptcy,  reserving  only  an  appeal  from 
that  court  to  the  lord  chancellor  as  to  matters  of 
law  and  equity  and  questions  of  evidence ;  and 
other  important  alterations  were  introduced. 
This  statute  wras  follow  ed  by  the  5  &  6  Will.  IV  . 
e.  ‘29,  and  by  the  5  &  6  Viet.  c.  122,  which  further 
modified  the  law  and  the  organization  of  the 
courts.  The  numerous  statutes  relating  to  bank- 
ruptcy  were  again  consolidated  by  the  Bankrupt 
Law  Consolidation  Act  (1849)  ;  and  this  was 


amended  in  a  few  particulars  by  the  15  <jc  16  Viet, 
c.  77,  and  by  the  Bankruptcy  Act,  1854.  A 
further  amendment  of  the  law  of  bankruptev, 
kno**n  as  the  “  Bankrupt  Act,  1861,”  24  &  25 
Viet.  c.  134,  abolished  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and  transferred  its  jurisdiction 
to  the  Court  of  Bankruptcy.  By  this  act,  non¬ 
traders  were  made  subject  to  the  law  of  bank¬ 
ruptcy.  By  the  u  Bankruptcy  Amendment  Act, 
1868,”  31  &  82  Viet.  c.  104,  further  changes  were 
made.  This  has  been  followed  by  the  “Bank¬ 
ruptcy  Act,  1869,”  S2  33  Viet.  c.  71,  which 
comprises  all  the  statute  law  relating  to  bank¬ 
rupts,  except  the  provisions  for  the  punish meut 
of  fraudulent  debtors,  which  are  contained  in  the 
Debtors’  Act,  1869,  32  &  33  Viet.  c.  62.  Robson, 
Bauk. 

By  the  Scotch  system,  as  mollified  in  1783,  the 
management  of  the  estate  is  given  to  the  creditors 
upon  sequestration,  and  it  is  only  where  they  re¬ 
quire  the  aid  of  the  court,  or  an  appeal  is  taken 
from  their  determinations,  that  resort  is  had  to 
judicial  proceedings.  By  recent  amendments  of 
the  law  (1S56),  the  remedy  is  extended  to  apply 
to  every  class  of  debtors.  There  is  also  a  remedy 
given  the  debtor  to  obtain  a  discharge  from  lia¬ 
bility  of  the  person  upon  relinquishing  his  prop¬ 
erty;  2  Bell,  Com.  283.  By  the  Debtors’ Act, 
1880,  43  &  44  Viet.  c.  34,  imprisonment  for  debt 
is  abolished,  with  the  exception  of  taxes,  assess¬ 
ments,  etc.,  and  s*uins  decreed  for  aliment. 

The  French  Bankrupt  Law  (law  of  1838)  de¬ 
clares  that  all  traders  who  stop  payment  are  in  a 
state  of  insolvency.  Traders  are  required  imme¬ 
diately  to  register  the  fact  that  they  have  stopped 
payment  in  the  Tribunal  of  Commerce,  ami  file 
their  balance  sheet ;  and  a  decree  of  insolvency 
is  declared  by  the  tribunal  upon  the  trader’s 
declaration  or  on  application  of  creditors.  Prior 
voluntary  conveyances  and  mortgages,  pledges, 
etc.,  for  antecedent  debts  are  void,  and  all  subsc-. 
quent  deeds  to  those  having  notice  are  voidable. 
The  former  French  law  (Code  of  1807)  is  still 
important,  as  being  the  basis  of  the  system  iu 
many  other  continental  nations.  See  Insol¬ 
vency. 

Bankrupt  laws  w*ere  passed  in  the  United  States 
in  1800,  1841,  and  1867,  but  repealed  after  a  brief 
existence,  the  last  act  by  Act  of  Congress,  June 
7,  1878,  the  repeal  to  take  efiect  ou  September  1, 
1878,  and  not  to  affect  pending  cases. 

BANKRUPTCY.  The  state  or  condition 
of  a  bankrupt.  See  Insolvency. 

BANLEUCA.  A  certain  space  surround¬ 
ing  towns  or  cities,  distinguished  by  peculiar 
privileges.  Spelman,  Gloss.  It  is  the  same 
as  the  French  banlieue . 

BANLIEU.  In  Cax^idian  Law.  See 

Banleuca. 

BANNERET.  A  degree  of  honor  next 
after  a  baron's,  when  conferred  by  the  king; 
otherwise,  it  ranks  after  a  baronet.  1  Bla. 
Com.  403. 

BANNITUS.  One  outlavvcJ  or  banished. 
Calvinus,  Lex. 

BANNUM.  A  ban. 

BANS  OF  MATRIMONY.  Public 
notice  or  proclamation  of  a  matrimonial  con¬ 
tract,  and  the  intended  celebration  of  the 
marriage  of  the  parties  in  pursuance  of  such 
contract,  to  the  end  that  persons  objecting  to 
the  same  mav  have  an  opportunity  to  declare 
such  objections  before  the  marriage  is  solem- 
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nized.  Gowel;  1  Bla.  Com.  439;  Pothier, 
Du  Mariage,  p.  2,  c.  2. 

BAR.  To  Actions.  A  perpetual  de¬ 
struction  of  the  action  of  the  plaintiff. 

It  is  the  exceptio  peremptoria  of  the  ancient 
authors.  Coke,  Litt.  303  6;  Stephen,  PI.  App. 
xxviii.  It  is  always  a  perpetual  destruction  of 
the  particular  action  to  which  it  is  a  bar,  Doctrina 
Plac.  xxiii.  §  1,  p.  129 ;  and  it  is  set  up  only  by  a 
plea  to  the  action,  or  in  chief.  But  it  does  not 
always  operate  as  a  permanent  obstacle  to  the 
plaintiffs  right  of  action.  He  may  have  good 
cause  for  an  action,  though  not  for  the  action 
which  he  has  brought ;  so  that,  although  that 
particular  action,  or  any  one  like  it  in  nature  and 
based  on  the  same  allegations,  is  forever  barred 
by  a  well-pleaded  bar,  and  a  decision  thereon  in 
the  defendant’s  favor,  yet  where  the  plaintiffs 
difficulty  really  is  that  he  has  misconceived  his 
action,  and  advantage  thereof  be  taken  under 
the  general  issue  (which  is  in  bar),  he  may  still 
bring  his  proper  action  for  the  same  cause  ;  Gould, 
PI.  c.  v.  §  137 ;  6  Coke,  7,  8.  Nor  is  final  judg¬ 
ment  on  a  demurrer,  in  6uch  a  case,  a  bar  to  the 
proper  action,  subsequently  brought ;  Gould,  PI. 
c.  ix.  §  46.  And  where  a  plaintiff  in  one  action 
fails  on  demurrer,  from  the  omission  of  an  essen¬ 
tial  allegation  in  his  declaration,  which  allega¬ 
tion  is  supplied  in  the  second  suit,  the  judgment 
in  the  first  i6  no  bar  to  the  second  ;  for  the  merits 
shown  in  the  second  declaration  were  not  de¬ 
cided  in  the  first ;  Gould,  Plead,  c.  ix.  §  45 ;  c. 
v.  §  158. 

Another  instance  of  what  is  called  a  temporary 
bar  is  a  plea  (by  executor,  etc.)  of  plene  adminis- 
travit ,  which  is  a  bar  until  it  appears  that  more 
goods  come  into  his  hands,  and  then  it  ceases  to 
be  a  bar  to  that  suit,  if  true  before  its  final  de¬ 
termination,  or  to  a  new  suit  of  the  same  nature  ; 
j Doctrina  Plac.  c.  xxiii.  §  1,  p.  130 ;  4  East,  508. 

Where  a  person  is  bound  in  any  action, 
real  or  personal,  by  judgment  on  demurrer, 
confession,  or  verdict,  he  is  barred,  that  is, 
debarred,  as  to  that  or  any  other  action  of 
the  like  nature  or  degree,  from  the  same 
thing  forever.  But  the  effect  of  such  a  bar 
is  different  in  personal  and  real  actions. 

In  personal  actions ,  as  in  debt  or  account, 
trover,  replevin,  and  for  torts  generally  (and 
all  personal  actions),  a  recovery  by  the  plain¬ 
tiff  is  a  perpetual  bar  to  another  action  for 
the  same  matter.  He  has  had  one  recovery  ; 
Doctr.  Plac .  c.  lxviii.  §  1,  p.  412.  So  where 
a  defendant  has  judgment  against  the  plain¬ 
tiff,  it  is  a  perpetual  bar  to  another  action  of 
like  nature  for  the  same  cause  (like  nature 
being  here  used  t<f  save  the  cases  of  miscon¬ 
ceived  action  or  an  omitted  averment,  where, 
as  above  stated,  the  bar  is  not  perpetual). 
And  inasmuch  as,  in  personal  actions,  all  are 
of  the  same  degree ,  a  plaintiff  against  whom 
judgment  has  passed  cannot,  for"  the  subject 
thereof,  have  an  action  of  a  higher  nature: 
therefore  he  generally  has  in  such  actions  no 
remedy  (no  manner  of  avoiding  the  bar  of 
such  a  judgment)  except  by  taking  the  proper 
steps  to  reverse  the  very  judgment  itself  (by 
writ  of  error,  or  by  appeal,  as  the  case  may 
be),  and  thus  taking  away  the  bar  by  taking 
away  the  judgment;  6  Coke,  7,  8.  (For  oc¬ 
casional  exceptions  to  this  rule,  see  authori. 
ties  above  cited.) 


BARGAIN  AND  SALE 


In  real  actions,  if  the  plaintiff*  be  * 
as  above  by  judgment  on  a  verdict  dem. 
confession,  etc.,  he  may  still  have  fln  -r’ 
of  a  higher  nature,  and  try  the  sam,*1-'?1 
again;  Lawes,  Plead.  39,  40;  StcJrns  P?! 
Act.  See,  generally,  Bacon.  Abr.  Abate!? 
".  ;  Plea  in  bar;  3  East,  346-366.  1 

In  Practice.  A  particular  part  of 


court-room. 


the 


As  thus  applied,  and  secondarily  in  voru 
ways,  it  takes  its  name  from  the  actual  bar  !! 
enclosing  rail,  which  originally  divided  the  K 
from  the  rest  of  the  room,  as  well  as  from  Z 
bar,  or  pall,  which  then  divided,  and  now  divide 
the  space  including  the  bench,  and  the  placewhkh 
lawyers  occupy  in  attending  on  and  conducting 
trials,  from  the  body  of  the  court-room.  Those 
who,  as  advocates  or  counsellors,  appeared  as 
speakers  in  court,  were  said  to  be  “called  to  the 
bar,”  that  is,  called  to  appear  in  presence  of  the 
court,  as  barristers,  or  persons  who  stay  or  attend 
at  the  bar  of  court.  Richardson,  Diet.  BarrUUr. 
By  a  natural  transition,  a  secondary  use  of  the 
word  was  applied  to  the  persons  who  were  so 
called,  and  the  advocates  were,  as  a  class,  called 
u  the  bar.”  And  in  this  country,  since  attorneys, 
as  well  as  counsellors,  appear  in  court  to  conduct 
causes,  the  members  of  the  legal  proiession,  gene¬ 
rally,  are  called  the  bar. 

The  court,  in  its  strictest  sense,  sitting  in 

full  term . 

Thus,  a  civil  ease  of  great  consequence  was  not 
left  to  be  tried  at  nisi  prhts,  but  was  tried  at  the 
“  bar  of  the  court  itself,”  at  Westminster;  3 
Bla.  Com.  352.  So  a  criminal  trial  for  a  capital 
offence  was  had  u  at  bar,”  4  id.  351 ;  and  in  this 
sense  the  term  at  bar  is  still  used.  It  is  also  used 
in  this  6ense,  with  a  shade  of  difference  (as  not 
distinguishing  nisi  prins  from  full  term,  but  as 
applied  to  any  term  of  the  court),  when  a  pencil 
indicted  for  crime  is  called  “  the  prisoner  at 
bar,”  or  i6  said  to  6tand  at  the  bar  to  plea 
the  indictment.  See  Merlin,  PSpert.  Parrec  , 
Dupin,  Prof.  d’Av.  451. 

In  Contracts.  An  obstacle,  or  opposition- 
Thus,  relationship  within  the  pronibiti* 
grees,  or  the  fact  that  a  person  is  a n  • 
married,  is  a  bar  to  marriage. 

BAR  FEE.  In  English  Law.  A  ^ 
taken  by  the  sheriff,  time  out  oi  i»j 
every  prisoner  who  is  acquitted ;  1  at  ’ 
Extortion .  Abolished  by  stats.  1  1  ^ 

c.  26,  55  Geo.  III.  e.  50 ;  8  &  9  V.et.  A 

BARBICAN  AGE.  Money  paw 
port  a  barbican  or  watch-tower.  ,  0r 

BARGAIN  AND  SALE.  A  c°°Jderll. 
bargain  by  the  owner  of  land,  i  t0  sell 
tion  of  money  or  its  equivaleu i  p  ’ ajnee, 
land  to  another  person,  caUeo  hitter, 

whereupon  a  use  arises  in  i**vor  . ,  force 
to  whom  the  seisin  is  transient  .  ^ 

the  statute  of  uses.  2  W  a/s  1  •  ^rreenie1^ 

Upon  principles  of  equity  any  ^  t0  the 
supported  by  a  valuable  conn  sh°u  , 

effect  that  an  estate  or  interes  ,  eI1jortt 
be  conveyed,  as  it  might  be  s] ^  CIiti 
in  the  court  of  chancery,  ’  eficial  0^nie 
the  purchaser  to  the  use  or  jntePt  ol  . 
ship  according  to  the  terin?  i  conv^v8’\  # 
agreement,  without  any  ;vflS  held  b 
and  accordingly  the  vendor 
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BARRATRY  (Fr.  bar  at,  baraterie ,  rob¬ 
ber)*,  deceit,  fraud). 

In  Criminal  Law.  The  offence  of  fre¬ 
quently  exciting  and  gtirring  up  quarrels  and 
suits,  either  at  law  or  otherwise ;  4  Bla.  Com. 
134 ;  Coke,  Litt.  368 ;  8  W.  36  b. 

An  indictment  for  this  offence  must  charge 
the  offender  with  being  a  common  barrator ; 
1  Sid.  282 ;  Train  &  H.  Prec.  55 ;  and  the 
proof  must  show  at  least  three  instances  of 
offending;  15  Mass.  227;  1  Cush.  2,  3;  1 
Bail.  379. 

An  attorney  is  not  liable  to  indictment  for 
maintaining  another  in  a  groundless  action  ;  1 
Bail.  379.  See  2  Bishop,  Cr.  Law,  §  63 ;  2 
id.  6§  57-61  ;  Bacon,  Abr.;  9  Cow.  587 ;  15 
Mass.  229;  11  Pick.  432;  13  id.  362;  1 
Bail.  379. 

In  Maritime  Law  and  Insurance.  An 

unlawful  or  fraudulent  act,  or  very  gross  and 
culpable  negligence,  of  the  master  or  mariners 
of  a  vessel  in  violation  of  their  duty  as  such, 
and  directly  prejudicial  to  the  owner,  and 
without  his  consent ;  Roccus,  h.  t. ;  Abbott, 
Ship.  167,  n. ;  2  Strange,  581 ;  2  Ld.  Raym. 
349;  7  Term,  505;  8  id.  320;  2  Caines,  67, 
222;  2  id.  1  ;  1  Johns.  229;  13  id.  451  ;  2 
Binn.  274;  8  Crunch,  139;  9  Allen,  217;  5 
l)ay,  1  ;  3  Wheat.  163;  4  Ball.  294;  2  M. 
&  S.  172;  Cowp.  143;  8  East,  126;  5  B.  & 
Aid.  597  ;  1  Carnpb.  434.  It  is  said  that  the 
term  implies  an  intentional  injury ;  it  does 
not  embrace  cases  of  negligence ;  4  Baly,  1 . 
It  extends,  in  addition  to  grosser  cases  of  bar¬ 
ratry,  to  the  following : — sailing  out  of  a  port 
without  paying  port  dues,  whereby  the  cargo 
is  forfeited;  6  Term,  379;  disregarding  an 
embargo;  1  Term,  127;  or  a  blockade;  6 
Taunt.  375 ;  and  when  a  master  was  directed 
to  make  purchases,  and  went  into  an  enemy’s 
settlement  to  trade  (though  it  could  be  done 
there  to  better  advantage),  whereby  the  ship 
was  seized,  it  was  held  barratry;  L.R.  1  Q.B. 
162  ;  even  though  he  thought  thereby  to  ben¬ 
efit  the  owner.  When  a  master  is  entitled  to 
use  his  discretion,  his  conduct  will  not  consti¬ 
tute  barratry,  unless  he  goes  against  his  better 
judgment ;  1  Stark.  240.  See  L.  R.  3  C.  P. 
476.  The  grossest  barratries,  as  piratically 
or  feloniously  seizing  or  running  away  with 
the  vessel  or  cargo,  or  voluntarily  delivering 
the  vessel  into  the  hands  of  pirates,  or  mutiny, 
are  capital  offences  by  the  laws  of  the  United 
States;  Act  of  Congress,  April  30,  1790,  I; 
Story’s  Laws  U.  S.  84.  Barratry  is  one  of 
the  risks  usually  insured  against  in  marine 
insurance.  See  Insurable  Interest. 

BARREL.  A  measure  of  capacity,  equal 
to  thirty-six  gallons. 

BARREN  MONEY.  A  debt  which 
bears  no  interest. 

BARRENNESS.  The  incapacity  to  pro¬ 
dace  a  child. 

This,  when  arising  from  impotence  which  ex¬ 
isted  at  the  time  the  relation  was  entered  into,  is 
a  ca use  for  ditseolving  a  marriage ;  1  Foder6,  M&l. 

5  254. 


BARRISTER.  In  English  t- 

counsellor  admitted  to  plead  at  the  baT'  * 
Inner  barrigter.  A  serieant  or  kwl 
sel  who  pleads  within  the  bar.  * 
Ougfer  barrigter.  One  who  ^ 
or  without  the  bar.  ^  "  *  ***** 

Vacation  barrigter.  A  councilor 
called  to  the  bar,  who  is  to  attend  for 
long  vacations  the  exercise  of  the  bom.  ^ 

In  the  old  books,  barrister*  are  called 
tieeg,  appretUUH  ad  Ugem,  beine  IrxA-d 
learners,  and  not  qualified  until  thcr  oU*in  t£ 
degree  of  serjeant.  Edmund  Plowden.  \Z  T, 
thor  of  the  Commentaries,  a  volume  of  eiaUm 
reports  in  the  reigns  of  Edward  VI.,  Harr  ft  > 
and  Mary,  and  Elizabeth,  describe*  UbmUul- 
apprentice  of  the  common  law. 


BARTER.  A  contract  by  which  parries 
exchange  goods  for  goods. 

It  differs  from  a  sale  in  that  a  barter  fe  aiwns 
of  goods  for  goods  ;  a  sale  is  of  goods  for  cioir-. 
or  for  money  and  goods.  In  a  sale  there  k  t 
fixed  price ;  in  a  barter  there  is  not. 

There  must  be  deliver)*  of  goods  to  eoa. 
plete  the  contract. 

If  an  insurance  be  made  upon  reruns  fam 
a  country  where  trade  is  earned  on  hr  loiter, 
the  valuation  of  the  goods  in  return  shall  be 
made  on  the  cost  of  those  given  in  loiter, 
adding  all  charges ;  Weskett,  Ins.  42.  See 
3  B.  &  Aid.  616;  3  Campb.  351:  Covp. 
118  ;  1  Dough  24,  n. ;  4  B.  &  P.  151:  Tro- 
plong,  De  VEchange. 

BARTON.  In  Old  English  Law.  Tfe 
demesne  land  of  a  manor;  a  farm  dense! 
from  the  mansion. 

BAS  CHEVALIERS.  Knight?  bj  teas* 
of  a  base  military  fee,  as  distinguished 
bannerets,  who  were  the  chief  or 
knights.  Kennett,  Paroch.  Ant. ;  Bl<x^  • 

BASE  FEE.  A  fee  which  has  a 
cation  annexed  to  it,  and  which  mu^ 
termined  whenever  the  annexed  qualihcan® 


•equires. 

A  grant  to  A  and  his  heirs,  tenant  fl * 
•onti Hues  only  while  they  are  such  * 

Ila.  Com.  109. 


la.  l/OlU.  lw. 

The  proprietor  of  such  a  fee  has 
ights  of  the  owner  of  a  fee  simpte 
-state  is  determined.  Flowd.  bb* :  ^ 

i.  P.  62;  1  Preston,  Est.  431;  t 
b .  * 

BASE  SERVICES.  Such 
rere  unworthy  to  be  performed  by  ^ 
nen,  and  were  performed  by  the  peas  j 

hose  of  servile  rank;  2  Bla.  to 
i\  ashb.  R.  P.  25.  .  for* 

BASILICA.  An  abridgment  ot  ^ 

)us  Juris  Civilis  of  Justinian,  .  <*** 

Ireek  and  first  published  id  1  c 
ury.  „  - 

The  emperor  Basilius,  finding  the 
Civilis  of  Justinian  too  long  * 
olved  to  abridge  it.  and  nD<^_  prt***^! 

rork  was  commenced  a.®*8®  »  h7a  death*.  ^ 
o  the  fortieth  book,  which,  at 
aained  unfinished,  Bis  sau  a  aIId 
’hilosophus,  continued  the  worx.  » 
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Swint.  597,  or  any  way  touching  him  in  anger, 

1  Russell,  Cr.  751 ;  17  Tex.  515;  or  throwing 
water  on  him,  3  N.  &  P.  564,  or  violently 
jostling  him,  see  4  H.  &  N.  481,  are  batteries 
in  the  eye  of  the  law,  1  Hawk.  PI.  Or.  263. 
See  1  Selwyn,  N.  P.  33.  And  any  thing 
attached  to  the  person  partakes  of'  its  inviola¬ 
bility:  if,  therefore,  A  strikes  a  cane  in  the 
hands  of  B,  it  is  a  battery;  1  Dali.  114;  1 
Penn.  380  ;  1  Iiill,  So.  C.  46  ;  4  Denio,  453  ; 
4  Wash.  C.  C.  534 ;  1  Baldw.  600.  Whether 
striking  a  horse  is  striking  the  driver,  see  43 
Ind.  146. 

A  batter}'  may  be  justified  on  various  ac¬ 
counts. 

As  a  salutary  mode  of  correction .  A  parent 
may  correct  his  child  (though  if  done  to  ex¬ 
cess,  it  is  battery  ;  1 21  Mass.  66  ;  54  Ga.  281 ; 
62  Ill.  354)  ;  a  master  his  apprentice ;  24  Edw. 
IV. ;  4  Gray,  36 ;  2  Dev.  &  B.  365;  a  teacher 
his  scholar,  within  reason  ;  45  Iowa,  248 ;  68 
N.  C.  322;  40  Barb.  541;  a  master,  ordi¬ 
narily,  not  his  servant ;  1  Ashm.  267  ;  6  Tex. 
App.  133;  and  a  superior  officer,  one  under 
his  command;  Keilw.  136;  Buffer,  N.  P.  19; 
Bee,  Adm.  161;  1  Bay,  3;  14  Johns.  119; 
15  Mass.  365.  And  see  Cowp.  173  ;  15  Mass. 
347;  3  C.  &  K.  142.  As  to  guardian  and 
ward,  see  43  Tex.  167. 

As  a  means  of  preserving  the  peace,  in  the 
exercise  of  an  office,  under  process  of  court,  and 
in  aid  of  an  authority  at  law.  See  Arrest. 

As  a  necessary  means  of  defence  of  the 
person  against  the  plaintiff  ’s  assaults  in  the 
following  instances :  in  defence  of  himself,  his 
wife,  3  Salk.  46,  his  child,  and  his  servant, 
Ow.  150  (but  see  1  Salk.  407).  So,  likewise, 
the  wife  may  justify  a  battery  in  defending 
her  husband;  Ld.  Raym.  62;  the  child  its 
parent;  3  Salk.  46;  and  the  servant  his 
master.  In  these  situations,  the  party  need 
not  wait  until  a  blow  has  been  given  ;  for  then 
he  might  come  too  late,  and  be  disabled  from 
warding  off  a  second  stroke  or  from  protecting 
the  person  assailed.  Care,  however,  must 
be  taken  that  the  battery  do  not  exceed  the 
bounds  of  necessary  defence  and  protection  ; 
for  it  is  only  permitted  as  a  means  to  avert  an 
impending  evil  which  might  otherwise  over¬ 
whelm  the  party,  and  not  as  a  punishment  or 
f  retaliation  for  the  injurioas  attempt ;  Stra. 
593;  1  Cons.  So.  C.  34 ;  4  Vt.  629;  4  J.  J. 
Marsh.  578;  2  Whart.  Cr.  Law,  §  618  et  seq. 
The  degree  of  force  necessary  to  repel  an 
assault  will  naturally  depend  upon,  and  be 
proportioned  to,  the  violence  of  the  assailant ; 
but  with  this  limitation  any  degree  is  justifi¬ 
able ;  1  Ld.  Raym.  177;  2  Salk.  642;  11 
Humphr.  200;  4  Barb.  460;  2  N.  Y.  193;  1 
Ohio  St.  66;  23  Ala.  17,  28;  14  B.  Morn- 
614;  18  id.  49;  16  Iff.  17;  5  Ga.  85. 

A  battery  may  likewise  be  justified  in  the 
necessary  defence  of  one’s  property;  12  Vt. 
437  ;  69  N.  Y.  101.  If  the  plaintiff*  is  in  the 
act  of  entering  peaceably  upon  the  defendant’s 
land,  or,  having  entered,  is  discovered,  not 
committing  violence,  a  request  to  depart  is 
necessary  in  the  first  instance;  2  Salk.  641  ; 


80  Ill.  92;  see  121  Mass.  309;  and  if  fv 
plaintiff  refuses,  the  defendant  may  tLen  .  \ 
not  till  then,  gently  lay  hands  upon  the 
tiff  to  remove  him  from  the  close,  and  for  tk 
purpose  may  use,  if  necessary,  any  degree  d 
force  short  of  striking  the  plaintiff  i 
thrusting  him  off;  Skinn.  28.  If  the  plaint* 
resists,  the  defendant  may  oppose  t0 
force;  8  Term,  78;  2  Mete.  Mass.  23  -  i  r 
&  F.  6.  But  if  the  plaintiff  is  in  theact  of 
forcibly  entering  upon  the  land,  or,  having 
entered,  is  discovered  subverting  the 
cutting  down  a  tree,  or  the  like,  2  Salk.  ft] 
a  previous  request  is  unnecessary,  and  the 
defendant  may  immediately  lay  hands  upon 
the  plaintiff ,  8  1  erm,  t  8.  A.  man  may  justify 
a  battery  in  defence  of  his  personal  property 
without  a  previous  request,  if  another  forcibly 
attempt  to  take  away  such  property ;  2  Salk. 
641.  As  to  the  rights  of  railroad-superintem 
dents  over  the  station-houses  of  the  company 
in  this  respect,  see  7  Mete.  Mass.  596;  12  id. 
482;  4  Cush.  608;  6  Cox,  Cr.  Cas.  461. 

BATTURE  (Fr.  shoals,  shallows).  An 
elevation  of  the  bed  of  a  river  under  the 
surface  of  the  water ;  but  it  is  sometimes  n?ed 
to  signify  the  same  elevation  when  it  has  rben 
above  the  surface.  6  Mart.  La.  19,  216. 

The  term  battures  is  applied  principally  to  cer¬ 
tain  portions  of  the  bed  of  the  river  31ifetissippi, 
w  hich  are  left  dry  w  hen  the  water  is  low,  and  are 
covered  again,  either  in  wrhole  or  in  part,  by  the 
annual  swells. 


BAWDY-HOUSE.  A  house  of  ill-fame, 
kept  for  the  resort  and  unlawful  commerce  ot 
lewd  people  of  both  sexes.  5  Ired.  603. 

It  must  be  reputed  of  ill-fame;  17  G'DD' 
467;  but  see  4  Crunch,  338,  372;  ®ay  be  1 
jingle  room  ;  1  Salk.  382 ;  2 Ld.  Kaym. 
4g1s\  H.  61  ;  31  Conn.  172;  and  more  m 
one  woman  must  live  or  resort  there,  0  f 
603.  It  need  not  be  kept  for  lucre:  2  -  •  * 
345 ;  97  Mass.  225;  18  Vt.  70  Such.b«« 
is  a  common  nuisance;  1  Russel  .  trim ^ 
Bacon,  Abr.  Nuisances  ;  and  the  xeepe  . 

be  indicted,  and,  if  a  married  woma  , 

alone  or  with  her  husband ;  1  Mete.  *  jj00SC 
One  who  assists  in  establishing  ?11C  *  jj. 

is  guilty  of  an  indictable  misdemt an  •  j. 
Monr.  417  ;  including  a  les*>r wbol 
edge ;  3  Pick.  26  ;  6  Gill*  42o ,  -  t.eepin*  3 
269;  50  Mo.  535.  .  A  charpe^of^  V.* 
bawdy-house  is  actionable,  ]**  & 

offence  which  is  indictable  at  c°  5jl.fr 

a  common  nuisance;  IS  hoU*e  and  lt5 

W.  249.  The  reputation  of  the  n  ^ 

visitors  is  sufficient  proof ;  i  tjTanee» 

BAY.  An  enclosure,  or  other  ^  %  milL 

to  keep  in  the  water  for  the  *  & 

so  that  the  water  mav  be  a  c .19* 

wheels  of  such  mill.  btat.  -<  "  outlet  ot 
BAYOU.  A  stream  which  is  fbe  <*«£ 
a  swamp  near  the  sea.  Appl* «  rf  *!<*** 
in  the  lowlands  lying  on  the  for 

BEACONAGE.  Money  M 

maintenance  ot  a  beacon. 

Navigation  (H). 


Corny115’ 
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BEHOOF 


BEADLE  (Sax.  to  bid).  A  church 

servant  chosen  by  the  vestrv.  whose  busing 
it  is  to  attend  the  vestry,  to  give  notice  of  its 
meetings  to  execute  its  orders,  to  attend  upon 
imja^tk  and  to  assist  the  constables. 

BEARER.  One  who  bears  or  carries  a 

thiu2* 

If  a  bill  or  note  be  made  payable  to  bearer, 
it  will  pass  by  delivery  only,  without  indorse¬ 
ment  ;  and  whoever  fairly  acquires  a  right  to 
it  may  maintaiu  an  action  against  the  drawer 


Magna  Cham,  and  the  resemblance  which  the 
'  custom  bore  to  the  other  customs  against  which 
the  clause  in  the  charter  of  nnIIi  remfriMMa,  efr,, 
was  directed.  See  Comyns.  Dig,  (D, 

51,  52) ;  Cowel ;  Coke,  2d  Insu  122,  123 ;  Crabb, 
I  Eng.  Law,  150. 

BED.  The  channel  of  a  stream  ;  the  part 
between  the  l>anks  worn  by  the  regular  tlow 
of  the  water.  See  13  How,  426. 

The  phrase,  divorce  from  bed  and  board, 
contains  a  legal  use  of  the  word  synonymous 
with  its  popular  use. 


or  acceptor. 

It  has  been  decided  that  the  bearer  of  a 
bank  note,  payable  to  bearer,  is  not  an  as- 
si^oee  of  a  chose  in  actiou  within  the  eleventh 
section  of  the  judiciary  act  of  17S9,  c.  20. 
limiting  the  jurisdiction  of  the  circuit  court ; 
S  Mas,  SOS,  % 

BEARERS.  Such  as  bear  dowu  or  op- 
press  others ;  maintainors. 

BEARING  DATE.  Words  frequently 
used  in  pleading  and  conveyancing  to  intro¬ 
duce  the  date  which  has  been  put  upon  au 
instrument. 

When  in  a  declaration  the  plaintiff  alleges 
that  the  defendant  wci</e  his  promissory  note 
on  such  a  day.  he  will  not  be  considered  as 
having  alleged  that  it  bora  date  on  that  day. 
so  as  to  cause  a  variance  between  the  declara¬ 
tion  and  the  note  produced  bearing  a  different 
date :  2  Greenl.  Ev.  §  160 ;  2  Dowd.  &  L.  759. 

BEASTS  OF  THE  CHASE.  Properly, 
the  buck,  doe.  fox,  martin,  and  roe,  but  in  a 
common  and  legal  sense  extending  likewise 
to  ail  the  beasts  of  the  forest,  which  beside 
the  others  are  reckoned  to  be  the  him!,  hare, 
bear,  and  wolf,  and,  iu  a  word,  all  wild  beasts 
of  venerv  or  hunting.  Coke,  Litt.  233  ;  2  Bla. 
Com.  39. 

BEASTS  OF  THE  FOREST.  See 

Beasts  of  the  Chase. 


BEASTS  OF  THE  WARREN.  Hares, 
coneys,  and  roes.  Coke,  Litt.  2S3 ;  2  Bla. 
Com.  S9. 


BEAUPLEADER  (L.  Fr.  fair  pleading) . 
A  writ  of  prohibition  directed  to  the  sheritl 
or  other,  directing  him  not  to  take  a  fine  tor 
beaupleader. 


There  was  anciently  a  fine  imposed  called  a  fine 
ffor  beaupleader,  which  is  explained  by  Coke  to 
have  been  originally  imposed  for  bad  pleading. 
Coke,  2d  Inst.  123.  *  It  was  set  at  the  will  of  the 
judge  of  the  court,  and  reduced  to  certaiuty  by 
consent,  and  auuuallv  paid.  Comyns,  Dig.  iVc- 
rogntive  (D,  52).  The  statute  of  Maiiebridirc 
(S3  Heu.  111.),  c.  11,  euacts,  that  neither  in  the 
circuit  of  justices,  nor  iu  counties,  hundreds,  or 
courts-haron,  any  fines  shall  be  taken  for  fair 
pleading;  namely,  for  not  pleading  lairly  or 
aPtly  to  the  purpose.  Upon  this  statute  this 
writ  was  ordained,  directed  to  the  slierifi,  bailiff, 
him  who  shall  demand  the  fine;  and  It  tar  a 
Prohibition  or  command  not  to  do  it :  New  Nat. 
J*re\\  5%;  Fitzh.  Nat.  Brov.  270  a;  Hall,  Hist, 
t-ornm.  Law,  c.  7.  Mr.  Reeve  explains  it  as  a 
fine  paid  for  the  privilege  of  a  fair  hearing;  2 
Bccve,  Eng.  Law,  70.  this  latter  view  would 
perhaps  derive  some  confirmation  from  the  con¬ 
nection  in  point  of  time  of  this  statute  with 


BEDEL.  In  English  Law.  A  crier  or 
messenger  of  court,  who  summons  men  to 
appear  and  answer  therein ;  Cowel.  An 
inferior  officer  in  a  parish  or  liberty.  See 
Beadle. 


BEDELARY.  The  jurisdiction  of  a  bedel, 
as  a  bailiwick  is  the  jurisdiction  of  a  bailiff. 
Coke,  Litt.  234  6;  Cowel. 

BEDEREPE.  A  service  which  certain 
tenants  were  anciently  bound  to  perform,  as 
to  reap  their  landlord's  corn  at  harvest. 
Said  by  Whishaw  to  be  still  in  existence  in 
some  flirts  of  England.  Blount;  Cowel; 
Whishaw. 


BEES  are  animals  ferte  naturae  while  un¬ 
reclaimed;  3  Binn.  546  ;  13  Miss.  353.  See 
Inst,  2.  1.  14;  Dig.  41.  1.  5.  2;  7  Johns.  16; 
2  Bla.  Com.  392.  If  while  so  unreclaimed 
they  take  up  their  abode  in  a  tree,  they  belong 
to  the  owner  of  the  soil,  but  not  so  if  re¬ 
claimed  and  they  can  he  identified;  15 
Wend.  550.  See  1  Cow.  243;  2  Dev.  162. 

BEGGAR.  One  who  obtains  his  liveli¬ 
hood  by  asking  alms.  The  laws  of  several  at 
the  states  punish  begging  as  an  offence.  See 
Tramp. 


BEHAVIOR.  Manner  of  having,  hold¬ 
ing,  or  keeping  one's  self ;  carriage  of  one's 
self,  with  respect  to  propriety,  morals,  and 
the  requirements  of  law.  Surety  to  be  of 
iTood  behavior  is  a  larger  requirement  than 
surety  to  keep  the  peace ;  Dalton,  c.  122  ;  4 
Burns,  Just.  355. 

BEHETRIA  (Arabic,  without  nobility  or 

lordship).  a  ,  ,. 

In  Spanish  Law.  Lands  situated  m  dis¬ 
tricts  and  manors  in  which  the  inhabitants 
luid  the  right  to  select  their  own  lords. 


Behetriaswereof  two  kinds  ;  JBehetrias  da  entr* 
variant 68,  wheu  the  choice  was  restricted  to  a 
relation  of  the  deceased  lonl ;  and  Jkhetria*  da 
war  a  mar,  when  tlio  choice  was  unrestricted. 

Tho  lonl,  when  elected,  enjoyed  various  privi¬ 
leges,  called  Yantar,  Conducho ,  Martiniego9 
Afirzadga,  Infiircion,  etc.,  which  sec.  Iheso 
contributions  were  intended  for  his  maintenance, 
the  construction  of  his  dwelling,  the  support  o 
his  family  and  his  followers,  etc. ;  EscricUe, 
Dice.  Raz. ;  Sempero  y  Gua ri nos,  l  oicul *  j/ 

Mayarazijo*,  p.  <>7,  etc.  Sec  also  on  this  subject 
FSuro  tie  Camilla ,b.  ;  7  ns  £»*«*». 

tit.  25,  p.  4;  El  Ordtnamitnto  dt .  en7«  in  <1  ff*  r- 
snt  laws  In  tit.  82.  See  likewise  book  0,  Ut.  1, 
Pif  tho  Nnvisima  Recopilacion. 


BEHOOF  (Sax.).  Cse;  service;  profit; 
advantage.  It  occurs  in  conveyances. 


BELIEF 


2S6  BENEFICIUM  COMPETENTLY 


BELIEF.  Conviction  of  the  mind,  arising 
not  from  actual  perception  or  knowledge,  but 
by  way  of  inference,  or  from  evidence  received 
or  information  derived  from  others. 

Belief  may  evidently  be  stronger  or  weaker 
according  to  the  weight  of  evidence  adduced 
in  favor  of  the  proposition  to  which  belief  is 
granted  or  refused ;  4  S.  &  R.  1S7 ;  1  Greenl. 
Ev.  §§  7-1 S.  See  1  Stark.  Ev.  41 ;  2  Pow¬ 
ell,  lilortg.  555;  1  Yes.  Ch.  95;  12  tcf.  80; 
l)v.  53  ;  2  \Y.  Blackst.  S81 ;  8  Watts,  406  ; 
SS  lnd.  504. 

BELLIGERENT.  Actually  at  war. 

Applied  to  nations;  Wheaton,  Int.  Law, 
SSO  tt  stq.;  1  Kent,  89.  See  War. 

BELOW.  Inferior;  preliminary.  The 
court  below  is  the  court  from  which  a  cause 
lias  been  removed.  See  Bail. 

BENCH.  A  tribunal  for  the  administra¬ 
tion  of  justice. 

The  judges  taken  collectively,  as  distin¬ 
guished  from  counsellors  and  advocates,  who 
are  called  the  bar. 

The  term,  indicating  originally  the  seat  of  the 
judges,  came  to  denote  the  body  of  judges  taken 
collectively,  and  also  the  tribunal  itself.  The 
ius  band,  says  Speluian,  properly  belongs  to  the 
king's  judges.  who  administer  justice  hi  the  last 
resort.  The  judges  of  the  inferior  courts,  as  of 
the  barons,  are  deemed  to  judge  piano  pede.  and 
are  such  as  are  called  in  the  civil  law  pedanei 
jndices.  or  by  the  Greeks  that  is 

hnmi  JuiHcuntes.  The  Greeks  called  the  seats  of 
their  higher  judges  &u*ra t,  and  of  their  inferior 
judges  ^at5.a.  The  Homans  used  the  word  selUe 
and  tribunal  tit  to  designate  the  seats  of  their 
higher  judges,  and  subsellia  to  designate  those  of 
the  lower.  See  Spelman,  Gloss/,  Battens;  1 
Reeve,  Eug.  Law,  40,  4io  ed. 

vThe  court  of  common  pleas  in  England  was 
formerly  called  Buncos,  the  Bench,  as  distin¬ 
guished  from  Buncos  Regis,  the  Kiug's  Bench. 
It  was  also  called  Communis  Bancns,  the  Com¬ 
mon  Bench  :  and  this  title  is  still  retaint'd  by  the 
reporters  of  the  decisions  iu  the  court  of  Common 
Pleas.  Mention  is  made  in  the  Magna  Charta 
‘  cfc  justiciariis  mxtris  de  Banco,'  which  all  meu 
Know  to  be  the  justices  of  the  court  of  Common 
Pleas,  commonly  called  the  Common  Bench,  or 
the  Bench.”  Yiner,  Abr.  Court*  (n.  2). 

BENCH  WARRANT.  An  order  issued 
l)v  or  from  a  bench,  for  the  attachment  or 
arrest  of  a  person.  It  may  issue  either  in 
case  of  a  contempt,  or  where  an  indictment 
has  boon  found. 


A  senior  in  the  Inns 
with  thoir  government 


BENCHER. 

Court,  intrusted 
direction. 

The  benchers  have  the  absolute  and  irre¬ 
sponsible  power  of  punishing  a  barrister  guilty 
of  misconduct,  by  cither  admonishiug  or  re¬ 
buking  him,  by  prohibiting  him  from  dining 
in  the" hall,  or  oven  by  expelling  him  from  the 
bar,  called  disbarring.  They  might  also  re¬ 
fuse  admission  to  a  student,  or  reject  his  call 
to  the  bar.  Wharton,  Lex. 

BENEFICE.  An  ecclesiastical  preferment. 

In  its  more  extended  souse,  it  includes  any 
such  preferment ;  in  a  more  limited  sense,  it 


applies  to  rectories  and  vicarages  only  « 
Bexeficicm.  ••  ece 

BENEFICIAL  INTEREST.  Pmfi,  v. 
nefit,  or  advantage  resulting  from  a  eontivt 
or  the  ownership  of  an  estate  as  distinct  from 
the  legal  ownership  or  control. 

A  cestui  que  trust  has  the  beneficial  interest  i» 
a  trust  estate  while  the  trustee  has  the  leal «! 
tate.  If  A  makes  a  contract  with  B  to  nivCi 
sura  of  money,  C  has  the  beneficial  intend  in 
the  contract. 

BENEFICIARY .  A  term  suggested  bv 
Judge  Story  as  a  substitute  for  retfri 
trust ,  and  adopted  to  some  extent.  1  Store 
Eq.  Jur.  §321.  ’* 

BENEFICIO  PRIMO  (more  fully,  ben* 
few  primo  ecclesiastico  habendo).  A  writ 
directed  from  the  king  to  the  chancellor,  com¬ 
manding  him  to  bestow  the  benefice  which 
shall  first  fall  in  the  king's  gift,  above  or 
under  a  certain  value,  upon  a  particular  tad 
certain  person.  Beg.  Orig .  307. 

BENEFICIUM  ( Lat.  bene  ficere).  A  por¬ 
tion  of  land  or  other  immovable  thing  granted 
by  a  lord  to  his  followers  for  their  stipend  or 
maintenance. 

A  general  term  applied  to  ecclesiastical 
livings.  4  Bla.  Com.  107 ;  Cowel. 

In  the  early  feudal  times,  grants  wen?  made  to 
continue  only  during  the  pleasure  of  the  cantor, 
which  were  called  yutmera ;  but  soon  affervirfc 
these  grants  were  made  lor  life,  and  then  tn<y 
assumed  the  name  of  benejicia.  Palryniple.  Few- 
Pr.  199.  Pompouius  Laetus.  as  cited  by  Hot®* 
man,  De  Feu<lis,  c.  2,  says,  “That  it  «as  an  an¬ 
cient  custom,  rerived  by  the  Emperor  Cons**" 
tiue,  to  give  lands  and  villas  to  those 
prefects,  and  tribuues  who  had  grown®*! 
enlarging  the  empire,  to  supply  their  nectf!^V-i 
as  long  as  they  lived,  which  they  called  Fp 
parish^,  etc.  But  between  (Jcuda) 
feuds  and  (parochias)  parishes  there  £ 
difference,  tliat  the  latter  were  given  to  o* 
veterans,  etc.,  who,  as  they  deserved  w*  ^ 
republic,  were  sustained  the  rest  of  we 
(jmblico  beneficio)  by  the  public  benclae  •  ^ 

it  auy  war  afterwards  aro^e,  they  wertn  ^ 
uot  so  much  as  soldiers  as  leaders 
turn).  Feuds  (/ewda),  on  the  other  “a . 
usually  given  to  robust  young  men  *  ^  ^ 

sustaiu  the  labors  of  war.  In  later  .ve]T  t®| 
word  parockia  was  appropriated  exci  V 
ecclesiastical  persons,  while  the  wont  w 

(m.7«/«re)  continued  to  be  used  in  rt 
military  fiefe  or  fees.”  .  .. 

In  Civil  Law.  Any  favor  or  F1™** 

BENEFICIUM  CLERIC-ALE.  1’""' 
of  clergy,  which  sec. 

BENEFICIUM  COMFB^win 
In  Scotch  Law.  The  privilege  «  "  itt  » 
a  competence  belonging  to  the  t  \r 
gratuitous  obligation.  Such  a  <•  ^on  pe 
tutes  a  good  defence  in  part  to 
the  bona.  Paterson,  Comp.  .  ,  ^  in* 

In  CivU  Law.  The  right  *  c* 
solvent  debtor  had,  among  the  ^  \K^X 
making  cessionof  his  property  tor 
of  his  creditors,  to  retain  vrhat  w*  ^  cOu' 
for  him  to  live  honestly  according 
ditiou.  7  Touilier,  n.  256. 


bexeficium  divisioxis 
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bequeath 


BEXEFICIUM  DIVISIONIS.  In 
Scotch  and  Civil  Law.  A  privilege  where¬ 
by  t  co-surety  may  insist  upon  paying  only 
his  share  of  "the  debt  along  with  the  other 
sureties.  In  Scotch  law  this  is  lost  if  the 
cautioners  (sureties)  bind  themselves  “con- 
junctly  and  severally.’ *  Erskine,  Inst.  lib. 
3,  tit.  3,  §  63. 

BENEFICIUM  ORDINIS.  In  Scotch 
and  Civil  Law.  The  privilege  of  the  surety 
allowing  him  to  require  that  the  creditor  shail 
take  complete  legal  proceedings  against  the 
debtor  to  exhaust  him  before  he  calls  upon 
the  surety.  1  BelL,  Com.  347. 

BENEFIT  OF  CESSION.  In  Civil 
Law.  The  release  of  a  debtor  from  future 
imprisonment  for  his  debts,  which  the  law 
operates  in  his  favor  upon  the  surrender  of 
his  property  for  the  benefit  of  his  creditors. 
Pothier,  Proctd.  CYr.  5feme  part.  c.  2,  §  1. 

This  was  something  like  a  discharge  under  the 
insolvent  laws,  w  hich  releases  the  person  of  the 
debtor,  but  not  the  goods  he  may  acquire  after¬ 
wards.  See  Bankrupt;  Cessio  Boxobum ;  In¬ 
solvent. 

BENEFIT  OF  CLERGY.  In  English 
Law.  An  exemption  of  the  punishment  of 
death  which  the  laws  impose  on  the  commis¬ 
sion  of  certain  crimes,  on  the  culprit  de¬ 
manding  it.  By  modern  statutes,  benefit  of 
clerp'  was  rather  a  substitution  of  a  more 
mild  punishment  for  the  punishment  of  death. 

A  clergyman  was  exempt  from  capital  punish¬ 
ment  totia  quoties ,  as  often  as,  from  acquired 
habit,  or  otherwise,  he  repeated  the  same  species 
of  offence ;  the  laity,  provided  they  could  read, 
*ere  exempted  only  for  a  first  offence ;  for  a 
jocond,  though  of  an  entirely  different  nature, 
they  were  hanged.  Among  the  laity,  however, 
there  was  thi6  distinction :  peers  aud  peeresses 
*ere  discharged  for  their  first  fault  without  read- 
mg,  or  any  punishment  at  all ;  commoners,  if  of 
oe  male  sex  and  readers,  were  branded  in  the 
ana.  Women  commoners  had  no  benefit  of 
er&f;  B  occasionally  happened,  in  offences 
t.  jointly  by  a  man  and  a  woman,  that 

e  law  gavelkind  was  parodied — 

“The  woman  to  the  bough, 

The  man  to  the  plough.” 

^P01*^  “  At  the  Lent  Assizes  for  Win- 
hfch  f  d^.^ar.  II- )  the  clerk  appointed  by  the 

give  clergy  to  the  prisoners,  being  to 
clearP  ^  an  old  thief,  I  directed  him  to  deal 
conLi  W  me>  an*I  not  to  say  legit  in  case  he 
book  t  °K-rea^  ’  and  thereupon  he  delivered  the 
look Ji°  a  m>  ail(I  I  perceived  the  prisoner  uever 
clf*rk  0n  b°°k  at  all ;  and  yet  the  bishop’s 
an  ’  UR°n  the  demand  of  4  legit ?  or  non  legit  V 
doubts  ***•'  And  thereupon  I  told  him  I 
asaln  n  ♦  5  Was  mistaken,  and  had  the  question 
somoni  ^kim  ;  whereupon  he  answered  again, 
of  anffrily,  ‘  legit)  Then  I  bid  the  clerk 

that  hZ<i8  not  t 0  roeofd  it,  and  I  told  the  parson 
(*onifi  6  Was  not  the  judge  whether  the  culprit 
maU  r?ad  or  no,  but  a  ministerial  officer  to 
the  ns  true  reP°rt  to  the  court ;  and  so  I  caused 
him  a  LDer  to  be  brought  near,  and  delivered 
not  whcn  he  confessed  that  he  could 

bad  ’  whereupon  I  told  the  parson  that  he 
PreJh  Preached  ,uore  that  day  than  he  could 
live  ^?ain  in  many  days,  and  I  fined  him 
rKs.  An  instance  of  humanity  is  men- 


f  a  culPnt  convicted  of  a  non- 
clergyable  offence  prompting  a  convict  for  a 
clergyable  one  in  reading  his  r*dt-*er**  Tn  ^! 
very*  curious  collection i  of  prolegomena  toCo^t ’s 
Crudities  are  commendatory  lines  by  Inigo  Jones. 
The  famous  architect  wrote,  6 

“  *hoV*T?n  "*h  worn  would  look. 

May  he  at  sessions  crave,  and  want  ht$  book?” 

This  section  is  taken  from  Ruins  of  Time  ex¬ 
emplified  in  Hale’s  Pleas  of  the  Crown,  bv  Amos, 
p.  A4.  And  see,  further,  1  Salk.  61.  " 

Benefit  of  clergy'  was  afterwards  granted, 
not  only  to  the  clergy,  as  was  formerly  the 
case,  but  to  all  persons.  The  benefit  of  clergy 
seems  never  to  have  been  extended  to  the  crime 
of  high  treason,  nor  to  have  embraced  misde¬ 
meanors  inferior  to  felony.  It  has  been  usu¬ 
ally  acknowledged  as  belonging  to  the  com¬ 
mon  law  of  most  of  the  l  nited  States;  1 
Bishop,  Cr.  L.  938.  See  1  Chitty,  Cr.  Law, 
667-668 ;  4  Bla.  Com.  ch.  28  ;  1  Bishop,  Cr. 
Law,  §  936  et  seq.  But  this  privilege  is  now 
abolished  in  England,  by  stat.  7  aud  8  Geo. 
j  IV.  c.  28,  s.  6. 

By  the  act  of  congress  of  April  30,  1790, 
j  it  is  provided,  §  30,  that  the  benefit  of  clergy 
I  shall  net  be  used  or  allowed  upon  conviction 
of  any  crime  for  which,  by  any  statute  of  the 
United  States,  the  punishment  is,  or  shall  be 
declared  to  be,  death. 

BENEFIT  OF  DISCUSSION.  In 
Civil  Law.  The  right  which  a  surety  lias 
to  cause  the  property  of  the  principal  debtor 
to  be  applied  in  satisfaction  of  the  obligation 
in  the  first  instance.  La  Civ.  Code,  art. 
3014-3020. 

BENEFIT  OF  DIVISION.  In  Civil 
Law.  The  right  of  one  of  several  joint 
sureties,  when  sued  alone,  to  have  the  whole 
obligation  apportioned  amongst  the  solvent 
sureties,  so  that  he  need  pay  but  his  share. 
La  Civ.  Code,  art.  3014-3020.  See  2  Bouvier, 
Inst.  n.  1414. 

BENEFIT  OF  INVENTORY.  In  Civil 
Law.  The  privilege  which  the  heir  obtains 
of  being  liable  for  the  charges  and  debts  of 
the  succession,  only  to  the  value  of  the  effects 
of  the  succession,  by  causing  an  inventory  of 
these  effects  within  the  time  and  manner  pre¬ 
scribed  by  law.  La  Civ.  Code,  art.  1025; 
Pothier,  des  Success .  c.  8,  s.  3,  a.  2.  See 
also  Paterson,  Comp,  as  to  the  Scotch  law 
upon  this  subject. 

BENEVOLENCE.  A  voluntary  gratuity 
given  by  the  subjects  to  the  king.  Cowel. 

Benevolences  were  first  granted  to  Edward  IV. ; 
but  under  6ubsequeut  monarchs  they  became  any 
thing  but  voluntary  gifts,  and  in  the  Petition  of 
Rights  (3  Car.  I.)  it  is  made  an  article  that  no 
benevolence  shall  be  extorted  without  the  con¬ 
sent  of  parliament. 

The  illegal  claim  and  collection  of  these 
benevolences  was  one  of  the  prominently  alleged 
causes  of  the  rebellion  of  1640.  1  Bla.  Com.  140 ; 

4  id.  436 ;  Cowel. 

BEQUEATH.  To  give  personal  property 
bv  will  to  another.  13  Barb.  106.  The  word 
may  be  construed  devise ,  so  as  to  pass  real 
estate.  Wigram,  ills,  11. 
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BEQUEST.  A  gift  by  will  of  personal 
property.  See  Devise. 

BERCARIA.  A  sheep-fold.  A  tan-boose 
or  heath-house,  where  barks  or  rinds  of  trees 
are  laid  to  tan.  Domesday ;  Coke,  Liu.  56. 

BERCARIUS,  BERCATOR-  A  shep¬ 
herd. 

BESAELE.  BESAYEE.  The  great¬ 
grandfather.  proama.  1  Bla.  Com.  186. 

BEST  EVIDENCE.  Means  the  best 
evidence  of  which  the  nature  of  the  case  ad¬ 
mits.  not  the  highest  or  strongest  evidence 
which  the  nature  of  the  thing  to  be  proved 
admits  of :  e.  g.  a  copy  of  a  deed  is  not  the 
best  evidence :  the  deed  itself  b  better  Gil- 
ixrt.  Ev.  15:  Stark.  Ev.  437 :  2  Campb.  605: 
3  id.  236 ;  1  Esp.  127:1  Pet.  521  :  7  id.  100. 

The  rule  requiring  the  best  evidence  to  be 
produced  b  to  be  understood  of  the  best  legal 
evidence ;  2  S.  R-  34 :  3  Bla.  Com.  368. 
note  10.  by  Christian.  It  b  relaxed  in  some 
cases,  as.  e.  g..  where  the  words  or  the  act  of 
the  opposite  party  avow  the  fact  to  be  proved. 
A  tavern-keeper  s  sign  avows  hb  occupation : 
taking  of  tithes  avows  the  clerical  character. 
2  S.  &  R.  440;  1  Saunders.  PI.  49.  And 
see  1  GreenL  Ev.  8$  62,  83  ;  1  Bishop,  Cr. 
Prsc.  $$  1080,  1081. 


BETROTHMENT.  A  contract  between 
a  man  and  a  woman,  by  which  they  agree  that 
at  a  future  time  they  will  marry  together. 

The  contract  must  be  mutual :  the  promise 
of  the  one  mast  be  the  consideration  for  the 
promise  of  the  other.  It  mast  be  obligators 
on  both  parties  at  the  same  instant,  so  thJt 
each  may  have  an  action  upon  it,  or  it  will 
bind  neither :  1  Salk.  24 ;  Carth.  467  ;  5  Mod. 
41 1 ;  1  Freem.  95 ;  3  KebL  148 ;  Coke,  Lrn. 
79  a,  b. 


The  parties  must  be  able  to  contract.  I 
either  be  married  at  the  time  of  betrothment 
the  contract  b  void;  but  the  mimed  part} 
cannot  take  advantage  of  hb  own  wrong,  am 
set  up  a  marriage  or  previous  engagement  a: 
an  answer  to  the  action  for  the  breach  of  tht 
contract,  because  thb  disabOitv  proceeds  frou 
the  deSendant’s  own  act;  1  Ld.  Ravin.  387 
3  Inst.  89:  1  Sid.  112;  1  Bla.  Com.  432. 

The  performance  of  thb  engagement,  a 
ccmpWuon  marriage,  most  be  accom- 
plished  within  a  reasonable  time.  Eithei 
pamr  may,  therefore,  call  upon  the  other  tc 
lulnl  the  engagement,  and.  in  case  of  refusal 
or  neglect  to  do  so  within  a  reasonable  tim< 
after  request  made,  may  treat  the  betroth- 
ment  as  at  an  end.  and  bring  acbon  for  th< 
breach  of  the  contract :  2  C.  &  p.  631  Foi 
a  breach  of  the  betrothment  without  a  iusi 
cause,  an  action  on  the  case  mav  be  maintained 
for  the  recovery  of  damages.  It  mav  be  main- 
tamed  by  either  party;  Carth.  467’;  1  Salk 


.  BETTER  EQUITY.  The  riebt  whi 

m  a  court  of  eouity,  a  second  incumbrar 
na*  who  has  taken  securities  against  sul 
qaent  dealings  to  hb  prejudice,  which  a  p 


incumbrancer  neglected  to  take  ahhcc?b 
had  an  opportunity.  1  Chanc.  Prer.  4-  *  * 
4  Rawle.  144.  See  3  Bouvier.  Inst.  ^ 
BETTERMENTS.  Improve*^  ~  ~ 
to  an  estate.  It  signifies  such  impTOTea*^ 
as  have  been  made  to  the  estate  which 
it  better  than  mere  repairs.  11  Me  4$*-  * 
id.  110:  24  id.  192;  13  Ohio.  30S:  10  Ye* 
Tenn.  477;  13  Vt.  533:  17  id.  1(*.  jQ 
term  b  also  applied  to  denote  the  addnhmi 
value  which  an  estate  acquires  in  eon^i^rv 
of  some  public  improvement,  as  laying  ca  3- 
widening  a  street,  etc. 

BEYOND  SEA.  Out  of  the  kiagdc® 
of  England ;  out  of  the  state :  out  01  a* 
United  States. 

The  courts  of  Pennsylvania  have  derided 
that  the  phrase  means  **  out  of  die 
States  ;•»  9  S.  &  R.  288  :  2  Dali.  217.  Tb 
same  construction  has  been  given  to  it  ia  Ms- 
souri;  20  Mo.  530;  so  in  North  Cirooa: 
1  Dev.  16 ;  97  U.  S.  638.  Anj  place  a 
Ireland  b  44  beyond  the  sea.’*  under  21  Ja c. 
1,  c.  16  ;  Show.  91-  In  Massachusetts.  Mid¬ 
land.  Georgia,  and  South  Carolina,  it  L&s  >m 
decided  to  mean  out  of  the  state :  1  Pick.  : 
1  Harr.  &  J.  350  ;  2  M  Ccrd.  331 :  3  BkL 
510 ;  3  Wheat.  541 :  14  Pet.  141 ;  3  Cm.  175- 
See  also  1  Johns.  Cas.  76. 

In  the  various  statutes  of  limitatk®  tpe 
term  4%out  of  the  state”  b  now 
used. 


BIAS.  A  particular  mficentblj^ 
hich  sways  the  judgment :  the  ^ 

*  propensity  of  the  mind  towards  a 
r  object.  ,  .  _ 

Justice  requires  that  the  jud^e 
>  bias  for  or  against  any  individus-.  , 
is  mind  should  be  perfectly  nve  to  art  ** 
w  requires.  _ 

There  is,  however,  one  kind  ce  . 

te  courts  suffer  to  influence  them  a  » 
dgments :  it  b  a  bias  fayorake  to  » 
ises.  or  persons,  as  disringn^h^ 
dividual  case  or  person.  A  few 
ill  explain  thb.  A  bias  fefeko® 

'  convenience;  1  Yes.  Sen-  13,  1  »  7  ^  ^ 
M.  It  b  also  feh  in  favor  01  ***  ^ 

w,  as  when  there  b  an  heir  on  .-t - 

mere  volunteer  on  the  other:  .  :“n 
W.  Bla.  256  :  AmbL  645;  1  Bad  ^ 
Wife.  310.  On  the  other 
ans  against  doable  pomon>  • 
CleiTSofi;  IS  Price,  5??;  itt 

t) visions,  and  double  satbfact^  V^  1  Ti¬ 
ll  :  and  against  forfeitures ^  -H4* 

s  to  jurors,  see  2  Ga.  1  **  *  „  V  p.  $1* : 
ee.  generallv.  1  Burr.  419:  1  *  &  £• 

id.  456;  2  Yes.  Ch.  648:  1  ^ 

BICYCLE.  It  bas  been  be  - »® 
iat  a  bicycle  b  a  carriage  ^  ^  q,  B- 4 

rbidding  furious  driving :  L. 

>8.  “‘In  the  absence  of  Etf** 

rtment  forbidding  them,  rw  p.  &  14 - 
ould  seem  to  have  the  same  ^  •  *** 

ays  as  those  using  any  other 
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the  validity  of  any  municipal  ordinance  pro¬ 
hibiting  the  use  of  bicycles  in  those  parts  of 
the  streets  would  be  very  doubtful Cook, 
Highways,  cited  in  24  Alb.  L.  J.  282. 

BID.  An  offer  to  pay  a  specified  price  for 
an  article  about  to  be  sold  at  auction. 

BIDDER.  One  who  offers  to  pay  a  speci¬ 
fied  price  lor  an  article  offered  for  sale  at  a 
public  auction.  1 1  111.  254. 

The  bidder  has  a  right  to  withdraw  his  bid 
at  any  time  before  it  is  accepted,  which  accept¬ 
ance  is  generally  manifested  by  knocking  down 
the  hammer;  *3  Term,  148;  Hard.  181 ;  3 
Johns.  Cas.  29;  6  Johns.  194;  8  id.  444; 
Sugden.  Vend.  29  ;  Babington.  Auet.  30,  42 ; 
see'ss  Me.  302;  2  Rich.  So.  C.  464 ;  or  the 
bid  may  be  withdrawn  by  implication;  6 
Penn.  486  ;  8  id.  408. 

The  bidder  is  required  to  act  in  good  faith, 
and  any  combination  between  him  and  others, 
to  prevent  a  fair  competition,  would  avoid  the 
sale  made  to  himself;  3  B.  &  B.  116;  5  Rich. 
Sp.  C.  541.  But  there  is  nothing  illegal  in 
two  or  more  persons  agreeing  together  to  pur¬ 
chase  a  property  at  sherill’s  sale,  fixing  a  cer¬ 
tain  price  which  they  are  willing  to  give, 
and  appointing  one  of  their  number  to  be  the 
bidder;  6  W.  &  S.  122;  3  Gilrn.  529;  11 
Paige,  Ch.  431 ;  15  How.  494;  3  Stor.  623. 

In  Pennsylvania  the  writ  of  mandamus  will 
not  lie  to  compel  city  authorities  to  award  a 
contract  to  the  lowest  bidder,  where,  in  the 
exercise  of  their  discretion,  they  have  decided 
that  the  faithful  performance  of  the  contract 
requires  a  judgment  and  skill  which  he  docs 
not  possess,  notwithstanding  his  pecuniary 
ability  to  furnish  good  security  ;  82  Penn.  343. 

BIENS  (Fr.  goods).  Property  of  every 
description,  except  estates  of  freehold  and 
inheritance.  Sugden,  Vend.  495 ;  Coke,  Litt. 
119  6;  Dane,  Abr. 

In  the  French  law,  this  term  includes  all  kinds 
of  property,  real  aud  personal.  Biens  are  divided 
into  biens  meubles,  movable  property  ;  and  biens 
immenbles,  immovable  property.  The  distinction 
between  movable  and  immovable  property  is  re¬ 
cognized  by  them,  and  gives  rise,  in  the  civil  as 
well  as  in  the  common  law,  to  many  important 
distinctions  as  to  rights  aud  remedies.  Story, 
Confl.  Laws,  §  13,  note  1. 

BIGAMUS.  In  Civil  Law.  One  who 

had  been  twice  married,  whether  both  wives 
were  alive  at  the  same  time  or  not.  One  who 
had  married  a  widow. 

Especially  used  in  ecclesiastical  matters  as  a 
reason  lor  denying  benefit  ol'  the  clergy.  Terme6 
de  la  Ley. 

BIGAMY.  The  wilfully  contracting  a 
second  marriage  when  the  contracting  party 
knows  that  the  first  is  still  subsisting. 

The  state  of  a  man  who  has  two  wives,  or 
°f  a  woman  who  has  two  husbands,  living  at 
the  same  time. 

When  the  man  has  more  than  two  wives,  or  the 
woman  more  than  two  husbands,  living  at  the 
time,  then  the  party  is  said  to  have  com¬ 
mitted  polygamy ;  but  the  name  of  bigamy  is 


more  frequently  given  to  this  offence  in  legal 
proceedings.  1  Russell,  Crimes,  187. 

According  to  the  canonists,  bigamy  is  three¬ 
fold,  viz.  :  {vera,  interpretative!,  et  simUitudinaria) 
real,  interpretative,  and  similitudinary.  The  first 
consisted  in  marrying  two  wives  successively 
(virgins  they  may  be),  or  iu  once  marrying  a 
widow ;  the  second  consisted,  not  in  a  repeated, 
marriage,  but  iu  marrying  (v.  g.  meretricem  tvl 
ab  alio  corruptam')  a  harlot ;  the  third  arose  from 
two  marriages,  indeed,  but  the  one  metaphorical 
or  spiritual,  the  other  carnal.  This  last  was  con¬ 
fined  to  persons  initiated  in  sacred  orders,  or 
under  the  vow  of  continence.  Deferriere’s  Tract. 
Juris  Canon,  tit.  xxi.  See  also  Bacon,  Abr.  J/ar- 
na^«. 


In  England  this  crime  is  punishable  by  the 
stilt.  1  Jae.  I.  c.  11,  which  maks  the  offence 
felony ;  but  it  exempts  from  punishment  the 
party  whose  husband  or  wife  shall  continue  to 
remain  absent  for  seven  years  before  the 
second  marriage  without  being  heard  from, 
and  persons  wno  shall  have  been  legally  di¬ 
vorced.  The  statutory  provisions  in  the 
United  States  against  bigamy  or  polygamy 
are  in  general  similar  to,  and  copied  from, 
the  statute  of  1  Jae.  I.  c.  11,  excepting  as  to 
the  punishment.  The  several  exceptions  to 
this  statute  are  also  nearly  the  same  in  the 
American  statutes;  but  the  punishment  of 
the  offence  is  different  in  many  of  the  states ; 
2  Kent,  69. 

If  a  woman,  who  has  a  husband  living, 
marries  another  person,  she  is  punishable, 
though  her  husband  has  voluntarily  withdrawn 
fromTher  and  remained  absent  and  unheard  of 
for  any  term  of  time  less  than  seven  years, 
and  though  she  honestly  believes,  at  the  time 
of  her  second  marriage,  that  he  is  dead ;  7 
Mete.  472.  See  a  discussion  of  this  case  by 
Mr.  Bishop,  in  which  he  dissents  from  its 
ruling,  in  4  So.  L.  J.  (n.  s.)  153.  Also,  12 
Am.  L.  Rev.  471 .  The  same  rule  now  obtains 


n  England,  after  some  eonffiet  of  opinion  ;  14 
2ox,  C.  C.  45  ;  but  quccre,  if  her  belief  were 
bunded  on  positive  evidence;  Steph.  Dig.  Cr. 
Law,  art.  34,  n.  9.  On  the  trial  of  a  woman 
or  bigamy  whose  first  husband  had  becu 
ibsent  from  her  for  more  than  seven  years, 
•he  jury  found  that  they  had  no  evidence  that 
it  the  time  of  her  second  marriage  she  knew 
that  he  was  alive,  but  that  she  had  the  means 
acquiring  knowledge  of  that  fact  had  she 
ihosen  to  make  use  of  them.  It  was  held  that 
upon  this  finding  the  conviction  could  not  be 
supported  ;  1  Dearsl.  &  B.  Cr.  Cas.  98.  It  a 
man  is  prosecuted  for  bigamy,  his  first  wife 
cannot  be  called  to  prove  her  marriage  with 
the  defendant;  T.  Raym.  1 ;  44  Ala.  24;  15 

Low.  Can.  J.  21 ;  nor  it  seems  even  to  prove  that 
the  first  marriage  was  invalid ;  4  Up.  t  an.  Q. 
B.  588  ;  but  see  as  to  this  last  point,  2  'V  hart. 
Cr.  L.  §  1709.  When  the  first  marriage  is 
proved  to  the  satisfaction  of  the  court,  the 
second  husband  is  admissible  as  a  witness  tor 
or  against  the  defendant ;  M  hart.  I  r.  by. 
&  897;  3  Ired.  34G;  12  Minn.  476;  4  Up. 
Can.  (Q.  B.)  588;  103  U.  S.  304. 

It  is  no  defence  that  polygamy  is  a  religious 
belief;  1  Utah,  226  ;  98  U.  S.  145. 
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Where  the  first  marriage  was  made  abroad, 
it  must  be  shown  to  have  been  valid  where 
made  ;  5  Mich.  349.  Reputation  and  cohabi¬ 
tation  are  not  sufficient  to  establish  the  fact  of 
the  tirsf  marriage  ;  1  Park.  Cr.  Cas.  378.  The 
first  marriage  may  be  proved  by  admission 
of  the  prisoner;  1U3  U.  S.  304;  46  In(l.  175. 
See  1  Park.  Cr.  Cas.  378.  If  the  second 
marriage  be  in  a  foreign  state,  it  is  not  bigam\  ; 

2  Park.  Cr.  Cas.  195;  except  by  statute;  36 
E.  L.  &  Eq.  614.  The  second  marriage  need 
not  be  a  valid  one ;  1  C.  &  K.  144. 

BILAN.  A  book  in  which  bankers,  mer¬ 
chants,  and  traders  write  a  statement  of  all 
they  owe  and  all  that  is  due  to  them.  A 
balance  sheet.  3  Mart.  La.  n.  6  446.  The 
term  is  used  in  Louisiana,  and  is  derived  from 
the  French.  5  id.  158. 

BILATERAL  CONTRACT.  A  contract 
in  which  both  the  contracting  parties  are  bound 
to  fulfil  obligations  reciprocally  towards  each 
other.  Leg.  El£m.  §  781.  See  CONTRACT. 
BILINE.  Collateral. 

BILINGUIS.  Using  two  languages. 

A  term  formerly  applied  to  juries  half  of 
one  nation  and  half  of  another.  Plowd.  2. 

BILL  (Lat.  bill  a). 

In  Chancery  Practice.  A  complaint  in 
writing  addressed  to  the  chancellor,  containing 
the  names  of  the  parties  to  the  suit,  both  com¬ 
plainant  and  defendant,  a  statement  of  the 
facts  on  which  the  complainant  relies,  and  the 
allegations  which  he  makes,  with  an  averment 
that  the  acts  complaiued  of  are  contrary  to 
equity,  and  a  prayer  for  relief  and  proper 
process. 

Its  office  in  a  chancery  suit  is  the  same  as  a 
declaration  in  an  action  at  law,  a  libel  in  a 
court  of  admiralty,  or  an  allegation  in  the 
spiritual  courts. 

A  bill  usually  consists  of  nine  parts,  which 
contain — the  address ,  which  must  be  to  the 
chancellor,  court,  or  judge  acting  as  such  ;  the 
names  of  the  plaintiifs  and  their  descriptions, 
but  the  statement  of  the  parties  in  this  part  of 
the  bill  merely  is  not  sufficient ;  2  Ves.  &  B. 
327  ;  the  statement  of  the  plaintiff’s  case, 
called  the  slating  pari ,  which  should  contain 
a  distinct  though  general  statement  of  every 
material  fact  to  which  the  plaintiff  means  to 
offer  evidence ;  1  Brown,  Ch.  94;  3  Swanst. 
472;  3  P.  Wms.  276  ;  2  Atk.  96;  1  Vern 
483  ;  1 1  Yes.  Ch.  240  ;  2  Hare,  264  ;  6  Johns. 
565;  1  Woodb.  &  M.  34;  Story,  Eq.  PI 
§  265  a ;  a  general  charge  of  confederacy 
the  allegations  of  the  defendant’s  pretences, 
and  charges  in  evidence  of  them;  the  clause 
of  jurisdiction,  and  an  averment  that  the  acts 
complained  of  are  contrary  to  equity ;  a 
prayer  that  the  defendant  may  answer  the 
interrogatories,  usually  called  the  interrorra- 
tory  part;  the  prayer  for  relief;  the  prayer 
for  process;  2  Madd.  166;  4  Ilalst.  Ch.  143 
1  Midford,  Eq.  PI.  41. 

By  the  twenty-first  of  the  Rules  of  Practice 
for  the  Courts  of  Equity  of  the  United  States 
promulgated  by  the  supreme  court  Jan.  1842 


it  is  provided  that  the  plaintiff  in  his  bill  } 
be  at  liberty  to  omit,  at  his  option,  the  ^ 
which  is  usually  called  the  common 
eracy  clause  of  the  bill,  avowing  a  confederal 
between  the  defendants  to  injure  or  defra'd 
the  plaintiff ;  also  what  is  commonly  called  rh 
charging  part  of  the  bill,  setting  forth  the  mi* 
ters  or  excuses  which  the  defendant  is  supposed 
to  intend  to  set  up  by  way  of  defence  to  the 
bill ;  also  what  is  commonly  called  the  juris, 
diction  clause  of  the  bill,  that  the  acts  com¬ 
plained  of  are  contrary  to  equity,  and  that  the 
defendant  is  without  any  remedy  at  law.  Br 
the  rule  the  4th,  5th,  and  6th  parts  of  the 
bill  as  above  stated  are  dispensed  with.  And 
see  Story,  Eq.  PI.  §§  29-34.  And  this  seems 
to  be  now  the  more  common  practice,  except 
where  fraud  and  combination  are  to  be  specific¬ 
ally  charged;  27  N.  H.  506. 

The  bill  must  be  signed  by  counsel,  and  the 
facts  contained  therein,  so  far  as  known  to  the 
complainant,  must  in  some  cases  be  supported 
by  affidavit  annexed  to  the  bill;  1  Dan. Ch. 
Pr.  *392 ;  these  are  cases  where  some  pre¬ 
liminary  relief  is  required  ;  id.  *312 ;  4  C.  E. 
Green,  180;  24  Rule,  Eq.  U.  S.  S.  C.  A 
bill  filed  by  a  corporation  need  not  be  under 
seal ;  1  Md.  Ch.  Dec.  371 ;  4  Halst.  Ch.  136. 

Bills  are  said  to  be  original ;  not  original, 
or  in  the  nature  of  original  bills. 

Original  bills  are  those  which  do,  and  wbkh 
do  not,  pray  for  relief.  # 

Those  which  pray  for  relief  are  either  f u  s 
praying  the  decree  or  order  touching  some 
right  claimed  by  the  party  exhibiting  the  bi  . 
iu  opposition  to  some  right,  real  or 
claimed  by  the  party  against  whom  the  bill  is 
exhibited,  or  touching  some  wrong  done 
violation  of  the  plaintiff’s  right,  which  is  L 
most  common  kind  of  bill;  Mitf.  Lq. 
Jcretn.  ed.  34-37  ;  1  Dan.  Ch.  Pr.305«p 

Those  which  do  not  pray  for ' 
either  to  perpetuate  testimon)  ;  to  -  * 
witnesses  de  bene  esse ;  or  for  discover)- 

Bills  not  original  are  either  supp  eim 
of  revivor  ;  or  of  revivor  and  supply1  j . 

Those  of  revivor  and  supplement  art 
a  cross  bill ;  a  bill  of  review ;  a  1  or 
peach  a  decree;  to  suspend  the  °IHT  fl, 
avoid  the  decree  for  subsequent  nls*  ,-Arf 
carry  a  decree  into  effect;  or  par 
the  qualities  of  some  one  or  a  j 
See  Mitf.  Eq.  PI.  35-37  ;  Story,  Lq-  ‘ 

18FoV  an  account  of  these  bills,  cons«l*  < 
various  articles  which  follow.  deed. 

As  a  Contract.  An  obliga*10  \  ejf  to 
whereby  the  obligor  acknowledges  ni  ^ 
owe  unto  the  obligee  a  certain  j‘UT1|  ;de$ 
or  some  other  thing,  in  winch.  .jeredtb« 
names  of  the  parties,  are  to  be  con"aD(j  man* 
sum  or  thing  due,  the  time,  P*aceV  Jt  run¬ 
ner  of  payment  or  delivery  there  ^.^ut  a 
be  indented  or  poll,  and  with 
penalty.  West,  Symb.  §§  10?*  ,*  aH  co* 

This  siernifiotttion  came  to  in(  ,  sf*** 


whether/^ 


tracts  evidenced  by  writing,  u- 

cialties  or  parol,  but  is  no 
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except  in  phrases,  such  as  bill  payable,  bill  of 

special  act  passed  by 
i»rcise  of  a  quasi  judi- 
of  attainder,  bills  of 
spoken  of.  See  Bill 
of  Pains  and  Pen- 

AIThedraft  of  a  law  submitted  to  the  consid- 
pruion  of  a  legislative  body  for  its  adoption ; 
J  Penn  450.  By  the  constitution  of  the 
United  States,  airbills  for  raising  revenue 
must  originate  in  the  house  of  representatives ; 
but  the  Senate  may  propose  or  concur  with 
amendments  as  on  other  bills.  Every  bill, 
before  it  becomes  a  law,  must  be  approved  by 
the  president  of  the  United  States,  or  within 
ten  days  returned,  with  his  objections,  to  the 
house  "in  which  it  originated.  Two-thirds  of 
each  house  may  then  enact  it  into  a  law. 
These  provisions  are  copied  in  the  constitu¬ 
tions  of  most  of  the  states ;  U.  S.  Const.  art. 
1,  §  7.  As  to  the  mode  of  passing  bills  in 
congress,  see  Shepherd,  Const.  94  ;  2  Story, 
Const.  §  893  et  seq. 

In  Mercantile  Law.  The  creditor’s  writ¬ 
ten  statement  of  his  claim,  specifying  the 
items. 

It  differs  from  an  account  stated  in  this,  that  a 
bill  is  the  creditor’s  statement ;  an  account  stated , 
is  a  statement  which  has  been  assented  to  by  both 
parties. 

In  England  it  has  been  held  that  a  bill  thus 
rendered  is  conclusive  against  the  party  mak¬ 
ing  it  out  against  an  increase  of  charge  on  any 
of  the  items  contained  in  it ;  and  strong  evi¬ 
dence  as  to  items;  1  B.  &  P.  49.  But  in 
New  York  it  has  been  held  that  merely  pre¬ 
senting  a  bill,  no  payment  or  agreement  as  to 
the  amount  being  shown,  does  not  conclude 
the  party  from  suing  for  a  larger  sum  ;  16  N. 
Y.  389. 

BILL  OF  ADVENTURE.  A  writing 
signed  by  a  merchant,  ship-owner,  or  master 
to  testify  that  gbods  shipped  on  board  a  cer¬ 
tain  vessel  are  at  the  venture  of  another  per¬ 
son,  he  himself  being  answerable  only  for  the 
produce. 

BILL  OF  ADVOCATION.  In  Scotch 
Law. 

A  petition  in  writing,  by  which  a  party  to 
a  cause  applies  to  the  supreme  court  to  call 
the  action  out  of  the  inferior  court  to  itself. 

BILL  TO  CARRY  A  DECREE  INTO 
EXECUTION.  In  Equity  Practice.  One 
whiu*h  is  filed  when,  from  the  neglect  of  par- 
les  Pr  some  other  cause,  it  may  become  im¬ 
possible  to  carry  a  decree  into  execution  with- 
rn!  ^urt^ier  decree  of  the  court ;  Ilinde, 
U'  Pr-  68;  Story,  Eq.  PI.  §  42.,. 

BILL  of  CERTIORARI.  In  Equity 

ran?*00’  ^ne  PrayinS  f°r  a  writ  cert'°~ 

'  1  0  remove  a  cause  from  an  inferior  court 

I  eqmty .  Cooper,  Eq.  44.  Such  a  bill  must 
.L  the  proceedings  in  the  inferior  court, 

(  the  incompetency  of  such  court  by.  sug¬ 
gestion  of  the  reason  why  iusticc  is  not  likely 

V0L.I._16 


' 1  In"Legislation-  A  5 

thc  legislature  . n  the  ex. 

cial  power.  1  >“s>  ums 
pains  and  penalties,  are 
of  Attainder;  Bill 


to  be  done — as,  distances  of  witnesses,  lack  of 
jurisdiction,  etc., — and  must  pray  a  writ  of 
certiorari  to  remove  the  record  and  the  cause 
to  the  superior  court.  Wyatt,  Pr.  Re<r.  82  * 
Harrison,  Ch.  Pr.  49;  Story,  Eq.  PI.  §  29s! 
It  is  rarely  used  in  the  United  States. 


BILL  CHAMBER.  In  Scotch  Law. 

A  department  of  the  court  of  session  in  which 
petitions  for  suspension,  interdict,  etc.,  are 
entertained.  It  is  equivalent  to  sittings  in 
chambers  in  the  English  and  American  prac¬ 
tice.  Paterson,  Comp. 


BILL  OF  CONFORMITY.  In  Equity 
Practice.  One  tiled  by  an  executor  or  admin¬ 
istrator,  who  finds  the  affairs  of  the  deceased 
so  much  involved  that  he  cannot  safely  admin¬ 
ister  the  estate  except  under  the  direction  of 
a  court  of  chancery.  This  bill  is  filed  against 
the  creditors,  generally,  for  the  purpose  of 
having  all  their  claims  adjusted,  and  procuring 
a  final  decree  settling  the  order  of  payment  of 
the  assets.  1  Story,  Eq.  Jur.  440. 


BILL  OF  COSTS.  In  Practice.  A 

statement  of  the  items  which  form  the  total 
amount  of  the  costs  of  a  suit  or  action.  It 
must  be  taxed  by  the  proper  officer  of  the 
court,  and  is  demandable  as  a  matter  of  right 
before  the  payment  of  the  costs.  See  Costs  ; 
Taxing  Costs. 

Consult,  for  the  English  rules,  7  C.  B.  742  ; 
8  id.  331  ;  6  Dowl.  &  L.  691  ;  13  Q.  B.  308 ; 
13  Lond.  Jur.  680;  14  id.  14,  65. 

BILL  OF  CREDIT.  Paper  issued  by 
the  authority  of  a  state  on  the  faith  of  the 
state,  and  designed  to  circulate  as  money  ;  1 1 
Pet.  257. 

Promissory  notes  or  bills  issued  by  a  state 
government,  exclusively,  on  the  credit  of  the 
state,  and  intended  to  circulate  through  the 
community  for  its  ordinary  purposes  as  money, 
redeemable  at  a  future  day,  and  lor  the  pay¬ 
ment  of  which  the  faith  of  the  state  is  pledged ; 
4  Kent,  408. 

The  constitution  of  the  United  States  pro¬ 
vides  that  no  state  shall  emit  bills  of  credit, 
or  make  any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts.  U.  S.  Const, 
art.  1,  §  10.  This  prohibition,  it  seems,  does 
not  apply  to  bills  issued  by  a  bank  owned  by 
the  state  but  having  a  specific  capital  set 
apart;  2  M’Cord,  12;  4  Ark.  44;  11  Pet. 
257  ;  13  How.  12;  but  see  4  Pet.  410 ;  2111. 
87  ;  nor  does  it  apply  to  notes  issued  by  cor¬ 
porations  or  individuals  which  are  not  made 
legal  tender;  4  Kent,  408,  and  notes.  See 
2  Pet.  318;  4  Dali,  xxiii. ;  3  Wall.  Jr.  381 ; 
Story,  Const.  §§  1362-1364.  As  to  the  power 
of  usurping  governments  to  hind  the  public 
faith  for  the  redemption  of  notes  issued  by  a 
revolutionary  power,  see  35  Ga.  330  ;  1  A  . 


U  S  261 

In  Mercantile  Law.  A  letter 
agent  or  other  person  to  a  merchant,  desiring 
him  to  give  credit  to  the  be." «  for  good,  or 
money.  Comyns,  Dig.  ^cAant  F  3  3  Burr. 
1GG7  :  13  Miss.  491;  4  Ark.  44,  R.  M.  Lharlt. 
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BILL  OF  DEBT.  An  ancient  term  in¬ 
cluding  promissory  note#  and  bonds  for  the 
payment  of  money.  CoinynH,  Dig.  Merchant , 

% 

BILL  OF  DISCOVERY.  In  Equity 

Practice.  One  which  prays  for  the  discovery 
of  facta  resting  within  the  knowledge  of  the 
person  against  whom  the  bill  ia  exhibited,  or 
of  deeds,  writings,  or  other  things  in  his  cus¬ 
tody  or  power,  llinde,  Ch.  Fr.  20;  Blake, 
Chanc.  Pract.  37. 

It  does  not  seek  for  relief  in  consequence  of  the 
discovery  (and  this  constitutes  its  characteristic 
feature),  though  it  may  ask  for  a  stay  of  pro¬ 
ceedings  till  discovery  is  made ;  2  Htory,  Eq.  Jur. 
§  1488$  and  inch  relief  as  does  not  require  a 
hearing  before  the  court,  it  is  said,  may  be  part 
of  the  prayer;  Eden,  Inj.  78 ;  19  Yea.  Ch.  870: 
4  Mudd.  247  ;  6  id.  21b;  1  Schoalca  to  L.  31G ;  1 
him.  &  8.  88. 

It  is  commonly  used  in  aid  of  the  jurisdic¬ 
tion  of  a  court  of  law,  to  cnuble  the  party  who 
prosecutes  or  defends  a  suit  at  law  to  obtain  a 
discovery  of  the  facts  which  are  material  to 
such  prosecution  or  defence;  Ilare,  Discov. 
119  ;  9  Paige,  Ch.  580,  622,  637.  A  defend¬ 
ant  in  equity  may  obtain  the  same  relief  by  a 
crons  bill;  Langd.  Eq.  PI.  §  128. 

The  plaintiff  must  be  entitled  to  the  dis¬ 
covery  he  seeks,  and  can  only  have  a  discovery 
of  what  is  necessary  for  his  own  title,  as  of 
deeds  he  claims  under,  and  not  to  pry  into 
that  of  the  defendant ;  2  Ves.  Ch.  445.  See 
Mitford,  Eq.  Plead.  52 ;  Cooper,  Eq.  PI.  58; 
1  Mad  dock,  Ch.  Pr.  196;  Ilare,  Disc,  pas¬ 
sim  ;  Wigram,  Disc,  passim. 

There  has  been  much  controversy  as  to 
whether  the  defendant  is  entitled  to  discovery 
to  aid  him  in  preparing  his  answer ;  Langd. 
Eq.  PI.  §  \29et  sea. 

The  bill  must  show  a  present  and  vested 
tide  and  interest  in  the  plaintiff,  and  what  that 
title  and  interest  are  ;  8  Mete.  895  ;  1  Vern. 
105;  with  reasonable  certainty ;  8  Ves.  343; 
must  state  a  case  which  will  constitute  a  just 
ground  for  a  suit  or  a  defence  at  law  ;  3  Johns. 
CIl.  47  ;  2. Paige,  Ch.  601  ;  1  Brown,  Ch.  96; 
3  uL  155;  2  Anstr.  504;  13  Ves.  Ch.  240; 
3  M.  &  C.  Ch.  407 ;  must  describe  the  deeds 
and  acts  with  reasonable  certainty;  3  Ves. 
Ch.  343  ;  17  Ala.  n.  8.  794  ;  Story,  Eq.  PI. 
?  320 ;  must  state  that  a  suit  is  brought,  flr 
about  to  be,  and  the  nature  thereof  must  be 
given  with  reasonable  certainty  ;  5  Madd.  18  ; 
8  Ves.  Ch.  398;  must  show  that  the  defend¬ 
ant  has  some  interest ;  2  Atk.  394 ;  1  Ves.  & 
B.  550;  3  Barb.  Ch.  484;  and,  where  the 
right  arises  from  privity  of  estate,  what  that 
privity  is;  Mitford,  Eq.  Plead.  Jerem.  ed. 
189  ;  it  must  show  that  the  matter  is  material, 
and  how;  9  Paige,  Ch.  188,  580,  622;  3 
Rich.  Eq.  148;  and  must  set  forth  the  par¬ 
ticulars  of  the  discovery  sought;  2  Caines, 
Cas.  296  ;  1  Y.  &  J.  577.  And  sec  Story, 
En.  PI.  §  17  et  seq. 

'  It  will  not  lie  in  aid  of  a  criminal  prosecu¬ 
tion,  a  mandamus,  or  suit  for  a  penalty ;  2  Ves. 
Ch.  398 ;  2  Paige,  Ch.  399 ;  Story,  Eq.  Jur. 
§  1494. 


BILL  OF  EXCEPTIONS.  A  » : 

statement  of  objection*  to  the  deeiiir/'!^ 
court  upon  a  point  of  law,  made  bv  a JL1 
to  the  cause,  and  properly  certified  kW 
judge  or  court  who  made  the  decision.  7  ** 

The  object  of  a  bill  of  exception*  i«  tonm  tv. 
decision  objected  to  upon  record  for  the 
tion  of  the  court  having  cognizant  of  tte 
fn  error.  Hills  of  exception*  were  authorfoSi 
statute  Westm.  2d  (13  Edw.  I.),c.  81  tten-7 
ciplcsof  which  have  been  adopted  in 
of  the  Union,  though  the  statute  ha>  been  bl 
to  lie  superseded  in  some,  by  their  own  >utuw 
It  provides  for  compelling  the  judge*  to  rlga  l0( i 
hills,  and  for  securing  the  Insertion  of  t btwtn. 
tions  upon  the  record.  They  may  be  broucLt  £ 
either  plaintiff  or  defendant.  Bill*ofexceptk®, 
have  been  abolished  In  England  by  the  “fWn* 
Court  of  Judicature  Act,  1873,"  36  and  37  Viet 
.  GO. 

Where  it  lies .  In  the  trial  of  civil  catu«, 
wherever  the  court,  in  making  a  demon,  if 
supposed  by  the  counsel  against  whom  the  de¬ 
cision  is  made  to  have  mistaken  the  law.  mi 
counsel  may  tender  exceptions  to  the  ruling, 
and  require  the  judge  to  authenticate  the  bill; 
3  Bla.  Com.  372;  3  Cranch,  300;  7  Gill  & 
J.  335  ;  24  Me.  420;  3  Jones,  No.  C.  18$; 
19  N.  II.  372  ;  including  the  receiving  im¬ 
proper  and  the  rejecting  proper  evidence;  1 
Ill.  162;  9  Mo.  166;  6  Gray,  479;  17  Tex. 
62;  41  Me.  149;  and  a  failure  to  call  the  atten¬ 
tion  of  the  jury  to  material  matter  of  evidence, 
after  request;  2  Cow.  479;  and  including  a 
refusal  to  charge  the  jury  in  a  case  proper  far 
a  charge;  4  Cranch,  60,  62;  2  Aik.  115;  * 
Blatehf.  1  ;  5  Gray,  101 ;  but  not  inch 


refusal  to  order  a  special  verdict  in  some  caw*  * 
1  Call,  105.  ,  ,  • 

An  exception  cannot  be  taken  to  the  < 

•  _  -p  1 _ .  _  _ wHtin?  in 


X  K  IV.  0\J£.  ,  iU.  Oi 7**  ,  v  ~ T  .91  . 

8  Miss.  164  ;  19  Vt.  457;  20  >•  H.  >-  • 
R.  I.  138;  nor,  generally,  in  casw  ^ 
there  is  a  right  of  appeal ;  4  rieK.  y  t  .  ^ 
34;  13  Vt.  430;  1  Me.  291.  See 
191  ;  though  the  practice  in  sonic 
otherwise.  ,  ;ud^5 

In  criminal  eases,  at  common  *  ’  ti0n3 ; 
are  not  required  to  authenticate  ext .  y  ^ 
1  Chitty,  0.  L.  622;  13  Johns.  90;  ™ 

567;  l’Va.  Cas.  264;  2 Watts,  285 
19;  16  Ala.  187;  but  <rta»t°l7j,bonz,ng 
have  been  made  in  several  stau»  .  , 
the  taking  of  exceptions  in  cn®\  ,  ] 

Graham,  Pr.  768,  n. ;  2  Va.  Cas.  6  >  garb- 
598;  14  Pick.  370;  7  Mete.  467  ! 

567;  7  Ohio,  214;  2  Dutch.  463. 

36 ;  29  Penn.  429.  be  ^ 

When  to  be  tak  en.  The  bill  "lust  9 
dcred  at  the  time  the  decision  w  jj.  5 
Johns.  345:  5  N.  H.  336;  2  »«•  j;.J. 

Watts,  69;  6  J.  J.  Marsh.  247 ;  2  ‘1,  rr' 


bill  of  exceptions 
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9Q1.  2  Ark.  14;  8  Mo.  234,  656;  2  Miss. 

!  12  La.  Ann.  113;  4  Iowa,  504  ;  4  Tex. 
ro-  and  it  must,  in  general,  be  taken  before 
IL  iurv  have  delivered  their  verdict ;  8  S. 

■  10  Johns.  312;  5  T.  B.  Monr. 
r7 .’  n  N.  II.  251  ;  9  Mo.  291,  355 ;  3  Ind. 
107;  17  BL  166.  See  7  Wend.  34  ;  9  Conn. 

64In  practice,  however,  the  point  is  merely 
noted  at  the  time,  and  the  bill  is  ufterwards 

settled ;  Bullcr,  N.  P.  315;  T.  llavm.  405; 
Salk.  288;  11  S.  &  R.  270 ;  5  N.  H.  336  ;  3 
Cow  32;  7  id.  102;  5  Miss.  272  ;  2  Swan, 
77-  21  Mo.  122;  sec  13  Ill.  664;  3  A.  K. 
Marsh.  360;  1  Ala.  66;  2  Dutch.  463;  but 
in  general  before  the  close  of  the  term  of 
court;  3  Humphr.  372  ;  8  Mo.  727  ;  1  W.  & 
S.  480;  6  How.  260;  see  18  Ala.  441 ;  9  Ill. 
443;  5  Ohio  St.  51 ;  and  then  must  appear 
on  its  face  to  have  been  signed  at  the  trial ;  9 
Wheat.  651;  2  Sumn.  19;  6  Wend.  268;  3 
Ark.  451.  A  hill  may  be  sealed  by  the  judge 
after  the  record  has  been  removed,  and  even 
after  the  expiration  of  his  term  ;  1  Iowa,  364. 
See  4  Pick.  228 ;  7  Mo.  250. 

Formal  proceedings .  The  bill  must  be 
signed  by  the  judge  or  a  majority  of  the 
judges  who  tried  the  cause ;  8  Cow.  746  ;  2 
Harr.  &  J.  345;  3  Hen.  &  M.  219;  4  J.  J. 
Marsh.  543;  2  Me.  336  ;  2  Ala.  269  ;  Wright, 
Ohio,  73;  29  Vt.  187;  22  Ga.  168;  upon 
notice  of  time  and  place  when  and  where  it  is 
to  be  done;  Buller,  N.  P.316;  8  Cow.  766  ; 

1  Ind.  389;  2  Ga.  211,  262.  As  to  the  course 
to  be  pursued  in  case  of  the  death  of  the 
judge  before  authentication,  see  7  D.  &  L. 
252;  2  Duer,  607. 

Facts  not  appearing  on  the  bill  are  not  pre¬ 
sumed;  11  Ala.  29;  4  Monr.  126;  5  Rand. 
606;  3  llawle,  101 ;  1  Pick.  37  ;  2  Miss.  315; 
5  11a.  457  ;  7  Cranch,  270.  F or  decisions  as 
to  the  requisite  statements  of  fact  and  law, 
Kc  1  Aik.  210;  2  id.  26;  3  Jones,  No.  C. 
J07;  2  Harr.  &  J.  376;  7  id.  279  ;  2  Leigh, 
840;  4  Hen.  &  M.  270 ;  5  Ala.  71  ;  29  A^la. 
*•8.  322  ;  4  Ohio,  79;  7  Ohio  St.  22;  20 
13^;  4  Mich.  478;  4  Iowa,  349;  17  Ill. 
*84  ;  22  Mo.  321  ;  2  Pet.  15  ;  7  Cranch,  270; 
9  W  heat.  651  ;  4  How.  4. 

.  Fjf'ect  of.  The  bill  when  sealed  is  conclu¬ 
de  evidence  as  to  the  facts  therein  stated 
i8  be^rei1  the  parties ;  3  Burr.  1 765  ;  3  Dali. 

1  ’  ®  Wend.  276,  in  the  suit  to  which  it  re- 
H  M  *,Ut  n°  ^urtker  i  23  Miss.  1 56  ;  see  1  T. 
bv»k°?M.®  ’  aru*  objections  not  appearing 
,'rftlheb‘1J,lrc excluded  ;  8  East,  280;  2  Binn. 
i  7Ialst.  160;  1  Pick.  37;  14  id.  370; 
79-  i?‘.4l8»  254i  2  Me.  337;  25  id. 

iV.T'Mi  lOConn.  146;  U  id.  159; 
Gill  *,  r*  843;  8  Miss.  671;  10  id.  510;  12 
W*  V  64  J  10  Vt.  255;  7  Mo.  288;  11 
689-  i’0  .99'  3  How.  553.  And  see  17  Ala. 
80  Vt  7V!;  2Ark-506;  lOYerg.  499; 

It1*  233-  .But  see  4  Hen.  &  M.  200. 
whj0«  !!aW8  ^  question  only  the  points  to 
8  ifi  Ahe  cxcoption  is  taken  ;  5  Johns.  467  ; 
Re  *  j,  1  Green,  N.  J.  216  ;  10  Conn.  75, 
At  does  not  of  itself  operate  ft  stay  of 


proceedings;  18  Wend.  509;  19  Ga.  588 
See  5  Hill,  N.  Y.  510. 


BILL  OF  EXCHANGE.  A  written  or¬ 
der  from  one  person  to  another,  directing  the 
person  to  whom  it  is  addressed  to  pay^to  a 
third  person  a  certain  sum  of  money  therein 
named.  Byles,  Bills,  1. 

An  open  (that  is  unsealed)  letter  addressed 
by  one  person  to  another  directing  him,  in 
effect,  to  pay,  absolutely  and  at  all  events,  a 
certain  sum  of  money  therein  named,  to  a 
third  person,  or  to  any  other  to  whom  that 
third  person  may  order  it  to  be  paid,  or  it 
may  be  payable  to  bearer  or  to  the  drawer 
himself,  i  Dan.  Neg.  Inst.  26. 

A  bill  of  exchange  may  be  negotiable  or  non- 
negotiable.  If  negotiable,  it  may  be  transferred 
either  before  or  after  acceptance. 

The  person  making  the  bill,  called  the  drawer, 
is  said  to  draw  upon  the  person  to  whom  it  is  di¬ 
rected,  and  undertakes  impliedly  to  pay  the 
amount  with  certain  costs  if  he  refuse  to  comply 
with  the  command.  The  drawee  is  not  liable  on 
the  bill  till  after  acceptance,  and  then  becomes 
liable  as  principal  to  the  extent  of  the  terms  of 
the  acceptance  ;  while  the  drawer  becomes  liable 
to  the  payee  and  indorsees  conditionally  upon  the 
failure  of  the  acceptor  to  pay.  The  liabilities 
between  indorsers  and  indorsees  are  subject  to 
the  same  rules  as  those  of  indorsers  and  indorsees 
on  promissory  notes.  Regularly,  the  drawee  is 
the  pereon  to  become  acceptor ;  but  other  parties 
may  accept,  under  special  cireum stances. 

A  foreign  bill  of  exchange  is  one  of  which 
the  drawer  and  drawee  are  residents  of  coun¬ 
tries  foreign  to  each  other.  In  this  respect 
the  states  of  the  United  States  are  held  foreign 
as  to  each  other ;  •  2  Pet.  589  ;  10  id.  572 :  12 
Pick.  483  ;  15  Wend.  527  ;  3  A.  K.  Marsh. 
488;  1  Const.  400;  1  Hill,  So.  C.  44 ;  4 
Leigh,  37  ;  15  Me.  136  ;  20  id.  139  ;  49  Ala. 
242^  266  ;  8  Dana,  133;  9  N.  II.  558;  4 
Wash.  C.  C.  148.  But  see  contra ,  5  Johns. 
384,  and  see  6  Mass.  162. 

An  inland  bill  is  one  of  which  the  drawer 
and  drawee  are  residents  of  the  same  state  or 
country;  25  Miss.  143.  As  to  whether  a  bill 
is  considered  as  foreign  or  inland  when  made 
partly  in  one  place  and  partly  in  another,  see 

5  Taunt.  529  ;  8  id.  679  ;  Gow.  56  ;  1  Maule 

6  S.  87.  Defined  by  statute  19  &  20  Viet. 


2.  97,  §  7. 

*  The  distinction  between  inland  and  foreign 
bills  becomes  important  with  reference  to  the 
Ljuestion  whether  protest  and  notice  are  to  be 
given  in  case  of  non-aeeeptanee.  Sec  3  Kent, 
95 ;  Protest. 

The  parties  to  a  bill  of  exchange  are  the 
I  rawer,  the  drawee,  the  acceptor,  and  the 
payee.  Other  persons  connected  with  a  hill 
in  ease  of  a  transfer  as  parties  to  the  transfer 
ire  the  indorser,  indorsee,  and  holder,  ooe 
those  titles.  It  sometimes  happens  that  one 
3r  more  of  the  apparent  parties  to  a  bill  are 
fictitious  persons.  The  rights  of  a  bona  f<e 
bolder  are  not  thereby  prejudiced  where  the 
pavee  und  indorser  arc  fictitious ;  2  H.  Blacks  . 
78  ;  3  Term,  174,  481  ;  1  Campb.  130;  19 
Yes.  Ch.  311  ;  40  N.  H.  26 ;  or  even  where 
the  drawer  and  payee  are  both  fictitious,  10 
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B.  &  C.  468 ;  and  all  the  various  parties  need 
not  be  different  persons ;  18  Ala.  76  ;  1  Story, 
22.  The  qualifications  of  parties  who  are  to 
be  made  liable  by  the  making  or  transfer  of 
bills  are  the  same  as  in  case  of  other  con¬ 
tracts.  See  Parties. 

The  bill  must  be  written ;  1  Pardessus,  344  ; 

2  Stra.  955. 

It  should  be  properly  dated ,  both  as  to 
place  and  time  of  making ;  Beawes,  Lex 
Merc.  pi.  3  ;  2  Pardessus,  n.  333;  1  B.  &C. 
398.  But  see  30  Vt.  11;  7  Cow.  337.  If 
not  dated,  it  will  be  considered  as  dated  at 
the  time  it  was  made;  32  Ind.  375.  Bills 
are  sometimes  ante-  or  post-dated  for  conve¬ 
nience  ;  8  S.  &  R.  425. 

The  superscription  of  the  sum  for  which 
the  bill  is  payable  will  aid  an  omission  in  the 
bill,  but  is  not  indispensable;  2  East,  PI.  Cr. 
951  ;  1  R.  I.  398. 

The  time  of  payment  should  be  expressed ; 
but  if  no  time  is  mentioned  it  is  considered  as 
payable  on  demand  ;  7  Term,  427  ;  2  B.  & 
C/l57;  51  Me.  376  ;  3  Watts,  339. 

The  place  of  payment  may  be  prescribed 
by  the  drawfer ;  Beawes,  Lex  Merc.  pi.  3  ;  8 
C.  B.  433  ;  or  by  the  acceptor  on  his  accept¬ 
ance  ;  Chitty,  Bills,  172;  3  Jur.  34  ;  7  Barb. 
652  ;  but  is  not  as  a  general  practice,  in  which 
last  case  the  bill  is  considered  as  payable  and 
to  be  presented  at  the  usual  place  of  business 
of  the  drawee,  1 1  Penn.  456,  at  his  residence, 
where  it  was  made,  or  to  him  personally  any¬ 
where  ;  10  B.  &  C.  4 ;  M.  &  M.  381 ;  4  C. 
&  P.  35. 

Such  an  order  or  request  to  pay  must  be 
made  as  demands  a  right,  and  not  as  asks  a 
favor;  M.  &  M.  171  ;  and  it  must  be  abso¬ 
lute,  and  not  contingent ;  8  Mod.  363  ;  4  Ves. 
Ch.  372;  1  R.  &  R.  193;  2  B.  &  Aid.  417; 
5  Term,  482;  4  Wend.  275;  H  Mass.  14; 
13  Ala.  205  ;  3  Halst.  262;  6  J.  J.  Marsh. 
170;  1  Ohio,  272  ;  9  Miss.  393  ;  5  Ark.  401; 
1  La.  Ann.  48;  10  Tex.  155.  Mere  civility 
in  the  terms  does  not  alter  the  legal  effect  of 
the  instrument. 

The  word  pay  is  not  necessary;  deliver  is 
equally  operative ;  2  Ld.  Raym.  1397;  8  Mod. 
364  ;  as  well  as  other  words  ;  9  C.  B.  570  ; 
but  they  must  be  words  requiring  payment ; 
10  Ad.  &  E.  98  :  “  il  vous  plaira  de  payer 99 
is,  in  France,  the  proper  language  of  a  bill; 


Pailliet,  Man.  841. 

Each  of  the  duplicate  or  triplicate  (as  the 
case  may  be)  bills  of  a  set  of  foreign  exchange 
contains  a  provision  that  the  particular  bill  is 
to  be  paid  only  if  the  others  remain  at  the 
time  unpaid;  see  2  Pardessus,  n.  342 ;  and  all 
the  parts  of  the  set  constitute  but  one  bill ;  7 
Johns.  42  ;  2  l)all.  134.  A  bill  should  desig¬ 
nate  the  payee;  26  E.  L.  & :  Eq.  404  ;  36  id. 
165*  11  Barb.  241  ;  13  Ga.  55;  30  Miss. 

122-  16  Ill.  169;  and  see  1  E.  D.  Smith,  1; 
8  Ind.  18  ;  but  when  no  payee  is  designated, 
the  holder  by  indorsement  may  fill  blank 
with  his  own  name ;  2  Maule  &  _S.  9 ) ,  4 
Caropb.  97  ;  see  6  Ala.  N.  s.  86 ;  and  if  payable 
to  the  bearer  it  is  sufficient;  3  Burr.  1526. 


or 

re 

lym. 


To  make  it  negotiable,  it  must  iw 
to  the  order  of  the  payee  or  to  the  I  pa-Val,le 
must  contain  other  equivalent  an,l  0 
words  of  transfer;  1  Salk, 

154o  ;  6  Term,  123  ;  9  B.  &  C  ana  BajIn 
&  C.  275  ;  1  Dali.  194-  i  1 » 
Gill,  348;  1  Harr.  Del.  32;  3  Hu  mV 3  V1  2 
1  Ga.  236;  1  Ohio,  272  ;  otherwiX'®12’ 
states  of  the  United  States  bv  statute 
Scotk.,,1;  Va.  Rev.  Slat.  1849,71',,“!" 

10  B.  Monr.  28G ;  1  Bell,  Com.  401 

Ill.  218.  But  in  England  and  the  United 
States  negotiability  is  not  essential  tothe  <7 
idity  of  a  bill ;  3  Kent,  78  ;  6  Term,  lV« 
Taunt.  328;  9  Johns.  217;  10 Gill  &J  2q«. 
31  Penn.  506;  9  Wall.  544;  though  it  is 
otherwise  in  France;  Code  de  Comm,  art 
“  10,  188  ;  2  Pardessus,  n.  339. 

The  sum  for  which  the  bill  is  drawn  should 
be  written  in  full  in  the  body  of  the  instru¬ 
ment,  as  the  words  in  the  body  govern  incase 
of  doubt ;  5  Bingh.  n.  C.  425 ;  8  Blackf.  144; 
1  R.  I.  398;  the  marginal  figures  are  not  a 
part  of  the  contract,  but  a  mere  memorandum; 
1  R.  I.  398;  98  Mass.  12. 

The  amount  must  be  fixed  and  certain,  and 
not  contingent ;  2  Salk.  375;  2  Miles,  442. 
It  must  be  payable  in  money,  and  not  in  mer¬ 
chandise  ;  7  Johns.  321,  461 ;  4  Cow.  452; 

11  Me.  398;  6  N.  H.  159;  7  Conn.  110;  1 
N.  &  M’C.  254;  3  Ark.  72;  8  B.  Monr. 
168  ;  see  7  Miss.  52  ;  and  is  not  negotiable  if 
payable  in  bank  bills  or  in  currency  or  other 
substitutes  for  legal  money  of  similar  denom¬ 
inations  ;  2  McLean,  10 ;  3  id.  106 ;  3  M  end. 
71;  7  Hill,  N.  Y.  359;  11  Vt.  268;  3 
Humphr.  171;  6  id.  303;  7  Mo.  595, 
Ark.  481;  13  id.  12;  held  otherwise  in  lo 
Ohio,  118  ;  16  id.  5  ;  17  Miss.  45/ ;  9  M°' 
697  ;  6  Ark.  255;  1  Tex.  13,  246,  503,  4 

Ala.  N.  S.  88,  140.  t.i,„n,nner 

It  is  not  necessary,  however,  that  th i  m  ^ 

should  be  current  in  the  place  of  pa' 
where  the  bill  is  drawn ;  it  may  be  ^ 

money  of  any  country  whatever,  -  ^ 

193;  23  Wend.  71.  But  it  is  n  t 
the  instrument  should  express  t  P  -n  the 
nomination  of  money  when  P  J  t],at  the 
money  of  a  foreign  countr),  in  u;valent 
courts  may  be  able  to  ascer  ai  .  « je;  \  l)an. 
value  ;  otherwise  it  is  not.^  ^‘able  in  O 

of  any  use  in  a  negotiable  bi  L  ,81 ;  * 
218;  3  Mete. 

Rich.  So.  C.  413;  5 


31  Penn.  506.  ti,e  accoum  «■ 

A  direction  to  P,ace  ,-j  person,  's 
one,  drawer,  drawee,  or  tin  “  >ComVns,  1  e 
added,  but  is  unnecesj^ .  g9g 
Merchant,  F,  5,  1  •  ,  j  a  bill,  Lentil 

As  per  advice,  >nse*  to  p*)'  the  blU 

the  drawee  of  authon  n 

advised;  Chitty,  B.1 bv  the  &  iD 
It  should  be  name  ^ 

though  it  is  sufficient  if  ** 


•C0U  '  often 
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the  body  of  the  instrument ;  2  Ld.  Ray  in. 
1376'  1  Stra.  609;  1  Iowa,  231;  27  Ala.  N. 
8  515;  see  12  Barb.  27;  and  should  be  ad¬ 
dressed  to  the  drawee  by  the  Christian  name 
and  surname,  or  by  the  full  style  of  the  firm  ; 
2  Pardessus,  n.  335  ;  Beawes,  Lex  Merc.  pi. 
3;  Chitty,  Bills,  186. 

Provision  may  be  made  by  the  drawer,  and 
inserted  as  a  part  of  the  bill,  for  applying  to 
another  person,  for  a  return  without  protest, 
or  for  limiting  the  damages  for  re-exchange, 
expense,  etc.,  in  case  of  the  failure  or  refusal 
of  the  drawee  to  accept  or  to  pay  ;  Chitty, 
Bills,  188. 

A  bond  fide  holder  of  a  bill  negotiated  be¬ 
fore  maturity  merely  as  a  security  for  an  an¬ 
tecedent  debt  is  not  affected,  without  notice, 
by  equities  or  defences  between  the  original 
parties;  102  U.  S.  14. 

See  Indorsement;  Indorser;  In¬ 
dorsee;  Acceptance;  Protest;  Dam¬ 
ages. 

Consult  Bayley ;  Byles ;  Chitty ;  Cunning¬ 
ham  ;  Edwards  ;  Kyd  ;  Marius ;  Parsons ;  Po- 
thier;  Story ;  on  Bills  ;  Daniels,  Neg.  Instru¬ 
ments;  3  Kent,  75-128;  1  Ves.  Jr.  86,  514, 
Supp. ;  Merlin,  Repertoire,  Lettre  et  Billet 
de  Change;  Bouvier,  Institutes,  Index. 

BILL  FOR  FORECLOSURE.  In 
Equity  Practice.  One  which  is  tiled  by  a 
mortgagee  against  the  mortgagor,  for  the  pur¬ 
pose  of  having  the  estate  sold,  thereby  to  ob¬ 
tain  the  sum  mortgaged  on  the  premises,  with 
interest  and  costs.  1  Maddock,  Ch.  Pr.  528. 
See  Foreclosure. 


BILL  OF  GROSS  ADVENTURE.  In 

French  Maritime  Law.  Any  written  in¬ 
strument  which  contains  a  contract  of  bot¬ 
tomry,  respondentia,  or  any  other  kind  of 
njaritime  loan.  There  is  no  corresponding 
English  term.  Hall,  Marit.  Loans,  182,  n. 
oee  Bottomry  ;  Gross  Adventure  ;  Re¬ 
spondentia. 


BILL  OF  HEALTH.  In  Commercial 
"aw.  A  certificate,  properly  authenticated, 
‘•it  a  certain  ship  or  vessel  therein  named 
comes  from  a  place  where  no  contagious  dis- 
ynpers  prevail,  and  that  none  of  the  crew 
t  ie  time  of  her  departure  were  infected 
j  .uny  such  distemper. 

fr  *  lsu&enerally  found  on  board  ships  coming 
r°m  the  Levant,  or  from  the  coasts  of  Bar- 
^«ir\  where  the  plague  prevails;  1  Marsh.  Ins. 
fro  ’  an<  *S  ncccssary  whenever  a  ship  sails 
in  u  suspected  port,  or  where  it  is  required 
‘  he  port  of  destination  ;  Holt,  167;  1  Bell, 
0rum-  5th  ed.  553. 

®cotcl1  Law.  An  application  of  a 
0f  ;n  ,n  custody  to  be  discharged  on  account 
1'cqu'  1  -t  l  Where  the  health  of  a  prisoner 
re<!n|Hf-S  lt:’  he.ma.v  he  indulged,  under  proper 
mav  1  ,0nS’  such  a  degree  of  liberty  as 
Com  kIl neccssary  to  restore  him;  2  Bell, 
5th  ed*  549;  Paterson,  Comp.  §  1129. 

FORpd  lMpEACHING  A  DECREE 

must  \  In  Equity  Practice.  This 

e  an  original  bill,  which  may  be  filed 


without  leave  of  court ;  1  Sch.  &  L.  355 ;  2 
id.  576  ;  1  \  es.  Ch.  120;  3  Brown,  Ch.  74; 
1  T.  &  R.  1 78. 

It  must  state  the  decree,  the  proceedings 
which  led  to  it,  and  the  ground  on  which  it*is 
impeached ;  Story,  Eq.  PI.  §  428. 

1  he  effect  of  the  bill,  if  the  prayer  be 
granted,  is  to  restore  the  parties  to  their  for¬ 
mer  situation,  whatever  their  rights ;  see  Story, 
Eq.  PI.  §  426  et  seq. ;  Mitford,  Eq.  PI.  84." 

BILL  OF  INDICTMENT.  In  Practice. 
A  written  accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor,  lawfully  presented 
to  a  grand  jury.  If  twelve  or  more  members 
of  the  jury  are  satisfied  that  the  accused  ought 
to  be  tried,  the  return  is  made,  A  true  bill ; 
but  when  no  sufficient  ground  is  shown  for 
putting  the  accused  on  trial,  a  return  is  made, 
Not  a  true  bill,  or,  Not  found;  anciently, 
Ignoramus.  See  True  Bill. 

BILL  OF  INFORMATION.  In  Equity 
Practice.  One  which  is  instituted  by  the 
attorney-general  or  other  proper  officer  in  be¬ 
half  of  the  state  or  of  those  whose  rights  are 
the  objects  of  its  care  and  protection. 

If  the  suit  immediately  concerns  the  right 
of  the  state,  the  information  is  generally  ex¬ 
hibited  without  a  relator.  If  it  does  not 
immediately  concern  those  rights,  it  is  con¬ 
ducted  at  the  instance  and  under  the  imme¬ 
diate  direction  of  some  person  whose  name  is 
inserted  in  the  information  and  is  termed  the 
relator.  In  case  a  relator  is  concerned,  the 
officers  of  the  state  are  not  further  concerned 
than  as  they  are  instructed  and  advised  by 
those  whose  rights  the  state  is  called  upon  to 
protect  and  establish.  Blake,  Ch.  PL  50.  See 
Harrison,  Ch.  Pr.  151  ;  Mitf.  Eq.  PI.  (by 
Tyler)  196;  Information. 

BILL  OF  INTERPLEADER.  In 
Equity  Practice.  Due  in  which  the  person 
exhibiting  it  claims  no  right  in  opposition  to 
the  rights  claimed  by  the  person  against  whom 
the  bill  is  exhibited,  but  prays  the  decree  of 
the  court  touching  the  rights  of  those  persons, 
for  the  safety  ol  the  person  exhibiting  the 
bill.  Cooper,  Eq.  Plead.  43 ;  Mitford,  Eq. 
Plead.  32;  24  Barb.  154;  19  Ga.  513. 

A  bill  exhibited  by  a  third  person,  who,  not 
knowing  to  whom  he  ought  of  right  to  render 
a  debt  or  duty  or  pay  his  rent,  fears  he  may 
be  hurt  by  some  of  the  claimants,  and  there¬ 
fore  prays  he  may  interplead,  so  that  the 
court  may  judge  to  whom  the  thing  belongs, 
and  he  "be  thereby  safe  on  the  payment; 
Pract.  Reg.  78 ;  Harrison,  Ch.  Pr.  45 ;  Ed¬ 
wards,  Inj.  393;  2  Paige,  Ch.  199,  570;  6 
Johns.  Ch.  445;  3  Jones,  No.  C.  83. 

A  bill  of  the  former  character  may,  in 
general,  be  brought  by  one  who  has  in  his 
possession  property  to  which  two  or  more  lay 
claim;  31  N.  II.  354;  24  Barb.  154;  11  Ga. 
103;  19  id.  513;  23  Conn.  544;  12  Gratt. 
117;  15  Ark.  389;  18  Mo.  S80. 

Such  a  bill  must  contain  the  plaintiff’s 
statement  of  his  rights,  negativing  any  in¬ 
terest  in  the  thing  in  controversy ;  3  Story, 
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71  : 


Lr  J^r.  |  ^1 ;  aad  see  3  Siodf.  Ck.  5 

but  fbrrwuag  a  dear  tide  to  gsalrsain  lie  b 
3  Madd.  277 :  5  id.  47 ;  sad  also  tie 
of  ik  oppose  puties  ;  4  Paige,  Cb-  384 :  * 
si.  U9  ;  7  Hare,  57  ;  bare  annexed  tie 

amdnit  rf  tie  pkiaif  that  tkre  is  so  col*  , 
kzskjo  letwft*  La  a ad  dtWer  of  tie  psfdes : 
31  X.  H.  354 :  mm*.  contain  ie  q£*t  to  bring 
aobej  iao  coon  if  iet  if  dwe,  tie  bill  beiag 
demurrable,  if  there  s*  iihre.  caksg  it  b 
offered  or  else  actually  proioed;  Hisfard. 
Eq.  PL  42:  Bar-on.  Ssit  in  Eq.  47,  n.  1 : 
must  »bov  tha:  there  are  penoo*  ia  being 
capable  of  interpleading  and  setting  «p  oppo¬ 
site  c»Im« :  1*  Yes.  Ck.  377. 

I”  sboaid  pray  that  tie  defecdasts  sk  forth 
their  several  titles,  and  interplead,  settle,  and 
adj  ust  tfceir  demands  between  themselves.  It 
also  generally  pray*  an  injunction  to  restrain 
the  proceedings  of  the  claimants,  or  either  of 
them,  at  law  :  and  in  this  case  tie  bill  shonld 
offer  to  bring  tie  money  into  conn :  and  tie 
court  will  not.  in  general,  act  upon  this  part 
of  fie  prayer  unless  the  money  be  actually 
brought  into  court;  4  Paige.  Ch-  3*4 ;  € 
Johns.  Ch.  445. 

In  tie  absence  of  statutes,  sal  a  UQ  doe? 
not  ordinarily  lie,  except  where  there  is 
privity  of  scene  sort  between  all  tie  parties, 
and  where  the  claim  by  all  b  of  tie  same 
racitp  and  character :  2  Ves.  Ch.  104:  3 
Anstr.  728;  7  Sim.  321;  3  Beav.  372 ;  S*wy, 
Eq.  Jut.  §6  *07-821 ;  24  Vt.  632  ;  2  ImL  462. 
The  decree  for  interpleader  may  be  ob- 


*:  I* 


or  they  paying  freight  for  & 

745 :  AjC.  Sk 216 ;  Code  dcC 

A  similar  mkjncrwbdgmem 
rier  by  hmi. 

It  should  ermsaia  the  ^ 

or  consigner:  tie  same  of  tie 
cases  of  tie  Teasel  ami  her 
of  shipment  and  c-^trtat  .rc  ;  the  trW 
aad.  in  tie  ncp. 

Jd  U*3w 

Tfcccaa  h  »  rx*  neresgan  das  3* 
cLceld  sa  the  bd  «  b*£^.  xttx  B 
restrict  the  carrier's  ccnscc  law  ta 

assent  thereto  ats  be  shows.  Ti 
need  not  be  express,  it  b  sc&aeaslv 
by  aa  acceptance  cf  the  l£i  of 
taming  the  restrictfccs :  36  Conn.  63 :  ’  ft* 
Rep.  232 ;  16  IGek.  72:  21  3 

Iowa.  476- 

It  b  ass ally  made  ia  three  or  im 
parts,  one  of  which  b  sent  to  the 
with  tie  gooes,  one  or  mere  odes  r?  *x 
to  him  by  difervct  coeveyaBcesw  ®  sn 
tabled  by  the  mervLan  or  12c  m 

should  be  retained  by  the  mirror.  Airac. 
Skip p.  217. 

It  b  regarded  as  so  xari  Berdocse:  It! 
U  S.  357  :  A:  ecmmoB  hw  kb  ?*-<--  i»cr- 
tiable :  44  Conn.  572;  lT.R.63;  iSml 
C.  1048  ;  and  ia  many  cf  the  sa»  35  ns 
so  by  statute- 

It  b  also  assignable  by  endrrsen-T'-  vu^s 
bv  tie  assignee  beccmes  eEtshd  to  Uc  gob 


_ _ _ _ _ _ t _ _ y _ _  _rf _ p  , 

tained,  after  a  bearing  b  reached,  in  the  usml  subject  to  the  shipper* s  right  ct  ^T7*f  E 

manner:  1  T.  &  R.  30;  1  Cox,  Ck  425 ;  4  transitu,  in  seme  cases,  ard  »  ^ 

Brown,  Ch.  227  :  2  Paige.  Ch.  570;  or  with-  See  Liexs  :  Stoppage  pTusiff 
out  a  hearing,  if  the  defendants  do  not  deny  But  tie  assignee  obex-ns  by 
the  statements  of  the  bffl;  16  Ves.  Ck.  203:  onlv  tie  title  of  his  as^gwr-  ***  K  s 
Story.  Eg.  PL  §  227  a. 

A  bill  in  the  nature  .  _ 

will  lie  in  manv  cases  by*a  party  in  interest  to  the  rightful  assignee  to  s®*  ** 
ascertain  and  establish  fcss  own  rights,  where  101  L  -  S.  -57 :  57  Oa.  -  - ■ 


-  .  tieHfrr  b  mostly  tie  quality 

of  a  bOl  of  interpleader  by  endorsement  and  deSrtry 

It  t  considered  to  paitabe  «*  «  r" 

.  _ : _ _  also  «  -*»  J 


there  are  other  conflicting  rights  between  third  ..  - - - ,  , 

persons:  Store.  Eq.  PL  § 257 b :  * Paige.  Ch.  cf  a  written  contract.  ?*c.  ck^r. 
1»T3  Jooes,  No.  C.  S3.  See  Istebves-  receipt.  In  fohr  as  n 

qualitv.  or  comfit*®  «  the  ^ 

BILL  OF  LADING.  In  Common  Law.  urer  were  .-"liiad  KT  IK  nrra' 

The  written  evidence  of  a  contract  for  the  car¬ 
riage  and  delivery  of  goods  sent  by  sea  for  a 
certain  freight.  Laughborongk,  J-,  1  H- 
B lacks*.  359.  See  Leggett.  Bdb  of  Lading- 
A  written  acknowledgment  of  the  receipt  of 
certain  goods  and  an  agreement  for  a  consider¬ 
ation  to  transport  and  to  deliver  the  same  at  a 
specified  place  to  a  person  therein  named  or  his 
order.  Porter,  BOls  of  Lading  (a  forth¬ 

coming  book).  See  also  14  XI  alL  526. 

A  memorandum  or  acknowledgment  m 
writing  signed  bv  the  captain  or  master  of 
a  «bip  or  other  veaseL  that  he  has  received 


14  Wall  526. 


Under  die  Admiral? l.H'X  .!<•=*-  «s*f* 
Slates,  contracts  o*  t'iisi 

into  with  the  master  t 

the  apparent  scope  «* 

bind  Tessrj  y  v^aacts 

In  good  "order  on  board  of  his  ship  or  vessel,  pipped  on 

therein  named,  a.  the  place  therein  mentKmed,  «  **  'TL^’iZ 

certain  goods  therein  specified,  winch  he  pn^  <*  ««  -  -  - 

mises  to  deliver  in  like  good  order  (the  dan¬ 
gers  of  the  sea  excepted)  at  the  place  therein 
appointed  for  the  delivers  ot  the  same,  to  the . 

Cuosifree  therein  named,  or  to  hb  assigns,  he  , 


receipt,  and  the  carrier  maj 
tradjct  h  by  parol ;  b«t  as  ^ 

ment  to  carry  ard  celriw-  ^f^  * 

be  constroed  accoroi^  ■  L*.  5  x- 


Uiu?*  wt;  -  v  Y  S^:  ' 

Mass.  «2:  T  id.  S>/^; 

523 ;  25  Bart>.  >«?  ^ 

Adm.  209,  597.  See.  also.  J* 


of  the  ownership  «  •—  ,  ^ 

the  master  be  x'U.ii*£!"or  ^4.  s'5 

special  owner ;  but 

not  shipped-  ^  d0^thes»^ 
of  fraud,  create  no  ben 


BILL  PAYABLE 


248 


BILL  QUIA  timet 


BILL 


with  reference  to  some  matter°wh£i.*i,"e,s*» 
litigation,  but  is  liable  to  become  --  “  1101  “ 


197;  3  Ill.  217;  5  Blackf.  316;  3  McLean,  BILL  TO  PERPETtTA'rr 
289  ;  1  Cal.  437  ;  upon  an  order  of  the  court,  MONY.  In  Equity  Practic*  ^Tl. 
in  some  cases;  S  Johns.  248;  19  id.  2G8;  1  is  brought  to s ecure  the testimonv  ^ 
iv.  J.  436  ;  in  others,  without  such  order.  - •  °*  *1^ 

He  need  not  give  particulars  of  matters 
which  he  does  not  seek  to  recover;  4  Exch. 

486  ;  nor  of  payments  admitted ;  4  Abb.  Pr. 

289.  See  6  Howl.  &  L.  656. 

The  plaintiff  is  concluded  by  the  bill  when 
filed;  9  Gill,  146. 

The  defendant,  in  giving  notice  or  pleading 
set-off,  must  \  ‘ 


It  differs  from  a  bill  to  take  Wiv 
ff,  Inasmuch  as  the  latter  is  lul, 
when  there  is  a  suit  already  deperdim“  b  e  0“l? 
murrable  to  if  it  contaiD  a  prater 
Dick.  Cli.  98  ;  2  P.  Will.  162 ; /"J V 1 
Madd.  37.  And  see  1  Sch.  &  L.  316.  t-49ri2 


10 ;  that  the  plaintiff  has  a  positive  intenst  io 


Wend.  20;  7  Blackf.  462;  8  G ratt.  557.  _  .  —  —  ^ •  «.• « v,  m u*ipv; 

The  bill  must  be  as  full  and  specific  as  the  fve  subject- matter,  which  may  be  endanartd 
nature  of  the  case  admits  in  respect  to  all  t^ie  testimony  in  support  of  it  be  I 
matters  as  to  which  the  adverse  party  ought 
to  have  information ;  16  M.  &  \V.  773  ;  but 
need  not  be  as  special  as  a  count  on  a  special 
contract.  The  object  is  to  prevent  surprise  ; 

9  Pet.  541;  5  Wend.  51;  5  Ark.  197;  3 
Green,  17S.  See  3  Pick.  449;  5  Penn.  41. 

BIEL  PAYABLE.  In  Mercantile  Law. 

A  bill  of  exchange  accepted,  or  a  promissory 
note  made,  by  a  merchant,  whereby  he  has 
engaged  to  pay  money.  It  is  so  called  as 
being  payable  by  him.  An  account  is  usuallv 
kept  of  such  bills  in  a  book  with  that  title, 
and  also  in  the  ledger.  See  Parsons,  Notes 
and  Bills. 

BILL  OF  PEACE.  In  Equity  Practice. 

One  which  is  tiled  when  a  person  has  a  right 
which  may  be  controverted  by  various  per¬ 
sons,  at  different  times,  and  by  different  ac¬ 
tions. 

In  such  a  case,  the  court  will  prevent  a 
multiplicity  of  suits  by  directing  an  issue  to  * 
determine  the  right,  and  ultimately  grant  an 
injunction;  1  Maddock,  Chauc.  Pract.  166; 

Blake,  Chanc.  Pract.  48 :  2  Story,  Eq.  Jur. 

§§  852-860;  2  Johns.  Ch.  281;  8  Cranch, 

426. 

Such  a  bill  may  also  be  brought  when  the 
plaintiff,  alter  repeated  and  satisfactory  trials, 
lias  established  his  right  at  law,  and  is  still 
in  danger  of  new  attempts  to  controvert  it. 

In  order  to  quiet  the  possession  of  the  plain-  ~~  *  — ■ ~w-  *  7  ,  •  j  r^j^on 

till',  and  to  suppress  future  litigation,  courts  The  claim  made  y  a  the 

of  equity,  under  such  circumstances,  will  in-  j 
terfere,  and  grant  a  perpetual  injunction ;  2 
Johns.  Ch.  281;  3  id.  529;  8  Cranch,  462; 

Milford,  Eq.  143  ;  Eden,  Inj.  356.  See  a 
full  discussion  in  20  Am.  L.  Reg.  (N.  S.)  561. 

BILL  PENAL.  In  Contracts.  A  writ¬ 
ten  obligation  by  which  a  debtor  acknow¬ 
ledges  himself  indebted  in  a  certain  sum,  and 
binds  himself  for  the  payment  thereof,  in  a 
larger  sum. 


Eq.  PI.  52  ;  that  the  defendant  hak  or  p*! 
tends  to  have,  or  that  he  claims,  an  interest 
to  contest  the  title  of  the  plaintiff  in  the 
subject-matter  ol  the  proposed  testimony; 
Cooper,  PI.  56;  Story,  Eq.  PI.  §  302;  and 
some  ground  of  necessity  for  perpetuating  the 
evidence;  Story,  Eq.  PI.  §  308;  Mittord, 
Eq.  PL  52,  148,  n. ;  Cooper,  Eq.  PI.  53. 

The  bill  should  describe  the  right  in  which 
it  is  brought  with  reasonable  certainty,  so  as 
to  point  the  proper  interrogations  on  both 
sides  to  the  true  merits  of  the  controversy;  1 
Vern.  312;  Cooper,  Eq.  PI.  56;  and  should 
pray  leave  to  examine  the  witnesses  touching 
the  matter  stated,  to  the  end  that  their  testi¬ 
mony'  may  be  preserved  and  perpetuated: 
Mitford,  Eq.  PL  52. 

BILL  OF  PRIVILEGE.  In  English 
Law.  The  form  of  proceeding  again>t  aa 
attorney  of  the  court,  who  is  not  liable  to 
arrest.  Brooke,  Abr.  Bills;  12  Mod.  lw- 
It  is  considered  a  privilege  lor  the 
of  clients  ;  4  Burr.  2113  ;  2  Wils.  44 ; 

SSI ;  and  is  said  to  be  confined  to  sdc 
practise ;  2  Maule  &  S.  605.  But  set*  1 
&  P.  4;  2  Lutw.  1667.  See,  genenU. 
Sharsw.  Bla.  Com.  289,  n. 

BILL  OF  PROOF.  In  English 

by  a  tin 

the  subject-matter  in  depute  <* 

parties  to  a  suit  in  the  court  01  r  *$5. 
London.  2  Chitty,  Pract.  492 ;  1  ‘  ^ 

BILL  TO  QUIET  POSSESSIO 
TITLE.  See  Bill  of  Peace. 

BILL  QUIA  TIMET.  In 

tice.  One  which  is  filed  when  a  r  ‘  rfcr 
titled  to  property  of  a  personal  ^fnd 
another’s  death,  and  has  reason  v0SSessff\ 
,v  be  destroyed  by  the 


larjirr  suiu.  j  it  may  ucuwivt.-  .  *  f  hein^  SU1!!*^' 

Bonds  with  conditions  have  superseded  such  or  when  he  is  apprehensive  o!  ^  or’  evvfl 
bills  in  modern  practice.  Stephen,  Plead,  to  a  future  inconvenience,  -oned  b v  t** 

n  TL/v,»  am  enmutimofi  r»vl  1 1  Kills  aK  nAs^tKIa  ♦a  Vi  Q  nru>n  or  be  OCCO.  qJ  jD* 


265,  n.  They'  are  sometimes  called  bills  ob-  possible,  to  happen  or  be  0<**^j]jty 
licatcrv,  and  are  properly  so  called ;  but  every  neglect,  inadvertence,  or  cu  p 
bill  obligatory  is  not  a  bill  penal.  Comyrns,  other.  .  fl(je  o 

Hie.  Obligations ,  D;  Croke,  Car.  515.  See  L^pon  a  proper  case  being  ^  p 
2  Ventr.  i06,  198. 


made  «* 


tb« 


Upon  a  proper  case  being  n1®  nrop^ 
court  will,  in  one  case,  sec 


bill  receivable 
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for  the  use  of  the  party  (which  is  the  object 
of  the  bill),  by  compelling  the  person  in  pos¬ 
session  of  it  to  give  a  proper  security  against 
any  subsequent  disjKwition  or  wilful  destruc¬ 
tion  ;  and,  in  the  other  case,  they  will  quiet 
the  party’s  apprehension  of  future  incon¬ 
venience,  bv  removing  the  causes  which  may 
lead  to  it;  1  Madd.  Ch.  Pr.  218  ;  Blake,  Ch. 
Pr  37,  47  ;  2  Story,  Eq.  Jur.  §§  825,  851. 
See  9  Gratt.  398;  H  On.  570;  8  Tex,  337  ; 

2  Md.  Ch.  Bee.  157,  442  ;  4  Edw.  Ch.  228; 
Bouvicr,  Inst. 

BILL  RECEIVABLE.  In  Mercantile 
Law.  A  promissory  note,  bill  of  exchange, 
or  other  written  security  for  money  payable 
at  a  future  day,  which  a  merchant  holds.  So 
called  because  the  amounts  for  which  they 
arc  given  are  receivable  by  the  merchant. 
They  are  entered  in  a  book  so  called,  and  are 
charged  to  an  account  in  the  ledger  under  the 
same  title,  to  which  account  the  cash,  when 
received,  is  credited.  See  Parsons,  Notes 
and  Bills. 

BILL  OF  REVIEW.  In  Equity  Prac¬ 
tice.  One  which  is  brought  to  have  a  decree 
of  the  court  reviewed,  altered,  or  reversed. 

It  Is  only  brought  after  enrolment ;  1  Ch.  Cas. 
54 :  3  P.  Will.  371 ;  5  Rich.  Eq.  421 ;  1  Story,  Eq. 
PI.  §  403;  and  is  thus  distinguished  from  a  bill 
iu  the  nature  of  a  bill  in  review,  or  a  supple¬ 
mental  bill  in  the  nature  of  a  bill  in  review ;  5 
Mas.  303 ;  2  Saudf.  Ch.  70 ;  Gilbert,  For.  Rom. 
c.  10,  p.  182. 

It  must  be  brought  either  for  error  in  point 
of  law;  2  Johns.  Ch.  488;  Cooper,  Eq.  PI. 
89 ;  or  for  some  new  matter  of  fact,  relevant 
to  the  case,  discovered  since  publication  passed 
in  the  cause,  and  which  could  not,  with  rea¬ 
sonable  diligence,  have  been  discovered  be¬ 
fore;  7  Fed.  Ilep.  533  ;  22  Wall.  60;  95  U. 
S.  99;  2  Johns.  Ch.  488;  see  3  Johns.  124  ; 
1  Hempst.  118;  27  Vt.  638;  25  Miss.  207. 
It  cannot  be  filed  without  leave  of  court ;  6 
Rich.  Eq.  364 ;  which  is  not  granted  as  of 
course;  1  Jones,  Eq.  10. 

BILL  OF  REVIVOR.  In  Equity  Prac¬ 
tice.  One  which  is  brought  to  continue  a  suit 
which  has  abated  before  its  final  consumma¬ 
tion,  as,  for  example,  by  death,  or  marriage 
of  a  female  plaintiff. 

It  must  be  brought  by  the  proper  repre¬ 
sentatives  of  the  person  deceased,  with  refer¬ 
ence  to  the  property  which  is  the  subject- 
matter;  4  Sim.  318;  2  Paige,  Ch.  358;  Story, 
£q.  PI.  §  354  et  seq. 

BILL  OF  REVIVOR  AND  SUPPLE¬ 
MENT.  In  Equity  Practice.  One  which 
19  a  compound  of  a  supplemental  bill  and  bill 
of  revivor,  and  not  only  continues  the  suit, 
which  has  abated  by  the  death  of  the  plaintiff, 
0r.  the  like,  but  supplies  any  defects  in  the 
original  bill  arising  from  subsequent  events, 
so  as  to  entitle  the  party  to  relief  on  the  whole 
merits  of  his  case.  5  Johns.  Ch.  334 ;  Mit- 
fo"L  Eq.  PI.  82,  74. 

bill  of  RIGHTS.  A  formal  and  pub¬ 
lic  declaration  of  popular  rights  and  liberties. 


I  he  English  Bill  of  Rights  is  a  statute  passed 
m  1689,  affirming  and  asserting  certain  rights 
of  the  British  people.  Sec  Hullam,  Hist.  In 
the  L  nited  States,  such  bills  have  been  incor¬ 
porated  with  the  constitutions  of  many  of  the 
states.  See  1  Bla.  Com.  128. 


BILL  OF  SALE.  In  Contracts.  A 

written  agreement  under  seal,  by  which  one 
person  transfers  his  right  to  or  interest  in 
goods  and  personal  chattels  to  another. 

It  is  in  frequent  use  in  the  transfer  of  personal 
property,  especially  that  of  which  immediate  pos¬ 
session  is  not  or  cannot  be  given. 

In  England  a  hill  of  sale  of  a  ship  at  sea  or  out 
of  the  country  is  called  a  grand  bill  of  tale ;  but 
no  distinction  is  recognized  in  this  country  be¬ 
tween  grand  and  ordinary  bills  of  sale;  4  Mass. 
061.  The  effect  of  a  bill  of  sale  is  to  transfer  the 
property  in  the  thing  sold. 


By  the  maritime  law,  the  transfer  of  a  ship 
must  generally  be  evidenced  by  a  bill  of  sale  ; 
1  Mas.  306  ;  and  by  act  of  congress,  every  sale 
or  transfer  of  a  registered  ship  to  a  citizen  of 
the  United  States  must  be  accompanied  by  a 
bill  of  sale,  setting  forth,  at  length,  the  certifi¬ 
cate  of  registry;  Act  Jan.  14,  1793,  1  Story, 
U.  S.  Laws,  276.  And  this  bill  of  sale  is  not 
valid  except  between  the  parties  or  those 
having  actual  notice,  unless  recorded;  Rev. 
Suit.  §  4192. 

A  contract  to  sell,  accompanied  by  delivery 
of  possession,  is,  however,  sufficient ;  16  Mass. 
336  ;  8  Pick.  86  ;  16  id.  401 ;  7  Johns.  308. 
See  4  Johns.  54 ;  4  Mas.  515;  1  Wash.  C.  C. 
226  ;  16  Pet.  215. 

BILL  OF  SIGHT.  A  written  description 
of  goods,  supposed  to  be  inaccurate,  but  made 
as  nearly  exact  as  possible,  furnished  by  an 
importer  or  his  agent  to  the  proper  officer  of 
the  customs,  to  procure  a  landing  and  inspec¬ 
tion  of  the  goods.  It  is  allowed  by  an  English 
sUitute  where  the  merchant  is  ignorant  of  the 
real  quantity  and  quality  of  goods  consigned 
to  him,  so  as  to  be  unable  to  make  a  proper 
entry  of  them.  The  entry  must  be  perfected 
within  three  days  after  landing  the  goods. 
Suit.  3  &  4  Will.  IV.  c.  52,  §  24. 


BILL,  SINGLE.  In  Contracts.  A 

vritten  unconditional  promise  by  one  or  more 
versons  to  pay  to  another  person  or  other  per- 
;ons,  therein  named,  a  sum  of  money  at  a  time 
herein  specified.  It  is  usually  under  seal, 
md  may  then  be  called  a  bill  obligatory  ;  2  S. 
k  R.  115.  It  has  no  condition  attached,  and 
s  not  given  in  a  penal  sum ;  Cornyns,  Dig. 
Obligation ,  C.  See  3  Hawks,  10,  465. 

BILL  OF  SUFFERANCE.  In  English 
Law.  A  license  granted  to  a  merchant,  per- 
nitting  him  to  trade  from  one  English  port  to 
mothor  without  paying  customs. 

BILL  TO  SUSPEND  A  DECREE.  In 
Equity  Practice.  One  brought  to  avoid  or 
suspend  a  decree  under  special 

i  r.h  n*«_  3.  61  :  2  id.  8;  Mitford,  Eq. 


PI.  85,  86. 

BILL  TO  TAKE  TESTIMONY  DE 
BENE  ESSE.  In  Equity  Practice.  One 
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which  is  brought  to  take  the  testimony  of 

witnesses  to  a  fact  material  to  the  prosecution 
of  a  suit  at  law  which  is  actually  commenced, 
where  there  is  good  cause  to  fear  that  the 
testimony  may  otherwise  be  lost  before  the 
time  of  trial.  See  1  S.  &  S.  83  ;  2  Story,  Eq. 
Jur.  §  1813,  n. 

It  lies,  in  general,  where  witnesses  are  aged 
or  infirm;  Cooper,  Eq.  PI.  57 ;  Ambl.  65;  13 
Yes.  Ch.  56,  261  ;  propose  to  leave  the  coun¬ 
try  ;  2  Dick.  454 ;  Story,  Eq.  PI.  §  308  ;  or 
there  is  but  a  single  witness  to  a  fact;  1  P. 
Wras.  97;  2  Dick.  648. 

BILLA  VERA  (Lat.).  A  true  bill. 

In  Practice.  The  form  of  wordtf  indorsed 
on  a  bill  of  indictment,  when  proceedings  were 
conducted  in  Latin,  to  indicate  the  opinion  of 
the  grand  jury  that  the  person  therein  accused 
ought  to  be  tried.  See  True  Bill. 

BILLA  CASSETUR  (Lat.  that  the  bill 
be  quashed  or  made  void).  A  plea  in  abate¬ 
ment  concluded,  when  the  pleadings  were  in 
Latin,  quod  billa  cassetur  (that  the  bill  be 
quashed).  3  Bla.  Com.  303 ;  Graham,  Pr. 
611. 

BILLA  EXCAMBII.  A  bill  of  exchange. 

BILLA  EXONERATIONIS.  A  bill  of 

lading. 

BILLET  DE  CHANGE.  In  French 
Law.  A  contract  to  furnish  a  bill  of  ex¬ 
change.  A  contract  to  pay  the  value  of  a 
bill  of  exchange  already  furnished.  Guyot, 
Jtepert.  Univ. 

Where  a  person  intends  to  furnish  a  bill  of  ex¬ 
change  ( lettre  de  change ),  and  is  not  quite  pre¬ 
pared  to  do  60,  he  gives  a  billet  de  change ,  which 
is  a  contract  to  furnish  a  lettre  de  change  at  a 
future  time.  Guyot,  Iiipert.  Univ. ;  Story,  Bills, 
§  2. 

BINDING  OUT.  A  term  applied  to  the 
contract  of  apprenticeship. 

The  contract  must  be  by  deed,  to  which  the 
infant,  as  well  as  the  parent  or  guardian, 
must  be  a  party,  or  the  infant  will  not  be 
bound;  8  East,  25  ;  3  B.  &  Aid.  584;  8  Johns. 
328;  2  Yerg.  546;  4  Leigh,  493;  4  Blaekf. 
437  ;  12  N.  H.  438.  See  also  18  Conn.  337; 
13  Barb.  286;  10  S.  &  R.  416;  1  Mass.  172; 
1  Yt.  69;  1  Ash  in.  267  ;  1  Mas.  78. 

BINDING  OVER.  The  act  by  which  a 
magistrate  or  court  hold  to  bail  a  party  accused 
of  a  crime  or  misdemeanor. 

The  binding  over  may  be  to  appear  at  a 
court  having  jurisdiction  of  the  olFence  charged, 
to  answer,  or  to  be  of  good  behavior,  or  to  keep 
the  peace. 

BIPARTITE.  Of  two  parts.  This  term 
is  used  in  conveyancing ;  jus,  this  indenture 
bipartite,  between  A,  of  the  one  part,  and  B, 
of  the  other  part. 

BIRRETUM,  BIRRETUS.  A  cap  or 

coif  used  formerly  in  England  by  judges  and 
sergeants  at  law.  Spelman,  Gloss. ;  Cun¬ 
ningham,  Law  Diet. 

BIRTH.  The  act  of  being  wholly  brought 
into  the  world. 


The  conditions  of  live  birth 


when 

whole 


a  part  only  of  the  bodyT 
body  must  be  brought  into  th 
and  detached  from  that  of  the  rrmtk  Wor,(1 
after  this  event  the  child  must  be  r’  ^ 
&  P.329;  7  id.  814.  Theetlt t'  5C' 
must  also  be  changed,  and  the  child  mlit*1”1 
an  independent  circulation ;  sf  i. p  .  " 
id.  154.  ’  v-6>r-58<(;9 

But  it  is  not  necessary  that  there  ,hn,,U 
have  been  a  separat.on  of  the  umhilica  ft? 
That  may  still  connect  the  child 
mother,  and  yet  the  killing  of  it  will  Pnn  •  lts 
niunU’r  ;  7  C.  K  P.  8I1';  » 

Beck,  Med.  Jur.  478;  1  Chittv  ju  ,  1 
438 ;  Gestation  ;  Life.  °  d’  Jut' 

BISAILE.  See  Besaile. 

BISHOP.  An  ecclesiastical  officer 
is  the  chief  of  the  clergy  of  his  diocese,  and 
is  the  archbishop’s  assistant.  No  such  officer 
is  recognized  by  law  in  the  United  States. 

BISHOP'S  COURT.  In  English  Law 
An  ecclesiastical  court  held  in  the  cathedral 
of  each  diocese,  the  judge  of  which  is  the 
bishop’s  chancellor. 

BISHOPRIC.  In  Ecclesiastical  Law, 

The  extent  of  country  over  which  a  bishop 
has  jurisdiction ;  a  see;  a  diocese. 

BISSEXTILE.  The  day  which  is  added 
every  fourth  year  to  the  month  of  February, 
in  order  to  make  the  year  agree  with  the 
course  of  the  sun. 

By  statute  21  Hen.  III.,  the  28th  and ‘29th 
of  February  count  together  as  one  day.  This 
statute  is  in  force  in  some  of  the  U.  S. ;  43 
Ind.  35 ;  4  Penn.  5 15.  See  1 0  Cent.  L.  J.  158. 

It  is  called  bissextile,  because  in  the  Roman 
calendar  it  was  fixed  on  the  sixth  day  before  the 
calends  of  March  (which  answers  to  the  twenty* 
fourth  day  of  February),  and  this  day  was 
counted  twice:  the  first  was  called  fawxfw 
prior ,  and  the  other  bissextus  posterior ;  but  the 
latter  wa6  properly  called  bissextile  or  Intercalary 
day. 

BLACK  ACRE.  A  term  used  by  the  old 
writers  to  distinguish  one  parcel  of  land  irom 
another,  to  avoid  ambiguity,  as  well  as  t  t 
inconvenience  of  a  full  description. 

It  is  a  mere  name  of  convenience,  op  t 

j  “A”  and  “  B”  are,  to  distinguish  person 
or  things  under  similar  circumstances. 

BLACK  ACT.  In  English  Law.  1  e 
act  of  parliament  9  Geo.  IL  c.  22.  ^ 

This  act  was  passed  for  the  P0®1®  t  out. 
certain  marauders  who  committee  r  ‘  ^ 

rages  disguised  and  with  faces  blacKen  •  ^ 
was  repealed  by  7  &  8  Geo.  I  •  c* 

4  Sharsw.  Bla.  Com.  245. 

BLACK  BOOK  OF  TS®;1  the 
RALTY.  An  ancient  book  comp  |l(fn 

reign  of  Edward  III.  B  J185.  mitto* 
deemed  of  the  highest  authori .  ^  the 

concerning  the  admiralty.  .  ,  cri®63 

laws  of  Oferon,  at  large;  ftf ^ V iraIty ;  * 
and  offences  cognizable  >n.the  '  n)1,tters  ol 
dinanccs  and  commentaries  on  ^  c0D. 
prize  and  maritime  torts,  i"JurlC  ’ 
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tracts ;  2  Gall.  404.  It  is  said  by  Selden  to 
be  not  more  ancient  than  the  reign  of  Henry 
VI;  Selden,  de  Laud.  Let j.  Any.  c.  32.  By 
other  writers  it  is  said  to  have  been  composed 
earlier.  It  has  been  republished  (1871)  by 
the  British  government,  with  an  introduction 
by  Sir  Travers  Twiss. 

BLACK  BOOK  OF  THE  exche¬ 
quer.  The  name  of  a  book  kept  in  the 
English  exchequer,  containing  a  collection  of 
treaties,  conventions,  charters,  etc. 

BLACK  MAIL.  Rents  reserved,  paya¬ 
ble  in  work,  grain,  and  the  like. 

Such  rents  were  called  black  mail  ( reditus 
nigri )  in  distinction  from  white  rents  ( blanche 
fir  me*) ,  which  were  rente  paid  in  silver. 

A  yearly  payment  made  for  security  and 
protection  to  those  bands  of  marauders  who 
infested  the  borders  of  England  and  Scotland 
about  the  middle  of  the  sixteenth  century  and 
laid  the  inhabitants  under  contribution.  Hume, 
Hist.  Eng.  vol.  i.  473 ;  vol.  ii.  App.  No.  8  ; 
Cowel. 

In  common  parlance,  the  term  is  equivalent 
to,  and  synonymous  with,  extortion — the  ex¬ 
action  of  money,  either  for  the  performance 
of  a  duty,  the  prevention  of  an  injury,  or  the 
exercise  of  an  influence.  It  supposes  the  ser¬ 
vice  to  be  unlawful,  and  the  payment  invol¬ 
untary.  Not  unfret juently  it  is  extorted  by 
threats,  or  by  operating  upon  the  fears  or  the 
credulity,  or  by  promises  to  conceal,  or  offers 
to  expose  the  weaknesses,  the  follies,  or  the 
crimes  of  the  victim  ;  17  Abb.  Pr.  226. 

BLACK  RENTS.  Rents  reserved  in 
work,  grain,  or  baser  money  than  silver. 
Whishaw. 

BLADA.  Growing  crops  of  grain.  Spel¬ 
ean,  Gloss.  Any  annual  crop.  Cowel.  Used 
of  crops,  either  growing  or  gathered.  Reg. 
Orig.  94  b ;  Coke,  2d  Inst.  81. 

BLANCH  HOLDING.  In  Scotch  Law. 

A  tenure  by  which  land  is  held. 

The  duty  Is  generally  a  trifling  one,  as  a  pep¬ 
percorn.  It  may  happen,  however,  that  the  duty 
Is  of  greater  value  ;  and  then  the  distinction  .re¬ 
ceived  in  practice  is  founded  on  the  nature  of 
the  duty.  Stair,  Inst.  sec.  iii.  lib.  3,  §  33.  See 
Paterson,  Coinp.  15 ;  2  Bla.  Com.  42. 

blanche  FIRME.  A  rent  reserved, 
fpayable  in  silver. 

BLANK.  A  space  left  in  a  writing,  to  be 
filled  up  with  one  or  more  words  to  complete 
thu  sense. 

W  hen  a  blank  is  left  in  a  written  agreement 
which  need  not  have  been  reduced  to  writing, 
and  would  have  been  equally  binding  whether 
written  or  unwritten,  it  is  presumed,  in  an 
action  for  the  non-performance  of  the  con¬ 
tact,  parol  evidence  might  be  admitted  to 
explain  the  blank.  And  where  a  written  in¬ 
strument  which  was  made  professedly  to 
record  a  fact  is  produced  as  evidence  of  that 
,act  which  it  purports  to  record,  and  a  blank 
appears  in  a  material  part,  the  omission  may 
^Pphed  by  other  proof ;  1  Phil.  Ev.4  75; 

1  »'ils.  215;  7Vt.  522  ;  6srf.  411.  Hence  a 


blank  left  in  an  award  for  a  name  was  allowed 
to  be  supplied  by  parol  proof;  2  Dali.  180. 
But  where  a  creditor  signs  a  deed  of  compo¬ 
sition,  leaving  the  amount  of  his  debt  in 
blank,  he  binds  himself  to  all  existing  debts  • 
1  B.  &  Aid. 

It  is  said  that  a  blank  may  be  filled  by  con¬ 
sent  of  the  parties  and  the  instrument  remain 
valid;  Cro.  Eliz.  626;  1  Ventr.  185;  11  M. 
&  W.  468;  1  Me.  34;  5  Mass.  538;  19 
Johns.  396 ;  though  not,  it  is*said,  where  the 
blank  is  in  a  part  material  to  the  operation  of 
the  instrument  as  an  instrument  of  the  char¬ 
acter  which  it  purports  to  be;  6  M.  &  W. 
200  ;  2  Dev.  379  ;  1  Yerg.  69  ;  2  N.  &  M’C. 
1 25  ;  1  Ohio,  365 ;  6  Gill  &  J.  250 ;  2  Brock. 
64  ;  at  least,  without  a  new  execution ;  2 
Parsons,  Cont.  229.  But  see  17  S.  &  R. 
438;  22  Penn.  12;  7  Cow.  484;  22  Wend. 
348;  2  Ala.  517;  2  Dana,  142;  4  M’Cord, 
239;  2  Wash.  Va.  164;  9  Cra.  28;  4  Bingh. 
123.  If  a  blank  is  left  in  a  policy  of  insur¬ 
ance  for  the  name  of  the  place  of  destination 
of  a  ship,  it  will  avoid  the  policy ;  Molloy, 
b.  2,  c.  7,  s.  14  ;  Park.  Ins.  22 ;  Wcskett,  Ins. 
42.  See  cases  in  note  to  10  Am.  Rep.  268. 

A  transfer  of  shares  by  deed  executed  in 
blank,  as  to  the  name  of  the  purchaser,  or 
the  number  of  the  shares,  is  void  in  England, 
though  sanctioned  by  the  usage*  of  the  stock 
exchange;  4  D.  &  J.  559;  2  H.  &  C.  175. 
But  the  rule  is  otherwise  in  New  York,  Penn¬ 
sylvania,  Massachusetts,  and  Connecticut ;  20 
Wend.  91  ;  22  id.  348  ;  50  Penn.  67  (but  see 
38  Penn.  98)  ;  103  Mass.  306  ;  30  Conn.  274. 
See  the  subject  discussed  in  Lewis  on  Stocks, 
50  et  seq.  As  to  blanks  in  notes,  33  Am.  Rep. 
130. 

BLANK  BAR.  See  Common  Bar. 

BLANK  INDORSEMENT.  An  indorse- 
ment  which  does  not  mention  the  name  of  the 
person  in  whose  favor  it  is  made. 

Such  an  indorsement  is  generally  effected 
by  writing  the  indorser’s  name  merely  on  the 
back  of  the  bill;  Chitty,  Bills,  170.  A  note 
so  indorsed  is  transferable  by  delivery  merely, 
so  long  as  the  indorsement  continues  blank  ; 
and  its  negotiability  cannot  be  restricted  by 
subsequent  special  indorsements  ;  1  Esp.  180; 
Peake,  225  ;  15  Penn.  268.  See  3  Campb. 
239;  1  Parsons,  Coutr.  212;  Indorsement. 

BLASPHEMY.  In  Criminal  Law.  To 
attribute  to  God  that  which  is  contrary  to  his 
nature,  and  does  not  belong  to  him,  and  to 
deny  what  does.  A  false  reflection  uttered 
with  a  malicious  design  of  reviling  God.  Em- 
lyn’s  Pref.  to  vol.  8,  St.  Tr.  ;  20  Pick.  244. 

In  general  blasphemy  may  be  described  as  con¬ 
sisting  in  speaking  evil  of  the  Deity  with  an  im¬ 
pious  purpose  to  derogate  from  the  divine  majesty, 
and  to  alienate  the  niinds  of  others  from  the  love 
and  reverence  of  God.  It  is  purposely  using 
words  concerning  God  calculated  and  designed 
to  impair  and  destroy  the  reverence,  respect,  and 
confidence  due  to  him  as  the  intelligent  creator, 
governor,  and  judge  of  the  world.  It  embraces 
the  idea  of  detraction,  when  used  towards  the 
Supreme  Being;  as  “calumny”  usually  carries 
the  same  idea  when  applied  to  an  individual. 
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It  is  a  wilful  and  malicious  attempt  to  lessen 
men’s  reverence  of  God  by  denying  his  existence, 
or  his  attributes  as  an  intelligent  creator,  gov¬ 
ernor,  and  judge  of  men,  and  to  prevent  their 
having  confidence  in  him  a6  such ;  20  Pick.  211, 
212,  per  Shaw ,  C.  J. 

The  offence  of  publishing  a  blasphemous 
libel,  and  the  crime  of  blasphemy,  are  in 
many  respects  technically  distinct,  and  may 
be  differently  charged  :  yet  the  same  act  may, 
and  often  does,  constitute  both.  The  latter 
consists  in  blaspheming  the  holy  name  of  God, 
by  denying,  cursing,  or  contumeliously  re¬ 
proaching  God,  his  creation,  government,  or 
final  judging  of  the  world;  and  this  may  be 
done  by  language  orally  uttered,  which  would 
not  be  a  libel.  But  it  is  not  the  less  bias- 
phemy  if  the  same  thing  be  done  by  language 
written,  printed,  and  published ;  although 
when  done  in  this  form  it  also  constitutes  the 
offence  of  libel;  20  Pick.  213,  per  Shaw ,  C. 
J. ;  Heard,  Lib.  &  SI.  §  336. 

In  most  of  the  United  States,  statutes  have 
been  enacted  against  this  offence ;  but  these 
statutes  are  not  understood  in  all  cases  to  have 
Abrogated  the  common  law;  the  rule  being 
that  where  the  statute  does  not  vary  the  class 
and  character  of  an  offence,  but  only  author¬ 
izes  a  particular  mode  of  proceeding  and  of 
punishment,  the  sanction  is  cumulative  and 
the  common  law  is  not  taken  away.  And  it 
has  been  decided  that  neither  these  statutes 
nor  the  common-law  doctrine  is  repugnant  to 
the  constitutions  of  those  states  in  which  the 
question  has  arisen  ;  Heard,  Lib.  &  SI.  §  343 ; 
20  Pick.  206 ;  11  S.  &  R.  394 ;  8  Johns.  290; 
4  Sandf.  156 ;  2  Harr.  Del.  553  ;  2  How.  127. 

In  England,  all  blasphemies  against  God, 
the  Christian  religion,  the  Holy  Scriptures, 
and  malicious  revilings  of  the  established 
church,  are  punishable  by  indictment;  1 
East,  PI.  Cr.  3;  1  Russell,  Cr.  217;  5  Jur. 
529.  See  7  Cox,  Cr.  Cas.  79 ;  1  B.  &  C. 
26;  2  Lew.  237. 

In  France,  before  the  25tli  of  September, 
1791,  it  was  a  blasphemy,  also,  to  speak 
against  the  holy  virgin  and  the  saints,  to  deny 
one’s  faith,  to  speak  with  impiety  of  holy 
things,  and  to  swear  by  things  sacred  ;  Merlin, 
RSpert.  The  law  relating  to  blasphemy  in 
that  country  was  totally  repealed  by  the  code 
of  25th  of  September,  1791  ;  and  its  present 
penal  code,  art.  262,  enacts  that  any  person 
who,  by  words  or  gestures  shall  commit  any 
outrage  upon  objects  of  public  worship,  in  the 
places  designed  or  actually  employed  for  the 
performance  of  its  rites,  or  shall  assault  or 
insult  the  ministers  of  such  worship  in  the 
exercise  of  their  functions,  shall  be  fined  from 
sixteen  to  five  hundred  francs,  and  be  im¬ 
prisoned  for  a  period  not  less  than  fifteen 
davs  nor  more  than  six  months. 

"The  civil  law  forbade  the  crime  of  blas¬ 
phemy;  such,  for  example,  as  to  swear  by 
the  hair  of  the  head  of  God  ;  and  it  punished 
its  violation  with  death.  Si  enim  contra 
homines  factae  blasphemias  imjmnitce  non  re- 
linquuntur}  multo  magis  qui  ij)sum  Deuin 


blasphemant,  digni  sunt  suppliciT^- 
(For  if  slander  against  men  is  not  left"ere 
punished,  much  more  do  those  deserve  n„' -T 
meat  who  blaspheme  God).  ft0v.  77 
!n  Spain  it  is  blasphemy  not  only  to  JJ 1 
against  God  and  Ins  government,  but  to  urn. 
injuries  against  the  Virgin  Mary  and  .1 
saints.  Senen  Vilanova'y  Mag,  ]££ 
Criminal,  forense,  Observ.  11,  can  1  „ 
See  Christianity.  1  ’  “*  L 


BLIND.  The  condition  of  one  who  is  <]«. 
prived  of  the  faculty  of  seeing 

Persons  who  are  blind  may" enter  into  con- 
tracts  and  make  wills  like  others;  Carth.  53; 
Barnes,  19,  23;  3  Leigh,  32.  When  an  at¬ 
testing  wituess  becomes  blind,  his  handwriting 
may  be  proved  as  if  he  were  dead ;  1  Starkie, 
Ev.  341.  But  before  proving  his  handwriting 
the  witness  must  be  produced,  if  within  the 
jurisdiction  of  the  court,  and  examined;  l 
Ld.  Raym.  734;  1  Mood.  &  R.  258;  2  id.  262. 

It  is  not  negligence  for  a  blind  man  to 
travel  along  a  highway;  52  N.  H.  244.  See 
as  to  negligence  by  persons  of  defective  senses, 
8  Am.  L.  Reg.  N.  8.  513. 


BLOCKADE.  In  International  Law. 

The  actual  investment  of  a  port  or  place  by  a 
hostile  force  fully  competent,  under  ordinary 
circumstances,  to  cut  off  all  communication 
therewith,  so  arranged  or  disused  as  to  be 
able  to  apply  its  force  to  every  point  of  prac¬ 
ticable  access  or  approach  to  the  port  or  place 


so  invested. 

National  sovereignty  confers  the  right  of 
declaring  war;  and  the  right  which  nations 
at  war  have  of  destroying  or  capturing  each 
other’s  citizens,  subjects,  or  goods,  imposes 
on  neutral  nations  the  obligation  not  to  inter¬ 
fere  with  the  exercise  of  this  right  within  the 
rules  prescribed  by  the  law  ot  nations, 
declaration  of  a  siege  or  blockade  is  an  a< 
of  sovereignty;  1  C.  Rob.  Adm.  146 ,  )U 
direct  declaration  by  the  sovereign  author1 
of  the  besieging  belligerent  is  n°t  a  ^  ; 
requisite ;  particularly  when  the  block*11/' 
on  a  distant  station  ;  for  its  officers  maj  • 
power,  either  expressly  or  by  implies  1  • 
institute  such  siege  or  blockade ;  6 
Adm.  367.  - 

In  case  of  civil  war,  the  governme  ^ 
blockade  its  own  ports;  Wheaton,  u  - 
365;  3  Binn.  252;  3  Wheat.  865;  I 
4  Cr.  272;  2  Black.  635;  3  bcott,  2-5> 
Bost.  L.  Rep.  276,  335.  .  jg6l, 

The  Act  of  Congress  of  July  « ^tween 
prohibiting  all  commercial  intercom's  mere 
the  loyal  and  the  revolted  states,  , 
municipal  regulation,  though  iainiha  . 
a  blockade;  3  Ware,  276.  .  be  eff#; 

To  be  sufficient,  the  blockade  nfi0n  ot 

tive  and  made  known.  By  the  c  jn  igOh 
the  Baltic  powers  of  1780,  an(  nr  ~  j;gl,  it 
and  by  the  ordinance  of  number  0 

is  required  that  there  should  h  port  t0 
vessels  stationed  near  enough  g  Tl,e 
make  the  entry  apparently  <  a 1 T  aS  unif°rin  ' 
government  of  the  United  Sta  cs 
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insisted  tlmt  the  blockudo  should  bo  niudo 
elftctivo  by  tlio  presence  of  a  competent  force 
rationed  end  present  at  or  near  tlio  entrance 
of  tin'  port;  l  Kent,  145,  and  the  authorities 
bv  him  cited.  And  see  1  0.  Rob.  Adm.  80; 
Aid,  66;  l  Act.  Prize  Cos.  64-5;  and  Lord 
Krskine's  speech,  Sth  March,  1808,  on  the 
orders  in  council,  10  Cobbott,  Pari.  Deb.  040, 
950,  But 14  it  is  not  an  accidental  absence  of 
the  blockading  force,  nor  the  circumstance  of 
being  blown  otf  by  wind  (if  the  suspension  and 
the  reason  of  t lie  suspension  are  known),  that 
will  he  sufficient  in  law  to  remove  a  blockade  ;M 
f  i  C.  Rob,  Adm.  86,  154.  But  negligence  or 
remissness  on  tin*  part  of  the  cruisers  stationed 
to  maintain  the  blockade  may  excuse  persons, 
under  certain  circumstances,  for  violating  the 
blockade ;  3  C.  Rob.  Adm.  156;  1  Act.  Prize 
Cas.  59. 

To  involve  a  neutral  in  the  consequences  of 
violating  the  blockade,  it  is  indispensable  that 
he  should  have  due  notice  of  it.  This  infor¬ 
mation  may  be  communicated  to  him  in  two 
ways :  either  actually,  by  a  formal  notice  from 
the  blockading  power,  or  constructively,  by 
notice  to  his  government,  or  by’  the  notoriety 
of  the  fact;  2  Black,  635;  6  C.  Rob.  Adm. 
367;  2  id.  110,  111,  n. ;  id.  128;  1  Act. 
Prize  Cas.  61.  Formal  notice  is  not  required  ; 
any  authentic  information  is  sufficient;  1  C. 
Rob.  Adm.  334  ;  5  id,  77-81,  286-289; 
Edw,  Adm.  203:  3  Phill.  Int.  Law,  397  ;  24 
Bost.  L.  Rep.  276  ;  it  is  a  settled  rule  that  a 
vessel  in  a  blockaded  port  is  presumed  to  have 
notice  of  a  blockade  as  soon  as  it  begins ;  2 
Black,  630. 

A  violation  may  be  either  byr  going  into  the 
place  blockaded,  or  by'  coining  out  of  it  with 
a  cargo  laden  after  the  commencement  of  the 
blockade.  Also  placing  himself  so  near  a 
blockaded  port  as  to  be  in  a  condition  to  slip 
in  without  observation,  is  a  violation  of  the 
blockade,  and  raises  the  presumption  of  a 
criminal  intent;  6  C.  Rob.  Adm.  30,  101,  182; 

7  Johns.  47  ;  1  Edw.  Adm.  202  ;  4  Cra.  185; 
3  M  all.  83.  The  sailing  for  a  blockaded  port, 
knowing  it  to  be  blockaded,  is,  it  seems,  such 
an  act  as  may  charge  the  party  with  a  breach 
°t  the  blockade;  5  Craneh,  335;  9  id,  440, 
446;  1  Kent,  150;  3  Wall.  514;  3  Phill.  Int. 
Paw,  897;  24  Bost.  L.  Rep.  276.  See  4 
Craneh,  185;  6  id.  29;  10  Moore,  P.  C.  58. 
A  neutral  vessel  in  distress  may'  enter  a  block¬ 
aded  port;  7  Wall.  354. 

^  hen  the  ship  has  contracted  guilt  by  a 
breach  of  the  blockade,  she  may  be  taken  at 
any  time  before  the  end  of  her  voyage ;  but 
the  penalty  travels  no  further  than  the  end  of 
her  return  vovage;  2  G.  Rob.  Adm.  128:  3 
ft*-  *47;  6  Wall.  582.  When  taken,  the  ship 
*  confiscated  ;  and  the  cargo  is  always,  prim  a 
Jvcicy  implicated  in  the  guilt  of  the  owner  or 
master  ot  the  ship ;  ami  the  burden  ot  rebut- 
lln£  the  presumption  that  the  vessel  was  going 
JJ1 tor  the  benefit  of  the  cargo,  and  with  the 
direction  of  the  owners,  rests  with  them ;  1 
;  R°b.  Adm.  67,  130;  3  id.  173;  4  id.  93; 

1  Pdw.  Adm.  39.  See,  generally,  2  Brown, 


Civ.  &  Adm.  Law,  814;  Chitty,  Com.  Law, 
ntU  x,  h.  t.  ;  Chitty,  Law  of  Nations,  128  to 
, '  J  ’  L  y",  ’  .4.H  l”  ,r;1  i  Marshall,  Ins.  Index, 
,  P  ,  ®  u*MO  th®  declaration  respecting  Mari¬ 
time  Law,  signed  by  the  plenipotentiaries  of 
(.rout  Britain,  Austria,  France,  Prussia  Rus¬ 
sia,  Sardinia,  and  Turkey,  at  Paris,  April  16 
1856;  Appendix  to  Phill.  Int.  Law,  850  j 
>\  heat.  Jnt.  Law;  Yattel,  Law  of  Nations 


BLOOD.  Relationship;  stock;  family,  l 
Roper,  Leg.  103;  1  Belt,  Suppl.  Ves.  865. 
Kindred.  Bacon,  Max.  Reg.  18. 

Brothers  and  sisters  are  said  to  be  of  the  whole 
blood  if  they  have  the  sumo  father  and  mother, 
ami  of  the  hall-blood  if  they  have  only  one  parent 
in  common.  5  VVhart.  477. 


BLOODWIT.  An  amercement  for  blood¬ 
shed.  Cowel.  The  privilege  of  taking  such 
amercements.  Skene. 

A  privilege  or  exemption  from  paying  a 
fine  or  amercement  assessed  for  bloodshed. 
Cowel ;  Kennctt,  Paroch.  Ant. ;  Termes  do 
la  Ley. 


BOARDER.  One  who,  being  an  inhabi¬ 
tant  of  a  place,  makes  a  special  contract  with 
another  person  for  food  with  or  without  lodg¬ 
ing  ;  7  Cush.  424  ;  36  Iowa,  651 .  To  be  distin¬ 
guished  from  a  guest  of  an  innkeeper ;  Story', 
Bailm.  §  477  ;  26  Vt.  343;  26  Ala.  n.  s.  371 ; 
7  Cush.  417.  See  Edwards,  Bailments,  §456. 

In  a  boarding  house,  the  guest  is  under  an 
express  contract,  at  a  certain  rate,  for  a  cer¬ 
tain  period  of  time ;  but  in  an  inn  there  is  no 
express  engagement ;  the  guest,  being  on  his 
way,  is  entertained  from  day  to  day  according 
to  his  business,  upon  an  implied  contract ;  2 
E.  D.  Smith,  148;  24  How.  Pr.  62;  1  Lans¬ 
ing,  484. 


BOARD  OF  SUPERVISORS.  A 

county  board,  under  a  system  existing  in  some 
of  the  northern  states,  to  whom  the  fiscal 
affairs  of  the  county  are  intrusted— composed 
of  delegates  representing  the  several  organized 
towns  or  townships  of  the  county. 

This  system  originated  In  the  state  of  New 
York,  and  has  been  adopted  in  Michigan,  Illinois, 
Wisconsin,  and  Iowa.  The  hoard,  when  con¬ 
vened,  forms  a  deliberative  hotly,  usually  acting 
under  parliamentary  rules.  It  performs  the  same 
duties  and  exercises  like  authority  as  the  County 
Commissioners  or  Board  of  Civil  Authority 
in  other  states.  See,  generally,  Haines’s  Town¬ 
ship  Laws  of  Mich.,  and  Ilaiues’s  Town  Laws  of 
Ill.  &  Wise. 


30AT.  A  boat  does  not  pass  bv  the  sale 
a  ship  and  appurtenances;  Molloy,  b.  2, 
l  &  8  ;  Beawes,  Lex  Merc.  56  ;  2  Root,  ' 1 * 
rk?  Ins.  8th  ed.  12G.  But  see  17  Mass. 
> :  2  Marsh.  727.  Insurance  on  a  ship 
ers  her  boats;  24  Pick.  172;  1  Mann.  & 
392 ;  1  Parsons,  Marit.  Law,  i  n- 

JOC  (Sax.).  A  writing ;  a  l*0?1)*  1  SC<1 

thetaUfci.,  or  S 

Saxons,  ““wXn,  the 

P.  17,  21. 
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BOC  HORDE.  A  place  where  books, 
evidences,  or  writings  are  kept.  Cowel. 
These  were  generally  in  monasteries.  1 
Spence,  Eq.  Jur.  22. 

BOC  LAND.  Allodial  lands  held  by 
written  evidence  of  title. 

Such  lands  might  be  granted  upon  such  terms 
as  the  owner  should  see  fit,  by  greater  or  less 
estate,  to  take  effect  presently,  or  at  a  future 
time,  or  on  the  happening  of  any  event.  In  this 
respect  they  differed  essentially  from  feuds.  1 
Washb.  R.  P.  17 ;  4  Kent,  441. 

BODY.  A  person.  Used  of  a  natural 
body,  or  of  an  artificial  one  created  by  law, 
as  a  corporation. 

A  collection  of  laws ;  that  is,  the  embodi¬ 
ment  of  the  laws  in  one  connected  statement 
or  collection. 

In  practice,  when  the  sheriff  returns  cepi  corpus 
to  a  capias,  the  plaintiff  may  obtain  a  rule,  before 
special  bail  has  been  entered,  to  bring  in  the 
body  ;  and  this  must  be  done  either  by  committing 
the  defendant  or  entering  special  bail.  See  Dead 
Body. 

BODY  CORPORATE.  A  corporation. 
This  is  an  early  and  undoubtedly  correct  term 
to  apply  to  a  corporation.  Coke,  Litt.  250  a ; 
Ayliffe,  Par.  196;  Angell,  Corp.  §  6. 

BONA  (Lat  bonus).  Goods ;  personal 
property ;  chattels,  real  or  personal ;  real 
property. 

Bona  et  catalla  (goods  and  chattels)  includes 
all  kinds  of  property  which  a  man  may  possess. 
In  the  Roman  law  it  signified  every  kind  of  prop¬ 
erty,  real,  personal,  and  mixed;  but  chiefly  it 
was  applied  to  real  estate ,  chattels  being  distin¬ 
guished  by  tbe  words  effects,  movables,  etc.  Bona 
were,  however,  divided  into  bona  mobilia  and 
bona  immobilia.  It  i6  taken  in  the  civil  law  in 
nearly  the  sense  of  biens  in  the  French  law. 


Movables.  Those  things  whidT^TT 
selves  or  can  be  transported  from  one 
another;  which  are  not  intended  to  mal  0 
permanent  part  of  a  farm,  heritage,  orfi 

BONA  NOTABILIA.  Chattels  or  good, 
of  sufficient  value  to  be  accounted  for.  b 

Where  a  decedent  leaves  goods  of  8ufficIent 
amount  ( bona  notabilia)  in  different  dioceses 
ministration  is  granted  by  the  metropolitan  tn 
prevent  the  confusion  arising  from  the  appoint- 
ment  of  many  different  administrators -  2  ru 
Com.  509  :  Rolle,  Abr.  908 ;  Williams,  Ex.  The 
value  necessary  to  constitute  property  bmanota 
bilia  has  varied  at  different  periods,  but  was 
finally  established  at  £5,  in  1603. 

BONA  P ATRIA.  In  Scotch  Law. 

An  assize  or  jury  of  countrymen  or  good 
neighbors.  Bell,  Diet. 


BONA  PERITURA.  Perishable  goods. 

An  executor,  administrator,  or  trustee  is 
bound  to  use  due  diligence  in  disposing  of 
perishable  goods,  such  as  fattened  cattle, 
grain,  fruit,  or  any  other  article  which  may 
be  worse  for  keeping;  Bacon,  Abr.  Executors; 
1  Rolle,  Abr.  910;  5  Co.  9;  Cro.  Eliz.  518; 
3  Munf.  288  ;  1  Beatt.  Ch.  5,  14;  Dane, 
Abr.  Index. 

BONA  VACANTIA.  Goods  to  which 
no  one  claims  a  property,  as  shipwrecks, 
treasure  trove,  etc.  ;  vacant  goods. 

These  bona  vacantia  belonged,  under  the  com¬ 
mon  law,  to  the  finder,  except  in  certain  in¬ 
stances,  when  they  were  the  property  of  the 
kiug.  1  Sharsw.  Bla.  Com.  298,  n. 

BONA  WAVIATA.  Goods  waived  or 
thrown  away  by  a  thief  in  his  fright  for  fw 

of  being  apprehended.  By  common  law  sui  \ 
goods  belonged  to  the  sovereign.  1  bla-  ^on1. 


BONA  CONFISCATA.  Goods  confis¬ 
cated  or  forfeited  to  the  imperial  Jisc  or  trea¬ 
sury.  1  Bla.  Com.  299. 

BONA  FIDES.  Good  faith,  honesty,  as 
distinguished  from  mala  Jides  (bad  faith). 

Bond  fide.  In  good  faith. 

A  purchaser  bond  fide  is  one  who  actually  pur¬ 
chases  in  good  faith  ;  2  Kent,  512.  The  law  re¬ 
quires  all  persons  in  their  transactions  to  act  with 
good  faith  ;  and  a  contractwhereoueof  the  parties 
has  not  acted  bond  fide  is  void  at  the  pleasure  of 
the  Innocent  party  ;  8  Johns.  446  ;  12  id.  320  ;  2 
Johns.  Ch.  35.  If  a  contract  be  made  with  good 
faith,  subsequent  fraudulent  acts  will  not  vitiate 
it ;  although  6uch  acts  may  raise  a  presumption 
of  antecedent  fraud,  and  thus  become  a  means 
of  proving  the  want  of  good  faith  in  making  the 
contract :  2  Miles,  229.  And  see,  also,  Roberts, 
Fraud.  Conv.  83,  34;  Inst.  2.  6;  Dig.  41.  3.  10. 
44;  id.  41.  1.  48 ;  Code,  7.  81 ;  9  Co.  11  ;  Lane, 
47  ;  Plowd.  473  ;  9  Pick.  265 ;  12  id.  545  ;  8  Conn. 
336  ;  1 0  id.  30  ;  3  Watts,  25  ;  5  Wend.  20,  566  ;  42 
Ga.  250. 

BONA  FORISFACTA.  F orfeited  goods. 
1  Bla.  Com.  299. 

BONA  GESTURA.  Good  behavior. 

BONA  GRATIA.  Voluntarily;  by  mu¬ 
tual  consent.  Used  of  a  divorce  obtained  by 
the  agreement  of  both  parties. 

BONA  MOBILIA.  In  Civil  Law. 


296. 


BOND.  An  obligation  in  writing  and  un- 
&  R.  502;  11  Ala.  19. 

6  Vt.  40,  ‘ 


S.  &  R.  502; 

1  Blackf.  241: 


der  seal.  2 
Harp.  434; 

Baldw.  129.  .  .  aS 

It  may  be  single — simplex  obhga  1 
where  the  obligor  obliges  himselt,  ^ 
executors,  and  administrators,  t0  Pa;'  med, 
tain  sum  of  money  to  another  at  a  day  *  ^ 
or  it  may  be  conditional  (which  is 
more  generally  used),  that  it  the  o  V  ^ 
some  particular  act,  the  obligation  -  a8 
void,  or  else  shall  remain  m  tu  nants 
payment  of  rent,  performance  o  ^  of 
in  a  deed,  or  repayment  of  a  principa  ^ 
money  borrowed  of  the  oblige  W1  jf0ftbe 
which  principal  sum  is  usually  <>ne' 
penal  sum  specified  in  the  bond..  noper' 
There  must  be  proper  parties ,  4  ept  thc 
son  can  take  the  benefit  ol  a  l)0I1(  gJirb.  5^ 
parties  named  therein  ;  Hob.  9 ,  ^  <rivt;a 

except,  perhaps,  in  some  cases  o  c0rtal® 
for  the  performance  of  their  du  »  •  414;  c 

classes  of  public  officers;  4  ^  55U 

Md.  287  ;  4  Ohio,  N.  8. 


1 

1  D 

Grant,  Cas.  359  ;  3  Ind.  431.  ^npC(ion  *}t1’ 
be  bound  to  himself  even  in  ]jq.  *  ' 

others;  5  Cow.  688.  See  3  Jon£-  '*«»* 

C.  311.  If  the  bond  run  to  so  era  1 
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jointly,  all  must  join  in  suit  for  a  breach, 
though  it  be  conditioned  for  the  performance 
of  different  things  for  the  benefit  of  each  ;  2 
N.  Y.  388. 

The  instrument  must  be  in  writing  and 
sealed;  1  Baldw.  129;  6  Vt.  40;  but  a  seal¬ 
ing  sufficient  where  the  bond  is  made  is  held 
sufficient  though  it  might  be  an  insufficient 
sealing  if  it  had  been  made  where  it  is  sued 
on ;  2  Caines,  362.  The  signature  and  seal 
may  be  in  any  part  of  the  instrument ;  7  Wend. 
345. 

It  must  be  delivered  by  the  party  whose 
bond  it  is,  to  the  other ;  1 3  Md.  1 ;  5  Gray, 
440;  11  Ga.  286.  See  37  N.  H.  306;  Ba¬ 
con,  Abr.  Obligations,  C.  But  the  delivery 
and  acceptance  may  be  by  attorney  ;  10  Ind. 
1.  The  date  is  not  considered  of  the  sub¬ 
stance  of  a  deed ;  and  therefore  a  bond  which 
either  has  no  date  or  an  impossible  one  is  still 
good,  provided  the  real  day  of  its  being  dated 
or  given,  that  is,  delivered,  can  be  proved  ;  2 
Bla.  Com.  304;  Comyns,  Dig.  Fait ,  B,  3  ;  3 
Call.  309.  There  is  a  presumption  that  a 
deed  was  executed  on  the  day  of  its  date ; 
Steph.  Dig.  Ev.  Art.  87 ;  5  Denio,  290. 

The  condition  is  a  vital  part  of  a  condi¬ 
tional  bond,  and  generally  limits  and  deter¬ 
mines  the  amount  to  be  paid  in  case  of  a 
breach,  7  Cow.  224 ;  but  interest  and  costs 
may  be  added;  12  Johns.  350  ;  2  Johns.  Cas. 
340;  1  E.  D.  Sm.  250;  1  Ilempst.  271. 
The  recovery  against  a  surety  in  a  bond  for 
the  payment  of  money  is  not  limited  to  the 
penalty,  but  may  exceed  it  so  far  as  necessary 
to  include  interest  from  the  time  of  the  breach. 
So  far  as  interest  is  payable  by  the  terms  of 
the  contract,  and  until  default  made,  it  is 
limited  by  the  penalty  ;  but  after  breach  it  is 
recoverable,  not  on  the  ground  of  contract, 
hut  as  damages,  which  the  law  gives  for  its 
violation;  18  N.  Y.  35.  The  omission  from 
a  statutory  bond  of  a  clause  which  docs  not 
affect  the  rights  of  the  parties,  and  imposes 
f10  harder  terms  upon  the  obligors,  does  not 
invalidate  it;  53  Penn.  198.  And  see  Con¬ 
dition. 

On  the  forfeiture  of  the  bond,  or  its  becom- 
lng  single,  the  whole  penalty  was  formerly 
recoverable  at  law ;  but  here  the  courts  of 
cejuity  interfered,  and  would  not  permit  a  man 
t(?  take  more  than  in  conscience  he  ought, 
his  principal,  interest,  and  expenses  in 
Case  the  forfeiture  accrued  by  non-payment  of 
money  borrowed,  the  damages  sustained  upon 
1‘on-performance  of  covenants,  and  the  like. 
,,  (!  the  like  practice  having  gained  some 
ooting  in  the  courts  of  law,  the  statute  4  &  5 
c.  16,  at  length  enacted,  in  the  same 
*Plnt  of  equity,  that,  in  case  of  a  bond  comb¬ 
ined  for  the  payment*of  money,  the  pay- 
ment  or  tender  of  the  principal  sum  due  with 
interest  and  costs,  even  though  the  bond  were 
orteited  and  a  suit  commenced  thereon,  should 
c  Jl  full  satisfaction  and  discharge.  2  Bla. 
u»n.  340. 

ll  in  a  bond  the  obligor  binds  himself, 
‘thout  adding  his  heirs^  executors,  and  ad¬ 


ministrators,  the  executors  and  administrators 
are  bound,  but  not  the  heir ;  Sheppard, 
1  ouchst.  369 ;  for  the  law  will  not  imply 
the  obligation  upon  the  heir;  Coke,  Litt. 
209  a. 


If  a  bond  lie  dormant  for  twenty  years,  it 
cannot  afterwards  be  recovered;  for  the  law 
raises  a  presumption  of  its  having  been  paid, 
and  the  defendant  may  plead  solvit  ad  diem 
to  an  action  upon  it ;  1  Bnrr.  434 ;  4  id. 
1963.  And  in  some  cases,  under  particular 
circumstances,  even  a  less  time  may  found  a 
presumption;  1  Term,  271;  Cowp.  109. 
The  statute  as  to  the  presumption  of  payment 
alter  twenty  years  is  in  the  nature  of  a  statute 
of  limitations.  It  is  available  as  a  bar  to  an 
action  to  recover  on  the  instrument,  but  not 
where  the  party  asks  affirmative  relief*  based 
upon  the  fact  of  payment ;  12  N.  Y.  409  ;  14 
id.  477. 

Railway  aid  Bonds  are  issued  by  muni¬ 
cipal  corporations  to  aid  in  the  construction 
of  railways.  The  power  to  subscribe  to  the 
stock  of  railways,  and  to  issue  bonds  in  pursu¬ 
ance  thereof,  does  not  belong  to  towns,  cities, 
or  counties,  without  special  authority  of  the 
legislature,  and  the  power  of  the  latter  to  con¬ 
fer  such  authority,  where  the  state  constitution 
is  silent,  has  been  a  much-contested  question. 
The  weight  of  the  very  numerous  decisions  is 
in  favor  of  the  power,  although  in  several  of 
the  states  the  constitutions,  or  amendments 
thereof,  prohibit  or  restrict  the  right  of  muni¬ 
cipal  corporations  to  invest  in  the  stock  of 
railwav  or  similar  corporations;  21  Penn. 
147;  47  id.  189;  20  Wall.  655,  660;  92  111. 
Ill;  111  Mass.  454,  460;  99  U.  S.  86  ;  13 
Centr.  L.  J.  297  ;  Dill.  Mun.  Corp.  §§  104, 
105;  Pierce,  Railroads,  87-109 ;  and  articles 
in  20  Am.  L.  Reg.  737  ;  26  id.  209,  608. 


BONDAGE.  A  term  which  has  not  ob¬ 
tained  a  juridical  use  distinct  from  the  verna¬ 
cular,  in  which  it  is  either  taken  as  a  synonym 
with  slavery,  or  as  applicable  to  any  kind  of 
personal  servitude  which  is  involuntary  in  its 
continuation. 


The  propriety  of  making  it  a  distinct  juridical 
erm  depends  upon  the  sense  given  to  the  word 
\lavcry.  If  slave  be  understood  to  mean,  exclu¬ 
sively,  a  natural  person  tvho,  in  law,  is  known  as 
in  object  in  respect  to  which  legal  persons  may 
lave  rights  of  possession  or  property,  as  in  respect 
o  domestic  animals  and  inanimate  things,  it  is 
ivident  that  any  one  who  is  regarded  as  a  legal 
jerson,  capable  of  rights  and  obligations  in  other 
•elations,  while  bound  by  law  to  render  service 
o  another,  is  not  a  slave  in  the  same  sense  of  the 
vord.  Such  a  one  stands  in  a  legal  relation, 
icing  under  an  obligation  correlative  to  the  right 
>f  the  person  who  is  by  law  entitled  to  his  - 
ice,  and,  though  not  an  object  of 
jossessed  or  owned  as  a  chattel  or  thii  g, .  _ 

jerson  bound  to  the  other,  and  may  >  * 

.ondman,  in  distinction  from  a  «taw '  M 
mderstood.  A  greater  or  less  number of  rifehts 
nay  be  attributed  to  persons  boumi  U.  render 

icult  to  seye  wherein  the  condition,  though  noml- 
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nally  that  of  a  legal  person,  differs  from  chattel 
slavery.  Still,  the  two  conditions  have  been 
plainly  distinguishable  under  many  legal  sys¬ 
tems,  and  even  as  existing  at  the  same  time  under 
one  source  of  law.  The  Hebrews  may  have  held 
persons  of  other  nations  as  slaves  of  that  chattel 
condition  which  anciently  was  recognized  by  the 
laws  of  all  Asiatic  and  European  nations ;  but 
they  held  persons  of  their  own  nation  in  bondage 
only  as  legal  persons  capable  of  rights,  while 
under  an  obligation  to  serve.  Cobb’s  Hist. 
Sketch,  ch.  1.  When  the  serfdom  of  feudal 
times  was  first  established,  the  two  conditions 
w  ere  coexistent  in  every  part  of  Europe  (ibid, 
ch.  7),  though  afterw  ards  the  bondage  of  serfdom 
was  for  a  long  period  the  only  form  know  n  there 
until  tlifc  revival  of  chattel  slavery,  by  the  intro¬ 
duction  of  negro  slaves  into  European  commerce, 
in  the  sixteenth  century.  Every  villein  under 
the  English  law  wras  clearly  a  legal  person  capa¬ 
ble  of  some  legal  rights,  w  hatever  might  be  the 
nature  of  his  services.  Co.  Litt.  133  6;  Coke,  2d 
Inst.  4,  45.  But  at  the  first  recognition  of  negro 
slavery  in  the  jurisprudence  of  Eugland  and  her 
colonies,  the  slave  wras  clearly  a  natural  person, 
known  to  the  law  as  an  object  of  possession  or 
property  for  others,  having  no  legal  personality, 
w  ho  therefore,  in  many  legal  respects,  resembled 
a  thing  or  chattel.  It  is  true  that  the  moral 
responsibility  of  the  slave  and  the  duty  of  others 
to  treat  him  as  an  accountable  human  being  and 
not  as  a  domestic  animal  were  always  more  or 
less  clearly  recognized  in  the  criminal  jurispru¬ 
dence.  There  has  alw  ays  been  in  his  condition  a 
mingling  of  the  qualities  of  person  and  of  thing, 
which  has  led  to  many  legal  contradictions. 
But  while  no  rights  or  obligations,  in  relations 
between  him  and  other  natural  persons  such  as 
might  be  judicially  enforced  by  or  against  him, 
wrere  attributed  to  him,  there  w  as  a  propriety  in 
distinguishing  the  condition  as  chattel  slavery , 
even  though  the  term  itself  implies  that  there  is 
an  essential  distinction  between  such  a  person 
and  natural  things,  of  which  it  seems  absurd  to 
6ay  that  they  are  either  free  or  not  free.  The 
phrases  instar  re?*um,  tanquam  6ona,  are  aptly 
used  by  older  writers.  The  bondage  of  the  vil¬ 
lein  could  not  be  thus  characterized  ;  and  there 
is  no  historical  connection  between  the  principles 
wdiich  determined  the  existence  of  the  one  and 
those  which  sanctioned  the  other.  The  law'  of 
English  villenage  furnished  no  rules  applicable 
to  negro  slavery  in  America.  5  Rand.  080,  683  ; 
2  Hill,  Ch.  So.  C.  390 ;  9  Ga.  561 ;  1  Hurd,  Law 
of  Freedom  and  Bondage,  c.  4, 5.  Slavery  in  the 
colonies  was  entirely  distinct  from  the  condition 
of  those  white  persons  who  wrere  held  to  service 
for  years,  which  w'as  involuntary  in  its  continu¬ 
ance,  though  founded  in  most  instances  on  con¬ 
tract.  These  persons  had  legal  rights,  not  only 
in  respect  to  the  community  at  large,  but  also 
in  respect  to  the  person  to  whom  they  owed 
service. 

In  the  American  slaveholding  states  before  the 
Civil  War,  the  moral  personality  of  those  held  in 
the  customary  slavery  w  as  recognized  by  juris¬ 
prudence  and  statute  to  an  extent  which  makes 
it  difficult  to  say  whether,  there,  slaves  were  by 
lawr  regarded  as  things  and  not  legal  persons 
(though  subject  to  the  law's  which  regulate  the 
title  and  transfer  of  property),  or  whether  they 
w  ere  still  things  and  property  in  the  same  sense 
and  degree  in  which  they  were  so  formerly. 
Compare  law  s  and  authorities  in  Cobb’s  Law'  of 
Noirro  Slavery,  ch.  iv.,  v. 

The  Emancipation  Proclamation  of  January 
1 ,  1863,  and  the  subsequent  amendments  to  the 
constitution  of  the  United  States,  have  rendered 
the  views  entertained  by  jurists  on  the  subject 


purely  speculative,  as  slavery  has  ceased 
within  the  borders  of  the  republic  U 10 
The  Emancipation  Proclamation  was  iesued  i, 
President  Lincoln  as  eommander-m-chw  .f  ^ 
army  aud  navy  of  the  United  States  dul„  ^ 
existence  of  armed  rebellion,  and  bv  to  ?  the 
purported  to  be  nothing  more  than 
necessary  war  measure  for  suppressing  muT 
bellion.”  By  virtue  of  this  power,  itwifc 
ordered  and  declared  that  all  persons  held  « 
slaves  within  certain  designated  states,  and  Mm 
of  states,  were  and  henceforward  should  be  toT 
and  that  the  executive  government  of  the  United 

States,  including  the  military  and  naval  authori- 
ties  thereof,  should  recognize  and  maintain  the 
freedom  of  said  persons.  The  proclamation  was 
not  meant  to  apply  to  those  states  or  parts  of 
states  not  in  rebellion. 

The  constitutionality  of  this  measure  has  been 
a  subject  of  some  doubt,  the  prevailing  opinion 
being  that  it  could  be  supported  as  a  war  meas¬ 
ure  alone,  and  apply  w  here  the  slaveholdin?  ter¬ 
ritory  w'as  actually  subdued  by  the  military 
power  of  the  United  States;  16  Wall.  6$.  In 
South  Carolina,  it  has  been  held  that  slavery  was 
not  abolished  by  the  Emancipation  Proclamation, 
aud  the  same  view'  was  sustained  in  Texas;  13 
S.  C.  Eq.  366 ;  31  Tex.  504.  In  Louisiana ;  20 
La.  Ann.  199;  and  Alabama;  43  Ala.  592 ;  the 
opposite  view  is  held,  but  see  44  Ala.  70,  while  in 
Mississippi  the  question  of  the  time  when  slavery 
was  abolished  is  left  open ;  43  Miss.  102. 

The  provisions  of  Amendment  XIII.  to  the 
constitution,  proclaimed  Dec.  18,  1865,  may 
fairly  be  considered  as  the  definite  settlement  of 
the  question  of  slaverv  in  the  United  States.  1- 
declares,  “  1.  Neither  slavery  nor  involuntary  ser¬ 
vitude,  except  as  a  punishment  for  crime, ,  w  here¬ 
of  the  partv  shall  have  been  duly  convicted,  s  a 
exist  within  the  United  States,  or  any 
jeet  to  its  jurisdiction.  2.  Congress  eb»U 
power  to  enforce  this  article  by  appropriate  s 
islation.” 

BONIS  NON  AMOVENDIS.  A  wt 

addressed  to  the  sheriff,  when  a  writ  ° 
has  been  brought,  commanding  tba  1 \ 
son  against  whom  judgment  has  been 
be  not  suffered  to  remove  his  g°<*  * 

be  tried  and  determined.  *eg-  - 


error 
131. 

BONO  ET  MALO 


BONO  ET  MAiiU. 

jail  delivery,  which  formerly  is*  Com- 

tor  each  particular  prisoner. 


270. 

BONUS 

or  vendor, 


(rrantor 


A  premium  paid  to  a  r 

vendor.  .  p  *nt  :s  recei^* 

A  consideration  given  for  oper**1011 

Extraordinary  profit  accf“'"f eorporati<®-  " 
of  a  stock  company  or  prna  0  ^peI)cc,  tq- 

Ves.  Ch.  185;  7  Sim.  634,  - 

Jur.  560.  .  M  for  the 

An  additional  premium  P»  2  ptfsC* 
money  beyond  the  legal  m  1 
Contr.  891.  i  the  "k 

Coke,  Litt.  246.  ^ven  “> fT^ 

BOOK.  A  gonertja  printed.*^  >n 

literary  eompos.t.on .  jjeh  bou 

a  volume.  See  LO 
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BOOK-LAND.  In  English  Law.  Land, 
also  called  charter-land,  which  was  held  by 
deed  under  certain  rents  and  fee  services,  and 
differed  in  nothing  from  free  socage  land.  2 
Bla.  Com.  90.  See  2  Spelman,  English 
Works,  233,  tit.  Of  Ancient  Deeds  and 
Charters  y  Boc-Land. 

BOOK  OF  ACTS.  The  records  of  a  sur¬ 
rogate’s  court. 

BOOK  OF  ADJOURNAL.  In  Scotch 
Law.  The  records  of  the  court  of  justiciary. 

BOOK  OF  RATES.  An  account  or 
•enumeration  of  the  duties  or  tariff’s  authorized 
'by  parliament.  1  Bla.  Com.  316;  Jacob, 
Law  Diet. 

BOOK  OF  RESPONSES.  In  Scotch 
Law.  An  account  which  the  director  of  the 
Chancery  keeps  particularly  to  note  a  seizure 
when  he  gives  an  order  to  the  sheriff  in  that 
part  to  give  it  to  an  heir  whose  service  has 
been  returned  to  him.  Wharton,  Lex. 

BOOKS.  Merchants,  traders,  and  other 
persons  who  are  desirous  of  understanding 
their  affairs,  and  of  explaining  them  when 
necessary,  keep  a  day-book,  a  journal,  a 
ledger,  a  letter-book,  an  invoice- book,  a  cash¬ 
book,  a  bill- book,  a  bank-book,  and  a  check¬ 
book.  See  these  several  articles. 

It  is  a  cause  for  refusing  a  discharge  under 
the  insolvent  laws,  in  some  of  the  states,  that 
merchants  have  not  kept  suitable  books. 


postliminy  in  favor  of  the  original  owner, 
particularly  when  it  has  passed  bond  fide  into 
the  hands  of  a  neutral,  l  Kent,  110.  The 
right  to  the  booty,  Pothier  says,  belong  to 
the  sovereign  ;  but  sometimes  the  right  of  the 
sovereign,  or  of  the  public,  is  transferred  to 
the  soldiers,  to  encourage  them.  Pothier, 
Droit  de  l'roprittt,  p.  1,  c.  2,  a.  1,  S  2:  2 
Burl.  Nat.  &  Pol.  Law,  pt.  4,  c.  7,  n.  12. 

BORDAGE.  A  species  of  base  tenure 
by  which  bordlands  were  held.  The  tenants 
were  called  bordarii.  These  bordarii  would 
seem  to  have  been  those  tenants  of  a  less 
servile  condition,  who  had  a  cottage  and  land 
assigned  to  them  on  condition  of  supplying 
their  lord  with  poultry,  eggs,  and  such  small 
matters  for  his  table.  Whishaw  ;  Cowel. 

BORDLANDS.  The  demesnes  which  the 
lords  keep  in  their  hands  for  the  maintenance 
of  their  board  or  table.  Cowel. 

BORDLODE.  The  rent  or  quantity  of 
food  which  the  bordarii  paid  for  their  lands. 
Cowel. 

BORG  (Sax.).  Suretyship. 

Borgbriche  (violation  of  a  pledge  or  surety¬ 
ship)  was  a  fine  imposed  on  the  borg  for  property 
stolen  within  its  limits. 

A  tithing  in  which  each  one  became  a 
surety  for  the  others  for  their  good  behavior. 
Spelman,  Gloss.;  Cowel;  1  Bla.  Com.  115. 


BOOKS  OF  SCIENCE.  In  Evidence. 

Scientific  books,  even  of  received  authority, 
are  not  admissible  in  evidence  before  a  jury  ; 
5  C.  &  P.  73  ;  1  Gray,  337  ;  117  Mass.  122  ; 
s.c.  19  Am.  Rep.  401  ;  3  Bosw.  18;  2  Carl. 
617;  1  Greenl.  Ev.  §  440,  a.  Counsel  may 
read  such  books  to  the  jury  in  their  argument; 
46  Conn.  330  (two  judges  dissenting)  ;  contra , 
1  Gray,  337;  50  N.  H.  159;  44  Cal.  65;  5 
ffradw.  481.  In  20  Tex.  398  and  1  Chand. 
178,  it  was  held  that  the  admission  of  such 
evidence  was  in  the  discretion  of  the  court, 
bee  also  24  Alb.  L.  J.  266,  284,  357. 

I  he  law  of  England  may  be  proved  by 
pnnted  books  of  statutes,  reports,  and  text 
writers,  as  well  as  by  the  sworn  testimony  of  ex¬ 
perts  ;  so  held,  in  a  learned  opinion  by  Lowell, 
'  -i  m  the  U.  S.  C.  C.,2  Low.  142.  A  scientific 
♦witness  may  testify  to  the  written  foreign 
;lw,  with  or  without  the  text  of  the  law  be- 
^reh.m;  11  Cl.  &  F.  85,  114;  8  Q.  B.  208. 

las  been  said  that  foreign  law  must  always 
oe  proved  by  an  expert;  2  Phil.  Ev.  428; 
butseeWesti.  Pr.  Int.  Law,  §  414. 

0n^^9^"^AYS.  Certain  days  in  the  year 
v,  T  ucb  copyhold  tenants  were  bound  to 
il«n0rim  certa*a  services  for  the  lord.  Called, 
S°’  d"e-<lays.  Whishaw. 

Peru  The  capture  personal  pro- 

dkf?  j  a  Publ*c  enemy  on  land,  in  contra¬ 
st  Pr*ze>  which  is  a  capture  of 
property  by  such  an  enemy  on  the  sea. 
of  tl  Gr  hooty  bas  been  in  complete  possession 
eonJe  enemy  for  twenty-four  hours,  it  be- 
8  absolutely  his,  witl 
Vol.  L— -17 


without  any  right  ol 


BOROUGH.  A  town;  a  town  of  note  or 
importance.  Cowel.  An  ancient  town.  Lit¬ 
tleton,  §  164.  A  town  which  sends  burgesses 
to  parliament,  whether  corporate  or  not.  1 
Bla.  Com.  115;  Whishaw. 

A  corporate  town  that  is  not  a  city.  1  M. 
&  G.  1 ;  Cowel.  In  its  more  modern  Eng¬ 
lish  acceptation,  it  denotes  a  town  or  city  or¬ 
ganized  for  purposes  of  government.  3  Steph. 
Com.  191 ;  1  id.  116. 

It  is  impossible  to  reconcile  the  meanings  of 
this  word  given  by  the  various  authors  cited,  ex¬ 
cept  upon  the  supposition  of  a  change  of  require¬ 
ments  necessary  to  constitute  a  borough  at  dif¬ 
ferent  periods.  The  only  essential  circumstance 
which  underlies  all  the  meanings  pven  would 
seem  to  be  that  of  a  number  of  citizens  bound 
together  for  purposes  of  joint  action,  varying  in 
the  different  boroughs,  but  being  either  for  rep¬ 
resentation  or  for  municipal  government.  • 

In  American  Law.  In  Pennsylvania, 
the  term  denotes  a  part  of  a  township  having 
a  charter  for  municipal  purposes;  and  the 
same  is  true  of  Connecticut.  23  Conn.  128; 
see  also  18  Ohio  St.  496  ;  1  Dill.  Mun.  Corp. 

§  41,  n.  , 

In  Scotch  Law.  A  corporation  erected 
by  charter  from  the  crown.  Bell,  Diet. 

BOROUGH  COURTS.  In  English 
Law.  Private  courts  of  limited  jurisdiction 
held  in  particular  districts  by  prescription, 
charter,  or  act  of  parliament,  for  the  Pr°secu- 
tion  of  petty  suits.  19  Geo.  III.  c.  <  ,  3 
Will.  IV.  c.  74  ;  S  Bla.  Com.  80. 

BOROUGH  ENGLISH.  A  custom  pre¬ 
valent  in  some  parts  of  England,  by  which 
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the  youngest  son  inherits  the  estafte  in  prefer¬ 
ence  to  his  older  brothers.  1  Bla.  Com.  75. 

The  custom  is  said  by  Blackstone  to  have  been 
derived  from  the  Saxons,  and  to  have  been  so 
called  in  distinction  from  the  Norman  rule  of 
descent ;  2  Bla.  Com.  83.  A  reason  for  the  cus¬ 
tom  is  found  in  the  fact  that  the  elder  children 
were  usually  provided  for  during  the  life  of  the 
parent  as  they  grew  up,  and  removed,  while  the 
younger  son  usually  remained.  See,  also,  Bacon 
Abr.  ;  Comyns,  Dig.  Borough  English ;  Termes 
de  la  Ley  ;  Cowcl.  The  custom  applies  to  socage 
lands  ;  2  Bla.  Com.  83. 

BORROWER.  He  to  whom  a  thing  is 

lent  at  his  request. 

In  general  he  has  the  right  to  use  the  thing 
borrowed,  himself,  during  the  time  and  for 
the  purpose  intended  between  the  parties. 
He  is  bound  to  take  extraordinary  care  of  the 
thin"  borrowed ;  to  use  it  according  to  the 
intention  of  the  lender ;  to  restore  it  in  proper 
condition  at  the  proper  time.  See  Bail¬ 
ment;  Story,  Bailm.  §  268;  2  Kent,  446- 
449;  1  Bouvier,  Inst.  1078-1090. 

BOSCAGE.  That  food  which  wood  and 
trees  yield  to  cattle. 

To  be  quit  of  boscage  is  to  be  discharged  of 
paying  any  duty  of  wind-fall  wood  in  forest. 
Whishaw  ;  Man  wood,  For.  Laws. 

BOSCUS.  Wood  growing;  wood;  both 
high  wood  or  trees,  and  underwood  or  cop¬ 
pice.  The  high  wood  is  properly  called  sal - 
tus.  Cowel ;  Spelman,  Gloss. ;  Coke,  Litt. 

5  a. 

BOTE.  A  recompense  or  compensation. 
The  common  word  to  boot  comes  from  this 
word.  Cowel.  The  term  is  applied  as  well 
to  making  repairs  in  houses,  bridges,  etc.,  as 
to  making  a  recompense  for  slaying  a  man  or 
stealing  property.  House  bote1  materials 
which  may  be  taken  to  repair  a  house  ;  hedge 
bote ,  to  repair  hedges ;  brig  bote ,  to  repair 
bridges ;  man  bote ,  compensation  to  be  paid 
by  a  murderer.  Bote  is  known  to  the  English 
law  also  under  the  name  of  Estover.  1  Washb. 
R.  P.  99  ;  2  Bla.  Com.  35. 

BOTTOMRY.  In  Maritime  Law.  A 
contract  in  the  nature  of  a  mortgage,  by  which 
the  owner  of  a  ship,  or  the  master,  as  his 
agent,  borrows  money  for  the  use  of  the  ship, 
and  for  a  specified  voyage,  or  for  a  definite 
‘period,  pledges  the  ship  (or  the  keel  or  bot¬ 
tom  of  the  ship,  pars  pro  toto )  as  a  security 
for  its  repayment,  with  maritime  or  extraor¬ 
dinary  interest  on  account  of  the  marine  risks 
to  be  borne  by  the  lender ;  it  being  stipulated 
that  if  the  ship  be  lost  in  the  course  of  the 
specified  voyage,  or  during  the  limited  time, 
by  any  of  the  perils  enumerated  in  the  con¬ 
tract  the  lender  shall  also  lose  his  money.  2 
Hagg.  Adm.  48,  53;  2  Sumn.  157;  Abbott, 
Shipp.  117-131. 

Bottomry  differs  materially  from  an  ordinary 
loan.  UiSn  a  simple  loan  the  money  is  wholly 
at  the  risk  of  the  borrower,  and  must  be  repaid  at 
tu'evenu  But  in  bott.mry  thc  money  to  the 
extent  of  the  enumerated  perils,  is ^at .the  nsk  of 
the  lender  during  the  Toyage  on  w Wch  it  is 
loaned,  or  for  the  period  specified.  Up 


dentxa  loans  any  rate  oi  interest,  not  eroJi 
tortionate,  which  may  be  agreed  UDrm  tx* 
legally  contracted  for.  *  P°D’  be 
When  the  loan  is  not  made  upon  the  ehin  v 
on  the  goods  laden  on  board  and  which  are  t  k! 
sold  or  exchanged  in  the  course  of  the  vov» 
the  borrower's  personal  responsibility  jfi 
the  principal  security  for  the  performance  of 
contract,  which  is  therefore  called  Respondent!? 
which  see.  And  in  a  loan  upon  respondentia  th* 
lender  must  be  paid  his  principal  and  inter^t 
though  the  ship  perish,  provided  the  goods  are 
saved.  In  most  other  respects  the  contracts  of 
bottomry  and  of  respondentia  stand  substantially 
upon  the  same  footing.  See  further,  lOJur  N4,y 
4  Thornt.  285,  512  ;  2  W.  Rob.  Adm.  83-85-s 
Mas.  225. 

Bottomry  bonds  may  be  given  by  a  master 
appointed  by  the  charterers  of  the  ship,  by 
masters  necessarily  substituted  or  appointed 
abroad,  or  by  the  mate  who  has  become 
master,  as  hceres  necessarius ,  on  the  death 
of  the  appointed  master.  1  l)od.  278;  3 
Ilag".  Adm.  18.  But  while  in  a  port  in 
which  the  owners,  or  one  of  them  or  a  recog. 
nized  agent  of  the  owners,  reside,  the  master, 
as  such,  has  no  authority  to  make  contracts 
affecting  the  ship,  and  a  bottomry  bond  exe¬ 
cuted  under  such  circumstances  is  void;  1 
Wash.  C.  C.  49 ;  22  Eng.  L.  &  Eq.  623;  31 
L.  J.,  Adm.  81.  Unless,  it  lias  been  held  in 
an  English  case,  he  has  no  means  of  commu. 
nicating  with  the  owners  ;  1  Dod.  273.  The 

master  has  authority  to  hypothecate  the  ws- 

sel  only  in  a  foreign  port ;  but  in  the  juris- 
prudence  of  the  United  States  all  maritime 
ports,  other  than  those  of  the  Shite  where  the 
vessel  belongs,  are  foreign  to  the  vessel, 
Cliff.  308;  1  Blateh.  &  H-  66,  90. 

The  owner  of  the  vessel  may  borrow  upon 
bottomrv  in  the  vessel’s  home  P°  \ 
whether  she  is  in  port  or  at  sea;  and  it  i 
necessary  to  the  validity  ot  a  >on  ‘  ^  jjj 

the  owner  that  the  money  borrow^ 
be  advanced  for  the  necessities  otth  ^ 

or  her  voyage  ;  2  Sumn.  15  <  >  ,  „l,fn 

But  it  may  well  lie  <l°ubt^’  t.r  for  pur- 
money  is  thus  borrowed  by  ,he  ol-  the  shir- 
poses  other  than  necessities  or- «  for0  is 

and  a  bottomry  bon<? J"  jurisdiction » 

given,  a  court  of  admiralty  J  #  (,ontrsrt 
enforce  the  lien  ;  Bee,  348.  As  wa 
made  and  to  be  Periol™?L  *jt|,  the 
having  no  necessary  c.onnt^  b"e  ,hat  it»°^ 
ness  of  navigation,  it  is  Pr  contract 

not  now  be  deemed  a  "1*n  forc(.d  as »  c0£ 
would  take  effect  ami  l  >  |  b  tt  Shipp- 

mon-law  mortgage.  .  See  AW J  ’  \Vash> 
120,  121,  and 

C.  293  ;  2  id.  145;  20  H  w  6jl ;  1 1 
1  Swab.  269.  But  seel  Pa"” 

Adm.  295.  ,  .oA  bv  the 

the  vessel,  it  will  be  tHhere  *as»  tbe 
only  upon  proof  .  for  pled-  ?.  ^ 

sity  for  the  loan,  a  #utborl'J  the 

credit  of  the  ship,  *3  'n  tUc credit 
master  to  borrow  morn.) 
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vessel  rests  upon  the  necessity  of  the  case, 
and  only  exists  under  such  circumstances  of 
necessity  as  would  induce  a  prudent  owner  to 
hypothecate  his  ship  to  raise  money  for  her 
use;  3  Hagg.  Adm.  66,  74;  3  Sumn,  228 
1  Wheat.  96;  1  Paine,  671  ;  Abbott,  Shipp 
156;  Bee,  120.  Iiis  authority  is  not  con- 
fined,  however,  to  such  repairs  and  supplies 
as  are  absolutely  and  indispensably  necessary, 
but  includes  also  all  such  as  are  reasonably  lit 
and  proper  for  the  ship  and  the  voyage  ;  10 
Wall.  192,  204;  9  id.  129;  17  id.  666. 

If  the  master  could  have  obtained  the  neces¬ 
sary  supplies  or  funds  on  the  personal  credit 
of  himself  or  of  his  owner,  and  this  fact  was 
known  to  the  lender,  the  bond  will  be  held 
invalid.  And  if  the  master  borrows  on  bot¬ 
tomry  without  apparent  necessity,  or  when 
the  owner  is  known  to  be  accessible  enough 
to  be  consulted  upon  the  emergency,  the  bond 
is  void,  and  the  lender  can  look  only  to  the 
personal  responsibility  of  the  master ;  3  W. 
Rob.  Adm.  243,  265.  For  the  fact  that  the 
advances  were  necessary,  and  were  made  on 
the  security  of  the  vessel,  is  not,  in  any  in¬ 
stance,  to  be  presumed;  3  Wash.  C.  C.  290. 
And  moneys  advanced  to  the  master  without 
inquiry  as  to  the  necessity  of  the  advance,  or 
seeing  to  the  proper  application,  have  been 
disallowed;  33  Eng.  L.  &  Eq.  602.  It  may 
be  given  after  the  advances  have  been  made,  in 
pursuance  of  a  prior  agreement ;  8  Pet.  538. 
If  given  for  a  larger  sum  than  the  actual  ad¬ 
vances,  in  fraud  of  the  owners  or  underwriters, 
it  vitiates  the  bond  and  avoids  the  bottomry 
lien  even  for  the  sum  actually  advanced  ;  18 
How.  63;  1  Curt.  C.  C.  341.  See  1  Wheat. 
96 ;  8  Pet.  538. 

The  contract  of  bottomry  is  usually,  in  form 
a  bond  (termed  a  bottomry  bond)  conditioned 
lor  the  repayment  of  the  money  lent,  with 
the  interest  agreed  upon,  if  the  ship  safely 
accomplishes  the  specified  voyage  or  com¬ 
pletes  in  safety  the  period  limited  by  the  con¬ 
tract;  2  Sumn.  157.  ’  Sometimes  it  is  in  that 
of  a  bill  of  sale,  and  sometimes  in  a  different 
shape ;  but  it  should  always  specify  the  prin¬ 
cipal  lent  and  the  rate  of  maritime  interest 
agreed  upon ;  the  names  of  the  lender  and 
borrower ;  the  names  of  the  vessel  and  of  her 
faster;  the  subject  on  which  the  loan  is  ef¬ 
fected,  whether  of  the  ship  alone,  or  of  the 
ship  and  freight ;  whether  the  loan  is  for  an 
entire  or  specific  voyage  or  for  a  limited 
P^ipd,  and  for  what  voyage  or  for  what  space 
£f  time ;  the  risks  the  lender  is  contented  to 
bear;  and  the  period  of  repayment.  It  is 
negotiable;  5  C.  Rob.  Adm.  102;  1  Newb. 

A<  w.  514;  5  Jur.  N.  S.  632. 

•  .  case  a  highly  extortionate  or  wholly  un¬ 

justifiable  rate  of  interest  be  stipulated  for  in 
jf  bottomry  bond,  courts  of  admiralty  will  en- 
0I*ee  the  bond  for  only  the  amount  fairly  due, 
aU(l  will  not  allow  the  lender  to  recover  an 
unconscionable  rate  of  interest.  But  in  miti- 
guting  an  exorbitant  rate  of  interest  they  will 
proceed  with  great  caution.  For  the  course 
pursued  where  the  amount  of  interest  was 


accidentally  omitted,  see  1  Swab.  240. 
h  raud  will  induce  a  court  of  equity  to  set  aside 

t  MU2nry]lTdJ  LnSland?  8  Sim.  358; 
3  M.  &  C.  451,  453,  n. 

Where  the  express  contract  of  bottomry  is 
void  for  fraud,  no  recovery  can  be  had,  on  the 
ground  of  an  implied  contract  and  lien  of  ad¬ 
vances  actually  made ;  1  Curt.  C.  C.  340 ;  18 
How.  63.  But  a  bottomry  bond  may  be  good 
in  part  and  bad  in  part;  3  Mas.  255  ;  Ware, 
249  ;  Ole.  55.  And  it  has  been  held  in  Eng¬ 
land  that  fraud  of  the  owner  or  mortgagor  of 
a  vessel,  which  might  render  the  voyage  ille¬ 
gal  does  not  invalidate  a  bottomry  bond  to  a 
bond  fide  lender;  L.  R.  1  Adm.  &  Ecc.  13. 

Not  only  the  ship,  her  tackle,  apparel,  and 
furniture  (and  the  freight,  if  specifically 
pledged),  are  liable  for  the  debt  in  case  the 
voyage  or  period  is  completed  in  safety,  but 
the  borrower  is  also,  in  that  event,  personally 
responsible.  See  2  Bla.  Com.  457,  458; 
Marshall,  Ins.  b.  2,  c.  1 ;  Code  de  Comm, 
art.  311.  But  only,  it  would  seem,  in  cases 
in  which  such  responsibility  has  been  especi¬ 
ally  made  a  condition  of  the  bond  ;  6  Am.  L. 
Rev.  763  ;  48  Barb.  269. 

The  borrower  on  bottomry  is  affected  by 
the  doctrines  of  seaworthiness  and  deviation ; 
3  Kent,  360 ;  Phillips,  Ins.  sec.  988,  989  ; 
and  if,  before  or  after  the  risk  on  the  bot¬ 
tomry  bond  has  commenced,  the  voyage  or 
adventure  is  voluntarily  broken  up  by  the 
borrower,  in  any  manner  whatsoever,  whether 
by  a  voluntary  abandonment  of  the  voyage 
or  adventure,  or  by  a  deviation  or  otherwise, 
the  maritime  risks  terminate,  and  the  bond 
becomes  presently  payable;  2  Sumn.  157  ;  3 
Kent.  360.  But  maritime  interest  is  not  re¬ 
coverable  if  the  risk  has  not  commenced. 

But  in  England  and  America  the  established 
doctrine  is  that  the  owners  are  not  personally 
liable,  except  to  the  extent  of  the  fund  pledged 
which  has  come  into  their  hands  ;  8  Pet.  538, 
554;  1  Hagg.  Adm.  1,  13.  If  the  ship  or 
argo  be  lost,  not  by  the  enumerated  perils  of 
the  sea,  but  by  the  fraud  or  fault  of  the  bor¬ 
rower  or  master,  the  hypothecation  bond  is 
forfeited  and  must  be  paid. 

The  risks  assumed  by  the  lender  are  usually 
such  as  are  enumerated  in  the  ordinary  policies 
of  marine  insurance.  If  the  ship  be  wholly 
ost  in  consequence  of  these  risks,  the  lender, 
as  before  stated,  loses  his  money;  but  the 
doctrine  of  constructive  total  loss  does  not 
apply  to  bottomry  contracts ;  1  Arnould,  Ins. 
115;  1  Mau.  &  Sel.  30;  9  Eng.  L.  &  Eq. 
553  ;  22  E.  T.  R.,  Ex.  371 ;  2  Alb.  L.  J.  92 ; 

3  Story,  4G5. 

It  is  usual  in  bottomry  bonds  to  provide 
that,  in  case  of  damage  to  the  ship  (not 
amounting  to  a  total  loss)  by  any  of  the  enu¬ 
merated  perils,  the  lender  shall  bear  his  pro¬ 
portion  of  the  loss,  viz. :  an  amount  which 
will  bear  the  same  proportion  to  the  whole 
damage  that  the  amount  lent  bears  to  the 
whole  value  of  the  vessel  prior  to  the  damage. 
Unless  the  bond  contains  an  express  stipula¬ 
tion  to  that  effect,  the  lender  is  not  entitled  to 
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take  possession  of  the  ship  pledged,  even  when 
the  debt  becomes  due ;  but  he  may  enforce 
payment  of  the  debt  by  a  proceeding  in  rem , 
in  the  admiralty,  against  the  ship ;  under 
which  she  may  be  arrested,  and,  in  pursuance 
of  a  decree  of  the  court,  ultimately  sold  for 
the  payment  of  the  amount  due.  And  this  is 
the  ordinary  and  appropriate  remedy  of  the 
lender  upon  bottomry  ;  though  he  has  also,  as 
a  general  rule,  his  remedy  by  action  of  cove¬ 
nant  or  debt  at  common  law  upon  the  bond ; 
Tyler  on  Mar.  Loans,  782.  It  was  held  in 
Mississippi  that  state  legislatures  have  no  au¬ 
thority  to  create  maritime  liens,  or  confer 
jurisdiction  on  state  courts  to  enforce  such 
liens  by  proceedings  in  rem .  Such  jurisdic¬ 
tion  is  exclusively  in  the  courts  of  admiralty 
of  the  United  States;  9  Am.  L.  Reg.  N.  S. 
683  ;  49  Ala.  436.  See  7  Wall.  6247 

In  entering  a  decree  in  admiralty  upon  a 
bottomry  bond,  the  true  rule  is  to  consider  the 
sum  lent  and  the  maritime  interest  as  the 
principal,  and  to  allow  common  interest  on 
that  sum  from  the  time  such  principal  became 
due;  3  Mas.  255;  2  Arnould,  Ins.  1340. 
Where  money  is  necessarily  taken  up  on  bot¬ 
tomry  to  defray  the  expenses  of  repairing  a 
partial  loss,  against  which  the  vessel  is  in¬ 
sured,  the  underwriter  (although  he  has  noth¬ 
ing  to  do  with  bottomry  bond)  is  liable  to  pay 
his  share  of  the  extra  expense  of  obtaining 
the  money,  in  that  mode,  for  the  payment  of 
such  expenses;  12  Pet.  378. 

The  lien  or  privilege  of  a  bottomry-bond 
holder,  like  all  other  maritime  liens,  has,  ordi¬ 
narily,  preference  of  all  prior  and  subsequent 
common-law  and  statutory  liens,  and  binds  all 
prior  interests  centring  in  the  ship  ;  4  Cranch, 
328.  It  holds  good  (if  reasonable  diligence 
be  exercised  in  enforcing  it)  as  against"  sub¬ 
sequent  purchasers  and  common-law  incum¬ 
brancers  ;  but  the  lien  of  a  bottomry  bond  is 
not  indelible,  and,  like  other  admiralty  liens, 
may  be  lost  by  unreasonable  delay  in  asserting 
it,  if  the  rights  of  purchasers  or  incumbrancers 
have  intervened  ;  9  Wheat.  409  ;  16  Bost.  L. 
Rep.  264  ;  17  id.  93,  and  authorities  there 

5  ?  T>  ;  &  48  ’  1  Sw:ib-  269 ;  1  Cliff. 

308  ;  o  Rob.  Adm.  94.  The  roles  under 
which  courts  of  admiralty  marshal  assets 
claimed  to  be  applicable  to  the  payment  of 
bottomry  and  other  maritime  liens  and  of 

~  'dV?( '  sti,tutor>' ,ien*  will  be  more 
properly  and  fully  considered  in  the  article 
Maritime  Liens,  which  sec.  But  it  is  proper 
here  to  state  that,  as  between  the  hohlers  of 
two  bottomry  bonds  upon  the  same  vessel  in 
respect  to  different  voyages,  the  later  one  as 
a  general  role,  is  entitled  to  priority  of  pay 
ment  out  of  the  proceeds  of*  the  vessel  1 
)od,  201;  Ole.  55;  17  Bost.  L.  Ron  93 1 

b„teVhaV,e  a  ,ien’  f)rior  t0  tb«t  of  the 
holder  of  the  bottomry  bond,  for  their  wages 

foumti  T"  Wh,ch  the  bottomry  U 

ow,,™’  or  a"y  subsequent  voyage;  but  the 

wages*  and  v*?.  Pe”onal,Jr  babfe  for  such 
e  »  and  if  the  bottomry-bond  holder  is 


compelled  o  discharge  the^^TT^' 
has  a  resulting  right  to  compel; hen'  he 
against  the  owners,  and  has  been  U  °“  > 
a  lien  upon  the  proceeds  of  the  si,  .  r°,lav« 
reimbursement ;  8  Pet.  53s  •  1  or  *>« 
150 ;  1  Hagg.  Adm.  62.  And 
261  ;  1  Dod.  40.  3ee  1  S»ab. 

The  act  of  congress  of  Julv  99  1s.A  , 
c  aring  bills  of  sale,  mortgages  in2 'lo- 
tions,  and  conveyances  of  veLl  P  h?‘ 
against  persons  other  than  the  enrnt!!^ 
mortgagor,  his  heirs  and  devisees,  not  W* 
actual  notice  thereof,  unless  recorded  i„  fg 
oflice  of  the  collector  of  the  customs 
such  vessel  is  registered  or  enrolled,  e.xprt" 
provided  that  the  lien  by  bottomry  on  2 
vessel,  created  during  her  vovage  by  a  lo 
of  money  or  materials  necessary  to  repair  or 
enable  such  vessel  to  prosecute  a  voyage,  shall 
not  lose  its  priority  or  be  in  any  way  affected 
by  the  provisions  of  that  act.  See  Parson, 
Mar.  Law  ;  Abbott,  Shipping,  with  Store  and 
Perkins’s  notes;  Hall’s  translation  of  Kme- 
rigon’s  Essay  on  Maritime  Loans,  with  the 
Appendix ;  Tyler  on  Usury  (pt.  iii.  Mar. 
Loans);  Marshall,  Insurance,  book  2;  1  Bon- 
vier,  Institutes,  504-509;  3  Kent.  Lee.  49; 
8  Pet.  538  ;  1  Hagg.  Adm.  179;  2  Pet.  Adm. 
295. 

BOUGHT  NOTE.  A  written  memoran¬ 
dum  of  a  sale,  delivered,  by  the  broker  who 
effects  the  sale,  to  the  vendee ;  Sforv,  Ag. 
§  28  ;  11  Ad.  &  E.  589  ;  8  M.  &  W.  834. 

Bought  and  sold  notes  are  made  out  usually 
at  the  same  time,  the  former  being  delivered 
to  the  vendee,  the  latter  to  the  vendor.  W  hen 
the  broker  has  not  exceeded  his  authority, 
both  parties  are  bound  thereby;  4  Esp.  114; 

2  Campb.  337  ;  1  C.  &  P.  388  ;  5  B.  &  C.  436; 
6  id.  117  ;  1  Bell,  Com.  4th  ed.  347,  4* i. 
Where  the  same  broker  acts  for  both  parties 
the  notes  must  correspond;  1  Holt.  N. 
172;  5  B.  &  C.  436;  4  Q.  B.  737;  17  id.  103; 

3  Wend.  459  ;  2  Sandf.  133.  The  broker.  a< 
to  this  part  of  the  transaction,  is  agent  ler 
both  parties;  2  H.  &  N.  210;  16  Gray,  44-- 
71  Penn.  69.  As  to  the  rule  where  dineren 
brokers  are  employed,  see  10  Exch.  323,  3-  • 
Whether  a  memorandum  in  the  broker  s  bw* 
will  cure  a  disagreement,  see  9  M.  &  y  ■  ml 
13  id.  746  ;  5  Taunt.  786  ;  1  M.  & 

M.  &  R.  368 ;  1 7  Q.  B.  115 ;  1  H.  &  >  j  ’ 
but  it  is  said  to  be  the  better  opinion  tn 
signed  entry  in  the  broker’s  book  con7-jiart. 
the  real  contract  between  the  parties ,  ^ 

Ag.  §  720;  1  C.  P.  D.  777  ;  but  it  ^ 
shown  that  the  entry  was  in  cxcesS  ,  tthe 
broker’s  authority;  4  L.  R*  R*  94  5  1  ^ 
bought  and  sold  notes  do  not  const1 1  >re  is 
contract,  see  17  Q.  B.  115.  Where ^ 
a  variance  between  the  bought  and  >o  ^  p0 
and  no  entry  of  the  transaction,  ht 

contract ;  id.  §  721  ;  17  Q.  B.  115-  *  tuterrf 
note  will  take  the  case  out  of  the  ►  •  ^  v. 
Frauds,  if  there  is  no  variance;  1"  *. 

11.  See  a  full  discussion  m  WJ' 
Sales,  §  276  et  seq. 
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BOUND  BAILIFF.  A  sheriff’s  officer, 
who  serves  writs  and  makes  arrests.  He  is  so 
called  because  bound  to  the  sheriff  for  the  due 
execution  of  his  office ;  1  Bla.  Com.  345, 

BOUNDARY.  Any  separation,  natural 
or  artificial,  which  marks  the  confines  or  line 
of  two  contiguous  estates.  3  Toullier,  n.  171. 

The  term  is  applied  to  include  the  objects 
placed  or  existing  at  the  angles  of  the  bounding 
lines,  as  well  as  those  which  extend  along  the 
lines  of  separation. 

A  natural  boundary  is  a  natural  object  re¬ 
maining  where  it  was  placed  by  nature. 

A  river  or  stream  is  a  natural  boundary,  and 
the  centre  of  the  stream  is  the  line ;  12  Johns. 
252  ;  20  id.  91 ;  6  Cow.  579 ;  1  Rand.  417 ;  3  id. 
33;  4  Pick.  268 ;  1  Halst.  1 ;  4  Mas.  349  ;  9  N.  H. 
461 ;  1  Tayl.  136 ;  11  Miss.  366 ;  5  Harr.  &  J.  195, 
245.  And  see  2  Conn.  481 ;  17  Johns.  195  ;  4  Ill. 
510 ;  3  Ohio,  495 ;  4  Pick.  199  ;  14  S.  &  R.  71 ;  11 
Ala.  436  ;  4  Mo.  343 ;  1  M’Cord,  580 ;  11  Ohio, 
138;  1  Whart.  124;  63  Penn.  210.  As  to  the 
rule  where  a  pond  is  the  boundary,  see  13  Pick. 
261 ;  9  N.  H.  461 ;  10  Me.  224 ;  13  id.  198  ;  16  id. 
257;  where  the  seashore,  see  2  Johns.  362;  5 
Gray,  335 ;  13  id.  254  ;  2  Wall.  587  ;  where  one  of 
the  sreat  lakes,  34  Ohio  St.  492. 

Where  land  is  bounded  by  the  sea,  and  the 
latter  suddenly  recedes,  leaving  considerable 
space  uncovered,  this  new  land,  under  the  royal 
prerogative,  becomes  the  property  of  the  king. 
But  if  the  dereliction  be  gradual,  and  by  imper¬ 
ceptible  degrees,  then  the  land  gained  belongs  to 
the  adjacent  owner,  for  de  minimis  non  curat  lex  ; 
2  Bla.  Com.  262  ;  3  Bar.  &  C.  91,  and  cases  cited. 
Similarly,  where  a  stream  forming  the  boundary 
between  two  owners  gradually  changes  its  course, 
it  continues  to  mark  the  line  ;  but  if  the  change 
be  sudden  and  immediate,  the  boundary  remains 
in  the  old  channel ;  2  Bla.  Com.  262 ;  3  Tex.  App. 
323 ;  26  Ohio  St.  40 ;  4  Neb.  437  ;  11  Wall.  395. 

An  artificial  boundary  is  one  erected  by 
man. 

The  ownership,  in  case  of  such  boundaries, 
must,  of  course,  turn  mainly  upon  circumstances 
peculiar  to  each  case ;  5  Taunt.  20  ;  3  id.  138  ;  8 
B.  &  C.  259  ;  generally  extending  to  the  centre  ; 
4  Hill,  N.  Y.  309 ;  6  Conn.  471.  A  tree  standing 
directly  on  the  line  is  the  joint  property  of  both 
proprietors  ;  12  N.  H.  454 ;  otherwise,  where  it 
only  stands  so  near  that  the  roots  penetrate  ;  1 
M.  &  M.  112 ;  2  Rolle,  141  ;  2  Greenl.  Ev.  §  617. 
Land  bounded  on  a  highway  extends  to  the 
centre-line,  though  a  private  street ;  8  Cush.  595  ; 

I  Saudf.  323,  344 ;  26  Penn.  223 ;  unless  the  de¬ 
scription  excludes  the  highway  ;  15  Johns.  454  ; 

II  Conn.  60  ;  1  Allen,  443  ;  2  Washb.  R.  P.  635. 

Boundaries  are  frequently  denoted  by  monu- 

ments  fixed  at  the  angles.  In  such  case  the 
connecting  lines  are  always  presumed  to  be 
straight,  unless  described  to  be  otherwise  ;  16 
Pick.  235;  6  T.  B.  Monr.  179;  3  Ohio,  382; 

1  McL.  519;  2  Washb.  R.  P.  632.  A  prac¬ 
tical  surveyor  may  testify  whether,  in  his 
opinion,  certain  marks  on  trees,  piles  of  stones, 
or  other  marks  on  the  ground,  were  intended 
as  monuments  of  boundaries;  10  Weekly 
Notes  of  Cases,  321.  ,  ... 

The  following  is  the  order  of  marshalling 
boundaries :  first ,  the  highest  regard  is  had 
fo  natural  boundaries  ;  second ,  to  lines  actu¬ 
ally  run  and  corners  marked  at  the  time  of 
the  grant ;  third }  if  the  lines  and  courses  of 


an  adjoining  tract  arc  called  for,  the  lines 
wd  be  extended,  if  they  are  sufficiently  es¬ 
tablished,  and  no  other  departure  from  the 
deed  is  required,  preference  being  given  to 
mai ked  lines;  fourth ,  to  courses  and  dis¬ 
tances;  1  Greenl.  Ev.  §  301,  n.  See3Murph. 
82  ;  4  Hen.  &  M.  125  ;  6  Wheat.  582  ;  8  Me. 
61  ,  1  McL.  518;  3  Rob.  La.  171 ;  8  Penn 
154;  85  id.  117. 

Parol  evidence  is  often  admissible  to  iden¬ 
tify  and  ascertain  the  locality  of  monuments 
called  for  by  a  description  ;  13  Pick.  267  ;  19 
id.  445  ;  and  where  the  description  is  ambig¬ 
uous,  the  practical  construction  given  by  the 
parties  may  be  shown  ;  1  Mete.  Mass.  378  ;  7 
Pick.  274.  Common  reputation  may  be  ad¬ 
mitted  to  identify  monuments,  especially  if  of 
a  public  or  quasi-public  nature;  2  Washb.  R. 
P.  636 :  1  Greenl.  Ev.  §  145  ;  1  Ilawks,  116  ; 

1  McL.  45,  518 ;  10  N.  H.  43  ;  4  id.  214  ;  2 
A.  K.  Marsh.  158;  9 Dana,  322,  465;  1  Dev. 
340  ;  6  Pet.  341  ;  8  Leigh,  697  ;  3  Ohio,  282. 
And  see  3  Dev.  &  B.  49 ;  10  S.  &  R.  281 ; 
10  Johns.  377  ;  12  Pick.  532  ;  7  Gray,  174  ; 

5  E  &  B.  166;  6  Litt.  9;  50  Tex.  371. 

The  determination  of  the  boundaries  of  the 
States  of  the  Union,  is  placed  by  the  Consti¬ 
tution  in  the  Supreme  Court  of  the  United 
States;  12  Pet.  657  ;  4  IIow.  591;  11  Wall. 
39.  This  position  was  taken  by  that  court 
against  the  opinion  of  Chief  Justice  Taney, 
who  held  that  a  controversy  between  States, 
or  between  individuals,  in  relation  to  the 
boundaries  of  a  State,  falls  within  the  province 
of  the  court  where  the  suit  is  brought  to  try  a 
right  of  property  in  the  soil,  or  any  other 
right  which  is  properly  the  subject  of  judicial 
cognizance  and  decision  ;  but  not  a  contest  for 
rights  of  sovereignty  and  jurisdiction  between 
States  over  any  particular  territory.  This 
he  held  to  be  a  political  question;  12  Pet. 
752. 

Consult  2  Washb.  R.  P.  630—638;  1  Greenl. 
Ev.  §§  145,  301  ;  4  Bouvier,  Inst.  n.  3923  ; 
article  in  28  A.  L.  Reg.  546. 


BOUNDED  TREE.  A  tree  marking  or 
standing  at  the  corner  of  a  field  or  estate. 


BOUNTY.  An  additional  benefit  con¬ 
ferred  upon,  or  a  compensation  paid  to,  a 
class  of  persons. 

It  differs  from  a  reward,  which  is  usual  lv  ap¬ 
plied  to  a  sum  paid  for  the  performance  of  some 
specific  act  to  some  person  or  persons.  It  may  or 
may  not  be  part  of  a  contract.  Thus,  the  bounty 
offered  a  soldier  would  seem  to  be  part  of  the 
consideration  for  his  services.  The  bounty  paid 
to  fishermen  is  not  a  consideration  for  any  con¬ 
tract,  however.  See  8  Allen,  80 ;  27  Md.  320  ;  39 
How.  Pr.  481. 

A  premium  offered  or  given  to  induce  men 
to  enlist  into  the  public  service.  39  IIow.  I  r. 


BOUWERYE.  A  farm. 
BOUWMASTER.  A  farmer. 
BOVATA  TERR-®-  As  much  land  as 
ie  ox  can  cultivate.  Said  by  some  to  be 
lirteen,  by  others  eighteen  acres  m  extent. 

kene;  Spclman,  Gloss. ;  Coke,  Litt.  5  a. 
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BOUGHT  NOTE 


take  possession  of  the  ship  pledged,  even  when 

the  debt  beeomes  due ;  but  he  may  enforce 
payment  ot  the  debt  by  a  proceeding  in  rem, 
in  the  admiralty,  against  the  ship ;  under 
which  she  may  be  arrested,  and,  in  pursuance 
ot  a  decree  of  the  court,  ultimately  sold  for 
the  payment  of  the  amount  due.  And  this  is 
the  ordinary  and  appropriate  remedy  of  the 
lender  upon  bottomry  ;  though  he  has  also,  as 
a  general  rule,  his  remedy  by  action  of  cove¬ 
nant  or  debt  at  common  law  upon  the  bond ; 
Tyler  on  Mar.  Loans,  782.  It  was  held  in 
Mississippi  that  state  legislatures  have  no  au¬ 
thority  to  create  maritime  liens,  or  confer 
jurisdiction  on  state  courts  to  enforce  such 
liens  by  proceedings  in  rem.  Such  jurisdic¬ 
tion  is  exclusively  in  the  courts  of  admiralty 
of  the  United  States;  9  Am.  L.  Reg.  N.  S. 
683  ;  49  Ala.  436.  See  7  Wall.  6247 

In  entering  a  decree  in  admiralty  upon  a 
bottomry  bond,  the  true  rule  is  to  eonsider  the 
sum  lent  and  the  maritime  interest  as  the 
principal,  and  to  allow  common  interest  on 
that  sum  from  the  time  such  principal  became 
due;  3  Mas.  255;  2  Arnould,  Ins.  1340. 
Where  money  is  necessarily  taken  up  on  bot¬ 
tomry  to  defray  the  expenses  of  repairing  a 
partial  loss,  against  which  the  vessel  is  in¬ 
sured,  the  underwriter  (although  he  has  noth¬ 
ing  to  do  with  bottomry  bond)  is  liable  to  pay 
his  share  of  the  extra  expense  of  obtaining 
the  money,  in  that  mode,  for  the  payment  of 
such  expenses;  12  Pet.  378. 

The  lien  or  privilege  of  a  bottomry-bond 
holder,  like  all  other  maritime  liens,  has,  ordi¬ 
narily,  preference  of  all  prior  and  subsequent 
common-law  and  statutory  liens,  and  binds  all 
prior  interests  centring  in  the  ship ;  4  Crunch, 
328.  It  holds  good  (if  reasonable  diligence 
be  exercised  in  enforcing  it)  as  against  sub¬ 
sequent  purchasers  and  common-law  incum¬ 
brancers  ;  but  the  lien  of  a  bottomry  bond  is 
not  indelible,  and,  like  other  admiralty  liens, 
may  be  lost  by  unreasonable  delay  in  asserting 
it,  if  the  rights  of  purchasers  or  incumbrancers 
have  intervened ;  9  Wheat.  409  ;  16  Bost.  L. 
Rep.  264 ;  1 7  id.  93,  and  authorities  there 
cited  ;  2  W.  &  M.  48 ;  1  Swab.  269  ;  1  Cliff. 
308 ;  5  Rob.  Adm.  94.  The  rules  under 
which  courts  of  admiralty  marshal  assets 
claimed  to  be  applicable  to  the  payment  of 
bottomry  and  other  maritime  liens  and  of 
common-law  and  statutory  liens,  will  be  more 
properly  and  fully  considered  in  the  article 
Maritime  Liens,  which  see.  But  it  is  proper 
here  to  state  that,  as  between  the  holders  of 
two  bottomry  bonds  upon  the  same  vessel  in 
respect  to  different  voyages,  the  later  one,  as 
a  general  rule,  is  entitled  to  priority  of  pay¬ 
ment  out  of  the  proceeds  of  the  vessel’  1 
Dod.  201;  Ole.  55;  17  Bost.  L.  Rep.  93- 
1  Paine,  671. 

Seamen  have  a  lien,  prior  to  that  of  the 
holder  of  the  bottomry  bond,  for  their  wa<»cs 
for  the  voyage  upon  which  the  bottomry  is 
founded,  or  any  subsequent  voyage  ;  but  the 
owners  are  also  personally  liable  for  such 
wages,  and  if  the  bottomry-bond  holder  is 


compelled  to  discharge  the  seamen’s  lien  t 
has  a  resulting  right  to  compensation  ’7 
against  the  owners,  and  has  been  held  tnl? 
a  lien  upon  the  proceeds  of  the  ship  fb  t? 
reimbursement;  8  Pet.  538:  1  Ahh  L 

The  act  of  congress  of  July  29,  1850,  de- 
daring  bills  of  sale,  mortgages,  hypothecs 
tions,  and  conveyances  of  vessels  invalid 
against  persons  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  not  having 
actual  notice  thereof,  unless  recorded  in  the 
office  of  the  collector  of  the  customs  where 
such  vessel  is  registered  or  enrolled,  expressly 
provided  that  the  lien  by  bottomry  on  am 
vessel,  created  during  her  voyage  by  a  loan 
of  money  or  materials  necessary  to  repair  or 
enable  such  vessel  to  prosecute  a’  voyage,  shall 
not  lose  its  priority  or  be  in  any  way  affected 
by  the  provisions  of  that  act.  See  Parsons, 
Mar.  Law  ;  Abbott,  Shipping,  with  Story  and 
Perkins’s  notes;  Hall’s  translation  of  Eme- 
rigon’s  Essay  on  Maritime  Loans,  with  the 
Appendix;  Tyler  on  Usury  (pt.  iii.  Mar. 
Loans);  Marshall,  Insurance,  book  2 ;  1  B011- 
vier,  Institutes,  504-509 ;  3  Kent,  Lee.  49 ; 
8  Pet.  538  ;  1  Hagg.  Adm.  1 79  ;  2  Pet.  Adm. 
295. 

BOUGHT  NOTE.  A  written  memoran¬ 
dum  of  a  sale,  delivered,  by  the  broker  who 
effects  the  sale,  to  the  vendee;  Storv,  Ag. 

§  28 ;  11  Ad.  &  E.  589 ;  8  M.  &  W.  834. 

Bought  and  sold  notes  are  made  out  usually 
at  the  same  time,  the  former  being  delivered 
to  the  vendee,  the  latter  to  the  vendor.  W  hen 
the  broker  has  not  exceeded  his  authority, 
both  parties  are  bound  thereby;  4  Esp.  114; 

2  Campb.  337  ;  1  C.  &  P.  388  ;  5  B.  &  C.  436 ; 

6  id.  117;  1  Bell,  Com.  4th  ed.  347,  477. 
Where  the  same  broker  acts  for  both  pities 
the  notes  must  correspond;  1  Holt.  h*. 
172;  5  B.  &C.  436;  4  Q.  B.  737;  17  tV/.  103; 

3  Wend.  459  ;  2  Sandf.  133.  The  broker,  as 
to  this  part  of  the  transaction,  is  agent  for 
both  parties;  2  H.  &  N.  210;  16  Gray,  442; 
71  Penn.  69.  As  to  the  rule  where  difleren 
brokers  are  employed,  see  10  Exch.  323,  33  • 
A\  hether  a  memorandum  in  the  broker  s  boo  * s 
will  cure  a  disagreement,  see  9  M.  &  "  • m: 
13  id.  746  ;  5  Taunt.  786  ;  1  M.  &  M.  43 ;  _ 
M.  &  R.  368;  17  Q.  B.  115;  1  H .  &  ^ ^  ’ 
but  it  is  said  to  be  the  better  opinion  tna 
signed  entry  in  the  broker’s  book  con«-,l*tt 
the  real  contract  between  the  parties ;  '  ui 
Ag.  §  720;  1  C.  P.  D.  777  ;  but  it  may 
shown  that  the  entrv  was  in  excess  ot 
broker’s  authority;  4  L.  R.  Ir.  94 ;  tha 
bought  and  sold  notes  do  not  constitute  ■ 
contract,  see  17  Q.  B.  115.  Where  there^ 
a  variance  between  the  bought  and  sou  ^ 
and  no  entry  of  the  transaction,  there  1  ]lt 
contract ;  id.  §  721  ;  1 7  Q.  B.  1 15.  ^ 

note  will  take  the  case  out  of  the  o™  ^  v< 
Frauds,  if  there  is  no  variance; 
s*  11.  See  a  full  discussion  in  BeI1J‘ 

Sales,  §  276  et  seq. 
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BOUND  BAILIFF.  A  sheriff’s  officer, 
who  serves  writs  and  makes  arrests.  He  is  so 
called  because  bound  to  the  sheriff  for  the  due 
execution  of  his  office ;  1  Bla.  Com.  345. 

BOUNDARY.  Any  separation,  natural 
or  artificial,  which  marks  the  confines  or  line 
of  two  contiguous  estates.  3  Toullier,  n.  171. 

The  term  fs  applied  to  include  the  objects 
placed  or  existing  at  the  angles  of  the  bounding 
lines,  as  well  as  those  which  extend  along  the 
lines  of  separation. 

A  natural  boundary  is  a  natural  object  re¬ 
maining  where  it  was  placed  by  nature. 

A  river  or  stream  is  a  natural  boundary,  and 
the  centre  of  the  stream  is  the  line  ;  12  Johns. 
252;  20  id.  91 ;  6  Cow.  579;  1  Rand.  417 ;  3  id. 
32;  4  Pick.  268 ;  1  Halst.  1 ;  4  Mas.  349 ;  9  N.  H. 
461 ;  1  Tayl.  136 ;  11  Miss.  366 ;  5  Harr.  &  J.  195, 
245.  And  see  2  Conn.  481 ;  17  Johns.  195 ;  4  Ill 
510;  3  Ohio,  495  ;  4  Pick.  199 ;  14  S.  &  R.  71 ;  11 
Ala.  436  ;  4  Mo.  343 ;  1  M’Cord,  580;  11  Ohio, 
138;  1  Wkart.  124;  63  Penn.  210.  As  to  the 
rule  where  a  pond  is  the  boundary,  see  13  Pick. 
261 ;  9  N.  H.  461 ;  10  Me.  224 ;  13  id.  198 ;  16  id. 
257;  where  the  seashore,  see  2  Johns.  362;  5 
Gray,  335 ;  13  id.  254 ;  2  Wall.  587 ;  where  one  of 
the  ?reat  lakes,  34  Ohio  St.  492. 

Where  land  is  bounded  by  the  sea,  and  the 
latter  suddenly  recedes,  leaving1  considerable 
space  uncovered,  this  new  land,  under  the  royal 
prerogative,  becomes  the  property  of  the  king 
hut  if  the  dereliction  be  gradual,  and  by  imper¬ 
ceptible  degrees,  then  the  land  gained  belongs  to 
o  D,  nCen*'  °wner,  for  de  minimis  non  curat  lex ; 
c.  Com.  262 ;  3  Bar.  &  C.  91,  and  cases  cited, 
oimuariy,  where  a  stream  forming  the  boundary 
it  p  )nHU  tW°  0wuers  gradually  changes  its  course, 
be  s^r68  *2  mark  the  line  5  but  if  the  change 
in  tbp  Y  lmme<bate,  the  boundary  remains 

323  2«  ftMhi W ;  2  Bla-  Com- 262 ;  3  Tex.  App 

J’  26  0hlo  St.  40 ;  4  Neb.  437 ;  11  Wall.  395. 

man*1  ar^cia^  boundary  is  one  erected  by 


muTierrrshiP’  in  caee  of  Buch  boundaries, 
Peculiar  fl>UrS<7 turn  rnainly  upon  circumstances 
Case  ^  5  Taunt.  20 ;  3  id.  138  ;  8 
4  Hill  v  y'  |®neralJy  extending  to  the  centre ; 
clircctlv  on  rK  °?.;  6.Conn‘ 471-  A  ^ee  standing 
Proprietors -h19Me  VtY  j°int  Property  of  both 
only  stin  lo  *  12  H.  454;  otherwise,  where  it 
M.  &  u  1 1 0S0  the  roots  penetrate  ;  1 

Land  boJS  2  Rolle>  141  i  2  Greenl.  Ev.  §  617. 
centre-linofk  on  a  highway  extends  to  the 

I  Sarnlf  o,?U  a  Private  street ;  8  Cush.  595  ; 
scriptionpf’,344  ;  26  penn.  223;  unless  the  de- 

II  Conn  Y?, the  highway ;  15  Johns.  454 ; 
Bo.  1  •  1  A  Cn’  443  5  2  Wasbb.  R-  P-  635. 

tnontj)11};  ar  l03  are  frequently  denoted  by  monu- 
c°nnectin<r  i,at  tke  an?^cs-  In  such  case  the 
straiabt  , 11103  are  always  presumed  to  be 
Pick;  •)•)-  ,n  083  described  to  be  otherwise ;  16 
1  HeL  ^lonr.  179;  3  Ohio,  382; 

tical  aJx  '  2  Washb-  R-  P.  632.  A  prac- 
°pinion  ‘J*  111  :ly  testify  whetlier,  in  his 
°r  otlicy  °  ,m  marks  on  trees,  piles  of  stones, 
as  mon„,marks  011  ground,  were  intended 
&otes  of  o°nts  boundaries;  10  Weekly 
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b°Urular; .  0Wing  is  the  order  of  marshalling 
,0  natnrai the  highest  regard  is  had 
u’ly  ).„n  boundaries ;  second ,  to  lines  actu- 
gram .cornors  marked  at  the  time  of 
)  third,  if  the  lines  and  courses  of 


an  adjoining  tract  are  called  for,  the  lines 
w,l  be  extended,  if  they  are  sufficiently  es¬ 
tablished,  and  no  other  departure  from  the 
deed  is  required,  preference  being  given  to 
marked  lines;  fourth ,  to  courses  and  dis- 
tances ;  1  Greenl.  Ev.  §  301 ,  n.  See  3  Murph. 
82;  4  Hen.  &M.  125;  6  Wheat.  582;  8  Me 
61 ;  1  McL.  518;  3  Rob.  La.  171  ;  8  Penn’ 
154;  85  id.  117. 

Parol  evidence  is  often  admissible  to  iden- 
tffiy  and  ascertain  the  locality  of  monuments 
called  for  by  a  description  ;  13  Pick.  267  ;  19 
id.  445  ;  and  where  the  description  is  ambig¬ 
uous,  the  practical  construction  given  bv  the 
parties  may  be  shown  ;  1  Mete.  Mass.  378  ;  7 
Pick.  274**  Common  reputation  may  be  ad¬ 
mitted  to  identify  monuments,  especially  if  of 
a  public  or (juasi-public  nature;  2  Washb.  Ii. 
P.  636:  1  Greenl.  Ev.  §  145;  1  Hawks,  116  ; 

1  McL.  45,  518  ;  10  N.  H.  43  ;  4  id.  214  ;  2 
A.  K.  Marsh.  158;  9  Dana,  322,  465;  1  Dev. 
340  ;  <j  Pet.  341  ;  8  Leigh,  697  ;  3  Ohio,  282.’ 
And  see  3  Dev.  &  B.  49;  10  S.  &  R.  281  ; 
10  Johns.  377  ;  12  Pick.  532;  7  Gray,  174; 

5  L.  &  B.  166;  6  Litt.  9;  50  Tex.  371. 

The  determination  of  the  boundaries  of  the 
States  of  the  Union,  is  placed  by  the  Consti¬ 
tution  in  the  Supreme  Court  of  the  United 
States;  12  Pet.  657  ;  4  How.  591;  11  Wall. 
39.  This  position  was  taken  by  that  court 
against  the  opinion  of  Chief  Justice  Taney, 
who  held  that  a  controversy  between  States, 
or  between  individuals,  in  relation  to  the 
boundaries  of  a  State,  falls  within  the  province 
of  the  court  where  the  suit  is  brought  to  try  a 
right  of  property  in  the  soil,  or  any  other 
right  which  is  properly  the  subject  of  judicial 
cognizance  and  decision  ;  but  not  a  contest  for 
rights  of  sovereignty  and  jurisdiction  between 
States  over  any  particular  territory.  This 
he  held  to  be  a  political  question;  12  Pet. 
752. 

Consult  2  Washb.  R.  P.  630-638;  1  Greenl. 
Ev.  §§  145,  301;  4  Bouvier,  Inst.  n.  3923; 
article  in  28  A.  L.  Reg.  546. 

BOUNDED  TREE.  A  tree  marking  or 
standing  at  the  corner  of  a  field  or  estate. 

BOUNTY.  An  additional  benefit  con¬ 
ferred  upon,  or  a  compensation  paid  to,  a 
class  of  persons. 

It  differs  from  a  reward,  which  is  usual lv  ap¬ 
plied  to  a  sum  paid  for  the  performance  of  6ome 
specific  act  to  some  person  or  persons.  It  may  or 
may  not  be  part  of  a  contract.  Thus,  the  bounty 
offered  a  soldier  would  seem  to  be  part  of  the 
consideration  for  his  services.  The  bounty  paid 
to  fishermen  is  not  a  consideration  for  any  con¬ 
tract,  however.  See  8  Allen,  80  ;  27  Md.  320  ;  39 
How.  Pr.  481. 

A  premium  offered  or  given  to  induce  men 
to  enlist  into  the  public  service.  39  How.  Pr. 
481. 

BOUWERYE.  A  farm. 
BOUWMASTER.  A  farmer. 

BOVATA  TERR-®*  As  much  land  as 
one  ox  can  cultivate.  Said  by  some  to  be 
thirteen,  by  others  eighteen,  acres  in  extent. 
Skene ;  Spelmau,  Gloss. ;  Coke,  Litt.  5  a . 
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BOZERO.  In  Spanish  Law.  An  ad¬ 
vocate  ;  one  who  pleads  the  causes  of  others, 
either  suing  or  defending.  Las  Partidas, 
part.  3,  tit.  v.  1.  1-6. 

Called  also  abogadas.  Amongst  other  classes 
of  persons  excluded  from  this  office  are  minors 
under  seventeen,  the  deaf,  the  dumb,  friars,  wo- 
meu,  and  infamous  persons.  White,  New  Rec. 
274. 


BRANCH.  A  portion  of  the  descendants 
of  a  person,  who  trace  their  descent  to  some 
common  ancestor,  who  is  himself  a  descend¬ 
ant  of  such  person. 

The  whole  of  a  genealogy  is  often  called  the 
genealogical  tree;  and  sometimes  it  is  made  to 
take  the  form  of  a  tree,  which  is  in  the  first  place 
divided  into  as  many  branches  as  there  are  chil¬ 
dren,  afterwards  into  as  many  branches  as  there 
are  grandchildren,  then  great-grandchildren,  etc. 
If,  for  example,  it  be  desired  to  form  the  genea¬ 
logical  tree  of  Peter’s  family,  Peter  will  be  made 
the  trunk  of  the  tree  ;  if  he  has  had  two  children, 
John  and  James,  their  names  will  be  written  on 
the  first  two  branches,  which  will  themselves 
shoot  out  into  as  many  smaller  branches  as  John 
and  James  have  children ;  from  these  others  pro¬ 
ceed,  till  the  whole  family  is  represented  on  the 
tree.  Thus  the  origin,  the  application,  and  the 
use  of  the  word  branch  in  genealogy  will  be  at 
once  perceived. 


BRANDING.  An  ancient  mode  of  pun¬ 
ishment  by  inflicting  a  mark  on  an  off'endei 
with  a  hot  iron.  It  is  generally  disused  ir 
civil  law,  but  is  a  recognized  punishment  foi 
some  military  offences." 

BRANKS.  An  instrument  of  punishmeni 
formerly  made  use  of  in  some  parts  of  En^- 
land  for  the  correction  of  scolds,  which  it  was 
said  to  do  so  effectually  and  so  very  safeh 
that  it  was  looked  upon  by  Dr.  Plotts,  in  his 
History  of  Staffordshire,  p.  389,  “as  mud 
to  be  preferred  to  the  ducking-stool,  whicl 
not  only  endangers  the  health^  the  party, 
but  also  gives  the  tongue  liberty  ’twixt  even 
dip,  to  neither  of  which  is  this  liable  •  i 
brings  such  a  bridle  for  the  tongue  as  ’no 
only  quite  deprives  them  of  speech,  bui 
brings,  shame  lor  the  transgression  and  hu¬ 
miliation  thereupon  before  it  is  taken  off.” 

BREACH.  In  Contracts.  Theviolatior 
ol  an  obligation,  engagement,  or  duty. 

A  continuing  breach  is  one  where  the  con- 
dition  of  things  constituting  a  breach  con- 
tinucs  during  a  period  of  time,  or  where  the 
acts  constituting  a  breach  are  repeated  al 
brief  intervals;  F.  Moore,  242;  1  Leon  ro 
1  Salk.  141  ;  Holt,  178;  2  Ld.Raym  il^V 
.  In  Pleading.  That  part  of  the  declaration 
m  which  the  violation  of  the  defendant’s  con 
tract  is  stated. 

It  is  usual  in  assumpsit  to  introduce 
statement  of  the  particular  breach  with  tl 
allegation  that  the  defend**,  contrit"*  ^ 
fraudulently  intending  craftily  and  subtil  l 
to  deceive  and  defraud  the  plaintiff,  nested 
and  refused  to  perform,  or  performed  *h! 

law1"  ^  C°Iltrary  t0  thG  P^°us  s’tipm 

In  debt,  the  breach  or  cause  of  aotlnn  „ 
plumed  of  mus,  pr0eeed  miy  L^  Z. 


payment  of  money  previously  alleged  to  he 
payable ;  and  such  breach  is  very  simil  a* 
whether  the  action  be  in  debt  on  simple  coil 
tract,  specialty,  record,  or  statute,  and  is  Bsu] 
ally  of  the  following  form:  “Yet  the  said 
defendant,  although  often  requested  so  to  do 

hath  not  as  yet  paid  the  said  sum  of _ .  ,]0j’ 

lars,  above  demanded,  nor  any  part  thereof 
to  the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to  the  damage 

of  the  said  plaintiff’ - dollars,  and  therefore 

he  brings  suit,”  etc. 

The  breach  must  obviously  be  governed  by 
the  nature  of  the  stipulation ;  it  ought  to  be 
assigned  in  the  words  of  the  contract,  either 
negatively  or  affirmatively,  or  in  words  which 
are  coextensive  with  its  import  and  effect; 
Comyns,  Dig.  Pleader ,  C,  45-49;  2  Wms. 
Saund.  181  b,  c ;  6  Cranch,  127.  And  see  5 
Johns.  168;  8  id.  Ill;  7  id.  376;  4  Dali. 
436  ;  2  Hen.  &  M.  446  ;  Steph.  PI.  307. 

When  the  contract  is  in  the  disjunctive,  as 
on  a  promise  to  deliver  a  horse  by  a  particular 
day,  or  to  pay  a  sum  of  money,  the  breach 
ought  to  be  assigned  that  the  defendant  did 
not  do  the  one  act  nor  the  other;  1  Sid.  440; 
Hardr.  320 ;  Comyns,  Dig.  Pleader ,  C. 

BREACH  OF  CLOSE.  Every  unwar¬ 
rantable  entry  upon  the  soil  of  another  is  a 
breach  of  his  close ;  3  Bla.  Com.  209. 

BREACH  OF  COVENANT.  A  viola¬ 
tion  of,  or  a  failure  to  perform  the  conditions 
of,  a  bond  or  covenant.  The  remedy  is  in 
some  cases  by  a  writ  of  covenant ;  in  others, 
by  an  action  of  debt;  3  Bla.  Com.  156. 

BREACH  OF  THE  PEACE.  A  vio¬ 
lation  of  public  order;  the  offence  of  dis¬ 
turbing  the  public  peace.  One  guilty  of  this 
offence  may  be  held  to  bail  for  his  good  be¬ 
havior.  An  act  of  public  indecorum  is  also 
a  breach  of  the  peace.  The  remedy  for  this 
offence  is  by  indictment. 

BREACH  OF  PRISON.  An  unlawful 
escape  out  of  prison.  This  is  of  itself  a  mis¬ 
demeanor;  1  Russell,  Cr.  378;  4  Bla.  Com. 
129  ;  2  Hawk.  PI.  Cr.  c.  18,  s.  1 ;  7  Conn. 
752.  The  remedy  for  this  offence  is  by  in* 
dictment.  See  Escape. 

BREACH  OF  TRUST.  The  wilful  mis¬ 
appropriation,  by  a  trustee,  of  a  thing  ‘which 
had  been  lawfully  delivered  to  him  in  confi¬ 
dence. 


uioiuiuuon  Detween  larceny  anu  u 
oi  trust  is  to  be  found  chiefly  in  the  terms  or  v >  a. 
m  which  the  thing  was  taken  originally  into  t  * 
party  s  possession  ;  and  the  rule  seems  to  be,  tna 
)v  |leJlever  the  article  is  obtained  upon  a  fair  con 
raet  not  for  a  mere  temporary  purpose,  or 
n? G  *s  *n  the  employment  of  the  deliver 
1  e  subsequent  misappropriation  is  to 
considered  as  an  act  of  breach  of  trust 
rule  is,  however,  subject  to  many  nice  distmc 
tions.  15  S.  &  R.  93,  97.  It  has  been  adjudge^ 
J;V."  ^c.!n  die  owner  of  goods  parts  with  the  P° 

.  .  f<?r  a  particular  purpose,  and  the  Pe,r 
at  tnre£eivcs  theiu  avowedly  for  that  purpose  ha 
the  time  a  fraudulent  intention  to  make  use 
the  possession  as  a  means  of  converting  the 
<■0  ins  own  use,  and  does  so  convert  them,  »  u 


breaking 


263 


BREATH 


- ~~7w  if  the  owner  part  with  the  property , 

larceny ,  uj“ulent  mean8  have  been  used  to 
although  ftaud^  ^  conversion  is  not  larceny, 
obtain  it,  ti 

ifjS  Book’ll  Hen.  VII.  14,  the  distinc- 
In-thtbns  stated  “  Figot.  If  I  deliver  a  jewel 
tion  “J*  ta  mv  servant  to  keep,  and  he  flees  or 
“eTfS “e  with  the  jewel,  is  it  felony  1  Outer 
gfl  Yes :  for  so  long  as  lie  is  with  me  or  in  my 
house,  that  which  I  have  delivered  to  him  is  ad¬ 
judged  to  be  in  my  possession i;  as  my  butler, 
who  has  my  plate  in  keeping,  if  he  flees  with  it, 
it  is  felony.  Same  law,  if  he  who  keeps  my 
horse  goes  away  with  him.  The  reason  is,  they 
are  always  in  my  possession.  But  if  I  deliver  a 
horse  to  my  servant  to  ride  to  market  or  the  fair, 
and  he  flee  with  him,  it  is  no  felony  ;  for  he  comes 
lawfully  to  the  possession  of  the  horse  by  delivery. 
And  so  it  is  if  I  give  him  a  jewel  to  carry  to  Lon¬ 
don,  or  to  pay  one,  or  to  buy  a  thing,  and  he 
flee  with  it,  it  ‘is  not  felony  ;  for  it  is  out  of  my 
possession,  and  he  comes  lawfully  to  it.  Ftgot. 
It  can  well  be ;  for  the  master  in  these  cases  has 
an  action  against  him,  viz.  :  Detinue,  or  Ac¬ 
count.”  See  this  point  fully  discussed  in  Stam¬ 
ford,  PI.  Cr.  lib.  1.  See  also  Year  B.  Edw.  IV. 
fol.  9 ;  52  Hen.  III.  7 ;  21  Hen.  VII.  15.  See 
Breaking  Bulk. 


BREAKING.  Parting  or  dividing  by 
force  and  violence  a  solid  substance,  or  pierc¬ 
ing,  penetrating,  or  bursting  through  the 
same. 

In  cases  of  burglary  and  housebreaking,  the 
removal  of  any  part  of  the  house,  or  of  the 
fastenings  provided  to  secure  it,  with  violence 
and  a  felonious  intent. 

The  breaking  is  actual,  as  in  the  above 
case ;  or  constructive,  as  when  the  burglar  or 
housebreaker  gains  an  entry  by  fraud,  con¬ 
spiracy,  or  threats ;  2  Russell,  Cr.  2 ;  2 

Chitty,  Cr.  L.  1092;  1  Hale,  PI.  Cr.  553; 
Alison,  Princ.  282,  291  ;  68  N.  C.  207 ;  82 
Penn.  306 ;  85  id.  54.  In  England  it  has 
been  decided  that  if  the  sash  of  a  window  be 
partly  open,  but  not  sufficiently  so  to  admit  a 
person,  the  raising  of  it  so  as  to  admit  a  per¬ 
son  is  not  a  breaking  of  the  house  ;  1  Mood. 
178;  followed  in  105  Mass.  588.  No  reasons 
are  assigned.  It  is  difficult  to  conceive,  if  this 
case  be  law,  what  further  opening  will  amount 
to  a  breaking.  But  see  1  Moody,  327,  377  ; 

1  B.  &  H.  Lead.  Cr.  Cas.  524-540 ;  Burg¬ 
lary. 

It  was  doubted,  under  the  ancient  common 
aw,  whether  the  breaking  out  of  a  dwelling- 
iouse  in  the  night-time  was  a  breaking  suffi- 
<ient  to  constitute  burglary.  Sir  M.  Hale 
'inks  that  this  was  not  burglary,  because 
hr.eyit  et  exivit,  non  fregit  et  intravit;  1  Hale, 
,  •  Cr.  554;  see  55  Ala.  123.  It  may,  per- 
laps,  be  thought  that  a  breaking  out  is  not 
j°  firming  as  a  breaking  in,  and,  indeed,  may 
n'  a  rclief  to  the  minds  of  the  inmates ;  they 
may  exclaim,  as  Cicero  did  of  Catiline,  Magno 
*,<e  nietu  liber  abis,  dumniodo  inter  me  atque  te 
""rus  inter  sit.  But  this  breaking  was  made 
urglary  by  the  statute  12  Anne,  c.  1,  § 

‘  J.3)-  The  getting  the  head  out  through  a 
•  '  bght  has  been  held  to  be  a  sufficient  break- 
.  out  of  a  house  to  complete  the  crime  o 
ourglary ;  i  Jebb,  99.  The  statute  of  12 
I1Ue  ^  too  recent  to  be  binding  ns  a  pm  ° 


the  common  law  in  all  of  the  United  States  ; 
2  Bishop,  Crim.  Law,  §  99;  1  B.  &  II.  Lead. 
Cr.  Cas.  540-544. 

BREAKING  BULK.  In  Criminal  Law. 

The  doctrine  of  breaking  bulk  proceeds  upon 
the  ground  of  a  determination  of  the  privity 
of  the  bailment  bv  the  wrongful  act  of  the 
bailee.  Thus,  where  a  carrier  had  agreed  to 
carry  certain  bales  of  goods,  which  were  de¬ 
livered  to  him,  to  Southampton,  but  carried 
them  to  another  place,  broke  open  the  bales, 
and  took  the  goods  contained  in  them  feloni¬ 
ously  and  converted  them  to  his  own  use,  the 
majority  of  the  judges  held  that  if  the  party 
had  sold  the  entire  bales  it  would  not  have 
been  felony;  “but  as  he  broke  them,  and 
took  what  was  in  them,  he  did  it  without 
warrant,”  and  so  was  guilty  of  felony;  13 
Edw.  IV.  fol.  9.  If  a  miller  steals  part  of 
the  meal,  “although  the  corn  was  delivered 
to  him  to  grind,  nevertheless  if  he  steal  it  it 
is  felony,  being  taken  from  the  rest;”  1 
Rolle,  Abr.  73,  pi.  16  ;  1  Pick.  375.  This 
construction  involves  the  absurd  consequence 
of  its  being  felony  to  steal  part  of  a  package, 
but  a  breach  of  trust  to  steal  the  whole. 

In  an  early  case  in  Massachusetts,  it  was 
decided  that  if  a  wagon-load  of  goods,  con¬ 
sisting  of  several  packages,  is  delivered  to  a 
common  carrier  to  be  transported  in  a  body  to 
a  certain  place,  and  he,  with  a  felonious  in¬ 
tent,  separates  one  entire  package,  whether 
before  or  after  the  delivery  of  the  other  pack¬ 
ages,  this  is  a  sufficient  breaking  of  bulk  to 
constitute  larceny,  without  any  breaking  of 
the  package  so  separated ;  4  Mass.  580.  But 
this  decision  is  in  direct  conflict  with  the  Eng¬ 
lish  cases.  Thus,  where  the  master  and  owner 
of  a  ship  steals  a  package  out  of  several  pack¬ 
ages  delivered  him  to  carry,  without  removing 
any  thing  from  the  particular  package;  ^1 
Russ.  &  R.  92;  or  where  a  letter-carrier  is 
intrusted  with  two  directed  envelopes,  each 
containing  a  bl.  note,  and  delivers  the  enve¬ 
lopes,  having  previously  taken  out  the  two 
notes  ;  1  Den.  Cr.  Cas.  215  ;  or  where  a  drover 
separates  one  sheep  from  a  flock  intrusted  to 
him  to  drive  a  certain  distance;  1  Jebb,  51 ; 
this  is  not  a  breaking  of  bulk  sufficient  to 
terminate  the  bailment  and  to  constitute  lar¬ 
ceny.  The  Larceny  Act  of  1861,  24  &  25 
Viet.  c.  96,  §  3,  has  met  the  difficulty  of  de¬ 
ciding  this  class  of  cases  in  England,  by  pro¬ 
viding  that  a  bailee  of  any  chattel,  money,  or 
valuable  security,  who  fraudulently  takes  the 
same,  although  not  breaking  bulk,  shall  be 
guilty  of  larceny. 

BREAKING  DOORS.  Forcibly  remov¬ 
ing  the  fastenings  of  a  house  so  that  a  person 
may  enter.  See  Arrest. 

BREATH.  In  Medical  Jurisprudence. 

The  air  expelled  from  the  chest  at  each  ex¬ 
piration. 

Breathing,  though  a  usual  sign  of  life,  is 
not  conclusive  that  a  child  was  wholly  born 
alive ;  as  breathing  may  take  place  before  the 
whole  delivery  of  the  mother  is  complete  ;  5 
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C.  &  P.  329.  See  Biktii  ;  Life  ;  Infanti¬ 
cide. 

BREHON  LAW.  The  ancient  system  of 
Irish  law;  so  named  from  the  judges,  called 
Brehons,  or  Breitheamhuin.  Its  existence 
has  been  traced  from  the  earliest  period  of 
Irish  history  down  to  the  time  of  the  Anglo- 
Norman  invasion.  It  is  still  a  subject  of  anti¬ 
quarian  research.  An  outline  of  the  system 
will  be  found  in  Knight’s  English  Cyclopaedia, 
and  also  in  the  Penny  Cyclopaedia. 

BREPHOTROPHI.  In  Civil  Law. 

Persons  appointed  to  take  care  of  houses  des¬ 
tined  to  receive  foundlings.  Clef  des  Lois 
Rom.,  Administrateurs. 

BRETTS  AND  SCOTTS,  LAWS  OF 
THE.  A  code  or  system  of  laws  in  use 
among  the  Celtic  tribes  of  Scotland  down  to 
the  beginning  of  the  fourteenth  century,  and 
then  abolished  by  Edward  I.  of  England.  A 
fragment  only  is  now  extant.  See  Acts  of 
Pari,  of  Scotland,  vol.  1,  pp.  299-301,  Edin. 
1844.  It  is  interesting,  like  the  Brehon  laws 
of  Ireland,  in  a  historical  point  of  view. 

BREVE  (Lat.  breve ,  brevis ,  short).  A 
writ.  An  original  writ.  Any  writ  or  precept 
issuing  from  the  king  or  his  courts. 

It  is  the  Latin  term  which  in  law  is  translated 
by  “  writ.”  In  the  Roman  law  these  brevia  were 
in  the  form  of  letters ;  and  this  form  was  also 
given  to  the  early  English  brevia ,  and  is  retained 
to  some  degree  in  the  modern  writs.  Spelman, 
Gloss.  The  name  breve  was  given  because  they 
stated  briefly  the  matter  in  question  (rem  quae  cat 
breviter  narrat).  It  wa6  said  to  be  “shaped  in 
conformity  to  a  rule  of  law  ”  ( formatum  ad  sirni- 
litudinem  regulae  juris)  ;  because  it  was  requisite 
that  it  should  state  facts  against  the  respondent 
bringing  him  within  the  operation  of  some  rule 
of  law.  The  whole  passage  from  Bracton  is  as 
follows  :  “ Breve  qnidem,  cum  sit  formatum  ad 
similitudinem  regulce  juris  quia  breviter  et  paucis 
verbis  intentionem  proferentes  ex ponit,  et  explanat 
sicut  regu'a  juris,  rem  qua:  esl  breviter  narrat. 
Xon  tarncn  ita  breve  esse  debent,  quin  rationem  et 
vim  intentionis  colUineat.,,  Bracton,  413  6  6  2. 
It  is  spelled  brief e  by  Brooke.  Each  writ’  soon 
came  to  be  distinguished  by  some  important  word 
or  phrase  contained  in  the  brief  statement  or 
from  the  general  subject-matter  j  and  this  name 
was  in  turn  transferred  to  the  form  of  action  in 
the  prosecution  of  which  the  writ  (or  breve)  was 
procured.  Stephen,  PI.  9.  See  Writ.  It  is  used 
perhaps  more  frequently  in  the  plural  (brevia) 
than  in  the  singular,  especially  in  speakinc  of  the 
different  classes  of  writs.  See  Brevia. 

Consult  Cowel;  Bracton,  108,  413  ft- 
Fleta  ;  Fitzherbert,  Nat.  Brev. ,-  ’  Stenhen’ 
PI. ;  Sharswood’s  Blackstone.  *  ’ 

BREVE  INNOMINATUM.  A  writ 
containing  a  general  statement  only  of  the 
cause  of  action. 

BREVE  NOMINATUM.  A  writ  con¬ 
taining  a  statement  of  the  circumstances  of 

the  action. 


BREVE  ORIGINALE.  An 


original 


writ. 

BREVE  DE  RECTO.  A  writ  of  right 
The  writ  of  right  patent  is  of  the  Lighest 


nature  of  any  in  the  law.  Cowel-  Fit? 
berbert,  Nat.  Brev. 

BREVE  TESTATUM.  A  written  mem. 
orandum  introduced  to  perpetuate  the  tenor 
of  the  conveyance  and  investiture  of  lands  •  2 
Bla.  Com.  307. 

It  was  prepared  after  the  transaction,  and 
depended  for  its  validity  upon  the  testimony 
of  witnesses,  as  it  was  not  sealed.  Spelman 
Gloss.  ’ 

In  Scotch  Law.  A  similar  memorandum 
made  out  at  the  time  of  the  transfer,  attested 
by  the  pares  curiae  and  by  the  seal  of  the 
superior.  Bell,  Diet. 

BREVET.  In  French  Law.  A  war¬ 
rant  granted  by  government  to  authorize  an 
individual  to  do  something  for  Ids  own  benefit. 

Brevet  d’ invention.  A  patent. 

In  American  Law.  A  commission  con¬ 
ferring  on  a  military  officer  a  degree  of  rank 
specified  in  the  commission,  without,  however, 
conveying  a  right  to  receive  corresponding 
pay. 

BREVIA  (Lat.).  Writs.  The  plural  of 
breve,  which  see. 

BREVIA  ANTICIPANTIA  (Lat.). 
Writs  of  prevention.  See  Quia  Timet. 

BREVIA  DE  CURSU  (Lat.)'.  Writs  of 
course.  See  Bkevia  Fokmata. 

BREVIA  FORMATA  (Lat.).  Certain 
writs  of  approved  and  established  form  which 
were  granted  of  course  in  actions  to  which 
they  were  applicable,  and  which  could  not  he 
changed  but  by  consent  of  the  great  council 
of  the  realm.  Bracton,  413  b. 

All  original  writs,  without  which  an  action 
could  not  anciently  be  commeneed,  issued  from 
the  chancery.  Many  of  these  were  of  ancient 
and  established  form,  and  could  not  be  altered  ; 
others  admitted  of  variation  by  the  clerks  ac¬ 
cording  to  the  circumstances  of  the  case.  In 
obtaining  a  writ,  a  pra;cipe  was  issued  by  the 
party  demandant,  directed  to  the  proper  officer 
in  chancery,  6tating  the  substance  of  his  claim. 
Ii  a  writ  already  in  existence  and  enrolled  upon 
the  Register  was  found  exactly  adapted  to  the 
case,  it  issued  as  of  course  ( de  cursu),  being 
copied  out  by  the  junior  clerks,  called  cursitors. 

II  none  was  found,  a  new  writ  was  prepared  by 
the  chancellor  and  subjected  to  the  decision  of 
the  grand  council,  their  assent  being  presumed 

III  some  cases  if  no  objection  was  made.  In  1250 
it  was  provided  that  no  new  writs  should  issue 
except  by  direct  command  of  the  king  or  the 
council.  The  clerks,  however,  it  is  supposed, 
k  ill  exercised  the  liberty  of  adapting  the  old 
torins  to  cases  new  only  in  the  instance,  the 
couuoil,  an5*  *ts  Plu'CCBsor  (in  this  respect,  at 
“.*■>«  parliament,  possessing  the  power  to  make 

11  s  now  in  principle.  The  6trictne66  with  which 
t  ie  common-law  courts,  to  which  the  writs  were 
nr..n  ab  ^  adhered  to  the  ancient  form,  gave 
mtasion  for  the  passage  of  the  Stat.  Westm- 2, 
Tim  A  Pro)ddlng  for  the  formation  of  new  writs, 
armin' ntf. which  were  contained  in  the  Register 
furmata?^ ^  considered  as  pre-eminently  brevui 

20?niSUi*  1  Re?ye’  Eng-  Law,  319;  2  u/. 

1  1  k Pence,  Eq.  Jur.  22G,  239;  Woodd. 

fe-1  «  C*  Intro,).  ;  <>  il  lMU;  Co. 

,3  ft,  304;  Bracton,  105  b,  413  b\ 
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Flcta,  lib.  2,  c.  2,  c.  13 ;  8  Term,  C3  ;  17  S. 
&  R.  194,  195. 

BREVIA  JUDICIALIA  (Lat.).  Judi¬ 
cial  writs.  Subsidiary  writs  issued  from  the 
court  during  the  progress  of  an  action,  or  in 
execution  of  the  judgment. 

They  were  said  to  vary  according  to  the  variety 
f  the  pleadings  and  responses  of  the  parties  to 
the  action ;  Braeton,  413  b ;  1  let  a,  lib.  2,  c.  13,  § 
3  •  Co.  Litt.  54  b,  73  b.  The  various  forms,  how¬ 
ever  became  long  since  fixed  beyond  the  power 
of  the  courts  to  alter  them  ;  1  Rawle,  52.  Some 
of  these  judicial  writs,,  especially  that  of  capias , 
bv  a  fiction  of  the  issue  of  an  original  writ,  came 
to  supersede  original  writs  entirely,  or  nearly  60. 
See  Original  Writ. 

BREVIA  MAGTSTRALIA.  Writs 
framed  by  the  masters  in  chancery.  They 
were  subject  to  variation  according  to  the 
diversity  of  cases  and  complaints.  Braeton, 
413  6;  Fleta,  lib.  2,  c.  13,  §  4. 

BREVIA  TESTATA.  See  Breve 
Testatum. 


Bribery  at  elections  for  members  of  parlia¬ 
ment  has  always  been  a  crime  at  common  law, 
and  punishable  by  indictment  or  information. 
It  still  remains  so  in  England,  notwithstanding 
the  stat.  24  Geo.  II.  c.  14;  3  Burr.  1340, 
1589.  To  constitute  the  offence,  it  is  not 
necessary  that  the  person  bribed  should  in  fact 
vote  as  solicited  to  do;  3  Burr.  1236;  or 
even  that  he  should  have  a  right  to  vote  at 
all ;  both  are  entirely  immaterial ;  3  Burr. 
1590;  33  N.  J.  102. 

An  attempt  to  bribe,  thougli  unsuccessful, 
has  been  holden  to  be  criminal,  and  the  of¬ 
fender  may  be  indicted ;  2  Dali.  384  ;  4  Burr. 
2500;  Co.  3d  Inst.  147;  2  Campb.  229;  2 
Wash.  Va.  88;.  33  N.  J.  L.  102;  1  Va. 
Cas.  138;  2  id.  460;  8  W.  N.  C.  212.  In 
Illinois  a  proposal  by  an  officer  to  receive  a 
bribe,  though  not  bribery,  was  held  to  be  an 
indictable  misdemeanor  at  common  law ;  21 
Am.  L.  Keg.  617  (with  note  by  Judge  lied- 
field)  ;  s.  C.  65  111.  58. 


BREVIARIUM  ALARICIANUM.  A 

compilation  made  by  order  of  Alaric  II.  and 
published  for  the  use  of  his  Koman  subjects 
in  the  year  506. 

It  was  collected  by  a  committee  of  sixteen 
Roman  lawyers  from  the  Codex  Gregorianus, 
Hermogenianus,  and  Theodosianus,  some  of 
the  later  novels,  and  the  writings  of  Gaius, 
Paulus,  and  Papinianus ;  1  Mackeldey,  Civ. 
Law,  §  59. 

BREVIATE.  An  abstract  or  epitome  of 
a  writing.  Ilolthouse. 


BREVIBUS  ET  ROTULIS  LIBE- 
RANDIS.  A  writ  or  mandate  directed  to  a 
sheriff,  commanding  him  to  deliver  to  his  suc¬ 
cessor  the  county  and  the  appurtenances,  with 
all  the  briefs,  rolls,  remembrances,  and  other 
things  belonging  to  his  office. 

BRIBE.  In  Criminal  Law.  The  gift 
or  promise,  which  is  accepted,  of  some  advan¬ 
tage  as  the  inducement  for  some  illegal  act  or 
omission  ;  or  of  some  illegal  emolument,  as  a 
consideration  for  preferring  one  person  to 
another,  in  the  performance  of  a  legal  act. 


BRIBERY.  In  Criminal  Law.  The 

receiving  or  offering  any  undue  reward  by  or 
to  any  person  whomsoever,  whose  ordinary 
profession  or  business  relates  to  the  adminis¬ 
tration  of' public  justice,  in  order  to  influence 
his  behavior  in  office,  and  to  incline  him  to 
act  contrary  to  his  duty  and  the  known  rules 
°f  honesty  and  integrity.  Co.  3d  Inst.  149; 

1  Hawk.  PI.  Cr.  c.  67,  s.  2;  4  Bla.  Com. 
!39;  2  Russell,  Cr.  122. 

The  term  bribery  now  extends  further,  and  in¬ 
cludes  the  offence  of  giving  a  bribe  to  many 
other  classes  of  officers  ;  it  applies  both  to  the 
actor  and  receiver,  and  extends  to  voters,  cabinet 
juinisters,  legislators,  sheriffs,  and  other  classes , 

2  Whart.  Cr.'  L.  §  1858.  The  offence  of  the  giver 
and  of  the  receiver  of  the  bribe  has  the 
*)aine.  For  the  sake  of  distinction,  that  of  io 

former— viz. :  the  briber— might  he  properly  de¬ 
nominated  active  bribery ;  while  that  of  t*ie  , 
er— viz. :  the  person  bribed— might  he  ca  <• 

passive  bribery. 


BRIBOUR.  One  that  pilfers  other  men’s 
goods ;  a  thief.  See  Stat.  28  Edw.  II. 
c.  1. 

BRIDGE.  A  structure  erected  over  a 
river,  creek,  stream,  ditch,  ravine,  or  other 
place,  to  facilitate  the  passage  thereof ;  in¬ 
cluding  by  the  term  both  arches  and  abut¬ 
ments ;  3  Harr.  N.  J.  108;  15  Vt.  438;  55 
Ga.  609.  But  see  1  Wall.  116;  7  Xev. 
294. 

Bridges  are  either  public  or  private.  Public 
bridges  are  6uch  as  form  a  part  of  the  highway, 
common,  according  to  their  character  as  foot, 
horse,  or  carriage  bridges,  to  the  public  generally, 
with  or  without  toll ;  2  East,  342  ;  though  their 
use  may  be  limited  to  particular  occasions,  as  to 
seasons  of  flood  or  frost ;  2  Maule  &  S.  262 ;  4 
Campb.  189.  They  are  established  either  by  leg¬ 
islative  authority  or  by  dedication. 

By  legislative  authority.  By  the  Great 
Charter  (9  Hen.  III.  c.  15),  in  England,  no 
town  or  freeman  can  be  compelled  to  make 
new  bridges  where  never  any  were  before,  but 
by  act  of  parliament.  Under  sueli  act,  they 
may  be  ereeted  and  maintained  by  corpora¬ 
tions  chartered  for  the  purpose,  or  by  counties, 
or  in  whatever  other  mode  may  be  prescribed ; 
Woolrych,  Ways,  196.  In  this  country  it  is 
the  practice  to  charter  companies  for  the  same 
purpose,  with  the  right  to  take  tolls  for  their 
reimbursement;  4  Pick.  841;  or  to  erect 
bridges  at  the  state’s  expense ;  or  by  general 
statutes  to  impose  the  duty  of  erection  and 
maintenance  upon  towns,  counties,  or  dis¬ 
tricts  ;  2  W.  &  S.  495  ;  5  Gratt.  241  ;  2  Ohio, 
508;  23  Conn.  416;  14  II.  Monr.  92;  5  Cal. 
426  ;  1  Mass.  153;  12  N.  Y.  52;  2  N.  H. 
513  ;  59  Me.  80  ;  85  Pa.  St.  1G3.  For  their 
erection  the  state  may  take  private  property, 
upon  making  compensation,  as  in  ease  of  other 
highways;  Angell,  Highways,  §  81  et  seq.  • 
the  rule  of  damages  for  land  so  taken  beini* 
not  its  mere  value  for  agricultural  purposes'3 
but  its  value  for  a  bridge  site,  minus  the  benel 
fits  derived  to  the  owner  from  the  erection  • 

1 7  Ga.  30.  The  right  to  erect  a  bridge  upon 
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the  land  of  another  may  also  be  acquired  by 
mere  parol  license,  which,  when  acted  upon, 
becomes  irrevocable ;  11  X.  II.  102;  14  Ga. 
1.  But  see  4  R.  I.  47.  The  franchise  of  a 
toll  bridge  or  ferry  may  be  taken,  like  other 
property,  for  a  free  bridge  ;  6  How.  507  ;  23 
Pick.  360;  4  Gray,  474  ;  28  N.  H.  195;  and, 
when  vested  in  a  town  or  other  public  corpo¬ 
ration,  may  be  so  taken  without  compensation ; 
10  How.  51 1. 

A  new  bridge  may  be  erected,  under  legis¬ 
lative  authority,  so  near  an  older  bridge  or 
ferry  as  to  impair  or  destroy  its  value,  with¬ 
out  compensation,  unless  the  older  franchise 
be  protected  by  the  terms  of  its  grant ;  1 1 
Pet.  420  ;  7  Pick.  344  ;  6  Piyge,  Ch.  554  ;  1 
Barb.  Ch.  547  ;  3  Sandf.  Ch.  625;  8  Bush, 
31;  2  Dill.  332;  but,  unless  authorized  by 
statute,  a  new  bridge  so  erected  is  unlawful, 
and  may  be  enjoined  as  a  nuisance ;  3  Iila. 
Com.  2*18,  219;  4  Term,  566;  2  Cr.  M.  & 
R.  432;  6  Cal.  590;  3  Wend.  610;  3  Ala. 
211;  11  Pet.  261,  Story,  J. ;  and  if  the 
older  franchise,  vested  in  an  individual  or 
private  corporation,  be  protected,  or  be  ex¬ 
clusive  within  given  limits,  by  the  terms  of 
its  grant,  the  erection  of  a  new  bridge  or 
ferry,  even  under  legislative  authority,  is  un¬ 
constitutional,  as  an  act  impairing  the  obliga¬ 
tions  of  contract;  7  N.  H.  35  ;  17  Conn.  40; 
10  Ala.  x.  s.  37.  The  entire  expense  of  a 
bridge  erected  within  a  particular  town  or  dis¬ 
trict  may  be  assessed  upon  the  inhabitants  of 
such  town  or  district ;  10  Ill.  405;  23  Conn. 
416.  A  state  has  the  right  to  erect  a  bridge 
over  a  navigable  river  within  its  own  limits ; 
4  Pick.  460 ;  1  X.  H.  467  ;  5  McL.  425  ;  35 
My.  325;  22  Conh.  198;  27  Penn.  303;  15 
M  end.  113  ;  although  in  exercising  this  right, 
care  must  be  taken  to  interrupt  navigation  as 
little  as  possible;  43  Me.  198;  3  Hill,  621; 
22  Eng.  L.  &  Eq.  240;  4  Harr.  Del.  544;  4 
Bid.  36  ;  2  Gray,  339;  6  McL.  70,  209. 
For  a  bridge  is  no  less  a  means  of  commercial 
intercourse  than  a  navigable  stream,  and  the 
state  power  may  properly  determine  whether 
the  interruption  to  commerce  occasioned  by 
the  bridge  be  not  more  than  compensated  by 
the  facilities  which  it  affords.  And  if  the 
bridge  be  authorized  in  good  faith  by  a  state, 
the  Federal  courts  are  not  bound  to  enjoin  it. 
However,  congress,  since  its  power  to  regu¬ 
late  commerce  is  supreme,  may  interpose 
whenever  it  may  see  fit,  by  general  or  special 
laws,  and  may  prevent  the  buildinrr  of  a 
bridge,  or  cause  the  removal  of  one  already 
erected;  3  Wall.  713,  782;  2  Wall  403  • 
4  Blatchf.  74,  395  ;  10  Wall.  454.  For  anv 
unnecessary  interruption  the  proprietors  of 
the  bridge  will  be  liable  in  damages  to  the 
Persons  specially  injured  thereby,  or  to  have 
the  bridge  abated  as  a  nuisance,  by  injunction 
though  not  by  indictment;  such  bridge' 
although  authorized  by  state  laws,  being  in 
contravention  of  rights  secured  by  acts  of  eon 
gryns  regulating  commerce;  13  How.  51a.  1" 
”,  &  M-  401  i  *  M,  L.  425;  6  id.  70,  237 
*  nc  power  of  erecting  a  bridge,  and  taking 


tolls  thereon,  over  a  navigable  river  forum,,, 
the  boundary  between  two  states,  can  only  l* 
conferred  by  the  concurrent  legislation  of 
both;  13  N.  J.  Eq.  46;  17  X.  ll.  200. 

Dedication.  The  dedication  of  bridges  de¬ 
pends  upon  the  same  principles  as  the  dedica¬ 
tion  of  highways,  except  that  their  acceptance 
will  not  be  presumed  from  mere  use,  until 
they  are  proved  to  be  of  public  utility ;  An- 
gell,  High.  Ill :  5  Burr.  2594  ;  2  W.  Blackst. 
685;  2  East,  342;  2  N.  11.513;  18  Pick. 
312;  23  Wend.  466;  6  Mass.  458;  13  East, 
220;  3  M.  &  S.  526.  See  Highways. 

lieparation.  At  common  law,  all  public 
bridges  are  vrimd  facie  reparable  by  the  in¬ 
habitants  of  the  county,  without  distinction 
of  foot,  horse,  or  carriage  bridges,  unless  they 
can  show  that  others  are  bound  to  repair  par¬ 
ticular  bridges ;  13  East,  95 ;  14  E.  L.  Ac  Eq. 
116;  Bacon,  Abr.  Bridges,  p.  533.  In  this 
country,  the  common  law  not  prevailing,  the 
duty  of  repair  is  imposed  by  statute,  gene¬ 
rally,  upon  towns  or  counties ;  9  Conn.  32 ; 
10  id.  329;  2  N.  H.  513;  12  N.  Y.  52;  60 
Ind.  580;  77  Penn.  317;  6  111.  567;  15  Vt. 
438;  3  Ired.  402;  13  Pick.  60;  59  Me.  80; 
3  Oreg.  424;  or  chartered  cities;  17  Minn. 
308;  47  Iowa,  348;  except  that  bridges 
owned  by  corporations  or  individuals  are  re¬ 
parable  by  their  proprietors;  4  Pick.  341; 
9  id.  142;  1  Spenc.  323;  6  Johns.  90;  24 
Conn.  491 ;  and  that  where  the  necessity  for 
a  bridge  is  created  by  the  act  of  an  individual 
or  corporation  in  cutting  a  canal,  ditch,  or 
railway  through  a  highway,  it  is  the  duty  ot 
the  author  of  such  necessity  to  make  and  re¬ 
pair  the  bridge ;  6  Mass.  458 ;  23  Wend.  446 ; 
14  id. ,58;  66  N.  C.  287  ;  85  Penn.  St.  336; 
35  Wis.  679.  The  parties  chargeable  must 
constantly  keep  the  bridge  in  such  repair  as 
will  make  it  safe  and  convenient  for  the  &er* 
vice  for  which  it  is  required ;  Hawk.  PI-  f-r- 
c.  77,  s.  1  ;  9  Dana,  403;  6  Johns.  189:  1 
Aik.  74  ;  8  Vt.  189 ;  6  id.  496 ;  23  Wend.  254. 
See  85  Ill.  439  ;  47  Iowa,  348  ;  68  Penn.  408; 

13  Hun,  293  ;  38  Vt.  666. 

Remedies  jj>r  non-reparation.  If  the  par* 
ties  chargeable  with  the  duty  of  repairing 
neglect  so  to  do,  they  are  liable  to  indictment . 
Hawk.  PI.  Cr.  c.  77,  s.  1  ;  Ang.  High,  §  275, 

1  Hill,  N.  Y.  50;  6  id.  516;  28  N.  H.  195; 
9  Pick.  142;  3  Ired.  411.  It  has  also  be*  n 
held  that  they  may  be  compelled  by  manda¬ 
mus  to  repair;  5  Call,  548,  556;  1  Hill.  50: 

14  B.  Monr.  92;  3  Zabr.  214.  But  see  1- 
A.  &  E.  427  ;  3  Campb.  222.  If  a  corpora¬ 
tion  be  charged  with  the  duty  by  charter,  the} 
may  be  proceeded  against  bv  quo  irurran^ 
for  the  forfeiture  of  their  franchise;  23  Wend. 
254 ;  or  by  action  on  the  case  for  damages  in 
favor  of  any  person  specially  injured  by  reason 
of  their  neglect ;  1  Spenc.  323  ;  18  Conn.  3- : 
6  Johns.  90;  6  Vt.  496;  6  N.  H-  l*7  5  4 
1. ick.  341.  And  in  this  countrv  a  similar  ^' 
tion  is  given  by  statute,  in  many  states,  ag*,n5t 
public  bodies  chargeable  with  repair ;  1  J  <-  onn; 
475i  10  N.  II.  130;  Ang.  High.  §  286 
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Tolls.  The  law  of  travel  upon  bridges  is 
the  same  as  upon  highways,  except  when  bur¬ 
dened  bv  tolls.  See  Highway.  The  pay¬ 
ment  of ‘tolls  can  be  lawfully  enforced  only  at 
the  gate  or  toll-house;  15  Me.  402.  Where 
by  the  charter  of  a  bridge  company  certain 
persons  are  exempted  from  payment,  such 
exemption  is  to  be  liberally  construed;  10 
Johns.  467;  7  Cow.  33;  2  Murph.  372;  2 
Cow.  419;  4  Rich.  Eq.  459. 

Bridges,  when  owned  by  individuals,  are 
real  estate;  4  A\  atts,  341  ;  1  R.  I.  165 ;  74 
N.  Y.  365;  and  also  when  owned  by  the 
public ;  yet  the  freehold  of  the  soil  is  in  its 
original  owner;  Coke,  2d  Inst.  705.  The 
materials  of  which  they  are  formed  belong  to 
the  parties  who  furnished  them,  subject  to  the 
public  right  of  passage ;  6  East,  154;  6  S.  & 
R.  229. 

A  private  bridge  is  one  erected  for  the  use 
of  one  or  more  private  persons.  Such  a  bridge 
will  not  be  considered  a  public  bridge  although 
it  may  be  occasionally  used  by  the  public ;  1 2 
East,  203-4;  3  Sandf.  Ch.  625;  1  Rolle, 
Abr.  368,  Bridges ,  pi.  2.  The  builder  of  a 
private  bridge  over  a  private  way  is  not  indict¬ 
able  for  neglect  to  repair,  though  it  be  gene¬ 
rally  used  by  the  public  ;  3  Hawks,  193.  See 
7  Pick.  344  ;  1  id.  432  ;  11  Pet.  539  ;  6  Hill, 
516;  23  Wend.  466;  4  Johns.  Ch.  150. 

See  many  cases  in  5  So.  L.  Rev.  731. 

BRIEF.  (Lat.  brevis ,  L.  Fr.  brief e,  short). 
In  Ecclesiastical  Law.  A  papal  rescript 
sealed  with  wax.  See  Bull. 

In  Practice.  A  writ.  It  is  found  in  this 
sense  in  the  ancient  law  authors. 

An  abridged  statement  of  the  party’s  case. 
It  should  contain  a  statement  of  the  names  of 
the  parties ,  and  of  their  residence  and  occupa¬ 
tion,  the  character  in  which  they  sue  and  are 
sued,  and  wherefore  they  prosecute  or  resist 
the  action ;  an  abridgment  of  all  the  plead¬ 
ings  ;  a  regular,  chronological,  and  methodical 
statement  of  the  facts ,  in  plain  common  lan¬ 
guage  ;  a  summary  of  the  points  or  questions 
in  issue,  and  of  the  proof  which  is  to  support 
such  issues,  mentioning  specially  the  names 
°f  the  witnesses  by  which  the  facts  are  to  be 
proved,  or,  if  there  be  written  evidence,  an 
abstract  of  such  evidence ;  the  personal  cha¬ 
racter  of  the  witnesses,  whether  the  moral 
character  is  good  or  bad,  whether  they  are 
naturally  timid  or  over-zealous,  whether  firm 
01  wavering ;  of  the  evidence  of  the  opposite 
party,  if  known,  and  such  facts  as  are  adapted 
0  °Ppose,  confute,  or  repel  it. 

This  statement  should  be  perspicuous  and  con- 
se‘  i  le  .°hiect  of  a  brief  is  to  inform  the  per- 
i . 1  no  tries  the  case  of  the  facts  important  ior 
it  k  i  *uow,  to  present  his  case  properly  where 
las  ueen  prepared  by  another  person — as  is  the 
in  «!•  Practice  in  England,  and  to  some  extent 
thn  ns  C0untl7 — or  as  an  aid  to  the  memory  of 
I  •  P('r®°n  trying  a  case  when  he  has  prepared  it 
mself.  in  some  of  the  state  courts  and  in  the 
“Upreine  court  of  the  United  States,  it  is  eusto- 
ary  or  requisite  to  prepare  briefs  of  the  case  for 
perusal  of  the  court.  These  are  written  or 
P  mtetl.  Of  course  the  requisites  of  briefs  W ill 


\aiy  somewhat  according  to  the  purposes  they 
are  to  subserve.  J 

BRIEF  OF  TITLE.  In  Practice.  An 

abridged  and  orderly  statement  of  all  matters 
affecting  the  title  to  a  certain  portion  of  real 
estate. 

It  should  give  the  effective  parts  of  all  patents, 
deeds,  indentures,  agreements,  records,  and 
papers  relating  to  such  estate,  witli  sufficient  ful¬ 
ness  to  disclose  their  full  effect,  and  should  men¬ 
tion  incumbrances  existing,  whether  acquired  by 
deed  or  use.  All  the  documents  of  title  should 
be  arranged  in  chronological  order,  noticing  par¬ 
ticularly,  in  regard  to  deeds,  the  date,  names  of 
parties,  consideration,  description  of  the  pro¬ 
perty,  and  covenants.  See  1  Chitty,  Pr.  304, 403 ; 
article  in  14  Am.  L.  Reg.  n.  s.  529.  See  Abstract 
of  Title. 

BRIGBOTE  (Sax.).  A  contribution  to 
repair  a  bridge. 

BRINGING  MONEY  INTO  COURT. 

The  act  of  depositing  money  in  the  hands  of 
the  proper  officer  of  the  court  for  the  purpose 
of  satisfying  a  debt  or  duty,  or  of  an  inter¬ 
pleader.  See  Payment  into  Court. 

BROCAGE.  The  wages  or  commissions 
of  a  broker.  His  occupation  is  also  sometimes 
called  brocage. 

BROCARIUS,  BROCATOR.  A  broker; 
a  middle-inan  between  buyer  and  seller ;  the 
agent  of  both  transacting  parties.  Used  in 
the  old  Scotch  and  English  law.  Bell,  Diet. ; 
Cowel. 

BROCELLA.  A  thicket,  or  covert,  of 
bushes  and  brushwood.  Browse  is  said  to 
be  derived  hence.  Cowel. 

BROKERAGE.  The  trade  or  occupation 
of  a  broker ;  the  commissions  paid  to  a  broker 
for  his  services. 

BROKERS.  Those  who  are  engaged  for 
others  in  the  negotiation  of  contracts  relative 
to  property,  with  the  custody  of  which  they 
have  no  concern.  Paley,  Agency,  13.  See 
Comyns,  Dig.  Merchant ,  C. 

A  broker  is,  for  some  purposes,  treated  as  the 
agent  of  both  parties;  but,  in  the  first  place,  he 
is  deemed  the  agent  only  of  the  person  by  whom 
he  is  originally  employed,  and  does  not  become 
the  agent  of  the  other  until  the  bargain  or  con¬ 
tract  lias  been  definitely  settled,  as  to  the  terms, 
between  the  principals,  when  he  becomes  the 
agent  of  both  parties  for  the  purpose  of  executing 
the  bought  and  6old  notes ;  Palev,  Ag.  Llovd 
ed.  171,  note  p. ;  1  Y.  &  J.  387  ;  13  Mete.  463 ; 
Whart.  Ag.  §  715. 

Bill  and  Note  Brokers  negotiate  the  pur¬ 
chase  and  sale  of  bills  of  exchange  and  pro¬ 
missory  notes. 

They  are  paid  a  commission  by  the  seller  of  the 
securities ;  and  it  is  not  their  custom  to  disclose 
the  names  of  their  principals.  There  is  an  im¬ 
plied  warranty  that  what  they  sell  is  what  they 
represent  it  to  be ;  and  should  a  bill  or  note  sold 
by  them  turn  out  to  be  a  forgery,  they  are  held 
to  be  responsible  ;  but  it  would  appear  that  by 
showing  a  payment  over  to  their  principals,  or 
other  special  circumstances  attending  the  trans¬ 
action  proving  that  it  would  be  inequitable  to 
hold  them  responsible,  they  will  be  discharged  • 
Edw.  Fact.  <fe  Bro.  §  10;  5  R.  I.  218;  contra  °9 
Me.  434 ;  4  Du.  N.  Y.  79.  * 
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Er change  Broker t  n*j?otiate  Ml*  of  ex-  Bremen  are  of  tbe  vM*  Mori  „  . 

change  drawn  on  forwgi  c«mtri*a,  or  on  ** *  C 


other  plaires  in  tbin  country. 


r‘  .  .  '«Jr-  In  tie  rirfl !»»,»!»«  they  t£f 

It  Is  sometime*  part  of  the  bosfoeas  of  exchange  of  the  taiLC  father  ar^d  mother,  #i>, 
brokers  to  bar  ami  sell  uncarrent  hank  mate*  a»l  brother*  genw&n  ;  when  tber  -  ^  ■*  /I * 

gokl  and  direr  cote*,  a*  well  a*  draft*  and  cbeek*  tame  father  bat  not  the  eaii»e  mr/ther  V> 
drawn  or  payable  In  other  cities;  although,  a>  e**u4*^v«Ai  brother*;  when  tfcer  ze+tZU^l 
they  do  this  at  their  own  rfck  and  for  their  own  the  game  ny-ther.  beat  not  tie  mmt  Utr  f!  t! 
permit,  it  lc  difficult  to  tee  the  reason  for  calling  are  aferiae  brother*.  A  half-brother  *  L 
them  brokers.  The  term  la  often  thug  erro-  born  of  the  same  father  or  mother  **  LT'  * 
■eouely  applied  to  all  persona  doing  a  money  both ;  one  bon  of  the  gaxre  paretie”  5 

*ere  married-  a  J*fU**ied  briber; 

Insurance  Broker $  ptrmre  inwrancfc,  and  bom  f  the  *aiae  father  or  mother  >  .  7 1 

negotiate  between  insurers  and  insured.  nmtusel  t™****-  ***  Bt»>n: 

Merchandise  Broker t  negotiate  the  sale  of  JT*  :  ' 

«lmmlflt  witW  hari^W-ioo  cr  «».  JJ."  5  ^  *»  **«£ 

To  oUain  a  cot  rictk«  of  the  crane  ofinost. 
linden  a  statate  forbidding  the  marr^e  </ 


merchandise  without  Laving  possession  or  con¬ 
trol  of  it,  a*  factors  bare. 

I'avrnbrokers  lend  money  in  small  foiw,  on 
the  security  of  personal  property,  generally  at 
usurious  rates  (f  interest.  They  are  licensed 
by  the  authorities,  and  excepted  from  the 
operation  of  the  usury  laws. 

Beal  Estate  Br*Jter*.  Those  who  negotiate 
the  sale  or  purchase  of  real  property.  They 
are  a  numerous  daa.  and.  in  addition  to  the 


brother  and  sk<t.  it  s  not  nece^xrr  to  fhin 
legitimacy  of  birth  :  ZA  Jowa.  £47.  ' 

E  ROTHER  -15-LAW.  The  t?okr 

a  wife,  or  the  husband  of  a  skier. 

There  is  no  r*US*mskip.  in  the  forser  ease, 
between  the  hwfcard  and  the  bM£er-fSr-_iw.  arx 


aljove  dotr.  some times  procure  loam  on  sort-  J*f*J*3**J*r-  between  the  trxfer  til  *> 
p-e  security.  collect  rent*,  and  attend  to  the 

fc£ng  ar.i  hasing  of  houses  and  lands-  ^  m 

fAip  Brokers  negotiate  the  purchase  nd  BRUISE.  In  Medical  Jtrapr^de=ce 
*ale  of  daps,  and  tV  basins  of  fragfetii*?  A”i“^.Tr  d??e  *** J*?ofc?e* 10  F^'®- 
reaefe.  Like  orf*r  b*r*«,.  ther  w*itej  -  *«*»«*  “eakng  **  *“ :  *  *  ■**^•7  *7«*7- 
coou»s^i«i  from  the  kikt  odr.  ( g.  r.).  1  CL  hr.  ;>. 

•*<**  Broker,.  Tfcose  em'pkred  to  bev  4  C~  &  P-  «*.  4‘:-  5€5- 

ar-  '  "  -  r-ifti  of  *:oi«  it  ioMipnted  com-  2UBELE  ACT.  Ti.*-  *fra  v.  it 

I81***!  *“1  il*  ixfctediai  of  |- — r-TTimc  r«t>  (  (iw.  L  c.  1  wkirt  »*■  2 

la  4t  larger  vain i.  the  evek  broken  tnt  1  *  '**»  W2*  i*t»W  “  for  rwcviix 

GU<fi  oader  lie  tooe  «f  ike  bwd  of  #eT(nJ  ntnupr;  aol  an  sttc*  -  -  -n  - 

»« troex  Excwxxg*.  TMiBwrtb  twsifceremmMiiomsd.”  SeeSP.WflB.a9L 

ni’X  wli'-  care.  Membership  *•  BUGGhkl.  Ste  So  ai. 

feHaioi  fce  4e£uii  a  ctrry.zz  omt  *cjmr»tu  BCTLDIKG.  At  ed^ce.  atKBtd  1-  tr. 

-*»  ^  «ed««  «f  *wi  fi**d  b^xi  or  ct^  lie  «iL  ,  c  W 

tfce  Boeri.  zmA  ar*  r-rr.ritd  "uii*a®^eT  «maee»*id  to»iKi»tr.  12.;  Cr«jK4 

by  a&  "dbsr  of  the  a&eoeaa^on.  in  the  pOKtke  in  which  k  s  »  ixed. 

»  both  the  btr^  ^Ttt7  leUda^  k  an  wesen  'odr  -  L  . 

xotk*.  •  k.  tk««orv.  «***:  v  beW^  «  ^ 

S*e  Stflrj.  Ar.  B  2a_3?-  if,'™.  1—  WMr  ^  tie  sofl:  Cirat  Dap.  bl 

E^erm.  As.;  CKttr.<WjU»-  <*  imakeri  '^>i  7 


BCTLDrSTG  ASSOCIATIONS  C> 
^ptijJLie  MsotiiLOEg.  nssaZ^"  sr 
^  «5«nis&hed  for  the  perpone  of 

aw!  bkb?t  »  zbtsr  memhas  r:* - 

.  fal  essate  scep^.  hnmJfcrD,  ^ 

^  »  make  memeklr 

pr^.  ^  ^  «ock.  and  for  tzicse  wkr  h*  ,mr 

^?T  ^msswh^m  Ae  aaKciaLkc  tc  *xce  -tt.  - 
’  to  i 


BfiOTHEL  A  \awdv-L^r  **>  - 

L a^rario*  of  prrj^me*.  '  * 

^*Vf  T?-T?  *«■ 

«f  dwm  m*V w-falj 

TSI  tfct  time  -V  Hwt  VIII_ 

L-^wi  is  Ei^itjal  bif  rK— - 

ti^1-  C^ie,  jrf 

Baapt-Hocse.  Fee  dm  kicaer  l£_ 

FTtarvw  par**.  *>*  “  7* 

f  ■  p*^  D*Ut&t  Im  CTpZm' 

,Y  !*  ti  *  4*  p*ri*.  e.  5. 1  I :  Himoir.  1  P*1--  £rr«.  i 

^  ^  oa*w-jer.  sag  acmt^r?  rwerv^e  m  en^  stse  r*tr  « 

HHOTHE3.  He-Wk  W.fc.  A.r-'**  »«  W*^T  B-ftE-?  A^ 
■■'jiattfld  modter  uri  nzrsl*~  c-  '  EL  -L-E- 


the  s?3ck-  by  i 
the  acciwlrfka  « 
par.  the  ! 


cat  of  1 


>  casual  weighed.  &  _r  2 

I  A  sLe  br  isl  h  »  six  a  1  ra^" 1 
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BURDEN  OF  PROOF 


.roods  such  as  they  are,  without  measuring, 
counting,  or  weighing.  La.  Civ.  Code,  art. 
3522,  n.  6. 

BULL.  A  letter  from  the  pope  of  Rome, 
written  on  parchment,  to  which  is  attached  a 
leaden  seal  impressed  with  the  images  of 
Saint  Peter  and  Saint  Paul. 

There  are  three  kinds  of  apostolical  rescripts 
—the  brief,  the  signature ,  and  the  bull ;  which 
last  is  most  commonly  used  in  legal  matters. 
Bulls  may  be  compared  to  the  edicts  and  letters- 
patents  of  secular  princes  :  when  the  bull  grants 
a  favor,  the  seal  is  attached  by  means  of  silken 
strings ;  and  when  to  direct  execution  to  be  per¬ 
formed,  with  flax  cords.  Bulls  are  written  in 
Latin,  in  a  round  and  Gothic  hand.  Ayliffe,  Par. 
132;  Ayliffe,  Pand.  21 ;  Merlin,  Hipert. 

BULLETIN.  An  official  account  of  pub¬ 
lic  transactions  on  matters  of  importance.  In 
France,  it  is  the  registry  of  the  laws. 


BULLION.  The  term  bullion  is  com¬ 
monly  applied  to  uncoined  gold  and  silver,  in 
the  mass  or  lump. 

It  includes,  first,  grains  of  gold,  whether 
large  or  small,  the  former  being  called  lumps, 
or  nuggets,  the  latter,  gold  dust;  second , 
amalgams,  in  which  quicksilver  has  been  used 
as  an  agent  to  collect  or  segregate  the  metals ; 
silver  thus  collected,  and  from  which  the 
quicksilver  has  been  expelled  by  pressure  and 
heat,  is  called  plata  pura ;  third ,  bars  and 
cakes;  fourth ,  plate,  in  which  is  included  all 
articles  for  household  purposes  made  of  gold 
or  silver;  fifth,  jewelry,  or  personal  orna¬ 
ments,  composed  of  gold  or  silver,  or  both. 

he  term  bullion  also  includes — sixth ,  foreign 
coins;  for,  as  foreign  coins  are  not  a  legal 
tender,  or,  in  other  words,  not  money,  it  fol- 
ows  that  they  are  only  pieces  of  gold  or 
si\er  at  the  mint.  Such  coins,  when  re¬ 
ceived  on  deposit,  are  treated  as  other  de¬ 
posits  of  gold  or  silver;  they  are  weighed, 
;ln<  tjlejr  fineness  is  ascertained  by  assay, 
fn\  * leir  value  determined  by  their  weight 
an<l  fineness. 

hen  bullion  is  brought  to  the  mint  for 
omage  it  is  received  by  the  superintendent. 

c  \e  we^ght  of  the  bullion  and  the  re- 
*  /i  0  Hssayer,  he  computes  the  value  of 
i  !  c  ePos^  and  also  the  amount  of  the 
a  af?GS-10r  Eductions,  of  all  which  he  gives 
tou>ti  ^  memorandum  to  the  depositor, 
otrt]  1°!  Wit^  a certificate  of  the  net  amount 

ic  deposit  which  is  countersigned  by  the 
sujer.  \\  lien  coins  or  bars  which  are 
readTValel*  an>r  deposit  of  bullion  are 
tm  V  °r  delivery,  they  are  paid  to  the  de- 
and  f»r  °r  order  by  the  superintendent ; 
od  • 10  Payments  shall  be  made,  if  demand- 
L  ’  1 V  *  10  01'der  in  which  the  bullion  shall 
Horn*  b^n  krought  to  the  mint,  and  in  the  de- 
slj  l]in‘ltlon  of  coins  delivered,  the  treasurer 
nn'l  con*ply  with  the  wishes  of  the  depositor, 
d0  ^  wllen  impracticable  or  inconvenient  to 
■A-ct  of  Congress,  Feb.  12,  1873,  c. 
li/fi §  4r>?  Rev.  Stat.  U.  S.  §  3506,  3529. 

Stat  Tj°fQFeb-  12’  1873;  e-  131>  §.  GG  %v: 

'-*•  S.  3495),  the  difierent  mints  ot  the 


United  States  are  those  of  Philadelphia,  San 

1  ranasco,  ^ew  Orleans,  Larson,  and  Denver 
the  assay  offices  are  at  New  York,  Boise  City’ 
Idaho,  and  Charlotte,  North  Carolina. 

The  business  of  the  assay  office  in  New 
York  is  in  all  respects  similar  to  that  of  the 
mints,  except  that  bars  only  and  not  coin  are 
manufactured  therein,  and  no  metal  is  pur¬ 
chased  for  minor  coinage;  Act  of  Feb.  12, 
1873,  Rev.  Stat.  U.  S.  §  3553;  that  of  other 
assay  offices  is  confined  to  the  receipt  of  gold 
and  silver  bullion  for  melting  and  assaying,  to 
be  returned  to  the  depositors  in  bars  with 
weight  and  fineness  stamped  thereon.  Rev. 
Stat.  §  3558. 

BULLION  FUND.  A  deposit  of  public 
money  at  the  mint  and  its  branches.  The 
object  of  this  fund  is  to  enable  the  mint  to 
make  returns  of  coins  to  private  depositors  of 
bullion  without  waiting  until  such  bullion  is 
actually  coined.  If  the  bullion  fund  is  suffi¬ 
ciently  large,  depositors  are  paid  as  soon  as 
their  bullion  is  melted  and  assayed  and  the 
value  ascertained.  It  thus  enables  the  mint 
to  have  a  stock  of  coin  on  hand  to  pay  de¬ 
positors  in  advance.  Such  bullion  becomes 
the  property  of  the  government,  and,  being 
subsequently  coined,  is  available  as  a  means 
of  prompt  payment  to  other  depositors.  Act 
of  June  22,  1874,  Rev.  Stat.  U.  S.  §  3545. 

BUOY.  A  piece  of  wood,  or  an  empty 
barrel,  or  other  thing,  moored  at  a  particular 
place  and  floating  on  the  water,  to  show  the 
place  where  it  is  shallow,  to  mark  the  channel, 
or  to  indicate  the  danger  there  is  to  naviga- 
tion. 

The  act  of  congress  approved  the  28  th  Sep¬ 
tember,  1850,  enacts  “that  all  buoys  along  the 
coast,  in  bays,  harbors,  sounds,  or  channels,  shall 
he  colored  and  numbered,  so  that,  passing  up 
the  coast  or  sound,  or  entering  the  bay,  harbor, 
or  channel,  red  buoys,  with  even  numbers,  shall 
be  passed  on  the  starboard  hand,  black  buoys, 
with  uneven  numbers,  on  the  port  hand,  and 
buoys  with  red  and  black  stripes  on  either  hand. 
Buoys  in  channel-ways  to  be  colored  with  alter¬ 
nate  white  and  black  perpendicular  stripes.” 

BURDEN  OF  PROOF.  The  duty  of 
proving  the  facts  in  dispute  on  an  issue  raised 
between  the  parties  in  a  cause. 

Burden  of  proof  is  to  be  distinguished  from 
privid facie  evidence  or  a  primA  facie  case.  Gen¬ 
erally,  when  the  latter  is  shown,  the  duty  im¬ 
posed  upon  the  party  having  the  burden  will  be 
satisfied ;  but  it  is  not  necessarily  so ;  6  Cush. 

3 64  ;  11  Mete.  Mass.  460  ;  22  Ala.  20  ;  7  Blackf. 
427 ;  1  Gray,  61 ;  7  Bost.  L.  Rep.  439. 

The  burden  of  proof  lies  upon  him  who 
substantially  asserts  the  affirmative  of  the 
issue ;  1  Greenl.  Ev.  §  74 ;  7  E.  L.  &  Eq. 
508;  3  M.  &  W.  510;  but  where  the  plain¬ 
tiff  grounds  his  case  on  negative  allegations, 
lie  has  the  burden  ;  1  Term,  141 ;  6  id.  559  ; 

2  M.  &  S.  395;  5  id.  206  ;  1  Campb.  199;  1 
C.  &  P.  220 ;  5  B.  &  C.  758  ;  1  Me.  134  ;  4 
id.  226  ;  2  Pick.  103  ;  4  id.  341  ;  100  Mass. 
487  ;  1  Greenl.  Ev.  §  81. 

In  criminal  eases,  on  the  twofold  ground 
that  a  prosecutor  must  prove  every  iact  ne- 
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cessary  to  substantiate  bis  charge  against  a 
prisoner,  and  that  the  law  will  presume  in¬ 
nocence  in  the  absence  of  convincing  evidence 
to  the  contrary,  the  burden  of  proof,  uidess 
shifted  by  legislative  interference,  will  fall,  in 
criminal  proceedings,  on  the  prosecuting  party, 
though  in  order  to  convict  he  must  necessarily 
have  recourse  to  negative  evidence ;  1  Tayl. 
Ev.  §  344;  12  Wheat.  460.  The  burden  of 
proof  is  throughout  on  the  government,  to 
make  out  the  whole  case ;  and  when  a  primd 
foQie  case  is  established,  the  burden  of  proof 
is  not  thereby  shifted  upon  the  defendant, 
and  he  is  not  bound  to  restore  himself  to  that 
presumption  of  innocence  in  which  he  was  at 
the  commencement  of  the  trial;  1  B.  &  H. 
Lead.  Cr.  Cas.  352.  See  9  Mete.  93 ;  5 
Cush.  296  ;  2  Gratt.  594  ;  1  Wright,  Ohio, 
20;  5  Yerg.  340;  16  Miss.  401  ;  but  as  every 
man  is  presumed  to  be  sane  till  the  contrary 
is  shown,  the  burden  of  establishing  the  de¬ 
fence  of  insanity  rests  upon  the  defendant; 
Whart.  Cr.  Ev.  336;  4  Cra.  C.  C.  514;  7 
Gray,  583;  20  Cal.  518;  20  Gratt.  860;  3 
C.  &  K.  138;  76  Penn.  414;  53  Mo.  267  ; 
26  Ark.  332;  47  Cal.  134.  Contra ,  63  Ala. 
307  ;  s.  c.  35  Am.  Rep.  30,  and  note;  6 
Tex.  App.  490;  66  Ind.  94.  See  52  N.  Y. 
4G7. 

BUREAU  (Fr.).  A  place  where  business 
is  transacted. 

In  the  classification  of  the  ministerial  officers 
of  government,  and  the  distribution  of  duties 
among  them,  a  bureau  is  understood  to  be  a  di¬ 
vision  of  one  of  the  great  departments  of  which 
the  secretaries  or  chief  officers  constitute  the 
cabinet. 


BURG-AGE.  A  species  of  tenure,  de¬ 
scribed  by  old  law  writers  as  but  tenure  in 
socage,  where  the  king  or  other  person  was 
lord  of  an  ancient  borough ,  in  which  the  tene¬ 
ments  were  held  by  a  rent  certain. 

Such  boroughs  had,  and  still  have,  certain 
peculiar  customs  connected  with  the  tenure 
winch  distinguished  it  from  the  ordinary  so’ 
cage  tenure.  These  customs  are  known  b\ 
the  name  of  Borough-English ;  and  they  altci 
the  law  in  respect  of  descent,  as  well  as  ol 
(lower,  and  the  power  of  devising.  By  it  tin 
youngest  son  inherits  the  lands  of  which  hu 
lather  died  seised.  A  widow,  in  some  bor- 
ouglis,  has  dower  m  respect  to  all  the  tone- 
ments  which  were  her  husband’s  ;  in  others 
she  has  a  moiety  of  her  husband’s  lands  sc 
long  as  she  remains  unmarried;  and  with  re 
spect  to  devises,  in  some  places,  such  lunch 
only  can  be  devised  as  were  acquired  by  nur 
chase ;  in  others,  estates  can  only  be  ffiJ;  J.i 
for  life;  2  Bla.  Com.  82;  Gian/ b  ™ 
Littleton,  §  IC2  ;  Cro.  Car.  41 1 ;  i  gunl  ,,,  ] 
2  Ld.  Bavin.  1024 ;  1  P.  Wins  «  r  ' 
Nat.  Brev.  150;  Cro.  Eliz.  415.’  ’  Fltzh< 

BURGATOR.  One  who  breaks  intc 
houses  or  enclosed  places,  as  distinguish,.,! 
lrom  one  who  committed  robbery  in  tbo 
country.  Spelman,  Gloss.  Burglaria.  ^ 
„,b^rGESS.  A  magistrate  of  a  hnm..  i 
Blount.  •  An  officer  who  discharges  the  sam'c 


duties  for  a  borough  that  a  mayor  does  f<, 
city.  The  word  is  used  in  this  sense  in  p.°r  a 
sylvania.  lin' 

An  inhabitant  of  a  town  ;  a  freeman  •  0 
legally  admitted  as  a  member  of  a  corporation0 
Spelman,  Gloss.  A  qualified  voter ;  3  Stepb 
Com.  192.  A  representative  in  parliament 
of  a  town  or  borough  ;  1  Bla.  Com.  174 

BURGESS  ROLL.  A  list  of  those  en¬ 
titled  to  new  rights  under’  the  act  of  5  &  r 
Will.  IV.  c.  74;  3  Steph.  Com.  192  et  teq. 

BURGHMOTE.  In  Saxon  Law.  A 
court  of  justice  held  twice  a  year,  or  oftener 
in  a  burg.  All  the  thanes  and  free  owners 
above  the  rank  of  ceorls  were  bound  to  attend 
without  summons.  The  bishop  or  lord  held 
the  court.  Spence,  Eq.  Jur. 

BURGLAR.  One  who  commits  burglary. 

He  that  by  night  breaketh  and  entereth 
into  the  dwelling-house  of  another.  Wilmot, 
Burgl.  3. 


BURGLARIOUSLY.  In  Pleading.  A 

technical  word  which  must  be  introduced  into 
an  indictment  for  burglary  at  common  law. 
The  essential  words  are  “feloniously  and  burg¬ 
lariously  broke  and  entered  the  dwelling-house 
in  the  night-time”  ;  Whart.  Cr.  PI.  §  265. 

No  other  word  at  common  law  will  answer 
the  purpose,  nor  will  any  circumlocution  be 
sufficient;  4  Co.  39;  5  id.  121  ;  Cro.  Eliz. 
920 ;  Bacon,  Abr.  Indictment  (G,  C).  But 
there  is  this  distinction  :  when  a  statute  pun¬ 
ishes  an  offence,  by  its  legal  designation,  with¬ 
out  enumerating  the  acts  which  constitute  it, 
then  it  is  necessary  to  use  the  terms  which 
technically  charge  the  offence  named,  at  com¬ 
mon  law.  But  this  is  not  necessary  when  the 
statute  describes  the  whole  offence,  and  the 
indictment  clinrges  the  crime  in  the  words  of 
the  statute.  Thus,  an  indictment  which 
charges  the  statute  crime  of  burglary  is  suffi¬ 
cient,  .  without  averring  that  the  crime  was 
committed  “burglariously;”  4  Mete.  357. 
See  29  Tex.  4  7. 

BURGLARY.  In  Criminal  Law.  The 

breaking  and  entering  the  house  of  another 
ip  the  night-time,  with  intent  to  commit  <1 
felony  therein,  whether  the  felony  be  actually 
committed  or  not;  Co.  3d  Inst.  63;  1  Hale, 
IT  Cr.  549 ;  1  Hawk.  PI.  Cr.  c.  38,  s.  1  5 
Bla.  Com.  224;  2  East,  PI.  Cr.  c.  15,  s.  1, 
p.  484  ;  2  ltussell,  Crimes,  2 ;  lloscoe,  Cr. 
Ev.  252;  1  Coxc,  441;  7  Mass.  247  ;  1 

Whart.  Cr.  L.  §  758.  .  , 

In  what  place  a  burglary  can  be  committed. 
t  must,  in  general,  be  committed  in  a  mansion- 

house,  actually  occupied  as  a  dwelling?  but  if 
it  be  left  by  the  owner  animo  revertendh 
though  no  person  resides  in  it  in  his  absence, 
It  IS  still  his  mansion;  Post.  77;  3  Bawle, 
2(»7  ;  1 0  Cush.  4  78.  See  D\VKLLING-H0U8K. 
tint  burglary  may  be  committed  in  a  church, 
at  common  law.  And  under  the  statutes  of 
8°Ti  ,°f  tho  Htatcs,  it  has  been  held  that  it 
( on  (i  be  committed  in  a  store  over  which  w'erc 
rooms  in  which  the  owner  lived;  71  K- 
1,01  >  a  wheat  house;  l  Lea,  444  ;  a  railroad 
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A  not-  51  Vt.  287  ;  a  stable;  94  Ill.  456; 
2  not  a  millhouse,  seventy-five  yards  from 
Z  owner’s  dwelling,  and  not  shown  to  be 
appurtenant;  3  Cox,  581;  Coke,  3d  Inst.  64. 

V  nust  be  the  dwelling-house  of  another  per- 
IT’  Bishop,  Crim.  Law,  §  90  ;  2  East,  PI. 
Cr  502.  See  4  Dev.  &  II.  422;  12  N.  H. 
42  -  1  R.  &  R-  525;  1  Mood.  42. 

~At  what  time  it  must  be  committed.  The 
offence  must  be  committed  in  the  night ;  for 
;n  the  daytime  there  can  be  no  burglary ;  4 
Bla.  Com'.  224;  1  C.  &  K.  77  ;  16  Conn.  32; 
10  N.  H.  105.  For  this  purpose  it  is  deemed 
night  when  by  the  light  of  the  sun  a  person 
cannot  clearly  discern  the  face  or  countenance 
of  another ;  l  Hale,  PI.  Cr.  550 ;  Coke,  3d 
Inst.  63;  1  C.  &  P.  297  ;  7  Dane,  Abr.  134. 
This  rule,  it  is  evident,  does  not  apply  to 
moonlight;  4  Bla.  Com.  224;  2  Russell, 

Crimes^  32 ;  10  N.  H.  105;  6  Miss.  20.  See 
2  Cush.  582.  The  breaking  and  entering  need 
not  be  done  the  same  night ;  1  R.  &  11.  417  ; 
but  it  is  necessary  the  breaking  and  entering 
should  be  in  the  night-time  ;  for  if  the  break¬ 
ing  be  in  daylight  and  the  entry  in  the  night, 
or  vice  versa ,  it  is  said,  it  will  not  be  burglary ; 
1  Hale,  PI.  Cr.  551 ;  2  Russell,  Crimes,  32. 
But  quaere,  Wilmot,  Burgl.  9.  See  Comyns, 
Dig.  Justices,  P,  2;  2  Chitty,  Cr.  Law,  1092. 

The  means  used .  There  must  be  both  a 
breaking  and  an  entry  or  an  exit.  An  actual 
breaking  takes  place  when  the  burglar  breaks 
or  removes  any  part  of  the  house,  or  the  fast¬ 
enings  provided  for  it,  with  violence  ;  1  Bish¬ 
op,  Crim.  Law,  91.  Breaking  a  window, 
taking  a  pane  of  glass  out,  by  breaking  or 
bending  the  nails  or  other  fastenings  ;  1  C.  & 
P.300;  9  id.  44 ;  1  R.  &  R.  341,  499;  1 
Leach,  406  ;  cutting  and  tearing  down  a  net¬ 
ting  of  twine  nailed  over  an  open  window  ;  8 
Pick.  354,  384 ;  raising  a  latch,  where  the 
door  is  not  otherwise  fastened;  1  Stra.  481 ; 
8  C.  &  P.  747  ;  Coxe,  439  ;  1  Hill,  N.  Y. 
336;  4  id.  437  ;  25  Me.  500;  1  Houst.  Cr. 
Cas.  367,  402;  1  Lea,  444;  34  Ohio,  426; 
picking  open  a  lock  witli  a  false  key  ;  putting 
back  the  lock  of  a  door,  or  the  fastening  of  a 
window,  with  an  instrument ;  lowering  a  win¬ 
dow  fastened  only  by  a  wedge  or  weight ;  1 
™  &  R-  355,  451  ;  turning  the  key  when  the 
door  is  locked  in  the  inside,  or  unloosening 
any  other  fastening  which  the  owner  has  pro¬ 
vided  ;  lifting  a  trap-door ;  1  Mood.  377  ;  but 
see  4  C.  &  P.  231;  are  several  instances  of 
actual  breaking.  But  removing  a  loose  plank 
m  a  partition  wall  was  held  not  a  breaking ;  1 
lass.  476.  According  to  the  Scotch  law, 
entering  a  house  by  means  of  the  true  key, 

.  “e  m  the  door,  or  when  it  had  been  stolen, 
a  breaking;  Alison,  Pr.  284.  See  1  Swint. 
ust.  433.  Constructive  breakings  occur  when 
the  burglar  gains  an  entry  by  fraud  ;  1  Cr.  & 
202;  Hob.  62;  18  Ohio,  308;  9  Ired. 
463  ;  82  Penn.  306  ;  85  id.  54  ;  by  conspiracy 
0r  threats ;  1  Russell,  Crimes,  Graves  cd. 


2  id.  2  ;.  2  Chitty,  Cr.  Law,  1093.  lhc 
Peaking  of  an  inner  door  of  the  house  will 
e  sufficient  to  constitute  a  burglary ;  1  Hide, 


PL  Cr.  553  ;  1  Stra.  481 ;  8  C.  &  P.  747 ;  1 
Hill  &  D.  63;  2  Bishop,  Crim.  Law,  §  97; 
and  it  is  not  necessary  that  sqph  breaking  be 
accompanied  with  an  intention  to  commit  a 
felony  in  the  very  room  entered ;  85  Penn.  66. 

Any,  the  least  entry,  with  the  whole  or  any 
part  of  the  body,  hand,  or  foot,  or  with  any 
instrument  or  weapon,  introduced  for  the  pur¬ 
pose  of  committing  a  felony,  will  be  sufficient 
to  constitute  the  offence ;  Coke,  3d  Inst.  64 ; 
4  Bla.  Com.  227  ;  Bacon,  Abr.  Burglary 
(B);  Comyns,  Dig.  Justices ,  P,  4.  But  the 
introduction  of  an  instrument,  in  the  act  of 
breaking  the  house,  will  not  be  sufficient  entry 
unless  it  be  introduced  for  the  purpose  of  com¬ 
mitting  a  felony ;  1  Leach,  406 ;  1  Mood. 
183;  1  Gabbett,  Cr.  Law,  174.  The  whole 
physical  frame  need  not  pass  within ;  2  Bish¬ 
op,  Crim.  Law,  §  92;  1  Gabbett,  Cr.  Law, 
176.  See  1  R.  &  R.  417  ;  7  C.  &  P.432;  9 
id.  44 ;  4  Ala.  n.  s.  643. 

There  was,  at  common  law,  doubt  whether 
breaking  out  of  a  dwelling-house  would  con¬ 
stitute  burglary  ;  4  Bla.  Com.  227 ;  1  B.  & 
H.  Lead.  Crim.  Cas.  540  ;  but  it  was  declared 
to  be  so  by  stat.  12  Anne,  c.  7,  §  3,  and  7  & 
8  George  IV.  c.  29,  §  11.  The  better  opinion 
seems  to  be  that  it  was  not  so  at  common  law ; 
82  Penn.  324  ;  Whart.  Cr.  L.  §  1 546.  Contra, 
43  Conn.  489;  s.  c.  21  Am.  Rep.  665.  As 
to  what  acts  constitute  a  breaking  out,  see  1 
Jebb,  99  ;  8  C.  &  P.  747;  4  id.  231 ;  1  Rus¬ 
sell,  Crimes,  Graves  ed.  792;  1  B.  &  H.  Lead. 
Cr.  Cas.  540-544. 

The  intention.  The  intent  of  the  breaking 
and  entry  must  be  felonious ;  if  a  felony, 
however,  be  committed,  the  act  will  be  prima 
facie  evidence  of  an  intent  to  commit  it ;  1 
Gabbett,  Cr.  Law,  192.  If  the  breaking  and 
entry  be  with  an  intention  to  commit  a  tres¬ 
pass,  or  other  misdemeanor,  and  nothing  fur¬ 
ther  is  done,  the  offence  will  not  be  burglary ; 

7  Mass.  245;  16  Vt.  551;  1  Hale,  PI.  Cr. 
560;  East,  PI.  Cr.  509,  514,  515;  2  Russell, 
Crimes,  33.  Consult  Bishop ;  Chitty  ;  Whar¬ 
ton;  Gabbett;  Russell;  on  Criminal  Law; 
Bennett  &  Heard,  Lead.  Crim.  Cas. ;  Wil¬ 
mot,  Digest  of  Burglary. 

BURGOMASTER.  In  Germany,  this  is 
the  title  of  an  officer  who  performs  the  duties 
of  a  mayor. 

BURIAL.  The  act  of  interring  the  dead. 

No  burial  is  lawful  unless  made  in  con¬ 
formity  with  the  local  regulations;  and  when 
a  dead  body  has  been  found,  it  cannot  be 
lawfully  buried  until  the  coroner  has  holden 
an  inquest  over  it.  In  England  it  is  the  prac¬ 
tice  for  coroners  to  issue  warrants  to  bury, 
after1  ft  view.  The  leaving  unburied  the 
corpse  of  a  person  for  whom  the  defendant-is 
bound  to  provide  Christian  burial,  as  a  wife 
or  child,  is  an  indictable  misdemeanor,  if  he  is 
shown  to  have  been  of  ability  to  provide  such 
burial.  2  Den.  Cr.  Cas.  325.  See  Dead  Body. 

BURLAW  COURTS.  In  Scotch  Law. 

Assemblages  of  neighbors  to  elect  burlaw 
men,  or  those  who  were  to  act  as  rustic  judges 
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in  determining  disputes  in  their  neighborhood 
Skene;  Bell,  Diet. 

BURNING.  See  Accident  ;  Fire. 

BURNING  IN  THE  HAND.  When  a 
layman  was  admitted  to  benefit  of  the  clergy 
he  was  burned  in  the  hand,  “in  the  brawn  of 
the  left  thumb,”  in  order  that  he  might  not 
claim  the  benefit  twice.  This  practice  was 
finally  abolished  by  stat.  19  Geo.  III.  c.  74; 
though  before  that  time  the  burning  was 
often  done  with  a  cold  iron;  12  Mod.  448; 
4  Bla.  Com.  267  et  seq.  See  Benefit  of 
Clergy. 

BURYING-GROUND.  A  place  appro¬ 
priated  for  depositing  the  dead  ;  a  cemetery. 
In  Massachusetts,  burying-grounds  cannot  be 
appropriated  to  roads  without  the  consent  of 
the  owners.  Mass.  Gen.  Stat.  244.  So  in 
Pennsylvania  by  acts  passed  in  1849  and  1861. 
See  Cemetery. 

BUSHEL.  The  Winchester  bushel,  es¬ 
tablished  by  the  13  11  ill.  Ill,  c.  5  (1701)  was 
made  the  standard  of  grain.  A  cylindrical 
vessel,  eighteen  and  a  half  inches  in  diameter, 
and  eight  inches  deep  inside,  contains  a  bushel  • 
the  capacity  is  2145.42  cubic  inches.  The 
bushel  established  by  the  5  &  6  Geo.  IV  c 
74,  is  to  contain  221 8. 192  cubic  inches.  This 
measure  lias  been  adopted  in  many  of  the 
United  States.  In  New  York  the  heaped 
bushel  is  allowed,  containing  2815  cubic 
inches.  The  exceptions,  as  far  as  known, 
are  Connecticut,  where  the  bushel  holds  2198 
cubic  inches;  Kentucky,  2150$;  Indiana, 
Ulno,  Mississippi,  and  Missouri,  where  it 
contains  2150.4  cubic  inches.  Dane,  Abr.  c. 
211,  a.  12,  s.  4.  See  the  whole  subject  dis¬ 
cussed  in  report  of  the  Secretary  of  State  of 
the  United  States  to  the  Senate,  Feb  99 
1821.  ’  * 

BUSINESS  HOURS.  The  time  of  the 
day  during  which  business  is  transacted.  In 
respect  to  the  time  of  presentment  and  de 
mand  of  bills  and  notes,  business  hours  gene- 
nilly  range  through  the  whole  day  down  to 
the  hours  of  rest  in  the  evening,  except  when 
the  paper  is  payable  at  a  bank  or  by  a  banker  •  o 
IM,  Is.  l.S35.  S«  15  Me/ 07;  u  il 

BUTLERAGE,  A  certain  of 

every  cask  of  wine  imported  hv  ««  r 
which  the  king’s  butler  was  allowed  totke 

Called  also  prisage;  2  Bulstr.  254  An‘ 
ciently,  it  might  be  taken  also  of  wine  im* 
ported  by  a  subject;  1  Bla.  Com.  3  5* 
lermes  de  la  Ley ;  Cowel.  0  ’ 

BUTT.  A  measure  of  eapaeitv  n  ^ 
one  hundred  and  eight  gallons;  also 
a  measure  of  land,  Jac.  Diet. ;  Cowel  c 
Measure.  *  oee 

BUTTALS.  The  bounding  lines  of  In  1 
at  the  end  ;  abuttals,  which  see.  land 


BUTTS.  The  ends  or  short  pieces  of  a* 
ble  lands  left  in  ploughing.  Cowel.  ra“ 

BUTTS  AND  BOUND.  The  lines  bound- 


ing  an 


estate.  The  angles  or  points  where 

these  lines  change  their  direction.  Cowel ■ 
Spelman,  Gloss.  See  Abuttals.  ’ 

BUYING  TITLES.  The  purchase  of 
the  rights  of  a  disseisee  to  lands  of  which  a 
third  person  has  the  possession. 

When  a  deed  is  made  by  one  who,  though 
having  a  legal  right  to  land,  is  at  the  time  of 
the  conveyance  disseised,  as  a  general  rule  of 
the  common  law,  the  sale  is  void :  the  law 
will  not  permit  any  person  to  buy  a  quarrel, 
or,  as  it  is  commonly  termed,  a  pretended  title! 
Such  a  conveyance  is  an  offence  at  common 
law  and  by  a  statute  of  32  Hen.  VIII.  c.  9. 
This  rule  has  been  generally  adopted  in  the 
United  States,  and  is  affirmed  by  express 
statute  in  some  of  the  states ;  3  Washb.  R.  P. 
329.  In  the  following  states  the  act  is  unlaw¬ 
ful^,  and  the  parties  are  subject  to  various  pen¬ 
alties  in  the  different  states :  in  Connecticut , 
4  Conn.  575  ;  Georgia,  29  Ga.  124;  Indiana , 
23  Ind.  432 ;  8  Blackf.  366 ;  Kentucky ,  1 
Dana,  566;  2  id.  374;  see  2  Litt.  225,  393; 

4  Bibb,  424 ;  Massachusetts,  5  Pick.  356  ; 

6  Mete.  407 ;  Mississippi ,  26  Miss.  599;  New 
Hampshire ,  12  N.  II.  291;  New  York,  24 
Wend.  87  ;  see  4  Wend.  474  ;  7  id.  53,  152  ; 

8  id.  629;  11  id.  442;  North  Carolina,  1 
Murph.  1 14  ;  4  Dev.  495  ;  Ohio,  Walker,  Am. 
Law,  297,  351  ;  Vermont ,  6  Vt.  198;  see  38 
Vt.  204,  553. 

_  By  the  transaction,  the  grantor  does  not  lose 
his  estate;  5  Pick.  348;  101  Mass.  179.  As 
to  wlmt  constitutes  adverse  possession,  see  29 
Me.  128. 

In  Illinois,  53  III.  279 ;  Missouri,  Rev. 
Stat.  119;  Pennsylvania,  2  Watts,  272; 
Ohio,  9  Ohio,  96  ;  lUisco/m’n,  14  Wis.  471 ; 

outh  Carolina,  12  Rich.  420;  Maine,  Rev. 
Stat.  c.  73,  §  1 ;  Michigan,  21  Mich.  82 ;  such 
sales  are  valid. 

BY-BIDDING.  Bidding  with  the  conni- 
'  ance  ®r  Rt  the  request  of  the  vendor  of  goods 
y  Ruction,  without  an  intent  to  purchase,  for 
the  nurpo.se  of  obtaining  a  higher  price  than 
would  otherwise  be  obtained. 

Py-lndders  are  also  called  puffers,  which 
see.  It  has  been  said  that  the  practice  is  proba- 
>  y  allowable  if  it  be  done  fairly,  with  an  in¬ 
tention  only  to  prevent  a  sale  at  an  unduly 
Pr|ce;  C  B.  Monr.  630;  11  Paige,  Ch. 
4^9;  3  Story,  622;  15  M.  &  W.  371 ;  1  Bo¬ 
sons,  Contr.  418.  See  Bid;  Auction. 

orcl  Mansfield  held  that  the  employment 
o  a  single  puffer  was  a  fraud;  Cowj>.  395  | 
us  rule  was  afterwards  relaxed,  in  equity 
™  S’T'/lS  *°  a^ow  a  single  bidder;  12  ^  es. 

tn  V  i  rule. was  stated  in  L.  R.  1  Ch.  10, 

•  i  i  at  a  s*n"le  puffer  will  vitiate  a  sale 

•t,aw’  )l]t  m«ybe  allowed  m  equity;  though 
m;  HTiat  aw  0r  °qnity,  such  bidding  is  per- 
nus-ible  upon  notice  at  the  sale.  By  30  and 

K  1(*i’  °'  ^le  rule  in  equity  was  declared 
6ft  i  he,8^e  as  at  **w.  See  L.  R.  9  Em 
opinion  has  been  fol- 


son>  overruling  ll  S.  &  R. 


446, 

86. 


per 

Jn 
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Vow  Hampshire;  28  N. H.  860.  In  Loui- 
*•  ina  -  13  La.  287.  In  New  Jersey  jt  set-ms 
that  if  there  if  a  bond  fide  bid  next  before 
that  of  the  buyer,  the  bidding  of  putters  will 
„ot  avoid  the  sale  (so  held  also  in  3  Story,  611); 
but  it  is  intimated  that  it  would  be  a  better 
rule  to  forbid  putting;  20  N.  J.  Eq.  159. 
Kent  favors  Lord  Mansfield’s  rule ;  2  Kent, 
*  -  4o#  rf  he  employment  of  a  putter  to  enhanee 
the  price  of  property  sold  is  a  fraud  ;  1 7  H un, 
.373.  So  held  in  8  How.  378.  Exceptions 
to  the  rule  may  occur  when  it  does  not  appear 
that  the  buyer  paid  more  than  the  value  of  the 
property  or  he  had  determined  to  bid  ;  6  Ired. 
Kq.  430.  A  purchaser  thus  misled  must  re¬ 
store  the  property  as  soon  as  he  discovers  the 
fraud ;  33  Penn.  251;  3  Story,  611,  631.  I n  3 
Mete.  Mass.  384,  the  validity  of  the  sale  is  held 
to  depend  upon  the  animus  with  which  the 
puffing  is  carried  on. 

BY  BILL.  Actions  commenced  by  capias 
instead  of  by  original  writ  were  said  to  be  by 
bill.  3  Bku  Com.  285,  286. 

The  usual  course  of  commencing  an  action  in 
the  Kang’s  Bench  is  l>y  a  bill  of  Middlesex.  In 
an  action  commenced  by  bill  it  is  not  necessary  to 
notice  the  form  or  nature  of  the  action ;  1  Chitty, 
PI.  283. 

BY  ESTIMATION.  A  term  used  in 
convevances.  In  sales  of  land  it  not  unfre- 
quently  occurs  that  the  property  is  said  to 
contain  a  certain  number  of  acres  by  estima¬ 
tion,  or  so  many  acres,  more  or  less.  When 
these  expressions  are  used,  if  the  land  fall 
short  by  a  small  quantity,  the  purchaser  will 
receive  no  relief.  In  one  case  of  this  kind, 
the  land  fell  short  two-fifths,  and  the  pur¬ 
chaser  received  no  relief ;  2  Freera.  106;  20 
Ohio,  453  ;  9  Gill,  446  ;  1  Call,  301  ;  4  Mas. 
419;  4  H. &M.  184;  6  Binn.  106 ;  1  S.  & 
B-  166;  2  Johns.  37  ;  15  id.  471 ;  2  Mass. 
382;  1  Root,  528.  The  meaning  of  these 
words  has  never  been  precisely  ascertained  by 
judicial  decision.  See  Sugden,  Vend.  231- 
236 ;  where  he  applies  the  rule  to  contracts 
tn  fieri.  But  this  distinction  was  not  ac¬ 
cepted  in  99  Mass.  234,  where  it  was  said  that 
the  Americans  do  not  encourage  litigation  by 
reason  of  variation  in  the  quantity  of  land 
E^ld,  unless  the  quantity  was  of  the  essence  of 
the  contract ;  and  the  cases  cited  under  the 
articles  More  ok  Less;  Subdivision. 


being  excluded  by  implication ;  2  P.  Wms. 
207;  Angell,  Corp.  177.  The  power  of  mak¬ 
ing  by-laws  is  to  be  exercised  by  those  per¬ 
sons  in  whom  it  is  vested  by  the  charter;  but 
if  that  instrument  is  silent  on  that  subject,  it 
resides  in  the  members  of  the  corporation  at 
large ;  1  Harr.  &  G.  324  ;  4  Burr.  2515,  2521  ; 
6  Brown,  P.  C.  519;  51  Ind.  4;  12  Wend. 
183  ;  17  Mass.  29;  33  N.  H.  424. 

The  constitution  of  the  United  States,  and 
acts  of  congress  made  in  conformity  to  it,  the 
constitution  of  the  state  in  which  a  corporation 
is  located,  and  acts  of  the  legislature  constitu¬ 
tionally  made,  together  with  the  common  law 
as  there  accepted,  are  of  superior  force  to  any 
by-law ;  and  such  by-law,  when  contrary  to 
either  of  them,  is  therefore  void  whether  the 
charter  authorizes  the  making  of  such  by-law 
or  not ;  because  no  legislature  can  grant  power 
larger  than  they  themselves  possess ;  7  Cow. 
585,  604;  11  Wall.  369;  31  Me.  573;  35 
Penn.  151;  24  Wis.  21;  31  Mich.  458;  9 
Xev.  325;  1  Q.  B.  D.  12.  By-laws  must  not 
be  inconsistent  with  the  charter ;  Green’s 
Brice,  Ultra  Vires,  15. 

By-laws  must  be  reasonable ;  3  Daly,  20 ; 
3  Whart.  228 ;  2  Mo.  App.  S6 ;  and  not  re¬ 
trospective;  9  Cal.  112;  31  Mich.  458;  but 
a  by-law  void  as  against  strangers  or  non¬ 
assenting  members,  may  be  good  as  a  contract 
against  assenting  members;  19  Johns.  456; 

9  Ala.  (x.  8.)  738 ;  8  Mete.  321.  It  has  been 
held  that  third  parties  dealing  with  corpora¬ 
tions  are  not  bound  to  take  notice  of  their 
by-law3 ;  1 2  Cush.  1 ;  3  Mas.  505 ;  see  1 
Woolw.  400 ;  where  a  distinction  was  raised 
between  by-laws  made  by.the  corporation  and 
those  made  by  the  directors,  so  far  as  relates 
to  notice  to  third  parties ;  but,  contra,  52  Barb. 
399. 

See,  generally,  Angell,  Corp.  c.  9  ;  Green’s 
Brice,  Ultra  Vires;  Field,  Corporations; 
Bacon,  Abr. ;  4  Viner,  Abr.  301 ;  Dane,  Abr. 
Index;  Comyns,  Dig. 

BY-LAW  MEN.  In  an  ancient  deed, 
certain  parties  are  described  as  “yeomen  and 
by-law  men  for  this  present  year  in  Easin- 
guold.’’  6  Q.  B.  60. 

They  appear  to  have  been  men  appointed  for 
some  purpose  of  limited  authority  by  the  other 
inhabitants,  as  the  name  would  suggest,  under 
by-laws  of  the  corporation  appointing. 


BY-LAWS.  Rules  and  ordinances  made 
’•  ^  corporation  for  its  own  government. 

I  he  power  to  make  by-laws  is  usually  con- 
erred  by  express  terms  of  the  charter  creating 
!  ‘e  corporation.  When  not  expressly  granted, 
it  is  given  by  implication,  and  it  is  incident  to 
1  i*j  very  existence  of  a  corporation ;  Brice, 
t-  ltra  Vires,  15.  When  there  is  an  express 
P’-tnt,  limited  to  certain  cases  and  for  certain 
purposes,  the  corporate  power  of  legislation  is 
confined  to  the  objects  specified,  all  others 


by  THE  BYE.  In  Practice.  Without 
process.  A  declaration  is  said  to  be  filed  by 
the  bye  when  it  is  filed  against  a  party  already 
in  the  custody  of  the  court  under  process  in 
another  suit.  This  might  have  been  done, 
formerly,  where,  the  party  was  under  arrest 
and  technically  in  the  custody  of  the  court ; 
and  even  giving  common  bail  was  a  sufficient 
custody  in  the  King’s  Bench.  1  Sellon,  Pr. 
228;  1  Tidd,  Pr.  419.  It  is  no  longer  allowed. 
Archbold,  New  Pr.  293. 
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Cl,  Till*  dill'll  lulter  Ilf  tlm  alphabet#  Ii 
WHa  1 1 mi!  miiMiig  f.|»M  llomafia  In  ili  inil*  I'lin 
ili  oimilinii,  lulli|J  ill*  lliidul  loiter  ill  outfr 
r/effJOM,  Hill  A, 

(J  Att  ALLUft  I  A  III  ttpilllUh  Law,  A 

I|iiiindi>  hi  hmd,  vnryhijf  In  eulnot  In  dlllrrenf 
hlMVlllHHM.  Ill  lllllrtll  IllirU  of  tllM  IJlllUol 
Nlnloa  whlah  fnriiiin ly  belofijp»d  In  Hpalo,  It 
In  II  Ini  III  I  HIM  IimihIm  l|  I  *  I  I  IlMlt,  t  Wl  #  llllll 
ill i  ||  feel  drill |||  mill  i  iJmIvmIi  Ilf  toll  VO  | 100010*. 
V  \V  llllii,  New  Korop,  40  |  1  J  1  #Ml ,  444#  II#  { 
Laoriolm,  I ) Inn,  I  ( n  /< , 

OA ttl  NUT,  Cm  hdh  ufllrera  who,  token 
mill  i<iiv»  ly,  Inj  m  ii  eminrll  nr  iidvl aory  board  i 
mm  ilm  eablnrl,  of  dm  peoahlonl  of  llir  I  fulled 
NlOtoa,  which  in  onmponed  of  flui  aerrofory  nt 
Ml  a  In,  dir  in  ii  buy  nl  tllM  tmoaury,  l  hr,  arrrn* 
(my  nl  dm  ini*  rinr,  dm  ii|*y  of  war,  dm 
mni  iMiy  of  dir  iiiivy,  dm  ultorimy.  j/ajmral, 
mill  dm  |*n«»! mirnlri  j/t  norol, 

Timm*  nflirna  inr  dm  mlviaora  of  (|m  preab 
drill,  They  mu  Him  dll<  Imoda  of  llmir  reaper 
livn  dr|miininhU|  mid  liy  dm  ronotltudon 
(ml  il,  aer,  y)  dm  proaldrut  may  re<|idru  dm 
opinion  In  willing  nl  theae  ollirera  upon  mi y 
miiIiJi  1 1  n  ImIhijs  in  1 1 ms  dotlea  uf  llmir  reaper 
ijvr  di  piirliurula,  'I  I H*mi  nllirrra  reaper! ( vidy 
Iim VMf  Milder  dlllerent  act*  of  conuroaa,  dm 
|»mv««r  ol  oppolndiiji  mmiy  Inferior  oflUmrii 
idimvid  will*  diilir*  ndailiijf  In  (hair  depart- 
im  iiU,  Him  ( ’mini,  art,  V,  aim,  2, 

I  lm  cubiml  meet*  I'm jimnlly  at  dm  exeat!* 
dvu  umnaloh,  liy  dlrccbon  of  dm  proxhlont, 
wlin  oroaldea  over  tin  dolllmnitlnurt  and  djl 
“"la  M  pi  net  rdlliptt.  No  record  of  i u  doirimi 
la  Hit*  Mid  it  boa,  iim  a  body,  no  letrol  ini- 
dmiliy,  1 1 n  ncfiou  In  odviaory  merely  ;  and 
I ,  mid  bead*  of  department*  in 

d»‘;  *'*“*11111,101,  nl  llmir  Oftlriul  dm  inn  art'  on- 
\"  diainyard  dm  advice  of  dm  cabinet 
^  I'm*  W"|H»ll«lllly  i,i 

In  Hnuln.Ml,  tin,  kliitf,  uwW  It#  coiiNtltii. 
!l.  Li  or,  m  „  p|,rnw«  i,, 

7  1  K"v"n.m,,i,l  I,,  ilmi.  country. 

ST5«llim«W  Ti  l  kl . U',  n,\,w|'"  «*S»ia..Ui 

'  I  ,  l*i"K  dU.itl*#  I, in  i„i„ 

I.,,|  they  nr.,  |,y  „  ,  ’ 

. r  ,  <1,  ftivor  Of  tMr 

anri  ii  in  llir  Imiian  of  foniinOMNi 

I  lm  Hint  lord  nl  dm  tri'iiniirv  ti  i  i 

" 1,1  t,"’1 . .  .  "i  ii...  «mi, ,1; 

-  w„.vn  „(■  Him  ;  l,,„.  |„  ; 

"l,M7  »f  nlnlM  Him  i„,„  ii,  ,.  , 

. . .  Ilm.n  I  bay  Iii, 1,1  „„|  ' 

I»">'l  * . .  Him  I'.illlllMt/  'n,,, 

'  """nil;  <’"iwUu  IVui/i  Im.i  M, 


|inr«oriN#  Hue  HntyhVn  \'n\,  Din,  ti ih  CaW- 

m  tj  daprrbo (,  l.n^bwli  C^adtotioo, 

OAOlQArAQfOH,  In  Hpn/d<di  Law 
l.midu  In  Id  in  mi(ail  by  dm  MtUum*  in  In¬ 
dian  villaj/o«  in  Hp/iniali  Ann  ru  n, 

OADAHTHU,  d  im  ollmial  d 

dm  momtity  and  valim  of  run  I  projiirfy  'm 
any  oiatrad,  inado  for  dm  /;fjm#dy 

M|i|»ordonl||tf  tlm  Ut  hf*  payable  on  p/0. 
(rnrly;  J'i  P«f,  42H,  in;  Ii  Ann  Ht,  J#ap,  ('7^ 

CADHRXJ  (Uf,)#  To  fall;  fail;  to 
mid  j  io  b  rndoaln, 

'flm  word  wins  tfon«ra)ly  ww/l  In  founU*  dm  b  r 
ruination  or  bdlnrr  of  «t  writ,  imtkm,  r'oropJalat, 
or  atbonotl  ut,ta<HI  actio  ( Ilm  m  tlon  f>dl»),r«//0 
tmnitui  (lUu  aaalM'  itbitlna),  cad  nr  fauna,  nt  neuum 
( In  loan  a  a*u«aj,  Almb;  will  tram* lab  tuukr*  ** 
nfUtn  aa  any  oUiar  word,  tliif  nun vrn\  alaollb  «l!oo 
lo'lrij^,  rm  ftttibol,  to  Inti  or  n  nw,  (!aiUn  ub  w 
(tour  fllboally,  lo  In II  from  an  mlU/n)f  to  lull  la 
m»  motion  |  Milan  in  pot  inn,  h>  In  <  ntiu  unbjr#  t  0/ 
a  dlvJftloa# 

To  Imrornn  ;  to  lm  obaoj/ml  t/>;  caditauUu 
in  j ur (it urn  (llld  romizn  brnr  boronm  a  jary). 
Cal  v  I  nun,  Jm*. 

OAlJJJT.  A  you njmr  brofhnr#  ()iw  trainrol 
for  dm  army, 

CADI,  A  Turkiali  civil  ma^ialrabj. 

OADUCA  (Lai,  cathrt,  to  fall). 

In  Civil  Law.  An  InlmrilnrwM 5  an  **• 
rdmat;  ovary  llrrnp;  wlrkdi  falla  to  dm 
Imir  by  doaront. 

My  aorno  wrltrra  ftowri  caduM  «r^  anld  In  !>« 
tlioan  to  wlifrli  no  b<dr  ammooda,  io|iilval«wt 

urodmaU,  ttu  Uangii, 

CAlTDIiORUM  (Lat.  frf  tlm  ri  *l). 

In  PrnoUoo.  Ailrnioiatratron  ^ranbd  a* 
to  tlm  roaldim  of  an  oatiita,  wlrinli  rannot  m 
adminialnrod  under  (bet  Hinrled  power  ulrrttny 
p:rmibo|;  1  WillruriMi,  Kx#  tW,  2\\W  iyl\ 

4  Ham/,  Km L  «82,  »80;  4  M,  k  U,  1 
L'nrt.  Ktml,  2(10. 

It  dlffam  from  ridmlnlfl ration  4r 
dila,  Unit  In  cfatarorum  Ilm  lull  powi  r  " 

‘•arrrlard  ami  «*lianaU»d,  wtillo  In  dm"iln*r  »  » 
power  la,  for  aonm  eauac,  not  fully  a*rM 
Hrn  AoMlWirriUTloM, 

OALCrAOIUM.  A  right  to  Hik.,  I'.'l 
ynrly,  Blount, 

CAIiDNDAn,  An  almamu*. 

•/olloa  LVunr  ordained  that  tlm 
should  eonalat  of  III  nm  hundred  a  ml  al*yr  .  ^ 
Maya,  oar^pt  every  fourth  ymr,  wlih,li  a '  ^ 

eontuin  III  ran  hiimired  and  ol*iy  ^lx»  .,|||, 
llnrial  duy  In  Iim  rack  nmol  by  rountlMK  ’'I  ’  '  j 
iluy  nl  February  (wldeh  wna  da*  dill  <>1  1  ,, 

eiida  of  Marrli  /  I  wire,  Hre  llruar.x  1 11  v'  ,  v<i„ 
period  of  time  exreeda  tlm  aolnr  yrai  by  1  ij,,, 

mlnub'i  nr  tlierriibnota,  whlrli  ttllioun“  ,  j . 
error  of  a  day  In  about  one  Jinmlri^l  r,n‘  ,  v,.n 
one  yeara.  in  the  error  arnoimby  10  jv#i*o 
duy»  or  inoru9  which  wua  eorreetco  fH 
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rv  Out  of  this  correction  grew  the  dis- 
SSu  between  Old  and  New  Style.  The  Gre- 
u“Xn  or  New  Style  was  introduced  into  England 
fn  1752  the  2d  day  of  September  (O.  S.)  of  that 
year  being  reckoned  as  the  14th  day  of  Septem¬ 
ber  (N.  S.) 

In  Criminal  Law.  A  list  of  prisoners, 
containing  their  names,  the  time  when  they 
were  committed  and  by  whom,  and  the  cause 
of  their  commitments. 

CALIFORNIA.  The  largest  and  most 
populous  of  the  Pacific  Coast  States. 

It  was  formerly  a  part  of  Mexico,  but  was  taken 
possession  of  by  the  United  States  in  the  late  war 
with  Mexico,  and  by  the  treaty  of  Guadalupe 
Hidalgo,  May  30,  1848,  the  latter  country  ceded 
it  to  the  United  States. 

The  commanding  officer  of  the  U.  S.  forces  ex¬ 
ercised  the  duties  of  civil  governor  at  iirst,  but 
June  3,  1849,  Brigadier-General  Riley,  then  in 
command,  issued  a  proclamation  for  holding  an 
election  August  1, 1849,  for  delegates  to  a  gene¬ 
ral  convention  to  frame  a  state  constitution. 

The  convention  met  at  Monterey,  Sept.  1,  1849 ; 
adopted  a  constitution  on  October  10, 1849,  which 
was  ratified  by  a  vote  of  the  people,  November 
13, 1849.  At  the  same  time  an  election  was  held 
for  governor  and  other  state  officers,  and  two 
members  of  congress. 

The^  first  legislature  met  at  San  Jose,  Decem- 
General  Riley,  on  December  20, 
1319,  resigned  the  administration  of  civil  affairs 
to  the  newly  elected  officers  under  the  constitu¬ 
tion,  and  shortly  thereafter  two  United  States 
senators  were  elected. 

In  March,  1850,  the  senators  and  representa- 
iv es  submitted  to  congress  the  constitution,  with 
a  memorial  asking  the  admission  of  the  state  in¬ 
to  the  American  Union. 

I!,®ePtem^)er  1850,  congress  passed  an  act 
1D®  8tate  *nf°  the  Union  on  an  equal 
t  m»  Wlt,h  the  original  states,  and  allowing  her 
representatives  in  congress  until  an  appor- 
tho^mvnLaccord*n&  an  actual  enumeration  of 
^  Habitants  Uie  United  States.  The  third 
unrm°?v  tbe  act  Provi<les  for  the  admission, 
J  t  1  express  condition  that  the  people  of  the 
ne’  Though  their  legislation  or  otherwise,  shall 
onhnJreIfere  toe  Primary  disposal  of  the 
am  1q  laQds  within  its  limits,  and  shall  not  pass 
UnitJ/i  a?r  do  any  act  whereby  the  title  of  the 
Bha.li  >  .ates  any  right  to  dispose  of  the  same 
shall  lmPaired  or  questioned ;  and  that  they 
Bcrintir?Veri  a^  any  tax  or  assessment  of  any  de¬ 
file  ITm?  To  1 soever  uPon  the  public  domain  ol 
resident  ^tates»  and  that  in  no  case  shall  non- 
,  Proprietors  who  are  citizens  of  the  United 
aU  the  e  ta*ed  higher  than  residents ;  and  that 
be  com»naV1?ab^e  water8  within  the  6tate  shall 
tothi*  in?°u*b^bway8’  and  forever  free,  as  well 
the  Unit  IV^ntsof  the  state  as  to  the  citizens  ol 

0r  duty  theref tCS’  ail(*  witll0ut  any  tax>  imP°8t: 

oen^j!frQes®  Passed  an  act,  March  8,  1851,  to  as 
state  of  p,  8ettle  the  private  land  claims  in  the 
^siono  a,1<0rnia-  By  this  act  a  board  of  com- 
claim!  W^S  created,  before  whom  every  per- 
fight  op  t-H®  *ands  in  California,  by  virtue  of  an} 
can  ffovn  6  derived  from  the  Spanish  or  Mexi- 
riahn  was  required  to  present  hit 

*n<l  Lrethep  with  such  documentary  evidence 
thtH1*011!  witnesses  as  he  relied  upon 

be  takpn  °f  this  board  an  appeal  might 

for  the  v°  district  court  of  the  United  State* 
Both  thnv  r*ct  *n  which  the  land  was  situated, 
Vahditv  .5°ard  and  the  court,  on  passing  on  the 
y  °f  any  claim,  were  required  to  be  gov¬ 


erned  by  the  treaty  of  Guaelalupe  Hidalgo,  the 
law  of  nations,  the  laws,  usages,  and  customs  of 
the  government  from  which  the  claim  was  de¬ 
rived,  the  principles  of  equity,  and  the  decisions 
of  the  supreme  court  of  the  United  States. 

A  large  part  of  the  best  agricultural  lauds  of 
the  state  was  claimed  under  Spanish  and  Mexi¬ 
can  grants.  The  evidence  in  support  of  these 
grants  was  in  many  instances  meagre  and  un¬ 
satisfactory,  and  the  amount  of  litigation  arising 
therefrom  was  enormous  and  has  not  yet  wholly 
ceased.  The  board  of  commissioners,  having 
completed  its  work,  went  out  of  existence. 

By  an  act  passed  September  28,  1850,  congress 
declared  all  laws  of  the  United  States,  not  locally 
inapplicable,  in  force  within  the  State. 

There  is  one  United  States  district  court,  with 
jurisdiction  extending  over  the  entire  state.  The 
state  also  is  a  part  of  the  ninth  circuit. 

The  constitution  adopted  in  1849  was  amended 
November  4,  1856,  and  September  3,  1862,  and 
ou  January  1,  1880,  was  superseded  by  the  pre¬ 
sent  constitution,  which  had  been  framed  by  a 
convention  March  3,  1879,  and  adopted  by  popu¬ 
lar  vote  May  7,  1879. 

The  new  constitution  declares  California  to  be 
an  inseparable  part  of  the  American  Union.  Its 
provisions  are  mandatory  and  prohibitory  unless 
by  express  words  they  are  declared  othewi6e. 

It  secures  freedom  of  religious  opinion,  of 
speech,  and  of  the  press,  and  provides  that  pri¬ 
vate  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation  having  first 
been  made  or  paid  into  the  court  for  the  owner. 

No  person  can  be  imprisoned  for  debt  in  civil 
actions,  except  in  cases  of  fraud,  and  for  wilful 
injury  to  person  or  property. 

Foreigners  of  the  white  race,  or  of  African  de¬ 
scent,  and  eligible  to  become  citizens  of  the 
United  States,  under  the  naturalization  laws, 
have  the  same  rights  in  respect  to  property  while 
bond  fide  residents  of  the  state  that  native-born 
citizens  have. 

Trial  by  jury  may  be  waived  in  all  civil  actions, 
and  in  criminal  cases  not  amounting  to  felony. 
In  civil  actions  three-fourths  of  a  jury  may  ren¬ 
der  a  verdict. 

A  grand  jury  must  be  summoned  in  each 
county  at  least  once  a  year,  but  offences  may  be 
prosecuted  by  information  or  by  indictment.  In 
prosecutions"  for  libel  against  newspapers  the 
trial  must  be  in  the  county  where  the  newspaper 
has  its  publication  office  or  where  the  party 
libelled  resides.  No  special  privileges  or  immu¬ 
nities  can  be  granted.  No  property  qualification 
can  be  attached  to  the  right  of  suffrage,  but  no 
native  of  China,  idiot  or  insane  person,  or  person 
convicted  of  any  infamous  crime  or  of  embez¬ 
zling  or  misappropriating  public  money  can  vote. 
On  the  other  hand,  persons  engaged  in  the  service 
of  the  United  States,  or  in  navigation,  or  attend¬ 
ing  a  seminary  of  learning,  or  kept  at  an  alms¬ 
house  or  other  asylum  at  public  expense,  or  while 
confined  in  a  public  prison,  do  not  lose  their  resi¬ 
dence  for  the  purpose  of  voting — the  only  quali¬ 
fication  of  tlie  right  of  suffrage  being,  that 
the  voter  must  be  a  male  citizen  of  the  United 
States,  twenty-one  years  of  age,  have  been  natu¬ 
ralized,  if  of  foreign  birth,  ninety  days,  a  resident 
of  the  state  one  year,  of  the  county  ninet}'  days, 
and  of  the  precinct  thirty  days. 

Any  person  convicted  of  having  given  or  of¬ 
fered  a  bribe  to  procure  his  election  or  appoint¬ 
ment  is  disqualified  from  holding  office. 

All  property  owned  by  either  husband  or  wife 
before  marriage,  or  acquired  afterwards  bv  gift, 
devise,  or  descent,  is  his  or  her  separate  property. 

Legislative  Power. — Tlie  legislative  power 
is  vested  in  a  senate  anil  assembly.  The  sessions 
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of  the  legislature  are  biennial,  commencing  on 
the  first  Monday  after  the  first  day  of  January  of 
the  odd  years. 

No  pay  is  allowed  to  members  for  a  longer 
time  than  sixty  days,  nor  can  a  bill  be  introduced 
in  either  house  after  fifty  days  from  the  com¬ 
mencement  of  the  session,  without  the  consent 
of  two-thirds  of  the  members  of  that  house. 

The  senate  consists  of  forty,  the  assembly  of 
eighty  members— chosen  by  districts. 

The  members  of  the  assembly  are  elected  for 
two  years,  of  the  senate  for  four  years  ;  and  in 
either  case  the  member  must  have  been  a  citizen 
and  inhabitant  of  the  state  three  years,  and  of 
his  district  one  year  next  before  election. 

No  bill  can  become  a  law  unless  read  on  three 
several  days  in  each  house,  unless  in  case  of  ur¬ 
gency,  and  by  a  vote  by  yeas  and  nays  two-thirds 
of  the  house  dispense  with  the  reading. 

Every  act  shall  embrace  but  one  subject,  which 
must  be  expressed  by  its  title. 

The  powers  usually  possessed  by  legislative 
bodies  are  by  this  constitution  much  restricted 
one  section  alone  enumerating  thirty-three  sub- 
jects,  of  frequent  local  and  special  legislation,  in 
which  the  legislature  is  forbidden  to  pass  local 
or  special  law  s. 

The  legislature,  likewise,  cannot  authorize  lot¬ 
teries  or  gift  enterprises,  and  must  prohibit  the 
Whit°,h  °Kter-V  ttckej®’  and  6ha11  regulate  or  pro- 

«  fcSSKir  of  st“k  “  * 

The  legislature  cannot  lend  the  credit  of  the 
state,  or  any  subdivision  of  the  state,  or  author 
lze  any  6uch  subdivision  to  lend  its  credit  to  anv 

United  sun,.,.  flaiiu6  tiat  rna-v  be  granted  by  the 

asSssSsffirsaat 


etitutee  a^iublhftrufet*  ami  University  con- 

aud  government  shall’  “  TOroetimll°rgani,Zati0n 
ue  perpetually  continued. 


Two  departments  are  provided  for— the  , 

justice  assigning  three  justices  to  each  den^f 
ment.  Each  department  has  power  to  he  ,^!^ 
determine  causes,  and  any  three  members  of  ,?d 
court  may  pronounce  judgment  unon  1. 
heard  before  a  department.  cau6es 

t„The  ^  jugtice  apportions  the  business  be 
tween  the  departments,  and  may  order  causes  to 
be  heard  in  banc,  as  likewise  may  four  justices 
In  causes  heard  in  banc  the  concurrence  of  fnnr 
members  of  the  court  is  necessary  to  pronounce 
judgment.  The  decisions  of  the  court  must  ),e 
in  writing,  and  the  grounds  of  the  decision  stated 
The  chief  justice  presides  in  banc,  and  may  sit  in 
either  department.  J 

The  court  has  appellate  jurisdiction  in  such 
cases  as  the  superior  court  has  original  jurisdic- 
tion,  and  may  issue  writs  of  mandamus,  certio¬ 
rari,  prohibition,  and  habeas  corpus. 

The  superior  court  of  each  county  may  consist 
of  one  or  more  judges,  as  the  legislature  shall 
order,  whose  term  of  office  is  six  years.  There 
may  be  as  many  sessions  of  any  court  at  once  as 
there  are  judges  thereof.  It  has  original  juris¬ 
diction  in  all  cases  in  equity,  and  all  ca^esatlaw 
involving  title  or  possession  of  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand  exclusive  of  interest  amounts  to 
v  300.00,  and  in  criminal  cases  amounting  to  fel¬ 
ony  ;  of  actions  of  forcible  entry  and  detainer,  to 
prevent  or  abate  a  nuisance ;  of  proceedings  in 
insolvency  ;  of  matters  of  probate  ;  of  divorce 
and  naturalization ;  and  has  appellate  jurisdic¬ 
tion  from  justices  and  other  inferior  courts  in 
such  matters  as  are  provided  by  law  .  It  may 
also  issue  writ6  of  mandamus,  etc. 

In  San  Francisco,  the  superior  court  consists 
of  twelve  judges,  w  ho  elect  from  among  their 
number  a  presiding  judge,  who  distributes  the 
business  among  the  several  judges. 

A  judicial  officer  w  ho  absents  himself  from  the 
state  for  sixty  days  is  deemed  to  have  forfeited 
his  office.  Justices  of  the  supreme  court  and 
judges  of  the  superior  court  may  he  removed  by 
concurrent  resolution  of  both  houses  of  the 
legislature,  adopted  by  a  two-third6  vote  of  each  : 
and  before  a  judge  can  drawr  hi6  monthly  sala^ 
be  must  make  affidavit  that  no  cause  remains  in 
bis  court  undecided,  which  ha6  been  submitted 
for  a  decision  for  a  period  of  ninety  days. 

A  judge  cannot  charge  juries  with  respect  to 
matters  of  law. 


holds  office  ffirDfoVrRyeaFrpT'an  ,Tllc  S°vern°r 
usual  powers.  i  are’  an  l  Possesses  the 

There 


of  state,  control le r^treasuJe?0^ rn or»  secretary 
and  attorney-general ,  with* th«  furv^or-gcncral, 
pertaining  to  those ^ofhVes  and  powere  aP! 

at  the  same  time  with  the  trover!?10  are  e,«*ted 
same  term.  governor,  and  for  the 

The  governor  shall  not,  dui-W  ».< 
office,  be  elected  to  the  UnItwl  Sute8h’®n^m  of 

Judicial  Department.— The  i 

la  vested  in  the  senate,  sitting  as  1  „iC,a!  Power 
pcachment ;  supreme  court  a  su„eHo.rtof  im‘ 
caeb  county,  justices  of  the  peace1  and  #.C°k^  ln 


Miscellaneous.— The  subject  of  corporations 
is  treated  of  at  length  by  the  constitution,  upon 
tbe  theory  that  they  should  be  controlled  and 
regulated  by  the  state.  The  state  is  divided  into 
three  railroad  districts,  for  each  of  which  a  rail¬ 
road  commissioner  is  elected  by  popular  vote  for 
the  term  of  four  years,  and  the  board  thus  formed 
is  given  extensive  pow’ers  over  railroads  in  the 

Elaborate  provision  is  made  for  reaching 
property  for  purposes  of  taxation,  except  grow  ing 
crops.  Water  and  water  rights,  public  lands, 
homesteads,  and  harbors  are  treated  of. 

One  article  is  devoted  to  the  Chinese,  whose 
presence  is  declared  to  be  dangerous  to  the  wTcll- 
^le  6*afe*  One  portion  of  the  article,  to 
t"at  corporations  shall  not  employ  China- 

bas  been  declared  inoperative,  because  in 

SSSStflIitl1  the  con8tltution  and  treaties  of  the 
anv  ®d1®Jate8*  No  Chinese  can  be  employed  on 
a»y  public  work. 

fiffht?ni.ng  ^  accePting  a  challenge  to  fight, 
sutiv^’  a  1uel  works  a  forfeiture  of  the  right of 
ml  hnZ  aDd  t  le  r,lfht  to  hold  office.  Liens  for 
mechanics,  material  men,  and  laborers  upon 
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calling  the  plaintiff 


"  "Tmj  Which  they  have  labored  or  furnished 

pr°pert),o  ovided  for.  Eight  hours  eonsti- 

materials  ar<  P  wQrk  0Q  all  public  works. 
t®*®8  *  Si  on  account  of  sex  shall  be  disquali- 
n„r8uine  any  lawful  business  or  occu- 
fied  from  P  6Ubjects  usually  left  to  legislative 
^nn'or  discretion  are  likewise  made  a  part  of 
the  fundamental  law  of  the  state. 

CALLING  THE  PLAINTIFF.  In 

Practice.  A  formal  method  of  causing  a 
nonsuit  to  be  entered. 

When  a  plaintiff  perceives  that  he  has  not  given 
evidence  to  maintain  his  issue,  and  intends  to  be¬ 
come  nonsuited,  he  withdraws  himself;  where- 
upon  the  crier  is  ordered  to  call  the  plaintiff,  and 
on  his  failure  to  appear  he  becomes  nonsuited. 
The  phrase  “  let  the  plaintiff  be  called,”  which 
occurs  in  some  of  the  earlier  state  reports,  is  to 
be  explained  by  reference  to  this  practice.  See  3 
Bla.  Com.  376 ;  2  C.  &  F.  403 ;  5  Mass.  236  ;  7  id . 
257  ;  4  Wash.  C.  C.  97. 

CALLING  TO  THE  BAR.  Conferring 
the  degree  or  dignity  of  barrister  upon  a  mem¬ 
ber  of  the  inns  of  court.  Holthouse,  Diet. 

CALUMNIiE  JUS  JURANDUM  (Lat. ). 
The  oath  against  calumny. 

Both  parties  at  the  beginning  of  a  suit,  in  cer¬ 
tain  cases,  were  obliged  to  take  an  oath  that  the 
suit  was  commenced  in  good  faith  and  in  a  firm 
belief  that  they  had  a  good  cause.  Bell,  Diet. 
The  object  was  to  prevent  vexatious  and  unneces¬ 
sary  suits.  It  was  especially  used  in  divorce 
cases,  though  of  little  practical  utility ;  Bishop, 
Marr.  &  Div.  §  353.  A  somewhat  similar  provis¬ 
ion  is  to  be  found  in  the  requirement  made  in 
6ome  states  that  the  defendant  shall  file  an  affi¬ 
davit  of  merits. 

CALUMNIATORS.  In  Civil  Law. 

rersons  who  accuse  others,  whom  they  know 
to  be  innocent,  of  having  committed  crimes. 
CAMBIO.  Exchange. 

CAMBIPARTIA.  Champerty. 

CAMBIP  ARTICEPS.  A.champertor. 

CAMBIST.  A  person  skilled  in  exchange  ; 
one  who  deals  or  trades  in  promissory  notes 
0r  bills  of  exchange ;  a  broker. 

cambium.  Change,  exchange.  Ap- 
!!  ln  m  tjie  kiw  t0  exchange  of  lands,  as 
as  of  money  or  debts.  DuCange. 

rea^e  or  M&nuale  was  the  term  gene- 
eX(lu  ^secl  denote  the  technical  common-law 
ortm'  lauds;  cambium  locale ,  mercantile , 
tlx  lurtl)  was  used  to  designate  the  modern 
aorftL  i  contract  of  exchange,  whereby  a  man 
him  in  m  cons*deration  of  a  sum  of  money  paid 
Plaop  place,  to  pay  a  like  sum  in  another 
Zetseq  de  Change ,  n.  12;  Story,  Bills,  § 

a  mAR?ERA  re»IS.  In  old  English  law 
T)rSvrW  of  king;  a  place  of  peculiar 
v;e  °STieSpe.ciall-V  111  a  commercial  point  of 
V  ’d  i6  Clty  London  was  so  called. 
Lie  °°k’  P*  Hen.  VI.  27  ;  Burrill,  Law 

The  Ex- 
Spclman,  Gloss. 

STELLATA.  The  Star 


^z^caccariz- 

camera 


hamber. 

k,.CAMERARnis 


A  chamberlain ;  a 


eipcr  of  the  public  money;  a  treasurer 


Spelman,  Gloss.  Cambellarius ;  1  Perr  &  D 
243. 

C AMINO.  In  Spanish  Law.  A  road 
or  highway.  Las  Partidas,  pt.  3,  tit.  2,  1.  6. 

CAMPARTUM.  A  part  or  portion  of  a 
larger  field  or  ground,  which  would  otherwise 
be  in  gross  or  m  common.  Champerty. 

CAMPERTUM.  A  cornlield  ;  a  field  of 
grain.  Cowel;  Whishaw. 

CAMPUS  (Lat.  a  field).  In  old  European 
law  an  assemby  of  the  people  so  called  from 
being  held  in  the  open  air,  in  some  plain 
capable  of  containing  a  large  number  of  per¬ 
sons.  1  Robertson’s  Charles  V.  App.  n.  38. 

In  feudal  or  old  English  law  a  field  or  plain. 
Burrill,  Law  Diet. 

CANADA.  The  name  of  one  of  the 
British  possessions  in  North  America. 

The  first  explorations  of  this  country,  of  which 
any  authentic  information  exists,  were  by  Jacques 
Cartier,  between  the  years  1534  and  1554,  thus 
givingtoFrauce  the  first  claim  upon  its  territory. 
Great  activity  was  shown  during  these  and  the 
succeeding  years  on  the  part  of  Great  Britian  and 
France  to  acquire  territorial  jurisdiction  on  the 
newly  discovered  continent,  and  the  division  lines 
between  their  acquisitions  were  not  very  clearly 
marked.  Those  of  France  included  Florida  in 
the  south  and  the  lands  watered  by  the  St.  Law¬ 
rence  in  the  north,  and  to  it  all  the  name  of 
“  New  France  ”  was  given.  In  1603  an  expedition 
for  trading  purposes  was  fitted  out  under  the 
command  of  Samuel  Champlain,  whose  explora¬ 
tions  up  the  river  St.  Lawrence  and  its  tributary, 
the  Richelieu  River,  brought  him  to  the  lake 
which  still  bears  his  name. 

The  viceroyalty  of  New  France  was  conferred 
in  1612  upon  the  Prince  de  Cond£,  who  made  a 
formal  assignment  of  it  in  1619  to  Admiral  Mont¬ 
morency,  who  personally  tfeited  the  country. 

In  1628,  under  the  rule  of  Cardinal  Richelieu 
in  France,  the  colony  was  ceded  to  “La  Com- 
pagnie  de  Cents  Associes”  (The  Company  of  the. 
One  Hundred  Associates),  a  trading  company, 
but  armed,  like  the  Hudson  Bay  Company  in 
later  years,  with  full  pow'er  for  the  administra¬ 
tion  of  justice  in  the  primitive  forms  practicable 
iu  new  countries  and  with  mixed  populations. 

This  company  had  an  unsuccessful  career  finan¬ 
cially,  and  upon  its  disorganization,  in  1603,  Louis 
XIV.  resumed  territorial  jurisdiction  over  the 
colony,  and  in  April  of  that  year  published  an 
edict  establishing  a  “ Sovereign  Council”  for  the 
government  of  Canada,  and  this  council  wras  spe¬ 
cially  instructed  to  prepare  law's  and  ordinances 
for  the  administration  of  justice,  framed  as  much 
as  possible  upon  those  then  in  force  in  France 
under  the  provisions  of  the  “  Custom  of  Paris.” 

For  more  than  one  hundred  years  all  the  legal 
business  of  the  province  w  as  determined  by  this 
council — in  fact,  until  the  conquest  by  the  Eng¬ 
lish  in  1759.  By  the  terms  of  the  capitulation, 
it  w'as  stipulated  and  conceded  that  the  ancient 
laws  of  land  tenure  should  continue  to  subsist, 
but  it  was  understood  that  the  English  criminal 
and  commercial  law  should  be  introduced  and 
adopted. 

Under  this  stipulation  the  law  of  France,  as  it 
existed  in  1759,  was  recognized  as  the  civil  law  of 
Canada,  and  has  abvays  since  formed  the  basis 
of  that  law' — modified,  of  course,  after  the  subse¬ 
quent  establishment  of  a  representative  govern¬ 
ment  in  the  colony,  by  the  statutory  provisions 
of  the  colonial  parliaments.  This  result  w  as 
applicable,  however,  only  to  that  section  of  the 
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6  Cow.  567  ;  21  Penn.  181.  For  other  cases 
relating  to  various  points  arising  under  stat¬ 
utes  in  regard  to  canals  ;  see  8  Black f.  352  ; 
12  Mass.  403;  7  B.  Monr.  160;  4  Zabr.  62, 
555;  11  Penn.  202;  2  id.  217;  1  Binn.  70; 
1  Gill,  222  ;  6  W.  &  S.  560;  17  Barb. 
193;  19  id.  657  ;  25  Wend.  692.  See 
Railway. 

CANCELLARIA.  Chancery;  the  court 
of  chancery.  Curia  cancellaria  is  also  used 
in  the  same  sense.  See  4  Bla.  Com.  46 ; 
Cowel. 


CANCELLARIUS.  A  chancellor.  A 
janitor,  or  one  who  stood  at  the  door  of  the 
court  and  was  accustomed  to  carry  out  the 
commands  of  the  judges.  A  scribe.  A  no¬ 
tary.  l)u  Cange. 

It  was  under  the  reign  of  the  Merovingian 
kings  that  the  cancellarii  first  obtained  the  dig¬ 
nity  corresponding  with  that  of  the  English 
chancellor,  and  became  keepers  of  the  king’s  seal. 
Du  Cange.  In  ecclesiastical  matters  it  was  the 
duty  of  the  cancellarius  to  take  charge  of  all 
matters  relating  to  the  books  of  the  church, — 
acting  as  librarian ;  to  correct  the  laws,  compar¬ 
ing  the  various  readings,  and  also  to  take  charge 
of  the  seal  of  the  church,  affixing  it  when  neces¬ 
sary  in  the  business  of  the  church. 

In  this  latter  sense  only  of  keeper  of  the  6eal 
the  word  chancellor,  derived  hence,  seems  to  have 
been  used  in  the  English  law.  3  Bla.  Cojn.  46. 
It  is  said  by  Ingulphus  that  Edward  the  Elder 
appointed  Torquatel  his  chancellor,  so  that  what¬ 
ever  business  of  the  king,  spiritual  or  temporal, 
required  a  decision,  should  be  decided  by  his  ad¬ 
vice  and  decree,  and,  being  so  decided,  the  decree 
should  be  held  irrevocable.  Spence,  Eq.  Jur 
78,  n. 


The  origin  of  the  word  has  been  much  dispute* 
but  it  6eems  probable  that  the  meaning  assigm 
by  Du  Cange  is  correct,  who  says  that  the  cana 
lam  were  originally  the  keepers  of  the  gate  of  tl 
king’s  tribunal,  and  who  carried  out  the  coi 
mands  of  the  judges.  In  the  civil  law  their  duti 
w  ere  very  various,  giving  rise  to  a  great  varie 
o  names,  as  notar  ins,  a  not  is,  abactis ,  secretaHii 
a  secretis ,  a  cancellis ,  a  responsis.  generally  d 
rived  from  their  duties  as  keepers  and  correcto 
°V?e  f  atu^s  anfl  decisions  of  the  tribunals. 
rhnrlt?I,5  tion  from  keePer  of  the  seal  of  tl 
t0  of  tll(i  king’s  seal  wrould  1 

natural  and  easy  in  an  age  when  the  clergy  we 
the  only  persons  of  education  sufficient  to  re* 
the  documents  to  which  the  seal  was  to  be  a 
pended.  And  this  latter  sense  is  he  one  whk 
lias  remained  and  been  perpetuated  in  the  En 
lish  word  Chancellor.  See  Du  Cann-e  •  Snelma' 
Gloss. ;  Spence,  Eq  Jur.  78 ;  3  Bla!  Com.  46 


CANCELLATION.  The  act  of  crossim 
out  a  writing.  _  The  manual  operation  of  tear 
ing  or  destroying  a  written  instrument;  l  E(, 
?  ^erts  WillS)  807,  n.  1 
I  he  Statute  ot  frauds  provides  that  th< 
revocation  of  a  will  by  cancellation  must  be 
by  the -  testator  himself,  or  in  his  present 
and  by  his  direction  and  consent.”  This  nro. 
vision  is  in  force  in  many  of  the  TTn.t. 

States;  Wills,  Ran'd.  &Talc.  e/c 

f’ n*.  In  order  that  a  revocation  may  hr 
effected,  it  must  be  proved  to  have  been  dont 
according  to  the  statute,  25  N.  Y  79.  •), 
I enn.  24G ;  66  Mo.  579;  46  41a.  216;  d» 


larations  of  a  testator  are  not  sufficient  •  2  w 

6  S.  455  ;  26  Md.  95  ;  2  Johns.  31.  ' 

Cancelling  a  will,  animo  revocandi ,  is  a  rc 

vocation ;  and  the  destruction  or  obliteration 
need  not  be  complete;  3  B.  &  Aid.  4% 9.  9 
W.  Blackst.  1043  ;  4  Mass.  462  ;  2  N  &  M’V 
472  ;  5  Conn.  168;  4  S.  &  R.  567.  *It  mu,I 
be  done  animo  revocandi ;  62  Ill.  368  ;  6  Mo 
177  ;  and  evidence  is  admissible  to  show  with 
what  intention  the  act  was  done ;  7  John*. 
394;  4  Wend.  474,  485;  9  Mass.  307*  4 
Conn.  550;  5  id.  262;  8  Vt.  373  ;  1  N  ’ll 

1  ;  4  id.  191  ;  2  Dali.  266  ;  4  S.  &  R.  297  •  3 

Hen.  &  M.  502;  1  Ilarr.  &  M’H.  162;’ 4 

Kent,  531;  57  Me.  449;  25  Mich.  505;  2 

Rich.  184  ;  8  Mich.  411  ;  32  Ga.  156.  Acci¬ 
dental  cancellation  is  not  a  revocation;  3 
Stock t.  156.  Where  the  first  few  lines  of  a 
will  w^ere  cut  off’,  the  remainder,  which  was 
complete,  was  admitted  to  probate;  L.  R.  2 
P.  &  D.  206.  Partial  cancellation,  with  proof 
of  an  animo  revocandi ,  will  revoke  a  will ;  2 
Miss.  336.  Where  the  testator  wrote  on  his 
will,  “this  will  is  invalid,”  held  a  revocation; 

2  Conn.  67.  Cancellation  by  an  insane  man 
will  not  revoke  a  valid  will ;  54  Barb.  274 ; 

7  Humphr.  92.  See  1  Pick.  535;  1  Rich.  80. 
There  may  be  a  partial  obliteration,  which 

works  a  revocation  pro  tanto;  34  Barb.  140; 
123  Mass.  102;  62  Ill.  368  ;  and  a  careful 
interlineation  is  not  a  cancellation ;  55  Penn. 
4  24.  A  cancellation  by  pencil  is  enough;  2 
D.  &  B.  311 ;  6  Hare,  39 ;  L.  R.  2  P.  &  1). 
256.  Where  a  will  is  found  among  a  testator’s 
papers,  torn,  there  is  a  presumption  of  revoca¬ 
tion  ;  41  Vt.  125;  50  Mo.  28;  40  Conn.  587; 
11  Wend.  227. 

Mere  cancellation  of  a  deed  does  not  divest 
the  grantee’s  title ;  9  Pick.  108  ;  33  Ala.  264 ; 
18  Cal.  49  ,  4  Conn.  550;  even  though  done 
before  recording;  24  Me.  312;  but  it  might 
practically  have  that  effect  between  the  parties 
by  estoppel ;  50  N.  H.  143 ;  or  by  reason  of 
the  destruction  of  the  only  evidence  of  the 
transaction;  14  Iowa,  400,  4  Wis.  12. 

CANDIDATE  (Lat.  Candidas ,  white. 
Said  to  be  from  the  custom  of  Roman  candi¬ 
dates  to  clothe  themselves  in  a  white  tunic). 

One  who  offers  himself,  or  is  offered 
others,  for  an  office. 

CANON.  In  Ecclesiastical  Law.  A 

prebendary,  or  member  of  a  chapter.  A 
members  of  chapters  except  deans  are  now 
entitled  canons ,  in  England.  3  Steph.  Com. 
67,  n. ;  1  Bla.  Com.  382. 

CANON  LAW.  A  body  of  ecclesiastical 
law,  which  originated  in  the  church  of  R°^e’ 
relating  to  matters  of  which  that  church  ltlS 
or  claims  jurisdiction. 

A  canon  is  a  rule  of  doctrine  or  of  disci  pln'G 
and  is  the  term  generally  applied  to  degli-r 
the  ordinances  of  councils  and  decrees  ol  J  11(j 
The  position  which  the  canon  law  obtains  be  ^ 
the  papal  dominions  depends  on  the  exte 
which  it  is  sanctioned  or  permitted  by  the  gp  _  0f 
merit  of  each  country  ;  and  hence  the  syst 
canon  law  as  it  is  administered  iu  different 
tries  varies  somewhat. 
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Though  this  system  of  law  is  of  primary  im¬ 
portance  in  Catholic  countries  alone,  it  still  main¬ 
tains  great  iuiiuence  and  transmits  many  of  its 
peculiar  regulations  down  through  the  jurispru¬ 
dence  of  Protestant  countries  which  were  formerly 
Catholic.  Thus,  the  canon  law  has  been  a  dis¬ 
tinct  branch  of  the  profession  in  the  ecclesiastical 
courts  of  England  for  several  centuries ;  but  the 
recent  modilications  of  the  jurisdiction  of  those 
courts  have  done  much  to  reduce  its  independent 
importance. 

The  Corpus  Juris  Canonici  is  drawn  from  va¬ 
rious  sources — the  opinions  of  the  ancient  fathers 
of  the  church,  the  decrees  of  councils,  and  the 
decretal  epistles  and  bulls  of  the  holy  see,  to¬ 
gether  with  the  maxims  of  the  civil  law  and  the 
teachings  of  the  Scriptures.  These  sources  were 
first  drawn  upon  for  a  regular  ecclesiastical  sys¬ 
tem  about  the  time  of  Pope  Alexander  III.,  in  the 
middle  of  the  twelfth  century,  when  one  Gratian, 
an  Italian  monk,  animated  by  the  discovery  of 
Justinian’s  Pandects,  collected  the  ecclesiastical 
constitutions  also  into  some  method  in  three 
books,  which  he  entitled  Concordia  Discordan- 
tium  Canonum.  These  are  generally  known  as 
Decretum  Gratiam . 

The  subsequent  papal  decrees  to  the  time  of 
the  pontificate  of  Gregory  IX.  were  collected  in 
much  the  same  method,  under  the  auspices  of 
that  pope,  about  the  year  1230,  in  five  books,  en¬ 
titled  Decretalia  Gregorn  Vorci.  A  sixth  book 
was  added  by  Boniface  VIII.,  about  the  year 
1298,  which  is  called  Sextus  Decretalium .  The 
Clementine  Constitution,  or  decrees  of  Clement 
V.,  were  in  like  manner  authenticated  in  1317  by 
his  successor,  John  XXII.,  who  also  published 
twenty  constitutions  of  his  own,  called  the  Ex - 
travagantes  Joanms ,  so  called  because  they  were 
in  addition  to,  or  beyond  the  boundary  of,  the 
former  collections,  as  the  additions  to  the  civil 
law  were  called  Novels.  To  these  have  since  been 
added  some  decrees  of  later  popes,  down  to  the 
time  of  Sixtus  IV.,  in  five  books,  called  Extrava - 
gantes  communes.  And  all  these  together — Gra- 
tian’s  Decrees,  Gregory’s  Decretals,  the  Sixth 
Decretals,  the  Clementine  Constitutions,  and  the 
Extravagants  of  John  and  his  successors — form 
the  Corpus  Juris  Canonici ,  or  body  of  the  Roman 
canon  law ;  1  Bla.  Com.  82 ;  Encyclopedic,  Droit 
Canonique ,  Droit  Public  Ecclesiastique ;  Diet,  de 
Jur.  Droit  Canonique ,  Erskine,  Inst.  b.  1. 1. 1,  6. 
10-  See,  in  general,  Ayliffe,  Par.  Jur.  Can.  Ang. ; 
Shelford,  Marr.  &  D.  i9 ;  Preface  to  Burn,  Eccl. 
Law,  Tyrwhitt  ed  22  ,  Hale,  Civ.  L.  20-29  ,  Bell’s 
Case  of  a  Putative  Marriage,  203  ;  Diet,  du  Droit 
Canonique ,  Stair,  Inst.  b.  1. 1.  1.  7. 

CANONRY.  An  ecclesiastical  benefice 
attaching  to  the  office  of  canon.  Holthouse, 

Diet. 


CANTRED.  A  hundred ,  a  district  con 
tabling  a  hundred  villages.  Used  in  Wale 
hi  the  sumo  sense  as  hundred  in  England 
Cowel ;  Termes  de  la  Ley. 

CANVASS.  The  act  of  examining  th 
returns  of  votes  for  a  public  officer.  Thi 
duty  is  usually  intrusted  to  certain  officers  o 
a  state,  district,  or  county,  who  constitute  « 
hoard  of  canvassers.  The  determination  o 
the  board  of  canvassers  of  the  persons  electee 
to  an  office  is  primd  facie  evidence  on ily  0 
their  election.  A  party  may  go  behind  tin 
canvass  to  the  ballots,  to  show  the  number  o 
votes  cast  for  him.  The  duties  of  the  can 
vassers  are  wholly  ministerial ,  8  Cow.  - 
20  Wend.  14;  1  Dougl.  Mich.  59}  1 
362  ;  15  HL  492. 


CAPACITY.  Ability,  power,  qualifica¬ 
tion,  or  competency  of  persons,  natural  or 
artificial,  for  the  performance  of  civil  acts  de¬ 
pending  on  their  state  or  condition  as  defined 
or  fixed  by  law ;  as,  the  capacity  to  devise, 
to  bequeath,  to  grant  or  convey  lands ;  or  to 
take  and  hold  lands  ;  to  make  a  contract,  and 
the  like.  2  Comyns,  Dig.  294  ;  Dane,  Abr. 

CAPAJX  DOLI  (Lat.  capable  of  commit¬ 
ting  crime).  The  condition  of  one  who  has 
sufficient  mind  and  understanding  to  be  made 
responsible  for  his  actions.  See  Discretion. 

CAPE.  A  judicial  writ  touching  a  plea 
of  lands  and  tenements.  The  writs  which 
bear  this  name  are  of  two  kinds — namely, 
cape  magnum ,  or  grand  cape,  and  cape  jmr~ 
vum ,  or  petit  cape.  The  petit  cape  is  so  called 
not  so  much  on  account  of  the  smallness  of 
the  writ  as  of  the  letter.  Fleta,  1.  6,  c.  55,  § 
40.  For  the  difference  between  the  form  and 
the  use  of  these  writs,  see  2  Wms.  Saund.  45 
c,  d ;  Fleta,  1.  6,  c.  55,  §  40. 

CAPERS.  Vessels  of  war  owned  by  pri¬ 
vate  persons,  and  different  from  ordinary  pri¬ 
vateers  only  in  size,  being  smaller.  Beawes, 
Lex  Merc.  230. 

CAPIAS  (Lat.  capere ,  to  take;  capias , 
that  you  take).  In  Practice.  A  writ  direct¬ 
ing  the  sheriff  to  take  the  person  of  the  de¬ 
fendant  into  custody. 

It  is  a  judicial  writ,  and  issued  originally  only 
to  enforce  compliance  with  the  summons  of  an 
original  writ  or  with  some  judgment  or  decree  of 
the  court.  It  was  originally  issuable  as  a  part  of 
the  original  process  in  a  suit  only  in  case  of  in¬ 
juries  committed  by  force  or  with  fraud,  but  was 
much  extended  by  statutes.  See  Arrest;  Bail. 
Being  the  first  word  of  distinctive  significance  in 
the  writ,  when  writs  were  framed  in  Latin,  it 
came  to  denote  the  whole  class  of  w'rits  by  which 
a  defendant’s  person  w  as  to  he  arrested.  It  was 
issuable  either  by  the  court  of  Commou  Pleas  or 
King’s  Bench,  and  bore  the  seal  of  the  court. 

Consult  Sellon,  Practice,  Introd. ;  Spence, 
Eq.  Jur. ;  Bail;  Breve;  Arrest;  3  Bou- 
vier,  Inst.  n.  2794. 

CAPIAS  AD  AUDIENDUM  JUDI¬ 
CIUM.  In  Practice.  A  writ  issued,  in  a 
case  of  misdemeanor,  after  the  defendant  has 
appeared  and  is  found  guilty,  to  bring  him  to 
judgment  if  he  is  not  present  when  called.  4 
Bla!  Com.  3G8. 


CAPIAS  AD  COMPUTANDUM.  In 
Practice.  A  writ  which  issued  in  the  action 
of  account  render  upon  the  judgment  quod 
computet,,  when  the  defendant  refused  to  ap¬ 
pear  in  his  proper  person  before  the  auditors 
and  enter  into  his  account. 

According  to  the  ancient  practice,  the  defend¬ 
ant  might,  alter  arrest  upon  this  process,  be  de¬ 
livered  on  mainprize,  or,  in  default  of  finding 
mainpernors,  w’as  committed  to  the  Fleet  prison, 
where  the  auditors  attended  upon  him  to  hear 
and  receive  hi6  account  The  writ  is  now  dis¬ 
used. 


Consult  Thesaurus  Brevium,  38,  39,  40  • 
Coke,  Entries,  46,  47  ;  Rastell,  Entries,  14 
b,  15. 
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CAPIAS  PRO  FINE.  In  Practice. 

A  writ  which  issued  against  a  defendant  who 
had  been  fined  and  did  not  discharge  the  fine 
according  to  the  judgment. 

The  object  of  the  writ  was  to  arrest  a  defendant 
against  whom  a  plaintiff  had  obtained  judgment, 
and  detain  him  until  he  paid  to  the  king  the 
line  for  the  public  misdemeanor,  coupled  with 
the  remedy  lor  the  private  injury  6U6tamed,  in 
all  cases  of  forcible  torts;  11  Coke,  43;  5  Mod. 
285 ;  falsehood  in  denying  one's  own  deed ;  Coke, 
Litt.  131;  8  Coke,  GO;  unjustly  claiming  pro¬ 
perty  in  replevin,  or  contempt  by  disobeying  the 
command  of  the  king's  writ,  or  the  express  pro¬ 
hibition  of  any  statute ;  8  Coke,  60.  It  is  now 
abolished ;  3  Bla.  Com.  398. 

CAPIAS  AD  RESPONDENDUM. 

In  Practice.  A  writ  commanding  the  offi¬ 
cer  to  whom  it  is  directed  “  to  take  the  body 
of  the  defendant  and  keep  the  same  to  answer 
the  plaintiff,”  etc. 

This  is  the  writ  of  capias  wiiich  i6  generally  in¬ 
tended  by  the  use  of  the  word  capias,  and  was 
formerly  a  writ  of  great  importance.  For  some 
account  of  its  use  and  value,  see  Arrest  ;  Bail. 

According  to  the  course  of  the  practice  at 
common  law,  the  writ  bears  teste,  in  the 
name  of  the  chief  justice,  or  presiding  judge 
of  the  court,  on  some  day  in  term-time,  when 
the  judge  is  supposed  to  be  present,  not  being 
Sunday,  and  is  made  returnable  on  a  regular 
return  day. 

If  the  writ  has  been  served  and  the  defend¬ 
ant  docs  not  give  bail,  but  remains  in  custody, 
it  is  returned  C.  C.  ( cepi  corpus) ;  if  he  have 
given  bail,  it  is  returned  C.  C.  B.  B.  [cepi  cor¬ 
pus,  bail  bond)  ;  if  the  defendant’s  appearance 
have  been  accepted,  the  return  is,  “  C.  C., 
and  defendant's  appearance  accepted.”  See 
1  Archb.  Pr.  67. 

CAPIAS  AD  SATISFACIENDUM. 

In  Practice.  A  writ  directed  to  the  sheriff  or 
coroner,  commanding  him  to  take  the  person 
therein  named  and  him  safely  keep  so  that  he 
may  have  bis  body  in  court  on  the  return  day 
of  the  writ,  to  satisfy  [ad  satisfaciendum)  the 
LTm*  Wll°  reeoverc(i  judgment  against 

It  is  a  writ  of  execution  issued  after  iudernent 
and  might  have  been  issued  against  a  p^aintiif 
against  whom  judgment  was  obtained  for  costs 

r  fr;.r\aS*  the  in  a  personal  ac! 

tion.  As  a  rule  at  common  law  it  lay  in  all  cases 
\\  here  a  capias  ad  respondendum  lay  i as  a  Dart  of 
the  mesne  process.  Some  classes  of  persons  were 
however,  exempt  from  arrest  on  mWe  0118  were> 
who  were  liable  to  it  on  final  Uu®  pr0cefcs 
common  form  of  execution,  until  withm  f'y 
years,  in  many  of  the  states  but  f  s  emf-  f°W 
has  been  destroyed  by  statutes  fm.no  e®cieney 
discharge  of  the  debtor  to  wme  ^ 
statutes  prohibiting  Its  issue  in  otlier^  ’  aud.  .)y 
specified  eases.  See  Arkest’ 
commonly  known  by  the  abbreviation  cafia  1 

It  is  tested  on  a  general  teste  day,  and  re- 
tamable  on  a  general  return  day. 

It  is  executed  by  arresting  the  defendant 
and  keeping  linn  in  custody.  He  cannot  be 
bail  or’)y  ^nsont  of  the 

•  Sll  Escape.  And  payment  to  the 


sheriff  is  held  in  England  not  to  be  sufficient 
to  authorize  a  discharge. 

The  return  made  by  the  officer  is  either 
C.  C.  &  C.  ( cepi  corpus  et  committitur ),  or 
N.  E.  I.  (non  est  inventus).  The  effect  of 
execution  by  a  ca.  sa.  is  to  prevent  suin^  out 
any  other  process  against  the  lands  or  goods 
of  the  person  arrested,  at  common  law ;  but 
this  is  modified  by  statutes  in  the  modern  law. 
See  Execution. 

Consult  Archbold ;  Chitty ;  Sellon,  Prac¬ 
tice  ;  3  Bla.  Com.  414. 

CAPIAS  UTLIGATUM.  In  Practice. 

A  writ  directing  the  arrest  of  an  outlaw. 

If  general ,  it  directs  the  sheriff  to  arrest  the 
outlaw  and  bring  him  before  the  court  on  a 
general  returp  day. 

If  special ,  it  directs  the  sheriff,  in  addition, 
to  take  possession  of  the  goods  and  chattels 
of  the  outlaw,  summoning  a  jury  to  determine 
their  value. 

It  was  a  part  of  the  process  subsequent  to  the 
capias,  and  was  issued  to  compel  an  appearance 
where  the  defendant  had  absconded  and  a  capias 
could  not  be  served  upon  him.  The  outlawry 
was  readily  reversed  upon  any  plausible  pretext, 
upon  appearance  of  a  party  in  person  or  by  at¬ 
torney,  as  the  object  of.  the  writ  was  then  satis¬ 
fied.  The  writ  issued  after  an  outlawry  iu  a 
criminal  as  well  as  in  a  civil  case.  See  3  Bla. 
Com.  384  ;  4  id.  320. 

CAPIAS  IN  WITHERNAM.  In  Prac¬ 
tice.  A  writ  directing  the  sheriff  to  take 
other  goods  of  a  distrainor  equal  in  value  to  a 
distress  wffiich  he  has  formerly  taken  and  still 
withholds  from  the  owner  beyond  the  reach 
of  process. 

When  chattels  taken  by  distress  w^ere  decided 
to  have  been  wfrongfully  taken  and  w  ere  by  the 
distrainor  eloigned ,  that  is,  carried  out  of  the 
county  or  concealed,  the  sheriff  made  such  a  re¬ 
turn.  Thereupon  this  writ  issued,  thus  putting 
distress  against  distress. 

Goods  taken  in  withernam  are  irrepleviable 
till  the  original  distress  be  forthcoming ;  3 
Bla.  Com.  148. 

CAPITA  (Lat.).  Heads,  and  figuratively 
entire  bodies,  whether  of  persons  or  animals. 

Spelinan. 

An  expression  of  frequent  occurrence  in 
regulating  the  distribution  of  the  estates  ol  P  ' 
sons  dying  intestate.  When  all  the  persons  eu 
tied  to  shares  in  the  distribution  are  of  the  sa 
degree  of  kindred  to  the  deceased  person 
when  all  are  grandchildren),  and  claim  dire  y 
from  him  in  their  own  right,  and  not  throug 
intermediate  relation,  they  take  per  capita , 
is,  equal  shares,  or  share  and  share  alike* 
when  they  are  of  different  degrees  of  Kjnui 
O.  g .  some  the  children,  others  the  granaemm 
or  the  great-grandchildren,  of  the  cleCC  4’ 
those  more  remote  take  per  stupem,  or  per  s  r 
that  is,  they  take  respectively  the  shares  nie 
parents  (or  other  relation  standing  in  tnc 
degree  with  them  of  the  surviving  kind/c  ,  ^ 
tied,  who  are  in  the  nearest  degree  of  kim  re. 
the  intestate)  would  have  taken  had  tny  . 
spectively  survived  the  intestate.  Reeve,  AJJ- 
Introd.  xxvii. ;  also,  1  Roper,  Leg.  126,  l*>u. 

Per  Capita  ;  Per  Stirpes  ;  Stirpes. 
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CAPITAL.  In  Commerce.  The  sum  of 

money  which  a  merchant,  banker,  or  trader 
adventures  in  any  undertaking,  or  which  he 
contributes  to  the  common  stock  of  a  partner¬ 
ship,  and  also  the  fund  of  a  trading  company. 
McCulloch;  Abb.  Diet. 

Capital  signifies  the  actual  estate,  whether 
in  money  or  property,  owned  by  an  individual 
or  corporation ;  23  N.  Y.  192;  it  is  the  fund 
upon  which  it  transacts  its  business,  which 
would  be  liable  to  its  creditors,  and  in  case  of 
insolvency  pass  to  a  receiver;  28  Barb.  318  ; 
it  does  not  include  money  borrowed  tempora¬ 
rily  ;  21  Wall.  284.  See,  also,  31  Conn.  306  ; 
7  Blackf.  295  ;  5  Blatch.  315  ;  18  Wend.  605. 

CAPITAL  CRIME.  One  for  which  the 
punishment  of  death  is  inflicted. 

CAPITAL  PUNISHMENT.  The  pun¬ 
ishment  of  death. 

The  subject  of  capital  punishment  has  occu¬ 
pied  the  attention  of  enlightened  men  for  a  long 
time,  particularly  since  the  middle  of  the  last 
century ;  and  none  deserves  to  be  more  carefully 
investigated.  The  right  of  punishing  its  mem¬ 
bers  by  society  is  admitted  ;  but  how  far  this  right 
extends,  by  the  laws  of  nature  or  of  God,  lias 
been  much  disputed  by  theoretical  writers,  al¬ 
though  it  cannot  be  denied  that  most  nations, 
ancient  and  modern,  have  deemed  capital  pun¬ 
ishment  to  be  within  the  scope  of  the  legitimate 
powers  of  government.  Beccaria  contends  with 
zeal  that  the  punishment  of  death  ought  not  to 
be  inflicted  in  time  of  peace,  nor  at  other  times, 
except  in  cases  where  the  laws  can  be  maintained 
in  no  other  way.  Beccaria,  chap.  28. 


CAPITAL  STOCK.  The  sum,  divided 
into  shares,  which  is  raised  by  mutual  sub¬ 
scription  of  the  members  of  a  corporation.  It 
is  said  to  be  the  sum  upon  which  calls  may  be 
made  upon  the  stockholders,  and  dividends 
are  to  be  paid ;  1  Sandf.  Ch.  280  ;  4  Zabr. 
195;  Angell  &  A.  Corp.  §§  151,  556.  The 
term  is  used  to  indicate  the  amount  of  capital 
which  the  charter  provides  for,  and  not  the 
value  of  the  property  of  the  corporation  ;  23 
J.  L.  195.  See  30  Ark.  693  ( contra ,  un¬ 
der  an  Illinois  revenue  statute;  83  Ill.  602)  ; 
the  entire  sum  agreed  to  be  contributed  to  the 
enterprise,  whether  paid  in  or  not ;  40  Ga.  98. 

It  has  been  held  to  mean  the  amount  paid 
in,  not  the  amount  subscribed;  52  Penn.  177; 
f contra ,  8  Ga.,486. 

CAPITALIS  JUSTICIARIES.  The 

chief  justiciary ;  the  principal  minister  of 
state,  and  guardian  of  the  realm  in  the  king  s 

absence. 


This  office  originated  under  William  the  Con- 
Queror ;  but  its  power  was  greatly  diminished  by 
Magna  Charta,  and  finally  distributed  among 
several  courts  by  Edward  I.  Spelman,  Gloss. , 
«  Bla.  Com.  38. 


CAPITANEUS.  He  who  held  his  land 
0r  title  directly  from  the  king  himsel  . 

.  A  commander  or  ruler  over  others,  either 
ln  <-“ivil  military,  or  ecclesiastical  matters. 

A  naval  commander.  This  latter  use  be- 
P,ln  A.  i).  1264.  Spelman,  Gloss.  Capitaneus , 

Admiralius. 


CAPITATION  (Lat.  caput ,  head).  A 
poll-tax.  An  imposition  yearly  laid  upon 
each  person. 

#  The  constitution  of  the  United  States  pro¬ 
vides  that  u  no  capitation  or  other  direct  tax 
shall  be  laid,  unless  in  proportion  to  the  cen¬ 
sus,  or  enumeration,  thereinbefore  directed  to 
be  taken.”  Art.  1,  s.  9,  n.  4.  See  3  Dali. 
Penn.  171  ;  5  Wheat.  317. 

CAPITE.  See  In  Capite. 

CAPITULA.  Collections  of  laws  and  or¬ 
dinances  drawn  up  under  heads  or  divisions. 
Spelman,  Gloss. 

The  term  is  used  in  the  civil  and  old  English 
law,  and  applies  to  the  ecclesiastical  law  also, 
meaning  chapters  or  assemblies  of  ecclesiastical 
persons.  Du  Cange. 

CAPITULA  CORONiE.  Specific  and 
minute  schedules,  or  capitula  itineris . 

CAPITULA  ITINERIS.  Schedules  of 
inquiry  delivered  to  the  justices  in  eyre  before 
setting  out  on  their  circuits,  and  which  were 
intended  to  embrace  all  possible  crimes. 

CAPITULA  DE  JUDiEIS.  A  register 
of  mortgages  made  to  the  Jews.  2  Bla.  Com. 
343;  Crabb,  Eng.  Law,  130  et  seq. 

CAPITULARY.  In  French  Law.  A 

collection  of  laws  and  ordinances  orderly  ar¬ 
ranged  by  divisions. 

The  term  is  especially  applied  to  the  collections 
of  law's  made  and  published  by  the  early  French 
emperors. 

The  execution  of  these  capitularies  was  in¬ 
trusted  to  the  bishops,  courts,  and  missi  regis  ; 
and  many  copies  were  made.  The  best  edition 
of  the  Capitularies  is  said  by  Butler  to  be  that  of 
Baluze,  1677.  Coke,  Litt.  191  a,  Butler’s  note,  77. 

In  Ecclesiastical  Law.  A  collection  of 
laws  and  ordinances  orderly  arranged  by 
divisions.  A  book  containing  the  beginning 
and  end  of  each  Gospel  which  is  to  be  read 
every  day  in  the  ceremony  of  saying  mass. 
Du  Cange. 

CAPITULATION.  The  treaty  which 
determines  the  conditions  under  which  a  for¬ 
tified  place  is  abandoned  to  the  commanding 
officer  of  the  army  which  besieges  it. 

On  surrender  by  capitulation,  all  the  property 
of  the  inhabitants  protected  by  the  articles  is  con¬ 
sidered  by  the  law  of  nations  as  neutral,  and  not 
subject  to  capture  on  the  high  seas  by  the  belli¬ 
gerent  or  its  ally ;  2  Dali.  8. 

In  Civil  Law.  An  agreement  by  which  the 
prince  and  the  people,  or  those  who  have  the 
ridit  of  the  people,  regulate  the  manner  in 
which  the  government  is  to  be  administered. 
Wolffius,  §  989. 

CAPITUR  PRO  FINE.  See  Capias 
Pro  Fine.  See,  also,  Wharton,  Diet. 

CAPTAIN  (Lat.  capitaneus ;  from  caput , 
head).  The  commander  of  a  company  of 
soldiers. 

The  term  is  also  used  of  officers  in  the  muni¬ 
cipal  police  in  a  somewhat  similar  sense  :  as,  cap¬ 
tain  of  police,  captain  of  the  watch. 

The  master  or  commander  of  a  merchant- 
vessel,  or  a  vessel  of  war. 
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A  subordinate  officer  having  charge  of  a 
certain  part  of  a  vessel  of  war. 

In  the  United  States,  the  commander  of  a  mer¬ 
chant-vessel  is,  in  statutes  and  legal  proceedings 
and  language,  more  generally  termed  master , 
which  title  see.  In  foreign  laws  and  languages 
he  is  frequently  styled  patron. 

The  rank  of  captain  in  the  United  States  navy 
is  next  above  that  of  commander ;  and  captains 
are  generally  appointed  from  this  rank  in  the 
order  of  seniority.  The  president  has  the  ap¬ 
pointing  power,  subject  to  the  approval  and  con¬ 
sent  of  the  senate. 

CAPTATION.  In  French  Law.  The 

act  of  one  who  succeeds  in  controlling  the 
will  of  another,  so  as  to  become  master  of  it. 
It  is  generally  taken  in  a  bad  sense. 

Captation  takes  place  by  those  demonstrations 
of  attachment  and  friendship,  by  those  assiduous 
attentions,  by  those  services  and  officious  little 
presents,  which  are  usual  among  friends,  and  by 
all  those  means  which  ordinarily  render  us  agree¬ 
able  to  others.  When  these  attentions  are  unat¬ 
tended  by  deceit  or  fraud,  they  are  perfectly  fair, 
and  the  captation  is  lawful ;  but  if,  under  the 
mask  of  friendship,  fraud  is  the  object,  and  means 
are  used  to  deceive  the  person  with  whom  you 
are  connected,  then  the  captation  is  fraudulent, 
and  the  acts  procured  by  the  captator  are  void. 

CAPTION  (Lat.  caper  e,  to  take).  A 
taking,  or  seizing ;  an  arrest.  The  word  is 
no  longer  used  in  this  sense. 

The  heading  of  a  legal  instrument,  in  which 
is  shown  when,  where,  and  by  what  authority 
it  was  taken,  found,  or  executed. 


In  Depositions.  The  caption  should^ 
the  title  of  the  cause,  the  names  of  the  p-irt' 
and  at  whose  instance  the  depositions  !!!’ 
taken;  2  Cra.  123;  84  Me.  208  ? 

Hemp.  701.  ’  ee  1 

See  Week,  Depositions. 

For  some  decisions  as  to  the  forms  and 
requisites  of  captions,  see  1  Murph.  281-  l 
Brev.  169;  8  Yerg.  514;  1  Hawks,  354!  « 
Mo.  469  ;  2  Ill.  456  ;  6  Blackf.  299  ;  6  Miss! 


CAPTIVE.  A  prisoner  of  war.  Such  a 
person  docs  not  by  his  capture  lose  his  civil 
rights. 

CAPTOR.  One  who  has  taken  property 
from  an  enemy :  this  term  is  also  employed 
to  designate  one  who  has  taken  an  enemy! 

Formerly,  goods  taken  in  war  were"  ad¬ 
judged  to  belong  to  the  captor;  they  are  now 
considered  to  vest  primarily  in  the  state  or 
sovereign,  and  belong  to  the  individual  cap- 
tors  only  to  the  extent  that  the  municipal 
laws  provide.  Captors  are  responsible  to  the 
owners  of  the  property  for  all  losses  and 
damages,  when  the  capture  is  tortious  and 
without  reasonable  cause  in  the  exercise  of 
belligerent  rights.  But  if  the  capture  is 
originally  justifiable,  the  captors  will  not  be 
responsible,  unless  by  subsequent  misconduct 
they  become  trespassers  ab  initio;  1  C.  Rob. 
Adm.  93,  96.  See  2  Gall.  374  ;  1  id.  274  ; 
1  Pet.  Adm.  116;  1  Mas.  14. 


In  the  English  practice,  when  an  inferior  court, 
in  obedience  to  the  writ  of  certiorari,  returned 
an  indictment  into  the  king’s  bench,  it  was  an¬ 
nexed  to  the  caption,  then  called  a  schedule,  and 
the  caption  concluded  with  stating  that  “  it  is 
presented  in  manner  and  form  as  appears  in  a 
certain  indictment  thereto  annexed,”  and  the 
caption  and  indictment  were  returned  on  sena- 
rate  parchments ;  1  Wins.  Saund.  309,  n.  2. 

?0m£  °{  fc!?e  6*atos>  every  indictment  has  a 
caption  attached  to  it,  and  returned  by  the  grand 
.jury  as  part  of  their  presentment  in  each  particu- 

sentifllfJ  f»Ild  lV*l8/espect  a  caPtion  differs  es- 
eenarJtJ  f‘Ttthat  ol  other  tribunals,  where  the 
cantlcm  "  ,Hment®  arc  burned  without  any 

SffSoM  ** thc  ! 3  C® Sm 

In  Criminal  Practice.  The  obiect  of  the 

nro!  10*d'IS  t0  P'  V  tormal  statement  of  the 
proceedings,  describe  the  court  before  which 

the  indictment  is  found,  and  the  time  and 
place  when  it  was  found;  3  Gray,  454  •  an 
rf  jurors  by  whom  it  was  found  ;  Whart.  Or 
1 1.  §  91 .  Thus  particulars  must  be  set  forth 
with  reasonable  certainty ;  6  Mol  can  cc 
39  Me.  78;  20  Ala.  33.  it  miS  ^wtha 
the  venire  facias  was  returned,  and  from 
whence  the  jury  came;  Whart.  Cr.  PI 
■The  caption  may  be  amended  in  the  court  in 
which  the  indictment  was  found  ;  6  Mel  ean 
y>6;  loi  Mass.  33;  78  Penn.  122  ;  CveT“n 

301 8UPi?-me  C°Urt  5  /  ,Ha.lat  857  5  2  McCord 
4 54  •  17  °f  th°  indietm°ut ;  3  Gray’ 

67*  37N-H‘  1965  87  N.  Y.  li7  •  24Al£ 


CAPTURE.  The  taking  of  property  by 
one  belligerent  from  another. 

To  make  a  good  capture  of  a  ship,  it  must 
be  subdued  and  taken  by  an  enemy  in  open 
war,  or  by  way  of  reprisals,  or  by  a  pirate, 
and  with  intent  to  deprive  the  owner  of  it. 

Capture  may  be  with  intent  to  possess  both 
ship  and  cargo,  or  only  to  seize  the  goods  ol 
the  enemy,  or  contraband  goods,  which  are  on 
board.  The  former  is  the  capture  of  the  ship 
in  the  proper  sense  of  the  word;  the  latttr 
is  only  an  arrest  and  detention,  without  an} 
design  to  deprive  the  owner  of  it.  Capture 
is  deemed  lawful  when  made  by  a  declare^ 
enemy  lawfully  commissioned  and  according 
to  the  laws  of  war,  and  unlawful,  when  i  ^ 
against  the  rules  established  by  the  knv 
nations  ;  Marshall,  Ins.  b.  l,c.  12,  s.  4.  - 
captures  jure  belli  are  made  for  the  g0'  . 

ment;  10  Wheat.  306;  1  Kent,  100.  ^  1 

Curt.  C.  C.  266. 

See,  generally,  1  Kent,  100  et  sej'JuTn- 
vi«r,  lSt,  Sion-,  Const,  §§  >•«*-•£ 
Wheaton,  Int.  Law;  Phillimore,  Int*  ^ 
Prize;  2  Caines,  Cas.  158;  7  Jo  ,07-  4 
13  id.  161  ;  14  id.  227;  6  Mass.  1*  > 
Cranch,  43;  11  Wheat.  1;  2  Ho 
Paine,  129. 

CAPUT  (Lat.  head).  ,  civil 

In  Civil  Law.  Status ;  a  Pers 
condition.  nients 

According  to  the  Roman  law,  three  c-tp 
concurred  to  form  the  status  or  cap™  civita*i 
zen,  namely,  liberty,  libertas,  dtlzensmp, 
and  family,  familia. 
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Tibertas  est  naturalU  facultas  ejux  quod  cuique 
fnrere  Ubet,  nisi  si  quid  vi  aut  jure  prohibetur. 
•This  definition  of  liberty  has  been  translated  by 
nr  Cooper  and  all  the  other  English  translators 
of  the  Institutes,  as  follows:  “  Freedom,  from 
which  we  are  denominated  free,  is  the  natural 
power  of  acting  as  we  please,  unless  prevented 
bv  force  or  by  the  law.”  This,  although  it  may 
be  a  literal,  is  certainly  not  a  correct,  translation 
of  the  text.  It  is  absurd  to  say  that  liberty  con¬ 
sists  in  the  power  of  acting  as  we  think  proper, 
so  far  as  not  restrained  by  force  ;  for  it  is  evident 
that  even  the  slave  can  do  what  he  chooses,  ex¬ 
cept  so  far  as  his  volition  is  controlled  by  the 
power  exercised  over  him  by  his  master.  The 
true  meaning  of  the  text  is,  “  Liberty  (from 
which  we  are  called  free)  is  the  power  which  we 
derive  from  nature  of  acting  as  wre  please,  except 
so  far  as  restrained  by  physical  and  moral  impos¬ 
sibilities.”  It  is  obvious  that  a  person  is  per¬ 
fectly  free  though  he  cannot  reach  the  moon  nor 
stem  the  current  of  the  Mississippi ;  and  it  is 
equally  clear  that  true  freedom  is  not  impaired 
by  the  rule  of  law  not  to  appropriate  the  property 
of  another  to  ourselves,  or  the  precept  of  morality 
to  behave  with  decency  and  decorum. 

Civitas— the  city—  reminds  us  of  the  celebrated 
expression,  “  civis  sum  Romanics ,”  which  struck 
awe  and  terror  into  the  most  barbarous  nations. 
The  citizen  alone  enjoyed  the  jus  Quiritium ,  wrhich 
extended  to  the  family  ties,  to  property,  to  in¬ 
heritance,  to  wills,  to  alienations,  and  to  engage¬ 
ments  generally.  In  striking  contrast  with  the 
civis  stood  the  peregrinus ,  hostiSy  barbancs. 
lamilia — the  family — conveyed  very  diiferent 
ideas  in  the  early  period  of  Roman  jurisprudence 
from  what  it  does  in  modern  times.  Besides  the 
singular  organization  of  the  Roman  family,  ex¬ 
plained  under  the  head  of  pater  familias,  the 
members  of  the  family  were  bound  together  by 
religious  rites  and  sacrifices,— sacra  families . 

file  loss  ol  one  of  these  elements  produced  a 
change  of  the  statusy  or  civil  condition ;  this 
c  ange  might  be  threefold ;  the  loss  of  liberty 
earned  with  it  that  of  citizenship  and  family, 
and  was  called  the  maxima  capitis  deminutio  ;  the 
ss  of  citizenship  did  not  destroy  liberty,  but  de¬ 
prived  the  party  of  his  family,  and  was  denomi- 
1 Ce(i  media  capitis  deminutio  ;  when  there  was  a 
h L°^  conUltion  by  adoption  or  abrogation, 
thf n  1  kerty  and  citizenship  were  preserved,  and 
s  produced  the  minima  capitis  deminutio .  But 
0r  cJlan?<?  °f  the  status,  whether  the 
s  at,  the  less,  or  the  least,  was  followed  by  seri- 
w  conscquence8 :  all  obligations  merely  civil 
tin n . ^biguished ;  those  purely  natural  con- 
0  ex*6f'  Gaius  says,  Eas  obllgat  tones 

na  ura**m  prmtationem  habere  intelliguntur , 
civil'1  €Sf-  €aPltts  deminutione  non  per  ire,  quia 
tj  f  ra^°  uaturalia  jura  corrumpere  non  potest . 
the  hmCi  .Was  ^topfuished  by  the  diminution  of 
tion.fi  6  n :  f*mittitur  usufructus  capitis  demhiu- 
me  *  u  't'  §  28-  R  also  annulled  the  testa- 

ti  Q  f  Testament  a  jure  facta  infirmantur ,  cum 
Gains  W  test  amentum  capite  deminutus  sit .” 
th(»  f..’  m’  §  Capitis  deminutio  means  that 

been  1°*’  *°  wll^b  the  person  whose  status  has 
one  nfn  °r  c^au£ed  belongs,  has  lost  a  head,  or 
)  its  members.  See  Rattigan,  Roman  Law. 

Coinmon  Law.  A  head. 

Ti  cornitatis  (the  head  of  the  county). 

7  sherifT;  the  king.  Spelman,  Gloss, 
tow  Pe^0n  5  a  life.  The  upper  part  of  a 
I1-  Cowel.  A  castle.  Spelman,  Gloss. 
Cowel^  The  beginning  of  the  year. 

WijAPtJT  LUPINUM  (Lat.).  Having  a 


Outlaws  were  anciently  said  to  have  caput  lu- 
pmum,  and  might  be  killed  by  any  one  who  met 
them,  li  attempting  to  escape ;  4  Bla.  Com  3‘>o 
In  the  reign  of  Edward  III.  this  power  was  rel 
stneted  to  the  sheriff  when  armed  with  lawful 
process ;  and  this  power,  even,  has  long  since 
disappeared,  the  process  of  outlawry  being  re¬ 
sorted  to  merely  as  a  means  of  compelling  an  ap¬ 
pearance  ;  Coke,  Litt.  128  b ;  3  Bla.  Com.  284  • 
1  Reeve’s  Hist.  Eng.  Law,  471. 

CAPUTAGIUM.  Head-money;  the  pay¬ 
ment  of  head-money.  Spelman,  Gloi 
Cowel. 


loss ; 


CARAT.  The  weight  of  four  grains,  used 
by  jewellers  in  weigliing  precious  stones. 
Webster. 


C  ARC  AN.  In  French  Law.  An  in¬ 
strument  of  punishment,  somewhat  resembling 
a  pillory.  It  sometimes  signifies  the  punish¬ 
ment  itself.  Biret,  Vocab. 

CARDINAL.  In  Ecclesiastical  Law. 

The  title  given  to  one  of  the  highest  dignita¬ 
ries  of  the  church  of  Rome. 


Cardinals  are  next  to  the  pope  in  dignity  :  he  is 
elected  by  them  and  out  of  their  body.  There 
are  cardinal  bishops,  cardinal  priests,  and  cardi¬ 
nal  deacons.  See  Fleury,  Hist .  Ecclts.  liv.  xxxv. 
n.  17,  li.  n.  19;  Thomassin,  part  ii.  liv.  i.  c.  53, 
part  iv.  liv.  i.  cc.  79,  80 ;  Loiseau,  Traili  des  Or - 
dree,  c.  3.  n.  31 ;  Andr4,  Droit  Canon. 

CARDS.  In  Criminal  Law.  Small 
rectangular  pasteboards,  generally  of  a  fine 
quality,  on  which  are  painted  figures  of  vari¬ 
ous  colors,  and  used  for  playing  certain  games. 
The  playing  of  cards  for  amusement  is  not 
forbidden ;  nor  is  gaming  for  money,  at  com¬ 
mon  law ;  Bish.  Stat.  Cr.  §  504. 

CARETA  (spelled,  also,  Carreta  and 
Ccirecta).  A  cart;  a  cart-load. 

In  Magna  Charta  (9  Hen.  III.  c.  21)  it  is  or¬ 
dained  that  no  sheriff  shall  take  horses  or  carts 
( careta )  without  paying  the  ancient  livery  there¬ 
for. 

CARGO.  In  Maritime  Law.  The  en¬ 
tire  load  of  a  ship  or  other  vessel ;  Abbott, 
Shipp.;  1  Dali.  197;  Merlin,  Il4pert.;  2 
GUI.  &  J.  136. 

This  term  is  usually  applied  to  goods  only,  and 
does  not  include  human  beings  ;  1  Phillips,  Ins. 
185  ;  4  Pick.  429.  But  in  a  more  extensive  and 
less  technical  sense  it  includes  persons  :  thus,  we 
say,  A  cargo  of  emigrants.  See  7  M.  &  G.  729, 
744. 

CARNAL  KNOWLEDGE.  Sexual  con¬ 
nection.  The  term  is  generally,  if  not  ex¬ 
clusively,  applied  to  the  act  of  the  male. 

CARNALLY  KNEW.  In  Pleading. 
A  technical  phrase  essential  in  an  indictment 
to  charge  the  defendant  with  the  crime  of  rape. 

No  other  words  nor  circumlocution  will 
suffice.  Comyns,  Dig.  Indictment;  1  Hale, 
PI.  Cr.  632  ;  1  Chitty,  Cr.  Law,  248;  Coke, 
Litt.  137.  Their  omission  renders  an  indict¬ 
ment  bad  on  demurrer,  but  is  cured  by  a  ver¬ 
dict ;  1  Russ.  686;  1  East,  PI.  Cr.  448;  97 
Mass.  59. 

CARRIER.  One  who  undertakes  to 
transport  goods  from  one  place  to  another ; 

1  Parsons,  Contr.  632. 
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acts  complained  of  must  be  specially  stated  ; 
3  Strobh.  373  ;  32  Me.  578  ;  5  Cush.  104 ;  9 
Ga.  160;  4  Chandl.  Wise.  20.  Evidence 
which  shows  the  injury  to  be  trespass  will  not 
support  case;  5  Mass.  560;  16  id,  451;  3 
Johns.  468;  4  Barb.  596;  3  Md.  431.  See 
2  Rand.  440;  8  Blaekf.  119. 

The  plea  of  not  guilty  raises  the  general 
issue;  2  Ashm.  150.  Under  this  plea  almost 
any  matter  may  be  given  in  evidence,  except 
the  statute  of  limitations;  and  the  rule  is  modi- 
lied  in  actions  for  slander  and  a  few  other  in¬ 
stances;  1  Wms.  Saund.  130,  n.  1 ;  Willes,  20. 

The  judgment  is  that  the  plaintiff  recover  a 
sum  of  money  ascertained  by  a  jury  for  his 
damages  sustained  by  the  commission  of  the 
grievances  complained  of  in  the  declaration  ; 
2  Ired.  221 ;  1 8  A  t.  620  ;  18  Conn.  494;  with 
costs. 

CASE  STATED.  In  Practice.  A  state¬ 
ment  oi  all  the  tacts  of  a  case,  with  the  names 
of  the  witnesses,  and  a  detail  of  the  documents 
which  are  to  support  them.  A  brief. 

.  An  agreement  in  writing,  between  a  plain¬ 
tiff  and  defendant,  that  the  facts  in  dispute 
between  them  are  as  therein  agreed  upon  and 
set  forth.  3  W  hart.  143. 


CASH-BOOK.  A  book  in  whiehYrrT^ 
chant  enters  an  account  of  all  the  cad,  1  °N 
ceives  or  pays.  An  entry  of  the  sameTv6* 
ought  to  be  made,  under  the  proper  ,1!/^ 
the  our.,.1.  TheobjeCofCShtS” 
to  aflord  a  constant  facility  to  ascertain  ,k 
true  State  of ,,  ».«•,  ca8h.  Pardessus,  n. 


Some  process  of  this  kind  exists,  it  is  presumed 
m  all  the  6tates,  for  the  purpose  of  enabling  par¬ 
ties  who  agree  upon  the  facts  to  dispense  with  a 
formal  trial  to  ascertain  what  is  already  known, 
and  secure  a  decision  upon  the  law  involved 
merely.  These  agreements  are  called  also  agreed 
cases,  cases  agreed  on,  agreed  statements'  etc. 
In  chancery,  also,  when  a  question  of  mere  law 
comes  up,  it  is  referred  to  the  king’s  bench  or 
common  pleas,  upon  a  case  stated  for  the  pur¬ 
pose  ;  3  Sharsw.  Bla.  Com.  453,  n. ;  6  Term,  313. 

The  jury  in  such  case  find  a  general  verdict 
lor  the  plaintiff  or  defendant,  subject  to  the 
decision  of  the  court  upon  the  law-questions 
involved;  3  Bla.  Com.  378. 

The  facts  being  thus  ascertained,  it  is  left 
for  the  court  to  decide  for  which  party  is  the 
biw  As  no  writ  of  error  lies  on  a  judgment 
rendered  on  a  ease  stated ;  Dane,  Abr.  c.  137, 

t’  .1  5  l!.'S  U?al  ln  the  agreement  to  in- 

sfdired  inStVat.the  Cfe  stated  sha11  be  con 
sidered  in  the  nature  of  special  verdict. 

in  that  case,  a  writ  of  error  lies  on  the 

judgment  winch  may  be  rendered  upon  it 

And  a  writ  of  error  will  also  lie  onTJds 

ssjwr.  aSWs. ^ 

ceivable.  The  provision  of  the  limited  part" 
nership acts  requiring  “actual cash  payment’" 

!  v  ti'e  TP*  partner  is  not  eomplied  with 
bv  the  delivery  to  the  firm  of  •  Wlt  1 

notes,  which  are  received  and  treah»tT°ns 
r‘!V  ’  ^  ^  f11'  91  ?  nor  of  credits,  (jo  N  Y 
513;  nor  of  post-dated  checks,  69  id  i4s,‘. 
though  regular  checks  of  third  parties  con’ 

34  p!.nn.34T'Selrt  ^  *** 

incS  rr  iS  t,’e  Pn'ce  of  paid  for 


CASHIER.  An  officer  of  a  moneyed  in 
stitution,  or  of  a  private  person  or  firm  Jv 
is  entitled  by  his  office  to  take  care  of  the  mA 
or  money  of  such  institution,  person,  or  6m 
Ihe  cashier  of  a  bank  is  usually  intrust 
with  all  the  funds  of  the  bank,  its  notes  bills 
and  other  elioses  in  action,  to  be  used  from 
time  to  time  for  the  ordinary  and  extraordi 
nary  exigencies  of  the  bank.  He  usually  re" 
ceives,  directly,  or  through  subordinate' offi¬ 
cers,  all  moneys  and  notes  of  the  bank* 
delivers  up  all  discounted  notes  and  other 
securities ;  signs  drafts  on  corresponding 
banks,  and,  with  the  president,  the  notes 
payable  on  demand  issued  by  the  bank ;  and, 
as  an  executive  officer  of  the  bank,  transacts 
much  of  its  general  business.  He  need  not 
be  a  stockholder ;  indeed,  some  bank  charters 
prohibit  him  from  owning  stock  in  the  bank. 
He  usually  gives  security  for  the  faithful  dis¬ 
charge  of  his  trusts.  It  is  his  duty  to  make 
reports  to  the  proper  state  officer  (in  banks 
incorporated  under  the  national  bank  act  to 
the  comptroller  of  the  currency ;  U.  S.  R. 
S.  §  5210  et  seq .)  of  the  condition  of  the 
bank,  as  provided  by  law ;  and  false  state¬ 
ments  are  punished,  and  render  the  cashier 
liable  for  any  damage  resulting  to  third  par¬ 
ties  therefrom.  Bank  Mag.  July,  1860. 

In  general,  the  bank  is  bound  by  the  acts 
of  the  cashier  within  the  scope  of  his  author¬ 
ity,  express  or  implied;  1  Pet.  46,  70;  8 
Wheat.  300,  361  ;  5  id,  326  ;  10  Wall.  604; 

3  Mas.  505 ;  1  Holmes,  396 ;  1  Ill.  45;  1  T. 
B.  Monr.  179.  But  the  bank  is  not  bound 
by  a  declaration  of  the  cashier  not  within  the 
scope  of  his  authority :  as  if,  when  a  note  is 
about  to  be  discounted  by  the  bank,  he  tells 
a  person  that  he  will  incur  no  risk  nor  re¬ 
sponsibility  by  becoming  an  indorser  on  such 
note;  6  Pet/ 51  ;  8  id,  12.  See  95  U.  S. 
557  ;  58  How.  Pr.  267;  17  Mass.  1  ;  Story, 
Ag.  §§  114,  115;  Whart.  Ag.  §§  684-687;  5 
Am.  L.  Rev.  612;  3  Halst.  1;  12  Wheat. 
183;  1  W.  &  S.  161  ;  1  Pars.  Eq.  Cas;  240. 

In  Military  Law.  To  deprive  a  military 
officer  of  his  office.  See  Art.  of  Mar,  ait. 
14. 

CASSARE.  To  quash  ;  to  render  void ; 
to  break.  Du  Cange. 

CASSATION.  In  French  Law.  A  de¬ 
cision  emanating  from  the  sovereign  authority  i 
by  which  a  decree  or  judgment  in  the  court  o 
last  resort  is  broken  or  annulled.  See  Coi R 
i>e  Cassation. 

CASSETUR  BREVE  (Lat.  that  the  writ 
be  quashed).  In  Practice.  A  judgment 
sometimes  entered  against  a  plaintiff  at  ns 
|  request  when,  in  consequence  of  allegations 
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cun  no  longer  prosecute 


of  IIIV  — - 

h'Vupffkt  oftuch  entry  is  to  stop  proceed- 
•  Th  in,l  Exonerate  the  plaintifffron,  liability 
'5s;  “  rwts,  leaving  him  free  to  sue  out 
{0T'7mss-  3  Bla.  Com.  303.  See  Gould, 
PI  CP  5  s  139;  3  Bouvier,  Inst.  n.  2913, 
Sit;'  5  Term,  634. 

CASTELLAIN,  CASTELLANUS.  The 

keePer  or  captain  of  a  fortified  castle ;  the 
constable  of  a  castle.  Spelman,  Gloss. ; 
Terraes  de  la  Ley ;  Blount. 

CASTBLLORUM  OPERATIO.  In  Old 
English  Law.  Service  or  labor  done  by  in¬ 
ferior  tenants  for  the  building  and  upholding 
of  castles  and  public  places  of  defence. 

Towards  this  some  gave  their  personal  service, 
and  others,  a  contribution  of  money  or  goods. 
This  was  one  branch  of  the  trinoda  necessitas  ;  1 
Bla.  Com.  263 ;  from  which  no  lands  could  be 
exempted  under  the  Saxons  ;  though  immunity 
was  sometimes  allowed  after  the  conquest.  Ken- 
nett,  Paroch.  Ant.  114 ;  Cow  el. 

CASTIGATORY.  An  engine  used  to 

Eunish  women  who  have  been  convicted  of 
eing  common  scolds.  It  is  sometimes  called 
the  trebucket,  tumbrel,  ducking-stool,  or 
cucking-stool.  This  barbarous  punishment 
has  perhaps  never  been  inflicted  in  the 
United  States;  12  S.  &  R.  225. 

CASTING-VOTE.  The  privilege  which 

the  presiding  officer  possesses  of  deciding  a 
question  where  the  body  is  equally  divided, 
ihe  vice-president  of  the  United  States,  as 
president  of  the  senate,  has  the  casting-vote 
when  that  body  is  equally  divided,  but  cannot 
N  vote  any  other  time  ;  Const.  I.  3.  This  is 
a  provision  frequently  made,  though  in  some 
cases  the  presiding  officer,  after  giving  his 
vote  with  the  other  members,  is  allowed  to 
603  ^Uestl0n  *n  case  a  tie ;  48  Barb. 

CASTRATION.  In  Criminal  Law. 

cj  e  ,act  °*  g^ding.  When  this  act  is  mali- 
hf?m  ^ovn\Q(l  upon  a  man,  it  is  a  may- 
8  ir  ’  and  punishable  as  such,  although  the 
lnnire^COnsented  t0  h  i  2  Bishop,  Cr.  Law,  §§ 
the  1  the  ancient  law  of  England 

Iru  Cntne  was  punished  by  retaliation,  mem - 
rP\°  wnibro;  Coke,  3d  Inst.  118.  It 
f  inished  in  the  United  States,  generally, 
film;  iai?d  imprisonment.  The  civil  law 
M**  wi‘h  death.  Dig.  47.  8.  4.  2. 

316  T1  Fench  law»  vi(le  Code  p6nal,  art. 
e0m‘i  f  le  oonsequences  of  castration,  when 
impotence  and  sterility.  1  Beck, 

PROVISO  (Lat.  in  the  case  pro- 
i  *n  Practice.  A  writ  of  entry 
Gloi„.  l*nder  the  provisions  of  the  statute  of 
benefit8  T  ^dw*  ^;)  c-  7>  wLicli  lay  for  the 
do wor  t  le  roversioner  when  a  tenant  in 

It  a  lened  in  fce  or  for  Ufc. 
rftmf8to  *lave  received  this  name  to  distin- 
a  similar  writ  framed  under  the 
°?s  of  the  statute  Wcstm.  2d  (13  Edw.  I.) 

1  re  a  tenant  by  curtesy  had  alienated  as 
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above,  and  which  was  known  emphatically  as  the 
writ  in  consimili  casti. 

The  writ  is  now  practically  obsolete.  Fitzh. 
Nat.  Brev.  205;  Dane,  Abr.  Index. 

CASUAL  EJECTOR.  In  Practice. 

The  person  supposed  to  perform  the  fictitious 
ouster  of  the  tenant  of  the  demandant  in  an 
action  of  ejectment.  See  Ejectment. 

CASUALTIES  OP  SUPERIORITY. 
In  Scotch  Law.  Certain  emoluments  aris¬ 
ing  to  the  superior  lord  in  regard  to  the  ten¬ 
ancy. 

They  resemble  the  incidents  to  the  feudal 
tenure  at  common  law.  They  take  precedence 
of  a  creditor’s  claim  on  the  tenant’s  land, 
and  constitute  a  personal  claim  also  against 
the  vassal ;  Bell,  Diet.  They  have  very  gene¬ 
rally  disappeared ;  Paterson,  Comp.  29. 

CASUALTY.  Inevitable  accident.  Un¬ 
foreseen  circumstances  not  to  be  guarded 
against  by  human  agency,  and  in  which  man 
takes  no  part.  Story,  Bailm.  §  240 ;  1  Par¬ 
sons,  Contr.  543-547  ;  Whart.  Negl.  §  558. 

CASUS  FOEDERIS  (Lat.).  In  Inter¬ 
national  Law.  A  case  within  the  stipula¬ 
tions  of  a  treaty. 

The  question  whether,  in  case  of  a  treaty  of 
alliance,  a  nation  is  bound  to  assist  its  ally  in 
war  against  a  third  nation,  is  determined  in  a 
great  measure  by  the  justice  or  injustice  of  the 
war.  If  manifestly  unjust  on  the  part  of  the 
ally,  it  cannot  be  considered  as  casus  f<ederis. 
Grotius,  b.  2,  c.  25;  Vattel,  b.  2,  c.  12,  §  168. 

See  1  Kent,  49 ;  3  Cow.  264. 

CASUS  FORTUITUS  (Lat.).  An  in¬ 
evitable  accident.  A  loss  happening  in  spite 
of  all  human  effort  and  sagacity.  3  Kent, 
217,  300;  Whart.  Ned.  §§  113,  553. 

It  includes  such  perils  of  the  sea  as  strokes 
of  lightning,  etc.  A  loss  happening  through 
the  agency  of  rats  was  held  an  unforeseen, 
but  not  an  inevitable,  accident.  1  Curt.  C.  C. 
148.  The  happening  of  a  casus  fortuitus 
excuses  ship-owners  from  liability  for  goods 
conveyed;  3  Kent,  216;  L.  R.  1  C.  P.  D. 
143. 

CASUS  MAJOR  (Lat.).  An  unusual 
accident.  Story,  Bailm.  §  240. 

CASUS  OMISSUS  (Lat.).  A  case  which 
is  not  provided  for.  When  such  cases  arise 
in  statutes  which  are  intended  to  provide  for 
all  cases  of  a  given  character  which  may  arise, 
the  common  law  governs ;  5  Coke,  38 ;  11 
East,  1 ;  2  Binn.  279  ;  2  Sharsw.  Bla.  Com. 
260;  Broom,  Max.  46.  A  casus  omissus 
may  occur  in  a  contract  as  well  as  in  a  statute ; 

2  Bla.  Com.  260. 

CAT  ALL  A  OTIOSA  (Lat.).  Dead 
goods,  and  animals  other  than  beasts  of  the* 
plough,  averia  carucce1  and  sheep.  S  Bla. 
Com.  9;  Bract.  217  b. 

CATALLUM.  A  chattel. 

The  word  is  used  more  frequently  in  the  plural, 
catalla ,  but  has  then  the  same  signification,  de¬ 
noting  all  goods,  movable  or  immovable,  except 
such  as  are  in  the  nature  of  fees  and  freeholds. 
Cowel ;  Du  Cange. 
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CATANEUS.  A  tenant  in  caj/ite.  A 
tenant  holding  immediately  of  the  crown. 
Spelman,  Gloss. 

CATCHING  BARGAIN.  An  agreement 
made  with  an  heir  expectant  for  the  purchase 
of  his  expectancy  at  an  inadequate  price. 

In  such  cases  the  heir  is,  in  general,  enti¬ 
tled  to  relief  in  equity,  and  may  have  the 
contract  rescinded  upon  terms  of  redemption  ; 

1  Ycrn.  167,  320,  n. ;  2  id.  121 ;  2  Cox,  80; 

2  Ch.  Cas.  136;  2  Freem.  Ill;  2  Ventr. 
329;  1  P.  Wms.  312;  3  id.  290,  293,  n. ;  1 
Cro.  Car.  7 ;  2  Atk.  133  ;  2  Swanst.  147,  and 
the  cases  cited  in  the  note ;  1  Fonbl.  Eq.  140 ; 
1  Belt,  Supp.  Ves.  Jr.  66  ;  2  id.  361.  It  has 
been  said  that  all  persons  dealing  for  a  rever¬ 
sionary  interest  are  subject  to  this  rule ;  but  it 
may  be  doubted  whether  the  course  of  deci¬ 
sions  authorizes  so  extensive  a  conclusion,  and 
whether,  in  order  to  constitute  a  title  to  relief, 
the  reversioner  must  not  combine  the  charac¬ 
ter  of  heir ;  2  Swanst.  148,  n.  See  1  Ch.  Pr. 
112,  113,  n.,  458,  826,  838,  839.  A  mere 
hard  bargain  is  not  sufficient  around  for 
relief. 

The  English  law  on  this  subject  has  been  so 
altered  by  stat.  31  and  32  Vie.  c.  4,  that,  while 
before  that  act  slight  inadequacy  of  considera¬ 
tion  was  sufficient  to  set  the  contract  aside,  at 
present  only  positive  unfairness  will  be 
relieved  against ;  Bisph.  Eq.  §  221,  and  cases 
cited.  See  Chesterfield  v.  Janssen,  1  Lead. 
Cas.  Eq.  773,  and  notes;  Bisph.  Eq.S220  et 
seq.  1  a 

CATCHPOLE.  A  name  formerly  given 
to  a  sheriff’s  deputy,  or  to  a  constable,  or  other 
officer  whose  duty  it  is  to  arrest  persons.  He 
was  a  sort  of  sergeant.  The  word  is  not  now 
in  use  as  an  official  designation ;  Alinshew. 

CATER  COUSIN.  A  very  distant  rela¬ 
tion.  Bla.  Law  Tracts,  6. 

CATHEDRAL.  In  Ecclesiastical  Law 

A  tract  set  apart  for  the  service  of  the  church. 

the  establishment  of  Christianity,  the 
emperors  and  other  great  men  gave  large ‘tracts 

were  e^t^T011  V'6  Plrst  places  of  Publii:  worship 
e'ected,— ' which i  were  called  cathedra,  cathe- 

the^o  r  ’An/ wh,’  frr  th,eclerSy’s  residence 
hum  m  h.  churches  were  afterwards 

built  in  the  country,  and  the  clergy  were  sent 

L^TE[0riIr*  CR^DITOR-  In  Scotch 
Law.  A  creditor  whose  debt  is  secured  on 
several  parte  or  all  of  his  creditor’s  property 
Such  a  creditor  is  bound  to  take  hispavment 
with  reference  to  the  rights  of  the  sex-oSir!- 
creditors,  or,  if  he  disregards  their  rights' 
must  assign  over  to  them  his  claims.  Tlite 
rule  applies  where  he  collects  his  debts  of  a 
cautioner  (surety).  Bell,  Diet.  ® 

CATHOLIC  EMANCIPATION  ACT 

The  act  10  Geo.  IV.  c.  7.  This  art  »K 

disabilities  and  restores  all  civil  rightsTo 
Catholics,  except  that  of  holding  ecclesiastic^ 


offloc,  and  certain  high 

CATTLE  GATE.  A  ei.<n«m 
tioiiate  right  of  pasture  enjoyed  h?prOp0r‘ 
with  others.  The  right  is  measured  notT 
the  number  of  cattle  to  be  pastured  bu  lY 
relerence  to  the  rights  of  others  and  th,  V 
amount  of  pasture.  34  E.  L  &  Fn  R?,'° e 
Term,  137.  '  *  %  511  5  1 

CAUSA  (Lat.).  A  cause;  a  reason. 

A  condition ;  a  consideration.  Used  n? 

^“^“uEnglffh^  UMd  "  <* 

Property.  Used  thus  in  the  civil  law  in  the 
sense  of  res  (a  thing).  Aon  porcellum,  non 
annellum  nec  aliam  causam  (not  a  hog,  not 
a  lamb,  nor  other  thing).  Du  Can^e 

By  reason  of. 

Causa  proxima.  The  immediate  cause. 

Causa  remota.  A  cause  operating  indi- 
rectly  by  the  intervention  of  other  causes. 

In  its  general  6ense,  causa  denotes  anything 
operating  to  produce  an  effect.  Thus,  it  is  said, 
causa  causantis  causa  est  causati  (the  cause  of  the 
thing  causing  i6  the  cause  of  the  thing  caused). 

4  Gray,  Mass.  398  ;  4  Campb.  284.  In  law,  how¬ 
ever,  only  the  direct  cause  is  considered.  See 
Causa  Proxima  ;  9  Coke,  50 ;  12  Mod.  639. 

CAUSA  JACTITATIONIS  MARI- 
TAGII  (Lat.).  A  form  of  action  which  an¬ 
ciently  lay  against  a  party'  wdio  boasted  or 
gave  out  that  he  or  she  was  married  to  the 
plaintiff,  whereby'  a  common  reputation  of 
their  marriage  might  ensue.  3  Bla.  Com.  93. 

CAUSA  MATRIMONII  PRiELO- 
CUTI  (Lat.).  A  writ  lying  where  a  woman 
lias  given  lands  to  a  man  in  fee-simple  with 
the  intention  that  he  shall  marry  her,  and  he 
refuses  so  to  do  within  a  reasonable  time, 
upon  suitable  request.  Cowel.  Now  obso¬ 
lete.  3  Bla.  Com.  183,  n. 

CAUSA  PROXIMA  NON  REMOTA 
SPECTATUR  (Lat.).  The  direct  and  not 
the  remote  cause  is  considered. 

Important  questions  have  arisen  as  to  which, 
in  the  chain  of  acts  tending  to  the  production  o 
a  given  state  of  things,  is  to  be  considered 
cause.  It  is  not  merely  distance  of  place  or 
causation  that  renders  a  cause  remote, 
cause  nearest  in  order  of  causation,  which  is  a 
quate  without  any  efficient  concurring  cau^ 
produce  the  result,  may  he  considered  the  c  i 
cause.  The  rule  is  thus  stated  by  Th0****'? 
in  4  Gray,  412  :  u  Having  discovered  an  etn  ■  ’ 

adequate  cause,  that  is  to  be  deemed 
cause,  unless  some  new'  cause,  not  inciden  ,  ^ 
but  independent  of,  the  first,  6ball  be  ton  eJ, 
intervene  between  it  and  the  result/  ®e  _  \  • 
statements  of  the  rule  by  Bacon ,  Max*  „ 
Phillips,  Ins.  vol.  2,  §§  1097,  1131,  *** 

J.  14  Pet.  99.  .  .  Jn 

The  principle  is  of  frequent  apP^**1?"  § 
fire  and  marine  insurance  ;  2  Amoumt 
284;  L.  R.  4  Q.  B.  414 ;  Broom,  Max-  - 
12  East,  648;  L.  R.  4  C.  P.  206  ;  Am ? 
(1870),  216;  14  Pet.  99;  14  How.  jb- .  ^ 
Sumn.  218 ;  13  Mass.  354 ;  8  Cush.  ■*<  •  > 
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- — ■'TT/Tsoi;  hN.Y.9;  32  Penn. 
Duer,i\  B  Mom.  311;  16  if?.  427  ;  14  How. 

351  ’  1  jin  cases  of  injuries  sustained  in  con- 

35l;aD  nfnedigence;  L.  R.  4  C.  P.279  ; 
sf  Tp  90  T  U.  R-  8  Q-  B.  274  ;  85  N.  J. 

Penn  86;  1  Sm.  L.  C.  755;  109 
17 ’  nr  tortious  acts  of  the  defendant;  •: 
%  tii  ’  892.  See  V  hart.  A  egl.  §  73  el 
■  W:4  Am  L.  Rev-  201 ;  4  So.  L.  Rev.  703. 

"  CAUSA  RBI  (L*t.).  In  Civil  Law. 
Things  accessory  or  appurtenant.  All  those 
ii„4  which  a  man  would  have  had  it  the 
L  had  not  been  withheld.  Du  Cange;  1 

Mackeldey,  Civ.  Law,  55. 

CAUSARE  (Lat.  to  cause).  To  be  en- 
wred  in  a  suit ;  to  litigate;  to  conduct  a 
cause.  Used  in  the  old  English  and  in  the 
civil  law. 

CAUSATOR  (Lat.).  A  litigant;  one 
who  takes  the  part  of  the  plaintiff  or  defend¬ 
ant  in  a  suit. 

CAUSE  (Lat.  causa).  In  Civil  Law.* 

The  consideration  or  motive  for  making  a  con¬ 
tract.  Dig.  2.  14.  7 ;  Toullier,  liv.  3,  tit.  3, 
c.2,§4. 

In  Pleading.  Reason ;  motive. 

In  a  replication  de  injuria ,  for  example,  the 
plaintiff  alleges  that  the  defendant  of  liis  own 
wrong  and  without  the  cause  by  him,  etc.,  where 
the  word  cause  comprehends  all  the  facts  alleged 
as  an  excuse  or  reason  for  doing  the  act.  8  Coke, 
w ;  11  East,  451 ;  1  Chitty,  Plead.  585. 

In  Practice.  A  suit  or  action.  Any  ques- 
tion,  civil  or  criminal,  contested  before  a  court 
oi  justice.  Wood,  Civ.  Law,  301. 

?F  ACTION.  In  Practice. 

er  or  which  an  action  may  be  brought. 

whentw  ac^on  *s  sa*d  to  accrue  to  any  person 
an  act  tot  comes  to  a  right  to  bring 

Unction  between!  how®ver>  an  obvious  dis- 
though  »  nQeena  5aus?  action  and  a  right, 
right?  ThncU6fe^  action  generally  confers  a 
the  cause*  nf  \  °f  limitation  do  not  affect 

w  8e°f  actloa>  hut  take  away  the  right. 

breachof1  fT?  ^as  ^een  committed,  or  a 
action  W  U  ^  ,  occurred,  the  cause  of 

may  be  iffnn^CC*Ue^!  ^though  the  claimant 

5  B-  &  (1.  250  4  P  3nB-  &  A1<L  288’  626-; 

act‘°n  does  ti J  4  1  •  127.  A  cause  of 

fudi a state  ,.a.corue  until  the  existence  oi 
aav‘n2the  m-r.  ”n®iS  as  W'U  enable  a  person 
i^ons  concern^  ^e  at‘.ons  to  the  property  or 
c- SCO;  8  nr"eit0  Wag  an  action ;  5  B.  & 
C4DH„  m  ’  4  Bingh.  686. 

.Sty  In  Civil  Law. 

e(in8*  A  bond  Jd*  thu  Performauce  of  any 

?e,8  the  recemf  l~reby  debtor  acknowl- 

promises  to 

"j^'gation  Person  entering  into 

*  Scotch?  asurety.  h 

of>  for  the  wv  A  P^e<^Se>  bond,  or  other 
of  ti  rnianpe  of  an  obligation, 
^^judicL  hC  Satista«tion  to  be  ob- 
CldI  P^ess.  Bell,  Diet. 


CAUTIO  FIDE JUSSORIA.  Security 

r  means  of  bomls  or  pledges  entered  into  by 


by 

- - |V»\/V 

third  parties.  Du  Cange. 

CAUTIO  PIGNO  RATITIA.  A  pledge 
by  deposit  of  goods.  ® 

CAUTIO  PRO  EXPENSIS.  Security 
for  costs  or  expenses. 

This  term  is  used  among  the  civilians,  Nov. 
112,  c.  2,  and  generally  on  the  continent  of 
Europe.  In  nearly  all  the  countries  of  Europe 
a  foreign  plaintiff,  whether  resident  or  not,  is 
required  to  give  caution  pro  expensis ;  that  is, 
security  for  costs.  In  some  6tates  this  requisition 
is  modified,  and,  when  6uch  plaintiff  has  real  < 
estate  or  a  commercial  or  manufacturing  estab-  j 
lishment  within  the  state,  he  is  not  required  to  J 
give  such  caution.  Fcelix,  Droit  Intern.  Fi-ivt, 
n.  106.  ’ 

CAUTIO  USUFRUCTUARIA.  Se¬ 
curity,  which  tenants  ior  life  give,  to  preserve 
the  property  rented  free  from  waste  and  in¬ 
jury.  Erskine,  Inst.  2.  9.  59. 

CAUTION  JURATORY.  Security  given 
by  oath.  That  which  a  suspender  swears  is 
the  best  lie  can  afford  in  order  to  obtain  a  sus¬ 
pension.  Erskine,  Pract.  4.  3.  6  ;  Paterson, 
Comp. 

CAUTIONER.  A  surety;  a  bondsman. 
One  who  binds  himself  in  a  bond  with  the 
principal  for  greater  security.  He  is  still  a 
cautioner  whether  the  bond  be  to  pay  a  debt 
or  whether  he  undertake  to  produce  the  per¬ 
son  of  the  party  for  whom  he  is  bound.  Bell, 
Diet. 

CAVEAT  (Lat.  let  him  beware).  In 
Practice.  A  notice  not  to  do  an  act,  given 
to  some  officer,  ministerial  or  judicial,  by  a 
party  having  an  interest  in  the  matter. 

It  is  a  formal  caution  or  warning  not  to  do  the 
act  mentioned,  and  is  addressed  frequently  to 
prevent  the  admission  to  probate  of  wills,  the 
granting  letters  of  administration,  etc. 

1  Bouvier,  Inst.  71,  534 ;  1  Burn,  Eccl. 
Law,  19,  263;  Nelson,  Abr. ;  Dane,  Abr.; 
Ayliffe,  Parerg. ;  3  Bla.  Coin.  246  ;  2  Chitty, 
Pr.  502,  note  b\  3  Redf.  Wills,  119;  Poph. 
133;  1  Sid.  371  ;  3  Binn.  314;  3  Halst.  139. 

In  Patent  Law.  A  legal  notice  not  to 
issue  a  patent  on  a  particular  device  to  any 
other  person  without  allowing  the  caveator 
an  opportunity  to  establish  his  priority  of  in¬ 
vention. 

It  is  filed  in  the  patent-office  under  statutory 
regulations.  The  principal  object  of  filing  it 
is^to  obtain  for  an  inventor  time  to  perfect 
his  invention  without  the  risk  ot  having  a 
patent  grauted  to  another  person  for  the  same 
thing. 

Upon  the  filing  of  such  caveat  and  the  pay¬ 
ment  of  the  proper  fee,  the  jaw  provides  that 
if  application  be  made  within  the  year  or  a 
patent  with  which  the  caveat  wou  t  in  j 
manner  interfere,  the  commissioner  shall  de¬ 
posit  the  drawings,  etc.,  of  such  &PP  1  ‘ 
in  the  confidential  archives  of  his  othce,  an  l 
give  notice  thereof  by  mail  to  the  person  f  ling 
the  caveat,  who,  if  he  would  avail  lmnself  of 
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liis  caveat,  shall  file  his  description,  etc., 
within  three  months  of  the  mailing  of  the 
notice,  with  allowance  for  the  usual  time  ot 
transmission. 

As  to  the  form  of  the  caveat,  it  need  con¬ 
tain  nothing  more  than  simply  an  intelligible 
description  of  any  invention  which  the  cave¬ 
ator  claims  to  have  made,  giving  its  distin¬ 
guishing  characteristics.  It  amounts  in  effect 
to  a  notice  to  the  office  not  to  giant  a  patent 
for  the  same  thing  to  another  without  giving 
the  caveator  an  opportunity  to  show  his  better 
title  to  the  same.  Act  of  1870,  §  40.  See 
Patents. 


CAVEAT  EMPTOR  (Lat.  let  the  pur¬ 
chaser  take  care).  In  every  sale  of  real 
property,  a  purchaser’s  right  to  relief  at  law 
or  in  equity  on  account  of  defects  or  incum¬ 
brances  in  or  upon  the  property  sold  depends 
solely  upon  the  covenants  for  title  w’hich  he 
has  received ;  2  Sugd.  Vend.  425  ;  Coke,  Litt. 
384  a,  Butl.  note;  Dougl.  665  ;  1  Salk.  211 ; 
2  Freem.  1 ;  3  Swanst.  651  ;  1  Coke,  1  ;  17 
Pick.  475  ;  10  Ga.  311  ;  1  S.  &  R.  52  ;  unless 
there  be  fraud  on  the  part  of  the  vendor ;  3  B. 
&  P.  162 ;  14  Me.  133  ;  30  id.  266  ;  2  Caines, 
192;  2  Johns.  Ch.  519;  5  id.  79;  9  N.  Y. 
36;  24  Penn.  142;  4  Gill,  300;  3  Md.  Ch. 
Dec.  351  ;  1  Spenc.  353 ;  66  N.  C.  233  ;  70 
id.  713;  4  Ill.  334;  11  id.  146;  76  id.  71; 
8  Leigh,  658 ;  7  Gratt,  238  ;  15  B.  Monr.  627 ; 
Freem.  Ch.  134,  276 ;  3  Ired.  Eg.  408 ;  3 
Humphr.  347;  5  Iowa,  293;  39  Tex.  177; 
and  consult  Rawle  on  Covenants  for  Title,  4th 
ed.  565-647. 


In  sales  of  personal  property,  substantially 
the  same  rule  applies,  and  is' thus  stated  bi 
Story  (Sales,  3d  ed.  §  348).  The  purchase 
buys  at  his  own  risk,  unless  the  seller  give 
an  express  warranty,  or  unless  the  law  im 
plies  a  warranty  from  the  circumstances  o 
the  case  or  the  nature  of  the  thing  sold,  o 
unless  the  seller  be  guilty  of  fraudulent  mis 
presentation  or  concealment  in  respect  to  ; 
material  inducement  to  the  sale;  Benj.  Sales 

Pet  c'cMi  a  10  WalL  383  i  1 
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.  Consult  Rawle,  Covenants  for  Title  •  Ben 
jam, "  Sales;  Story,  Sales;  2 

p'.'i  T)  r'’  V'Ulty  ’  Sugden,  Vendors  & 
1  ;  1  Bouvier,  Inst.  954,  955. 

CAVEATOR.  One  who  files  „  cavCat. 


CEAFGILD.  Payment  0f  ,n 
An  ancient  species  of  forfeiture 
*  pel  man,  Gloss. 


animal. 

Cowel ; 


tn?|EDE\  Toass!?n;  to  transfer.  Annl 

fers  territ  by  wh,ch  ?"c  state  or  nation  tru 
Icrs  territory  to  auotlier. 


CEDENT.  An  assignor.  The  n«- 
of  a  chose  in  action.  Karnes,  Eq.  43.  'SDor 


CBDULA. 


in  Spanish  Law.  A  writt 
obligation,  under  private  signature,  by  JJ2 
a  party  acknowledges  himself  indebted  to 
another  in  a  certain  sum,  which  he  promi,,.! 
to  pay  on  demand  or  on  some  fixed  day. 

!n  order  to  obtain  judgment  on  such  an  instn. 
ment  it  is  necessary  that  the  party  executing  k 
should  acknowledge  it  in  open  court,  or  that  t 
be  proved  by  two  witnesses  who  saw  its  execution 


The  citation  affixed  to  the  door  of  an  ab¬ 
sconding  offender,  requiring  him  to  appear 
before  the  tribunal  where  the  accusation  is 
pending. 


CELEBRATION  OF  MARRIAGE. 

The  solemn  act  by  which  a  man  and  woman 
take  each  other  for  husband  and  wife,  con¬ 
formably  to  the  rules  prescribed  by  law. 


CEMETERY.  A  place  set  apart  for  the 
burial  of  the  dead.  Cemeteries  are  regulated 
in  England  and  many  of  the  United^States 
by  statute.  The  fundamental  English  act  is 
the  cemeteries  clauses  act,  1847,  10  and  11 
Yict.  c.  65. 

After  ground  has  once  been  devoted  to  this 
object  it  can  be  applied  to  secular  purposes 
only  with  the  sanction  of  the  legislature ;  L. 
Ii.  4  Q.  B.  407 ;  100  Mass.  1.  A  cemetery 
association  holds  the  fee  of  lands  purchased 
for  the  purposes  of  the  association.  The  per¬ 
sons  to  whom  lots  are  conveyed  for  burial 
purposes  take  only  an  easement — the  right  to 
use  their  lots  for  such  purposes ;  82  Barb.  42; 
46  N.  Y.  503  ;  21  Hun,  184.  In  the  absence 
of  a  deed,  or  certificate  equivajent  thereto, 
they  are  mere  licensees ;  8  B.  &  C.  288.  *1  iie*r 
rights  cease  when  the  cemetery  is  vacated,  as 
such,  by  authority  of  law ;  39  Md.  631  ;  88 
Penn.  42  ;  and  the  owner  of  a  lot  in  which  no 
interments  have  been  made,  loses  all  use  of  it 
by  the  passage  of  a  law  making  interments 
therein  unlawful;  66  Penn.  411. 

The  property  of  cemetery  associations  is 
usually  exempt  from  taxation;  118  *l^s* 
354;  86  Ill.  336  ;  and  this  exemption linelu  e 
immunity  from  claims  for  municipal  impi°'e 
ments,  e.  <7.,  a  sewer  passing  by  the  cemeti  rj  t 
37  Leg.  lnt.  264.  See  1  Waslib.  !*•  *  •  1 
Washb.  Easem.  515;  19  Am.  L.  R^g-  ba* 


CENEGILD.  In  Saxon  Law.  A 

niary  mulct  or  fine  paid  to  the  rcla  *°‘* ,  jg 
murdered  person  by  tbe  murderer  01 
lations.  Spelman,  Gloss. 

CENNINGA.  A  notice  given  bv  a  big 

a  seller  that  the  things  which  had  j)0 
“re  claimed  by  another,  in  order  .  ‘  lt ; 
ght  appear  and  justify  the  sale. 

hi8haW-  •  +  m  is  some- 

Hie  exact  significance  of  this  tor  *jce<  as 
at  doubtful.  It  probably  denoted  ^as 

ined  above.  The  finder  of  stray  « As 
t  always  entitled  to  it ;  for  Spelma  * .  j  jiave 
strange  (or  stray)  cattle,  no  hundred  pf 
an  but  with  the  consent  of  tnc  ‘  W(J  c*i> 
ungmen ;  unless  he  have  one  oi  i  > 


CENS 
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any  cenninga  (I  think  notice).” 

iSSTZ  Canadian  Law. 

nr  due  reserved  to  a  sei 


not  allow 


him 

Gloss. 


An  annual 

or  due  reserved  to  a  seignor  or  lord, 
^“loosed  merely  in  recognition  of  his 
«nd  ’iol!L  Guyot,  Inst.  c.  9. 

'ThPland  or  estate  so  held  is  called  a  censive ; 

Th®‘a"t  <s  a  censitaire.  It  was  originally  a 
the  tena»  jderabie  amount,  but  became  re- 

tribU  iin  time  to  a  nominal  sum.  It  is  distinct 
ducea  in  Xhe  cens  varies  in  amount  and 

•^mnde  of  payment.  Payment  is  usually  in 
kind, °but  may  be  in  silver.  2  Low.  C.  40. 

CENSARIA.  A  farm,  or  house  and  land, 
let  at  a  standing  rent.  Cowel. 

CENSUS  (Lat.  censere ,  to  reckon).  An 
official  reckoning  or  enumeration  of  the  in¬ 
habitants  and  wealth  of  a  country. 

The  census  of  the  United  States  is  taken 
every  tenth  year,  in  accordance  with  the  pro¬ 
visions  of  the  constitution ;  and  many  of  the 
states  have  made  provisions  for  a  similar  de¬ 
cennial  reckoning  at  intervening  periods. 
U.  S.  Laws,  73,  722,  751  ;  2  id.  1134,  1139, 
1169,  1194  ;  3  id.  1776  ;  4  Sharsw.  U.  S. 
Laws,  2179;  Rev.  Stat.  U.  S.  title  xxxi. 

CENT  (Lat.  centum ,  one  hundred).  A 
coin  of  the  United  States,  weighing  seventy- 
two  grains,  and  composed  of  eighty-eight  per 
centum  of  copper  and  twelve  of  nickel.  Act 
of  Feb.  21,  1857,  sect.  4.  See  11  U.  S.  Stat. 
at  Large,  163,  164;  Rev.  Stat.  U.  S.  §  3515 
(t  seq. 

Previous  to  the  act  of  congress  just  cited,  the 
wholly  of  copper.  By  the  act 
wetht  of  thf  ’  8tf*  at  rge’ voL  1»  P-  248  >  the 

Sh L  !  o«e,  cent  was  fixed  at  eleven  penny- 
fV264  Fains ;  the  half  cent  propor- 
?m/  rard8’  “amely’  ou  the  14th  of  Janu- 
cent  In  1’  fc  Was  reduced  to  208  grains  ;  the  half- 

^1796  (Jan^^T'bAP'  S'  S^at-  at  Lar?e>  299. 
dent  Wash b/  the  Proclamation  of  Presi- 
do  so  act  nArJn’}V  o°,Was  empowered  by  law  to 
sect.  8,  1  U.  S.  Stat. 
168  grains  - was  reduced  in  weight  to 
Gained  at thfe \v' ^1^ent  m  proportion.  It  re- 
ffofFeb.  Si  Sgh  Thntil  the  Passa?e  of  the 
t>e  coinage  nf  la,i'  Tbe  6ame  act  directs  that 
J^e  of  cents  Sf8  sha11  cease.  The  first 
^3,  and  has  hP(.n  4 16  nati°nal  mint  was  in 

Jfept  1815.  But  mCi°70tiinUeA  every  year  6ince> 
mental  pieces  m  ^  ^  and  1792  some  experi- 
^  8o-cane(j re  struck,  among  which  was 

CENTPari h  gU)a  Cent  of  those  years. 

W  Thw  (LJat-  ce^m).  In  Ro- 
>^1,  Ihe  huadredth  part. 

each 18’ a  'mndredui  rJiTf1  T?®*’  Cent‘ per  annum  S 
£^u°nUth>-the  m0Pa5,  f  Principal  was  due 

Bla  c!h‘Ch  the  fche  unit  of  time 

_  C°mi  ^  Q  K  mans  reckoned  interest ;  2 

CENTrat  ' 

tbPf1  Eaw.  C?IMINal  COURT.  In 

0rm'°ia^  Cases  of  C.°Urb  which  has  jurisdic- 
Lo,t  sdemeanor  tr(Tason’  murder,  felony, 
tain  n°n  and  courm,rtt^-  within  the  city  of 
C  arts  <*  the  coLp  MLddIesex>  and  cer- 
^  &**]*>  ofUant,es  ?f  Essex,  Kent  and 
Thj  er  jhrisdieHn  s^r,.0U9  offences  within 
it%e  c°urtwaB  n  ot  the  admiralty  court. 

V884’  “a  "«*«<•  the 

court  Of  sessions,  as  far  as 


concerned  all  the  more  sprirm*  „«• 
of  the  act  4  &  5  Will  iv  <•  „®°ffences,  by  virtue 

the  same  act,  and  the  sub6equentaaDcts  7yw,riiUTVf 
and  1  Viet.  cc.  84-89  receiver!  GT  ..  Wlll.  IV. 

jurisdiction  of  the  court  of  admiralty^6  Crimiual 
The  court  consists  of  the  lord  mayor  the 
Lord  Chancellor,  the  judges  of  the  three  su 
penor  courts  at  Westminster,  the  juXesTn 
bankruptcy,  the  judges  of  the  admiralty,  the 
dean  of  the  arches,  the  aldermen,  recover 
and  common  serjeant  of  London,  the  judges 
of  the  sheriff’s  court,  persons  who  have  been 
Lord  Chancellor,  or  judge  in  one  of  the  supe¬ 
rior  courts,  and  such  others  as  may  from  time 
to  tini6  be  appointed  by  the  crown. 

Twelve  sessions  at  least  are  held  every  year 
at  the  Sessions  House  in  the  Old  Bailey.  The 
important  cases  are  heard  in  a  session  of  the 
court  presided  over  by  two  of  the  judges  of 
the  superior  courts  at  Westminster.  Tire  less 
important  cases  are  tried  by  either  the  re¬ 
corder  or  common  serjeant,  or  a  judge  from 
the  sheriff’s  court  commissioned  for  that  pur- 
pose,  on  every  occasion  the  lord  niavor  or 
some  of  the  aldermen  being  also  present  on 
the  bench.  Two  sessions  of  the  court  adjoin 
each  other  and  sit  simultaneously. 

See  9  &  10  Viet.  c.  24;  14  &  15  Viet.  c.  55; 
19  &  20  Viet.  c.  16;  25  &  26  Viet.  c.  65; 
L.  R.  4  Q.  B.  394. 

CENTUMVIRI  (Lat.  one  hundred  men). 
The  name  of  a  body  of  Roman  judges. 

Their  exact  number  wa6  one  hundred  and  five, 
there  being  selected  three  from  each  of  the  thirty- 
five  tribes  comprising  all  the  citizens  of  Rome. 
They  constituted,  for  ordinary  purposes,  four 
tribunals  ;  but  some  cases  (called  centurnvirales 
causas )  required  the  judgment  of  all  the  judges. 

3  Bla.  Com.  515. 

CENTURY.  One  hundred.  One  hundred 
years. 

The  Romans  were  divided  into  centuries,  as  the 
English  were  formerly  divided  into  hundreds. 

CEORL.  A  tenant  at  will  of  free  condi- 
tion,  who  held  land  of  the  thane  on  condition 
of  paying  rent  or  services. 

A  freeman  of  inferior  rank  occupied  in 
husbandry.  Spelraan,  Gloss. 

Those  who  tilled  the  outlands  paid  rent ;  those 
who  occupied  or  tilled  the  inlands,  or  demesne, 
rendered  services.  Under  the  Norman  rule,  this 
term,  as  did  others  which  denoted  workmen,  es¬ 
pecially  those  which  applied  to  the  conquered 
race,  became  a  term  of  reproach,  as  is  indicated 
by  the  popular  signification  of  churl.  Cowel; 
Spelman,  Gloss. 

CEPI  (Lat.).  I  have  taken.  It  was  of 
frequent  use  in  the  returns  of  sheriffs  when 
they  were  made  in  Latin ;  as,  for  example, 
cepi  corpus  et  B.  B.  (I  have  taken  the  body 
and  discharged  him  on  bail  bond)  ;  cepi  corpus 
et  est  in  enstodia  (I  have  taken  the  body  ana 
it  is  in  custody)  ;  cepi  corpus  et  est  languidus 
(I  have  taken  the  body  and  he  is  sick). 

CEPI  CORPUS  (Lat.  I  have  taken  the 
body).  The  return  of  an  officer  who  has  ar¬ 
rested  a  person  upon  a  capias,  o  Bouuei, 
Inst.  n.  2804. 
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CEPIT  (Lat.  caper  e,  to  take;  cepit,  he 
took  or  lias  taken). 

In  Civil  Practice.  A  form  of  replevin 
which  is  brought  for  carrying  away  goods 
merely;  Wells  on  Replevin,  §53;  3  Hill, 
282.  *  Non  detinet  is  not  the  proper  answer  to 
such  a  charge  ;  17  Ark.  85.  Ami  see  3  Wise. 
399.  Success  upon  a  non  cepit  does  not  enti¬ 
tle  the  defendant  to  a  return  of  the  property ; 
5  Wise.  85.  A  plea  of  non  cepit  is  not  incon¬ 
sistent  with  a  plea  showing  property  in  a  third 
person.  8  Gill,  133. 

In  Criminal  Practice.  Took.  A  tech¬ 
nical  word  necessary  in  an  indictment  for  lar¬ 
ceny.  The  charge  must  be  that  the  defendant 
took  the  thing  stolen  with  a  felonious  design. 
Bacon,  Abr.  Indictment,  G,  1. 

CEPIT  ET  ABDUXIT  (Lat.).  He  took 
and  led  away.  Applicable  in  a  declaration  in 
trespass  or  indictment  for  larceny  where  the 
defendant  has  taken  away  a  living  chattel. 


CEPIT  ET  ASPORTAVIT  (Lat.).  He 
took  and  carried  away.  Applicable  in  a  de¬ 
claration  in  trespass  or  an  indictment  for  lar¬ 
ceny  where  the  defendant  has  carried  away 
goods  without  right.  4  Bla.  Com.  231. 

CEPIT  IN  ALIO  LOCO  (Lat.  he  took 
in  another  place).  In  Pleading.  A  plea  in 
replevin,  by  which  the  defendant  alleges  that 
he  took  the  thing  replevied  in  another  place 
than  that  mentioned  in  the  declaration;  1 
C bitty,  PI.  490  ;  2  id.  558 ;  East.  Entr.  554, 
555;  Vi  illes,  475  ;  Morris  on  Replevin,  3d 
ed.  141 :  Wells  on  Replevin,  §  707.  It  is 
the  usu;d  plea  where  the  defendant  intends  to 
avow  or  justify  the  taking  to  entitle  himself  to 
a  return  ;  4  Bouvier,  Inst.  n.  3569. 


CERT  MONEY,  The  head-money  giver 
by  the  tenants  ot  several  manors  yearly  to  the 
lords,  for  the  purpose  of  keeping  up  certaii 
interior  courts.  Called  in  the  ancient  records 
certum  letce  (leet  money).  Cowel. 

CERTAINTY .  In  Contracts.  Distinct¬ 
ness  and  accuracy  of  statement. 

A  thing  is  certain  when  its  essence,  quality, 
and  quantity  are  described,  distinctly  set  forth; 
etc.  Dig.  12. 1.  6.  It  is  uncertain  when  the  de¬ 
scription  is  not  that  of  an  individual  object,  but 

La- Civ-  Code’art' 

It  a  contract  be  so  vague  in  its  terms  that 

n°l  be  ce,rtaiDly  collected,  and 
the  statute  of  frauds  preclude  the  admissibility 

R  Tr  r*denCe  t0  «leaT  UP  «ie  difficulty,  5 
e  !8.i  °r  Pan?  evK,,'nce  cannot  supply 
the  defect,  then  neither  at  law  nor  in  equity 

Ch!  pl  us.  g,VCn  t0  lt;  1  R‘&  M.  116;  1 

It  is  a  maxim  of  law,  that  that  is  certain 
which  may  be  made  certain :  certum  e<t  ouod 
certum  reddi  potest.  Co.  Litt.  43.  For  ex 
ample,  when  a  man  sells  the  oil  he  has  in  his 
store  at  so  much  a  gallon,  although  there  is 
uncertainty  as  to  the  quantity  of  oil  yet 
inasmuch  as  it  can  be  ascertained,  the  maxim 
applies,  and  the  sale  is  good.  See,  ffene 
rally,  Story,  Eq.  §§  240-256  ;  Mitford;  Eq. 


PI.  Jeremy  ed.  41 ;  Cooper,  Eq^^T^ 
gram,  Disc.  77.  4  L  Wi. 

In  Pleading.  Such  clearness  and  distin  . 
ness  of  statement  of  the  facts  which  const‘t CU 
the  cause  of  action  or  ground  of  defence  tK 
they  may  be  understood  by  the  party  whoi! 
to  answer  them  by  the  jury  who  are  to  asce 
tain  the  truth  of  the  allegations,  and  bv  T 
court  who  are  to  give  the  judgment ;  Cow? 
682;  Hob.  295;  13  East,  107;  2  B 


267  ;  Co.  Litt.  303  ;  Comyns,  Dig.  Pleader 


c.  17 


Certainty  to  a  common  intent  is  attained  bv 
a  form  of  statement  in  which  words  are  used 
in  their  ordinary  meaning,  though  bv  amj 
ment  or  inference  they  may  be  made  to  bear 
a  different  one.  See  2  H.  Blackst.  530. 

Certainty  to  a  certain  intent  in  general  is 
attained  when  the  meaning  of  the  statute  may 
be  understood  upon  a  fair  and  reasonable  con¬ 
struction  without  recurrence  to  possible  facts 
which  do  not  appear;  1  Wms.  Saund.  49;  9 
Johns.  317  ;  5  Conn.  423. 

Certainty  to  a  certain  intent  in  particular 
is  attained  by  that  technical  accuracy  of  state¬ 
ment  which  precludes  all  argument,  inference, 
and  presumption  against  the  party  pleading. 
When  this  certainty  is  required,  the  party 
must  not  only  state  the  facts  of  his  case  in  the 
most  precise  way,  but  add  to  them  such  as 
show  that  they  are  not  to  be  controverted, 
and,  as  it  were,  anticipate  the  case  of  his  ad¬ 
versary  ;  Lawes,  PI.  54,  55. 

The  last  description  of  certainty  is  required 
in  estoppels  ;  Coke,  Litt.  303  ;  2  H.  Blackst. 
530 ;  Dougl.  159  ;  and  in  pleas  which  are  not 
favored  in  law,  as  alien  enemy  ;  8  Term.  167 ; 
6  Binn.  247.  See  10  Johns.  70;  1  Band. 
270.  With  respect  to  an  indictment,  it  is 
laid  down  that  “an  indictment  ought  to  be 
certain  to  every  intent,  and  without  any  in¬ 
tendment  to  the  contrary Cro.  Eliz-  490 , 
and  the  charge  contained  in  it  must  be  sut  y 
ciently  explicit  to  support  itself;  for  no  lati¬ 
tude  of  intention  can  be  allowed  to  inclu  t 
any  thing  more  than  is  expressed ;  2  Burr. 
H  27.  _  * 

These  decisions,  which  have  been  adop  e 
from  Lord  Coke,  have  been  subjected  to  seve 
criticism,  but  are  of  some  utility  in  dun'1  r 
attention  to  the  different  degrees  ol 
and  fulness  of  statement  required  in  di  i 
instances.  Less  certainty  is  required  v  ^ 
the  law  presumes  that  the  knowledge  o  ^ 
facts  is  peculiarly  in  the  opposite  par  '  » 
East,  85;  13  id.  112;  3  Maule  &  S.  H. 
Johns.  437.  •  e  be 

Less  certainty  than  would  otne  aVoid 
requisite  is  demanded  in  some  cases.  ,  ‘ ,  j  7, 
prolixity  of  statement.  2  W™8- pi,ittv, 
n.  1 ;  id.  41 1,  n.  4.  See,  generally, 

PI  q 

CERTIFICATE.  In  Practice- 

ing  made  in  any  court,  and  propel  ^  any 
ticated,  to  give  notice  to  another  eo 
thing  done  therein.  t  .  -vc0  tb^ 

A  writing  by  which  testimony  1S  t 
a  fact  has  or  has  not  taken  place. 


certificate  of  assize 
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— — — '  "^rTithcr  required  by  law,  as 

<SS5.  ,?!.  .“-S  - 


an  >nsolv®?iate  of  naturalization,  which  are 
alien’s  cernn  te  therein  mentioned ;  or 

evidence  ot  «  ^  -ven  0f  the  mere  motion 

voluntary,™  '  .  them,  and  are  in  no  case 

«f  f  rtfmynl  »!«•  Chmcer'J  <T>  5> 1 

evidence.  C°i '  )  2%TilleSj  549i  550. 

1  t£ '««  anciently  various  modes  of  trial 
n  ’lZ\  bv  a  certilicate  ol  various  parties, 

'■'"'  j  the  place  of  a  writ  in  a  common- 
T  '  S  Scc  Comvns,  Dig.  Certificate. 
hB,  statute,  the  certificates  ot  various  officers 
7  u-  made  evidence,  in  which  case  the 
£t  cannot  be  extended  by  including  facts 
ti,or  than  those  authorized ;  1  Maule  &  S. 

»  s  Pet  12,  29i  4  llow.  522;  13  Pick. 
*2: 14  w  442  1  Hall.  406 ;  6  S.  &  R.  324; 

3  Murph.  331 ;  llob.  La.  307.  See  Return  ; 
Notary. 

CERTIFICATE  OF  ASSIZE.  In 

Practice.  A  writ  granted  for  the  re-exami¬ 
nation  or  retrial  of  a  matter  passed  by  assize 
before  justices.  Fitzli.  A  at .  Brev.  181.  It 
is  now  entirely  obsolete.  3  Bla.  Com.  389. 
Consult,  also,  Cornyns,  Dig.  Assize  (B, 
27,  28). 

CERTIFICATE  OF  COSTS.  See 

Judge’ a  Certificate. 

CERTIFICATE  OF  REGISTRY.  A 

certificate  that  a  ship  has  been  registered  as 
the  law  requires.  3  Kent,  149.  Under  the 
United  States  statutes,  “every  alteration  in 
the  property  of  a  ship  must  be  indorsed  on 
the  certificate  of  registry,  and  must  itself  be 
registered.”  Unless  this  is  done,  the  ship  or 
vessel  loses  its  national  privileges  as  an  Ameri¬ 
can  vessel ;  1  Parsons,  Sh.  &  Adm.  50 ;  Desty, 
Sh.  &  Adm.  §§  8-28.  The  English  statutes 
make  such  a  transfer  void.  Stat.  3  &  4  Will. 
IV.  c.  54;  Stat.  17  &  18  Viet.  c.  104,  §§  44-54 ; 
Abbot,  Shipp.  12th  ed.  46. 

The  registry  is  not  a  document  required  by 
the  law  of  nations  as  expressive  ot  a  ship’s 
national  character;  4  Taunt.  367;  and  is  at 
most  only prima  facie  evidence  of  ownership; 

2  Hall,  Adm.  1;  2  Wall.  Jr.  264;  Newb. 
Adm.  176,  312;  23  Penn.  76;  1  Cal.  481 ;  33 
R  L.  &  Eq.  204;  14  East,  226  ;  16  id.  169. 
1  he  registry  acts  are  to  be  considered  as  forms 
of  local  or  municipal  institution  for  purposes 
°f  public  policy  ;  3  Kent,  149. 


CERTIORARI.  In  Practice.  A  writ 
issued  by  a  superior  to  an  inferior  court  of 
record,  requiring  the  latter  to  send  in  to  the 
former  some  proceeding  therein  pending,  or 
the  records  and  proceedings  in  some  cause 
already  terminated  in  cases  where  the  pro¬ 
cedure  is  not  according  to  the  course  of  the 
common  law. 


The  office  of  the  writs  of  certiorari  and  man¬ 
damus  is  often  much  the  same.  It  is  the  prac¬ 
tice  of  the  United  States  Supreme  Court,  upon  a 
suggestion  of  any  defect  in  the  transcript  of  the 
record  sent  up  into  that  court  upon  a  writ  of 
error,  to  allow  a  special  certiorari,  requiring  the 
court  below  to  certify  more  fully ;  3  Dali.  411 ;  7 
Cranch,  288  ;  3  How.  553  ;  9  Wall.  661.  The  same 
result  might  also  be  effected  by  a  writ  of  man¬ 
damus.  The  two  remedies  are,  when  addressed 
to  an  inferior  court  of  record,  from  a  superior 
court,  requiring  the  return  of  a  record,  much  the 
same.  But  where  diminution  of  the  record  is 
suggested  in  the  inferior  court,  and  the  purpose 
is  to  obtain  a  more  perfect  record,  and  not  merely 
a  more  perfect  copy  or  transcript,  it  is  believed 
that  the  writ  of  mandamus  is  the  appropriate 
remedy. 

In  many  of  the  states,  the  writ  produces  the 
same  result  in  proceedings  given  by  statute,  such 
as  the  proceedings  for  obtaining  damages  under 
the  mill  acts,  highway  acts,  pauper  laws,  etc.,  as 
the  writ  of  error  does  when  the  proceedings  are 
according  to  the  course  of  the  common  law. 
Where  the  lower  court  is  to  be  required  to  pro¬ 
ceed  in  a  cause,  a  writ  of  procedendo  or  manda¬ 
mus  is  the  proper  remedy. 

The  writ  lies  in  most  of  the  states  of  the 
United  States  to  remove  from  the  lower  courts 
proceedings  which  are  created  and  regulated 
by  statute  merely,  for  the  purpose  of  revision ; 
2  Mass.  89  ;  1 1  id.  466  ;  13  Pick.  195  ;  8  Me. 
293;  5  Binn.  27;  5  S.  &R.  174;  7  Halst. 
368 ;  2  Dutch.  49 ;  4  Hayw.  100 ;  2  Yerg. 
173;  1  G.  &J.  196;  8  Vt.  271  ;  1  Ohio,  383; 

2  Va.  Cas.  270;  16  Johns.  50;  20  id.  300; 
54  Barb.  589  ;  1  Ala.  95  ;  8  Cal.  58  ;  6  Mich. 
137;  and  to  complete  the  proceedings  when 
the  lower  court  refuses  to  do  so,  upon  erro¬ 
neous  grounds ;  1  Hayw.  302  ;  2  Ark.  73.  In 
England,  13  E.  L.  &  Eq.  129  ;  1  B.  &  C.  142  ; 

3  Salk.  78 ;  9  L.  R.  Q.  B.  350 ;  and  in  some 
states  of  the  United  States;  3  H.  &M’H.  115; 
Coxe,  287  ;  2  South.  539 ;  7  Cow.  141 ;  2  Yerg. 
173 ;  2  Whart.  117  ;  3  Brews.  30 ;  2  Va.  Cas. 
268;  2  Murph.  100  ;  1  Ala.  95 ;  5  R.  I.  385  ; 
the  writ  may  also  be  issued  to  remove  criminal 
valises  to  a  superior  court.  But  see  10  Ohio, 


CERTIFICATION.  In  Scotch  Law. 

A  notice  to  a  party  in  a  suit  that,  if  he  fail  to 
no  something,  certain  consequences  will  follow. 
1  uterson,  Comp. 

CERTIFIED  CHECK.  A  cheek  which 
has  been  recognized  by  the  proper  officer  as 
a  valid  appropriation  of  the  amount  of  money 
1  lerein  specified  to  the  person  therein  named, 
an'l  which  bears  upon  itself  the  evidence  ot 

8ach  recognition. 

Certification  of  a  check  is  usually  accom- 
P  ished  by  writing  the  name  of  the  officer 
authorized  to  bind  the  bank  in  that  manner, 
°.r  me  word  “good,”  across  the  tace  ot 
c  icek.  See  Check  ;  Sewall,  Bank. 


345. 

It  is  used  also  as  an  auxiliary  process  to 
obtain  a  full  return  to  other  process,  as  when, 
for  example,  the  record  of  an  inferior  court  is 
brought  before  a  superior  court  by  appeal, 
writ  of  error,  or  other  lawful  mode,  and  there 
is  a  manifest  defect  or  suggestion  ot  diminu¬ 
tion,  to  obtain  a  perfect  transcript  and  all 
papers;  3  Dali.  413;  7  Cra.  288;  9  Wheat. 
526  ;  3  Johns.  23  ;  2  Cow.  38 ;  2  South.  270, 
551 ;  7  Halst.  85 ;  1  Blackf.  32 ;  3  Ind.  316  ; 
3  Dev.  117;  1  Dev.  &  B.  382  ;  11  Mass.  414 ; 
2  Munf.  229  ;  2  T.  B.  Monr.  371 ;  16  B.  Monr. 
472;  2  Ala.  499;  1  Col.  T.  490.  .. 

It  does  not  lie  to  enable  the  superior  court 
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to  revise  a  decision  upon  matters  of  fact ;  6 
Wend.  564;  69  N.  Y.  408;  4  Halst.  209;  2 
Dutch.  303 ;  2  Green,  74,  141 ;  34  N.  J.  L. 
343  ;  10  Pick.  358 ;  112  Mass.  206  ;  40  Me. 
389  ;  65  id.  160  ;  18  111.  324;  5  Wise.  191 ; 

3  id.  736  ;  46  Cal.  667  ;  see  2  Ohio,  27  ;  nor 
matters  resting  in  the  discretion  of  the  judge 
of  the  inferior  court;  9  Mete.  423  ;  1  Dutch. 
173;  unless  by  special  statute ;  6  Wend.  564  ; 
10  Pick.  358;  4  Halst.  209;  or  where  palpa¬ 
ble  injustice  has  been  done-;  1  Miss.  112  ;  1 
Wend.  288;  8  id.  47;  2  Mass.  173,  489;  3 
id.  188,  229. 

It  does  not  lie  where  the  errors  are  formal 
merely,  and  not  substantial ;  8  Ad.  &  E.  413  ; 

4  Mass.  567 ;  1 7  id.  351 ;  1  Mete.  Mass.  122 ; 
6  Miss.  578  ;  42  Me.  395  ;  56  Me.  184  ;  59 
111.  225;  nor  where  substantial  justice  has 
been  done  though  the  proceedings  were  in¬ 
formal  ;  24  Me.  9  ;  20  Pick.  71  ;  24  id.  181 ; 
13  Tex.  18;  32  Wise.  467. 

It  is  granted  or  refused  in  the  discretion  of 
the  superior  court;  Colby,  Pr.  351;  8  Me. 
293  ;  24  id.  9  ;  2  Mass.  445  ;  17  id.  352  ; 
2  N  H.  210;  15  Wend.  198;  2  Hill,  9,  14; 
26  Barb.  437  ;  34  N.  J.  L.  261;  4  T.  B. 
Monr.  420;  1  Miss.  112;  28  Ark.  87;  16  Yt. 
446;  24  Ga.  379;  L.  R.  5  Q.  B.  466  ;  and 
the  application  must  disclose  a  proper  case 
upon  its  face  ;  8  Ad.  &  E.  43  ;  17  Mass.  351 ; 
2  Hawks.  102;  1  Ashm.  51,  215;  2  Harr. 
Del.  459;  Wright,  Ohio,  130;  4  Jones,  No. 
C.  309;  18  Ark.  449  ;  17  Ill.  31 ;  4  Tex.  1  • 
2  Swan,  176. 

.  T]ie  judgment  is  either  that  the  proceed¬ 
ings  below  be  quashed  or  that  they  be  af¬ 
firmed;  8  Yerg.  102,  218;  5  Mass.  423;  11 
id.  466  ;  12  G.  &  J.  329  ;  6  Coldw.  362  ;  see 
35  N.  H.  315,  either  wholly  or  in  part;  5 
Mass.  420;  13  id.  433:  13  Pick.  195; 
Ohio,  200;  13  Johns.  461;  15  id.  195.  See, 
also,  1  Overt.  58;  2  Ilayw.  38;  4  Ala.  357. 
Ihe  costs  are  discretionary  with  the  court ;  16 
t.  426 ;  6  Ind.  367;  but  at  common  law 
Part}r  recovers  costs ;  8  Johns.  321  ; 
12  Y  end.  262  ;  11  Mass.  465  ;  3  N.  H.  44 

110>  ?(>()  !  an(i  the  matter  is  regulated  by 
statute  m  some  states ;  4  Watts  4^1  •  "i 

cSAn«,s“pMA!'DAMD8' 

Consult  4  Bla.  Com.  262,  265;  Redf.  Railw. 

™d  s!atesUth0ntie8  °n  th°  Practice  of  tb«  sev- 

eERViSAR11  (cervisice,  ale).  Amon* 
JJj  ^xons,  tenants  who  were  bound  to  sup- 

fcLcXy.  0rf,S  toble- 

CERVISIA.  Ale.  Cervisarius.  An 
ahvbrewer;  an  ale-house  keeper.  Cowel ; 

CESIONARIO.  In  Spanish  Law  An 

assignee.  White,  New  Recop.  304. 

CESSAVIT  PER  BIENNIUM  (J  at 

has  ceased  for  two  years).  ln  Praotii 
An  obsolete  writ,  which  could  formerly  have 
been  sued  out  when  the  defendant  had  for 

Kr £  "r?1"0!1  *?  perform  so,.h 


to  do  by  his  tenure  and  had 
lands  sufficient  goods  or  chattel*  ^  i  ®18 
trained.  Fitzh.  Nat.  Brev.  208  Tt  f  (lis' 
where  a  religious  house  held  lands  ouTS' 
ti°n  of  performing  certain  spiritual  Jf- 
which  it  failed  to  do.  3  Bla.  Com.  >32  'CeS 

CESSET  EXECUTIO  (Lat  let  ' 
tion  stay).  In  Practice.  The  formal  o£ 
for  a  stay  of  execution,  when  proceeding  in 
court  were  conducted  in  Latin.  See  F*t  J 

TION. 

CESSET  PROCESSUS  (La,.  ]et 
cess  stay).  In  Practice.  The  formal  4Tr 
for  a  stay  of  process  or  proceedings,  when  the 
proceedings  111  court  were  conducted  in  Latin 
See  2  Dougl.  627;  11  Mod.  231. 

CESSIO  BONORUM  (Lat.  a  transfer 
of  property).  In  Civil  Law.  An  assign- 
ment  of  his  property  by  a  debtor  for  the  bene- 
fit  of  his  creditors. 

Such  an  assignment  discharged  the  debtor 
to  the  extent  of  the  property  ceded  only,  but 
exempted  him  from  imprisonment,  1%.  2.* 
4.  25  ;  48.  19.  1  ;  Nov.  4.  3.  And  see  La. 
Civ.  Code,  2166;  2  Mart.  La.  112;  2  La. 
354;  11  id.  531  ;  2  Mart.  La.  n.  s.  108;  5 
id.  299;  4  Wheat.  122;  1  Kent,  422. 

CESSION  (Lat.  cessio ,  a  yielding). 

In  Civil  Law.  An  assignment.  The 
act  by  which  a  party  transfers  property  to 
another. 

In  Ecclesiastical  Law.  A  surrender. 
^  hen  an  ecclesiastic  is  created  bishop,  or 
when  a  parson  takes  another  benefice,  with¬ 
out  dispensation,  the  first  benefice  becomes 
void  bv  a  legal  cession  or  surrender.  Cowel. 

In  Governmental  Law.  The  transfer  of 
land  by  one  government  to  another. 

L  ranee  ceded  Louisiana  to  the  United 
States,  by  the  treaty  of  Paris,  of  April  30, 
1803  ;  Spain  made  a  cession  of  East  and  cst 
Horida,  by  the  treaty  of  Feb.  22,  1819. 
Cessions  have  been  severally  made  to  the 
general  government  of  a  part  of  their  territory 
by  New  York,  Virginia,  Massachusetts,  Con¬ 
necticut,  South  Carolina,  North  Carolina, 
and  Georgia.  See  Gordon,  Dig.  art.  2236— 
2250. 

CESSIONARY.  In  Scotch  Law.  An 
assignee.  Bell,  l)iet. 

CESTUI  QUE  TRUST.  He  for  whose 
benefit  another  person  is  seised  of  lands  or 
tenements  or  is  possessed  of  personal  property* 
He  who  has  a  right  to  a  beneficial  intcre^ 
in  and  out  of  an  estate  the  legal  title  to  whit  i 
is  vested  in  another.  2  Wash.  R.  P* 

He  may  be  said  to  be  the  equitable  owner , 
Williams,  R.  P.  135;  1  Spence,  -Eq*.”11^ 
497  ;  1  Ed.  Ch.  223  ;  2  Pick.  29;  is  entitled 
therefore,  to  the  rents  and  profits ;  may  tran 
fer  his  interest,  subject  to  the  provisions  of 
instrument  creating  the  trust ;  1  Spence,  '  r 
Jur.  507  ;  2  Washb.  Real  Prop.  5 
defend  his  title  in  the  name  of  his  tnn*  ’ 
Cruise  Dig.  tit.  12.  e.  4,  §  4;  but  has i  no 
legal  title  to  the  estate,  as  he  is  merely  *  1 
ant  at  will  if  he  occupies  the  estate  ;  -  ‘ 
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_  16C.  B.  652;  1  Washb.  R. 

Son-  Cb.  472 ;  ^  amoved  from  possession 

P.  88;  alid  ‘  I;cctment  by  his  own  trustee ; 

ffiu. 'iW  «4i  ».!*". 

K».508-  See  Trust. 
rKTUI  QUE  USE.  He  for  whose 
C  ,-7i  ,n,l  is  held  by  another  person. 
bCHh  Jho  Iris  a  right  to  take  the  profits  ot 
.  K  which  another  has  the  legal  title  ami 
*ndI  ion  together  with  the  duty  of  defend- 
CTie  %A  .0  M  the  estates 

thereof ;  Tudor,  Lead.  Cas.  -o2  i  -  Hla. 
Com.  330.  See  2  Washb.  R.  P.  95  ;  Lsk. 

CESTUI  QUE  VIE.  He  whose  life  is 
the  measure  of  the  duration  of  an  estate.  1 
Washb.  R.  P-  88. 

CHACEA.  A  station  for  game,  more  ex¬ 
tended  than  a  park,  less  so  than  a  forest ;  the 
liberty  of  hunting  within  such  limits.  Cowel. 

The  driving  or  hunting  animals ;  the  way 
along  which  animals  are  driven.  Spelman, 
Gloss. 

CHAFE  WAX.  An  officer  in  chancery 
who  fits  the  wax  for  sealing  to  the  writs, 
commissions,  and  other  instruments  there 
made  to  be  issued  out.  He  is  probably  so 
called  because  he  warms  ( chaufe )  the  wax. 

CHAFFERS.  Anciently  signified  wares 
and  merchandise :  hence  the  word  chaffering , 
which  is  yet  used  for  buying  and  selling,  or 
beating  down  the  price  of  an  article.  The 
word  is  used  in  stat.  3  Edw.  III.  c.  4. 

CHALDRON.  A  measure  of  capacity, 
equal  to  fifty-eight  and  two-thirds  cubic  feet, 
nearly ;  Cowel. 

CHALLENGE.  In  Criminal  Law.  A 

request  by  one  person  to  another  to  fight  a 
dutd.  No  particular  form  of  words  is  neces- 
sar3:  to  constitute  a  challenge,  and  it  may  be 
oral  or  written ;  6  Blackf.  20;  12  Ala.  276  ; 
t  &  M.  181;  3  Dana  (Ky.),  418. 
ending  a  challenge  is  a  high  offence  at  com- 
10a  law,  and  indictable  as  tending  to  a 
of  the  peace;  Hawk.  PI.  Cr.  b.  1, 
,‘9  ’  *  3  ?  3  East,  581;  6  id.  464;  1  Dana, 

1  South.  40;  2  M’Cord,  334;  1  Const. 
2n. lT  .  ks’  487  ?  2  Ala.  506  ;  6  Blackf. 
c  i  9  Leigh,  603  ;  3  Rog.  133;  3  Wheel. 
ai  ’  as\245.  He  who  carries  a  challenge  is 
punishable  by  indictment;  3  Cra.  C.  C. 

Dra  ,  •  most  9^  the  states,  this  barbarous 

1CG  r!S-  Punisliable  by  special  laws.  2 
larlp  ’  Crim’  Law>  §§  312-315.  And  in  a 
th(T  *  -n^m^)er  °*  them  by  their  constitutions 
a  el  $iVm&  aceepting,  or  knowingly  carrying 
holfl  en?e’ (toprivcs  the  party  of  the  right  to 
toon  i0®06  honor  or  profit  in  the  com- 
367  ’  Uesty’s  Const,  of  California,  pp. 

Gran  tok  20  Jolins-  457  ;  1  Munf.  4G8;  28 
if  130  5  10  Bush,  725. 
inrr  the  civilized  nations,  challeng- 

t°  <lest°  1Gr  t0  *s  a  crime>  88  calculated. 
P^rtak  ^  ^ie  Pu^*c  peace ;  and  those  who 
hunkl.0  ln  ^le  offence  arc  generally  liable  to 
of  offi??.enk  1°  Spain,  it  is  punished  by  loss 
es,  rents,  and  honors  received  from  the 


king,  and  the  delinquent  is  incapable  to  hold 
them  in  future;  Aso  &  M.  Inst.  b.  2,  t.  19, 
c.  2,  §  6.  See,  generally,  Joy,  Chalk ;  1  Rus¬ 
sell,  Cr.  275  ;  2  Bishop,  Crim.  Law,  chap, 
xv ;  6  J.  J.  Marsh.  120;  1  Const.  107;  1 
Munf.  468. 

In  Practice.  An  exception  to  the  jurors 
who  have  been  arrayed  to  pass  upon  a  cause 
on  its  trial. 

An  exception  to  those  who  have  been  re¬ 
turned  as  jural's;  Co.  Litt.  155  b. 

The  most  satisfactory  derivation  of  the  word  is 
that  adopted  by  Webster  and  Crabb,  from  call, 
challenge  implying  a  calling  off.  The  word  is 
also  used  to  denote  exceptions  taken  to  a  judge’s 
capacity  on  account  of  interest ;  2  Binn.  454  ;  4 
id.  349 ;  and  to  the  sheriff  for  favor  as  well  as 
affinity  ;  Co.  Litt.  158  a ;  10  S.  &  R.  336  ;  11  id. 
303. 

Challenges  are  of  the  following  classes : — 
To  the  array.  Those  which  apply  to  all 
the  jurors  as  arrayed  or  set  in  order  by  the 
officer  upon  the  panel.  Such  a  challenge  is, 
in  general,  founded  upon  some  error  or  mani¬ 
fest  partiality  committed  in  obtaining  the 
panel,  and  which,  from  its  nature,  applies  to 
all  the  jurors  so  obtained.  These  are  not 
allowed  in  the  Lnited  States  generally;  Col¬ 
by,  Pr.  235;  2  Blatchf.  435;  6  Miss.  20; 
the  same  end  being  attained  by  a  motion 
addressed  to  the  court,  but  are  in  some  states  ; 
33  Penn.  338 ;  12  Tex.  252;  41  id.  417;  24 
Miss.  445;  1  Mann.  451;  20  Conn.  510;  1 
Zabr.  656;  5  Johns.  133;  1  Cowen,  432;  2 
Blackf.  332  ;  82  Penn.  306. 

For  cause.  Those  tor  which  some  reason 

IS  &SS1U[16(1» 

These  may  be  of  various  kinds,  unlimited 
in  number,  may  be  to  the  array  or  to  the  poll, 
and  depend  for  their  allowance  upon  the  ex¬ 
istence  and  character  of  the  reason  assigned. 

To  the  favor.  Those  challenges  to  the  poll 
for  cause  which  are  founded  upon  reasonable 
errounds  to  suspect  that  the  juror  will  act 
under  some  undue  influence  or  prejudice, 
though  the  cause  be  not  so  evident  as  to  au¬ 
thorize  a  principal  challenge;  Co.  Litt.  147 
a,  157  a;  Bacon,  Abr.  Juries,  E,  5 ;  3  Mis. 
823.  Such  challenges  are  at  common  law 
decided  by  triors,  and  not  by  the  court.  See 
Trioks;  16  N.  Y.  501;  14  N.  J.  L.  195. 
But  see  24  Ark.  346 ;  21  N.  Y.  134;  6  Hun, 

140.  , 

Peremptory.  Those  made  without  assign¬ 
ing  any  reason,  and  which  the  court  must 
allow.  The  number  of  these  in  trials  lor 
felonies  was,  at  common  law,  thirty-five ;  4 
Bla.  Com.  354 ;  but,  by  statute,  lias  been 
reduced  to  twenty  in  most  states,  and  is 
allowed  in  criminal  cases  only 
offence  is  capital;  2  Blatchf.  C.  C.  470;  10 
B.  Monr.  125;  8  Ohio  St.  98;  25  Mo.  10.  , 
see  5  Wis.  824;  1  Jones,  Is.  C.  289,  lb 
Ohio,  854;  while  in  civfl  cases i  the  nght  is 
not  allowed  at  all ;  9  Exch.  4.2  2  F.  &  F. 

137;  2  Blatchf.  470;  or,  if  allowed,  onlj  to 
a  very  limited  extent;  5  Harr.  Del.  245 ;  7 
Ohio5St.  155;  9  Barb.  161;  -0  Conn.  510; 
8  Blackf.  507 ;  S  Iowa,  216, 
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To  the  poll.  Those  made  separately  to 
each  juror  to  whom  they  apply.  Distin¬ 
guished  from  those  to  the  array. 

Principal.  Those  made  for  a  cause  which 
when  substantiated  is  of  itself  sufficient  evi¬ 
dence  of  bias  in  favor  of  or  against  the  party 
challenging;  Co.  Litt.  156  b.  See  3  Bla. 
Com.  363 ;  4  id.  353.  They  may  be  either 
to  the  array  or  to  the  poll ;  Co.  Litt.  1 56  a,  b. 

The  importance  of  the  distinction  between 
principal  challenges  and  those  to  the  favor  is 
found  in  the  case  of  challenges  to  the  array  or  of 
challenges  to  the  poll  for  favor  or  partiality.  All 
other  challenges  to  the  poll  must,  it  seems,  be 
principal.  The  distinctions  between  the  various 
classes  of  challenges  are  of  little  value  in  modern 
practice,  as  the  "court  generally  determine  the 
qualifications  of  a  juror  upon  suggestion  of  the 
cause  for  challenge,  and  examination  of  the  juror 
upon  oath  when  necessary.  See  Tkioks. 

The  causes  for  challenge  are  said  to  be 
either  propter  honoris  respectum  (from  regard 
to  rank),  which  do  not  exist  in  the  United 
States ;  propter  defectum  (on  account  of  some 
defect),  from  personal  objections,  as  alienage, 
infancy,  lack  of  statutory  requirements  ;  prop¬ 
ter  affectum  (on  account  of  partiality),  from 
some  bias  or  partiality  either  actually  shown 
to  exist  or  presumed  from  circumstances; 
propter  delictum  (on  account  of  crime),  in¬ 
cluding  cases  of  legal  incompetency  on  the 
ground  of  infamy;  Co.  Litt.  155  b  et  seq. 

These  causes  include,  amongst  others,  alien- 
age,  Y\  all.  C.  C.  147,  but  see  2  Cranch,  C.  C. 
3 ;  incapacity  resulting  from  age,  lack  of  statu¬ 
tory  qualifications ;  10  Gratt.  767  ;  nartialitu 
arising  from  near  relationship;  19  N.  H.  372  • 
19  Penn.  95;  10  Gratt.  690;  Busb.  330;  32 
Me.  310;  20  Conn.  87;  2  Barb.  Ch.  331 ;  3 
Ind.  198;  47  Ga.  538;  see  38  Me.  44  ;  19N. 
H.  351 ;  an  interest  in  the  result  of  the  trial  • 
11  Ind  234 ;  8  Cush.  69 ;  21  N.  H.  438 ;  1 
abr.656;  1 1  Mo.  247 ;  conscientious  scruples 
as  to  Ending  a  verdict  of  conviction  in  a  capital 
5  *  5a.ld"-  78  i  16  Tex.  206,  445  ;  7  Ind. 

3  Ga-  453  ?  17  Miss.  115; 
A01"?’  rn64;  13  H-  536  ;  see  13  Ark! 

of  societies  4f  '  5  CuS-h’  295  ;  ™»>bership 
B  si  .  .  V^d<‘r  some  circumstances ;  13  Q. 

ffia  munlS-f4-l4Gra^  18  ’  citizenship 
Iowa  22T^i  -V  oCreSt0d  in  the  case;  13 
rlnd  119  ri  M  51  N-Y.  506;  51 

dicated  by  declarations  o(  riT  ^  5  -  W' 
as  to  the  result  of  the  trial ;  l  Z&r*  lOG-'TJ 
Ohio,  198;  1  Johns.  316;  60  Ill  4^9  Jer 
75  Penn.  424;  76  id.  414;  79  id 
Ind.  68;  see  96  U.  S.  640;  6  Ind  X’  2 
opinions  formed  or  expressed  as  tr/tA’  -T 
or  innocence  of  one  accWd  of  £  ‘  J  f  £‘ 
I06;  30  Miss.  627;  2  Wall.  J,  ’39A  f' 
Humphr.  456;  13  Ill.  6*5  •  9  r  ‘  333  ’  10 
19  Ohio.  1 98  ;  5  Ga.  85.  See  1  Dutch *56 «4.°t  k 
Ga.  49b;  18  id.  383  ;  7  Ind.  S32  9?’  ° 

531;  16  Ill.  364;  1  Cal.  379 -Tf’ A  «  ’ 

7  Gratt.  593;  12Mo.  223  ;  ^8  Conn  5 

as  T!{  Chal.len0e-  Both  parties,  in  civil 

LSS*  ch,lk.n" 


cause ;  and  equal  privileges  are 


generally 


a  juror  has  been  challenged  by  one’  party' 3 
found  indifferent,  he  may  yet  be  challL  i 
by  the  other ;  32  Miss.  389.  A  juror  hjl 
right  to  challenge  himself,  and  though  a  AX 
cause  of  challenge  subsists,  yet,  ff 
party  will  take  advantage  of  it,  the  court  can 
not  reject  him;  1  N.  J.  L.  220;  but  see‘49 
Miss.  641.  M 

The  time  to  make  a  challenge  is  between 
the  appearance  and  swearing  of  the  jurors  •  8 
Gratt.  637  ;  3  Jones,  N.  C.  443  ;  3  Iowa  216 * 
23  Penn.  12  ;  8  Gill,  487  ;  8  Blackf.  194-  3 
Ga.  453  ;  14  La.  Ann.  461  ;  4  Nev.  265;  22 
Mich.  76  ;  113  Mass.  297  ;  but  see  7  Ala.  189; 

I  Curt.  C.  C.  23.  It  is  a  general  rule  at  com¬ 
mon  law  that  no  challenge  can  be  made  till 
the  appearance  of  a  full  jury;  4  B.  &  Aid. 
476  ;  45  Cal.  323  ;  on  which  account  a  party 
who  wishes  to  challenge  the  array  may  pray  a 
tales  to  complete  the  number,  and  then  make 
his  objection.  Challenges  to  the  array,  where 
allowed,  must  precede  those  to  the  poll;  and 
the  right  to  the  former  is  waived  by  making 
the  latter;  Co.  Litt.  158  a\  Bacon,  Abr. 
Juries,  E,  11  ;  6  Cal.  214  ;  but  see  13  Wall. 
434.  In  cases  where  peremptory  challenges 
are  allowed,  a  juror  unsuccessfully  challenged 
for  cause  may  subsequently  be  challenged 
peremptorily;  4  Bla.  Com.  356;  6  Term, 
531  ;  4  B.  &  Aid.  476.  See  5  Cush.  295. 

Manner  of  making.  Challenges  to  the  array 
must  be  made  in  writing ;  1  Mann.  451 ;  1 
Iowa,  141  ;  but  challenges  to  the  poll  are 
made  orally  and  generally  by  the  attorney’s 
or  party’s  saying,  “Challenged,”  or,  “I chal¬ 
lenge,”  or,  “We  challenge;”  1  Chitty,  Cr. 
Law,  533-541  ;  4  Hargrave,  St.  Tr.  740; 
Trials  per  Pais,  172  ;  Cro.  Car.  105.  See  43 
Me.  11  ;  25  Penn.  134;  82  id.  306. 

CHAMBER.  A  room  in  a  house.  There 
may  be  an  estate  of  freehold  in  a  chamber  as 
distinct  and  separate  from  the  ownership  o 
the  rest  of  the  house;  1  Term,  701  ;  Coke, 
Litt.  48  i;  4  Mass.  576  ;  1  Mete.  Mass.  538 i 
10  Conn.  318;  and  ejectment  will  lie  tor  a 
deprivation  of  possession;  1  Term,  701, 
Pick.  293;  though  the  owner  thereof  does 
not  thereby  acquire  any  interest  in  the  lan<  , 

II  Mete.  448.  See  Brooke,  Abr.  Demand, 
20  ;  6  N.  H.  555  ;  3  Watts,  243  ;  3  Leon.  21^ 

Consult  Washburn;  Preston;  Heal  Troj 
erty. 

CHAMBER  OF  ACCOUNTS.  ^ 
French  Law.  A  sovereign  court, 
antiquity,  in  France,  which  took  cognisa 
of  and  registered  the  accounts  of  the  r 
revenue :  nearly  the  same  as  the  English  co 
of  exchequer.  Encyc.  Brit. 

A  ?0* 

.  CHAMBER  OF  COMMERCE. 

ciety  of  the  principal  merchants  and  a  j 
of  a  city,  who  meet  to  promote  the  gel  ^ 
trade  and  commerce  of  the  place.  Va\hia. 
these  are  incorporated,  as  in  Phila*h‘  P 
Similar  societies  exist  in  all  the  large  t 


CHAMBERS 


299 


CHANCELLOR 


"rTXieg,  and  are  known  by  various 

oe:« » °r  Trade- etc- 
“"chambers.  In  Practice.  The  private 
C  7f  the  iu(l<n;.  Anv  hearing  before  a 
•°l!!e  which  does  not  take  place  during  a 
Cm  of  court  or  while  the  judge  is  sitting  in 
c0urt,  or  an  order  issued  under  sueh  circum¬ 
stances,  is  said  to  be  tn  chambers,  The  aet 
„av  be  an  official  one,  and  the  hearing  may 
he  in  the  court-room ;  but  if  the  court  is  not  in 
session,  it  is  still  said  to  be  done  in  chambers. 

CHAMPART.  In  French  Law.  The 
grant  of  a  piece  of  land  by  the  owner  to  an¬ 
other,  on  condition  that  the  latter  would  de¬ 
liver  to  him  a  portion  of  the  crops.  18  Toul- 
lier,  n.  182. 

CHAMPERTOR.  In  Criminal  Law. 

One  who  makes  pleas  or  suits,  or  causes  them 
to  be  moved,  either  directly  or  indirectly,  and 
sues  them  at  his  proper  costs,  upon  condition 
of  having  a  part  of  the  gain.  Stat.  33  Edw. 
I.  stat.  2. 

CHAMPERTY.  A  bargain  with  a  plain¬ 
tiff  or  defendant  in  a  suit,  for  a  portion  of  the 
land  or  other  matter  sued  for,  in  case  of  a 
successful  termination  of  the  suit  which  the 
ehampertor  undertakes  to  carry  on  at  his  own 
expense.  See  19  Alb.  L.  J.  468. 

Champerty  differs  from  maintenance  chiefly  in 
this,  that  in  champerty  the  compensation  to  be 
given  for  the  service  rendered  is  a  part  of  the 
matter  in  suit,  or  some  profit  growing  out  of  it ; 
16  Ala.  488;  24  Ala.  n.  s.  472  ;  9  Mete.  489;  1 
Jones,  Eq.  100 ;  5  Johns.  Ch.  44 ;  4  Litt.  117 ;  57 
Ga.  263;  10  Ileisk.  339  ;  89  Ill.  183;  while  in 
simple  maintenance  the  question  of  compensa¬ 
tion  does  not  enter  into  the  account ;  2  Bishop, 
Cr.  Law,  §  131 ;  53  Iud.  317. 

The  offence  was  indictable  at  common  law ; 
4blu.Com.  135;  1  Pick.  415;  5  T.  B.  Monr. 
413;  1  Swan,  393;  8  M.  &  W.  691  ;  see  1 
vino,  132;  3  Greene,  472  ;  18  Ill.  449;  28 
k  490;  6  Tex.  275  ;  and  in  some  of  the 
P  09  °*  the  United  States  by  statute  ;  see  L. 
r  8  Q-  B-  112;  2  App.  Gas.  186  ;  4  L.  R. 
f' 43 ;  37  Me.  196;  14  N.  Y.  289;  18  Ill. 

‘3  id.  11;  15  B.  Monr.  64;  14  Conn. 
1  ’  n?  ^onn-  565 ;  38  Tex.  458 ;  2  Mo.  App. 

Champerty  avoids  contracts  into  which  it 
n  eis;  g  j  389.  A  common  instance  of 
.  naniperty  is  where  an  attorney  agrees  with  a 
lent  to  collect  by  suit  a  particular  claim  or 
tin'1"*'  \n  Sener£d,  receiving  a  certain  propor- 
on  ot  the  money  collected ;  9  Ala.  N.  s.  755 ; 
‘  ul-  305;  1  Ohio,  132;  4  Dowl.  304;  ora 
percentage  thereon ;  1 7  Ala.  N.  8.  206 ;  9 

sei»  V  tv9,’  ^  Bishop,  Cr.  Law,  §  132.  And 
48.  79 ;  4  Buer,  275;  1  Pat.  &  H. 

o°L  Bl.  449;  15  B.  Monr.  64  ;  29  Ala.  N. 
•076;  6  Dana,  479  ;  17  Ark.  608  ;  4  Mich. 

8  R:  r-  389 ;  12  id.  94 ;  53  Ill.  275 ;  7 
j,.,  355.  The  doctrine  of  champerty  does 

v  -(JPPv  to  judicial  sales;  10  Yerg.  460;  5 
1.  320. 

orSf AMPI0N-  He  who  fights  for  another, 
fj„] , *°.  fakes  his  place  in  a  quarrel.  One  w  10 
12, U  us  0WU  battles.  Bracton,  1,  4,  t.  2,  c. 


CHANCE.  See  Accident. 

CHANCE-MEDLEY.  In  Criminal  Law. 

A  sudden  affray,  i  his  word  is  sometimes 
applied  to  any  kind  of  homicide  by  misadven¬ 
ture,  but  in  strictness  it  is  applicable  to  such 
killing  only  as  happens  in  defending  one’s  self. 
4  Bla.  Com.  184. 

CHANCELLOR.  An  officer  appointed 
to  preside  over  a  court  of  chancery,  invested 
with  various  powers  in  the  several  states. 

The  office  of  chancellor  i6  of  Roman  origin.  He 
appears  at  first  to  have  been  a  chief  scribe  or  sec¬ 
retary,  but  was  afterwards  invested  with  judicial 
power,  and  had  superintendence  over  the  other 
officers  of  the  empire.  From  the  Romans  the 
title  and  office  passed  to  the  church  ;  and  there¬ 
fore  every  bishop  of  the  Catholic  church  has,  to 
this  day,  his  chancellor,  the  principal  judge  of 
his  consistory.  When  the  modern  kingdoms  of 
Europe  were  established  upon  the  ruins  of  the 
empire,  almost  every  state  preserved  its  chancel¬ 
lor,  with  different  jurisdictions  and  dignities,  ac¬ 
cording  to  their  different  constitutions.  In  all  he 
seems  to  have  had  a  supervision  of  all  charters, 
letters,  and  sueh  other  public  instruments  of  the 
crown  as  were  authenticated  in  the  most  solemn 
manner ;  and  when  seals  came  into  use,  he  had 
the  custody  of  the  public  seal.  See  Cancella- 
rius. 

An  officer  bearing  this  title  is  to  be  found  in 
most  countries  of  Europe,  and  is  generally  in¬ 
vested  with  extensive  authority.  The  title 
and  office  of  chancellor  came  to  us  from  Eng¬ 
land.  Many  of  our  state  constitutions  provide 
for  the  appointment  of  this  officer,  who  is  by 
them  and  by  the  laws  of  the  several  states  in¬ 
vested  with  power  as  they  provide ;  see  1 
Spence,  Eq.  Jur. ;  Encyc.  Am.  ;  4  Viner, 
Abr.  374;  \Voodd.  Lect.  95. 

In  England  the  title  is  borne  by  several 
functionaries ;  thus  (see  Mozley  &  Whiteley’s 
Law  Dictionary,  s.  v.). 

The  Lord  High  Chancellor  is  speaker  of 
the  house  of  lords,  formerly  presided  over 
the  court  of  chancery,  and  is  principal  judge 
of  the  high  court  of  justice  under  the  judica¬ 
ture  act,  1873.  He  is  a  privy  councillor  by 
virtue  of  his  office,  and  visitor  of  all  hospitals 
and  colleges  of  the  king’s  foundation  for  which 
no  other  visitor  is  appointed.  To  him  belongs 
the  appointment  of  justices  of  the  peace 
throughout  the  kingdom.  Cowel;  3  Bla. 
Com.  38,  47  ;  2  Steph.  Com.  382  ;  3  id.  320. 

The  Chancellor  of  the  Duchy  of  Lan¬ 
caster,  who  presides  over  the  court  of  the 
duchy,  to  judge  and  determine  controversies 
relating  to  lands  holden  of  the  king  in  right  of 
the  Duchy  of  Lancaster.  This  court  has  a  con¬ 
current  jurisdiction  with  the  court  of  chancery 
in  matters  relating  to  the  duchy.  Cowel ;  3 
Bla.  Com.  78;  3  Steph.  Com.  347,  n. 

The  Chancellor  of  the  Exchequer  is  an 
officer  who  formerly  sat  in  the  court  of  ex¬ 
chequer,  and,  with  the  rest  of  the  court, 
ordered  things  for  the  king’s  benefit ;  CoiceJ. 
This  part  ot ‘  his  functions  is  now  practically 
obsolete;  and  the  chancellor  of  the  exche¬ 
quer  is  now  known  as  the  minister  of  state 
who  has  control  over  the  national  revenue 
and  expenditure.  2  Steph.  Com.  458. 
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The  Chancellor  of  a  University,  who  is 

the  principal  officer  of  the  university.  His 
office  is  for  the  most  part  honorary.  The 
chancellor’s  court  has  a  jurisdiction  over  the 
members  of  the  university,  and  the  judge  of 
the  court  is  the  vice-chancellor  or  his  deputy. 
3  Bla.  Com.  83  ;  3  Stepli.  Com.  299,  300 ;  1 
id.  67  ;  4  id.  325. 

The  Chancellor  of  a  Diocese  is  the 

officer  appointed  to  assist  a  bishop  in  matters 
of  law,  and  to  hold  his  consistory  courts  for 
him;  1  Bla.  Com.  382;  2  Stepli.  Com.  672. 

CHANCELLOR  S  COURTS  IN  THE 
TWO  UNIVERSITIES.  In  English  Law. 

Courts  of  local  jurisdiction  in  and  for  the  two 
univerities  of  Oxford  and  Cambridge  in  Eng¬ 
land. 

These  courts  have  jurisdiction  of  all  civil 
actions  or  suits,  except  those  in  which  a  right 
of  freehold  is  involved,  and  of  all  criminal 
offences  and  misdemeanors,  under  the  degree 
of  treason,  felony,  or  mayhem,  at  Oxford 
when  a  scholar  or  privileged  person  is  one  of 
the  parties,  and  at  Cambridge  when  both  par¬ 
ties  are  scholars  or  privileged  persons  and  the 
cause  of  action  arose  within  the  town  of  Cam¬ 
bridge  or  its  suburbs ;  3  Bla.  Com.  83,  n.  ; 
Stat.  19  &  20  Viet.  c.  17,  §  18,  c.  88;  Rep. 
temp.  Hardw.  241  ;  2  Wils.  406  ;  12  East,  12; 
13  id.  635;  15  id.  634.  The  judge  of  the 
chancellor’s  court  at  Oxford  is  a  vice-chancel¬ 
lor,  with  a  deputy  or  assessor.  An  appeal  lies 
from  his  sentence  to  delegates  appointed  by  the 
congregation,  thence  to'  delegates  appointed 
by  the  house  of  convocation,  and  thence,  in 
casfr  of  any  disagreement  only,  to  judges 
delegates  appointed  by  the  crown  under  the 
great  seal  in  chancery;  3  Stepli.  Com.  453, 
455. 

They  are  now  governed  by  the  common  and 
statute  law  of  the  realm.  Stat.  17  &  18  Viet. 
2i.  81»  §  45 ;  18  &  19  Viet.  c.  36  ;  19  &  20 
Viet.  cc.  31,  95;  20  &  21  Viet.  c.  25. 

See  Court  of  Chan- 

CHANTRY.  A  church  or  chapel  en¬ 
dowed  with  lands  for  the  maintenance  of 

2“  t0^l>'  mass  for  the  souls  of  the 
tlonors.  Termes  de  la  Ley  ;  Cowel. 

CHAPELRY .  The  precinct  of  a  chapel  • 

rp^5^rxI.:,rSi,„Tls 

built  and  maintained  by  a  private  person  for 
his  own  use  and  at  Ins  own  expense,  or  free 
chapels,  so  called  from  their  freedom  or  ox! 
emption  from  all  ordinary  jurisdiction  „„ 
chapels  of  ease,  which  are  built  by  the  mother- 
church  for  the  case  and  convenience  of  it, 

and  controi!'  andremaiu  Under  jurisdiction 

CHAPTER.  In  Ecclesiastical  Law 

A  congregation  of  clergymen. 

signlll!LaaniM,>  18  ■l<>Vne<1  '*£•*■>».  whieh 

b  nos  a  little  head ;  it  being  a  kind  of  head, 


not  only  to  govern  the  diocese  ^ 

KST1'’ bM  al»  f» 

CHARACTER.  In  Evidence  TK 

opinion  generally  entertained  of  a  per,™  . 
rived  from  the  common  report  of  the  V  i 
who  are  acquainted  with  him.  3  S  &  r  ,,Pie 
3  Mass.  192;  3  Ksp.  236.  K-336; 

A  clear  distinction  exists  between  the  strim 
meaning  of  the  words  character  and  reputaUnn 
Character  is  defined  to  be  the  asscmE.1  ; 
qualities  which  distinguish  one  person  ftan 
other,  while  reputation  is  the  opinion  of  charae^ 
generally  entertained;  Worcester,  Diet  Thi 
distinction,  however,  is  not  regarded  either  in  the 
statutes  or  in  the  decisions  of  the  courts  -  thus 
a  libel  is  said  to  be  an  injury  to  character;  the 
character  of  a  witness  for  veracity  is  said  to  be 
impeached ;  evidence  is  offered  of  a  prisoner's 
good  character ;  Abbott,  Law  Diet. 

The  moral  character  and  conduct  of  a  per¬ 
son  in  society  may  be  used  in  proof  before  a 
jury  in  three  classes  of  cases :  first ,  to  afford 
a  presumption  that  a  particular  party  has  not 
been  guilty  of  a  criminal  act;  second ,  to  affect 
the  damages  in  particular  cases,  where  their 
amount  depends  on  the  character  and  conduct 
of  any  individual ;  and,  third ,  to  impeach  or 
confirm  the  veracity  of  a  witness. 

Where  the  guilt  of  an  accused  party  is 
doubtful,  and  the  character  of  the  supposed 
agent  is  involved  in  the  question,  a  presump¬ 
tion  of  innocence  arises  from  his  former  con¬ 
duct  in  society,  as  evidenced  by  his  general 
character ;  since  it  is  not  probable  that  a  per¬ 
son  of  known  probity  and  humanity  would 
commit  a  dishonest  or  outrageous  act  in  the 
particular  instance.  But  where  it  is  a  ques¬ 
tion  of  great  and  atrocious  criminality,  the 
commission  of  the  act  is  so  unusual,  so  out  of 
the  ordinary  course  of  things  and  beyond 
common  experience — it  is  so  manifest  that  the 
offence,  if  perpetrated,  must  have  been  in¬ 
fluenced  by  motives  not  frequently  operating 
upon  the  human  mind — that  evidence  of  char¬ 
acter,  and  of  a  man’s  habitual  conduct  under 
common  circumstances,  must  be  consider!1 
far  inferior  to  what  it  is  in  the  instance  o 
accusations  of  a  lower  grade.  Against  facts 
strongly  proved,  good  character  cannot  aval . 
It  is  therefore  in  smaller  offences,  in  such i  as 
relate  to  the  actions  of  daily  and  common  i ( * 
as  when  one  is  charged  with  pilfering  an( 
stealing,  that  evidence  of  a  high  character 
honesty  will  satisfy  a  jury  that  the  actu> 
is  not  likely  to  yield  to  so  slight  a  tempta  i ■ 

In  such  case,  where  the  evidence  is  d<m  ’ 
proof  of  character  may  be  given  vrit  r  . 
effect.  But  still,  even  with  regard  t  ^ 
higher  crimes,  testimony  of  good  c;i:ir  1  ^ 
though  of  less  avail,  is  competent  evn  ^ 
the  jury,  and  a  species  of  evidence  ''  11  s 
accused  has  a  right  to  offer.  But  it  be  ^ 
one  charged  with  an  atrocious  crime,  1  ^rong 
der,  to  prove  a  high  character,  am  )  strong 
evidence,  to  make  it  counterbalance  -  ^ 

amount  of  proof  on  the  part  of  the  P  ^ 
tion.  It  is  the  privilege  of  the  accuy< 
his  character  in  issue,  or  not.  B  K 
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,  then 


'TlflJTevidence  of  good  character 
S  prosecution  may  give  evidence  to  rebut 
2  counteract  it.  But  it  is  not  competent 
f  r  the  government  to  give  m  proof  the  bad 
character  of  the  defendant,  unless  lie  first 
opens  that  line  of  inquiry  by  evidence  of  good 
character.  Per  Shaic ,  C.  J.,  5  Cush.  325. 
See  5  Esp.  13  ;  1  Campb.  460  ;  3  id.  519  ;  2 
Strange,  925;  2  State  Tr.  1038;  1  Coxe, 
424  •  5  S.  &  R.  352  ;  2  Bibb,  286  ;  3  id,  195 ; 
5  Day,  260;  7  Conn.  116;  14  Ala.  382;  6 
Cowen,  673  ;  3  Hawks,  105.  Negative  evi¬ 
dence  of  character  is  competent ;  22  Minn. 

*  407. 

On  the  trial  of  an  indictment  for  homicide 
evidence  offered  generally  to  prove  that  the 
deceased  was  well  known,  and  understood  to 
be  a  quarrelsome,  riotous,  and  savage  man,  is 
inadmissible;  1  Whart.  Cr.  L.  §  641  ;  but  for 
the  purpose  of  showing  that  the  homicide  was 
justifiable  on  the  ground  of  self-defence,  proof 
of  the  character  of  the  deceased  may  be  ad¬ 
mitted,  if  it  is  also  shown  that  the  prisoner 
was  influenced  by  his  knowledge  thereof  in 
committing  the  deed ;  26  Ohio,  162.  Unless 
the  character  of  the  deceased  is  attacked,  it  is 
clearly  not  admissible  for  the  prosecution  to 
prove  its  peaceableness ;  1  Whart.  Cr.  L.  § 
641. 

In  some  instances,  evidence  in  disparage¬ 
ment  of  character  is  admissible,  not  in  order 
to  prove  or  disprove  the  commission  of  a  par¬ 
ticular  fact,  but  with  a  view  to  damages.  In 
actions  for  criminal  conversation  with  the 
plaintiff’s  wile,  evidence  may  be  given  of  the 
wile’s  general  bad  character  for  want  of  chas¬ 
tity,  and  even  of  particular  acts  of  adultery 
committed  by  her  previous  to  her  intercourse 
with  the  defendant;  Buller,  N.  P.  27,  296; 
12  Mod.  232  ;  3  Esp.  236.  See  5  Munf.  10. 
As  to  the  statutory  use  of  the  word  44  charac¬ 
ter,”  see  8  Barb.  603 ;  5  Park.  Cr.  C.  254  ; 

3  la.  389:  id.  430;  18  id.  372;  49  id.  531. 

In  actions  for  slander  or  libel,  the  law  is 
'Well  settled  that  evidence  of  the  previous 
general  character  of  the  plaintiff,  before  and 
at  the  time  of  the  publication  of  the  slander  or 
mel,  is  admissible,  under  the  general  issue, 
ln  litigation  of  damages.  The  ground  of 
admitting  such  evidence  is  that  a  person  of 
disparaged  fame  is  not  entitled  to  the  same 
measure  of  damages  as  one  whose  character  is 
mi  flemished.  And  the  reasons  which  autlio- 
riZ(:  the  admission  of  this  species  of  evidence 
under  the  general  issue  alike  exist,  and  require 
Js  admission,  where  a  justification  has  been 
P ;  aded  but  the  defendant  has  failed  in  sus- 
^unmg  it;  Stone  v.  Varney,  7  Mete.  86, 
u‘re  the  decisions  are  collected  and  review- 
’  **  Cush.  241;  3  Pick.  378;  4  Denio, 
20  Vt.  232;  6  Penn.  170;  2  Nott  & 
5]1;  1  id.  268;  Heard,  Lib.  &  Sland. 
If/-  1  Johns.  46  ;  11  id.  38.  When 
1(  cnee  is  admitted  touching  the  general 
‘aracter  of  a  party,  it  is  manifest  that  it  is  to 
confined  to  matters  in  reference  to  the 
30;)llre  °*  charSe  aSainst  him  5  2  Wend. 


The  party  against  whom  a  witness  is  called 
may  disprove  the  facts  stated  by  him,  or  may 
examine  other  witnesses  as  to  his  general  char¬ 
acter;  but  they  will  not  be  allowed  to  speak 
of  particular  facts  or  parts  of  his  conduct ; 
Buller,  N.  P  296.  For  example,  evidence 
of  the  general  character  of  a  prosecutrix  for  a 
rape  may  be  given,  as  that  she  was  a  street¬ 
walker  ;  but  evidence  of  specific  acts  of  cri¬ 
minality  cannot  be  admitted  ;  3  C.  &  P.  589. 
And  see  17  Conn.  467;  18  Me.  372;  14 
Mass.  387  ;  5  Cox,  Cr.  Cas.  146.  The  regu¬ 
lar  mode  is  to  inquire  whether  the  witness 
under  examination  has  the  moans  of  knowing 
the  former  witness’s  general  character,  and 
whether,  from  such  knowledge,  he  would  be¬ 
lieve  him  on  his  oath  ;  4  State  Tr.  693  ;  4 
Esp.  102  ;  17  Wall.  586.  In  answer  to  such 
evidence  against  character,  the  other  party 
may  cross-examine  the  witness  as  to  his  means 
of  knowledge  and  the  grounds  of  his  opinion, 
or  he  may  attack  such  witness’s  general  char¬ 
acter,  and  by  fresh  evidence  support  the  char¬ 
acter  of  his  own  ;  2  Stark.  151,  241 ;  Starkie, 
Ev.  pt.  4,  1753  to  1758;  1  Phillips,  Ev. 
229.  A  party  cannot  give  evidence  to  confirm 
the  good  character  of  a  witness,  unless  his 
general  character  has  been  impugned  by  his 
antagonist ;  9  Watts,  1 24.  Consult  Wharton ; 
Greenleaf;  Phillips;  Starkie;  Evidence;  Ros- 
coe,  Crim.  Evidence. 


CHARGE!.  A  duty  or  obligation  imposed 
upon  some  person.  A  lien,  'incumbrance,  or 
claim  which  is  to  be  satisfied  out  of  the  specific 
thing  or  proceeds  thereof  to  which  it  applies. 

To  impose  such  an  obligation;  to  create 
such  a  claim. 

To  accuse. 

The  distinctive  significance  of  the  term  rests  in 
the  idea  of  obligation  directly  bearing  upon  the 
individual  thing  or  person  to  be  affected,  and 
binding  him  or  it  to  the  discharge  of  the  duty  or 
satisfaction  of  the  claim  imposed.  Thus,  charg¬ 
ing  an  estate  with  the  payment  of  a  debt  is  ap¬ 
propriating  a  definite  portion  to  the  particular 
purpose ;  charging  a  person  with  the  commission 
of  a  crime  is  pointing  out  the  individual  who  is 
bound  to  answer  for  the  wrong  committed; 
charging  a  jury  is  stating  the  precise  principles 
of  law  applicable  to  the  case  immediately  in 
question.  In  this  view,  a  charge  will,  in  general 
terms,  denote  a  responsibility  peculiar  to  the 
person  or  thing  affected  and  authoritatively  im¬ 
posed,  or  the  act  fixing  such  responsibility. 

In  Contracts.  An  obligation,  binding 
upon  him  who  enters  into  it,  which  may  be 
removed  or  taken  away  by  a  discharge. 
Termes  dc  la  Ley. 

An  undertaking  to  keep  the  custody  of 
another  person’s  goods. 

An  obligation  entered  into  by  the  owner  of 
an  estate,  which  binds  the  estate  for  its  per¬ 
formance.  Comyns,  Dig.  Rent ,  c.  6 ;  2  Ball 
&  B.  223. 

In  Devises.  A  duty  imposed  upon  a  de¬ 
visee,  either  personally,  or  with  respect  to 
the  estate  devised. 

Where  the  charge  is  personal,  the  devisee 
will  generally  take  the  fee  of  the  estate  de- 
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vised;  4  Kent,  540;  2  Bla.  Com.  108^  3 
Term,  356;  6  Johns.  185  ;  24  Pick.  139; 
but  he  will  take  only  a  lite  estate  it  it  be 
upon  the  estate  generally;  5  Term,  558;  4 
East,  496  ;  14  Mees.  &  W.  698 ;  3  Mas.  209  ; 
10  Wheat.  231;  10  Johns.  148;  18  id.  35  ; 
7  Paige,  Ch.  481 ;  15  Me.  436 ;  8  Harr.  &  J. 
208;  9  Mass.  161;  unless  the  charge  be 
greater  than  a  life  estate  will  satisfy ;  6  Co. 
1 6  ;  4  Term,  93  ;  1  Barb.  102  ;  24  Pick.  138  ; 
1  Washb.  R.  P.  59.  A  charge  is  not  an  interest 
in,  but  a  lien  upon,  lands;  3  Mas.  768  ;  12 
Wheat.  498;  4  Mete.  Mass.  523. 

Consult  Washburn,  Real  Property  ;  Kent ; 
Preston,  Estates;  Roper,  Legacies;  Williams, 
Executors. 

In  Equity  Pleading.  An  allegation  in 
the  bill  of  matters  which  disprove  or  avoid  a 
defence  which  it  is  alleged  the  defendant  is 
supposed  to  pretend  or  intend  to  set  up. 
Story,  Eq.  PI.  §31. 

It  is  frequently  omitted,  and  this  the  more 
properly  as  all  matters  material  to  the  plain¬ 
tiffs  case  should  be  fully  stated  in  the  stating 
part  of  the  bill.  Cooper,  Eq.  PI.  11  ;  11 
Yes.  Ch.  574;  2  Anstr.  543.  See  2  Hare, 
Ch.  264. 

In  Practice.  The  instructions  given  by 
the  court  to  the  grand  jury  or  inquest  of  the 
county,  at  the  commencement  of  their  ses¬ 
sion,  in  regard  to  their  duty. 

The  exposition  by  the  court  to  a  petit  jury 
of  those  principles  of  the  law  which  the  latter 
are  bound  to  apply  in  order  to  render  such  a 
verdict  as  will,  in  the  state  of  facts  proved  at 
the  trial  to  exist,  establish  the  rights  of  the 
parties  to  the  suit. 

The  essential  idea  of  a  charge  is  that  it  is  au¬ 
thoritative  as  an  exposition  of  the  law,  which 
the  jury  are  bound  by  their  oath  and  by  moral 
obligations  to  obey ;  10  Mete.  285-287 ;  13  N  H 
5o6 ;  21  Barb.  566 ;  2  Blackf.  162;  1  Leigh,  588  : 
?<w£.7S;d3  j-  j-  Marsh.  150;  21  How!"  St.  Tr! 
103J ,  89  Penn.  522.  See  5  South.  L.  Rev.  352. 

i6’  stat<?6» the  Jury  are  consti- 

eHmtJ  idge8  0f  the  laW  as  wel1  as  of  the  facts  in 

lates  the  S'"?  arra»gemcnt  which  assimi- 
lates  the  duties  of  a  judge  at  once  to  those  of 

ofeth!>°nrIat0t  °f  a,6mall-t,ized  town-meeting:  and 
^des  R,Dt0r  °f  a  Cla8s  of  *a"'-studen\s,  be- 
f  , subjecting-  successive  criminals  to  a  code  of 
laws  varying  as  widely  as  the  imnulses  of 

bound  to  sum  up  thXWhLn  jnu8 r‘S  11  ot 
§  79;  SHawksM  Butft  dPo\umJ,UritB’ 

must  present  all  the  material  facte -  6  w  £ 

“Ai  “  wr  reefer! 

atThc  ti?  or  'the  "omission 

It  should  be  a  clear  and  explicit  statement 
f  'c  law  *PPlicable  to  the  condition  of  the 
tacts,  4  Hawks,  61;  1  A.  K.  Marsh  76  •  ^ 
IJana,  35;  1  Bail.  482;  4  Conn.  350°.’  I 
>Yen£  7°;  10  Mete.  14,  263  ;  1  Mo.  97  •’  oj 
■  39 »  16  Vt-  6‘9 ;  3  Green,  32 ;  5  Blackf. 


296  :  6  W.  &  S.  488  ;  23  Penn.  76  •  j  (>-11 
127;  adding  such  comments  on  the  Widen  ’ 
as  are  necessary  to  explain  its  application,  f 
Me.  42;  1  Const.  216;  1  W.  &PS  J’ 
Ga.  385  (though  in  some  states  the  conn  i 
prohibited  by  law  from  charging  as  to  matter 
of  fact,  u  but  may  state  the  testimony  and 
the  law  <?.  g .,  California,  Tennessee,  South 
Carolina,  Georgia,  Massachusetts,  etc.)  •  and 
may  include  an  opinion  on  the  weight  of  evi 
deuce;  13  How.  115;  2  M.  &  G.  721  -  34  v’ 
H.  460;  8  Conn.  431;  81  Penn.  139  ;  5  Cow 
243  ;  28  Vt.  223  ;  5  Jones,  No.  C.  393  ’ 
though  the  rule  is  otherwise  in  some  states* 
79  Ill.  441  ;  53  Ga.  162;  31  Ark.  807;  but 
should  not  undertake  to  decide  the  facts*  7 
J.  J.  Marsh.  410;  3  Dana,  66;  7  Cow.  29* 
10  Ala.  n.  8.  599 ;  10  Gill  &  J.  346 ;  5  R.  L 
295  ;  unless  in  the  entire  absence  of  opposing 
proof;  5  Gray,  440;  7  Wend.  160;  17  Vt. 
176 ;  26  Mo.  523 ;  1  Penn.  68 ;  28  Ala.  n.s. 
675.  And  see  3  Dana,  566. 

For  the  efFect  of  an  omission  or  refusal  to 
charge  on  important  points  of  law,  see  1 
Wash.  C.  C.  198;  4  Halst.  149;  10  Mo.  354; 
5  Ohio,  375;  15  id.  123;  5  Wend.  289;  12 
Conn.  219;  11  N.  H.  547;  4  Jones,  No.  C. 
23;  10  Miss.  268;  6  Penn.  61 ;  17  Ga.  351. 
Erroneous  instructions  in  matters  of  law 
which  might  have  influenced  the  jury  in 
forming  a  verdict  are  a  cause  for  a  new  trial; 

5  Mass.  365;  12  Pick.  177;  9  Conn.  107;  4 
Hawks,  64 ;  even  though  on  hypothetical 
questions;  11  Wheat.  59;  14  Tex.  483;  6 
Cal.  214;  on  which  no  opinion  can  be  re¬ 
quired  to  be  given  ;  5  Ohio,  88  ;  11  Gill  &  J. 
388;  3  Ired.  470;  5  Jones,  No.  C.  388;  5 
Ala.  n.  s.  383 ;  28  id.  100 ;  3  Humphr.  466; 

6  id.  317;  6  Mo.  6;  20  N.  H.  354;  16  Me. 

171;  23  id.  246  ;  5  Cal.  478 ;  5  Blackf.  112; 
16  Miss.  401;  9  Tex.  536;  16  id.  229; 
Iowa,  509  ;  18  Ga.  411 ;  Hilliard,  New  Trials; 
but  the  rule  does  not  apply  where  the  instruc¬ 
tions  could  not  prejudice  the  cause;  11 
342;  1  McLean,  509;  2  How.  457.  Any 
decision  or  declaration  by  the  court  upon  *■ 
law  of  the  case,  made  in  the  progress  0  1 

cause,  and  by  which  the  jury  are  influen 
and  the  counsel  controlled,  is  considered  wi 
the  scope  and  meaning  of  the  term  k  ins  r 
lions  Hilliard,  New  Trials,  255. 

See  Thompson,  Charging  Juries. 

CHARGE  DES  AFFAIR®®; 
CHARGE  D’AFFAIRES.  In  *nt® 
tional  Law.  The  title  of  a  diplomatic  r 
sentative  or  minister  of  an  inferior  g  ^.g 
to  whose  care  are  confided  the  atlair 
nation.  .  .  qn(]  is 

He  has  not  the  title  of  imnistefi 
generally  introduced  and  admitted  1  c  y s 
verbal  presentation  of  the  minis,  ce  ad- 
departure,  or  through  letters  ol  ore  ^  t0 
dressed  to  the  minister  of  state  ot  tn  .  ^ 
which  he  is  sent.  He  has  the  es®CI}%  jjb  s2l* 
of  a  minister;  1  Kent,  39,  n. ;  .  4  js  the 

The  first  form  of  the  phrase  here  gi  j  1, 
one  used  in  the  act  of  congress 
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f'TJI7*h«0l»  <ll(‘  P'vsi,1,,"t  is  authorized  to 
,81U’  \i,  officer  a  sura  not  greater  than  at 
ullow  *%four  thousand  five  hundred  dollars 
,1,c”„lim  as  a  compensation  lor  his  personal 
jervices  and  expenses ;  2  Story,  U.S.  Laws, 
1171. 

CHARGE  TO  ENTER  HEIR.  In 
Brotch  Law.  A  writ  commanding  a  per- 
,m  to  enter  heir  to  his  predecessor  within 
Ltv  (lavs,  otherwise  an  action  to  be  raised 
jnainst  him  as  if  he  had  entered. 

"The  heir  mitfht  appear  and  renounce  the  suc¬ 
cession,  whereupon  a  decree  cognition*  cauta 
nosed,  ascertaining  the  creditor’s  debt.  If  the 
L.jr  did  not  appear,  he  then  became  personally 
liable  to  the  creditor.  A  charge  was  either  gene¬ 
ral  or  special,  or  general-special.  Charges  are 
now  abolished,  by  10  <te  11  Viet.  e.  48,  §  10,  and 
a  summons  of  constitution  against  the  unentered 
heir  substituted. 

CHARGES.  The  expenses  which  have 
been  incurred  in  relation  either  to  a  transac¬ 
tion  or  to  a  suit.  Thus,  the  charges  incurred 
for  his  benefit  must  be  paid  by  a  hirer  ;  the 
defendant  must  pay  the  charges  of  a  suit.  In 
relation  to  actions,  the  term  includes  some¬ 
thing  more  than  the  costs,  technically  so 
called. 

CHARITABLE  USES,  CHARITIES. 

Gifts  to  general  public  uses,  which  may  ex¬ 
tend  to  the  rich  as  well  as  the  poor.  Ambl. 
651 ;  2  Sneed,  305. 

Gifts  to  such  purposes  as  are  enumerated 
in  the  act  43  Eliz.  c.  4,  or  which,  by  analogy, 
are  deemed  within  its  spirit  or  intendment. 
Boyle,  Charity,  17. 

They  had  their  origin  under  the  Christian  dis¬ 
pensation,  and  were  regulated  by  the  Justinian 
bode.  Code  Just.  i.  3,  be  Episc .  et  Cler. ;  Do- 

g V6,1’,b-4>t-2’§6>251Eq.  C*B- 

tin  Blimey  8  argument  on  the  Girard 

Hr  ’  Cha6tel  on  the  Charity  of  the  Primi- 
t*  hurchcs,  b.  1,  c.  2,  b.  2,  c.  10;  Codex  dona - 
Ptorurn,  passim.  Under  that  system,  do- 
ami  ,?*0r  Pious  uses  which  had  not  a  regular 
iuri.r, .rrntaed  destination  were  liable  to  be  ad- 
III  (!'  *  xiva  ^»  untB  the  edicts  of  Valentinian 
thp  rvv  uc.iari  decla**ed  that  legacies  in  favor  of 
wer,,  tJf8 u  d  be  maintained  even  if  the  legatees 
Work  i/J  dcHi"nated.  Justinian  completed  the 
coffer*  611011  general  gifts  into  the 

hlshmiK*  n  f-Burch,  to  be  administered  by  the 
rule  Sfnr  ff0U^  8eera  that,  by  the  English 
trusts  8tatute,  general  and  indefinite 

provided  Charit^  eHP(1ciaily  if  no  trustees  were 
Under  thk  viere>  lnvaBtl*  If  sustainable,  it  was 
respect  a  Ul^  8  PrcrotfaRve,  exercising  in  that 
to  lbe  diaiJ^S  analogous  to  that  of  the  ordinary 
Statute  J  tv°?  ^>ona  vacantia  prior  to  the 
Buko,  Ch»r  j^tnhutl0us ;  F.  Moore,  882,  800; 
Cas.  I  Vern.  224,  note  ;  1 

1  Am  T*  t  ’  pl*  1  Vee.  Sen.  225;  Hob. 
atat. 43*Tri/.  The  main  purpose  of 

Here  charitoi  ?* c'  ^  Was  define  the  imcs  which 
J°«ewhieh  48  contradistinguished  from 
;ere  horned  1 r  the  Reformation  in  England, 

application  •  and  to  secure  their 

^  VnfKloof  nrlC  f,llortm-  89>  103.  This  statute, 
niU  'r  hs  infl^ecdin^  feH  into  disuse,  although 
^charlZT1^  and  by  it8  mere  operation 
Jj*  have  been  JTi0  uPheld  which  would  othcr- 
3  5hVoidJ  Shelf.  Mortm.  278, 279,  and 
u%h,  470;  Nelson,  Lex  Test.  137; 


Boyle,  Char.  18  et  scq. ,  1  Burn,  Eccl.  Law,  317  a. 
Under  this  statute,  courts  of  chancery  are  em¬ 
powered  to  appoint  commissioners  to  superintend 
the  application  and  enforcement  of  charities;  and 
if,  from  any  cause,  the  charity  cannot  be  applied 
precisely  as  the  testator  has  declared,  such  courts 
exercise  the  power  in  some  eases  of  appropriating 
it,  according  to  the  principles  indicated  in  the 
devise,  as  near  as  they  can  to  the  purpose  ex¬ 
pressed.  And  this  is  called  an  application  cy  ores : 
8  Washb.  R.  P.  514.  See  Cy  Pres.  ' 

There  is  no  need  of  any  particular  persons 
or  objects  being  specified  ;  the  generality  and 
indefiniteness  of  the  object  constituting  the 
charitable  character  of  the  donation  ;  Hoyle, 
Char.  23. 

They  embrace  gifts  to  the  poor  of  every 
class,  including  poor  relations,  where  the  in¬ 
tention  is  manifest;  33  Penn.  9;  2  Sneed, 
305  ;  4  Wheat.  518;  1  Sumn.  276  ;  10  Penn. 
23;  35  N.  11.445;  28  Penn.  23;  for  every 
description  of  college  and  school,  and  their 
instructors  and  pupils,  where  nothing  contrary 
to  the  fundamental  doctrine  of  Christianity  is 
taught ;  to  all  institutions  for  the  advance¬ 
ment  of  the  Christian  religion;  7  B.  Monr. 
351,  481  ;  4  Ired.  Eq.  19;  30  Penn.  425;  to 
all  churches;  10  Cush.  129  ;  7  S.  &  It.  559  ; 

4  Iowa,  180;  chapels,  hospitals,  orphan-asy¬ 
lums;  33  Penn.  9;  12  La.  An.  301;  8  Rich. 
Eq.  190;  125  Mass.  321;  even  when  dis¬ 
crimination  is  made  in  favor  of  members  of 
one  religious  denomination ;  90  Penn.  21 ; 
dispensaries;  27  Barb.  260;  and  the  like;  2 
Sandf.  Cli.  46;  to  general  public  purposes; 
30  Penn.  437  ;  as  supplying  water  or  light  to 
towns,  building  roads  and  bridges,  keeping 
them  in  repair,  etc.;  24  Conn.  350;  and  to 
other  charitable  purposes  general  in  their  cha¬ 
racter;  4  II.  I.  414;  12  La.  An.  301;  5 
Ohio  St.  237  ;  33  Penn.  415;  81  Penn.  445; 

5  Ind.  465;  L.  R.  10  Eq.  246  ;  L.  R.  1  Eq. 
585 ;  L.  R.  4  Ch.  App.  309  ;  L.  R.  20  Eq. 

483.  i  • 

When  the  purposes  of  a  charity  may  be 
best  sustained  by  alienating  the  specific  pro¬ 
perty  bequeathed  and  investing  the  proceeds 
in  a  different  manner,  a  court  of  equity  has 
jurisdiction  to  direct  such  sale  and  investment, 
taking  care  that  no  deviation  of  the  gift  be 
permitted;  6  Wall.  169. 

Before  the  recent  acts,  charities  in  England 
were  interpreted,  sustained,  controlled,  and 
applied  by  the  court  of  chancery,  in  virtue  of 
its  general  jurisdiction  in  equity,  aided  by  the 
stat.  43  Eliz.  c.  4  and  the  prerogative  of  the 
crown  ;  the  latter  being  exercised  by  the  lord 
chancellor,  as  the  delegate  of  the  sovereign 
acting  as  parens  patriot;  Spence,  Eq.  Jur. 
439,  441  ;  12  Mass.  537.  The  subject  has 
since  been  regulated  by  various  statutes, 
Charitable  Trusts  Act  of  1853  16  &  J7  ViQt. 
C.  137,  amended  by  18  &  1®  Viet  c.  ?® 

6  21  Viet.  c.  76;  Tudor’s  Charitable  Trust 
Act  vassim.  By  the  Toleration  Act,  1  A\  m. 
&  M  c.  18,  charitable  trusts  for  promoting 

the  religious  opinions  of  Protesrant  Wntera 

have  been  held  valid  ;  2  Ves.  Sen.  278  Ro¬ 
man  Catholics  share  in  their  benefits  2  &  3 
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Will.  IV.  c.  115;  and  Jews,  by  9  &  10  Viet, 
c.  59,  §  2.  The  stat.  43  Eliz.  c.  4  has  not 
been  re-enacted  or  generally  followed  in  the 
United  States.  In  some  of  them  it  has  been 
adopted  by  usage  ;  but,  with  several  striking 
exceptions,  the  decisions  of  the  English  Chan¬ 
cery  upon  trusts  for  charity  have  furnished 
the  rule  of  adjudication  in  our  courts,  without 
particular  reference  to  the  fact  that  the  most 
remarkable  of  them  were  only  sustainable  un¬ 
der  the  peculiar  construction  given  to  certain 
phrases  in  the  statute;  Boyle,  Char.  18  et  seq. 
The  opinion  prevailed  extensively  in  this 
country  that  the  validity  of  charitable  endow¬ 
ments  and  the  jurisdiction  of  courts  of  equity 
in  such  cases  depended  upon  that  statute. 
These  views  were  assailed  in  1833  by  Bald¬ 
win,  J.  (in  Bright.  346),  in  1835  in  7  Vt. 
241,  and  in  1844  by  Mr.  Binneyin  the  Girard 
will  case  in  2  How.  128;  95  U.  S.  304.  It 
is  now  conceded  as  settled  that  courts  of 
equity  have  an  inherent  and  original  jurisdic¬ 
tion  over  charities,  independent  of  the  statute; 
Perry,  Trusts,  §  694;  45  Me.  122;  28  Ala. 
299;  29Mo.  543;  35  Ind.  246  ;  27  Tex.  173. 

In  Virginia  and  New  York,  that  statute, 
with  all  its  consequences,  seems  to  have  been 
repudiated ;  3  Leigh,  450 ;  22  N.  Y.  70,  & 
App.  So  in  North  Carolina,  Connecticut, 
Maryland,  and  the  District  of  Columbia;  1 
Dev.  Eq.  276 ;  1  Hawks,  96  ;  4  Ired.  Ch.  26; 
6  Conn.  293  ;  22  id.  31 ;  5  Harr.  &  J.  392 ; 
6  id.  1;  8  Md.  551;  7  Am.  Dec.  339  ;  95 
L.  S.  304.  In  Georgia,  Indiana,  Iowa,  Ken¬ 
tucky,  Massachusetts,  Rhode  Island,  Vermont, 
and  perhaps  some  other  states,  the  English 
rule  is  acted  on  ;  8  Blackf.  15 ;  18  B.  Monr. 
635 ;  4  Ga.  404  ;  4  Iowa,  252  ;  16  Pick.  107  ; 
4  R  1.414;  12  La.  An.  301;  7  Vt.  211,241 
4  \Vheat.  1:  2  How.  127;  17  td.  369;  24 
id  465.  See  16  Ill.  225  ;  19  Ala.  n.  s.  814  ; 
1  Swan,  348.  ’ 

It  is  said  that  charitable  uses  are  favorites 
with  courts  of  equity ;  the  construction  of  all 
instruments  when  they  are  concerned  is  liberal 
in  their  behalf;  95  U.  S.  313;  and  even  the 

henpfif a‘ 78-  PerPetuities  is  relaxed  for  their 
bencht ,  ibid  ;  contra t  34  N>  y  504  A  .ft 

time^iadep°  a  Ch£nty  not  in  ™se  at  the 
time,  itnd. ;  l  orry,  1  rusts,  §  736. 

donotann  v^P  n,1%  a?ainst  accumulations 

1  45  Km  f^Trusts  §  738;  10  Allen, 

appoint, ,1  or  none  capable 

r.:eb'mr,ri>«ar  ^ 

Legacies  to  pious  or  charitable  uses  are  not 
by  the  law  of  England,  entitled  to  a  prefer’ 
ence  ,n  distribution;  although  such  was  the 
d<K,r,ne  of  the  civil  law.  Nor  are  theyTn  lie 
L  mted  States,  except  bv  special  statute. 

See,  generally,  3  Washburn,  Real  Pmn 
Char. ;  Duke  Ch,"  & 

2  Kent,  36!-365;  4  id.  616;  2  Ves.  Ch  52’ 

8S  •  ’9!  *p  404  ’  7  t<L  86  ’  Anibl-  71 5 ;  2  Atk 
88  ’  24  Penn.  84:  3  Rawle,  170-  1  Pom' 

Wend.  394;  1  Sandf.  Ch.  439  ;  9 


Barb.  324;  17  id.  104;  27  id  37ft  „  - 

124;  9  N.  Y.  554;  9  Ohio,  203  fi (’J°  '* 
237 ;  24  Conn.  350;  6  Pet.  435-  oV.h'°St. 
9  Cra.  331;  2  How.  127;  20  Miss  ^566! 
111.  225;  2  Strobh.  iL  379  6 

ru._  .  8 


CHARTA,  A  charter  or  deed  in  writing 
Any  signal  or  token  by  which  an  estate  X 

Charta  Chyrographata.  An  infon- 

ture.  1  he  two  parts  were  written  on  the 
same  sheet,  and  the  word  chyrograph  written 
between  them  in  such  a  manner  as  to  divide 

the  word  in  the  separation  of  the  two  parts  of 
the  indenture.  1 

Charta  Communis.  An  indenture. 
Charta  Partita.  A  charter-party. 
Charta  de  Una  Parte.  A  deed  poll. 
A  deed  of  one  part. 

Formerly  this  phrase  was  used  to  distin¬ 
guish  a  deed  poll — which  is  an  agreement  made 
by  one  party  only ;  that  is,  only  one  of  the 
parties  does  any  act  which  is  binding  upon 
him — from  a  deed  inter  partes .  Co.  Litt. 
229.  See  Deed  Poll. 

CHARTA  DE  FORESTA.  A  collec¬ 
tion  of  the  laws  of  the  forest,  made  in  the  9th 
Hen.  III.,  and  said  to  have  been  originally  a 
part  of  Magna  Charta. 

CHARTED.  A  challenge  to  single  com¬ 
bat.  Used  at  the  period  when  trial  by  single 
combat  existed.  Cowel. 

CHARTER.  A  grant  made  by  the  sove- 


Bla.  Com.  108. 

A  charter  differs  from  a  constitution  in  this, 
that  the  former  is  granted  by  the  sovereign, 
while  the  latter  is  established  by  the  people  them¬ 
selves  :  both  are  the  fundamental  law  of  the  lan  . 

A  deed.  The  written  evidence  of  thing8 
done  between  man  and  man.  Cowel. 
conveyance  of  lands.  Any  sealed  instrume  • 
Spelman.  See  Co.  Litt.  6 ;  1  Co.  1 5 
Moore,  687. 

The  act  of  legislature  creating  a  corPoia 
tion.  Dane,  Abr.  Charter .  By  statu 

provision  in  Pennsylvania,  charters 
granted  by  the  courts  of  the  different  (  (j 
ties,  for  the  purpose  of  creating  corpora  ^ 
of  various  sorts  ;  Act  April  29,  1874,  1  •  *  ' 
CHARTER-LAND.  In  English 
Land  formerly  held  by  deed  under  cc ‘ 
rents  and  free  services.  It  differed  in  IU)  jje5 
irom  free  socage  land  ;  and  it  was  also 
bookland.  2  Bla.  Com.  90.  ^ 

CHARTER-PARTY.  A  contract  01" 
freightment,  by  which  the  owner  ot  a‘.£t0 
other  vessel  lets  the  whole  or  a  part  0  .eV- 
a  merchant  or  other  person  for  the  c 
anee  of  goods,  on  a  particular  voya?e>  1 
sideration  of  the  payment  of  freight*  con- 
The  term  is  derived  from  the  fact  that  i 
tract  w  hich  b«j.rs  this  name  was  form*-  j 
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- — '  Za  (charta-partita),  and  afterwards 
on  »  ^ ™  J  int0  two  parts  from  top  to  bot- 
tbecaw  rt  was  delivered  to  eaeh  of  the 

tom.  ana  £a6  produced  when  required,  and 
parties. » ..ouaterteite  were  prevented.  Abb. 
Jytiiis  mcan  °gee  pothler>  Traite  de  Charte- 
SbiP-e  l™r\  different  explanation. 

Paa-  writing  not  generally  under  seal,  in 
*  „-orte  •  1  Parsons,  Adm.  &  Ship.  270; 
w  nm  beV  parol ;  16  Mass.  336  ;  5  Pick. 
’  16 1</.  401;  9  Mete.  233;  Ware, 

It  should 
of  the 
262 ;  sec- 
B.  &  Aid. 


3  Sumn.  C.  C.  144. 
contain,  jW.  the  name  and  tonnage 
vessel,  see  14  W  end.  19o  ,  7^.1 .  26 
ond  the  name  ot  the  captain ;  2  B. 

third ,  the  names  of  the  letter  to  freight 
and  the  freighter;  fourth ,  the  place  and  time 
agreed  upon  for  the  loading  and  discharge ; 
Jj'th,  the  price  of  the  freight;  2  Gall.  61  ; 
teth,  the  demurrage  or  indemnity  in  case  of 
delay ;  9  C.  &  P.  709;  10  M.  &  W.  498  ;  17 
Barb.  184;  Abb.  Adm.  548  ;  4  Binn.  299;  9 
Leigh,  532;  5  Cush.  18;  seventh ,  sucli  other 
conditions  as  the  parties  may  agree  upon  ;  13 
East,  343  ;  20  Bost.  L.  Rep.  669  ;  Bee,  124. 

It  may  either  provide  that  the  charterer 
hires  the  whole  capacity  and  burden  of  the 
vessel,— in  which  case  it  is  in  its  nature  a 
contract  whereby  the  owner  agrees  to  carry  a 
car^o  which  the  charterer  agrees  to  provide, — 
or  it  may  provide  for  an  entire  surrender  of 
the  vessel  to  the  charterer,  who  then  hires  her 
as  one  hires  a  house,  and  takes  possession  in 
sueh  amanneras  to  have  the  rights  and  incur 
the  liabilities  which  grow  out  of  possession. 

hee  2  13.  &  g  410.  10  gingj1>  345.  8 

J  E.  835;  4  Wash.  C.  C.  110;  1  Cra.  214; 
-3  lie.  289  ;  4  Cow.  470;  17  Barb.  191  ;  1 
S  051 \  2  id-  589  ;  1  Paine,  358.  If  the 
n]:,  ,  sou<-'bt  can  be  conveniently  accom- 
L  ®  w‘tll0ut  a  transfer  of  the  vessel,  the 
contri  .1* *  n°!  kc  inclined  to  consider  the 

583-  \  demise' of  the  vessel;  2  Sumn. 

«.u!'s-.  Ill;  1  Cra- 214  ■  11  WJL 

trveMr.3  8  n?  's.  bartered,  this  instrument 
»hioh  man^  of.  the  lacts  0,1 

and  shm, l.i  °.  ier  neutrality  must  rest, 

board  d,.iw  ler,,tore  be  always  found  on 
C‘red  8hlP»;  1  Marshall,  Ins.  407. 


(Lat.  for  re- 
ch  lay  against 
feoffment  intrusted 
he  refused  to  deliver, 
is  now  obsolete. 


truing  chan.  ^P^-^ENDIS  (L,at.  tor  re- 
°ne  wh0  i,  , ers^*  A  writ  which  lay  against 
J®  Ms  W,„  -  c  mrters  of  feoffment  intrusted 
U  0K‘ePlr>g,  which 
r  Ur'g-  159.  It 

!??'  °oeself  ,mn  ‘ibert^  or  franchise  of  hunt- 
.  "?  persons  i  eePing  protected  against  all 
0|'  tW  <-*hase  within  a 
'•[l,01  the  larKi’  Wd  V?!1*'  regard  to  the  owner- 
Jh«  district  Wt  •  Bla‘  Cora-  414-416. 

^  exerciSe(|  un  W  ucdl  such  privilege  is 

S^ieafr^,,  . 

S.  to  D°,t  subject1^  ^anted  to  a  subjeet,  and 

f£  f^the*/bm<  lawg; 2  m&- 

N  bv  ,  8  ground  IT!  a  Park>  because  it  may 
Jr§‘T  t)|8°ltle  to  he*  an'  8  not  enclosed.  ’  It  is 
r  lS  a  n„J,e  smaller  than  a  forest  and 
urines  de  la  Ley.  But  this 


Park. 


r0*H  I.- 


•20 


StiatTq^UatyC.U6t0mary  lacident>  aad  not  an 

The  act  of  acquiring  possession  of  animals 
fern  nature e  by  force,  cunning,  or  address. 

Ihe  hunter  acquires  a  right  to  such  ani¬ 
mals  by  occupancy,  and  they  become  his 
property;  4  Toulher,  n.  7.  No  man  has  a 
riglit  to  enter  on  the  lands  of  another  for  the 
purpose  of  hunting,  without  his  consent-  14 
Bast,  249 ;  Pothier,  Propriety,  pt.  1,  c.  2,  a.  2. 

CHASTITY.  That  virtue  which  pre¬ 
vents  the  unlawful  commerce  of  the  sexes. 

A  woman  may  defend  her  chastity  by  kill¬ 
ing  her  assailant.  See  Self-Defence. 

.  lending  a  letter  to  a  married  woman  solicit¬ 
ing  her  to  commit  adultery  is  an  indictable 
offence ;  7  Conn.  266.  See  14  Penn.  226. 
In  England,  and  perhaps  elsewhere,  the  mere 
solicitation  of  chastity  is  not  indictable;  2 
Chitty,  Pr.  478.  Words  charging  a  woman 
with  a  violation  of  chastity  are  actionable  in 
themselves,  because  they  charge  her  with  a 
crime  punishable  by  law,  and  of  a  character 
to  degrade,  disgrace,  and  exclude  her  from 
society  ;  2  Conn.  707 ;  8  Pick.  384  ;  5  Gray, 
2,  5;  2  N.  H.  194;  Heard,  Lib.  &  Sland. 
§36. 

CHATTEL  (Norm.  Fr.  goods ,  of  any 
kind).  Every  species  of  property,  movable 
or  immovable,  which  is  less  than  a  freehold. 

In  the  Grand  Coustumier  of  Normandy  it  is 
described  as  a  mere  movable,  but  is  set  in  oppo¬ 
sition  to  a  fief  or  feud ;  so  that  not  only  goods, 
but  whatever  was  not  a  feud  or  fee,  were  ac¬ 
counted  chattels ;  and  it  is  in  this  latter  sense 
that  our  law  adopts  it.  2  Bla.  Com.  285. 

Real  chattels  are  interests  which  are  an¬ 
nexed  to  or  concern  real  estate :  as,  a  lease 
for  years  of  land.  And  the  duration  of  the 
lease  is  immaterial,  whether  it  be  tor  one  or  a 
thousand  years,  provided  there  be  a  certainty 
about  it  and  a  reversion  or  remainder  in  some 
other  person.  A  lease  to  continue  until  a 
certain  sum  of  money  can  be  raised  out  of  the 
rents  is  of  the  same  description ;  and  so  in 
fact  will  be  found  to  be  any  other  interest  in 
real  estate  whose  duration  is  limited  to  a  time 
certain  beyond  which  it  cannot  subsist,  and 
which  is,  therefore,  something  less  than  a 
freehold. 

Personal  chattels  are  properly  things  mov¬ 
able,  which  may  be  carried  about  by  the 
owner ;  such  as  animals,  household  stuff, 
money,  jewels,  corn,  garments,  and  everr 
thing  else  that  can  be  put  in  motion  and 
transferred  from  one  place  to  another  ; 
Kent,  340 ;  Co.  Litt.  48  a ;  4  Co.  6 ;  5  Mass. 
419;  1  N.  H.  350.  . 

Chattels,  whether  real  or  personal,  are 
treated  as  personal  property  in  every  r^P^’ 
and,  in  case  of  the  death  o 
usually  belong  to  the  executor  or  admrmstau 

tor,  and  -  »  * J-\£5 %  CkSJS 

*,t,cls'  WiM  movable,  yet 
Kent  observes,  though  ^  .  eon. 

SL2&S&  3S  and  enjoyment,  they  go 
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along  with  it  in  the  same  path  of  descent  or 
alienation.  This  is  the  case  with  deeds,  and 
other  papers  which  constitute  the  muniments 
of  title  to  the  inheritance;  the  shelves  and 
family  pictures  in  a  house ;  and  the  posts 
and  rails  of  an  enclosure.  It  is  also  under¬ 
stood  that  pigeons  in  a  pigeon-house,  deer  in 
a  park,  and  lish  in  an  artificial  pond,  go  with 
the  inheritance,  as  heir-looms,  to  the  heir  at 
law.  But  fixtures,  or  such  things  of  a  per¬ 
sonal  nature  as  are  attached  to  the  realty, 
whether  for  a  temporary  purpose  or  other¬ 
wise,  become  chattels,  or  not,  according  to 
circumstances.  See  Fixtures;  2  Kent, 
342;  Co.  Litt.  20  o,  118;  12  Price,  p.  163  ; 
11  Co.  50  b ;  1  Chitty,  Pr.  90;  8  Viner,  Abr. 
296  ;  11  id.  166;  14  id.  109;  Bacon,  Abr. 
Baron,  etc.,  C,  2 ;  Dane,  Abr.  Index ;  Comyns, 
Dig.  Evens ,  A ;  Bouvier,  Inst.  Index. 

CHATTEL  INTEREST.  An  interest 
in  corporeal  hereditaments  less  than  a  free¬ 
hold.  2  Kent,  342. 

1  here  may  be  a  chattel  interest  in  real  pro¬ 
perty,  as  in  case  of  a  lease;  Stearns,  Real 
Act.  115.  A  term  for  years,  no  matter  of 
how  long  duration,  is  but  a  chattel  interest, 
unless  declared  otherwise  by  statute.  See  the 
subject  fully  treated  in  1  Washburn,  R.  P 
33  0  et  seq. 


CHATTEL  MORTGAGE.  A  transfer 
of  personal  property  as  security  for  a  debt  or 
obligation  m  such  form  that  upon  failure  of 
the  mortgagor  to  comply  with  the  terms  of 
the  contract,  the  title  to  the  property  will 
be  in  the  mortgagee;  Thomas,  Mort.  427. 

An  absolute  pledge,  to  become  an  absolute 
interest  if  not  redeemed  at  a  fixed  time  •  2 
Caines,  Cas.  200,  per  Kent,  Ch. 

eWni  7  sPe4in&  a  conditional  sale  of  a 
chattel  as  security  tor  the  payment  of  a  debt 

'.nc'e'of'i”,!1'  voil>  "P»»  tkeVrform! 
anccot  the  condition  named.  At  law  i  f  the 

deemable  at  T  K'0™6'1, the  chatttil  ’»  irre- 
equity  or  bv  1?V\but.,t  ma)’  be  otherwise  in 
vested  in  ril  T ;  tMd'  The  t!tlc  is  fully 
only  by  th^re  f^eandcaD  be  <Iefeat<>d 

tion;uU7aSeaePhe^rmanCe  °f  tlle  «>"*- 

possession  and  Si  tWwfF®  Ty  take 
ibid. ;  43  How  S  l!,Chttttef  as  his  O'vn  ; 

(Sup.’ Ct.)  398  445  5  8‘  C-  84  N>  Y- 

A  *. _ _ _  i 


At  common  law  a  chattel  _ _ t 

iade  without  writing ; '  it  ™?mgage,  ma-v  be 
the  parties;  4  N.  Y  between 

against  third  parties  if  aceomnw/r11  as 

session  in  the  mortgagee;  66  Kb  43/.^ 

delivery  is  not  essential  in  all  434  ’  but 
validity  of  a  chattel  mort.-a<re  •  to  tl,e 
but  see  66  Barb.  433.  *1?  “isg  A'r  131  ? 
pledge  in  that  in  case  of  a  morti^  if0ln.  a 
is  vested  in  the  mortgagee,  8ubj(7t°tn 
ance  upon  the  performance  of  the  eonV5* aS’ 
wb,.le  jn  the  case  of  a  pledge  the  f-l'tlon? 
™ains  ln  the  pledgor,  and  the  pfeLSS  I** 
‘C  P0ssession  for  the  purpose*? of the  bJJ 


ment;  24  Wend.  116;  28^2^7^- 
8C8.  By  a  mortgage  the  title* is  Jantf! 
by  a  pledge,  the  possession;  Jones 
4.  See  5  Johns.  258 ;  52  Barb.  367  '  § 

Lpon  default,  111  cases  of  ple(j~.  , 
pledgor  may  recover  the  chattel  upon  S  Jk 
mg  the  amount  of  the  debt  secu u>d 
case  of  a  mortgage,  upon  default  thechaW 
at  law,  belongs  to  the  mortgagee  •  4  ? '' 
Pr.  445.  In  equity  he  mayK held  1  ISeT 
an  account ;  38  id.  29C.  Apart  from  *2  * 
no  special  form  is  required  for  the  creation  nf 
a  chattel  mortgage.  A  bill  of  sale  absolute 

1  orm’  w,.tb  a  separate  agreement  of  defeas- 
ance,  constitute  together  a  mortgage  as  hT 
tween  the  parties;  97  Mass.  489  -  s« 
Aia.  185;  30  Cal  685.  And  in  equit  ,’t 
defeasance  may  be  subsequently  executed- 

2  )  Ala.  3 12.  A  parol  defeasance  is  not  good 
in  law;  10  Alien,  332  ;  36  Me.  562;  lOJlo. 

7o6lTCOvra’  3  Mlch-  211 5  but  ^  is  in  equity; 
72  N.  133;  45  Md.  4  77  ;  43  Ga.  262* 
83  Ill.  470;  6  Oreg.  321,362;  even  as  to  third 
parties  with  notice;  6  N.  W.  Rep.  367. 

Jn  a  conditional  sale,  the  purchaser  has 
merely  a  right  to  repurchase,  and  no  debt  or 
obligation  exists  on  the  part  of  the  vendor; 
this  distinguishes  such  a  sale  from  a  mort¬ 
gage ;  40  Miss.  462;  4  Daly,  77. 

^  here  there  is  an  absolute  sale  and  a  sim¬ 
ultaneous.  agreement  of  resale,  the  tendency 
is  to  consider  the  transaction  a  mortgage;  12 
Sm.  &M.  306;  11  Tex.  478;  15  Ark.  280;  but 
not  when  the  intention  of  the  parties  is  clearly 
otherwise;  6  Gratt.  197;  5  Humph.  575. 

It  is  not  necessary  that  a  chattel  mortgage 
should  be  under  seal;  47  Me.  504  :  98  Mass. 
59. 

At  common  law  a  mortgage  can  be  given 
only  of  chattels  actually  in  existence,  and  be¬ 
longing  to  the  mortgagor  actually  or  poten¬ 
tially  ;  32  N.  H.  484;.  2  Mo.  App  322;  6 
Bradw.  162  ;  38  N.  J.  L.  253  ;  42  Wis.  583; 
11  R.  I.  476,  482;  and  even  though  the 
mortgagor  may  afterwards  acquire  title,  the 
mortgage  is  bad  against  subsequent  purchasers 
and  creditors  ;  but  it  is  otherwise  between  the 
parties  ;  20  Hun,  265. 

In  equity  the  rule  is  different;  the  mort¬ 
gage,  though  not  good  as  a  conveyance,  is 
valid  as  an  executory  agreement;  the  mort¬ 
gagor  is  considered  as  a  trustee  for  the  mort¬ 
gagee  ;  11  R.  I.  476’;  10  H.  L.  Cas.  191 ;  2 
>torv,  630  ;  94  U.  S.  S82 :  2  Fed.  Rep.  747; 

1  Woods,  214;  2  Low.  458.  See  article  m 
15  Am.  L.  Rev.  121.  But  see  IS  Mete.  17; 
43  W  is.  583.  As  to  mortgages  of 
stock,  see  that  title.  Under  this  principle  ail 
sorts  of  future  interests  in  chattels  may  1 
mortgaged  ;  Jones,  Chat.  Mort.  §  174. . 

Independent  of  statutes,  a  delivery  is  ne¬ 
cessary  to  the  validity  of  a  chattel  mortga^’ 
as  against  creditors.  The  registration  statutes 
simply  provide  a  substitute  for  change  of  p°s" 
session.  Between  the  parties,  a  change  o 
possession  is  unnecessary  ;  if  there  is  a  cJan?Q 
of  possession,  registration  is  not  required  ; 

Wis.  81  ;  49  N.  H.  340. 
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'  tcrura  of  a  vessel  is  valid  against 
So  m0. ' *  ^thout  notice,  unless  recorded 
tl.ir'1  p«™* ,  the  collector  of  customs  of  the 
in  tl>e  f**JL  vessel  is  enrolled  ;  Rev.  Stat. 
port  whfi  e  ^  ^tween  parties  and  those 

§  4l?2’  entice  registration  is  not  required ; 

SW|10  have  notice,  n?  g  Woods>  61. 

£  Jones,  Chattel  Mortgages;  Thomas; 

J  CHAUD-MEDLEY  (Ft.  chaud)  The 
kl£tf  a  person  in  the  heat  of  an  affray. 

Tt distinguished  by  Blackstone  from  ehance- 
Iii,v  an  accidental  homicide.  4  Bla.  Com. 
fAd  'The  distinction  is  said  to  be,  however,  of 
l54'  timnortance.  1  Russel),  Cr.  600.  Chance- 
S  said  to  be  the  killing  in  self-defence, 
“*5,7,  hamiens  on  a  sudden  rencounter,  as  dis- 
linguished  from  an  accidental  homicide.  Id. 

CHEAT.  “ Deceitful  practices  in  defraud- 
in*  or  endeavoring  to  defraud  another  of  his 
known  right,  by  some  wilful  device ,  contrary 
to  the  plain  rules  of  common  honesty.” 
Hawk.  PI.  Cr.  b.  2,  c.  23,  §  1.  “  The  fraudu¬ 

lent  obtaining  the  property  of  another  by  any 
deceitful  and  illegal  practice  or  token  (short 
of  felony)  which  affects  or  may  affect  the 
public.’ * 

In  order  to  constitute  a  cheat  or  indictable 
fraud,  there  must  be  a  prejudice  received ; 
and  such  injury  must  affect  the  public  welfare, 
or  have  a  tendency  so  to  do ;  2  East,  PI.  Cr. 
817;  1  Deacon,  Crim.  Law,  225. 

It  seems  to  be  a  fair  result  of  the  cases,  that 
a  cheat,  in  order  to  be  indictable  at  common 
law,  must  have  been  public  in  its  nature,  by 
being  calculated  to  defraud  numbers,  or  to 
deceive  or  injure  the  public  in  general,  or  by 
affecting  the  public  trade  or  revenue,  the  pub¬ 
lic  health,  or  being  in  fraud  of  public  justice, 
fk  the  other  cases  to  be  found  in  the 
ooks,  of  cheats  apparently  private  which 
a'e  been  yet  held  to  be  indictable  at  com- 
jn°n  law,  will,  upon  examination,  appear  to 
rlr  °i  \e  co®s*deratiorw  of  public  nature  also, 
c  'C  to  be  founded  in  conspiracy  or  forgery. 
!* ,s  not  indictable  for  a  man  to  obtain 
on*.];!  •  ^  .  ver^al  representations  of  his 

them  -1  c  an(^  his  ability  to  pay  for 

however  fif83/  72 ;  or.to  violate  his  contract, 
I37 .  r,lU(lulentIy  it  be  broken;  1  Mass, 
of  amhe/u^*1 lcntly  to  deliver  a  less  quantity 
seated  •  o  pin  Was  contra^ed  for  and  repre- 
orto  L ;vBurr- V25;  1  W.  Blaekst.  273  ; 
,Uri>  instP'.H  barIey  t0  grind,  and  to  re- 
oatmeal-  1  \t  mixture  of  barlev  and 

Cr.8T6  ’  frle&S-214-  See  2  East,  PI. 

*«8;  9W«d  *JU  14  id‘  371  i  9  Cow. 

7g .  :  13  7;  2  Mass.  138  ;  1  Me.  387  ; 
*•&,’  1  DaU-  47 !  1  Bennett  &  H.  L. 


iy 

A  0  pn/jnf 

Sg  false  of  bis  mon°y  or  goods,  by 
at  col!8  °r  ^alse  measures,  has  been 
;  3  Greeni  r°n  aw  l'rom  time  imraemo- 

?ton  t0£'  iv- ! 86 : 6  Mass- 72-  In 
J'-1*  has  boon  thi  Statute  33  Hen-  VIII.  1, 
an<1  consi'lored  as  a 
^  and  the  n!!!  m  some  of  the  United 
0 visions  of  which  have  been 


either  recognized  as  common  law  or  expressly 
enacted  in  nearly  all  of  them,  was  directed, 
as  appears  from  its  title  and  preamble,  against 
such  persons  as  received  money  or  goods  by 
means  of  counterfeit  letters  or  privy  tokens  in 
other  men’s  names;  6  Mass.  72;  12  Johns. 
292  ;  3  Greenl.  Ev.  §  86.  A  “  privy  token,” 
within  the  meaning  of  this  statute,  \vas  held 
to  denote  some  real  visible  mark  or  thing,  as 
a  key,  a  ring,  etc.,  and  not  a  mere  affirmation 
or  promise.  And  though  writings,  generally 
speaking,  may  be  considered  as  tokens,  yet  to 
be  within  this  statute  they  must  be  such  as 
were  made  in  the  names  of  third  persons, 
whereby  some  additional  credit  and  confidence 
might  be  gained  to  the  party  using  them ;  2 
East,  PI.  Or.  826,  827. 

The  word  “cheat”  is  not  actionable,  unless 
spoken  of  the  plaintiff  in  relation  to  his  pro¬ 
fession  or  business;  Heard,  Lib.  &  31.  §§  16, 
28,  48;  6  Cush.  185;  2  Chitt.  Bail,  657  ;  2 
Penn.  187  ;  20  Up.  Can.  Q.  B.  382  ;  5  Wend. 
263.  See  False  Pretences;  Token; 
Illiterate. 

CHECK.  Contracts.  A  written  order 
or  request,  addressed  to  a  bank  or  persons 
carrying  on  the  business  of  banking,  by  a 
party  having  money  in  their  hands,  desiring 
them  to  pay,  on  presentment,  to  a  person 
therein  named  or  bearer,  or  to  such  person 
or  order,  a  named  sum  of  money.  2  Dan. 
Neg.  Inst.  528  ;  28  Gratt.  170.  See  6  N.  Y. 
412. 

The  chief  differences  between  cheeks  and  bills 
of  exchange  are  :  First ,  a  check  is  not  due  until 
presented,  and,  consequently,  it  can  be  negoti¬ 
ated  any  time  before  presentment,  and  jret  not 
subject  the  holder  to  any  equities  existing  be¬ 
tween  the  previous  parties  ;  3  Johns.  Cas.  5,  9  ; 
9  B.  &  C.  388  ;  Chitty,  Bills,  8th  ed.  546.  Sec¬ 
ondly,  the  drawer  of  a  check  is  not  discharged 
for  want  of  immediate  presentment  with  due  dili¬ 
gence  ;  while  the  drawer  of  a  bill  of  exchange  is. 
The  drawer  of  a  check  i6  only  discharged  by  such 
neglect  when  he  sustains  actual  damage  by  it, 
and  then  only  pro  tanto ;  6  Cow.  484  ;  Kent, 
Comm.  Lee.  44,  5th  ed.  p.  104,  note;  3  Johns. 
Cas.  5,  259  ;  10  Wend.  306  ;  2  Hill,  425.  See  31 
Penn.  100.  Thirdly ,  the  death  of  the  drawer  of 
a  check  rescinds  the  authority  of  the  banker  to 
pay  it ;  while  the  death  of  the  drawer  of  a  bill  of 
exchange  does  not  alter  the  relations  of  the  par¬ 
ties  ;  3  M.  &  G.  571-573.  Fourthly,  cheeks,  un¬ 
like  bills  of  exchange,  are  always  payable  without 
grace;  25  Wend.  672;  6  Hill,  174. 

Checks  are  in  use  only  between  banks  and 
bankers  and  their  customers,  and  are  designed 
to  facilitate  banking  operations.  It  is  of  their 
very  essence  to  be  payable  on  demand,  be¬ 
cause  the  contract  between  the  banker  and 
customer  is  that  the  money  is  payable  on  de¬ 
mand  ;  21  Wend.  372  ;  20  id .  205;  10  id. 
306  ;  2  Stor.  502,  512;  10  Wall.  647. 

They  ought  to  be  drawn  within  the  state 
where  the  Sank  is  situated,  because  if  not  so 
drawn  they  become  foreign  bills  of  exchange, 
subject  to  the  law  merchant.  This  law  re- 
quires  that  they  be  protested,  and  that  due 
diligence  be  used  in  presenting  them  ,  in  order 
to  hold  the  drawer  and  indorsers.  It  is  not 
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necessary  to  use  diligence  in  presenting  an 
ordinary  check,  in  order  to  charge  the  drawer, 
unless  he  has  received  damage  by  the  delay ; 
2  Pet.  586;  2  Hill,  425;  1  Ga.  304;  2  M. 
&  R.  401  ;  3  Scott,  N.  r.  555;  3  Kent,  104, 
n. ;  57  N.  Y.  641 ;  22  Gratt.  743  ;  1  Yroom, 
284;  Story,  Pr.  Notes,  §  492. 

In  common  with  other  kinds  of  negotiable 
paper,  they  must  contain  an  order  to  pay 
money,  and  words  of  negotiability.  This 
enables  a  bond  fide  holder  for  value  to  collect 
the  money  without  regard  to  the  previous  his¬ 
tory  of  the  paper;  16  Pet.  1  ;  5  Johns.  Oh. 
54;  20  Johns.  637;  3  Kent,  81;  42  Ala. 
108. 

They  must  be  properly  signed  by  the  per¬ 
son  or  firm  keeping  the  account  at  the  bank¬ 
er’s,  as  it  is  part  of  the  implied  contract  of 
the  banker  that  only  checks  so  signed  shall  be 
paid. 

Post-dated  checks  are  payable  on  the  day 
of  their  date,  although  negotiated  beforehand. 
See  1  Vroom,  284. 

Checks,  being  payable  on  demand,  are  not 
to  be  accepted,  but  presented  at  once  for  pay¬ 
ment.  There  is  a  practice,  however,  of  mark¬ 
ing  checks  4  •  good,”  by  the  banker,  which 
fixes  his  responsibility  to  pay  that  particular 
check  when  presented,  and  amounts,  in  fact, 
to  an  acceptance;  10  Wall.  648.  Such 


marking  is  called  certifying;  and  checks  so 
marked  are  called  certified  checks.  See  25 
N.  Y.  143;  73  Penn.  483. 

The  bank  thereby  becomes  the  principa 
debtor;  52  N .  Y.  350;  10  Wall.  648  ;  toihe 
holder,  not  the  drawer;  39  Penn.  92;  and 
the  statute  of  limitation  does  not  run  against 
the  check;  39  Penn.  92.  The  bank  cannot 
muse  to  pay,  because  notified  not  to  pay  bv 
the  drawer;  12  Hun,  537  ;  nor,  generally 
can  it  set  up  that  the  check  was  forged  ;  or 
that  the  drawer  has  no  funds  ;  18  Wall  6*1 
Jn  ISew  York,  it  is  held  that  certifying  a 
check  warrants  only  the  signature,  aiid  not 
the  terms  of  the  check  ;  67  N.  Y  45s  •  cm, 
tra, .28  La.  An.  189.  °8  ’  C°n' 

chSib,gr,LChTkHinUO  Payment  un^ss  the 
I  V?  k  Q0PMdl  ?all)  56’  78 ;  L-  R.  10  Ex 

351  ’•  7  S  11V  ’  c4  Hun’  639  5  68  Ill. 
3o\  ,  /  b.  &  R.  116.  See  3  Rand  481 

a  tender  was  held  good  when  made  bt  a  check 

contained  in  a  letter,  requesting  a  rLeint  in 

return  which  the  plaintiff  sent  back  deman 

>ng  a  larger  sum,  without  obieetiiU  t,  ti' 

nature  of  the  tender  ;  3Bouvier  Inst.°n.  2436 

and  receiving  a  check  marked  “go^I”  U 

payment;  2  l)an.  Neg.  Inst.  559  °  ° 

A  check  cannot  be  the  subieet  nf,,i 
mortis  causa .  unless  it  is  presented  amPnivt 
during  the  life  of  the  donor;  P‘?’d 

death  revokes  the  banker’s  authority  to  ~  HS 
4  Brown,  Ch.  286  :  27  La.  An.  46.?  fim*5 
such  a  case  a  check  has  been  considered  as  of 
a  testamentary  character ;  3  Curt.  Eccl  asn 
and  see  1  P.  Wms.  441.  CCI’650; 

There  is  a  practice  of  writing  across  checks 
memorandum,”  or  ‘‘mem.”  They  b 


given  thus,  not  as  an  ordinary  check,  but  aTa 


memorandum  of  indebtedness ;  and  1  , 
the  original  parties  this  seems  to  bethrir  ? 
edect.  In  the  hands  of  a  third 
value,  they  have,  however,  all  the  fnl'  °r. 
cheeks  without  such  word  of  restrict!^”*  01 

10  id.  304;  2  N.  &  M’C.  251;  1  mlSf 
104  ;  iLitt.  194;  2  id.  299 ;  4  H.  &  J  2^6  • 
7  U/.  381;  15  Mass.  74;  7  S.  &  R.  n6.6; 
*/•  125i  4  Vei?-  210;  30  N.  H.  2.56-  l 
Stor.  o02;  5  B.  &  C.  750;  10  Ad.&E.44S: 

Bingh.  253  ;  1  So.  L.  J.  608 ;  Ban.  Aeg! 
Inst. ;  Morse,  Banking. 

kiC^CKi  ^OOK-  A  book  containing 
blanks  lor  checks. 

These  books  are  so  arranged  as  to  leave  a  mar- 
gm,  called  by  merchants  a  stump,  or  stubb,  when 
the  check  is  filled  out  and  torn  off.  Upon  these 
stumps  a  memorandum  is  made  of  the  date  of 
the  check,  the  payee,  and  the  amount ;  and  this 
memorandum,  in  connection  with  the  evidence 
of  the  party  under  oath,  is  evidence  of  the  tacts 
there  recorded. 

CHEMIN  (Fr.).  The  road  wherein  every 
man  goes;  the  king’s  highway.  Called  in 
law  Latin  via  regia .  Often  spelled  Chimin . 
1  ermes  de  la  Ley ;  Cowel ;  Spelman,  Gloss. 

CHEMIS.  In  Old  Scotch  Law.  A 

mansion-house. 

CHEVAGE.  A  sum  of  money  paid  by 
villeins  to  their  lords  in  acknowledgment  of 
their  villenage. 

It  was  paid  to  the  lord  in  token  of  his  being 
chief  or  head.  It  was  exacted  for  permission  to 
marry,  and  also  permission  to  remain  without  the 
dominion  of  the  lord.  When  paid  to  the  king,  it 
w  as  called  subjection.  Termes  de  la  Ley ;  Co. 
Litt.  140  a  ;  Spelman,  Gloss. 

CHE  V  ANTI  A.  A  loan,  or  advance  of 
money  on  credit.  See  Chevisance. 

CHEVISANCE  (Fr.  agreement).  A 
bargain  or  contract.  An  unlawful  bargain  or 
contract. 

CHICKASAW  NATION,  THE.  With- 
in  certain  limits  established  bv  treaty  between 
the  United  States,  the  Choctaw  and  the  Chick¬ 
asaw  Indians,  signed  at  Washington,  June  22, 
1855,  the  Chickasaw  nation  has  exclusive  con¬ 
trol  and  jurisdiction. 

The  following  treaties  have  been  made,  estab¬ 
lishing  the  rights  of  this  nation :  Between  the 
United  States  and  the  Chiekasaws,  concluded  Oc¬ 
tober  20,  1832,  ratified  March  1,  1833;  one  con- 
eluded  May  24,  1834,  ratified  Julv  1,  1884;  one 
between  the  United  States,  the  Choctaws,  ana 
the  Chiekasaws,  concluded  January  17,  L  *» 
ratified  March  24,  1837  ;  one  betw  een  the  l  nit<j 
States  and  the  Chickasaw's,  concluded  June  — •* 
1852,  ratified  February  24, 1853  ;  one  between  the 
L  nited  States,  the  Choctaw  s,  and  the  Chiekasa^’ 
concluded  June  22,  1855,  ratified  March  4,  IN*: 
This  nation  has  a  "written  constitution,  Prt  . 
by  a  declaration  of  rights,  which  is  substantial^ 
as  follows,  viz.  :  that  all  political  power  'I11’”: 
m  the  people ;  that  all  men  should  he 
worship  God  according  to  the  dictates  of  tn 
conscience,  and  not  be  compelled  to  attend,  erei‘> 
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— —  T  nv  ministry  against  their  consent ; 
or  6upP°rt  ?"'  ld  be  frecdoin  of  speech ;  that 
that  there  s  security  from  unreasonable 
there  sh°u‘“  rtv  or  person ;  that  every  person 

searches  of  p  P^  gj)i0uU\  have  a  speedy  trial. 
aCThemorc  iniportant  provisions  of  the  constitu- 

ti0,.,,f  rt males' nineteen  years  old  or  more,  who 
AKasaws  by  birth  or  adoption,  may  vote. 
arc.  nMiot  or  insane  person,  or  person  con- 

Tnr  Legislative  Power. — The  Senate  is  to  be 
1  of  not  less  than  one-third  nor  more 
iTuvo-thirds  the  number  of  representatives, 
elected  by  the  people  for  the  term  of  two  years 

The  present  number  of  senators  is  twelve,  elected 

i ,  each  of  the  four  districts  of  the  state,  each  dis¬ 
trict  being  also  a  county.  A  senator  must  be 
thirtv  rears  of  age  at  least,  must  be  a  Chickasaw 
hr  birth  or  adoption,  and  must  have  been  a  resi¬ 
dent  of  the  nation  for  one  year,  and  for  the  last 
six  months  a  citizen  of  the  county  from  which  he 

is  chosen.  .  .  «  .  , 

The  House  of  Representatives  consists  ot  eigh¬ 
teen  members,  elected  by  the  people  of  the  coun¬ 
ties  for  one  year.  A  representative  must  be 
twenty-ODe  years  old,  and  otherwise  possess  the 
same  qualifications  as  a  senator.  Constitution, 
art.  iv. 

The  Executive  Power. —  The  Governor  is 
elected  for  two  years  by  the  people  of  the  nation. 
He  must  be  a  Chickasaw  by  birth  or  adoption, 
thirty  years  of  age,  and  must  have  resided  in  the 
nation  for  one  year  next  before  his  election.  He 
is  to  execute  the  laws  ;  may  convene  the  legisla¬ 
ture  at  unusual  times ;  is  to  give  information 
and  recommend  measures  to  the  legislature ; 
may  adjourn  the  legislature  in  case  of  disagree¬ 
ment  as  to  the  time  of  adjournment,  not  beyond 
the  next  session. 

The  Judicial  Power. —  The  Supreme  Court  is 
composed  of  one  chief  and  two  assistant  justices, 
elected  by  the  legislature  for  the  term  of  four 
years.  A  judge  must  be  thirty  years  old.  This 
^as  jurisdiction  only,  coextensive 

™  i  the  limits  of  the  nation.  It  may  issue  the 
nts  necessary  to  enforce  its  jurisdiction,  and 
tot^ial  aD^  ^ie  ^strict,  court  to  proceed 

Court  is  held  iu  each  of  the  four 
tion  inf  Hle  Pati°n-  It  has  original  jurisdic¬ 
tion  nf  ii  cr!minal  cases,  and  exclusive  jurisdic- 
of  an  crimes  amounting  to  felony,  as  well  as 
court  Clv.llu cases  not  cognizable  by  the  county 
of  ermt*  °riginal  jurisdiction  of  all  actions 
than  fmf;  the  amount  involved  is  more 
tion  k  •  One  circuit  judge  for  the  na- 

rircuits  qC(\U  ^  ^  legislature.  He  rides  four 
of  the  fnn^eai’  folding  court  each  time  in  each 
4  Count  c~untie8  in  the  6tate. 
fringe  illfi  ^  i6  held  in  each  county  by  a 
for  the  form 5  eflecte(I  by  the  people  of  the  county 
tion  in  all  n  .?■  two  years*  It  has  a  civil  jurisdic- 
than  fuv  °  wbere  the  amount  involved  is 
0fthe  proh  it  ?  «°Hars*  It  has  also  jurisdiction 
of  wills,  the  settlement  of  estates 

^^ians  a  e  aPP°intment  and  control  of 
A  Pr°bate  term  is  held  each  month. 

^incipai  "  ^ 0 *s  Put  a^ove  the  rest* 

Ptclarnt''  a  number  of  things. 

Principal  0  l°n  ln  chief  is  a  declaration  for  the 

,<‘v2eofaction;.  1  ™-  Pr-  41.9- 

S  of  a  •  >n  tn  chiej  is  t.lie  first  examina- 
®ln>.  1  Greenf8  J<P  ^le  l)arty  w^°  produces 


tenant  in  chief  wa9  one  who  held  directlv 
of  the  king.  1  Washb.  R.  P.  *19. 

CHIEF  BARON.  The  title  o’f  the  chief 
justice  ot  the  English  court  of  exchequer.  3 
Bla.  Com.  44. 

CHIEF  CLERK  IN  THE  DEPART¬ 
MENT  OF  STATE.  An  officer  appointed 
by  the  secretary  of  state,  whose  duties  are  to 
attend  to  the  business  of  the  office  under  the 
superintendence  of  the  secretary,  and,  when 
the  secretary  is  removed  from  "office  by  the 
president,  or  in  any  other  case  of  vacancy, 
during  such  vacancy  to  take  the  charge  and 
custody  of  all  records,  books,  and  papers  ap¬ 
pertaining  to  the  department.  See  Ab.  Diet. 

CHIEF  JUSTICE.  The  presiding  or 
principal  judge  of  a  court. 

CHIEF  JUSTICIAR.  Under  the  early 
Norman  kings,  the  highest  officer  in  the  king¬ 
dom  next  to  the  king. 

He  was  guardian  of  the  realm  in  the  king’s 
absence.  His  power  was  diminished  under  the 
reign  of  successive  kings,  and,  finally,  completely 
distributed  amongst  various  courts  in  the  reign 
of  Edward  I.  3  Bla.  Com.  23.  The  same  as 
Capitalis  Justiciar ius. 

CHIEF  LORD.  The  immediate  lord  of 
the  fee.  Burton,  11.  P.  317. 

CHIEF  PLEDGE.  The  borsholder,  or 
chief  of  the  borough.  Spelinan,  Gloss. 

CHILD.  The  son  or  daughter,  in  relation 
to  the  father  or  mother. 

Illegitimate  children  are  bastards.  Legiti¬ 
mate  children  are  those  born  in  lawful  wed¬ 
lock.  Natural  children  are  illegitimate  chil¬ 
dren.  Posthumous  children  are  those  bom 
after  the  death  of  the  father. 

Children  born  in  lawful  wedlock,  or  witlnn 
a  competent  time  afterwards,  are  presumed  to 
be  the  issue  of  the  father,  and  follow  Ins  con¬ 
dition  ;  but  this  presumption  may  be  repelled 
by  the  proof  of  such  facts  tending  to  establish 
non-intercourse  as  may  satisfy  a  jury  to  the 
contrary;  2  Kent,  210;  3  C.  &  P.  215,  427  , 
12  East,  550;  13  Yes.  Ch.  58;  3  Paige  Ch. 
139 ;  6  Binn.  286  ;  3  Dev.  548.  See  3  Wall. 
1 75.  Those  born  out  of  lawful  wedlock  fol- 
low'the  condition  of  the  mother.  The  father 
is  bound  to  maintain  his  children,  and  to  edu¬ 
cate  them,  and  to  protect  them  from  injuries ; 
School.  Dorn.  Rel.  *315  et  seq.  The  Stat 
43  Eliz.  c.  2,  provided  that  the  father  and 
mother,  grandfather  and  grandmother  ot  a 
poor,  impotent,  etc.,  child  should  support  it- 
it  is  said  that  this  act  is  in  force  in  the >  U.  •> 
School.  Dorn.  Rel.  *320  See  Father.  But 

not  after  majority ;  1  Ld.  Rajm-  A, esup. 
dren  are  not  liable  at  common  taw  for  the^sup- 

port  of  infirm  and  indigent  pare  nts,  u_ 

281 ;  but  generally  they  arc >  to  ^  who 

tory  prov.s.ons  to  .nainta  l  ^1 

are  ,11  want,  when  they  Du  Manage, 

to  do  so ;  2  Kent,  208  ,  1  otn  ^  ^  The 

n.  384,  389  2  .  °°  ’  assa!,lt  in  defence  of  his 

prcntTs  s!  The  father,  in  gene- 
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ral,  is  entitled  to  the  custody  of  minor  chil¬ 
dren  ;  but,  under  certain  circumstances,  the 
mother  will  be  entitled  ,to  them  when  the 
father  and  mother  have  separated ;  5  Binn. 
520.  The  courts  of  U.  S.  will,  in  their  sound 
discretion,  give  the  custody  to  the  mother,  or 
to  a  third  party.  Considerations  as  to  the  age 
and  condition  of  the  child  weigh  with  the 
court.  The  well-being  of  the  child,  rather 
than  the  supposed  right  of  either  parent,  con¬ 
trols  the  question  of  custody  ;  10  Cent.  L.  J. 
389;  s.  c.  12  R.  I.  462;  21  N.  J.  Eq.  384. 
See  Father;  Mother.  Children  are  lia¬ 
ble  to  the  reasonable  correction  of  their  parents. 
See  Correction  ;  Assault. 

The  term  children  does  not,  ordinarily  and 
properly  speaking,  comprehend  grandchil¬ 
dren,  or  issue  generally  ;  yet  sometimes  that 
meaning  is  afiixed  to  it  in  cases  of  necessity  ; 
(5  Co.  16.  And  it  has  been  held  to  signify 
the  same  as  issue,  in  cases  where  the  testator, 
by  using  the  terms  children  and  issue  indis¬ 
criminately,  showed  his  intention  to  use  the 
former  term  in  the  sense  of  issue,  so  as  to 
entitle  grandchildren,  etc.,  to  take  under  it; 
1  Ves.  Sen.  Ch.  196  ;  Ambl.  555,  661  ;  3  Ves. 
Ch.  258 ;  3  V.  &  B.  69;  7  Paige,  Ch.  328; 
1  Bail.  Eq.  7  ;  4  A\  atts,  82  ;  3  Greenl.  Cruise, 
Dig.  213,  note.  AAhen  legally  construed,  the 
term  children  is  confined' to  legitimate  chil¬ 
dren  ;  7  A  es.  Ch.  458 ;  and  when  the  term  is 
used  in  a  will,  there  must  be  evidence  to  be 
collected  from  the  will  itself,  or  extrinsically, 
to  show  affirmatively  that  the  testator  intended 
that  his  illegitimate  children  should  take,  or 
they  will  not  be  included;  1  V.  &  B.  422  469  • 
1  Madd.  234;  9  Paige,  Ch.  88;  1  R.’&lil! 
581 ;  4  Kent,  346,  414,  419,  and  notes.  The 
civd  code  of  Louisiana,  art.  2522,  n.  14,  enacts 
that  “under  the  name  of  children  are  com¬ 
prehended  not  only  children  of  the  first  degree, 
but  the  grandchildren,  great-grandchildren' 
and  all  other  descendants  in  the  direct  line.’’ 

.  posthumous  children  inherit,  in  all  cases, 
in  like  manner  as  if  they  had  been  born  in 
the  lifetime  of  the  intestate  and  had  survived 
him ;  2  Greenl.  Cruise,  Dig.  135 ;  4  Kent, 
41  wS‘“e  2  AAashb.  R.  P.  412,  439,  699. 

t  °  rd?  •  van'a’  an<I  ’n  some  other  states ; 
Laws  of  Penn.  1836,  p.  250  ;  R.  I.  Rev.  Stat. 

of  tf  XJVVC;l  54’  §  10  ’  3  Gray>  367  ;  the  will 
of  their  fathers  or  mothers  in  which  no  pro- 

ision  is  made  for  them  is  revoked,  as  far  as 
regards  hem,  by  operation  of  law;  3  Binn. 
498.  See,  as  to  the  law  of  ATirmnia  on  this 
subject,  3  Mimf.  20,  and  article  In  Ventre 
sa  Mere.  As  to  their  competency  as  wit- 
nesses,  see  1  Greenl.  Ev.  §367  ;  2  Stark.  Ev. 

See,  generally,  8  Viner,  Abr.  31  a-  s 
Comyns,  Dig.  470  ;  Bouvier,  Inst.  Index-  o 

l^lTelt 1  «2  ’  4  *?'  v08  ’  }  RoPer>  Leg-  45-76  ; 

1  “elt,  Supp.  to  Aes.  Jr.  44;  2  id. 153. 

CHrLDWIT  (Sax  ).  A  power  to  take  a 
"ne  troin  a  bondwoman  gotten  with  child 
without  the  lord’s  consent. 

renutedfldl"  ,n,Es?ox  county,  England,  every 

0  ted  lather  ot  a  bastard  child  was  obliged  to 


pay  a  small  fine  to  the  lord.  ThiT^I 
known  as  childwit.  Cowel.  CU6to®  j8 

CHILTERN  HUNDREDS.  A  , 

robbers  Eugland’  1'0merl>'  mu<*  iufwtef  by 

To  exterminate  the  robbers,  a  steward  nr «. 
Chiltern  Hundreds  was  appointed.  The  offi« 
long  since  became  a  sinecure,  and  is  now  used  to 
enable  a  member  of  parliament  to  resign  whi,* 
lie  can  do  only  by  the  acceptance  of  some  office 

r,vi  w  ‘e  ?  n°ffthe  chaucoll°r-  2  Steph.  Com 
403 ;  Whart.  Diet. 

CHIMIN.  See  Chemin. 

CHIMINAGE.  A  toll  for  passing  on  a 
way  through  a  forest ;  called  in  the  civil  law 
pedagium.  Cowel.  See  Co.  Litt.  56  a; 
Spelman,  Gloss. ;  Termes  de  la  Ley. 

CHIMINUS.  The  way  by  which  the 
king  and  all  his  subjects  and  all  under  his 
protection  have  a  right  to  pass,  though  the 
property  of  the  soil  of  each  side  where  the 
way  lieth  may  belong  to  a  private  man. 
Cowel. 

CHINESE.  Stringent  laws  looking  to  the 
entire  exclusion  of  Chinese  from  the  states 
have  been  passed  in  California,  Nevada,  and 
Oregon ;  many  of  these  have  been  decided 
to  be  unconstitutional.  An  ordinance  pro¬ 
viding  that  every  male  person  imprisoned  in 
the  county  jail  should  have  his  hair  cut  short 
is  unconstitutional,  as  inflicting  cruel  and  un¬ 
usual  punishment,  and  as  contrary  to  the  XH 
amendment  of  the  U.  S.  constitution  ;  5  Sawy. 
552.  A  statute  forbidding  the  employment 
of  Chinamen  on  public  works,  etc.,  is  void, 
as  contravening  the  Burlingame  treaty  and 
tie  XIV  amendment;  5  Sawy.  566;  1  *e(** 
Rep.  481.  So  is  an  act  forbidding  Chinamen 
to  fish  for  the  purpose  of  sale;  2  Fed.  Kep. 
743.  But  a  state  law  forbidding  the  exhuma¬ 
tion  of  dead  bodies  and  their  removal*  wit  - 
out  a  permit,  is  not  invalid  when  applied  to 
the  removal  of  bodies  of  Chinamen  who  have 
been  buried  in  California ;  it  is  a  merely  sani¬ 
tary  regulation;  2  Fed.  Rep.  624. 

CHINESE  INTEREST.  Interest  for 
money  charged  in  China.  In  a  case  where 
note  was  given  in  China,  payable  eiglni 
months  after  date,  without  any  stipuD  1 
respecting  interest,  the  court  allowed 
Chinese  interest  of  one  per  cent,  per  111011 
from  the  expiration  of  the  eighteen  mon 
2  W.  &  S.  227,  264. 

CHIPPING  A  VEL.  A  toll  for  ba^f 
and  soiling.  A  tax  imposed  on  goods  r°  r 


for  sale.  AVhishaw ;  Blount. 


CHIRGEMOTE  (spelled,  also, 
gemote ,  Circgemote ,  Kirkmote ;  kax.  ,  alld 
mote ,  from  circy  ciricy  or  cyriCy  c  Uirt 
gemot ,  a  meeting  or  assembly).  .  lirt 

In  Saxon  Law.  An  ecclesiastical  c 
or  assembly  (forum  ecclesiasticuvi )  y  rjjollI1t ; 
a  meeting  in  a  church  or  vestry.  1  £0. 

Spelman,  Gloss. ;  LL.  Hen.  I.  cc* 

4th  Inst.  321  ;  Cunningh.  Law'  I  bet.  ^ 

CHIROGRAPH.  In  Conveyancing- 

deed  or  public  instrument  in  writing- 


CHIVALRY 


811 


CHOSE  IN  ACTION 


"  ,jnhs  were  anciently  attested  by  the 
Ch,r0fHof  and  crosses  of  witnesses.  After- 
gubsenpo"  eveQt  fraud8  and  concealments, 
*»*“>  1  ^  covenant  were  made  in  a  script 

deeds  01  |  ^  .n  a  part  auj  counter-part ;  and 

‘“I'TSle.  between  the  two  copies,  they  drew 
in  the  m  .  ’  rs  0f  the  alphabet,  and  then  tal- 
the,ca?  cut  asunder  in  an  indented  manner,  the 
h®d'  ° ,  Rkin  of  parchment,  one  of  which  parts 
E*  delivered  to  each  of  the  parties  were 
SSd  authentic  by  matching  with  and  answer- 
Fn^to  one  another.  Deeds  thus  made  were  de- 
laminated  sviiqrapha  by  the  canonists,  because 
Eord  instead  of  the  letters  of  the  alphabet 
nr  the  word  chirographum ,  was  used.  2  Bla. 
Com  296.  This  method  of  preventing  counter¬ 
feiting  or  of  detecting  counterfeits,  is  now  used, 
bv  having  some  ornament  or  some  word  engraved 
or  printed  at  one  end  of  certificates  of  stocks, 
checks,  and  a  variety  of  other  instruments,  which 
are  bound  up  in  a  book,  and,  after  they  are  exe¬ 
cuted,  are  cut  asunder  through  such  ornament 
or  word. 

The  last  part  of  a  fine  of  land. 

It  is  called,  more  commonly,  the  foot  of  the 
fine.  It  is  an  instrument  of  writing,  beginning 
with  these  words  :  “  This  is  the  final  agreement/' 
etc.  It  concludes  the  whole  matter,  reciting  the 
parties,  day,  year,  and  place,  and  before  whom 
the  fine  was  acknowledged  and  levied.  Cruise, 
Dig.  t.  35,  c.  2,  s.  52. 

In  Civil  and  Canon  Law.  An  instru¬ 
ment  written  out  and  subscribed  by  the  hands 
of  the  king  or  prince.  An  instrument  writ¬ 
ten  out  by  the  parties  and  signed  by  them. 

The  Normans,  destroying  these  chirographa , 
called  the  instruments  substituted  in  their  place 
charta  (charters),  and  declared  that  these  charta 
should  be  verified  by  the  seal  of  the  signer  with 
the  attestation  of  three  or  four  witnesses.  Du 
^ange;  Cowel. 

In  Scotch  Law.  A  written  voucher  for 
?  Bell,  Diet.  The  possession  of  this 
instrument  by  the  debtor  raises  a  presumption 
?  Pa*vment#by  him.  Bell,  Diet. :  Erskine, 
Inst-  1-  2,  t.  4,  §  5. 

CHIVALRY,  TENURE  BY.  Tenure 
•  kni?ht-service.  Coke,  Lift. 


THE.  By 


choctaw  NATION, 

teiW  W.'-1  United  States,  a  portion  of 
Indian  vW  Set  aParf’  over  which  the  Choctaw 
/3  hav«  exclusive  jurisdiction. 

a  bi&'f  J  written  constitution,  prefaced  by 
anionir  The  bill  of  rights  declares, 

liereut  in  fh  T  that  political  power  is  in¬ 

freedom  •  u  P?Ple  ’  there  shall  be  religious 
and  of  the  n  _  ere  8hall  be  freedom  of  speech 
ghall  be  soonl^P  ’  that  tlie  Person  and  property 
%re  shall  Kpef  .°1m  Reasonable  searches ;  that 
T  arrested  jUI7 ;  that  no  person  shall 

•  8;  that  for  offences  defined  by  the 

111  any  Ca§e  ‘  ce66ive  bail  shall  not  be  required 

enty-one  U V?n ’  every  free  male  citizen 

J  *he  nation  ^  0  an(*  w^°  ^as  been  a  citizen 
aecountv  or/1*  month8  and  who  has  lived  in 

The  l  m°nth’  ^  Cntitled  t0  V°te‘ 

ofEnotLlt!IT?v  ?0^ER.--77*e  Senate  is  com- 
the  n/8uthan  0lle“third  nor  more  than 
peoDip  f„m^r  representatives,  elected 

?t of  four 

.  t  of  rvm  Inea  that 


bTtk.1  othce  ov^h+at  one-half  the  number  go 
hlftv  r?  two  years.  A  senator  must 

a  resident  of 


VyeaiM  K  vo  years.  A 
°ld,  and  have  been 


the  district  for  which  he  is  chosen  at  least  one 
election.^  °f  16  natl0U  tW0  years  Preceding  his 

The  House  of  Representatives  is  composed  of 
not  less  than  seventeen  nor  more  than  thirty-five 
members,  apportioned  among  the  counties,  and 
elected  by  the  people  for  the  term  of  two  years 

There  are  the  provisions  customary  in  the  con¬ 
stitutions  of  the  various  states  of  the  United 
States  for  organizing  the*  two  houses ;  making 
each  the  judge  of  the  qualification  of  its  mem¬ 
bers  ;  making  each  regulate  the  conduct  of  its 
members  ;  providing  for  the  continuance  of  ses¬ 
sions,  for  open  sessions,  for  keeping  a  journal  of 
proceedings,  etc.  Members  are  privileged  from 
arrest,  except  for  treason,  felony,  or  breach  of 
the  peace,  during  the  session,  and  going  to  and 
returning  from  the  same,  allowing  one  day  for 
each  twenty  miles  the  member  has  to  travel. 

The  Executive  Power.— The  Governor  is 
elected  by  the  people  for  the  term  of  two  years. 
He  must  be  thirty  years  old,  and  a  free  and  ac¬ 
knowledged  citizen  of  the  Choctaw  nation,  and 
must  have  lived  in  the  nation  five  years.  He  is 
eligible  for  four  years  only  out  of  any  term  of 
six  years.  He  possesses  powers  substantially  the 
same  as  those  of  the  governors  of  the  various 
States. 

The  Judicial  Power. — The  Supreme  Court 
consists  of  three  circuit  court  judges.  It  holds 
two  sessions  each  year,  at  the  capital.  It  sits  as 
a  court  of  errors  and  appeals  only. 

T he  Circuit  Court  is  composed  of  three  judges, 
elected  by  the  people,  one  from  each  of  the  dis¬ 
tricts  into  which  the  nation  is  divided  for  the  pur¬ 
poses  of  this  court.  It  has  original  jurisdiction 
in  all  criminal  cases,  and  in  all  civil  cases  where 
the  amount  involved  exceeds  fifty  dollars,  except 
those  cases  of  minor  offences  where  a  justice  of 
the  peace  has  exclusive  jurisdiction.  Two  terms 
a  year,  at  least,  must  be  held  in  each  county. 

The  Probate  Court  is  held  by  a  judge  elected  in 
each  county  by  the  people  for  the  term  of  two 
years.  It  has  the  regulation  of  the  settlement 
of  estates  of  decedents,  the  appointment  and 
control  of  guardians  of  minors,  lunatics,  etc., 
and  the  probate  of  wills. 

Justices  of  the  Peace  are  chosen  by  the  electors 
of  each  county  for  the  term  of  two  years.  They 
have  a  civil  jurisdiction  in  all  cases  where  the 
amount  involved  is  less  than  fifty  dollars.  They 
constitute  a  board  of  police  for  the  county,  and 
have  charge  of  the  highways,  bridges,  etc. 

CHOSE  (Fr.  thing).  Personal  property. 

Choses  in  possession.  Personal  things  of 
which  one  has  possession. 

Choses  in  action.  Personal  things  of  which 
the  owner  has  not  the  possession,  but  merely 
a  ritfht  of  action  for  their  possession.  2  Bla. 
Com.  389,  397;  1  Chitty,  Pr.  99. 

CHOSE  IN  ACTION.  A  right  to  re¬ 
ceive  or  recover  a  debt,  or  money,  or  damages 
for  breach  of  contract,  or  for  a  tort  concerted 
with  contract,  but  which  cannot  be  enf 
without  action.  Comyns,  Dig.  Mens. 

It  is  one  of  the  qualities  of  a  chose  in  ^ 
tion  that  at  common  law  it  19  "°  ‘ ‘  g  297  I 

10  Co.  47,  481  2  S  ‘SI  S; 

1  Cra.  367;  ^  the  assignment 

period,  the  courts  ha\e  J  bl  considera- 
of  a  chose  in  action  for  tQ  permit  the 

tion  as  a  contrai  for  the  purpose  of 

assignee  to  use  bis  name  1 
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recovery,  and,  consequently,  enforce  its  spe¬ 
cific  performance,  unless  contrary  to  public 
policy  ;  1  P.  Wins.  Clu  381 ;  Freem.  Ch.  145  ; 
1  Yes.  Sen.  Ch.  412  ;  2  Stor.  660 ;  2  Ired.  Eq. 
54;  1  Wheat.  236;  15  Mo.  662.  And  now, 
at  common  law,  the  assignee  is  entitled  to  sue 
and  recover  in  the  name  of  the  assignor,  and 
the  debtor  will  not  be  allowed,  by  way  of  de¬ 
fence  to  such  suit,  to  avail  himself  of  any 
payment  to  or  release  from  the  assignor,  if 
made  or  obtained  after  notice  of  the  assign¬ 
ment  ;  4  Term,  340  ;  1  Hill,  483  ;  4  Ala.  N.  s. 
184;  14  Conn.  123;  29  Me.  9;  13  N.  H. 
230;  10  Cush.  93;  20  Yt.  25.  If,  after  no¬ 
tice  of  the  assignment,  the  debtor  expressly 
promise  the  assignee  to  pay  him  the  debt,  the 
assignee  will  then,  in  the  United  States,  be 
entitled  to  sue  in  his  own  name;  10  Mass. 
316;  3  Mete.  Mass.  66  ;  5  Pet.  597 ;  2  R.  I. 
146;  7  H.  &  J.  213;  2  Barb.  349,  420;  27 
N.  H.  269;  but  without  such  express  promise 
the  assignee,  except  under  peculiar  circum¬ 
stances,  must  proceed,  even  in  equity,  in  the 
name  of  the  assignor ;  2  Barb.  Ch.  596 ;  1 
Johns.  Ch.  463;  7  G.  &  J.  114;  2  Wheat. 
373.  By  statute  in  England,  36  &  37  Viet, 
c.  66,  s.  25  (6),  any  absolute  assignment  by 
writing  under  the  hand  of  the  assignor  of  a 
chose  in  action,  with  written  notice  to  the 
debtor,  passes  the  legal  right  thereto  and  all 
remedies  thereon. 

But  courts  of  equity  will  not,  any  more 
than  courts  of  law,  give  effect  to  such*  assign¬ 
ments  when  they  contravene  any  rule  of  law 
or  of  public  policy.  Thus,  they  will  not  give 
effect  to  the  assignment  of  the  half-pay  or  full 
pay  of  an  officer  in  the  army  ;  2  Anstr.  533  ; 
1  Ball.  &  B.  389 ;  or  of  a  right  of  entry  or 
action  for  land  held  adversely ;  2  Ired.  Eq. 
54;  or  of  a  part  of  a  right  in  controversy,  in 
consideration  of  money  or  services  to  enforce 
it;  16  Ala.  488;  4  Dana,  173;  2  Dev.  &  B. 
Eq.  24.  Neither  do  the  courts,  either  of  law 
or  ot  equity,  give,  effect  to  the  assignment  of 
mere  personal  actions  which  die  with  the  per¬ 
son ;  19  Wend.  73;  4  S.  &  R.  19;  13  N.  Y. 
322;  6  Cal.  456.  But  a  claim  of  damages  to 
propert} ,  though  arising  ex  delicto ,  which  on 
the  death  of  the  party  would  survive  to  his 
executors  or  administrators  us  assets,  may  be 
assigned ;  3  E.  1).  Sm.  246  ;  12  N.  Y.  622- 
2  Barb.  110  ;  4  Du.  N.  Y.  74,  600. 

The  assignee  of  a  chose  in  action,  unless  it 
be  a  negotiable  promissorv  note  or  bill  of  ex- 
change,  although  without  notice,  in  general 
takes  it  subject  to  all  the  equities  which  subsist 
against  tbe  assignor ;  1  P.  \Vms.  49ff;  4  Price 
161;  1  Johns.  N.  Y.  522;  7  Pet  60H  •  11 
Paige.  Ch.  467  ;  2  Stoekt.  146.  And  a  pay¬ 
ment  made  by  the  debtor,  even  after  the  as¬ 
signment  of  the  debt,  if  before  notice  thereof 
will  be  effectual ;  3  Dav,  364 ;  10  Conn.  444  • 
8  Binn.  394 ;  4  Mete.  Mass.  594. 

To  constitute  an  assignment,  no  writing  or 
particular  form  of  words  is  necessary,  if°the 
consideration  be  proved  and  the  meaning  of 
the  parties  apparent ;  1 5  Mass.  485  ;  16  Johns 
SI  5  19  id.  842 ;  1  Hill,  583 ;  13  Sim  Ch 


469;  1  M.  &  C.  690;  and  thereforetlT~  ~ 
delivery  of  the  written  evidence  of 
Jones,  Xo.  C.  224;  28  Mo.  56-  94  2 

260;  13  Mass.  304;  5  Me.  349 -V;1  It 
284  ;  7  Penn.  251 ;  or  the  givingof  a  now  * 
ot  attorney  to  collect  a  debt,  may  onerEl 
an  equitable  transfer  thereof,  if’sJh  be  th 
intention  of  the  parties;  7  Yes  Ch  g®  , 
Caines,  Cas.  18;  19  Wend.  73.  See  ^ 

8IGNMENT. 

Bills  of  exchange  and  promissory  notes  in 
exception  to  the  general  rule,  are  by  the  iaw 
merchant  transferable,  and  the  legal  as  well 
as  equitable  right  passes  to  the  transferee. 
See  Bill  of  Exchange.  In  some  states 
by  statutory  provisions,  bonds,  mortgage/ 
and  other  documents  may  be  assigned,  and 
the  assignee  receives  the  whole  title/  both 
legal  and  equitable  ;  2  Bouvier,  Inst.  192.  Iu 
New  \ ork,  the  code  enables  an  assignee  to 
maintain  an  action  in  his  own  name  in  those 
cases  in  which  the  right  was  assignable  in  law 
or  in  equity  before  the  code  was  adopted;  4 
Du.  N.  Y.  74. 

CHRISTIANITY.  The  religion  estab¬ 
lished  by  Jesus  Christ. 

Christianity  has  been  judicially  declared  to 
be  a  part  of  the  common  law  of  Pennsylvania; 
11  S.  &  R.  394  ;  5  Binn.  555  ;  of  New  York, 
8  Johns.  291  ;  of  Connecticut,  2  Swift,  Sys¬ 
tem,  321  ;  of  Massachusetts,  7  Dane,  Abr.  c. 
219,  a.  2,  19.  See  20  Pick.  206.  To  write 
or  speak  contemptuously  and  maliciously 
against  it  is  an  indictable  offence;  Cooper, 
Libel,  59,  114.  See  5  Jur.  529;  8  Johns. 
290;  20  Pick.  206;  2  Lew.  237. 

Archbishop  Whately,  in  his  preface  to  the  Ele¬ 
ments  of  Rhetoric,  says,  44  It  has  been  declared, 
by  the  highest  legal  authorities,  that 4  Christianity 
is  part  of  the  law  of  the  land/ and,  consequently, 
any  one  who  impugns  it  is  liable  to  prosecution. 
What  is  the  precise  meaning  of  the  above  legal 
maxim  I  do  not  profess  to  determine,  haying 
never  met  with  any  one  who  could  explain  it  0 
me  ;  but  evidently  the  mere  circumstance  that 
have  religion  by  law  established  does  not  01 1 


render  more  intelligible  a  maxim  which  has  pc 
plexed  so  learned  a  critic.  Christianity  * 
nouneed  to  be  part  of  the  common  law.  m 
tra distinction  to  the  ecclesiastical  law,  to 
purpose  of  proving  that  the  temporal  cou  » 
well  as  the  courts  spiritual,  had  jurisdicn  1  , 

offences  against  it.  Blasphemies  again** 
religion  are  properly  cognizable  by  the  la''  .  jch 
land,  as  they  disturb  the  foundations  01  up 
the  peace  and  good  order  of  society  IT^_tralllts, 
the  principle  of  positive  laws  and  penal  .'t hoUt 

and  remove  the  chief  sanction  for  truth,  i(Jej 
which  no  question  of  property  eould  o  _ 
and  no  criminal  brought  to  justice.  <-  1  hnillCb, 
is  part  of  the  common  law’,  as  its  root  aiu  t 

its  majesty  and  pillar — as  much  a  compo  nce 

of  that  law’  as  the  government  and  le&rned 
of  social  order.  The  inference  of  tIH  wb0 
archbishop  seems  scarcely  accurate,  tna  , cUted* 
impugn  this  part  of  the  law  must  be 
It  does  not  follow’,  because  Christiani  ’  inl. 
of  the  law*  of  Eugland,  that  every  one  iper 
pugns  it  is  liable  to  prosecution.  *ne rlie  tests 
of  and  motives  for  the  assault  are  the 
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if„ria.  Scoffing,  flippant, 
not  serious  arguments,  are 


railing 


corn- 
considered 


and 

meats,  no*  la°W)  and  justly  punished, 

offences  a ■  <-  the  pioug  u0  less  than  deprave 
bcl'*U6«™nt  and  young.  The  meaning  of  Cliief- 
the  cannot  be  expressed  more  plainly 

justice  Hal  wordg  An  information  was  ex- 
than  in  “  one  Taylor,  for  uttering  blas- 
i*jbiteJnfi°expre6rions  too  horrible  to  repeat. 
CS,  Observed  that  “such  kind  of  wicked, 
5 nhpmnus  words  were  not  only  an  offence  to 
rn^iiid  religion,  but  a  crime  against  the  laws, 
and  government,  and  therefore  punishable 
Se  court  of  King’s  Bench.  For,  to  say  reli- 
In  is  a  cheat,  is  to  subvert  all  those  obligations 
whereby  civil  society  is  preserved ;  that  Chris¬ 
tianity  is  part  of  the  laws  of  England,  and  to 
mroach  the  Christian  religion  is  to  speak  in  sub¬ 
version  of  the  law.”  Ventr.  293.  To  remove  all 
possibility  of  further  doubt,  the  English  commis¬ 
sioners  on  criminal  law,  in  their  sixth  report,  p. 
83  (1841),  have  thus  clearly  explained  their  sense 
of  the  celebrated  passage  :  “  The  meaning  of  the 
expression  used  by  Lord  Hale,  that  ‘  Christianity 
was  parcel  of  the  laws  of  England,5  though  often 
cited  in  subsequent  cases,  has,  we  think,  been 
much  misunderstood.  It  appears  to  us  that  the 
expression  can  only  mean  either  that,  as  a  great 
part  of  the  securities  of  our  legal  system  consist 
of  judicial  and  official  oaths  sworn  upon  the 
Gospels,  Christianity  is  closely  interwoven  with 
our  municipal  law,  or  that  the  laws  of  England, 
like  all  municipal  laws  of  a  Christian  country, 
must,  upon  principles  of  general  jurisprudence, 
be  subservient  to  the  positive  rules  of  Christianity. 
In  this  sense,  Christianity  may  justly  be  said  to 
be  incorporated  with  the  law  of  England,  so  as 
to  form  parcel  of  it ;  and  it  was  probably  in  this 
sense  that  Lord  Hale  intended  the  expression 
should  be  understood.  At  all  events,  in  what¬ 
ever  sense  the  expression  is  to  be  understood,  it 
does  not  appear  to  us  to  supply  any  reason  in 
aver  of  the  rule  that  arguments  may  not  be  used 
against  it ;  for  it  is  not  criminal  to  speak  or  write 
other  against  the  common  law  of  England,  gene- 
2.  °r  against  particular  portions  of  it,  pro- 
da  no^  ^one  *n  such  a  manner  as  to  en- 

r  J?"er  Pu^ic  peace  by  exciting  forcible 

8  an.ce  i,80  that  the  statement  that  Christianity 
Rn^Ce  the  ^aw  England,  which  has  been 
hi™ to?11  ur£ed  in  justification  of  laws  against 
urrmn  k°wever  true  it  may  be  as  a  general 
ar4!nhl  certainly  furnishes  no  additional 
bSent  for  the  propriety  of  such  laws.”  If 
an/Jmy  mean  a  railing  accusation,  then  it  is, 

5  338  ^  forbidden;  Heard,  Lib.  <fc  SI. 

8  John,  9(^2  ?ow* 127’ 197"201 ;  11  S.  &  R.  394 ; 

6  10  Ark.  259  •  2  Harr.  Del.  553, 569  ; 

21  Ara- L-  Rez- 537’ 333 ; 

See  Co°]ey,  Const.  Lim. 

A  society  of  persons  who  pro- 
10  p;l  ,  ”stian  religion.  7  Halst.  206,  214  ; 

Tlienl.193’  3  Penn-  282;  31  9‘ 

Bemhln  u  HCe  w^ere  such  persons  regularly  as- 

ii*  f*  s  T«x.  288. 

aa<l  ****«*?»  includes  the  chancel,  aisles, 

Tex.  28s  ci*urch.  Hammond,  N.  P.  204  ; 
^Urch  or  eh  ,  ^le  ®nfifli6h  law,  the  terms 
^Unized  •  ’  anfl  church-yard,  are  expressly 
,4'  'Ipperimi,, 111  ^leni selves  correct  and  tcchni- 
on-DCr'nimni  nr”8  of, the  building  and  place,  even 
U  Co  ;  «B.&C.25;  1  Salk, 

n  ^°-25  6;  2Esp.  5,  28. 


h 


CoillIhon'ri*I ,n c°mmitted  in  a  church,  at 
la*i  3  Cox,  Cr.  Gas.  581.  The 


church  of  England  is  not  deemed  a  corporation 
aggregate ,  but  the  church  in  any  particular 
place  is  so  considered,  lor  the  purposes  at 
least  of  receiving  a  gift  of  lands ;  9  Cra.  292  * 

2  Conn.  287  ;  3  Vt.  400;  2  Rich.  Eq.  192’. 
See  9  Mass.  44;  11  Pick.  495;  10  id.  97;  1 
Me.  288 ;  3  id.  400  ;  4  Iowa,  252  ;  3  Tex. 
288 ;  2  Md.  Ch.  Dec.  143. 

As  to  the  right  of  succession  to  glebe  lands, 
see  9  Cranch,  43,  292;  9  Wheat.  468;  or 
other  church  property,  see  18  N.  Y.  395.  As 
to  the  power  of  a  church  to  make  by-laws, 
etc.,  under  local  statutes,  see  5  S.  &  R.  510 ; 

3  Penn.  282;  4  Des.  578;  30  Vt.  595;  5 
Cush.  412. 

Controversies  in  the  civil  courts  concerning 
property  rights  of  religious  societies  are  gene¬ 
rally  to  be  decided  bv  a  reference  to  one  or 
more  of  three  propositions  : — 

(1st.)  Was  the  property  or  fund,  which  is 
in  question,  devoted,  by  the  express  terms 
of  the  gift,  grant,  or  sale,  by  which  it  was 
acquired,  to  the  support  of  any  specific  reli¬ 
gious  doctrine  or  belief,  or  was  it  acquired  for 
the  general  use  of  the  society  for  religious  pur¬ 
poses,  with  no  other  limitation  ? 

(2d.)  Is  the  society  which  owned  it  of  strictly 
congregational  or  independent  form  of  church 
government,  owing  no  submission  to  any  or¬ 
ganization  outside  the  congregation  ? 

(3d.)  Or  is  it  one  of  a  number  of  such  so¬ 
cieties,  united  to  form  a  more  general  body  of 
churches,  with  ecclesiastical  control  in  the 
general  association  over  the  members  and 
societies  of  which  it  is  composed  ? 

In  the  first  class  of  cases,  the  court  will, 
when  necessary  to  protect  the  trust  to  which 
the  property  has  been  devoted,  inquire  into 
the  religious  faith  or  practice  of  the  parties 
claiming  its  use  or  control,  and  will  see  that 
it  shall  not  be  diverted  from  that  trust. 

If  the  property  was  acquired  in  the  ordinary 
way  of  purchase,  or  gift,  for  the  use  of  a  reli¬ 
gious  society,  the  court  will  inquire  who  con¬ 
stitute  that  society,  or  its  legitimate  successors, 

1  and  award  to  them  the  use  of  the  property. 

In  case  of  the  independent  order  of  the  con¬ 
gregation,  this  is  to  be  determined  by  the  ma¬ 
jority  of  the  society,  or  by  such  organization 
of  the  society  as,  by  its  own  rules,  constitute 
its  government. 

In  the  class  of  cases  in  which  property  has 
been  acquired  in  the  same  way  by  a  society 
which  constitutes  a  subordinate  part  of  a  gene¬ 
ral  religious  organization  with  established  tri¬ 
bunals  for  eeclesiastieal  government,  these 
tribunals  must  decide  all  questions  of  faith, 
discipline,  rule,  custom,  or  ecclesiastical  gov¬ 
ernment. 

In  such  cases  where  the  right  of  property  in 
the  civil  court  is  dependent  on  the  question  of 
doetrine,  discipline,  ecclesiastical  law,  rule,  or 
custom,  or  church  government,  and  that  has 
been  decided  by  the  highest  tribunal  within 
the  organization  to  which  it  has  been  came  , 
the  civil  court  will  accept  that  decision  as  con¬ 
clusive,  and  be  governed  by  it  m  its  applica- 
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tion  to  the  case  before  it ;  Watson  v.  Jones, 
13  Wall.  680 ;  8.  c.  11  Am.  L.  Reg.  430; 
•with  a  full  note  by  Judge  Redfield. 

See  a  learned  and  full  article  on  the  law  of 
church  corporations;  12  Am.  L.  Reg.  N.  8. 
201,  329,  537.  See  also  15  Am.  L.  Reg.  N. 
s.  264 ;  92  Ill.  463  ;  88  Penn.  60,  503  ;  89 
id.  97  ;  103  U.  S.  330. 

Where  it  is  apparent  from  the  charter  of  a 
church,  that  it  is  in  full  connection  with  a 
synodical  body,  and  not  independent  of  it  as 
a  congregation,  those  who  secede,  whether  a 
majority  or  not,  lose  all  right  and  privilege  to 
the  corporate  property,  and  those  who  remain 
hold  them;  10  Paige,  627.  Where  property 
is  devoted  under  a  trust  to  a  particular  reli¬ 
gious  faith  or  form  of  church  government, 
those  who  adhere,  however  small  in  numbers, 
are  entitled  to  its  use,  as  against  those  who 
abandon  the  doctrines  or  church  government ; 
1  Speer,  Eq.  87 ;  41  Penn.  9 ;  48  id.  20 ;  4 
N.  J.  653;  1  Kern.  243;  6  Ohio,  363;  16 
Mass.  506;  10  Pick.  172;  98  Mass.  65;  7 
Paige,  281  ;  3  Meriv.  264. 

CHURCH  RATE.  A  tribute  by  which 
the  expenses  of  the  church  are  to  be  defrayed. 
They  are  to  be  laid  by  the  parishioners,  in 
England,  and  may  be  recovered  before  two 
justices,  or  in  the  ecclesiastical  court.  Whar¬ 
ton,  Diet. 

CHURCH- WARDEN.  An  officer  whose 
duty  it  is  to  take  care  of  or  guard  the  church. 

They  are  taken  to  be  a  kind  of  corporation  in 
favor  of  the  church  for  some  purposes  :  they  may 
have,  in  that  name,  property  in  goods  and' chat¬ 
tels,  and  bring  actions  for  them  for  the  use  and 
benefit  of  the  church,  but  may  not  waste  the 
church  property,  and  are  liable  to  be  called  to 
account;  3  Steph.  Com.  90;  1  Bla.  Com.  394; 
Cowel. 


These  officers  are  created  in  some  ecclesi¬ 
astical  corporations  by  the  charter,  and  their 
rights  and  duties  are  definitely  explained.  In 
England,  it  is  said,  their  principal  duties  are 
to  take  care  of  the  church  or  building,  the 
utensils  and  furniture,  the  church-yard,  cer¬ 
tain  matters  of  good  order  concerning  the 
church  and  church-yard,  the  endowments  of 
the  church ;  Bacon,  Abr.  By  the  common 
law,  the  capacity  of  church-wardens  to  hold 
,  property  for  the  church  is  limited  to  personal 
property ;  9  Cra.  43. 

CHURL.  See  Ceoul. 

CINQUE  PORTS.  The  five  ports  of 

England  which  lie  towards  France. 


These  ports,  on  account  of  their  importance  i 
defences  to  the  kingdom,  early  had  certain  nriv 
leges  granted  them,  and  in  recompense  wei 
bound  to  furnisli  a  certain  number  of  ships  an 
men  to  serve  on  the  king’s  summons  once  in  eae 
year.  “  The  service  that  the  barons  of  the  Cinnv 
Ports  acknowledge  to  owe;  upon  the  king’s  sun 
mous,  if  it  shall  happen,  to  attend  with  the 
ships  lifteen  days  at  their  own  cost  and  charge 
and  so  long  as  the  king  pleases,  at  his  ow 
charge ;”  Cowel,  Quinqne  Portm.  The  Cinm 
Ports  are  Dover,  Sandwich,  Hastings,  Hithe  an 
Romney.  Wlnchelsea  and  Rye  are  reckon 
Iwn*'  Sandwich;  and  the  other  of  the  Cinm 
torts  have  ports  appended  to  them  in  like  mi, 


mer.  The  Cinque  Ports  have  a  lord-wa^Z  T~ 
had  a  peculiar  jurisdiction,  sending  ont  J.*  0 
his  own  name,  and  who  Is  also  constable  of  Y»  ln 
Castle.  The  jurisdiction  was  abolished  hv  is  * 

19  Vict-.c-48.:.  20  &21  Vtct:  c-  1.  The  reprebem 


tatives  in  parliament  and  the  inhabitants^?' 
Cinque  Ports  are  each  termed  barons*  BrnJi 
Cowel ;  Termes  de  la  Ley.  ’  brande  5 


CIRCUIT,  A  division  of  the  country 
appointed  for  a  particular  judge  to  visit  for 
the  trial  of  causes  or  for  the  administration 
of  justice.  See  3  Bla.  Com.  58  ;  3  Bouvier 
Inst.  n.  2532. 


Courts  are  held  in  each  of  these  circuits  at 
stated  periods,  by  judges  assigned  for  that  pur¬ 
pose  ;  3  Steph.  Com.  321 .  The  United  Statesare 
divided  into  nine  circuits ;  1  Kent,  301. 

The  term  is  oftener  applied,  perhaps,  to  the 
periodical  journeys  of  the  judges  through  their 
various  circuits.  The  judges,  or,  in  England, 
commissioners  of  assize  and  n'isi  prius ,  are  said  to 
make  their  circuit;  3  Bla.  Com.  57.  The  custom 
is  of  ancient  origin.  Thus,  in  a.  d.  1176,  justices 
in  eyre  were  appointed,  with  delegated  powers 
from  the  aula  regis ,  being  held  members  of  that 
court,  and  directed  to  make  the  circuit  of  the 
kingdom  once  in  seven  years. 

The  custom  is  still  retained  in  some  of  the 
states,  as  well  as  in  England,  as,  for  example,  in 
Massachusetts,  where  the  judges  sit  in  succession 
in  the  various  counties  of  the  state,  and  the  full 
bench  of  the  supreme  court,  by  the  arrangement 
of  law  terms,  makes  a  complete  circuit  of  the 
state  once  in  each  year.  See,  generally,  3  Steph. 
Com.  221  et  seq.  ;  1  Kent,  301. 


CIRCUIT  COURTS.  In  American 
Law.  Courts  whose  jurisdiction  extends 
over  several  counties  or  districts,  and  of  which 
terms  are  held  in  the  various  counties  or  dis¬ 
tricts  to  which  their  jurisdiction  extends. 

The  term  is  applied  distinctively  to  a  cl^6.  of 
the  federal  courts  of  the  United  States,  of  win 
terms  are  held  in  two  or  more  places  successiv  y 
in  the  various  circuits  into  which  the  whole 
try  is  divided  for  this  purpose ;  6ee  1  Kent, » 
303;  Courts  of  the  United  States;  an  j 
some  of  the  states,  to  courts  of  general  jun  ~ 
tion  of  which  terms  are  held  in  the  various  e 
ties  or  districts  of  the  state.  Such  courts 
some  instances  as  courts  of  nisi  prius,  in  * 
either  at  nisi  prius  or  in  banc.  They  way  . 
an  equity  as  well  as  a  common-law  jurisa  ^ 
and  may  be  both  civil  and  criminal  cour  ^rent 
systems  of  the  various  states  are  widely  t0 
in  these  respects ;  and  reference  must  D  V  na. 
the  articles  on  the  different  states  for  an  P  -g 
tion  of  the  system  adopted  in  each.  courts, 
unknown  in  the  classification  of  states 

and  conveys  a  different  idea  in  the  van  0f  a 
in  which  it  is  adopted  as  the  design*1  ponstitu- 
court  or  class  of  courts,  although  tn  qUjte 
tion  of  such  courts,  in  many  instance  ,  asSize 
analogous  to  that  of  the  English  courts 
and  nisi  prius.  j-w^tlv 

CIRCUITY  OF  ACTION. 
obtaining,  by  means  of  a subsequen  ‘  ctjon 
a  result  which  may  be  reached  in  *11 
already  pending.  .  .  _  +iie  law, 

This  is  particularly  obnoxious  ^ 
as  tending  to  multiply  suits;  4  Cow.  " 
CIRCUMDUCTION.  In  Scotch  "*^ 
A  closing  of  the  period  for  Jodginr  1  caUSe. 
or  doing  any  other  act  required  m 

Paterson,  Comp. 


circumstances 
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'Sr": 

at*thc  commission  of  an  act. 
at  l"  ,  nroved  are  either  possible  or  lmpos- 
and  probable  or  extraordinary 
liblf-,  °IT,hablc,  recent  or  ancient ;  they  may 
tml  KenS  near  us,  or  alar  off  ;  they  are 
l»ve  napirc  permanent  or  transitory,  clear 

Simple  or  implicated ;  they  are  always 
SDd  .  cjrcumstauces  which  more  or 

^influence  the  mind  in  forming  a  judgment. 

»  a  in  some  instances  these  circumstances  as- 
n#  the  character  of  irresistible  evidence :  where, 
£r  example,  a  woman  was  found  dead  in  a  room, 
iTtheS-y  mark  of  having  met  with  a  violent 
Tilth  the  presence  of  another  person  at  the 
iene  of  action  was  made  manifest  by  the  bloody 
mlrkof  a  left  hand  visible  on  her  left  arm  ;  14 
How  St  Tr-  1324.  These  points  ought  to  be 
carefully  examined,  in  order  to  form  a  correct 
opinion.  The  first  question  ought  to  be,  Is  the 
feet  possible !  If  so,  are  there  any  circumstances 
whieh  render  it  impossible?  If  the  facts  are  im¬ 
possible,  the  witness  ouffht  not  to  be  credited. 
If,  forexample,  a  man  should  swear  that  he  saw 
the  deceased  6hoot  himself  with  his  own  pistol, 
and,  upon  an  examination  of  the  ball  which 
killed  him,  it  should  be  found  too  large  to  enter 
into  the  pistol,  the  witness  ought  not  to  be  cred¬ 
ited;  1  Starkie,  Ev.  505;  or  if  one  should  swear 
that  another  had  been  guilty  of  an  impossible 
crime. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Evidence. 

CIRCUMSTANTIBUS.  See  Tales. 
CIRCUMVENTION.  In  Scotch  Law. 

Any  act  of  fraud  whereby  a  person  is  reduced 
to  a  deed  by  decreet.  Tech.  Diet.  It  has  the 
same  sense  in  the  civil  law.  Dig.  50.  17.  49. 
155;  id.  12.  6.  6.  2;  id.  41.  2.  34 
CITACION.  In  Spanish  Law.  The 
order  of  a  legal  tribunal  directing  an  individual 
against  whom  a  suit  has  been  instituted  to 
appear  and  defend  it  within  a  given  time.  It 
in  ^noijy|nou*  with  the  term  emplazainiento 
»e  old  Spanish  law,  and  the  in  j us  vocatio 
of  the  Roman  law. 

CaSATI°  AD  «■ 

CAUSAM.  In  Civil 


REASSUMENDAM 


Law.  The 


name 


tend; ltiltl0n’  issued  when  a  party'  diet 

ant  ,!*'  a ?uib»  ^inst  the  heir  of  the  defend- 
of{k  ’  ?  plaintitf  died,  for  the  heir 

, ably  kJ* aintl®*  ^ur  bill  of  revivor  is  prob- 
(  I^rrowed  from  this  proceeding. 

Dion),  (Uat.  citare ,  to  call,  to  sum- 

c°un  n  Practice.  A  writ  issued  out  of  a 
4  person jurisdiction,  commanding 
tamed  ami  i rein  naaujd  to  appear  on  a  day 
sh°ty(.a,K,  *  ^ojbething  therein  mentioned,  or 

ri>  Sb y  i  •shoul,lnot-  .I>roctor’ 1>ract* 

0p  cited.  ^  w  uc^  a  person  is  so  summonec 

untni.r^  and  law> the  cltatlon  *s  the  be- 

10  hav(a  Jat  on  °f  the  whole  cause,  and 
*>°fthe  n,;ix  ^uiaites,  namely:  the  in 
the  imnnne  of  tlie  judge,  of  the  promo 

whloh  ace>  and  :°f  the  causc  of  suit>  01 

,nay  be  addeft  tln)S  of  appearance ;  to 
1  Hrownd  thu  -e.  afflxinff  the  seal  of  the 


%r°iTn'  Civ“ilT!c  °[}he  register  or  his  deputy. 

51  !t‘".  Adi,4?;,  if i,i,riipParer8'  I  ifXk-7  *ae  Dip* 


The  process  issued  in  courts  of  probate  and 
admiralty  courts.  It  is  usually  the  original  pro¬ 
cess  in  any  proceeding  where  used,  and  is  in 
that  respect  analogous  to  the  writ  of  capias  or 
summons  at  law,  and  the  subpoena  in  chancery. 

In  Scotch  Practice.  The  calling  of* a 
oarty  to  an  action  done  by  an  officer  "of  the 
court  under  a  proper  warrant. 

The  service  of  a  writ  or  bill  of  summons. 
Paterson,  Comp. 

CITATION  OF  AUTHORITIES.  The 

production  of  or  reference  to  the  text  of  acts 
of  legislatures,  treatises,  or  cases  of  similar 
nature  decided  by  the  courts,  in  order  to  sup¬ 
port  propositions  advanced. 

As  the  knowledge  of  the  law  is  to  a  great 
degree  a  knowledge  of  precedents,  it  follows 
that  there  must  be  necessarily  a  frequent  refer¬ 
ence  to  these  preceding  decisions  to  obtain 
support  for  propositions  advanced  as  being 
stetements  of  what  the  law  is.  Constant  refer¬ 
ence  to  the  law  as  it  is  enacted  is,  of  course, 
necessary.  References  to  the  works  of  legal 
writers  are  also  desirable  for  elucidation  and 
explanation  of  doubtful  points  of  law. 

In  the  United  States,  the  laws  of  the  general 
government  are  generally  cited  by  their  date: 
as,  Act  of  Sept.  24,  1789,  §  35;  or.  Act  of 
1819,  c.  170,  3  Story,  U.  S.  Laws,  1722;  or 
by  the  section  of  the  Revised  Statutes  of  1878, 
or  its  supplement.  The  same  practice  pre¬ 
vails  in  Pennsylvania,  and  in  most  of  the 
other  states,  when  the  date  of  the  statute  is 
important.  Otherwise,  in  most  of  the  states, 
reference  is  made  to  the  revised  code  of  laws 
or  the  official  publication  of  the  laws  :  as,  Va. 
Rev.  Code,  c.  26;  N.  Y.  Rev.  Stat.  4th  ed. 
400.  Books  of  reports  and  text-books  are 
generally  cited  by  the  number  of  the  volume 
and  page:  as,  2  Washburn,  R.  P.  350;  4 
Penn.  60.  Sometimes,  however,  the  para¬ 
graphs  are  numbered,  and  reference  is  made 
to  the  paragraphs :  as,  Story,  Bailm.  §  494 ; 
Gould,  PI.  c.  5,  §  30. 

The  civilians  on  the  continent  of  Rurope, 
in  referring  to  the  Institutes,  Code,  and  I  un- 
dects  or  Digest,  usually  give  the  number,  not 
of  the  book,  but  of  the  Jaw,  and  the  first  word 
of  the  title  to  which  it  belongs  ;  and,  as  there 
are  more  than  a  thousand  of  these,  it  is  no 
easy  task  for  one  not  thoroughly  acquainted 
with  those  collections  to  find  the  place  to 
which  reference  is  made.  The  American 
writers  generally  follow  the  natural  mode  of 
reference,  by  putting  down  the  name  of  the 
collection,  and  then  the  number  of  the  booK, 
title,  law,  and  section.  For  example,  Inst. 
4  15.  2.  signifies  Institutes,  book  4,  title  o, 
and  section  2;  Dig.  41. 9. 1.3. 
book  41,  title  9,  law  1,  section  3  ,  >>'-•/ 
flnte  or  if  vro  dote,  signifies  section  3,  w  * 
of  the  tlfand  titled  the.  Digest  wPan- 

dccts  »"“>"*  ,ro  ^.Svafent:  the 

mark  that  1  •  ig.  «  .U  ,  j  latter — which 

former  signifies  D.gsMnd^e  Greek  ^ 

1  tlmfirsTleUer  of  the  wort! 

,tbe  first  leu  .  and  Pandects 


is  a 

7i 
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CITIZEN 


arc  different  names  for  one 
thinjr.  The  Code  is  cited  in  the  same  way. 
The" Novels  are  cited  by  their  number,  with 
that  of  the  chapter  and  paragraph :  for  ex¬ 
ample,  Nov.  185.  2.  4.  for  Novella  Justiniani 
185,  capite  2,  paragrapho  4.  Novels  are  also 
quoted  by  the  Collation,  the  title,  chapter, 
and  paragraph,  as  follows :  In  Authentico , 
Collatione  1,  titulo  1,  cap .  281.  The  Authen- 
tics  are  quoted  by  their  first  words,  after 
which  is  set  down  the  title  of  the  Code  under 
which  they  are  placed :  for  example,  Authen- 
tica ,  cum  testator.  Codice  ad  legem  fascidiam. 
See  Mackeldey,  Civ.  Law,  §  65  ;  Domat,  Civ. 
Law,  Cush.  ed.  Index. 

In  this  edition  of  this  work  the  system  of  cita¬ 
tion  adopted  in  the  last  edition  has  been  some¬ 
what  varied  from,  in  order  that  citations  of  au¬ 
thorities  might  take  up  as  little  6pace  as  possible. 
The  briefest  possible  citation,  that  will  avoid 
ambiguity,  has  been  adopted ;  the  table  of  abbre¬ 
viations  (see  Abbiieviations)  gives  the  full 
name  of  the  book  or  volume  of  reports  referred 
to  in  all  cases. 

Statutes  of  the  various  states  will  be  cited  by 
giving  the  number  of  the  volume  (where  there 
are  more  volumes  than  one),  the  name  of  the 
state  (using  the  common  geographical  abbrevia¬ 
tion),  the  designation  of  the  code,  and  the  page 
where  the  statute  or  provision  in  consideration  is 
found  :  thus,  1  N.  Y.  Rev,  Stat.  4th  ed.  63.  To 
this  it  is  desirable  to  add,  when  regard  for  space 
allows,  the  chapter  and  section  of  the  statute  re¬ 
ferred  to. 

United  States  statutes,  and  statutes  of  the 
states  not  included  in  the  codified  collection  of 
the  6tate,  are  cited  as  statutes  of  the  year  in 
which  they  were  enacted,  or  by  the  proper  sec¬ 
tion  of  the  Revised  Statutes. 

English  statutes  are  referred  to  by  indicating 
the  year  of  the  reign  in  which  they  were  enacted, 
the  chapter  and  section :  thu6,  17  6c  18  Viet.  c. 
96,  §  2. 

Text-books  are  referred  to  by  giving  the  num¬ 
ber  of  the  volume  (where  there  are  more  volumes 
than  one),  and  the  name  of  the  author,  with 
an  abbreviation  of  the  title  of  the  work  suffici¬ 
ently  extended  to  distinguish  it  from  other  works 
by  the  same  author  and  to  indicate  the  class  of 
subjects  of  which  it  treats  :  thus,  2  Story,  Const. 

Where  an  edition  is  referred  to  which  has  been 
prepared  by  other  persons  than  the  authors,  or 
where  an  edition  subsequent  to  the  first  is  referred 
to,  this  fact  is  sometimes  indicated,  and  the  page, 
section,  or  paragraph  of  the  edition  cited 


and  the  same 


Otherwise,  the  reporter’s  name  is 
5  Rawle,  23,  or  an  abbreviation  of  it  •  ii 
23.  This  rule  extends  also  to  the  provinoioi 
ports  ;  and  the  principle  is  applied  to  the  Z  -e~ 
ions  of  Scotch  and  Irish  cases  6  dec*18* 

Where  the  same  reporter  reports  decisions  in 
courts  both  of  law  and  equity,  an  additional  abhil 
viation  indicates  which  series  is  meant  •  tw  o 
Paige,  Ch.  87.  ’  U1U8’3 

For  a  list  of  abbreviations  as  used  in  this  book 
and  as  commonly  used  in  legal  books,  6ee  AbbreI 
viations.  For  a  list  of  reports,  6ee  Reports. 

CITIZEN.  In  English  Law.  An  in¬ 
habitant  of  a  city.  1  Rolle,  138.  The  rep¬ 
resentative  of  a  city,  in  parliament.  1  Bla. 
Com.  174. 

In  American  Law.  One  who,  under  the 
constitution  and  laws  of  the  United  States, 
has  a  right  to  vote  for  representatives  in  con¬ 
gress,  and  other  public  officers,  and  who  is 
qualified  to  fill  offices  in  the  gift  of  the  people. 

All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside  ;  XIV.  Amendment, 
U.  S.  Const. 

One  of  the  sovereign  people.  A  constitu¬ 
ent  member  of  the  sovereignty,  synonymous 
with  the  people.  19  How\  404. 

A  member  of  the  civil  state  entitled  to  all 
its  privileges  ;  Cooley,  Constit.  Law,  77.  See 
92  U.  S.  542;  21  Wall.  162. 

Citizens  are  either  native-born  or  natural¬ 
ized.  Native  citizens  may  fill  any  office, 
naturalized  citizens  may  be  elected  or  ap¬ 
pointed  to  any  office  under  the  constitution  o 
the  United  States,  except  the  offices  of  presi¬ 
dent  and  vice-president.  The  constitution0 
the  United  States  (art.  4,  s.  2)  provides  a 
‘kthe  citizens  of  each  state  shall  be  en  i 
to  all  the  privileges  and  immunities  of 
in  the  several  states.”  These  are  Prn  1  .ec, 
which  in  their  nature  ar &  fundamental ;  v  1 
belong  of  right  to  the  citizens  of  all  free  s  a  ■» 
d  which  have,  at  all  times,  been  eiU?.ut  /? 
3  citizens  of  the  several  states ;  4  >  a*s  • 


and 

the 


is 


given  :  thus,  Angell  <fe  A.  Corp.  Lothrop  ed.  96 ; 
Smith,  Lead.  Cas.  5th  Hare  6c  W.  ed.  173.  The 
various  editions  of  Blackstone’s  Commentaries, 
however,  have  the  editor's  name  preceding  the 
title  of  the  book  :  thus,  Sharswood,  Bla.  Cbm.  • 
Coleridge,  Bla.  Com. ;  wherever  the  reference  is 
to  a  note  by  the  editor  cited  ;  otherwise  the  refer¬ 
ence  is  merely  to  Blackstone. 

Reports  of  the  Federal  courts  of  the  United 
States,  and  of  the  English,  Irish,  and  Scotch 
courts,  arc  cited  by  the  names  of  the  renorters  • 
thus,  3  Cranch,  96;  5  East,  241.  In  a  few  in 
stances,  however,  common  usage  has  given  a 
distinctive  name  to  a  series  ;  and  wherever  this 
is  the  case  such  name  ha6  been  adonis  . 
Term  ;  C.  B.  ;  Exch.  pieQ  ’  a8’ 

The  reports  of  the  state  courts  are  cited  bv  the 
name  of  the  state,  wffierever  a  series  of  sUch  re 

r^°gnlZXd^“  existin*:  thus,  5 
Ill.  63 ;  21  Penn.  96 ;  and  the  same  rule  applies 

Low?fc!h167rTrt6  °f  Pr°Vinti111  co^: 


C.  380.  The  supreme  court  will  not  a« ‘ 
these,  but  will  decide  each  case  as  i  a  ’ 
12  Wall.  418;  94  U.  S.  39;  18 
see  37  N.  J.  106;  55  111.  185;  16 £  ’5 42. 
130;  8  id.  168;  18  id.  129;  92  y-  UeS 

The  term  citizen  in  the  constitution  II  j 
only  to  natural  persons ;  8  V  L  ’ 

Woods,  85.  .  .  United 

Free  persons  of  color,  born  m  n  rded 
States,  were  always  entitled  to  be  r 
as  citizens  ;  1  Abb.  U.  S.  28 ;  but  see  -  gtateg 
393.  Negroes  born  within  the  Lm  1  757 

are  citizens  ;  2  Bond,  389  ;  Chase  s  *9 

(but  not  before  the  14th  Amen* -n  ,  Lj  0{ 
How.  393;  10  Bush,  681);  .but  within 
a  member  of  one  of  the  Indian  “ 1  1  bom 

the  United  States  is  not  a  citizen,  1  pill, 
in  the  United  States;  2  Sawy.  1  Vjvep  up 
444  ;  but  quaere  if  the  parents  ha  K  voce. 
their  tribal  relations  ;  Abb.  L.  1  lC  •  for- 
The  fact  that  an  unnaturalized  pel  5  tQ  v0te 
eign  birth  is  enabled  by  a  state  sta  u 
and  hold  office  does  not  make  him 
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j0R  x  Chinaman  is  not  entitled  to 
4  pill-  425‘  i: zed  •  5  Sawy.  1 55. 
beco®e  na  f  perSon  does  not  affect  his 
T1’e-h?n  though  it  may  his  political  rights;  , 
c,tilfhiPW  224;  nor  the  sex;  ibid.;  21 
.  98  U.S.  214;  1  McArthur,  169;  j 
?  “V, if  to  vote  and  the  right  to  hold  office  are 
constituents  of  citizenship;  21 

WAli!iItives3arealnot8  citizens  of  the  United 
.  the  descendants  of  the  aborigines  are 
not  entitled  to  the  rights  of  citizens;  see  supra 
interior  to  the  adoption  of  the  constitution  of 
,1  United  States,  each  state  had  the  right  to 
!  make  citizens  of  such  persons  as  it  pleased.  _ 

\  citizen  of  the  United  States  residing  m 
anv  of  the  states  of  the  Union  is  a  citizen  of 
thit  state;  6  Pet.  761;  Paine,  594;  6  Rob. 
33:  12  Blateh.  320;  1  Brock.  391 ;  1  Paige, 
Chi  183. 

The  child  of  American  parents  born  in  a 
foreign  country,  on  board  an  American  ship 
of  which  his  father  was  the  captain,  is  a  citizen 
of  the  United  States;  5  Blateh.  18;  and  so 
isachild  bom  abroad  whose  father  was  at  the 
time  a  citizen  of  the  United  States  residing 
abroad;  13  Op.  Att.-Gen.  91  ;  45  Iowa,  99. 

A  person  may  be  a  citizen  for  commercial 
purposes  and  not  for  political  purposes ;  7  Md. 
209. 

Consult  3  Story,  Const.  §  1687  ;  2  Kent, 
258  ;  Bouvier,  Inst. ;  Vattel,  1.  1,  c.  19,  §  212. 

As  to  citizenship  as  acquired  by  naturaliza¬ 
tion,  see  Allegiance. 

CITY.  In  England.  An  incorporated 
own  or  borough  which  is  or  has  been  the  see 

CWelSh0P*  ^°-Litt*108;  lBla.Com.114; 

A  lar£e  town  incorporated  with  certain 
PfWeges.  The  inhabitants  of  a  city.  The 
*“*»•  Worcester,  Diet. 

tioned  definition  here  given  is  sanc- 

If  it  is  pgJnu  i  authority,  it  is  questionable 
England  m  it8  character  as  a  city,  even  in 
It  certainly  ^a?  keen  at  any  time  a  8ee  5  and 
bag  lost  it  J  re^a  ^8  character  of  a  city  al  ter  it 

115;  i^^cieeiastical  character ;  1  Steph.  Com. 
^taclearlv  an(*  in  the  United  States 

Possessed  u^ces8ar7  that  it  should  ever  have 
Jjjj  *ot  siJlfv  faraCte^  0ri8lnally,  this  word 
Jboiive^u  ?  a  ;,own>  hut  a  portion  of  mankind 
^oiang  canA1  the  same  government — what  the 
^ence  the  \lr  *  and  the  Greeks  toxic  ; 
]Ut  et  civitas  scu  reipublicce 

Toullier,  Dr.  Civ.  Fr.  1. 
Pp.  de  Pansey,  Pouvoir  Muni - 

CIVIL,  T 

?  *duune  ;  Jlp^tradistinction  to  barbarous 
.u^toordPr  QICftes  a  sta^e  °f  society  re- 
spenk  of  .^e?.u^ar  government :  'thus, 
i'^riUnent  ai^1*  -ilPe’  society,  civil 

Nn  teev.,  liberty.  In  eontradis- 
t|>  an,l  h  S  to  indicate  the  private 
ar,  c^,munitv'i  ,UiS  °P  men’  as  members  of 
**Tbl«an<l  W.i \n  c°ntrast  to  those  which 
ciYiM  of  cjvjj <lte  to  tlm  government :  thus, 
], 'juds(licti  Pr<fes?  Rnd  criminal  process, 
U  ak°  used  ,n<  Cri,ninal  jurisdiction. 

m  contradistinction  to  mili¬ 


tary  or  ecclesiastical ,  to  natural  or  foreign; 
thus,  we  speak  ot  a  civil  station,  as  opposed 
to  a  military  or  an  ecclesiastical  station;  a 
civil  death,  as  opposed  to  a  natural  death  ;  a 
civil  war,  as  opposed  to  a  foreign  war ;  Story, 
Const.  §  789 ;  1  Bla.  Com.  6,  1 25,  251 ;  Mon- 
tesquieu,  Sp.  of  Laws,  b.  1,  c.  3 ;  Rutherforth, 
Inst.  b.  2,  c.  2 ;  id.  c.  3 ;  id.  c.  8,  p.  359 ; 
Heineccius,  Elem.  Jurisp.  Nat.  b.  2,  ch.  6. 

CIVIL  ACTION.  In  Practice. 

In  the  Civil  Law. — A  personal  action 
which  is  instituted  to  compel  payment,  or  the 
doing  some  other  thing  which  is  purely  civil. 
Pothier,  Introd.  Gen.  aux  Cont.  110. 

At  Common  Law. — An  action  which  has 
for  its  object  the  recovery  of  private  or  civil 
rights  or  compensation  for  their  infraction. 
See  Action. 

CIVIL  COMMOTION.  An  insurrection 
of  the  people  for  general  purposes,  though  it 
may  not  amount  to  rebellion  where  there  is 
an  usurped  power.  2  Marsh.  Ins.  793. 

In  the  printed  proposals  which  are  considered 
as  making  a  part  of  the  contract  of  insurance 
against  lire,  it  is  declared  that  the  insurance  com¬ 
pany  will  not  make  good  any  loss  happening  by 
any  civil  commotion. 

CIVIL  DAMAGE  ACTS.  Acts  passed 
in  many  of  the  United  States  which  provide 
an  action  for  damages  against  a  vender  of 
intoxicating  liquors,  on  behalf  of  the  wile  or 
family  of  a  person  who  has  sustained  injuries 
by  reason  of  his  intoxication.  Such  an  act, 
even  if  it  allows  an  action  against  the  owner 
on  the  property  where  the  liquor  was  sold, 
without  evidence  that  he  authorized  the  sale, 
is  constitutional;  74  N.  Y.  509;  the  act  in 
New  York  creates  a  new  right  of  action,  viz., 
for  injury  to  the  “means  of  support;”  it  is 
not  necessary  that  the  injury  should  be  one 
remediable  at  common  law  ;  ibid.  526.  The 
Indiana  act  is  constitutional,  even  though  the 
liquor-seller  was  licensed ;  57  Ind.  171.  So  in 
41  Mich.  475.  If  the  death  of  the  husband 
can  be  traced  to  an  intervening  cause,  the 
liquor-seller  is  not  liable;  84  111.  195;  s*.  c. 
25  Am.  Rep.  446 ;  54  Ind.  559.  Damages 
for  injuries  resulting  in  death  cannot  be  re¬ 
covered  ;  35  Ohio  St.  859  ;  S.  C.  o5  Am. 
Rep.  598,  601 ;  contra ,  9  Neb.  304 :  4  Ilun, 
733;  but  see  5  id.  530;  8  id.  128.  In 
some  states  exemplary  damages  can  be  re¬ 
covered  ;  50  Iowa,  34  ;  67  Me.  517  ;  33  Ohio 
St.  444;  contra,  6  Nob.  304;  48  Iowa,  588. 
The  fact  that  the  wife  had  bought  liquor  from 

the  defendant  under  compulsion,  <?r  in  order  to 

keep  her  husband  at  home,  does  not  defeat  her 
right ;  ibid.  See,  generally,  20  Alb.  L.  J.  20  . 

CIVIL  DEATH.  That  change  of  state  ot 
a  person  which  is  considered  in  the  aw 
equivalent  to  death.  See  Death. 

CIVIL  LAW.  This  term  is  generally 
.ho  Roman  junsprodence, 

jus  civile  Homanorujn ♦ 

In  Its  most  ejtensi^se^th^teiro  ^oman 

without  reference  to  tut 
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adopted.  But  in  a  more  restricted  6cn6e  we 
understand  by  it  the  law  compiled  under  the 
auspices  of  the  Emperor  Justinian,  and  which 
are  still  in  force  iu  many  of  the  states  of  modern 
Europe,  and  to  which  all  refer  as  authority  or 
written  reason. 

The  ancient  leges  curiatcs  are  said  to  have  been 
collected  in  the  time  of  Tarquin,  the  last  of  the 
kilims,  by  a  pontifex  maximus  of  the  name  of 
Sextus  or  l*ublius  Papirius.  This  collection  is 
known  under  the  title  of  Jus  Civile  Papirianum; 
its  existing  fragments  are  few,  and  those  of  an 
apocryphal  character.  Maekeldey,  §  21. 

After  a  fierce  and  uninterrupted  struggle  be¬ 
tween  the  patricians  and  plebeians,  the  latter  ex¬ 
torted  from  the  former  the  celebrated  law  of  the 
Twelve  Tables ,  in  the  year  800  of  Rome.  This 
law,  framed  by  the  decemvirs  and  adopted  in  the 
comitia  ccntui'iata ,  acquired  great  authority,  and 
constituted  the  foundation  of  all  the  public  and 
private  laws  of  the  Romans,  subsequently,  until 
the  time  of  Justinian.  It  is  called  Lex  Decemvir - 
all*.  Td.  From  this  period  the  sources  of  the 
jus  scriptum  consisted  in  the  leges .  the  plcbiscita , 
the  senatusconsulta,  and  the  constitutions  of  the 
emperors,  const  ■  tut  tones  principum  ;  and  the  jus 
non  scriptum  was  found  partly  in  the  mores  ma- 
Jorum,  the  consttetudo ,  and  the  res  judicata ,  or 
auctoritas  rerum  perpetua  similiter  judicatorum. 
1  he  edicts  of  the  magistrates,  or  jus  honorarhim , 
also  formed  a  part  of  the  unwritten  law ;  but  by 
far  the  most  prolific  source  of  the  jus  non  scriptum. 
consisted  in  the  opinions  and  writings  of  the 
lawyers — responsa  prudentium . 

The  few  fragments  of  the  twelve  tables  that 
have  come  down  to  us  are  stamped  with  the 
harsh  features  of  their  aristocratic  origin.  But 
the  jus  honorarium  established  by  the  pnetors 
and  other  magistrates,  as  well  as  that  part  of  the 
customary  law  which  was  built  up  by  the  opinions 
and  writings  of  the  pindentes ,  are  founded  essen¬ 
tially  on  principles  of  natural  justice. 

Many  collections  of  the  imperial  constitutions 
had  been  made  before  the  advent  of  Justinian  to 
the  throne.  He  was  the  first  after  Theodosius 
who  ordered  a  new  compilation  to  be  made.  For 
this  purpose  he  appointed  a  committee  of  ten 
lawyers,  with  very  extensive  powers  ;  at  their 
head  was  the  ex-qveestor  sacri  palatii ,  Johannes, 
and  among  them  the  afterwards  well-known  Tri- 
bonian.  His  instructions  were  to  select,  in  the 
most  laconic  form,  all  that  was  still  of  value  in 
the  existing  collections,  as  well  as  in  the  later 
constitutions;  to  omit  all  obsolete  matter;  to 
introduce  such  alterations  as  were  required  by 
amLto  divide  the  whole  into  appro- 
lthiu  lourteen  mouths  the  coin- 

'  ^  Vl.d  finished  their  labors.  Justiuian  con- 
in  mod  this  new  code,  which  consisted  of  twelve 

n  c  r  ,6pCCiV,  ordinuni'e> a,ld  prohibited  the 
Tllr~,  "1'ler  collections  of  rescripts  and  edicts, 
d  ins  Code  of  Justinian,  which  is  now  called  Co- 
dcr  ivtws,  lias  been  entirely  lost. 

After  the  completion  of  this  code  .TWtninn 
in  510  ordered  Tribonlan,  who  w«  now"n?S 
with  the  dignity  of >«tor  taert  palatii,  andsK- 
tecn  other  jurists,  to  select  all  the  most  valuable 
passages  from  the  writing*  of  the  ld  .  ,  ^ 

which  were  regarded  as  authoritative,  and  to  ar¬ 
range  them,  according  to  their  subjects  under 
sit ‘able  heads.  These  commissions  ^  en¬ 
joyed  very  extensive  powers;  they  had  the  privi¬ 
lege,  at  their  discretion,  to  abbreviate  to  add 
and  to  make  such  other  alterations  as  tliev  mio-rn 
consider  adapted  to  the  times :  and  they  wereos 
pecially  ordered  to  remove  all  the  contradictions 
of  the  old  jurists,  to  avoid  all  repetitions  and  to 
omit  all  that  had  become  entirely  obsolete  Tl  e 
natural  consequence  of  this  was,  that  the  extracts 


w.rc.Jto' SrStodSTmeMM'lf”*1'’  >« 

called  embleniata  Triboniani.  Tin's  U6Ui*Hy 

called  the  Pandects,  or  Digest  and  wf!eat  Work  is 

by  tbe  commieeionere  if 

that  short  space  of  time,  thev  had  extra,  *  , 

the  writings  of  no  less  thanthirty-nSe  £,r°? 

that  they  considered  valuable  for  the  i, nsts  a  1 

this  compilation.  It  was  divided  into  S/ 

and  was  entitled  Digem  sive 

cleati  ex  omm  vetere  jure  collecti.  The ’Pan, 1 T 

were  published  on  the  Kith  of  December.™ 

oft  if  tey  dui  “ot  f°  ,uto  operation  until  the  30th 
of  that  month.  In  confirming  the  Pandects  j!J 
timan  prohibited  further  reference  to  the  old 
jurists ;  and,  in  order  to  prevent  legal  science 
from  becoming  again  so  diffuse,  indefinite  and 
uncertain  as  it  had  previously  been,  he  forbade 
the  writing  of  commentaries  upon  the  new  com 
piiation,  and  permitted  only  the  making  of  lit- 
eral  translations  into  Greek. 

In  preparing  the  Pandects,  the  compilers  met 
very  frequently  with  controversies  in  the  writing 
of  the  jurists.  Such  questions,  to  the  number  of 
thirty-four,  had  been  already  determined  by  Jus¬ 
tinian  before  the  commencement  of  the  collection 
ot  the  Pandects,  and  before  its  completion  tbe 
decisions  of  this  kind  were  increased  to  fifty,  and 
were  known  as  the  fifty  decisions  of  Justinian. 
These  decisions  were  at  first  collected  separately, 
and  afterwards  embodied  in  the  new  code. 

For  the  purpose  of  facilitating  the  study  of  the 
law,  Justinian  ordered  Tribonian,  with  the  as¬ 
sistance  of  Theophilus  and  Dorotheus,  to  prepare 
a  brief  system  of  law  under  the  title  of  Insti¬ 
tutes,  which  should  contain  the  elements  of  legal 
science.  This  work  was  founded  on,  and  to  a 
great  extent  copied  from,  the  commentaries  of 
Gaius,  which,  after  having  been  lost  for  many 
centuries,  were  discovered  by  the  great  historian 
Niebuhr,  in  1816,  in  a  palimpsest,  or  re-written 
manuscript,  of  some  of  the  homilies  of  St.  Jerome, 
in  the  Chapter  Library  of  Verona.  lVhat  had 

become  obsolete  in  t  he  commentaries  was  omitted 

iu  the  Institutes,  and  references  were  made  to 
the  new  constitutions  of  Justinian  so  far  as  they 
had  been  issued  at  the  time.  J ustinian  published 
his  Institutes  on  the  21st  November,  533,  ana 
they  obtained  the  force  of  law  at  the  same  time 
with  the  Pandects,  December  80,  533.  Theop 
ilus,  one  of  the  editors,  delivered  lectures  on  tne 
Institutes  iu  the  Greek  language,  and  from  tn 
lectures  originated  the  valuable  com  men  ta  - 
known  under  the  Latin  title,  Theophili  An  (  ~ 
sons  Paraphrasis  Grceca  Jtisiitntionum  u 

rum.  The  Institutes  consist  of  four  books  e* 
of  which  contains  several  titles.  , 

After  the  publication  of  the  Pandects  an 
Institutes,  Justinian  ordered  a  revision  o  ^ 
Code,  which  had  been  promulgated  in 
529.  This  became  necessary  on  acc?.u?Ve  had 
great  number  of  new’  constitutions  whum  .n 
issued,  and  of  the  fifty  decisions  not  mciu  <• 
the  Old  Code,  and  by  which  the  law  **a  rore 
altered,  amended,  or  modified.  He  tn  ^ 

directed  Tribonian,  with  the  assistance  0  t0 
theus,  Menna,  Constantinus,  and 
revise  the  Old  Code  and  to  incorporate  w  ^ 
constitutions  into  it.  This  revision  **on0f 
pleted  in  the  same  year ;  and  the  new  eu  ^ 
the  Code,  Codex  repetitee  prcelcctionxs ,  Q]d 

firmed  on  the  16th  November,  534,  aim  jve 
Code  abolished.  The  Code  contains 
books,  subdivided  into  appropriate  tit les.  .  n0f 

During  the  interval  between  the  theeitJ 

the  Codex  repetifte  p  reel  ret  ionis.  in  535,  t 
of  his  reign,  iu  565,  Justinian  issued,  ai 
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"Tt  number  of  new  constitutions,  by 
times, »  on  many  subjects  was  entirely 

which  the  m  ter  part  of  these  constitutions 
Chang®4.-  n  Greek,  in  obscure  and  pompous 
were  written  DUt,lished  under  the  name  of  Ao- 
hM^f'i  tutiones,  which  are  known  to  us  as 
veil#  ionf  T,istinian.  Soon  after  hi6  death,  a 
the  Novels  f  hundred  and  6ixty-eight  Novels 
collection  o'  °'  |lundre(i  and  tifty-four  of  which 
2  issued  by  Justinian,  and  the  others  by 

^r^ffnfan’s  'collections  were,  in  ancient  times, 
,J“  R  copied  separately,  and  afterwards  they 
Printed  ill  the  same  way.  When  taken  to- 
we*  J  ffiev  were  indeed  called,  at  an  early  period, 
K [hn«rrm*  Juris  Civ  ills  ;  but  this  was  not  intro- 
jiTthe  ^ular  title  comprehending  the 
Sp  body ;  each  volume  had  its  own  title  until 
Dionysius  Gothofredus  gave  this  general  title  in 
thP  second  edition  of  his  glossed  Corpus  Juris 
rivllh  in  1604.  Since  that  time  this  title  has 
been  used  in  s.ll  the  editions  of  Justinian’s  col- 

leit?8  generally  believed  that  the  laws  of  Justi¬ 
nian  were  entirely  lost  and  forgotten  in  the  West¬ 
ern  Empire  from  the  middle  of  the  eighth  cen¬ 
tury  until  the  alleged  discovery  of  a  copy  of  the 
Pandects  at  the  storming  and  pillage  of  Amalfi, 
in  1135.  This  is  one  of  those  popular  errors 
which  had  been  handed  down  from  generation  to 
generation  without  question  or  inquiry,  but 
which  has  now  been  completely  exploded  by  the 
learned  discussion,  supported  by  conclusive  evi¬ 
dence,  of  Savigny,  in  his  History  of  the  Roman 
Law  during  the  Middle  Ages.  Indeed,  several 
years  before  the  sack  of  Amalfi  the  celebrated 
Irnerius  delivered  lectures  on  the  Pandects  in 
the  University  of  Bologna.  The  pretended  dis¬ 
covery  of  a  copy  of  the  Digest  at  Amalfi,  and  its 
being  given  by  Lothaire  II.  to  his  allies  the  Pisans 
as  a  reward  for  their  services,  is  an  absurd  fable. 
No  doubt,  during  the  five  or  six  centuries  when 
the  human  intellect  was  in  a  complete  state  of 
torpor,  the  study  of  the  Roman  Law,  like  that  of 
every  other  branch  of  knowledge,  was  neglected  ; 
hut  on  the  first  dawn  of  the  revival  of  learning 
the  science  of  Roman  jurisprudence  was  one  of 
he  nrst  to  attract  the  attention  of  mankind ; 
ua  it  was  taught  with  such  brilliant  success 
proJ?  1^nortalize  the  name  of  Irnerius,  its  great 

ernkp11  ^e.  Pr(;6ent  time  the  Roman  Law  ex- 
,n£i011  *u  every  state  in  Europe  except 
Solon*  ™ke  countrymen  of  Lycurgus  and 
of  Rnai*e  ?.°Yerne{t  hy  it,  and  in  the  vast  empire 
In  \  rn'o^a  ^  furnishes  the  rule  of  civil  conduct. 
Louisian  ^  is  tlie  foundation  of  the  law  of 
of  Soniha  a  an^a?  Mexico,  and  all  the  republics 
tom  of  t, America*  Its  influence  in  the  forina- 
^hiedhvo  c?mmon  law  of  England  cannot  be 
tau^t  in  v  lIPPartiaI  inquirer.  It  was  publicly 
a$  1X4:9  •  rill1^a,l}(Ij  hy  Roger  Vacarius,  as  early 
hfi&Drnfion  a  *  a<Irnit  that  the  whole  equity 
United  StnfCe  PrevaIHng  In  England  and  the 
^CoDE^n  18  mainly  based  on  the  civil  law. 
’  UI(Jests  ;  Institutes  ;  Novels. 

VtheKn^81’  anRual  sum  granted 

blent  of  PpKament  at  the  commence- 
urei^n’  f°r  the  expenses  of  the 
filled  fr  10  i  an^  establishment  as  distin- 
8bte,  It  1  1 16  8e#nera^  exigencies  of  the 

°ut  °f  thpSf,  10  Pyov^ron  for  the  crown  made 
and  ;naXes  .*n  ^eu  °f  its  proper  patri- 
f  ftatpatr;  consideration  of  the  assignment 
S  Di,ft  rimony  to  the  public  use.  Wliar- 

CIVxl  n 

OBLIGATION.  One  which 


in 


binds  in  law,  and  which  may  be  enforced  i 
a  court  of  justice.  Pothier/Obl.  173,  191. 

OFFI?ER-  An.y  offieer  of  the 
L  nited  otates  who  holds  his  appointment 
under  the  national  government,  whether  his 
duties  are  executive  or  judicial,  in  the  highest 
or  the  lowest  departments  of  the  government, 
with  the  exception  of  officers  of  the  army  and 
navy,  llawle,  Const.  213;  1  Story,  Const. 

§  790. 

The  term  occurs  in  the  constitution  of  the 
United  States,  art.  2,  6ec.  4,  which  provides  that 
the  president,  vice-president,  and  civil  officers  of 
the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

It  has  been  decided  that  a  senator  of  the  United 
States  is  not  a  civil  officer  within  the  meaning  of 
thi6  clause  in  the  constitution.  Senate  Journals, 
10th  January,  1799;  4  Tucker,  Bla.  Com.  App. 
57,  58 ;  Rawle,  Const.  213 ;  Sergeant,  Const. 
Law,  376;  Story,  Const.  §  791. 

CIVIL  REMEDY.  In  Practice.  The 

remedy  which  the  party  injured  by  the  com¬ 
mission  of  a  tortious  act  has  by  action  against 
the  party  committing  it,  as  distinguished  from 
the  proceeding  by  indictment,  by  which  the 
wrong-doer  is  made  to  expiate  the  injury  done 
to  society. 

In  cases  of  treason,  felony,  and  some  other 
of  the  graver  offences,  this  private  remedy  is 
suspended,  on  grounds  of  public  policy,  until 
after  the  prosecution  of  the  wrong-doer  for 
the  public  wrong ;  4  Bla.  Com.  363  ;  1 2  Last, 
409;  35  Ala.  184;  1  N.  H.  239.  The  law 
is  otherwise  in  Massachusetts,  except,  perhaps, 
in  case  of  felonies  punishable  with  death ;  15 
Mass.  333;  North  Carolina,  1  Tayl.  58; 
Ohio,  4  Ohio,  377  ;  South  Carolina,  3  Brev. 
302;  Mississippi,  30  Miss.  492;  Tennessee,  6 
Humph.  433;  Maine,  23  Me.  381 ;  and  Vir¬ 
ginia.  At  common  law,  in  cases  of  homicide 
the  civil  remedy  is  merged  in  the  public  pun¬ 
ishment;  1  Chitty,  Pr.  10.  See  Injuries; 
Merger;  Bish.  Cr.  L.  §  2G7. 

CIVIL  RIGHTS.  A  term  applied  to 
certain  rights  secured  to  citizens  of  the 
United  States  by  the  13th  and  14th  Amend¬ 
ments  to  the  constitution,  and  by  various  acts 
of  congress  made  in  pursuance  thereof. 

The  act  of  April  9,  18G6,  provided  that  all 
persons  born  in  the  United  States,  and  not 
subject  to  any  foreign  power,  excluding  In¬ 
dians  not  taxed,  are  citizens  of  the  U  nited  i 
States :  that  such  citizens  of  every  race  and 
color  shall  have  the  same  right  in  every  state 


full  and  equal  benefit  - -  *nertv 

in<is  for  the  security  of  person  and  property 

like  punishment^  etc  ,  and  none  other; 

strued ;  1  Abb.  U.  S.  28.  the  14th 

It  is  substantial  y  Pjdes  t]iat  n0  state 
Amendment  wlnc£  P  .  jaw  which  shall 
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zens  of  the  U nited  States ;  or  deprive  any 
person  of  life,  liberty,  or  property,  without  due 
process  of  law  ;  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

This  provision  applies  to  white  as  well  as 
colored  persons,  and  is  intended  to  protect 
them  against  the  action  both  of  their  own 
state  and  of  other  states  in  which  they  may 
happen  to  be.  It  renders  void  an  act  of  a 
state  legislature  which  gives  to  a  few  persons 
the  sole  right  to  carry  on  stock  yards  near 
New  Orleans;  16  Wall.  36.  A' statute  of 
West  Virginia  provided  that  juries  should  be 
composed  of  “white  male  citizens,”  etc. 
Held,  that  the  object  of  this  amendment  was 
to  prevent  any  discrimination  between  whites 
and  blacks,  and  this  statute  was  therefore  in¬ 
valid  !  99  U.  S.  303.  But  where  a  statute  of 
}  irginia  did  not  in  terms  exclude  negroes  from 
juries,  but  entrusted  the  selection  of  jurymen 
to  the  county  judge  who  habitually  excluded 
negroes  in  his  selection,  held  that  his  conduct 
was  a  gross  violation  ot  the  act  of  congress  of 
March,  1878,  which  prohibits  such  discrimina¬ 
tion,  but  that  it  was  not  such  a  denial  of  the 
rights  of  negroes  as  is  contemplated  by  the 
statutes  for  the  removal  of  such  causes  to  the 
federal  courts  ;  a  mixed  jury  in  any  particular 
case  is  not  provided  for  in  the  act ;  but  it  is 
the  right  of  every  colored  man  that  in  the 
selection  of  jurymen  to  pass  upon  his  life, 
etc.,  negroes  shall  not  be,  by  law ,  excluded  on 
account  of  their  race ;  100  U.  S.  313  ;  17  Alb 
L.  J.  ill . 


The  provision  of  the  act  of  March  1,  1875, 
that  no  person  possessing  all  other  qualifica¬ 
tions  required  by  law  shall  be  disqualified  from 
jury  service  in  any  state  on  account  of  race, 
color,  or  previous  condition  of  servitude,  and 
imposing  a  penalty  upon  any  officer  who  shall 
not  comply  with  its  provisions,  is  constitu¬ 
tional;  100  U.  S.  339. 

■  )u,re  equally  good  public  schools  are  pro¬ 
vided  for  white  and  colored  children,  a  provi¬ 
sion  that  the  two  races  shall  attend  different 
schools  is  not  contrary  to  the  14  th  Amend- 
ment ;  3  V  oods,  177.  So  of  the  separation 
of  white  and  black  persons  in  public  convey¬ 
ances,  when  appropriate,  though  distinct, 

oocrtem'iare  Prov'dcd  for  each  ;  9  Cent.  L.  J. 
2  b.  I  liese  amendments  were  designed  to 
secure  rights  of  a  civil  and  politieaf  nature 
only  but  not  social  or  domestic  right.  ;  a  state 
law  forbidding  marriages  between  whites  and 

\rra,Venoe  thcse  ^visions; 
59  Ala.  o<  ;  3  V  oods,  367;  3  Hushes  9- 
SO  Gratt.  808.  *  LS’  »  , 

A  state  is  not  prohibited  by  the  14th  Amend 
ment  from  prescribing  the  jurisdiction  of  the 
several  courts,  either  as  to  their  territorial 
limits,  or  the  subject  matter,  amount  or 
penalties  of  their  respective  judgments  -  ’ioi 


A  state  law  punishing  more  severely  adul 
tery  between  a  white  and  a  negro  is  valid  •  n  J 
Ala.  190.  So  is  one  declaring  null  and  void 
marriages  between  whites  and  neero,-«  •  i 
AN  oods,  537.  >  A 


A  law  in  Maine  that  no  person  shall 
damages  from  any  municLlity  for  -°Ver 
caused  by  a  defective  highway,  if  he 
dent  of  a  place  by  the"  laws  of  whieh^u 
actions  will  not  lie,  is  invalid  under  he  S 
Amendment;  69  Me.  278.  the  14th 

.  F!ie  i*1?1!1  t0  sel1  liquor  is  not  one  of 
rights  of  citizens  protected  by  the  14th  Am  * 
ment ;  1 8  AVall.  129.  Amend' 

Negroes  born  within  the  United  States  are 
entitled  to  vote  under  the  14th  Amendment 
and  are  protected  therein  by  the  act  of  £ 
31,  1870;  2  Bond,  389.  *  ^ 

This  amendment  does  not  add  to  the  pri 
vileges  and  immunities  of  citizens,  but  only 
protects  those  which  they  already  have.  It 
does  not  entitle  women  to  vote  in  the  various 
states;  21  Wall.  162;  1  McArth.  169;  11 
Blateh.  200.  It  does  not  prohibit  a  state 
from  passing  laws  to  regulate  the  charges  of 
warehousemen  in  their  business ;  94  U.  S.  113. 

See  also  17  Int.  Rev.  Rec.  189;  22  id. 
115;  17  Wall.  446;  U.  S.  Rev.  Stat.  §§ 
1977,  1978,  1979,  1980;  article  in  1  So.  L. 
Rev.  192;  Chinese. 

CIVILIAN.  A  doctor,  professor,  or  stu¬ 
dent  of  the  civil  law. 


CIVILITER.  Civilly :  opposed  to  crimu 
nciliter ,  or  criminally. 

When  a  person  does  an  unlawful  act  injurious 
to  another,  whether  with  or  without  an  intention 
to  commit  a  tort,  he  is  responsible  civiliter .  In 
order  to  make  him  liable  criminaliter ,  he  must 
have  intended  to  do  the  wrong ;  for  it  is  a  maxim, 
actus  non  facit  reum  nisi  mens  sit  rea.  2  East, 
104. 

CIVILITER  MORTUUS.  Civilly  dead. 
In  a  state  of  civil  death. 

CLAIM.  A  challenge  of  the  ownership 
of  a  thing  which  is  wrongfully  withheld  from 
the  possession  of  the  claimant.  Plowd.  359* 
See  1  Dali.  444;  12  S.  &  R.  179. 

The  owner  of  property  proceeded  against  in 
admiralty  by  a  suit  in  rem  must  present  a 
to  such  property,  verified  by  oath  or  afiirma  > 
stating  that  the  claimant  by  whom  or  on  k 
behalf  the  claim  is  made,  and  no  other  lx*r*(  ’ 
the  true  and  bond  fide  owner  thereof,  afg  c0Bld. 
sary  preliminary  to  his  making  defence ;  *  1 
Adm.  201-210. 

A  demand  entered  of  record  of  a  met  l  j 
or  material-man  for  work  done  or jn 
furnished  in  the  erection  of  a  bulk  inct 
certain  counties  in  Pennsylvania. 

The  assertion  of  a  liability  to  0f 

making  it  to  do  some  service  or  pay  a  * 
money.  See  16  Pet.  539.  ,  w;id 

The  possession  of  a  settler  llP?n  , 
lands  of  the  government  of  the  Unite  ^ 
the  lands  which  such  a  settler  holds  l 
sion  of.  „  f0  Jis- 

The  land  must  be  so  marked  out  a> 
tinofuish  it  from  adjacent  lands;  *  j  ?ls 

2  id.  185.  Such  claims  are  considej^^ 
personalty  in  the  administration  ol  * 1  .  ets  of 
estates;  8  Iowa,  463  ;  are  proper  sU  s 
sale  and  transfer;  1  JMorr.  70,  ,)0s- 

Iowa,  463  ;  5  111.  531  ;  14  id.  171  5  1 
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gess°r  "Ci  p  i  tQ  maintam  ejectment, 

f,r  furnishing  suflkiont  con¬ 

ation’  for  a  promissory  note ;  1  Morr.  80, 
438-  1  Iowa,  23.  An  express  promise  to 


-  * 

CLAIM  OF  CONUSANCE.  In  Prac¬ 
tice  An  intervention  by  a  third  person  de¬ 
manding  jurisdiction  of  a  cause  which  the 
plaintiff  has  commenced  out  of  the  claimant’s 
court.  Now  obsolete.  2  \\  ils.  409  ;  3  Bla. 
j Com.  298.  See  Cognizance. 

CLAIMANT.  In  Admiralty  Practice. 
A  person  authorized  and  admitted  to  defend 
a  libel  brought  in  rem  against  property  :  thus, 
for  example,  Thirty  hogsheads  of  sugar,  Bent- 
zon  Claimant  p.  Boyle,  9  Cra.  191. 

CLAMOR  (Lat.).  A  suit  or  demand  ;  a 
complaint.  Du  Cange  ;  Spelman,  Gloss. 

In  Civil  Law.  A  claimant.  A  debt ;  any 
thing  claimed  from  another.  A  proclamation ; 
an  accusation.  Du  Cange. 


CLASS.  A  number  of  persons  or  things 
ranked  together  for  some  common  purpose  or 
as  possessing  some  attribute  in  common. 

The  term  is  used  of  legatees ;  3  M’Cord,  Ch. 
440 ;  of  obligees  in  a  bond  ;  3  Dev.  284  ;  4  id. 
382  ;  and  of  other  collections  of  persons ;  17 
Wend.  52  ;  16  Pick.  132. 

CLAUSE.  A  part  of  a  treaty  ;  of  a  legis¬ 
lative  act ;  of  a  deed ;  of  a  will,  or  other 
written  instrument.  A  part  of  a  sentence. 

CLAUSUM.  In  Old  English  Law. 

Close.  Closed. 

A  writ  was  either  clausum  (close)  or  apertum 
(open) .  Grants  were  said  to  be  by  literce  patentee 
(open  grant)  or  literce  clauses  (close  grant)  ;  2 
Bla.  Com.  346. 

A  close.  An  enclosure. 

Occurring  in  the  phrase  quare  clausum  fregit 
(4  Blackf.  Ind.  181),  it  denotes  in  this  sense  only 
realty  in  which  the  plaintiff  has  some  exclusive 
interest,  whether  for  a  limited  or  unlimited  time 
or  for  special  or  for  general  purposes  ;  1  Chitty, 
PI.  174  ;  9  Cow.  39  ;  12  Mass.  127 ;  6  East,  606. 

CLAUSUM  FREGIT.  See  Quare 
Clausum  Fregit;  Trespass. 


CLARE  CONSTAT 

evident). 

In  Scotch  Law.  A 


(Lat.  it  is  clearly 


deed 


given 


by  a 


mesne  lord  (subject- superior)  for  the  purpose 
of  completing  the  title  of  the  vassal’s  heir  to 
the  lands  held  by  the  deceased  vassal  under 
the  grantor.  Bell,  Diet. 

CLARENDON,  CONSTITUTIONS 

OF.  The  constitutions  of  Clarendon  were 
certain  statutes  made  in  the  reign  of  Henry 
II.  of  England,  at  a  parliament  held  at  Cla¬ 
rendon  (A.  D.  1164)  by  which  the  king 
checked  the  power  of  the  pope  and  his  clergy, 
and  greatly  narrowed  the  exemption  they 
claimed  from  secular  jurisdiction. 

Previous  to  this  time,  there  had  been  an  entire 
separation  between  the  clergy  and  laity,  as  mem- 
J,  rs  of  the  same  commonwealth.  The  clergy, 
naviug  emancipated  themselves  from  the  laws  as 
aa ministered  by  the  courts  of  law,  had  assumed 
powers  and  exemptions  quite  inconsistent  with 
oe  good  government  of  the  country, 
inis  state  of  things  led  to  the  enactment  re- 
jjrcd  to.  By  this  enactment  all  controversies 
?m£  0l*t  of  ecclesiastical  matters  were  re- 
1  lred  to  be  determined  in  the  civil  courts,  and 
r  aPPeals  in  spiritual  causes  were  to  be  carried 
tr*e  bishops  to  the  primate,  and  from  him  to 
8 ^ut  no  further  without  the  king’s  con- 
r  *!r  ^le  archbishops  and  bishops  were  to  be 
b pff’i  ^  barons  of  the  realm,  possessing  the 

L  y,e£es  and  subject  to  the  burdens  belonging 
c on  • irank*  an(I  hound  to  attend  the  king  in  his 
boi ll(  1  8*  The  revenues  of  vacant  sees  were  to 
iJ^tothe  king,  and  goods  forfeited  to  him  by 
or  t)Were  110  longer  to  be  protected  in  churches 
enureh-yards.  Nor  were  the  clergy  to  pretend 
in  o  le  enforcing  the  payment  of  debts 

so  where  they  had  been  accustomed  to  do 
ut  sj10uid  leave  all  lawsuits  to  the  determi- 
0f  l?nof  the  civil  courts.  The  rigid  enforcement 
8tonn  statutes  by  the  king  was  unhappily 


'  bi  “‘wgaru,  o 

Bla‘  Com.  422. 
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CLEARANCE.  A  certificate  given  by 
the  collector  of  a  port,  in  which  it  is  stated 
that  the  master  or  commander  (naming  him) 
of  a  ship  or  vessel  named  and  described, 
bound  for  a  port  named  (and  having  on  board 
goods  described,  in  case  the  master  requires 
the  particulars  of  his  cargo  to  be  stated  in 
such  clearance),  has  entered  and  cleared  his 
ship  or  vessel  according  to  law. 

This  certificate,  or  clearance,  evidences  the 
ri<;ht  of  the  vessel  to  depart  on  her  voyage ;  and 
clearance  lias  therefore  been  properly  defined  as 
a  permission  to  sail.  The  same  term  is  also  used 
to  signify  the  act  of  clearing.  Worcester,  Diet. 

|  The  sixteenth  section  of  the  act  of  August 
!  18,  1856  (R.  S.  §  4207),  regulating  the  diplo¬ 
matic  and  consular  systems  of  the  United 
i  States,  makes  it  the  duty  of  the  collector  of 
the  customs  whenever  any  clearance  is  grant¬ 
ed  to  any  ship  or  vessel  of  the  United  States, 
duly  registered  as  such,  and  bound  on  any  for¬ 
eign  voyage,  to  annex  thereto,  in  every  case,  a 
copy  of  the  rates  or  tariff  of  fees  which  shall 
be  allowed  in  pursuance  of  the  provisions  of 
that  act.  See  the  form  of  clearance  and  tariff 
of  fees,  Regulations  under  Revenue  Laws, 
1857,  90,  91,  art.  123,  124,  125. 

The  act  of  congress  of  2d  March,  1799, 
section  93  (R.  S.  §  4197),  directs  that  the 
master  of  any  vessel  bound  to  a  foreign  port 
or  place  shall  deliver  to  the  collector  of  the 
district  from  which  such  vessel  shall  be  about 
to  depart  a  manifest  of  all  the  cargo  on  board, 
and  the  value  thereof,  by  him  subscribed,  and 
shall  swear  or  affirm  to  the  truth  thereof ; 
whereupon  the  collector  shall  grant  a  clear¬ 
ance  for  such  vessel  and  her  cargo,  but  with¬ 
out  specifying  the  particulars  thereof  in  such 
clearance,  unless  required  by  the  master  so  to 
do.  And  if  any  vessel  bound  to  any  foreign 
place  shall  depart  on  her  voyage  to  such 
foreign  place  without  delivering  such  a  mam- 
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fest  and  obtaining  a  clearance,  the  master  shall 
forfeit  and  pay  the  sum  of  five  hundred  dol¬ 
lars  for  every  such  offence:  provided,  that 
the  collectors  and  other  officers  of  the  cus¬ 
toms  shall  pay  due  regard  to  the  inspection 
laws  of  the  states  in  which  they  respectively 
act,  in  such  manner  that  no  vessel  having  on 
board  goods  liable  to  inspection  shall  be 
cleared  out  until  the  master  or  other  person 
shall  have  produced  such  certificate,  that  all 
such  goods  have  been  duly  inspected,  as  the 
laws  of  the  respective  states  do  or  may  re¬ 
quire  to  be  produced  to  the  collector  or  other 
officer  of  the  customs ;  and  provided,  that 
receipts  for  the  payment  of  all  legal  fees 
which  shall  have  accrued  on  any  vessel  shall, 
before  any  clearance  is  granted,  be  produced 
to  the  collector  or  other  officer  aforesaid. 

The  11th  section  of  the  act  of  February  10, 
1820  (R.  S.  §  4200)  provides  that,  before  a 
clearance  shall  be  granted  for  any  vessel 
bound  to  a  foreign  place,  the  owners,  ship¬ 
pers,  or  consignors  of  the  cargo  on  board  of 
such  vessel  shall  deliver  to  the  collector  mani¬ 
fests  of  the  cargo,  or  the  parts  thereof  shipped 
by  them  respectively,  and  shall  verify  the 
same  by  oath  or  affirmation  ;  and  such  mani¬ 
fests  shall  specify  the  kinds  and  quantities  of 
the  articles  shipped  by  them  respectively,  and 
the  value  of  the  total  quantity  of  each  kind  of 
articles ;  and  such  oath  or  affirmation  shall 
state  that  such  manifest  contains  a  full,  just, 
and  true  account  of  all  articles  laden  on  board 
of  such  vessel  by  the  owners,  shippers,  or  con¬ 
signors  respectively,  and  that  the  values  of 
such  articles  are  truly  stated  according  to 
their  actual  cost  or  the  values  which  they  truly 
bear  at  the  port  and  time  of  exportation. 
And,  before  a  clearance  shall  be  granted  for 
any  such  vessel,  the  master  of  every  such  ves¬ 
sel,  and  the  owners,  shippers,  and  consignors 
of  the  cargo,  shall  state,  upon  oath  or  anima¬ 
tion,  to  the  collector,  the  foreign  place  or 
country  in  which  such  cargo  is  truly  intended 
landed  ;  and  the  said  oath  or  affirmation 
shall  be  taken  and  subscribed  in  writing 

According  to  Boulay-Paty,  Dr.  Com.  t.  2, 
p.  19,  the  clearance  is  imperatively  demanded 
lor  the  safety  of  the  vessel;  for  if  a  vessel 
should  be  tound  without  it  at  sea  it  may  be 
iefrally  taken  and  brought  into  some  court  for 
adjudication  on  a  charge  of  piracy.  See 
Ship  s  Papers,  and  the  Regulations  under 
the  Revenue  Laws,  above  referred  to,  88-98. 

CLEARING-HOUSE.  In  Commercial 
Law.  An  office  where  bankers  settle  daily 
with  each  other  the  balance  of  their  accounts. 

J1?®  1Lo,ndon  clearing-house  has  Ion-  been 
established;  and  a  similar  office  .  , 

in  New  York  in  1853.  The  Jan  w  t Tl 
eo  efficient  as  to  recommend  it  to  bankm  iHn 
our  large  cities,  and  it  has  been  general  v  in 
troduced.  The  Clearing-House  AssnM  ln“ 
New  York  consists  of'  all  the' C 
banks — private  bankers  not  being  admitt/i1^ 
in  London.  Two  clerks  from  each  bank*  ?,’  “? 
at  the  clearing-house  every  morning,  where  nnl 
takes  a  position  Inside  of  an  elliptical  eonnt  .°U- 
a  desk  bearing  the  number  of  his  bank,  the  other 


standing  outside  the  counter  and  holm*  , 
hand  fifty-four  parcels,  containing  tJSSLv  bis 
each  of  the  other  banks  received  b  !Bon 
day.  At  the  sound  of  a  bell  the  o  ft  ?TVioU9 
begin  to  move,  and  at  each  desk  they  deS uhf 
proper  parcel,  with  an  account  of  its  «££?“ 
until,  having  walked  around  the  ellipse 
themselves  at  their  own  desk  again.1  At  the  end 
of  this  process  the  representative  of  tchbS 
has  handed  to  the  representatives  of  every  other 
bank  the  demands  against  them,  and  recent 
from  each  of  the  other  banks  their  demands  on 
his  bank.  A  comparison  of  the  amounts  tells 
him  at  once  whether  he  is  to  pay  into  or  receive 
from  the  clearing-house  a  balance  in  money.  The 
clearing-house  is  under  the  charge  of  a  superin¬ 
tendent  and  several  clerks.  Balances  are  paid 
in  coin  daily.  In  London  the  practice  of  pre¬ 
senting  checks  at  the  clearing-house  has  been 
held  a  good  presentment  to  the  banker  at  law. 
It  is  not  usual  to  examine  the  checks  until  they 
are  taken  to  the  bank,  and  if  any  are  then  found 
not  good  they  are  returned  to  the  bank  which 
presented  them,  which  settles  for  such  returned 
checks  in  coin.  In  this  country7,  when  a  check 
is  returned  not  good  through  the  cleariDg-house, 
it  is  usually  again  presented  at  the  bank ;  and  do 
case  has  arisen  to  test  the  validity  of  a  present¬ 
ment  through  the  clearing-house  only. 

See  Sewell,  Banking ;  Gilbart,  Banking ;  Byles, 
Bills  ;  Pulling,  Lawrs,  etc.,  of  London  ;  Cleveland, 
Banking  Law  s  of  New  York  ;  Morse,  Banks. 

CLEMENTINES.  In  Ecclesiastical 

Law.  The  collection  of  decretals  or  consti¬ 
tutions  of  Pope  Clement  V.,  which  was  pub¬ 
lished,  by  order  of  John  XXII.,  his  successor, 
in  1317. 

The  death  of  Clement  V.,  which  happened  in 
1314,  prevented  him  from  publishing  this  collec¬ 
tion,  which  is  properly  a  compilation  as  wen 
the  epistles  and  constitutions  of  this  pope  as 
the  decrees  of  the  council  of  Vienna,  oyer  t 
he  presided.  The  Clementines  are  divided, 
five  books,  in  which  the  matter  fs  distnb 
nearly  upon  the  same  plan  as  the  decreta 
Gregory  IX.  See  Dupin,  BibliothZqne. 

CLERGY.  The  name  applicable  to  eccle- 
siastical  ministers  as  a  class. 

Clergymen  were  exempted  by  the 
stantine  from  all  civil  burdens.  Bal*011  ’i^ 

ann.  319,  §  30.  Lord  Coke  says, 2  Inst. 
siastical  persons  have  more  and  greater 
than  other  of  the  king’s  subjects,  where  f 
down  all  would  take  up  a  wdiole  v’olume  .  jlC(j 
In  the  United  States  the  clergy  is  n0t.e8  l  may 
by  law,  but  each  congregation  or  cn 
choose  its  own  clergyman.  ^ 

CLERGYABLE.  In  English  Law-  ' 

lowing  of,  or  entitled  to,  the  benefit  °^  ^s  or 
(privilegium  clericale).  Used  of  fiT 

crimes.  4  Bla.  Com.  371  et  seq.  Seel 
of  Clergy.  ^ 

CLERICAL  ERROR.  An  error 
by  a  clerk  in  transcribing  or  otherwise*^ 
is  always  readily'  corrected  byr  the  c^)l1  'c  a  fi. 

An  error,  for  example,  in  the  tes  anJ 

fa.;  4  Yeates,  185,  205;  or  in  the  or  in 
return  of  a  vend,  exp.;  1  Dali,  ^  R. 
writing  Dowell  for  McDowell;  I  '  r  js 
120;  9  id.  284;  8  Co.  162  a.  . 
amendable  where  there  is  somethin^  ^  pick- 
by,  and  this  even  in  a  criminal  case ?  ^  jj. 

550;  1  Binn.  367  ;  2  id.  516;  12 
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— ' — TTT667  ;  Dougl.  377  ;  Cowp.  408. 
217;  0  ought  not  to  be  harmed  by  the 
For  the  p«J .  ^  3  Binn.  102,  even  of 

S!CLEK1C0S  (Lot).  In  Civil  Law.  Any 
CL  i  fl,  H  taken  orders  m  church,  ot  wliat- 

one  who  -^en  a  rid  term  inc]ud_ 

•Teri,iTops  subdeacons,  readers,  and  cantors. 
gSS  Used,  also,  of  those  who  were 
riven  up  to  the  pursuit  of  letters,  and  who 
were  learned  therein.  Also  of  the  amanuen¬ 
ses  of  the  judges  or  courts  ol  the  king.  Du 

1  In  English  Law.  A  secular  priest,  in  op- 
position  to  a  regular  one.  Kcnnctt,  Paroch. 
\nt.  171.  A  clergyman  or  priest;  one  in 
orders.  Nullus  clericus  nisi  causidicus  (no 
clerk  but  what  is  a  pleader).  1  Bla.  Com. 
17.  A  freeman,  generally.  One  who  was 
charged  with  various  duties  in  the  king’s 
household.  l)u  Cange. 

CLERK.  In  Commercial  Law.  A  per¬ 
son  in  the  employ  of  a  merchant,  who  attends 
only  to  a  part  of  his  business,  while  the  mer¬ 
chant  himself  superintends  the  whole.  He 
differs  from  a  factor  in  this,  that  the  latter 
wholly  supplies  the  place  of  his  principal  in 
respect  to  the  property  consigned  to  him. 
Pardessus,  Droit  Comm .  n.  38;  1  Chitty,  Pr. 
80;  2  Bouvier,  Inst.  n.  1287. 

In  Ecclesiastical  Law.  Any  individual 
who  is  attached  to  the  ecclesiastical  state  and 
has  submitted  to  the  tonsure.  One  who  has 
been  ordained ;  1  Bla.  Com.  388.  A  clergy¬ 
man;  4  Bla.  Com.  367. 

in  an 


In  Offices. 


vrnces.  A  person  employed  in  an 
°fe,  public  or  private,  for  keeping  records 
or  accounts. 

His  business  is  to  write  or  register,  in  proper 
u  tran8aetions  of  the  tribunal  or  body  to 
liuK  ae  Xiongs.  Some  clerks,  however,  have 
Cl(  u0r  n(?  writing  to  do  in  their  offices  :  as  the 
chipflv  ♦  tae  m.arket’  whose  duties  are  confined 
commn  6ul)edntending  the  markets.  This  is  a 
k  aKo  n  -USe  wor^  at  tlie  Pre6ent  day,  and 
proh i>o  VeJy  aneieiif  signification,  being  derived, 
tended  ^r°ni  °Hlce  of  the  clericus,  who  at- 
the  kinr^ini0n^6t  other  duties,  to  the  provisioning 
ekla§  8  household.  See  Du  Cange. 

^m^^^***  The  Peri°d  which  must 
practk;  *v  a  Lw-student  in  the  office  of  a 
bar  1n^.a1^0rney  before  admission  to  the 
t.ok.  Tld<ii  Pr-  61  et  sec  "  ‘ 

ploy8  am^  •  *n  Practice.  One  who  cm- 
fttauamj  orrL|a!,Us  nn  attorney  or  counsellor  to 
k  a  e*en(^  a  suit  or  action  to  which 
kgal  matte  ^  °r  a(L’ise  him  about  some 
C^Qg^8,  ^ee  Attouney.at-Law. 

^2  *nterest  in  the  soil ;  Doctor 
o  ;  0r  in  \  ^  ^ast’  154  ?  7  id.  207  ;  1  Burr. 
\  9  Johns? ?ijr  grQwinS  crops;  4  Mass. 

I.K^udo  ^ase  *here  one  man  has  a  right 
in  it  if°^er  ^rom  Lis  land,  the  law 
luSlnary  fGr  n°^  a^ready  inclosed,  with  an 
Ce>  an(l  entitles  him  to  a  com¬ 


pensation  in  damages  for  the  injury  lie  sus¬ 
tains  by  the  act  of  another  passing  through 
his  boundary — denominating  the  injurious  act 
a  breach  of  the  inelosure ;  Hammond,  n.  p. 
151  ;  Doctor  &  Stud.  dial.  1,  c.  8,  p.  30;  2 
Whart.  430. 

An  ejectment  will  not  lie  for  a  close ;  11 
Co.  55;  1  Rolle,  55;  Salk.  254;  Cvo.  Eliz. 
235  ;  Adams,  Eject.  24.  See  Clausum. 

CLOSE  COPIES.  Copies  which  might 
be  written  with  any  number  of  words  on  a 
sheet.  Office  copies  were  to  contain  only  a 
prescribed  number  of  words  on  each  sheet. 

CLOSE  HOLLS.  Rolls  containing  the 
record  of  the  close  writs  ( r liter ce  clausce)  and  j 
grants  of  the  king,  kept  with  the  public  re¬ 
cords.  2  Bla.  Com.  346. 

CLOSE  WRITS.  Writs  directed  to  the 
sheriff  instead  of  to  the  lord.  3  Reeve,  Hist. 
Eng.  Law,  45.  Writs  containing  grants  from 
the^crown  to  particular  persons  and  for  par¬ 
ticular  purposes,  which,  not  being  intended 
for  public  inspection,  are  closed  up  and  sealed 
on  the  outside,  instead  of  bein<*  open  and 
having  the  seal  appended  by  a  strip  of  parch¬ 
ment.  2  Bla.  Com.  346;  bewail,  bher.  o72. 

CO-ADMINISTRATOR.  One  who  is 
administrator  with  one  or  more  others,  bee 
Administrator. 

CO-ASSIGNEE.  One  who  is  assignee 
with  one  or  more  others.  See  Assignment. 

CO-EXECUTOR.  One  who  is  executor 
with  one  or  more  others.  See  Executor. 

COADJUTOR.  The  assistant  of  a  bishop. 
An  assistant. 

COADUNATIO.  A  conspiracy.  9  Coke, 
56. 

COAL  NOTE.  In  English  Law.  A  spe¬ 
cies  of  promissory  note  authorized  by  the  stat. 

3  Geo.  II.  c.  26,  §§  7,  8,  which,  having  these 
words  expressed  therein,  namely,  value  re¬ 
ceived  in  coals,”  are  to  be  protected  and 
noted  as  inland  hills  of  exchange. 

COALITION.  In  French  Law.  An 
unlawful  agreement  among  several  persons  not 
to  do  a  thing  except  on  some  conditions  agreed 
upon ;  a  conspiracy. 

COAST.  The  margin  of  a  country  bounded 
bv  the  sea.  This  term  includes  the  natural 
appendages  of  the  territory  which  rise  out  ot 
the  water,  although  they  are  not  of  sufficient 
firmness  to  be  inhabited  or  fortihed.  Shoals 
perpetually  covered  with  water  are  not,  how 
ever,  comprehended  under  the  name 
The  small  islands  situate  at  the  mou  ...  7 

Sum  co-npose, > ?(' 

down  by  the  river,  which  are  n  of  ,;fts 
ency  enough  to  support  tlie  P  P  rt  d  to  for 

C°COCKET.  V-^r-S 

king’s  custom-house,  hv  the  offi- 

»  ««**»*• -  “ 
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evidence  that  their  wares  are  customed 
Cowel;  Spelman,  Gloss.  See  7  Low.  C.  1 1 G 
The  entry  office  in  the  custom-house  itself. 
A  kind  of  bread  said  by  Cowel  to  be  hard 
baked ;  sea-biscuit ;  a  measure. 

CODE.  A  body  of  law  established  by  the 
legislative  authority  of  the  state,  and  designed 
to  regulate  completely,  so  far  as  a  statute  may 
the  subject  to  which  it  relates. 

The  idea  of  a  code  involves  that  of  the  exercise 
of  the  legislative  power  in  its  promulgation  ;  but 
the  name  has  been  loosely  applied  also  to  private 
compilations  of  statutes.  The  subject  of  codes 
and  the  kindred  topics  of  legal  reform  have  re¬ 
ceived  great  attention  from  the  jurists  and  states¬ 
men  of  the  present  century.  When  it  is  consid¬ 
ered  how  rapidly  statutes  accumulate  as  time 
passes,  it  is  obvious  that  great  convenience  will 
be  found  in  having  the  statute  law  in  a  system¬ 
atic  body,  arranged  according  to  subject-matter, 
instead  of  leaving  it  unorganized,  scattered 
through  the  volumes  in  which  it  was  from  jrear 
to  year  promulgated.  But  when  the  transposi¬ 
tion  of  the  statutes  from  a  chronological  to  a  sci¬ 
entific  order  is  undertaken,  more  radical  changes 
immediately  propose  themselves.  These  are  of 
two  classes :  first,  amendments  for  the  purpose 
of  harmonizing  the  inconsistencies  which  such 
an  arrangement  brings  to  notice,  and  supplying 
defects  :  second ,  the  introduction  into  the  system 
of  all  other  rules  which  are  recognized  as  the  un- 
wntten  or  common  law  of  the  state.  The  object 
of  the  latter  class  of  changes  is  to  embody  in  one 
systematic  enactment  all  that  is  thenceforth  to  be 
regarded  as  the  law  of  the  land.  It  is  this  at¬ 
tempt  which  is  usually  intended  by  the  distinc¬ 
tive  term  codification. 

The  first  two  of  the  questions  thus  indicated 
may  be  deemed  as  settled,  by  general  concur¬ 
rence,  m  favor  of  the  expediency  of  such  changes ; 
and  the  process  of  the  collection  of  the  statute 
law  in  one  general  code,  or  in  a  number  of  par- 

hvth«°deS  °I  6y®tematlc  statutes,  accompanied 
by  the  amendments  which  such  a  revision  invites 
’?  a.  pr°£ess  which  for  some  years  has  been  reno- 
» 'f''f  of  England  and  the  United  States. 
Although  at  the  same  time  something  has  been 

inT in  thSe^f  V*  this.COUIltry,  towards  embody- 
inSt l,e  enmm  Princ,Ples  which  before  rested 
of  doin"  h"°“0r  T??  law’-vet  the  feasibility 

C  ta  1  K  ?1*Iy’  or  even  to  anV  great 
extent,  must  be  deemed  an  open  question  It 

has  been  discussed  with  great  ability  by  Beutham 
bavigny,  Thibaut,  and  others.  1 1  is°  undeniable 
that  however  successfully  a  code  mteht  he 
posed  to  embody  all  existing  and  declared  law 
so  as  to  supersede  previous  Rnnronc  a  * 

expected  to  provide  prospectively  for  alf'thcfhf 
numerable  cuses  which  the  diversity  of^ffhl™ 
rapidly  engenders,  and  there  must  tLl  ‘l  ,rs 
time  when  it  must  be  studied  in  the  lteht^f 
numerous  explanatory  decisions  1  ght  of 

these  discussions  have  called  attention  * 
subject  formerly  little  eonsillr.iwiK  »  0n  to  a 
of  fundamental  importlnce  to  t’he  s^^1'011/? 
preparation  of  a  code-the  mlttcr  of  T?' sful 
expression.  There  is  no  species1  of  enm^atU<t,?ry 
which  demands  more  care  and  rm»n<iI?P°S  i  ou 
that  of  drafting  a  statute.  The  writer  n°"i  1 1an 
only  to  make  his  language  intelligible  "hemilrf 
make  it  incapable  of  misconstruction.  ’ 

1  a*  PfJ8®^  a  'aw>  it  is  no  longer  his  intent  tb  V 
is  to  be  considered,  but  the  intent  nf  ,i!  4  ,hat 
^hieh  he  has  used  and  that  intent?!  £C0rda 


The  true  safeguard  is  found  nothTthT^T 
of  accumulating  synonyms  and  L 
tion  of  particulars,  but  rather— as  i»D  e,  Unit'ra- 
those  American  codes  of  which  the  p  •  0Wn  % 
utes  of  New  York  and  the  region  8tat- 


setts  are  admirable  specimens— by  C(^I6ac'  lu- 
complete  statement  of  the  full  prinrin  1  <e  b,lt 
fewest  possible  words,  and  tlmelin  t,le 
description  and  paraphrase  by  the  senarnte0^  °f 
ment  of  necessary  definitions.  One  of  th»*  a^‘ 
to  which  the  New  York  revisors  generahv.m rulcs 
and  which  they  found  of  TeryfXW*5?*. 
was  to  confine  each  section  to  a  single  pronoM^tin0’ 
In  this  way  the  intricacy  and  obscurity  oftheold 
statutes  were  largely  avoided.  The  reader  ^ 
wishes  to  pursue  this  interesting  subject  will  m 
much  that  is  admirable  in  Coode’e  treatise  on 
Legislative  Expression  (Lond.  1845)  (reprinted 
in  Brightly  s  Purdon’s  Digest,  Penna  )  The 
arger  work  of  Gael  (Legal  Composition,'  Lond 
1840)  is  more  especially  adapted  to  the  wants  of 
the  English  profession. 

The  course  which  the  discussion  upon  codi¬ 
fication  has  taken  in  England  has  led  to  the 
collection  and  revision  of  statutes  upon  par¬ 
ticular  subjects.  Under  the  direction  of  Lord 
Cairns,  the  statutes  of  England  from  1  Henry 
III.  have  been  revised  by  a  committee,  and 
published  as  the  “  Revised  Statutes.”  Thir¬ 
teen  volumes  have  been  published,  bringing 
the  work  down  to  1861. 

In  this  country  the  subject  has  presented 
obstacles  of  less  magnitude.  Codes  and  re¬ 
visions  have  been  enacted  as  follows:  the  date 
given  is  the  date  of  the  last  revision : — 

United  States. —  The  Revision  of  1873, 
which  went  into  effect  June  22,  1874,  was  by 
act  of  congress  declared  to  constitute  the  law 
of  the  land  ;  the  pre-existing  laws  were  there¬ 
by  repealed,  and  ceased  to  be  of  effect.  By 
subsequent  acts  of  congress,  certain  errors  in 
this  revision  were  corrected.  A  new  edition  (rt 
the  Revision  of  1873  was  authorized  by  acts  of 
March  2,  1877,  and  March  9,  1878;  this  is 
not  a  new  enactment,  but  merely  a  new  pub¬ 
lication  ;  it  contains  a  copy  of  the  Revision  ot 
1873,  with  certain  specific  alterations  and 
amendments  made  by  subsequent  enactments 
of  the  43d  and  44th  congresses,  incorporated 
according  to  the  judgment  and  discretion  ot 
the  editor,  under  the  authority  of  the  acts 
providing  for  his  appointment.  These  altera¬ 
tions,  or  amendments,  were  merely  indicate 
by  italics  and  brackets.  The  act  of  March  ,» 
1878,  provides  that  the  edition  of  1878  sna 
be  legal  evidence  of  the  laws  therein  contain* ( 
in  all  the  courts  of  the  United  States,  am  (* 
the  several  states  and  territories,  ‘‘but  shall  no 
preclude  reference  to,  nor  control  in  ca>e 
any  discrepancy  the  effect  of  any  origina  ,l 
as  passed  by  congress  since  the  first  < 
December,  1873.”  r 

The  supplement  of  1881  is  official  to  a  * 
ited  extent.  The  provisions  in  regar( 
are  as  follows:  “The  publication  herein 
thorized  shall  be  tak^n  to  be  prinia  J11  ^ 
evidence  of  the  laws  therein  contained  in 
the  courts  of  the  United  States,  an”  ^  shall 
several  states  and  territories  therein  ;  bu  ‘  0 

not  preclude  reference  to,  nor  control,  ,n  .  j 
of  any  discrepancy,  the  effect  of  any  orlr 
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act  as 


i  w  congress: — Prodded ,  that 
P:ls~  contained  shall  be  construed  to 


nothing ^ny existing  law;”  21  Stat.  L. 

change  or  alter  an>  ^  ^  ^  ^  ^  Qf  c,  ^ 

Sf  die  subject  is  explained  by  Richardson, 

•A  iivi-3  -’  Colorado,  1877  ;  Connecticut, 
m\  Ywkota  1877  ;  Delaware,  1874;  Geor- 

‘Si  i  iui»ob,  i«i;  in- 

S®1  b1ftV2-  Iowa,  1873  ;  Kansas,  1868; 
Kckv  mi!  Louisiana,  1SJO;  Maine, 
ri  -  Maryland,  1878;  Massachusetts,  1860, 
with  supplement  to  date ;  Michigan,  1871  ; 
Minnesota,  1866  ;  Mississippi,  1880;  Mis¬ 
souri,  1879  ;  Montana,  1872;  Nebraska, 
18S1  •  Nevada,  1873 ;  New  Hampshire,  1878; 
New  Jersey,  1877  ;  New  York,  1829  (with 
numerous  subsequent  editions);  North  Caro¬ 
lina,  1873;  Ohio,  1880;  Oregon,  1872;  Rhode 
Island,  1872;  South  Carolina,  1872  ;  Ten¬ 
nessee,  1858;  Texas,  1879  ;  Utah,  1876  ;  \er- 
mont,  1880;  Virginia,  1860;  West  Virginia, 
1868;  Wisconsin,  1878. 

The  following  states  and  territories  have 
adopted  Code  Practice :  Alabama,  Arizona, 
Arkansas,  California,  Dakota,  Florida,  Idaho, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
Minnesota,  Missouri,  Montana,  Nebraska, 
Nevada,  New  York,  North  Carolina,  Ohio, 
Oregon,  South  Carolina,  Utah,  Washington, 
Wisconsin,  Wyoming. 

Austrian.  The  Civil  Code  was  promul¬ 
gated  in  1811, — the  code  of  Joseph  II.  (1780) 
having  been  found  wholly  unsuited  to  the  pur¬ 
pose  and  by  his  successor  abrogated.  It  is 
tounded  in  a  great  degree  upon  the  Prussian. 
"e  l>eMl  Code  (1852)  is  said  to  adopt  to 
extent  the  characteristics  of  the  French 
fenal  Code. 

Burgundian.  Lex  Romana ,  otherwise 
™  ln  modern  times  as  the  Papiniani  lie- 
P'morutn.  P  rom  u  lgated  a  .  d  .  517. 

chief  rh!  funded  on  the  Roman  law  ;  and  its 
with  tiip  12^  18i*ie  iudicatiou  which,  in  common 
modificnt{^er  ?.ar^aric  c°des,  it  aliords  of  the 
ofsodetv  ms- Jurisprudence  under  the  changes 
c  u y  dmi(Lt  which  it  arose. 

^hvon°uhAt  A  code  of  mari- 

It,  or’rr’  1  antl(luity  an^  great  celebrity. 

^c‘nbeFtothon?\?ert.alnly  known.  It  has  been 
dragon;  but  ‘  u^honty  of  the  ancient  kings  of 
^hetheorvtii  ^V8  80me  reas011  for  maintain- 
down  „  }  !<  Wae  ^radually  collected  and 
linages  °f  a11  tlle  Principal  rules 

>6(lf  EuroS  f'1^  a,non*  Ul«  maritime  na- 
lmtur-v-  Since  i  «C  twelft  h  t0  the  fourteenth 
fr  m  fourteenth  Promulgated  at  Barce- 

.  11  time  to  timn  t  h“utury  it  lias  been  enlarged 
a  iar,,al  r(-'SuluMon/  if  a,(1<litl,on  of  various  com- 
Cxtcnt  on  the  r8  d?ctrines  are  founded  to 
&;i  have  K  L6„r,ee^and  Roman  law.  It 
SfAttltmU; ^buUMallyiWritten  111  the  d5a- 
htfer,  ."ghace  0ft!  11  1,18  buen  translated  into 
Sff  to  at  the  wfKr°^e U excePt  English.  It  is 
at), I ;  ,l  t°  tile  owne^iJf  day  as  an  authority  in 
aibiiiti’l’^atione  tiu.r..f'  ?  °*  vesse's>  the  rights 
Hiit  I? f  master  audV*16  rights  and  resjxm- 
‘teLl^uipment  »nri  tn> to  thc  law  of 

8  ,o1  salvage  nf  Ud  6,TPly,  °t  Jettison  and 
°  ’ 01  fausom,  and  of  prize.  The 


edition  of  Pardessus,  in  his  Collection  de  Lois 
Maritime 8  (vol.  2),  is  deemed  the  best. 

h  kench  Codes.  The  chief  French  codes 
of  the  present  day  are  five  in  number,  some¬ 
times  known  as  Les  Cinq  Codes .  They  were 
in  great  part  the  work  of  Napoleon,  and  the 
first  in  order  bears  his  name.  They  are  all 
frequently  printed  in  one  duodecimo  volume. 
These  codes  do  not  embody  the  whole  French 
law,  but  minor  codes  and  a  number  of  scat¬ 
tered  statutes  must  also  be  resorted  to  upon 
special  subjects. 

Code  Civil ,  or  Code  NapoUon ,  is  composed 
of  thirty-six  laws,  the  first  of  which  was  passed 
in  1803  and  the  last  in  1804,  which  united 
them  all  in  one  body,  under  the  name  of  Code 
Civil  des  Fraugais. 

The  first  steps  towards  its  preparation  were 
taken  in  1793,  but  it  was  not  prepared  till  some 
years  subsequently,  and  was  finally  thoroughly 
discussed  in  all  its  details  by  the  court  of  Cassa¬ 
tion,  of  which  Napoleon  was  president  and  in  the 
discussions  of  which  he  took  an  active  part 
throughout.  In  1807  a  new  edition  was  promul- 

f  ated,  the  title  Code  Napolion  being  substituted, 
n  the  third  edition  (1810)  the  old  title  was  re¬ 
stored  ;  but  in  1852  it  was  again  displaced  by 
that  of  Napoleon. 

Under  Napoleon’s  reign  it  became  the  law  of 
Holland,  of  the  Confederation  of  the  Rhine,  West¬ 
phalia,  Bavaria,  Italy,  Naples,  Spain,  etc.  It  has 
undergone  great  amendment  by  laws  enacted 
since  it  was  established.  It  is  divided  into  three 
books.  Book  1,  Of  Persons  and  the  enjoyment 
and  privation  of  civil  rights.  Bopk  2,  Property 
and  its  different  modifications.  Book  3,  Different 
ways  of  acquiring  property.  Prefixed  to  it  is  a 
preliminary  title,  Of  the  Publication,  Effects, 
and  Application  of  Laws  in  General. 

One  of  the  most  perspicuous  and  able  com¬ 
mentators  on  this  code  is  Toullier,  frequently 
cited  in  this  work. 

Code  de  Procedure  Civil .  That  part  of 
the  code  which  regulates  civil  proceedings. 

It  is  divided  into  two  parts.  Part  First  con¬ 
sists  of  five  books  :  the  first  of  which  treats  of 
justices  of  the  peace ;  the  second,  of  inferior  tri¬ 
bunals  ;  the  third,  of  royal  (or  appellate)  courts ; 
the  fourth,  of  extraordinary  means  of  proceeding ; 
the  fifth,  of  the  execution  of  judgments.  Part 
Second  is  divided  into  three  books,  treating  of 
various  matters  and  proceedings  special  in  their 
nature. 

Code  de  Commerce .  The  code  for  the  regu¬ 
lation  of  commerce. 

Thi6  code  was  enacted  in  1807.  Book  1  is  en¬ 
titled,  Of  Commerce  in  General.  Book  2,  Mari¬ 
time  Commerce.  The  whole  law  of  this  subject  is 
not  embodied  in  this  hook.  Book  3,  Failures  and 
Bankruptcy.  This  book  was  very  largely  amended 
by  the  law  of  28th  May,  1838.  Book  4,  Of  Com¬ 
mercial  Jurisdiction, — the  organization,  jurisdic¬ 
tion,  and  proceedings  of  commercial  tribunals. 
This  code  is,  in  one  sense,  a  supplement  to  the 
Code  Napoleon,  applying  the  principle  of  the  in  - 
ter  to  the  various  subjects  of  commercial  law 
Sundrv  laws  amending  it  have  been  enactc(  is  n 
1807.  Pardessus  is  one  of  the  most  able  oi  Its  ex¬ 
positors.  See  Goiraud,  Code  of  Commerc  . 

Code  <P Instruction  CrimineUe.  The  code 
regulating  procedure  in  criminal  cases,  taking 
that  phrase  in  a  broad  sense. 

Book  1  treats  of  the  police ;  Book  2,  of  the  ad- 
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ministration  of  criminal  justice.  It  was  enacted 
in  18U8  to  take  effect  with  the  Penal  Code  in 
1311. 

Code  P6nal.  The  penal  or  criminal  code. 

Enacted  in  1810.  Book  1  treats  of  penalties  in 
criminal  aud  correctional  cases,  and  their  effects ; 
Book  2,  of  crimes  and  misdemeanors,  and  their 
punishment ;  Book  3,  offences  against  the  police 
regulations,  and  their  punishment.  Important 
amendments  of  this  code  have  been  made  by  sub¬ 
sequent  legislation. 

There  is  also  a  Code  Forestier ;  and  the 
name  code  lias  been  inaptly  given  to  some  pri¬ 
vate  compilations  on  other  subjects. 

Gregorian.  An  unofficial  compilation  of 
the  rescripts  of  the  Roman  emperors.  It  was 
made  in  the  fourth  century,  and  is  not  now 
extant. 

The  Theodosian  Code,  which  was  promulgated 
nearly  a  century  afterwards,  was  a  continuation 
of  this  mid  of  the  collection  of  Hcrmogenes. 
The  chief  interest  of  all  of  these  collections  is  in 
their  relation  to  their  great  successor  the  Justinian 
Code. 

Hanse  Town 8,  Laws  of  the.  A  code 
of  maritime  law  established  by  the  Hanseatic 
towns. 

It  was  first  published  in  German,  at  Lubec,  in 
lo97.  In  an  assembly  of  deputies  from  the  sev¬ 
eral  towns,  held  at  Lubec,  May  23,  1614,  it  was 
revised  and  enlarged.  The  text,  with  a  Latin 
translation,  was  published  with  a  commentary 
by  Kuricke ;  and  a  French  translation  lias  been 
given  by  Cleirac  in  Us  et  Coutumes  de  la  Mer.  It 
is  not  un frequently  referred  to  on  subjects  of 
maritime  law. 


Henri  [French).  The  best-known  of  sev 
eral  collections  of  ordinances  made  durin 
the  sixteenth,  seventeenth,  and  eighteent 
centuries,  the  number  of  which  in  part  bot 
formed  the  necessity  and  furnished  the  ma 
tenal  for  the  Code  Napol6on. 

Henri  ( Haytien ).  A  very  judicious  adap 
tat  ion  from  the  Code  Napol6on  for  the  Hay 
tmns.  It  was  promulgated  in  1812  by  Chris 
tophe  (Henri  I.). 

IIermogenian.  An  unofficial  compilatio 
made  in  the  fourth  century,  supplementary  t 
the  code  of  Gregorius.  It  is  not  now  extant 
Institutes  of  Menu.  A  code  of  Hindo 
en\  ,  °*  P^cat  antiquity,  which  still  forms  th 
)asis  of  Hindoo  jurisprudence  (Elphinstone* 
Hist,  of  India,  p.  83),  and  is  said  also  to  b 
the  basis  of  the  laws  of  the  Burmese  and  o 
the  Laos.  Buckle,  Hist,  of  Civilization,  vol 
1 .  p.  54.  note  70.  “  It  undoubtedly  enshrine 
many  genuine  observances  of  the  Hindoo  race 
but  the  opinion  of  the  best  contemporary 
orientalists  is,  that,  it  does  not,  as  a  whole,  re 
present  a  set  of  rules  ever  actuallv  adminis 
tered  m  Hmdoostan.”  Maine,  Anc.  Law,  16 

The  Institutes  of  Menu  are  In  point  of  the  rela 
tive  progress  of  Hindoo  jurisprudence,  a  recem 
production;  Maine,  Anc.  Law,  17;  thono-h  „c 
cribed  to  the  ninth  century  n.  c.  A  transLw 
will  bo  found  in  the  third  volume  of  Sir  William 
Jones’s  Works.  See,  also,  Hindoo  Law 

rd DBT.INIAN  Coi>E-  A  collection  of  impe. 

"  r  comPiIed  b)'  ^er  of  the  em- 

peror  Justinian. 


All  the  judicial  wisdom  of  the  " 

tion  which  is  ol  importauce  to  the  Ain<>H,ITiliza' 
yens  embodied  in  the  compilations 
Justiman  gave  his  name,  and  from  which  «Kh 
name  has  received  its  lustre.  Of  tw  «  tliat 
contemporary  importance,  if  not  first  flrst  in 
tude  and  present  interest,  was  the  Code 
hrst  year  oi  his  reign  he  commanded  Trihoni^* 
a  statesman  of  his  court,  to  revise 
ordinances.  The  first  result.  now  kiownT^1 
Code,  Veins  is  not  extant.  I?was  supersedeefa 
few  years  after  its  promulgation  by  a  new  li 
more  complete  edition.  Although  it  is  this 
wliieh  is  now  known  as  the  Code  of  Ju int 
yet  the  Pandects  and  the  Institutes  whSl,  fSl 
lowed  it  are  a  part  of  the  6ame  6}Tstem,  declared 
by  the  same  authority  ;  and  the*  three  together 
lorm  one  codification  of  the  law  of  the  Empire. 
The  first  of  these  works  occupied  Triboiiian  and 
nine  associates  fourteen  months.  It  is  comprised 
in  twelve  divisions  or  books,  and  embodies  all 
that  was  deemed  worthy  of  preservation  of  the 
imperial  statutes  from  the  time  of  Hadrian  down. 
The  Institutes  is  an  elementary  treatise  prepared 
by  Tribonian  and  two  associates  upon  the  basis  of 
a  similar  work  by  Gaius,  a  lawyer  of  the  second 
century. 

The  Pandects,  which  were  made  public  about 
a  month  after  the  Institutes,  were  an  abridgment 
of  the  treatises  and  the  commentaries  of  the  law¬ 
yers.  They  were  presented  in  fifty  books.  Tribo¬ 
nian  and  the  sixteen  associates  who  aided  him  in 
this  part  of  his  labors  accomplished  this  abridg¬ 
ment  in  three  years.  It  has  been  thought  to  bear 
obvious  marks ,  of  the  haste  with  which  it  was 
compiled  ;  but  it  is  the  chief  embodiment  of  the 
Roman  law,  though  not  the  most  convenient  re¬ 
sort  for  the  modern  student  of  that  law. 

Tribonian  found  the  law,  which  for  fourteen 
centuries  had  been  accumulating,  comprised  in 
two  thousand  books,  or — stated  according  to  the 
Roman  method  of  computation — in  three  million 
sentences.  It  is  probable  that  this  matter,  i 
printed  in  law  volumes  such  as  are  now  used, 
would  fill  from  three  to  five  hundred  volume  • 
The  comparison,  to  be  more  exact,  should  ta  ’ 
into  account  treatises  and  digests,  which  won 
add  to  the  bulk  of  the  collection  more  t nan 
the  substance  of  the  material.  The  commission* ^ 
were  instructed  to  extract  a  series  of  plain 
concise  laws,  in  which  there  should  be  no 
laws  contradictory  or  alike.  In  revising tn  , 
perial  ordinances,  they  were  empow  ered  to  a 
in  substance  as  well  as  in  form.  omneror 

The  codification  being  completed,  the  e  I 
decreed  that  no  resort  should  be  had  to  ■  ^ 

Her  writings,  nor  any  comparison  be  maa  ^ 
them.  Commentators  w  ere  forbidden  to  -  ^ere 
the  new  with  explanations,  and  law  ye  -  ,  0. 

forbidden  to  cite  the  old.  The  impena  .j 
rity  was  sufficient  to  sink  into  oblivion  i  J  tj]C 
the  previously  existing  sources  of  la^rf0undtt 
new  statutes  which  the  emperor  biroeei  conl_ 
necessary  to  establish,  in  order  to  CXP  J  ulated 
plete,  and  amend  the  law,  rapidly  ac  n  aS 
throughout  his  long  reign.  These  ar ’  the 

the  “Novels.”  The  Code,  the  Instj1t^qUeiit 
Pandects,  and  the  Novels,  with  some 
additions,  constitute  the  Corpus  Jwrw  titutes 

Among  English  translations  of  tne  1 
are  that  by  Cooper  (Phila.  1S1*  5  tha* 

wirich  is  regarded  as  a  very  good  0  f  |p8  the 
by  Sanders  (Lond.  1853),  which  t0  the 

original  text  also,  and  copious  refer  frenc^ 
Digests  and  Code.  Among  the  moa 
commentators  are  Ortolan  and  Pasq  .jng- 

Livingston’s  Code.  Edwar  j^d 

ston,  one  of  the  commissioners  who  P  gJcnted 
the  Louisiana  Code,  prepared  and  P1 
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'  'ZTTdraft  of  a  penal  code  for  tlie 
States:  which,  though  it  was  never 
VoSed  is  not  unfrequently  referred  to  in 
ITooks  as  stating  principles  ot  criminal 

h  Mosaic  Code.  The  code  proclaimed  by 
Moses  for  the  government  ot  the  Jews,  B.c. 

1491. 

nnp  of  the  peculiar  characteristics  of  this  code 
is  the  fact,  that,  whilst  all  that  has  ever  been  sue- 
Sully  attempted  in  other  cases  has  been  to 
?  "  details  without  reversing  or  ignoring  the 
general  principles  which  form  the  basis  of  the 
Previous  law,  that  which  was  chiefly  done  here 
was  the  assertion  of  great  and  fundamental  pnn- 
ciDles  in  part  contrary  and  in  part  perhaps  en¬ 
tirely  new  to  the  customs  and  usages  of  the 
neople  These  principles,  thus  divinely  revealed 
and  sanctioned,  have  given  the  Mosaic  Code  vast 
influence  in  the  subsequent  legislation  of  other 
nations  than  the  Hebrews.  The  topics  on  which 
it  is  most  frequently  referred  to  as  an  authority 
in  our  law  are  those  of  marriage  and  divorce, 
and  questions  of  affinity  and  of  the  punishment 
of  murder  and  seduction.  The  commentaries  of 
Michaelis  and  of  Wines  are  valuable  aids  to  its 
6tudy. 

OttDON NANCE  BE  LA  MARINE.  A  Code 
of  maritime  law  enacted  in  the  reign  of  Louis 
XIV. 

It  was  promulgated  in  1681 ,  and  with  great 
completeness  embodied  all  existing  rules  of  mari¬ 
time  law,  including  insurance.  Kent  pronounces 
it  a  monument  of  the  wisdom  of  the  reign  of 
Louis  “  far  more  durable  and  more  glorious  than 
all  the  military  trophies  won  by  the  valor  of  his 
armies.”  Its  compilers  are  unknown.  An  Eng¬ 
lish  translation  is  contained  in  the  appendix  to 
Peters’s  Admiralty  Reports,  vol.  1.  The  ordi¬ 
nance  has  been  at  once  illustrated  and  eclipsed 
by  Valin’s  commentaries  upon  it. 

Oleuon,  Laws  of.  A  code  of  maritime 
law  which  takes  its  name  from  the  island  of 
Oleron. 

Both  the  French  and  the  English  claim  the 
honor  of  having  originated  thi6  code, — the  for¬ 
mer  attributing  its  compilation  to  the  command 
of  Queen.  Eleanor,  Duchess  of  Guienne,  near 
which  province  the  island  of  Oleron  lies ;  the  lat¬ 
ter  ascribing  its  promulgation  to  her  6on,  ltieh- 
ard  I.  The  latter  monarch,  without  doubt, 
caused  it  to  be  improved,  if  he  did  not  originate 
h,  and  he  introduced  it  into  England.  Some  ad¬ 
ditions  were  made  to  it  by  king  John.  It  was 
Promulgated  anew  in  the  reign  of  Henry  III., 
3-nd  again  confirmed  in  the  reign  of  Edward  III. 
it  is  most  accessible  to  the  American  profession  in 
the  translation  contained  in  the  appendix  to  the 
first  volume  of  Peters’s  Admiralty  Reports.  The 
French  version,  with  Cleirac’s  commentary,  is 
contained  in  Us  et  Coutumes  de  la  Mer.  The  sub¬ 
jects  upon  which  it  is  now  valuable  are  much  the 
same  as  those  of  the  Consolato  del  Mare. 

Ostrogothic.  The  code  promulgated  by 
Theodorie,  king  of  the  Ostrogoths,  at  Home, 
A-  D.  500.  It  was  founded  on  the  Roman  law. 

Prussian.  Allgemeines  Landrecht.  The 
former  code  of  1751  was  not  successful ;  but 
the  attempt  to  establish  one  was  resumed  n 
1 'BO,  under  Frederic  II. ;  and,  after  long  and 
thorough  discussion,  the  present  code  was 
anally  promulgated  in  1 7  94 .  It  is  known  also 
^  the  Code  Frederic.  ,  .  A 

Rhodian  Laws.  A  maritime  code  adopte 


by  the  people  of  Rhodes,  and  in  force  among 
the  nations  upon  the  Mediterranean  nine  or 
ten  centuries  before  Christ.  There  is  reason 
to  suppose  that  the  collection  under  this 
title  in  Vinnius  is  spurious,  and,  if  so,  the 
code  is  not  extant.  See  Marsh,  on  Ins.  b.  1, 
c.  4,  p.  15. 

Theodosian.  A  code  compiled  by  a  com¬ 
mission  of  eight,  under  the  direction  of  Theo¬ 
dosian  the  Younger. 

It  comprises  the  edicts  and  rescripts  of  sixteen 
emperors,  embracing  a  period  of  one  hundred  and 
twenty-six  years.  It  was  promulgated  in  the 
Eastern  Empire  in  438,  and  quickly  adopted, 
also,  in  the  Western  Empire.  The  great  modern 
expounder  of  this  code  is  Gothofredus  (Gode- 
froi).  The  results  of  modern  researches  regard¬ 
ing  this  code  are  well  stated  in  the  Foreign  Q  uar. 
Rev.  vol.  9,  374. 

Twelve  Tables.  Laws  of  ancient  Rome, 
compiled  on  the  basis  of  those  of  Solon  and 
other  Greek  legislators. 

They  first  appeared  in  the  year  of  Rome  303, 
inscribed  on  ten  plates  of  brass.  In  the  follow¬ 
ing  year  two  more  were  added ;  and  the  entire 
code  bore  the  name  of  the  Laws  of  the  Twelve 
Tables.  The  principles  they  contained  were  the 
germ  of  the  body  of  the  Roman  law,  and  enter 
largely  into  the  modern  jurisprudence  of  Rurope. 
See"  fragment  of  the  law  of  the  Twelve  Tables, 
in  Cooper’s  Justinian,  656;  Gibbons  Rome, 
c.  44 ;  Maine,  Anc.  Law. 

Visigothic.  The  Lex  Romani;  now 
inown  as  Breviarum  Alaricianuin .  Or¬ 
dained  by  Alaric  II.  for  his  Roman  subjects, 

a.  d.  506.  ,  , 

Wisbuy,  Laws  of.  A  concise  but  c°m- 
prehensive  code  of  maritime  law,  established 
3y  the  “  merchants  and  masters  of  the  magni¬ 
ficent  city  of  Wisbuy.” 


ficent  city  ■ 

Tlie  port  of  Wisbuy,  now  in  ruins,  1 vas  situated 
on  the  northwestern  coast  of  Gottland,  in  the  Bal¬ 
tic  sea.  It  was  the  capital  of  the  island,  and  the 
seat  of  an  extensive  commerce,  of  which  the  chief 
relic  and  the  most  significant  record  is  this  code. 
It  is  a  mooted  point  whether  this  code  "as  de¬ 
rived  from  the  Laws  of  Oleron,  or  that  from  this  , 
but  the  similarity  of  the  two  leaves  no  doubt  that 
one  was  the  offspring  of  the  other.  It  was  of 
great  authority  in  the  northern  parts  of  Europe. 
“ Lex  Jthodia  navalis,”  says  Grotius,  pro  jure 
oentium  in  illo  mare  Mediterraneo  vigebat ;  sicut 
anud  Gallium  leges  Oleronis,  el  apnd  omnestrans- 
rhenanos,  Ugis  Wisbuenses.”  De  Jure  B.  lib.  2,  c. 
3  It  is  still  referred  to  on  subjects  of  maritime 
law  An  English  translation  will  be  found  in 
the  appendix  to  the  first  volume  of  Peters  s  Ad- 

m  gee  as  to  codification,  Mathews,  Codification 
(pamphlet)  ;  14  Am.  L.  Rev.  602;  b  id.  1 ;  1  So. 
L.  Rev.  N.  s.  192 ;  0  id.  1 ;  Outhnesofan  Interna¬ 
tional  Code,  by  David  Dudley  Field ,  27  Law 
Mac.  (Enel.)  3d  ser.  312;  Law  Mag.  Key. 
(1872)  963  ;  id.  (1873)  420  ;  3  ^.(41^6^18-7-8) 
259  ;  5  id.  59 ;  as  to  the  new  English  crimina 
code,  see  4  id.  31. 

CODEX  (Lat.).  A  volume  or  roll.  The 
code  of  Justinian. 

CODICIL.  Some  addition  to,  or  qualifica¬ 
tion  of,  a  last  will  and  testament. 

This  term  is  derived  from  the  Latin  codicillus , 
w£?  It TdlmtoU,,  of  10  strictness 
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Imports  a  little  code  or  writing,— a  little  will.  In 
the  Roman  Civil  Law,  codicil  was  deiined  as  an 
act  which  contains  dispositions  of  property  in 
prospect  of  death,  without  the  institution  oi  an 
heir  or  executor.  Domat,  Civil  Law,  p.  ii.  b.  iv. 
tit.  i.  s.  1 ;  Just.  De  Codic.  art.  i.  s.  2.  So,  also, 
the  early  English  writers  upon  wills  define  a 
codicil  in  much  the  same  way.  u  A  codicil  is  a 
just  sentence  of  our  will  touching  that  which 
any  would  have  done  after  their  death,  with¬ 
out  the  appointing  of  an  executor.”  Swinburne, 
Wills,  pt.  i.  s.  5,  pi.  2.  But  the  present  defini¬ 
tion  of  the  term  is  that  first  given.  1  Williams, 
Exrs.  8  ;  Swinburne,  Wills,  pt.  i.  s.  v.  pi.  5. 

Under  the  Roman  Civil  Law,  and  also  by  the 
early  English  law,  as  well  as  the  canon  law,  all 
of  which  very  nearly  coincided  in  regard  to  this 
subject,  it  was  considered  that  no  one  could  make 
a  valid  will  or  testament  unless  he  did  name  an 
executor,  as  that  was  of  the  essence  of  the  act. 
This  was  attended  with  great  formality  and  so¬ 
lemnity,  in  the  presence  of  seven  Roman  citizens 
as  witnesses,  omni  exccjAione  majores.  Hence  a 
codicil  is  there  termed  an  unoflicious,  or  unsol- 
emn,  testament.  Swinburne,  Wills,  pt.  i.  s.  v. 
pi.  4 ;  Godolph.  pt.  i.  c.  1,  s.  2 ;  id .  pt.  i.  c.  6,  s. 
2;  Plowd.  185;  where  it  is  6aid  by  the  judges, 
that  44  without  an  executor  a  will  is  null  and 
void,”  which  has  not  been  regarded  as  law,  in 
England,  for  the  last  two  hundred  years,  proba¬ 
bly. 

The  office  of  a  codicil  under  the  civil  law  seems 
to  have  been  to  enable  the  party  to  dispose  of  his 
property,  in  the  near  prospect  of  death,  without 
the  requisite  formalities  of  executing  a  will  (or 
testament,  as  it  was  then  called).  Codicils  were 
strictly  confined  to  the  disposition  of  property  ; 
whereas  a  testament  had  reference  to  the  institu¬ 
tion  of  an  heir  or  executor,  and  contained  trusts 
and  confidences  to  be  carried  into  effect  after  the 
decease  of  the  testator.  Domat,  b.  iv.  tit.  i. 

In  the  Roman  Civil  Lawr  there  were  two  kinds 
of  codicils  :  the  one,  where  no  testament  existed, 
and  which  w\as  designed  to  supply  its  place  as  to 
the  disposition  of  property,  and  which  more 
nearly  resembled  our  donatio  causd  mortis  than 
any  thing  else  now  in  use ;  the  other,  where  a 

s  ament  did  exist,  had  relation  to  the  testament, 
and  formed  a  part  of  it  and  was  to  be  construed 
in  connection  with  it.  Domat,  p.  ii.  b.  iv.  tit.  i 
s.  l  art.  v.  It  is  in  this  last  sense  that  the  term  is 
now  universally  used  in  the  English  law,  and  in 
vails  mcncau  6tates  where  the  common  law  pre- 

.£<*)icil8  °'v;c  their  origin  to  the  following  cir- 
cumstance.  Lucius  Lentulus,  dying  in  Africa 
If  confirmed  hv  anticipation  in  a  will 

the  Emncmr  a’  and.iu  those  codicils  requested 

Sm  o7tn,st  lUf-;U6tUS>  by  w*y  of  fidei  cornmis- 
««m,  oi  trust,  to  do  something  therein  expressed 
The  emperor  carried  this  will  into  efl"ct  and  tlm 
daughter  of  Lentulus  paid  legacies Which  s  e 
wouid  not  otherwise  have  been^egaTiy  bouJd  to 

th°ef  th^ 

men  whom  he  consulted,  sanctioned  the  making 
of  codicils,  and  thus  they  became  clothed  with 
tal  authority,  luat.  2.  a . 

All  codicils  arc  part  of  the  trill,  and  are  t0 
be  so  construed ;  4  Brown,  Ch.  55-17 
108;  It  Bear.  510;  2  vW.  fj“ ’Ch 
by  Lord  Hardwieke;  3  Ves.  Ch.  107  no"- 
ltd.  010;  4Y.&C  Ch.HSO;  Mtul’  & m’ 
lli  ,  8  Cow.  56 ;  3  Sandf.  Ch.  11 ;  4  Rent 
041;  and  executed  with  the  same  formalities  • 

4  Kent,  531  ;  13  Gray,  103.  ’ 

A  codicil  properly  executed  to  pass  red 


and  personal  estate,  and  in 
the  statute  of  frauds,  and  upon  ,v,y  Wltl> 
piece  of  paper  with  the  will,  operat® 
^publication  of  the  will,  so  asVw8-* 
speak  from  that  date ;  4  Penn  37c •  Jn  11 
Abr.c.  127,  a.  1,  g  11,  p.  550*;  ij’u  JS 
333  ;  1  Cush.  118  ;  3  M.  &  C.  359  ^  °?r- 
it  has  been  held  that  it  is  not  requisite 
the  codicil  should  be  on  the  same  pfaft 
paper  in  order  that  it  should  operate  a,  „  f 

wiUi  1  h!i’ 

A  codicil  duly  executed,  and  attached  or 
referring  to  a  paper  defectively  executed  as  a 
will  has  the  effect  to  give  operation  to  the 
whole,  as  one  instrument :  3  B.  Monr  'ion  • 
6  Johns.  Ch.  374,  375;  14  Pick.  543  16 
Yes.  Ch.  167;  7  id.  98;  1  Ad.  &  £.  423. 
See,  also,  the  numerous  cases  cited  by  Mr 
Perkins,  Piggott  v.  Walker,  7  Ves.  Ch! 
Sumner  ed.  98 ;  1  Cr.  &  M.  42. 

There  may  be  numerous  codicils  to  the 
same  will.  In  such  cases,  the  later  ones  ope¬ 
rate  to  revive  and  republish  the  earlier  ones; 
3  Bingh.  614  ;  12  J.  B.  Moore,  2. 

But  in  order  to  set  up  an  informally  exe¬ 
cuted  paper  by  means  of  one  subsequently 
executed  in  due  form,  referring  to  such  in¬ 
formal  paper,  the  reference  must  be' such  as 
clearly  to  identify  the  paper  ;  4  N.  Y.  140. 

A  codicil  which  depends  on  the  will  for  in¬ 
terpretation  or  execution  falls,  if  the  will  be 
revoked  ;  1  Tucker,  43 G  ;  5  Bush,  337. 

It  is  not  competent  to  provide  by  will  for 
the  disposition  of  property  to  such  persons  as 
shall  be  named  in  a  subsequent  codicil,  not 
executed  according  to  the  prescribed  formali¬ 
ties  in  regard  to  wills  ;  since  all  papers  ot 
that  character,  in  whatever  form,  if  intended 
to  operate  only  in  the  disposition  of  one  & 
property  after  death,  are  of  a  testamentary 
character,  and  must  be  so  treated;  2  Yea. 
Ch.  204;  12  id.  29;  2  M.  &  K.  765 ;  1  v- 
&  B.  422,  445.  _  f 

See  1  Brown,  Civil  Law,  292 ;  1  °*ml  ’ 
Lois  Civ.  1.  4,  t.  1,  s.  1 ;  Legons  EUment.a 
Dr.  Civ.  Rom.  tit.  25.  See  Wills. 

COEMPTIO  (Lat.).  In  Civil  Law.  1  * 
ceremony  of  celebrating  marriage  by  sou 
ties.  u 

The  parties  met  and  gave  each  other « 

6um  of  money.  They  then  questioned  e  .  ^ 
in  turn.  The  man  asked  the  woman  ii  |ie  6o 
to  be  his  mater-familias.  She  replied  .j.  j>e 
wished.  The  woman  then  asked  tlic  ^ tjiat 
wished  to  be  her  pater-familias.  He  i  tbc5e 
he  so  wished.  They  then  joined  hana,  ^  Co¬ 
wer  e  called  nuptials  by  cotmptio.  r-\0ss. 

Smptio;  Calvinus,  Lex. ;  Taylor,  L  .  . 

COERCION.  Constraint;  compel 

force.  .  place  v*1011 

Direct  or  positive  coercion  takes  I  ‘  t0  (]o 
a  man  is  by  physical  force  comp*  ^ben 
an  act  contrary  to  his  will :  forexan  P  0f 
a  man  falls  into  the  hands  oi  t  \*  a  just 
his  country,  and  they  compel  11  » 
fear  of  death,  to  fight  against  it.^  erson  ]S 
Implied  coercion  exists  where  and  is 
legally  under  subjection  to  aJ1°  5 
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TTZa  in  consequence  of  such  subjection, 

to  do  an  set  contrary  to  his  will.  <  _ 

1  a  will  is  necessary  to  the  commission  of  a 
nrime  or  the  making  of  a  contract,  a  person 

.  ..llv  coerced  into  either  has  no  will  on  the 
Sah  and  is  not  responsible  ;  1  East,  PI.  Cr. 

rA  g  979.  The  command  of  a  superior 
fail  inferior;  3  Wash.  C.  C.  209,  220  ;  12 
Mote  56;  1  Blatchf.  549;  13  How.  115;  of 
7 parent  to  a  child;  Broom,  Max.  11 ;  of  a 
m  <ter  to  his  servant,  or  a  principal  to  his 
-sent;  13  Mo.  246;  14  id.  137,  340;  3  Cush. 
079;  11  Mete.  66;  5  Miss.  304;  14  Ala.  365; 
22  Vt.  32;  14  Johns.  119  ;  do  not  amount  to 

coercion.  . 

As  to  persons  acting  under  the  constraint  of 
superior  power,  and,  therefore,  not  criminally 
amenable,  the  principal  case  is  that  of  mar¬ 
ried  women,  with  respect  to  whom  the  law 
recognizes  certain  presumptions.  Thus,  if  a 
wife  commits  a  felony,  other  than  treason  or 
homicide,  or,  perhaps,  highway  robbery,  in 
company  with  her  husband,  the  law  presumes 
that  she  acted  under  his  coercion,  and,  conse¬ 
quently,  without  any  guilty  intent,  unless  the 
fact  of  non-coercion  is  distinctly  proved.  See 

2  C.  &  K.  887,  903 ;  Jebb.  93 ;  103  Mass, 
71;  65  N.  C.  398  ;  97  Mass.  547.  This  pre¬ 
sumption  appears  on  some  occasions  to  have 
been  considered  conclusive,  and  is  still  prac¬ 
tically  regarded  in  no  very  different  light,  es¬ 
pecially  when  the  crime  is  of  a  flagrant  cha¬ 
pter;  but  the  better  opinion  seems  to  be 
that  in  every  case  the  presumption  may  now 
be  rebutted  by  positive  proof  that  the  woman 
acted  as  a  free  agent ;  and  in  one  case  that 
was  much  discussed,  the  Irish  judges  appear 
to  have  considered  that  such  positive  proof 
was  not  required,  but  that  the  question  was 
always  one  to  be  determined  by  the  jury  on 

lMV|denCe  submittecl  t0  them;  Jebb,  93  ; 

‘lood.  *43.  It  seems  that  a  married  woman 
cannot  be  convicted  under  any  circumstances 

a  receiver  of  stolen  goods,  when  the  pro- 
f  aas  been  taken  by  her  husband  and 
t0  her  by  him  ;  1  Dearsl.  184. 

wirKc  i  *  and  W^e  were  jointbr  charged 
g  1  e  ,  °us  wounding  with  intent  to  dis- 
inn/H, t0  do  grievous  bodily  harm.  The 
erc*  oul?d  that  the  wife  acted  under  the  co- 
t)cr-n!  °n  •  hush*md,  and  that  she  did  not 
cutor  U  n  1D^.ct  a ny  violence  on  the  prosc- 
entifWi  Va  *  ds  Ending,  the  wife  was  held 

Who*0  ai)  acauittal ;  1  Dearsl.  &  B.  553. 
toauvir  le[  doctrine  of  coercion  extends 
but  the  ]ls<lemeai|0f  niay  admit  of  some  doubt ; 
vide(|  e  .  opinion  seems  to  be  that,  pro¬ 
tore  «« ^^demeanor  is  of  a  serious  na- 
the  Vitv’  °r.  1118tanee,  the  uttering  of  base  coin, 
in  cases  x  be  protected  in  like  manner  as 
tinctly  hel  i  onf  »  although  it  has  been  dis¬ 
tend  to  o .!  *!ie  Protection  does  not  ex- 
of  keeni,;SaUlt?  and  batteries  or  to  the  offence 
?•  19,  54?  *bl;otl>el ;  2  Lew.  229  ;  8  C.  & 
Mete.  Jj..,  ’  ,2  Mood.  384 ;  10  Mod.  63 ;  1 
^probablo  tu  ^ass*  152.  Indeed,  it 

*kis  presnm  *at  in.  ad  inferior  misdemeanors 
ption,  if  admitted  at  all,  would  be 


held  liable  to  be  defeated  by  far  less  stringent 

wnnl<rCe  <r  t  ie.wife’s  active  co-operation  than 
would  suffice  in  cases  of  felon v*  ft  f1  p 

541  ;  2  Mood.  53;  1  Taylor,  Ev’-  152  The 
law  upon  responsibility  of  married  women  for 
crime  is  fully  stated  in  1  B.  &  H.  Lead  Cr 
Las.  76-87. 


COFRADIA.  The  congregation  or  bro¬ 
thel  hood  entered  into  by  several  persons  for 
the  purpose  of  performing  pious  works.  No 
society"  of  this  kind  can  be  lawfully  formed 
without  license  from  the  king  and  the  bishop 
of  the  diocese.  1 

COGNATES.  In  Civil  and  Scotch  Law. 

Relations  through  females.  1  Mackeldey, 
Civ.  Law,  137;  Bell,  Diet. 

COGNATI.  In  Civil  Law.  Collateral 
heirs  through  females.  Relations  in  the  line 
of  the  mother;  2  Bla.  Com.  235. 

The  term  is  not  used  in  the  civil  law  as  it  now 
prevails  in  France.  In  the  common  law  it  has 
no  technical  sense  ;  but  as  a  word  of  discourse  in 
English  it  signifies,  generally,  allied  by  blood, 
related  in  origin,  of  the  6anie  family. 

Originally,  the  maternal  relationship  had  no 
influence  in  the  formation  of  the  Roman  family, 
nor  in  the  right  of  inheritance.  But  the  edict  of 
the  praetor  established  what  was  called  the  Prae¬ 
torian  succession,  or  the  bonorum  possession  in 
favor  of  cognates  in  certain  cases.  Dig.  38.  8. 
See  Pater-familias  ;  Vicat ;  Biret,  Vocabulaire. 


COGNATION.  In  Civil  Law.  Signi¬ 
fies  generally  the  kindred  which  exists  be¬ 
tween  two  persons  who  are  united  by  ties  of 
blood  or  family,  or  both. 

Civil  cognation  is  that  which  proceeds  alone 
from  the  ties  of  families,  as  the  kindred  be¬ 
tween  the  adopted  father  and  the  adopted 
child. 

Mixed  cognation  is  that  which  unites  at  the 
same  time  the  ties  of  blood  and  family,  as  that 
which  exists  between  brothel's  the  issue  of 
the  same  lawful  marriage.  Inst.  3.  6  ;  Dig. 
38.  10. 

Natural  cognation  is  that  which  i&  alone 
formed  byr  ties  of  blood ;  such  is  the  kindred 
of  those  who  owe  their  origin  to  an  illicit  con¬ 
nection,  either  in  relation  to  their  ascendants 
or  collaterals. 

COGNISANCE.  See  Cognizance. 

COGNITIONIBUS  ADMITTENDIS. 

A  writ  requiring  a  justice  or  other  qualified 
person,  who  has  taken  a  fine  and  neglects  to 
certify  it  in  the  court  of  common  pleas,  to 
do  so. 


COGNIZANCE  (Lat.  cognitio ,  recogni- 
i,  knowledge;  spelled,  also,  Conusance 
[ Cognisance ).  Acknowledgment;  recog- 
on;  jurisdiction;  judicial  power;  hearing 

latter  judicially.  .  . 

)f  Fleas.  Jurisdiction  of  causes.  A  pnvi- 
;  grunted  by  the  king  to  a  city  or  town  to 
1  pleas  within  the  same.  lermes  de  la 
r.  It  is  in  frequent  use  among  the  older 
ters  on  English  law  in  this  latter  sense, 
is  seldom  used,  if  at  all,  i?  America,  ex- 
t  iu  its  more  general  meaning,  lhe  urn- 
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versities  of  Cambridge  and  Oxford  possess 
this  franchise;  Willes,  233;  1  Sid.  103;  11 
East,  543 ;  1  W.  Blackst.  454 ;  10  Mod.  126  ; 

3  Bla.  Com.  298. 

Claim  of  Cognizance  (or  of  Conusance) 

is  an  intervention  by  a  third  person,  demand¬ 
ing  judicature  in  the  cause  against  the  plain¬ 
tiff,  who  has  chosen  to  commence  his  action 
out  of  claimant’s  court;  2  Wils.  409  ;  2  Bla. 
Com.  350,  n. 

It  is  a  question  of  jurisdiction  between  the 
two  courts,  Fortesc.  157  ;  5  Yiner,  Abr.  588, 
and  not  between  the  plaintiff  and  defendant, 
as  in  the  case  of  plea  to  the  jurisdiction,  and 
must  be  demanded  by  the  party  entitled  to 
conusance,  or  his  representative,  and  not  by 
the  defendant  or  his  attorney.  1  Chitty,  Pi. 
403. 

There  are  three  sorts  of  conusance.  Tenere 
placita ,  which  does  not  oust  another  court  of 
its  jurisdiction,  but  only  creates  a  concurrent 
one.  Cognitio  placitorum ,  when  the  plea  is 
commenced  in  one  court,  of  w  hich  conusance 
belongs  to  another.  A  conusance  of  exclu¬ 
sive  jurisdiction :  as,  that  no  other  court  shall 
hold  plea,  etc. ;  Hardr.  509 ;  Bacon,  Abr. 
Courts ,  I). 

In  Pleading.  The  answer  of  the  defend¬ 
ant  in  an  action  of  replevin  who  is  not  entitled 
to  the  distress  or  goods  which  are  the  subject 
?f  the  action — acknowledging  the  taking,  and 
justifying  it  as  having  been  done  by  the  com- 
mancj  of  one  who  is  so  entitled ;  Lawes,  PI. 

35,  36;  4  Bouvier,  Inst.  n.  3571.  An  ac¬ 
knowledgment  made  by  the  deforciant,  in 
levying  a  fine,  that  the  lands  in  question  are 
the  right  of  the  complainant ;  2  Bla.  Com. 
350. 

COGNOMEN  (Lat.).  A  family  name. 

Thepr<Bn<wi<n  am°n^  the  Romans  distinguished 
the  person,  the  nomen  the  gens,  or  all  the  kindred 
descended  from  a  remote  common  stock  through 
males,  while  the  cognomen  denoted  the  particular 
iamuy.  The  agnomen  was  added  on  account  of 
Pa^cuJar  event>  ^  a  further  distinction, 
irw™  thxj?^1£rnation  Publius  Cornelius  Seipio 
thl  P?bll!ls  15  the  pnenomen,  Cornelius  is 
th^  »^Ten’  St',,P10  the  ^ffnomen,  and  Afrieauus 
S  IiCp‘  These  geveral  terms  occur 

6hc'o.R&riV.T'1«S“CaS-  -*• 

COGNOVIT  ACTIONEM  (Lat  he  has  as 

confessed  the  action.  Cognovit  done  is  S 
common  use  wuh  the  same  signiBcance) 

In  Pleading.  A  written  confession  of  an 
action  by  a  defendant,  subscribed  but  n,  t 
sealed,  and  authorizing  the  plain  iff  to  s"°n 

SSEE**  18806  -ally  JR 

It  is  given  after  the  action  is  brought  to 
save  expense,  and  differs  from  a  warrant  5 
attorney,  which  is  given  before  the  commence¬ 
ment  of  any  action  and  is  under  seal  •  a  n 
Tier.  Inst.  3229.  ^  ’  3  Bou' 

COHABIT  (Lat.  con  and  habere 'l  T„ 

tr-Sr  “ ,lw  -mo  bouse'  'wig  .o 


COLLATERAL  INHERITANCE 


Hagg.  Cons.  144;  4  Paige,  0^25^^ 
word  ^s  popularly,  and  sometimes  i?bUph 
used  in  this  latter  sense;  SO  Mo  2m  ^tut«, 
Marr.  &  Div.  §  506,  n.  ’  °'  210  5  Bishop; 

To  live  together  in  the  same  house 

Used  without  reference  to  the  relation 
parties  to  each  other  as  husband  and  l?/ thc 
otherwise.  Used  of  sisters  or  other  m!m5  or 
the  same  family,  or  of  persons  not  memfe  J 

the  same  hoSJ  2 
V  era.  323  ;  Bishop,  Marr.  &  Div.  506,  n.  ’  1 

COIF.  A  head-dress. 

In  England  there  are  certain  Serjeants  at  W 
Who  are  called  serjeants  of  the  coif,  from  th* 
lawn  coif  they  wear  on  their  heads  under  their 
thin  caps  when  they  are  admitted  to  that  order 

”om  “ a  <-*■ 

COLIBERTUS.  One  who,  holding  in 
free  socage,  was  obliged  to  do  certain  services 
for  the  lord.  A  middle  class  of  tenants  be¬ 
tween  servile  and  free,  who  held  their  free¬ 
dom  of  tenure  on  condition  of  performing 
certain  services.  Said  to  be  the  same  as  the 
conditionales.  Cowel. 

COLLATERAL  (Lat.  con,  with,  latvs , 
the  side).  That  which  is  by  the  side,  and  not 
the  direct,  line.  That  which  is  additional  to 
or  beyond  a  thing. 

COLLATERAL  ASSURANCE.  That 
which  is  made  over  and  above  the  deed  itself. 

COLLATERAL  CONSANGUINITY. 

That  relationship  w  hich  subsists  between  per¬ 
sons  who  have  the  same  ancestors  but  not  the 
same  descendants, — who  do  not  descend  one 
from  the  other.  2  Bla.  Com.  203. 

The  essential  fact  of  consanguinity  (common 
ancestral  blood)  is  the  same  in  lineal  and  collat¬ 
eral  consanguinity  ;  but  the  relationship  is  aside 
from  the  direct  line.  Thus,  father,  son,  an 
grandson  are  lineally  related ;  uncle  and  nephew, 
collaterally. 

COLLATERAL  ESTOPPEL.  The  col¬ 
lateral  determination  of  a  question  by  a  con 
having  general  jurisdiction  of  the  subjec  . 
See  26  Vt.  209. 

COLLATERAL  FACTS.  Facts  not  di¬ 
rectly  connected  with  the  issue  or  matter 
dispute.  a  h  t 

Such  facte  are  inadmissible  in  evidence,  , 
as  it  is  frequently  difficult  to  ascertain,  ap  ^ 
w  hether  a  particular  fact  offered  in  enae 
or  will  not  clearly  appear  to  be  materia 
progress  of  the  cause,  in  such  cases  it  tbe 
in  practice  for  the  court  to  give  creai  evi- 
assertion  of  the  counsel  w  ho  tenders  terjai. 
deuce,  that  the  facts  will  turn  out  to  ^  0f 
But  this  is  alwavs  within  the  sound  dn  botr- 
the  court.  It  is  the  duty  of  the  ?oU°w  b  order 
ever,  to  offer  evidence,  if  possible,  in  - 
that  each  part  of  it  will  appear  to  dc  r  ^  e%. 
and  proper  at  the  time  it  is  offered  ;  *  to  the 
pedient  to  do  so,  as  this  method  tei  <■  - 


The  word  does  not  include  in  its  si£mifuQf, 
ecessanly,  the  occupying  the  same  bed;  l 


success  of  a  good  cause.  c0llate- 

^Tien  a  witness  is  cross-examined  a-  ^und 
ral  facte,  the  party  cross-examining  "  1ner^i,  con- 
by  the  answer ;  and  he  cannot,  in  £r-  £v. 
tradict  him  by  another  witness.  Bose  > 

COLLATERAL  INHEKf^jj* 
TAX.  A  tax  levied  upon  the  collate 


COLLATERAL  ISSUE 


331 


COLLECTOR  OF  CUSTOMS 


volution  of  property  by  will  or  under  the  in¬ 

testate  law. 

COLLATERAL  ISSUE.  An  issue  taken 
upon  some  mutter  aside  Irom  the  general  issue 
in  the  case. 

Thus  for  example,  a  plea  by  the  criminal  that 
,  j8  n’0t  the  person  attainted  when  an  interval 
exists  between  attainder  and  execution,  a  plea  in 
abatement,  and  other  such  pleas,  each  raises  a 
collateral  issue.  1  Bla.  Com.  396.  And  see  4 
id.  338. 

COLLATERAL  KINSMEN.  Those 
who  descend  irom  one  and  the  same  common 
ancestor,  but  not  from  one  another. 

Thus,  brothers  and  sisters  are  collateral  to  each 
other;  the  uncle  and  the  nephew  are  collateral 
kinsmen,  and  cousins  are  the  same.  All  kins¬ 
men  are  either  lineal  or  collateral . 

COLLATERAL  LIMITATION.  A 

limitation  in  the  conveyance  of  an  estate, 
giving  an  interest  for  a  specified  period,  but 
making  the  right  of  enjoyment  depend  upon 
some  collateral  event ;  as  an  estate  to  A  till 
B  shall  go  to  Rome;  Park,  Dow.  163;  4 
Kent,  123;  1  Washb.  R.  P.  215. 

COLLATERAL  SECURITY.  A  sepa¬ 
rate  obligation  attached  to  another  contract  to 
guaranty  its  performance.  The  transfer  of 
property  or  of  other  contracts  to  insure  the 
performance  of  a  principal  engagement. 

The  property  or  securities  thus  conveyed 
are  also  called  collateral  securities ;  1  Powell, 
Mortg.  393;  2  id.  666,  n.  871;  3  id.  944, 
10°l-  Sws  Pledge,  Chattel  Mortgage. 

COLLATERAL  WARRANTY.  War¬ 
ranty  as  to  an  estate  made  by  one  who  was 
ancestor  to  the  heir  thereof,  either  actually 
or  by  implication  of  law,  in  respect  to  other 
property,  but  who  could  not  have  been  so  in 
respect  to  the  estate  in  question. 

la  l  arr.anty  ma^e  where  the  heir’s  title  to  the 
/ a  +Ll^er  was  nor  cou^  have  been  derived 
Ley  tae  warranting  ancestor.  Termes  de  la 

tenant  in  tail  should  discontinue  the 
6houi,]  ,  AilS8Ue  an(*  ^e’  au(l  the  uncle  of  the  issue 
out  e??f  40  discontinuee  and  die  witli- 
issue  in  ♦  *i  r8  a  c°llateral  warranty  to  the 
tail  havin ai v  Littleton,  §  709.  The  tenant  in 
birth  thA  <  .ontinuetl  as  to  his  issue  before  his 
/  r^srain  jvu,!  ,lu  was  driven  to  his  action  to 
tenant  int^n  S.°u  uPon  the  death  of  his  ancestor 
*arrantv  «  U  ’  an^  *n  tt^8  action  the  collateral 
P.  670.  me  in  as  a]a  estoppel.  2  Washb.  R. 

Th  k  • 

land,  and ir,Was  ^arrC(^  from  ever  claiming  the 
touting  o  I ln  case  had  assets  from  the  war- 
rantee>otiCest.0r’  was  °hhged  to  R^ve  the  war* 
Ctuise  Tr°r  an(^s  in  case  of  an  eviction.  4 
By  t\DlS-  436. 

tenant  Gloucester,  6  Edw.  I.  c. 

Jakinw  l  t  le  curtesy  was  restrained  from 
r  a  favoraV  rarrant>r  as  should  bind  the  heir, 
and  k  °  construetion  of  tlie  statute  De 

tenants  i  VS6  statute  3  &  4  WiU*  IV*  c- 

i  ^akinrv  U  I,  wpre  deprived  of  the  powder 
}  Sen.  Yjr°  ateral  warranty.  By  statute 
°Wer>  witli  *  C*  7°’  warranty  by  a  tenant  iu 
0r  ^thout  the  assent  of  her  sub¬ 


sequent  husband,  was  prevented;  and  finallv 
the  statute  4  &  5  Anne,  c.  16,  declares  ail 
warranties  by  a  tenant  for  life  void  against  the 
heir,  unless  such  ancestor  has  an  estate  of  in¬ 
heritance  m  possession.  See  Co.  Litt.  373, 
Butler’s  note  [328];  Stearns,  li.  Act.  135, 
372. 

It  is  doubtful  if  the  doctrine  has  ever  pre¬ 
vailed  to  a  great  extent  in  the  United  States. 
The  statute  of  Anne  has  been  re-enacted  in 
New  York  ;  4  Kent,  3d  ed.  460 ;  and  in  New 
Jersey;  3  Halst.  106.  It  has  been  adopted 
ami  is  in  force  in  Rhode  Island  ;  1  Sumn.  235 ; 
and  in  Delaware;  1  Harr.  50.  ln  Kentucky 
and  Virginia,  it  seems  that  collateral  warranty 
binds  the  heir  to  the  extent  of  assets  de¬ 
scended  ;  1  Dana,  59.  In  Pennsylvania,  col¬ 
lateral  warranty  of  the  ancestor,  with  sufficient 
real  assets  descending  to  the  heirs,  bars  them 
from  recovering  the  lands  warranted ;  4  Dali. 
168  ;  9  S.  &  R.  275.  See  2  Bla.  Com.  301 ; 
2  Washb.  R.  P.  668-671. 

COLLATERALES  ET  SOCII.  The 

former  title  of  masters  in  chancery. 

COLLATIO  BONORUM.  A  collation 
of  goods. 

COLLATION.  In  Civil  Law.  The  sup¬ 
posed  or  real  return  to  the  mass  of  the  suc¬ 
cession,  which  an  heir  makes  of  the  property 
he  received  in  advance  of  his  share  or  other¬ 
wise,  in  order  that  such  property  may  be  di¬ 
vided  together  with  the  other  effects  of  the 
succession.  La.  Civ.  Code,  art.  1305. 

As  the  object  of  collation  is  to  equalize  the 
heirs,  it  follows  that  those  things  are  excluded 
from  collation  which  the  heir  acquired  by  an 
onerous  title  from  the  ancestor ;  that  is,  where 
he  gave  a  valuable  consideration  for  them. 
And,  upon  the  same  principle,  if  a  co-heir 
claims  no  share  of  the  estate,  he  is  not  bound 
to  collate.  Qui  non  wilt  hereditatem,  non 
coqitur  ad  collationem.  La.  Civ.  Code,  art. 
1305-1367. 

In  Ecclesiastical  Law.  The  act  by  which 
the  bishop  who  has  the  bestowing  of  a  benefice 
gives  it  to  an  incumbent. 

Where  the  ordinary  and  patron  were  the  same 
person,  presentation  and  institution  to  a  benefice 
became  one  and  the  same  act ;  and  this  was 
called  collation.  Collation  rendered  the  hying 
full  except  as  against  the  king :  1  Bla.  Com.  3. 1. 
An  advowson  updersuch  circumstances  is  termed 
collative ;  2  Bla.  Com.  22. 

In  Practice.  The  comparison  of  a  copy 
with  its  original,  in  order  to  ascertain  its  cor¬ 
rectness  and  conformity.  The  rfP°j^  ”  , 

officer  who  made  the  comparison  is  also  called 

ii  collation. 

the  cred.ts  due  lum  _  ^  CUSTOMS. 

COLLECTOR  states,  appointed  for 

An  officer  of  ,hc  U.o.c<l  «  ^  U 
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The  duties  of  a  collector  of  the  customs  are  de-  . 
scribed  iu  general  terms  as  follows  :  “  He  shall 
receive  all  reports,  manifests,  and  documents  to 
be  made  or  exhibited  on  the  entry  of  any  ship  or 
vessel,  according  to  the  regulations  of  this  act ; 
shall  record,  in  books  to  be  kept  for  the  purpose, 
all  manifests ;  shall  receive  the  entries  of  all 
ships  or  vessels,  and  of  the  goods,  wares,  and 
merchandise  imported  in  them;  shall,  together 
with  the  naval  officer,  where  there  is  one,  or 
alone,  where  there  is  none,  estimate  the  amount 
of  duties  payable  thereupon,  indorsing  the  said 
amounts  upou  the  respective  entries ;  shall  re¬ 
ceive  all  moneys  paid  for  duties,  and  shall  take 
bonds  for  securing  the  payment  thereof;  shall 
grant  all  permits  for  the  unlading  and  delivery 
of  goods;  shall,  with  the  approbation  of  the 
principal  officer  of  the  treasury  department,  em¬ 
ploy  persons  as  weighers,  gaugers,  measurers, 
and  inspectors,  at  the  several  ports  within  his 
district,  and  also,  with  the  like  approbation,  pro¬ 
vide,  at  the  public  expense,  storehouses  for  the 
safe  keeping  of  goods,  and  such  scales,  weights, 
and  measures  as  may  be  necessary.”  Act  of 
March  2,  1799,  s.  21, 1  Story,  U.  S.  Law6,  590. 
See,  for  other  duties  of  collectors,  1  Story,  U.  S. 
Laws,  592,  012,  620,  632,  659,  and  vol.  3,  1650, 
1697, 1759, 1761, 1791, 1811, 1818, 1851 ;  10  Wheat. 
216 ;  97  U.  S.  585. 


COLLEGE.  An  organized  collection  or 
assemblage  of  persons.  A  civil  corporation, 
society,  or  company,  having,  in  general,  some 
literary  object. 

The  assemblage  of  the  cardinals  at  Rome  is 
called  a  college.  The  body  of  presidential  elec¬ 
tors  is  called  the  electoral  college,  although  the 
whole  body  never  come  together. 

COLLEGIUM  (Lat.  colligere ,  to  collect). 
In  Civil  Law.  A  society  or  assemblage  of 
those  of  the  same  rank  or  honor.  An  army. 
A  company,  in  popular  phrase.  The  whole 
order  of  bishops.  Du  Cange. 

Collegium  illicitnm .  One  which  abused  its 
right,  or  assembled  for  any  other  purpose 
than  that  expressed  in  its  charter. 

.  Collegium  licitum.  An  assemblage  or  so¬ 
ciety  of  men  united  for  some  useful  purpose 
or  business,  with  power  to  act  like  a  single 
individual.  & 

All  collegia  were  illicita  which  were  not 
ordained  by  a  decree  of  the  senate  or  of  the 
emperor;  2  Kent,  269. 


COLLISION.  In  Maritime  Law.  The 

act  ot  ships  or  vessels  striking  together,  or  of 
one  vessel  running  against  or  foul  of  another. 

It  may  happen  without  fault ,  no  blame 
being  imputable  to  those  in  chamc  of  e  ther 
vessel.  In  such  ease,  in  the  English  Amor!,.. m 
an.1  French  courts,  each  party  must  bear  his 

own  loss;  Pardessus,  Droit  Comm,  p  4  t  2 

c.  2,  §  4 ;  14  How.  352.  4’ 

A  collision  by  inevitable  accident  is  when 
a  collision  is  caused  exclusively  bv 
causes,  without  any  fault  on  the  part  of  the 
owners  or  those  in  charge  :  23  Wall  ,  „„  „ 

Cliff.  456  ;  12  Ct.  of  CL  480.  It  nm'st  1°  5  3 
that  neither  vessel  was  in  fault;  3  Cliff  Tsp1* 
Where  the  captain  and  crow,  except  the  s,. o' 
ond  mate,  wore  taken  sick,  and  a  collision 
curred,  tlirough  the  absence  of  a  lookout  \ 


was  held  to  be  inevitable  accidem-Tn 
389.  See  also  7  Biss.  249  ’  8ReP0rteh 

It  may  happen  by  mutual  fault  that :  v 
the  misconduct,  fault,  or  negligence  of  5  by 

charge  of  both  vessel,,  ft  wh £,”? 
ther  party  has  relief  at  common  law  •  3  L!!' 
231;  3C.&1-.528;  9  «/.  61» ;  n 
21  Wend  188,615;  6  Hill,  592 ;  T?  Met 

415,  26  Me.  39;  (though  now  otherwise  in 
England  by  the  Judicature  Act,  1873  •)  but 
the  maritime  courts  aggregate  the  damages  to 
both  vessels  and  their  cargoes,  amf  then 
divide  the  same  equally  between  the  two 
vessels;  3  Kent,  232;  1  Conkl.  Adm.  374- 
376  ;  16  Bost.  Law  Rep.  686 ;  17  How.  no- 
Gilp.  579,  584  ;  23  Wall.  84  ;  9  Wall.  505 ;  3 
Ben.  371 ;  2  Abb.  U.  S.  495.  See  1  Swab. 
60-101.  But  where  the  collision  is  by  inten¬ 
tional  wrong  of  both  parties,  the  libel  will  be 
dismissed ;  4  Blatch.  1 24. 

It  may  happen  by  inscrutable  fault,  that  is, 
by  the  fault  of  those  in  charge  of  one  or  both 
vessels  and  yet  under  such  circumstances  that 
it  is  impossible  to  determine  who  is  in  fault. 
In  such  case  the  American  courts  of  admi¬ 
ralty  and  the  European  maritime  courts  adopt 
the  rule  of  an  equal  division  of  the  aggregate 
damage;  1  Abb.  n.  s.  451;  Ilaveis,  8G5; 
Flanders,  Mar.  Law,  296.  But  the  English 
courts  have  refused  a  remedy  in  admiralty ;  2 
Hagg.  Adm.  145;  6  Thornt.  240;  and  see  2 
Hugh.  128. 

It  may  happen  by  the  fault  of  those  belong¬ 
ing  to  one  of  the  colliding  vessels,  without 
any  fault  being  imputable  to  the  other  vessel. 
In  such  wise  the  owners  of  the  v»ssel  in  *au^ 
must  bear  the  damage  which  their  own  vessel 
has  sustained,  and  are  liable  as  well  as  their 
master  to  a  claim  for  compensation  from  the 
owners  of  the  other  vessel  for  the  damage 
done  to  her;  1  Swab.  23,  173,  200,  211  ;  # 
W.  Rob.  283  ;  1  Blatchf.  211  ;  2  Wall.  Jr- 
52;  1  How.  28;  13  id.  101;  although  wii- 
fully  committed  by  the  master;  Crabbe, 

1  Wash.  C.  C.  13  ;  3  id.  262.  But  see  1  "  • 

llob.  399-406  ;  2  id.  502;  1  Hill,  343 ; 
Wend.  343  ;  1  East,  106  ;  6  Jur.  443.  9 

See  the  four  classes  of  cases  noted  i 
Dods.  85,  by  Lord  Stowell.  (je 

Full  compensation  is,  in  general,  to  be  ^ 
in  such  cases  for  the  loss  and  damage  w 
the  prosecuting  party  has  sustained  }  ^ 
fault  of  the  party  proceeded  against ; 

Rob.  279  ;  including  all  damages  w  tjlC 
fairly  attributable  exclusively  to  the  ac.jtojje 
original  wrong-doer,  or  which  may  be  sn  ^ 
the  direct  consequence  of  his  wrong!  u  V 

W.  Rob.  7,  282  :  11  M.  &  W.  228;  J  . 
200;  6  N.  Y.  Leg.  Obs.  12;  1  BlateW- f 

2  Wall.  Jr.  52;  1  How.  28;  13  td •  115  ’ 

id.  1  <0.  •  ]io^* 

The  personal  liability  of  the  owners  the 
ever,  limited  in  some  cases  to  the  va  11 
vessel  and  freight  (but  not  by  comm 
or  the  earlier  civil  law,  or  the  earin' >r  £  g^# 
maritime  law);  Code  de  Comm,  art*  21  1 
17  8c  18  Viet.  c.  104  (Merchants  &111!*' 
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T^Tnf  9  §  503  et  seq.;  9  U.  S.  Stat.  at 
,  .Pfi35-  10  id.  68,  72,  73;  3  W.  Rob. 

kfii'  joi’-  l  E.  L.  &  Eq.  637 ;  3  Hagg. 
ft  f  431 :  ’  15  M.  &  W.  391 ;  3  Stor.  465  ; 

baveis,  172;  lfi  Bost-  L-  ReP-  686  5  2  Am- 

T  We".  157;  0  Cent.  L.  J.  285;  8.  C.  25 
Iiit  Rev.  Rec.  361;  13  Wall.  104.  See  5 
Mich.  366-  The  owner  is  not  liable  in  respect 
of  the  insurance  moneys;  8  Ben.  312;  9 

Cent.  L.  J-  285  ;  s.  c.  25  lnd.  Rev.  Rec.  361. 
In  maritime  law  the  vessel  itself  is  hypothe¬ 
cated  as  security  for  the  injury  done  in  such 
eases;  1  Swab.’  1,  3  ;  22  E.  L  &  Eq.  62,  72  ; 

■  15 Bost.  Law  Rep.  560;  14  How.  351  ;  16 
id.  469.  In  England,  the  owner’s  liability  is 
the  value  of  the  offending  ship  in  her  undam¬ 
aged  state ;  by  the  American  and  continental 
rule,  it  is  the  value  of  the  ship  immediately 
after  the  collision;  9  Cent.  L.  J.  285;  s.  c. 
25  Int.  Rev.  llec.  361.  When  an  owner  has 
neglected  to  surrender  any  part  of  his  vessel, 
he  cannot  avail  himself  of  this  limited  liabil¬ 
ity;  24  hit.  Rev.  Rec.  198 ;  nor  can  he  where 
he  has  parted  with  his  interest  in,  or  title  to,  the 
ship  before  offering  to  surrender  her ;  id.  123. 

lor  the  prevention  of  collisions,  certain 
rules  have  been  adopted  (see  Navigation 
Rules)  which  are  binding  upon  vessels  ap¬ 
proaching  each  other  from  the  time  the  ne¬ 
cessity  (or  precaution  begins,  and  continue  to 
he  applicable,  as  the  vessels  advance,  so  long 
^  the  means  and  opportunity  to  avoid  the 
Mger  remain ;  21  How.  372.  But,  whatever 
Dia_\  be  the  rules  of  navigation  in  force  at  the 
P  ace  of  collision,  it  is  apparent  that  they 
®u>t  sometimes  yield  to  extraordinary  cir- 
umstaiices  and  cannot  be  regarded  as  binding 
a  cases.  Thus,  if  a  vessel  necessarily  goes 
,l  ear..a  rock,  or  the  land,  that  by  following 
UmnW,,Qai7  voles  she  would  inevitably  go 
rule  i,  6  iF?Ck’  or  on  shore  or  aground,  no 
ProniM°U^ Id  prevail  over  the  preservation  of 
PgV *■?«*»;  1  W.  Rob.  478,  485;  4.7. 
Hlv  inn rC’  vessel  should  unnecessa- 

pertin9»;, * 16  Probability  of  a  collision  by  a 
don  •  i  \v  a'R*erence  to  the  rule  of  naviga- 
and’if  V''  Pl°b-  471,  478;  2  Wend.  452  ; 
the  vessel  a\*?a*’^r  *n  tbe  power  of  one  of 
av°ided  an  i  IC*k  came  into  collision  to  have 
Bold  boun  \  ?anfer  way,  she  will  be 

of  navi^if*  °  (^°  so’  notwithstandinnr  the  rule 

TCgf‘0n;  6  N-  Y-  LeS-  Obs!  190;  6 
W  Uer^'ftn  6°°V?°7  ’  7  id-  127  5  15  Bost. 
B°t requjr' i  3  Cliff.  117.  But  a  vessel  is 
>01  (]n  0  .  Part  from  the  rule  when  she 

°hi.  i90 .  80  rollout  danger;  6  N.  Y.  Leg. 

„  Ther«  mUstChrt’  ?’ ,C’  363  >  18  How*  581- 
•  kept  ■  „  ,  ®  a  lookout  properly  stationed 

ij Prima’  fnn  •  t  lu.absence  of  such  a  lookout 

,t°».  557  •  « e, ^ ^eilce  of  negligence;  10 

I?5  23 id!  44«.trfT\443;  18  i<L  584  ;  21  ifL 
a  P>  433  ;  q  v’  ~aveis,  359 ;  16  Bost.  Law 

tul  ‘‘‘nstbel-f  ;V  LeS-  Obs.  239.  Lights 
and  is  nft  in  s.0me  cases  5  though  the 
]\r  {J  T^aVf\  \  ^erwise  by  oreneral  maritime 
If’  C)b,  ,j .  -  0  vessels  on  the.  high  seas;  2 
Vig*tion  ?*'  49 ;  2  Wall.  Jr.  268.  See 
ules  ;  12  How.  443  ;  17  id. 


iveis,  359  ;  1  Blatchf.  236,  370;  Stu. 
ow.  C.  222,  242  ;  21  Pick.  254 ;  6 
524;  11  Bost.  Law  Rep.  80;  16  id. 
id.  379  ;  6  N.  Y.  Leg.  Obs.  374  ;  1 


Jl°j  223’  581  ?  19  id.  56,  48,  201  ;  21 

id.  1,  184,  3/2,  548;  22  id.  48,  461  •  23  id 
287  ;  Daveis,  359  ;  1  Blatchf.  236,  370 ; Stu! 
Acim.  Low.  ‘  ' —  --  —  -  | 

Whart.  324  : 

433;  19  id.  .  ■ _ 

Thornt.  Adm.  592;  2  id.  101  f  4  wTsLiei  * 
6  id.  176;  7  id.  507;  2  W.  Rob.  377  ;  3  id. 
7>49,  190;  1  Swab.  20,  233. 

The  injury  to  an  insured  vessel  occasioned 
b\  a  collision  is  a  loss  within  the  ordinary 
policy  of  insurance ;  4  Ad.  &  E.  420 ;  6  N. 
&j\I.  713  ;  14  Pet.  99  ;  14  How.  352  ;  8  Cush. 
47  7  ;  but  when  the  collision  is  occasioned  by 
the  fault  of  the  insured  vessel,  or  the  fault  of 
both  vessels,  the  insurer  is  not  ordinarily  lia¬ 
ble  for  the  amount  of  the  injury  done  to  the 
other  vessel  which  may  be  decreed  against  the 
vessel  insured ;  4  Ad.’  &  E.  420 ;  7  E.  &  B. 
172;  40  E.  L.  &  Eq.  54;  11  N.  Y.  9;  14 
How.  352,  and  cases  cited ;  but  some  policies 
now  provide  that  the  insurer  shall  be  liable 
for  such  a  loss ;  40  E.  L.  &  Eq.  54  ;  7  E.  & 
B.  172. 

When  the  collision  was  without  fault  on 
either  side,  and  occurred  in  a  foreign  country, 
where,  in  accordance  with  the  local  law,  the 
damages  were  equally  divided  between  the 
colliding  vessels,  the  amount  of  the  decree 
against  the  insured  vessel  for  its  share  of  the 
damages  suffered  by  the  other  vessel  was  held 
recoverable  under  the  ordinary  policy;  14 
Pet.  99. 

The  fact  that  the  libellants  in  a  collision 
case  had  received  satisfaction  from  the  in¬ 
surers  for  the  vessel  destroyed,  furnishes  no 
ground  of  defence  for  the  respondent;  17 
How.  152. 

Improper  speed  on  the  part  of  a  steamer 
in  a  dark  night,  during  thick  weather,  or  in 
the  crowded  thoroughfares  of  commerce,  will 
render  such  vessel  liable  for  the  damages  oc¬ 
casioned  by  a  collision ;  and  it  is  no  excuse 
for  such  dangerous  speed  that  the  steamer 
carries  the  mail  and  is  under  contract  to  con¬ 
vey  it  at  a  greater  average  speed  than  that 
complained  of;  16  Bost.  L.  Rep.  433;  5 
Y.  Le".  Obs.  293;  11  id.  297;  3  Hagg. 
Adm.  414  ;  2  W.  Rob.  2,  205 ;  18  How.  89, 
223;  19  id.  108;  21  id.  1;  12  Ct.  of  Cl. 
480  ;  7  Biss.  35. 

As  between  a  steamer  and  a  sailing  vessel, 
the  former  must  keep  out  of  the  way  of  the 
latter;  14  Blatcli.  524;  91  U.  S.  200;  as 
between  a  vessel  in  motion  and  one  at  anchor, 
with  proper  lights,  the  former  is  ordinarily 
liable  for  a  collision ;  3  Cliff.  636  ;  2  Low. 
220  ;  4  L.  &  Eq.  Rep.  676  ;  2  Hugh.  17  ;  18 
Alb.  L.  J.  151 ;  S.  c.  6  Reporter,  577. 

Instances  of  negligence  are  ”  fl36  . 

95  U.  S.  600  ;  98  id.  440:  8  Cliff.  «6,  636  , 
14  Blateh.  37,  254,  480,  524,  »8M45:  th 

When  a  collison  is  occasion?  ■  ^  ^  of 

error  or  unskilfulness  of  a  pi  j  ~ 

a  vessel  under  the  prions  of  »  hw  com 

KiShta  theuuinajrenient  of  Ids  vessel,  the 


pilot  is  solely  resp 


onsible  for  the  damage,  and 
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neither  the  master,  his  vessel,  nor  her  owner 
is  responsible,  But  the  burden  of  proof  is 
on  the  vessel  to  show  that  the  collision  is 
wholly  attributable  to  the  fault  of  the  pilot; 
L.  11.  2  Ad.  &  Ecc.  8.  The  rule  in  U.  S.  is 
otherwise;  7  Wall.  53;  but  in  this  ease  the 
pilotage  law  was  not  absolutely  compulsory. 

A  cause  of  collision,  or  collision  and  dam - 
a(/e,  us  it  is  technically  called,  is  a  suit  in  run 
in  the  admiralty. 

In  the  United  States  courts  It  Is  commenced  by 
the  tiling  of  a  libel  and  the  arrest  of  the  vessel  to 
the  mismanagement  or  fault  of  which  the  injury 
Is  imputed.  In  the  English  admiralty  the  suit  is 
commenced  by  the  arrest  of  the  vessel  and  the 
filing  of  a  petition.  In  England,  the  judge  is 
usually  assisted  at  the  hearing  of  the  cause  by 
two  of  the  Masters  or  Elder  Brethren  of  the 
Trinity  House,  or  other  experienced  shipmasters, 
whose  opinions  upon  all  questions  of  professional 
skill  involved  in  the  issue  are  usually  adopted  by 
the  court ;  1  W.  Rob.  471 ;  2  id.  225 ;  2  Cliitty, 
Gcnl.  Pr.  514. 

In  the  American  courts  of  admiralty,  the  judge 
usually  decides  without  the  aid  or  advice  of  ex¬ 
perienced  shipmasters  acting  as  assessors  or  ad¬ 
visers  of  the  court;  but  the  evidence  of  such 
shipmasters,  as  experts ,  is  sometimes  received  in 
reference  to  questions  of  professional  skill  or 
nautical  usage.  Such  evidence  is  not,  however, 
admissible  to  establish  a  usage  in  direct  violation 
of  those  general  rules  of  navigation  which  have 
been  sanctioned  and  established  by  repeated  de¬ 
cisions  ;  2  Curt.  C.  C.  141,  3G3. 

When  a  party  sets  up  circumstances  as  the 
basis  of  exceptions  to  the  general  rules  of 
navigation,  lie  is  held  to  strict  proof;  1  W. 
liob.  157,  182,  478;  6  Thcrnt.  607  ;  5  id. 
170;  3  Ilagg.  Adin.  321  ;  and  courts  of  ad¬ 
miralty  lean  against  such  exceptions ;  11  N. 
Y.  Leg.  Obs.  353,  355.  The  admissions  of  a 
master  of  one  of  the  colliding  vessels  subse¬ 
quently  to  the  collision  are  admissible  in  evi¬ 
dence  ;  5  E.  L.  &  E(j.  556  ;  and  the  masters 
and  crew  are  admissible  as  witnesses;  2  Dods. 
83;  2  Ilagg.  Adm.  145;  3  id.  321,  325;  1 
Conkling,  384. 

As  to  the  burden  of  proof  in  collision  cases, 
see  9  Jur.  282,  670  ;  2  W.  llob.  30,  244,  504  : 
3iV.  7  ;  1 2  id.  131,  371  ;  2  Ilagg.  Adm.  356  ; 

4  rhornt  Adm.  161,  356  ;  1  Conkling,  382, 
383;  1  How.  28;  5  id.  4 41;  18  id.  570; 
Ole.  132  ;  6  Bost.  Law  Rep.  Ill  ;  8  id.  275. 

llie  general  rules  in  regard  to  costs  in  col¬ 
lision  cases,  in  the  admiralty  courts,  are  that 
if  only  one  party  is  to  blame,  lie  pays  the 
costs  of  both ;  if  neither  is  to  blame,  and  the 
party  prosecuting  had  apparent  cause  for  pro¬ 
ceeding,  each  party  pays  his  own  costs,  but  in 
the  absence  of  apparent  or  probable  cause  the 
libel  will  be  dismissed  with  costs;  if  both 
parties  are  to  blame,  the  costs  of  both  are 
equally  divided,  or,  more  generally,  each 
party  is  left  to  pay  his  own  costs.  But  costs 
in  admiralty  arc  always  in  the  discretion  of 
the  court,  and  will  be  given  or  withheld  in 
particular  cases  without  regard  to  these  gene¬ 
ral  rules,  if  the  equity  of  the  ease  requires  a 
departure  from  them;  2  W.  Rob.  213,  244- 

5  Jur.  1067  ;  2  Conkling,  438;  1  id.  874.  ’ 

Consult  2  Parsons,  Mar.  Law,  187-211; 


Conkling,  Adm.  370-426  ;  FlarnwT^ 
Law,  c.  9 ;  Abbott,  Shipp.  Stop,  &  .H*. 

notes ;  Marsden,  Collisions.  ' 

For  a  revised  code  of  “  if, 

Preventing  Collisions  at  Sea,”  TmnriTl  ?* 
the  leading  maritime  nations,  see  AM  v  -v 
Book,  1880,  p.  97.  It  went  into  elli  s!'"' 
tember  1,  1880  ;  but  has  not  been  udomldl 
act  of  congress.  1  uy 

COLLISTRIGIUM.  The  pillory 
COLLOCATION.  In  French  L 

The  net  by  which  the  creditors  of  an  Jtd* 
nre  arranged  in  the  order  in  which  they  are  to 
be  paid  according  to  law. 

The  order  in  which  the  creditors  are  placed 
is  also  called  collocation  ;  2  Low.  C.  9,  139. 

COLLOQUIUM.  In  Pleading.  A 

neral  averment  in  an  action  for  slander  con¬ 
necting  the  whole  publication  with  the  pre¬ 
vious  statement ;  1  Stark.  Sland.  431;  Heard, 
Lib.  &  SI.  228;  or  stating  that  the  whole 
publication  applies  to  the  plaintiff,  and  to  the 
extrinsic  matters  alleged  in  his  declaration; 
1  Greenl.  Ev.  §  417. 

An  averment  that  the  words  were  spoken 
“of  or  concerning’’  the  plaintiff,  where  the 
words  are  actionable  in  themselves ;  6  Term, 
162;  16  Pick.  132;  Cro.  Jac.  674;  Heard, 
Lib.  &  SI.  §  212;  1  Greenl.  Ev.  §417;  or 
where  the  injurious  meaning  which  the  plain¬ 
tiff  assigns  to  the  words  results  from  some 
extrinsic  matter,  or  of  and  concerning,  or  with 
reference  to,  such  matter;  2  Pick.  328;  13 
id.  189  ;  16  id.  1 ;  Heard,  Lib.  &  SI.  §§  212, 
217;  11  M.  &  W.  287;  7  Singh.  119. 

A11  averment  that  the  words  111  question  are 
spoken  of  or  concerning  some  usage,  report, 
or  fact  which  gives  to  words  otherwise  indif¬ 
ferent  the  peculiar  defamatory  meaning  as¬ 
signed  to  them  ;  Shaw,  C.  J.,  16  Pick.  6. 

Whenever  words  have  the  slanderous 
alleged,  not  by  their  own  intrinsic  force,  bu J 
reason  of  the  existence  of  some  extraneous  » 
this  fact  must  be  averred  in  a  traversable  1  » 

which  averment  is  called  the  inducnuait. 
must  then  be  a  colloquium  averring  that  u  ‘ 
(lerous  words  were  spoken  of  or  concern  . 
fact.  Then  the  word  “  meaning,”  or 
used  to  connect  the  matters  thus  iutro1  ^ 
averments  and  colloquia  with  the  Pftrtl<:  j.at  jS 

laid,  showing  their  identity  and  drawing 
then  the  legal  inference  from  the  WJ1  qlUs 
tion,  that  such  was,  under  the  circums 
set  out,  the  meaning  of  the  ‘  j  proc. 

Shaw,  C.  J. ;  16  Pick.  6.  By  the  Com- 

Act  (1852)  in  England  the  colloqidum 
rendered  unnecessary.  See  Innuendo  <  ” 

Lib.  <&  Sland.  cen 

COLLUSION.  An  agreement  **  of 
two  or  more  persons  to  detram  I  optJljn 
his  rights  by  the  forms  oi  law, 
an  object  forbidden  by  law.  .  ,  v;tiiite 

Collusion  and  fraud  oi  ever)  and 

all  acts  which  are  infected  jjarr,  & 

render  them  void.  See  She  ’  jgg;  2 
Div.  415,  450;  8  Hagg.  Ec_c;.'  '^bord^' 
Greenl.  Ev.  §  51 ;  Bousuuet,  VW-  thei*e*n 
In  Divorce  Law.  An  agree*  c  ^  c0iu- 
a  husband  and  wife  that  one  0 
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'7'  nuear  to  commit  a  breach  ol'  matri- 
mit  M  duties  in  order  that  the  other  may 
*£  a  remedy  at  law  as  for  a  real  injury  ; 
8  \Vait  Act.  &  Oct.  591 ;  2  Lev.  &  Ir.  3u2 ; 
3  II  i  p.  &  M.  121.  buch  an  agreement 
V  ..,1  upon  the  court  where  the  remedy  is 
isl,  on  yv'is.  167  ;  and  will  bar  a  divorce : 

COLONIAL  LAWS 


The  laws  of  a 


colony. 


In  the  United  States  the  term  is  used  to 
designate  the  body  of  law  in  force  in  the  colo- 
niesof  America  at  the  time  of  the  commence- 
mant  of  our  independence,  which  was,  in 
general,  the  common  law  of  England,  with 
such  modifications  as  the  colonial  experience 
had  introduced.  The  colonial  law  is  thus  a 
transition-state  through  which  our  present  law 
is  derived  from  the  English  common  law. 

In  England  the  term  colonial  law  is  used 
with  reference  to  the  present  colonies  of  that 
realm. 

COLORADO.  One  of  the  states  of  the 
American  Union. 

The  territory  of  which  it  is  composed  was  ceded 
by  the  treaties  with  France  in  1803,  and  Mexico 
in  1843.  The  enabling  act  was  approved  March 
3,1875,  and  the  state  was  finally  admitted  Au¬ 
gust  1,  1876.  Its  boundaries  are  as  follows : 
Commencing  on  the  thirty-seventh  parallel  of 
north  latitude  where  the  twenty-filth  meridian 
of  longitude  west  from  Washington  crosses  the 
same ;  thence  north  on  said  meridian  to  the  forty- 
first  parallel  of  north  latitude;  thence  along 
said  parallel  west  to  the  thirty-second  meridian 
of  longitude  west  from  Washington ;  thence 
south  on  said  meridian  to  the  thirty-seventh 
parallel  of  north  latitude  ;  thence  along  said 
mty-seventh  parallel  to  the  place  of  beginning, 
e  Constitution  was  adopted  in  Convention 
*"*14,1876,  and  ratified  July  1,  1876.  For 
monf  n  Provi6i0^  relative  to  Aeknowledg- 
articles  e8CeUt’  ^istril)ution,  Wife,  etc.,  see  these 

COLONUS  (Lat.).  In  Civil  Law.  A 

thpL^an  °*  *n*erior  rank,  corresponding  with 
axon  ceorl  and  the  German  rural  slaves. 

Spence  not  improbable  that 
brought  Ce?r ^  were  descended  from  the  colo7ii 

colors  an/tf  .^omans-  The  names  of  the 
archives  nfllr  families  were  all  recorded  in  the 
Were  cniio  i  j  colony  or  district.  Hence  they 
COL  d  adSeriptUiL  1  sPence>  Eq.  Jur.  51. 
jeets  wl  ^  union  of  citizens  or  sub- 

^othep10  !Te  ^  ^eir  e°untry  to  people 
Counts’  subject  to  the  mother- 

Th?*  3  Wash*  C-  C.  287. 

A  colon v* tX-0CCUPie(1  ky  the  colonists. 
Pendency  ^  rT8*8  *r?in  a  possession  or  a  de- 
c°lonie«  tV  *or  a  history  of  the  American 
k  1  •  i  V  e  ^ader  is  referred  to  Story,  Const. 
8eeDtPKvL’  77“80‘>  1  ^ane,  Abr.  Index. 

•COM. 

JWy  ino„ir  •  pleading.  An  apparent  but 
^su^ist  in  tvlen*  Sr9un<I  °f  action  admitted 
p  one  of  th ie  party  by  the  pleading 


To 


309; 

°glVi 

"•in* 


i  parties  to  an  action;  3  Bla. 


;  &  .C-  547  5  M.  &  P.  307. 
an  10  £lve  ^e  plaintiff  credit  for 
Ctl°ni  indorP^T0111  or  Prim&  facie  right  of 
indent  of  tlie  matter  introduced 


to  destroy  it,  m  order  to  introduce  new  matter 
in  avoidance  of  the  declaration.  It  wasnecS 
sary  that  all  pleadings  m  confession  and  avoid- 
unce  should  give  color.  See  ^  p 

309,  I  ClTitty,  H.  53l  C°n' 

Express  color  is  a  feigned  matter  pleaded 
by  the  defendant,  from  which  the  plaintiff 
seems  to  have  a  good  cause,  whereas  he  has 
in  truth  only  an  appearance  or  color  of  cause  • 
Bacon,  Abr.  Trespass ,  I,  4 ;  1  Chitty,  Pi! 
o30.  It  was  not  allowed  in  the  plaintiff  to 
traverse  the  colorable  right  thus  given ;  and 
it  thus  became  necessary  to  answer  the  plea 
on  which  the  defendant  intended  to  rely. 

Implied  color  is  that  which  arises  from  the 
nature  of  the  defence ;  as  where  the  defence 
consists  of  matter  of  law,  the  facts  being  ad¬ 
mitted  but  their  legal  sufficiency  denied  by 
matters  alleged  in  the  plea;  1  Chitty,  PI. 
528;  Stcph.  PI.  206. 

By  giving  color  the  defendant  could  remove 
the  decision  of  the  case  from  before  a  jury 
and  introduce  matter  in  a  special  plea,  which 
would  otherwise  oblige  him  to  plead  the  gene¬ 
ral  issue ;  3  Bla.  Com.  309. 

The  colorable  right  must  be  plausible  or 
afford  a  supposititious  right  such  as  might  in¬ 
duce  an  unlearned  person  to  imagine  it  suffi¬ 
cient,  and  yet  it  must  be  in  legal  strictness 
inadequate  to  defeat  the  defendant's  title  as 
shown  in  the  plea  ;  Comyns,  Dig.  Pleading ; 
Keilw.  1036  ;  1  Chitty,  PI.  531  ;  4  Bane, 
Abr.  552;  Archbold,  PI.  211. 

COLOR  OF  OFFICE.  A  pretence  of 
official  right  to  do  an  act  made  by  one  who 
has  no  such  right.  9  East,  364.  See  41  N. 
Y.  464. 

COLOR  OF  TITLE.  In  Ejectment. 

An  apparent  title  founded  upon  a  written  in¬ 
strument,  such  as  a  deed,  levy  of  execution, 
decree  of  court,  or  the  like ;  3  Wait,  Act.  & 
Def.  17;  35  Ill.  394;  38  id.  327.  To  give 
color,  the  conveyance,  etc.,  must  be  good  in 
form,  and  profess  to  convey  the  title  and  be 
duly  executed  ;  8  Cow.  589 ;  4  Mart.  (n.  s.) 
224.  A  conveyance  void  on  its  face  is  not 
sufficient;  11  How.  424;  21  Tex.  97.  An 
entry  is  by  color  of  title  when  it  is  made  un¬ 
der  a  bona  fide  and  not  pretended  claim  of 
title  existing  in  another ;  3  Watts,  72.  The 
deed,  or  color  of  title,  under  which  a  person 
takes  possession  of  land,  serves  to  define  $pe-  J 
cifically  the  boundaries  of  his  claims  ;  10  Pet.  | 
412.  When  a  disseisor  enters  upon  and  culti¬ 
vates  part  of  a  tract,  he  does  not  thereby  hold 
possession  of  the  whole  tract  constructively, 
unless  this  entry  was  by  color  of  title  by  spe¬ 
cific  boundaries  to  the  whole  tract  ;,  co  or  ° 
title  is  valuable  only  so  far  as  it  „ 

extent  of  the  disseisor's  claim  ;  82  i  enn.  y». 

COLORE  OFFICII.  Color  of  office. 

COLT.  An  animal  of  the  horse 
whether  male  or  female,  not  more 
years  old.  Russ.  &  R- 416- 
'  COMBAT.  The  form  of  a  forcible  en- 

UUMBAi  persons  or  bodies 

counter  between  two  or  more  l 
of  men  ;  an  engagement  or  battle. 
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COMBINATION.  A  union  of  men  for 
the  purpose  of  violating  the  law. 

A  union  of  different  elements.  A  patent 
may  be  taken  out  for  a  new  combination  of 
existing  machines ;  2  Mas.  112. 

COMBUSTIO  DOMORUM.  Arson.  4 

Bla.  Com.  272. 

• 

COMES.  In  Pleading.  A  word  used  in 
a  plea  or  answer  which  indicates  the  presence 
in  court  of  the  defendant. 

In  a  plea,  the  defendant  says,  “And  the  said 
C  D,  by  E  F,  his  attorney,  comes ,  and  defends,” 
etc.  The  word  conies,  venit ,  expresses  the  ap¬ 
pearance  of  the  defendant  in  court.  It  is  taken 
from  the  style  of  the  entry  of  the  proceedings  on 
the  record,  and  formed  no  part  of  the  viva  voce 
pleading.  It  is,  accordingly,  not  considered  as, 
in  strictness,  constituting  a  part  of  the  plea ;  1 
Chitty,  PI.  411 ;  Steph.  PI.  432. 

COMES  (Lat.  comes ,  a  companion).  An 
earl.  A  companion*  attendant,  or  follower. 

By  Spelman  the  word  is  said  to  have  been  first 
used  to  denote  the  companions  or  attendants  of 
the  Roman  proconsuls  when  they  went  to  their 
provinces.  It  came  to  have  a  very  extended  ap¬ 
plication,  denoting  a  title  of  honor  generally, 
always  preserving  this  generic  signification  of 
companion  of,  or  attendant  on,  one  of  superior 
rank. 

Among  the  Germans  the  comites  accompanied 
the  kings  on  their  journeys  made  for  the  purpose 
of  hearing  complaints  and  giving  decisions. 
They  acted  in  the  character  of  assistant  judges. 
T^c.deMor.  Germ .  cap.  11,  12  ;  Spence,  Eq.  Jur. 
bo;  Spelman,  Glos6.  Among  the  Anglo-Saxons, 
the  comites  were  the  great  vassals  of  the  king 
who  attended,  as  well  as  those  of  inferior  degree 
at  the  great  councils  or  courts  of  their  kings! 
The  term  included  also  the  vassals  of  those  chiefs. 

^ur*  42.  Comitatus ,  county,  is  de¬ 
rived  from  comes ,  the  earl  or  earlderman  to  whom 
the  government  of  the  district  was  intrusted. 
Ihis  authority  he  usually  exercised  through  the 
vice- comes,  or  shire  reeve  (whence  our  sheriff ). 

,of  Chester,  Durham,  and  Lancai 
an  almost  ‘'oval  state  aud  autlio- 
nf  naf  f1  the6a  c°onties  have  obtained  the  title 
ThePSw-  ^  Palatise  5  1  Bla.  Com.  il6 
awm11  f  f,rl  or  coraes  has  now  become  a  mere 

shS/J£a11  ^  afhn0rit>- exercised  by'the 
snentt  (vice -comes)  ;  1  Bla.  Com.  398. 

COMITAS  (Lat.).  Courtesv*  rnmitv 
tion  in',ulgen<'e  or  favor  granted  another  na- 

indUlgeDCe’  w5th0Ut 

COMITATUS  (Lat.  from  comes)  A 
county  A  shire.  The  portion  of  the  conn 

of  a  —  - 
StfsImTas  Raf£ 

The  county  court,  of  jrreat  dignity  amonrr 
the  Saxons.  1  Spence,  Eq.  Juries  ° 
1  he  retinue  which  accompanied  a 
Rf’"'  'o1”*  province. 
of  Wl°„rs  ;  a  pnnc(,,s  retinue  Spt,|ma|> 

COMITES.  Persons  who  are  attached  tr> 


(Lat.).  The  public  assemhr 
of  the  Roman  people  at  which  all  the  „3 
portant  business  of  the  state  was  tnnZZ' 
including  in  some  eases  even  the  trial  of  ’ 
sons  charged  with  the  commission  of  J*' 
Anthon,  Rom.  Antiq.  51.  The  votes  of  ali 
citizens  were  equal  m  the  comitia:  ^  v  ‘ 
518.  Aent> 

Comitia  Calata.  A  session  of  the  comi 
tia  curiata  for  the  purpose  of  adrogation  the 
confirmation  of  wills,  and  the  adoption  by  an 
heir  of  the  sacred  rites  which  followed  the  in- 
heritance. 

.  Comitia  Centuriata  (called,  also,  coml 
tia  majora).  An  assemblage  of  the  people 
voting  by  centuries..  The  people  acting  in 
this  form  elected  their  own  officers,  and  exer¬ 
cised  an  extensive  jurisdiction  for  the  trial  of 
crimes.  Anthon,  Rom.  Antiq.  52. 

Comitia  Curiata.  An  assemblage  of  the 
j oopnlus  (the  original  burgesses)  by  tribes.  In 
these  assemblies  no  one  of  the  plebs  could 
vote.  They  were  held  for  the  purpose  of 
confirming  matters  acted  on  by  the  senate,  for 
electing  certain  high  officers,  and  for  carrying 
out  certain  religious  observances. 

Comitia  Tributa.  Assemblies  to  create 
certain  inferior  magistrates,  elect  priests,  make 
laws,  and  hold  trials.  Their  power  was  in¬ 
creased  very  materially  subsequently  to  their 
first  creation,  and  the  range  of  subjects  acted 
on  became  much  more  extensive  than  at  first. 
Anthon,  Rom.  Antiq.  62 ;  1  Kent,  518. 

COMITY.  Courtesy ;  a  disposition  to  ac¬ 
commodate.  , 

Courts  of  justice  in  one  state  will,  out  of 
comity,  enforce  the  laws  of  another  state, 
when  by  such  enforcement  they  will  not  ’vio¬ 
late  their  own  laws  or  inflict  an  injur}  on 
some  one  of  their  own  citizens :  as,  lor  ex¬ 
ample,  the  discharge  of  a  debtor  under  1 
insolvent  laws  of  one  state  will  be  respec 
in  another  state,  where  there  is  a  reciproci } 
in  this  respect.  ^ 

COMMANDITE.  In  French  LaW’ 
partnership  in  which  some  furnish  mon  ^ 
and  others  furnish  their  skill  and  a  } 
place  of  capital.  A  special  or  hmite  F‘ 
nership.  r- 

Those  who  embark  capital  in  fucAhLPcapital 
ship  are  bound  only  to  the  extent  oi 
60  invested.  Guyot,  Rep.  TJniv.  nan)e  of 

The  business  being  carried  on  in  l)e  jutf 
some  of  the  partners  only,  it  is  ^llnFeoiily tIlC 
that  those  who  are  unknown  should  v-hieh 

capital  which  they  have  invested,  ^jnder  the 
alone  they  can  receive  an  advantage •  £CDieids 
name  of  limited  partnerships,  6UC‘]1.  . 

are  now  allowed  by  many  of  the  sta  ’  conifl1011 
no  such  partnerships  are  recognize 
law.  Troubat,  Lim.  Partn.  cc.  6r , 

The  term  includes  a  partners ‘  P  Story* 
dormant  rather  than  special  par 
Partn.  §  109  ct  seq.  dECI^' 

COMMENCEMENT  OF  A  -wjaratif1 
RATION.  Tliat  part  of  JienreC(?des  d’c 
which  follows  the  venue  ana  P  flCti°n‘ 
circumstantial  statement  of  the  em  ■  Bauie 
It  formerly  contained  a  statemen 
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n-irties,  and  the  character  in  which  they 

J  horaP;e  sued,  if  any  other  than  their  natural 
,  city  •  of  the  mode  in  which  the  defendant 
hulbeen  brought  into  court,  and  a  brief  state- 
ient  of  the  form  of  action.  In  modern  prac¬ 
tice  however,  in  most  cases,  little  else  than 
the  names  and  character  of  the  parties  is  con¬ 
tained  in  the  commencement. 

COMMENDA.  In  French  Law.  The 

delivery  of  a  benefice  to  one  who  cannot  hold 
the  legal  title,  to  keep  and  manage  it  for  a 
time  lnnited  and  render  an  account  of  the 
proceeds.  Guyot,  R4p.  Univ. 

In  Mercantile  Law.  An  association  in 
which  the  management  of  the  property  was 
intrusted  to  individuals.  Troubat,  Lim.  Partn. 
c.  3,  §  27. 


COMMENDAM.  In  Ecclesiastical 
Law.  The  appointment  of  a  suitable  clerk 
to  hold  a  void  or  vacant  benefice  or  church 
living  until  a  regular  pastor  be  appointed. 
Hob.  144;  Latch,  236. 

In  Louisiana.  A  species  of  limited  part¬ 
nership. 


It  is  formed  by  a  contract,  by  which  one  person 
or  partnership  agrees  to  furnish  another  person 
or  partnership  a  certain  amount,  either  in  prop¬ 
erty  or  money,  to  be  employed  by  the  person  or 
partnership  to  whom  it  is  furnished,  in  his  or 
their  own  name  or  firm,  on  condition  of  receiving 
a  share  in  the  profits  in  the  proportion  deter¬ 
mined  by  the  contract,  and  of  being  liable  to 
losses  and  expenses  to  the  amount  furnished,  and 
no  more.  La.  Civ.  Code,  2810.  A  similar  part¬ 
nership  exists  in  France.  Code  de  Comm.  26, 
33;  Sirey,  12,  pt.  2,  p.  25.  He  who  makes  this 
contract  is  called,  in  respect  to  those  to  whom  he 
fflakes  the  advance  of  capital,  a  partner  in  com - 
toendarn.  La.  Civ.  Code,  art.  2811. 


COMMEND ATORS.  In  Ecclesiastical 

aw.  Secular  persons  upon  whom  ecclesias- 
*cal  benefices  are  bestowed.  So  called  be- 
ause  they  are  commended  and  intrusted  to 
ur  oversight.  They  are  merely  trustees. 
COMMEND ATUS.  In  Feudal  Law. 
uriflorTi  °  ^  vo|untary  homage  put  himself 
SpelmarT  ^tec^on  a  suporior  lord.  Cowel ; 


^hich  .  MERCB.  The  various  agreement 
exehJlaVe,  f?r  tlieir  object  facilitating  th 
findustrv6  r  * ie  Pallets  of  the  earth  or  th 
profit  o  1?lan’  W^1  an  intent  to  realize 
ciproe’al  !  ardessus>  Dr.  Com.  n.  1.  Any  rc 
^hich  between  two  persons,  b 

the  latter  (  e  1Vers  *°  °^ier  a  thing,  wliic 

F^siderati  aCC.e  v8’  aiK*  Pays 

it  is  Caii  ?n  :  n  the  consideration  be  money 

^°nev  jf :  a  f  ^  any  other  thing  tha 
^at,  Lr  ps  f  exchange  or  barter.  Dc 

Congress  "it  llV*  *’  7'  s-  n-  .2-  . 

regulate  onn  S  P0we.r  by  the  constitution  t 
tho  lrner<?  foreign  nations  an 
Jan  tribe,.8^  states,  and  with  the  In 
§  IO52  et  $e'q  I^ent,  431;  Story,  Const 

?m?ng  the^t  /oreign  countries 

lti  ihtcrcour  *  es»  strictly  considered,  eoi 


^Coiiikja  i  J  vuiioiucrcUi 

Voi  t  an‘  including  in 

— 22 


eonsi: 


terms  navigation  and  the  transportation  of 

persons  and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities ;  the 
power  conferred  upon  congress  by  the  above 
clause  is  exclusive,  so  far  as  it  relates  to 
matters  within  its  purview  which  are  national 
in  their  character,  and  admit  of  a  reouisite 
uniformity  of  regulation  affecting  all  the 
states.  That  clause  was  adopted  in  order  to 
secure  such  uniformity  against  discriminating 
state  legislation. 

State  legislation  is  not  forbidden  in  matters 
either  local  in  their  operation,  or  intended  to 
be  mere  aids  to  commerce,  for  which  special 
regulations  can  more  effectually  provide,  such 
as  harbors,  pilotage,  beacons,  buoys,  and 
other  improvements  of  harbors,  bays,  and 
rivers  within  a  state,  if  their  free  navigation 
be  not  thereby  impaired  ;  congress  by  its  in¬ 
action  in  such  matters  virtually  declares  that 
till  it  deems  best  to  act  they  may  be  con¬ 
trolled  by  the  states;  102  U.  S.  691,  per 
Field,  J.  See  also  3  ClifF.  339,  for  a  defini¬ 
tion  of  commerce. 

The  powers  conferred  upon  congress  to 
regulate  commerce  among  the  several  states, 
are  not  confined  to  the  instrumentalities  of 
commerce  known  or  in  use  when  the  consti¬ 
tution  was  adopted,  but  keep  pace  with  the 
progress  of  the  country,  and  adapt  themselves 
to  the  new  developments  of  time  and  circum¬ 
stances;  96  U.  S.  1. 

The  fact  that  congress  has  not  legislated  in 
regard  to  such  commerce  does  not  make  it 
lawful  for  the  stales  to  do  so.  Such  inaction 
shows  only  that  no  restrictions  are  to  be  put 
upon  commerce  in  that  direction.  The  right 
to  legislate  is  exclusively  vested  in  congress ; 
92  U.  S.  259  ;  91  id.  275.  But  in  another 
case  it  was  held,  that,  while  action  by  congress 
prescribing  regulations  is  exclusive  of  state 
authority*  yet,  until  action  taken  by  congress, 
a  state  may  legislate  touching  the  rights, 
duties,  and  liabilities  of  citizens  (if  not  di¬ 
rected  against  commerce  or  any  of  its  regula¬ 
tions),  notwithstanding  such  legislation  may 
indirectly  and  remotely  affect  foreign  or  inter¬ 
state  commerce,  for  instance,  to  give  a  right 
of  action  against  the  owners  of  a  vessel  en¬ 
gaged  in  inter-state  traffic  for  the  death  of  a 
passenger  caused  by  the  negligence  of  those 
in  charge  of  the  vessel;  93  U.  S.  99. 

« *  The  line  of  distinction  between  that 


which  constitutes  an  interference  with  com¬ 
merce,  and  that  which  is  a  mere  police  regu¬ 
lation,  is  sometimes  exceedingly  dim  and 
shadowy,  and  it  is  not  to  be  wondered  at  that 
learned  jurists  differ  when  endeavoring  to 
classify  the  cases  which  arise.  It  is  not 
doubted  that  congress  has  the  power  to  go 
beyond  the  general  regulations  of  COIJ1™clJc‘e 
which  it  is  accustomed  to  establish,  an<  ‘ 
scend  to  the  most  minute  directions,  i  1 
be  deemed  advisable;  and  that,  to  whatever 
extent  ground  shall  be  coverec  >}  " duded 

tions,  the  exercise  of  state  powt  .  - 

Contis  may  establish  poiieo  regulations,  ns 
■relfas  the  states;  connaiag  their  operations 
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to  the  subjects  over  which  it  is  given  control 
by  the  constitution.  But  as  the  general  police 
power  can  better  be  exercised  under  the  super¬ 
vision  of  the  local  authorities,  and  mischiefs  are 
not  likely  to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  national 
courts,  the  regulations  which  are  made  by 
congress  do  not  often  exclude  the  establish¬ 
ment  of  others  by  the  state  covering  very 
many  particulars.  Moreover,  the  regulations 
of  commerce  are  usually,  and  in  some  cases 
must  be,  general  and  uniform  for  the  whole 
country  ;  while  in  some  localities,  state  and 
local  policy  will  demand  peculiar  regulations 
with  reference  to  special  and  peculiar  circum¬ 
stances.”  Cooley,  Const.  Lim.  731. 

The  above  provision  of  the  constitution  in¬ 
cludes  authority  to  regulate  navigation  in  aid 
of  commerce  and  to  make  improvements  in 
navigable  waters,  such  as  building  a  light¬ 
house  in  the  bed  ot  a  stream  or  requiring 
navigators  of  a  stream  to  follow  a  prescribed 
course,  or  directing  the  water  of  a  navigable 
stream  from  one  channel  to  another;  93  u.  S. 
4.  See  also  1  Dill.  469.  It  renders  invalid 
a  state  statute  regulating  the  arrival  of  pas¬ 
sengers  from  a  foreign  port  with  a  view  prac¬ 
tically  to  exclude  Chinese  emigration  to  the 
L  nited  States,  and  not  merely  to  exclude 
pauper  or  convict  emigrants  from  the  state ; 
92  U.  S.  275.  See  also  3  Sawy.  144.  It  in¬ 
validates  a  state  statute  which  requires  the 
payment  of  a  license  tax  by  commercial 
travellers  selling  goods  manufactured  in  other 
states,  but  not  by  those  selling  goods  manu¬ 
factured  in  the  state  itself;  103  U.  S.  344; 
91  U  S.  275 ;  (but  not  when  the  same  tax  is 
levied  upon  peddlers  selling  goods  made  in  or 
out  ot  the  state;  100  U.  S.  676 ;  and  see  102 
id.  123.)  So  of  an  act  requiring  importers  of 
foreign  goods  to  take  out  a  license,  in  the  ex- 
ercise  of  a  power  of  taxation;  12  Wheat. 
419.  Also  a  city  ordinance  of  Baltimore 
laying  wharf  fees  upon  vessels  laden  with  the 
products  of  other  states,  which  are  not  ex¬ 
acted  from  vessels  laden  with  Maryland  pro- 

£  100  ^  S;  434-  Also  a  state  statute 

imposing  a  burdensome  condition  upon  a 
shipmaster  as  a  prerequisite  for  landing  his 
passengers,  with  the  afternative  of  the  "pay- 
m™,  of.  small  s„„  for  each  of  ,h^f>2 

•  2o9\  Als°  a  state  tonnage  tax  on  for¬ 

eign  vessels,  20  Wall.  577,  levfcd  to  defray 
quarantine  expenses,  19  Wall.  581;  but  this 
does  not  extend  to  a  tax  for  ‘ 

levied  upon  a  vessel  owned  by  a  reSSTof 
the  cit\ ,  which  is  not  imposed  fnr  *  •  • 

. . .  6  Bis,.  5PoT;  I  ‘S' 

It  invalidates  a  state  Uw  granting  a  feWranh 
company  exclusive  right  to  maintain  te  0rf 
lines  in  such  state,  as  contrary  to  the  act  H  i 

«■'««.  ."Wok  pm-tioall/feS  “S 

exclude  from  its  borders  a  tehrfh  rf 
pany  building  its  lines  in  pursuance  of  tl/« 
act  of  congress;  96  U.  S.  1  •  also  J *  ,S 
viding  for  inspection  of  sea-going  vessels^0' 
jMnrr  at  a  port,  ami  of  damaged  goods  foun  i 

*— •  b-v  »  — •  oOKer,  aS  to  fi- 


mshing  official  evidence  to  the  partrfrf 
ately  concerned,  and  when  goods  are  dim  CdJ' 
to  provide  for  their  sale  ;  94  U  S  24?*^’ 
a  state  law  which  requires  those  encli¬ 
tic  transportation  of  passengers  ami,,,!" 
states  upon  vessels  within  the  state  to  ,l  ii 
persons  travelling  among  the  states  eoun 
rights  and  privileges  m  all  parts  of  the  veK 
without  distinction  on  account  of  nl? 
color;  95  U.  S.  485;  also  a  state  law'lavl 
a  tax  on  foreign  corporations  engaged  in 
carrying  passengers  or  merchandise  unon 
their  gross  receipts  outside  of  the  state-  n 
Wall.  284;  7  Biss.  227;  also  a  law  of  ilk 
soun  prohibiting  the  driving  of  cattle  from 
Texas  and  other  states  into  Missouri,  durin, 
certain  months;  95  U.  S.  465. 

A  state  law,  requiring  the  master  of  every 
vessel  in  the  foreign  trade  to  pay  a  certain  sum 
to  a  state  officer  for  every  passenger  brought 
from  a  foreign  country  into  the  state,  is  void 
as  infringing  this  provision  of  the  constitu¬ 
tion  ;  7  How.  283.  No  state  can  grant  an 
exclusive  monopoly  for  the  navigation  of  any 
portion  of  the  waters  within  its  limits  upon 
which  commerce  is  carried  on  under  coasting 
licenses  granted  under  the  authority  of  con¬ 
gress  ;  Gibbons  v.  Ogden,  9  Wheat.  1 ;  the 
rights  here  in  controversv  were  the  exclusive 
right  to  navigate  the  Hudson  river  with  steam 
vessels.  See  also,  on  this  point,  3  Wall,  713 ; 
10  id.  557  ;  65  Penn.  399  ;  s.  c.  3  Am.  Rep, 
636.  But  a  state  law  granting  to  an  indivi¬ 
dual  an  exclusive  right  to  navigate  the  upper 
waters  of  a  stream  which  is  wholly  within  the 
limits  of  a  state,  separated  from  tide  waters 
by  falls  impassable  for  purposes  of  navigation, 
and  not  forming  a  part  of  a  continuous  track 
of  navigation  between  two  or  more  states,  or 
with  a  foreign  country,  is  not  invalid  under 
the  above  clause  of  the  constitution ;  14  How. 
568  ;  and  see  8  Bush,  447.  .  .  r 

The  state  may  authorize  the  building  ot 
bridges  over  navigable  waters,  notwithstanding 
the  fact  that  they  may,  to  some  extent,  inter¬ 
fere  with  the  navigation  of  the  stream, 
the  stream  is  one  over  which  the  regulation  o 
congress  extends,  the  question  arises  whether 
the  bridge  will  interfere  with  navigation  o 
not ;  it  is  not  necessarily  unlawful  if  proper  ) 
built,  and  if  the  general  traffic  of  .the  coun 
will  be  benefited  rather  than  injured 
construction.  There  are  many  cases  in  w  j 
a  bridge  may  be  vastly  more  important 
the  navigation  of  the  stream  which  it 
It  may  be  said  that  a  state  may  au  > 
such  constructions,  provided  they  do  J10  .  . 

stitute  a  material  obstruction  to  Davl^f*cll]ar 
and  each  case  depends  upon  its  own  J):,r  ]i  -]g 
facts.  The  decision  of  the  state  leg,s  a 
not  conclusive ;  the  final  decision  rfrf,trU(> 
the  federal  courts,  who  may  cause  the  ^ 
ture  to  be  abated  if  it  be  found  to  o 
unnecessarily  the  traffic  on  the  stream. 
who  build  the  bridge  must  show  the  s  jg 
thority  that  the  construction  of  the  >  .  e 
proper,  and  that  it  benefits  more  than  ^ongt# 
pedes  the  general  commerce ;  Coolej  ? 
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-38  739,  740  »  the  Wheeling  Bridge 

J8  How.  518;  see  also  6  McLean,  72, 
no 7  •  5  Ind.  13. 

The  states  may  establish  ferries ;  1  Black, 
,0  .1  Miss  27’;  11  Mich.  43;  and  dams; 

28  Ind.  257  ;  1 


Lim. 

Case, 

209,  237 
1 

f&Hturui**.  219; 

Biss,  546 


its  waters,  pruuutu  °  , 

ll0t  conflict  with  regulations  prescribed  by 
confess  for  foreign  commerce,  or  commerce 
araoVthe  states;  Cooley,  Const.  Lim.  740; 
1  Hilf,  467,  470.  .  A  . 

This  constitutional  provision  does  not  apply 
to  regulations  as  to  life  preservers,  boiler  in¬ 
spections,  etc.,  on  steamboats  which  confine 
their  business  to  ports  wholly  within  a  state  ; 
6  Ben.  42 ;  nor  to  any  commerce  entirely 
within  a  state ;  10  Wall.  557  ;  nor  to  a  con¬ 
dition  in  a  railroad  charter  granted  by  a  state 
that  the  company  shall  pay  a  part  of  its  earn¬ 
ings  to  the  state,  from  time  to  time,  as  a 
bonus;  21  Wall.  456;  nor  to  a  state  law  pre¬ 
scribing  regulations  for  warehouses,  carrying 
on  business  within  the  state  exclusively,  not¬ 
withstanding  they  are  used  as  instruments 
of  inter-state  traffic ;  94  U.  S.  113;  nor  to  a 
law  of  Virginia  by  which  only  such  persons  as 
are  not  citizens  of  that  state  are  prohibited  from 
planting  oysters  in  the  soil  covered  by  her 
tide- waters.  Subject  to  the  paramount  right 
0  navigation,  each  state  owns  the  beds  of  all 
tide- waters  within  its  jurisdiction,  and  may 
appropriate  them  to  be  used  by  its  own  citi¬ 
zens;  94  U.  S.  291.  It  does  not  forbid  a 
state  from  enacting,  as  a  police  regulation,  a 
aw  prohibiting  the  manufacture  and  sale  of  in¬ 
toxicating  liquors  ;  9 7  U.  S.  25;  nor  a  state 
prescribing  maximum  rates  of  transportation 
JJthmftcrtate.  94U.S.  155;  and  see  id. 
lie  ’  i  or  a  city  ordinance,  exacting  a 
the  oif  -  *°r  ^ie  ma*ntenance  of  its  office  in 

irs  vJ1  ]0nJ  ai?  exPress  company  doing  busi- 
S  ^  tl>e  Hmits  of  a  state,  invalid  ;  16 


ftSf  belli.  Compacts  en- 
teamJT  b>’  belligerent  nations  to  secure  a 

^tracts “S?SWLted  peacc-.  .  1  Kcnt*  159- 

Bations  *• ma(®  between  citizens  of  hostile 
Sintimeof  war.  1  Kent,  104. 

dRClA^  LAW-  A  Pbrase  em- 
whieh  relat0  U*0te  branches  of  the  law 
delations  of  ,>  °  t  le  r*?bts  of  property  and 
This  tern  ?erSOnS  enSagcd  in  commerce. 
w1®6  law  »  whfn^i8  raore  than  the  phrase  “  mari- 
‘0U8.butwi,j  ,  18  60mctimes  used  as  synony- 

incident  °re  st,r7ctly  relates  to  shipping 

4m  which  commercial  law, 

S^PenSn*1  ln  a,,y  one  country,  has  to 
ll‘olvrmta(ircfal  wr?U?k°utthe  globe,  it  results 
e>.tan  in  j.„  ?'v  s  less  local  and  more  cos- 
of  thr!1  of  munipin.,\a[acter  than  any  other  great 
cjrii  ’  l'°mm0n  i.,'  !aw  5  an,l  the  peculiar  geniue 
t>f,,  s  right  to  n  ’  n  a(laPtlng  recognized  prin- 
tfii*  facte  fe  and  ever-varying  comhina- 
leuce  hag  boim Cre  found  a  held  where  its 
u  most  clearly  6hown.  The 


\anous  systems  of  commercial  law  have  been 
well  contracted  by  Leone  Levi  in  his  collec¬ 
tion  entitled  Commercial  Law,  its  Principles 
and  Administration,  or  the  Mercantile  Law  of 
Great  Britain  compared  with  the  Codes  and  Laws 
of  Commerce  of  all  the  Important  Mercantile 
Countries  of  the  Modern  World,  and  with  the 
Institutes  of  Justinian ;”  London,  1850-52*  a 
work  of  great  interest  both  as  a  contribution  to 
the  project  of  a  mercantile  code  and  as  a  manual 
of  present  use. 


As  to  the  existence  of  a  distinct  commercial 
law  in  the  federal  courts,  see  12  Am.  L.  Reg. 
(n.  s.)  473.  s 


COMMISSARIA  LEX.  A  principle  of 
the  Roman  law  relative  to  the  forfeiture  of 
contracts.  It  was  not  unusual  to  restrict  a 
sale  upon  credit,  by  a  clause  in  the  agreement 
that  it  the  buyer  should  fail  to  make  due  pay¬ 
ment  the  seller  might  rescind  the  sale.  In 
the  mean  time,  however,  the  property  was 
the  buyer’s  and  at  his  risk.  A  debtor  and  his 
pledgee  might  also  agree  that  if  the  debtor  did 
not  pay  at  the  day  fixed,  the  pledge  should 
become  the  absolute  property  of  the  creditor. 
2  Kent,  583.  This  was  abolished  by  a  law 
of  Constantine.  Cod.  8.  35.  3. 


COMMISSARY.  An  officer  whose  prin¬ 
cipal  duties  are  to  supply  an  army,  or  some 
portion  thereof,  with  provisions. 

The  act  of  April  14,  1818,  s.  6,  requires  that  the 
president,  by  and  with  the  consent  of  the  senate, 
shall  appoint  a  commissary-general,  with  the 
rank,  pay,  and  emoluments  of  colonel  of  ord¬ 
nance,  and  as  many  assistants,  to  be  taken  from 
the  subalterns  of  the  line,  as  the  service  may 
require.  The  commissary-general  and  his  assist¬ 
ants  shall  perform  such  duties,  in  the  purchasing 
and  issuing  of  rations  to  the  armies  of  the  United 
States,  as  the  president  may  direct.  The  duties 
of  these  officers  are  further  detailed  in  the  subse¬ 
quent  sections  of  this  act,  and  in  the  act  of  March 
2,  1821. 

By  act  of  Aug.  3,  1861,  four  commissaries  of 
subsistence,  each  with  the  rank,  pay,  and  emolu¬ 
ments  of  a  major  of  cavalry,  and  eight  each  with 
the  rank,  pay,  and  emoluments  of  a  captain  of 
cavalry,  are  added  to  the  subsistence  department. 
12  U.  S.  Stat.  at  Large,  287. 

By  act  of  Feb.  9, 1863,  it  is  provided  that  there 
be  added  to  the  subsistence  department  of  the 
army  one  brigadier-general,  to  be  selected  from 
the  subsistence  department,  who  shall  be  com¬ 
missary-general  of  subsistence,  and  by  regular 
promotion,  one  colonel,  one  lieutenant-colonel, 
and  two  majors;  the  colonels  and  lieutenant- 
colonels  to  be  assistant  commissaries-general  of 
subsistence,  and  that  vacancies  in  said  grades 
shall  be  filled  by  regular  promotions  in  said  de¬ 
partment.  12  U.  S.  Stat.  at  Large,  648. 

COMMISSARY  COURT.  In  Scotch 
Law.  A  court  of  general  ecclesiastical  juris¬ 
diction.  It  was  held  before  four  commission¬ 
ers,  appointed  by  the  crown  from  among  the 
faculty  of  advocates. 

It  had  a  double  jurisdiction  :  first,  that 
exercised  within  a  certain  district ;  second , 
another,  universal,  by  which  it  reviewed  the 
sentences  of  inferior  commissioners,  ami* con¬ 
firmed  the  testaments  of  those  dying  abroad 
or  dying  in  the  country  without  having  an 
established  domicil.  Boll,  Vic t. 

It  has  been  abrogated,  its  jurisdiction  in 
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matters  of  confirmation  being  given  to  the 
sheriff,  and  the  jurisdiction  as  to  marriage  and 
divorce  to  the  court  of  session.  Paterson, 
Comp.  See  4  Geo.  IV.  c.  47  ;  1  Will.  IV.  c. 
69 ;  6  &  7  Will.  IV.  c.  41 ;  13  and  14  Viet, 
c.  36. 

COMMISSION  (Lat.  commissio ;  from 
committere ,  to  intrust  to). 

An  undertaking  without  reward  to  do  some¬ 
thing  for  another,  with  respect  to  a  thing 
bailed ;  Rutherforth,  Inst.  1 05. 

A  body  of  persons  authorized  to  act  in  a 
certain  matter;  5  B.  &  C.  850. 

The  act  of  perpetrating  an  offence.  An 
instrument  issued  by  a  court  of  justice,  or 
other  competent  tribunal,  to  authorize  a  per¬ 
son  to  take  depositions,  or  do  any  other  act  by 
authority  of  such  court  or  tribunal,  is  called  a 
commission..  For  a  form  of  a  commission  to 
take  depositions,  see  Gresley,  Eq.  Ev.  72. 

Letters- patent  granted  by  the  government, 
under  the  public  seal,  to  a  person  appointed 
to  an  office,  giving  him  authority  to  perform 
the  duties  of  his  office.  The  commission  is 
not  the  appointment,  but  only  evidence  of  it, 
and,  as  soon  as  it  is  signed  and  sealed,  vests 
the  office  in  the  appointee  ;  1  Cra.  137  •  2  N 
&  M’C  357;  1  M’Cord,  233,  238.  ’See  1 
Pet.  C.  C.  194  ;  2  Sumn.  299 ;  8  Conn.  109  ; 
1  Penn.  297  ;  2  Const.  696  ;  2  Tyl.  235. 

In  Common  Law.  A  sum  allowed,  usu¬ 
ally  a  certain  per  cent,  upon  the  value  of  the 
property  involved,  as  compensation  to  a  ser¬ 
vant  or  agent  for  services  performed.  See 
Commissions. 


COMMISSION  OF  ASSIZE.  ] 

English  Practice.  A  commission  whk 
formerly  issued  from  the  king,  appointir 
certain  persons  as  commissioners  or  judges 
assize  to  hold  the  assizes  in  association  wii 
discreet  knights  during  those  years  in  whk 
the  justices  in  eyre  did  not  come. 

Other  commissions  were  added  to  thi 
which  has  finally  fallen  into  complete  disus 
&ee  Courts  of  Assize  and  Nisi  Tuius. 

COMMISSION  OF  LUNACY.  A  wr 
issued  out  of  chancery,  or  such  court  as  nif 
have  Jur|s(3ietion  of  the  case,  directed  to 
proper  officer,  to  inquire  whether  a  perse 

S'?, ll  lu"ati0  or  mt ■  1 

COMMISSION  OF  REBELLION.  I 
English  Law.  A  writ  formerly  issued  out  < 
chancery  to  compel  an  attendance.  It  w; 
abolished  by  the  order  of  Auer.  8  1841 

COMMISSIONER  OF  PATENTS 

Hie  title  given  by  law  to  the  head  of  the  pa 

offWteffibUreaU‘  P,n°r  to  1836  the  businc 
of  that  office  was  under  the  immediate  chare 
a  clerk  in  the  state  department,  who  w 
generally  known  as  the  superintendent  of  th 
R“'nt  <*«”•.  performed  SfiLmi.J 
the  tame  duties  which  afterwards  devolve 
thp:  commissioner,  except  that  he  wn 
lot  required  to  decide  upon  the  patentabilb 
ot  My  contrivance  for  which  amt! 

S°Ug  lt’  lnasmuch  as  the  system  of  examinl! 


tions  had  not  then  been  introduced  and  a 
applicant  was  permitted  to  take  out  ?•  the 
ent  at  his  own  risk.  See  Patent  n“  pat 
Examiners  in.  tI,T  Office, 

For  a  fuller  understanding  of  the  dnt;„  , 

PAeT~™l°f  I“'t'!n,S'  « 


COMMISSIONERS  OF  BAIL 

cers  appointed  by  some  courts  to  take 
nizances  of  bail  in  civil  cases. 


Offi. 

recos- 


COMIVUSSRDNERS  OF  HIGHWAYS 

Officers  having  certain  powers  and  duties  coni 
cerning  the  highways  within  the  limits  of  their 
.jurisdiction.  They  are  usually  three  in  num¬ 
ber.  In  some  of  the  states  they  are  county 
officers,  and  their  jurisdiction  is  coextensive 
with  the  county.  In  others,  as  in  New  York, 
Michigan,  Illinois,  and  Wisconsin,  they  are 
town  or  township  officers.  They  have  power 
to  establish,  alter,  and  vacate  highways;  and 
it  is  their  duty  to  cause  them  to  be  kept  in 
repair. 


COMMISSIONERS  OF  SEWERS.  In 
English  Law.  A  court  of  record  of  special 
jurisdiction  in  England. 

It  is  a  temporary  tribunal,  erected  by  virtue 
of  a  commission  under  the  great  seal,  which 
formerly  was  granted  pro  re  nata  at  the  plea¬ 
sure  of  the  crown,  but  now  at  the  discretion 
and  nomination  of  the  lord  chancellor,  lord 
treasurer,  and  chief  justices,  pursuant  to  the 
statute  of  sewers,  23  Hen.  VIII.  c.  5. 

Its  jurisdiction  is  to  overlook  the  repairs 
of  the  banks  and  walls  of  the  sea-coast  and 
navigable  rivers  and  the  streams  communicat¬ 
ing  therewith,  and  is  confined  to  such  count v 
or  particular  district  as  the  commission  shall 
expressly  name.  The  commissioners  may 
take  order  for  the  removal  of  any  annoyances 
or  the  safeguard  and  conservation  of  the  sew¬ 
ers  within  their  commission,  either  according 
to  the  laws  and  customs  of  Romney  Marsh,  or 
otherwise,  at  their  own  discretion.  I  hey  are 
also  to  assess  and  collect  taxes  for  such  repairs 
and  for  the  expenses  of  the  commission.  I  11 ' 
may  proceed  with  the  aid  of  a  jury  or  ul)0^ 
their  own  view;  Consult  7  Anne,  c.  10;  c 
5  Viet.  c.  45;  11  &  12  Viet.  c.  50;  18  «  ™ 
Viet.  c.  120  ;  S  &  4  Will.  IV.  cc.  10, 

3  Bla.  Com.  73,  74  ;  Crabb,  Hist.  Eng-  ^ 


169.  .  . 

In  American  Law.  Commissioners 
been  appointed  for  the  purpose  of  rS£l\a,t,Vs 
die  flow  of  water  in  streams.  Their  . 
ire  discharged  in  the  different  states  b} 
courts,  county  commissioners,  etc. 

COMMISSIONS.  In  Practice.  ^ 
sensation  allowed  to  agents,  factors,  ^onS 
;ors,  trustees,  receivers,  and  other  P  ^ 
vho  manage  the  affairs  of  others,  m 
lense  for  their  services.  .  ,  r  be 

The  right  to  such  allowance  mav  c  rest 
he  subject  of  a  special  contract,  nn ^t/7n 
ipon  an  implied  contract  to  pa}  7  roVi- 
neruit  or  may  depend  upon  statutory  i  ^ 
ions ;  7  C.  &  P.584;  9  M.  559; 

A0 ;  Sugden,  V.  &  P.  Index,  tit.  Auctt° 
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-'""T  bates  of  the  various  states.  The 
See  the  >  generally  accrue  till  the  com- 
'«ht  t,"  sfrviccs;'  1  C.  &  P.  384  ;  4  id. 
P^110”  njugl,,  99 ;  an'!  see  10  B.  &  C.  438 ; 
*2S9  ;  *  tWn  exist  unless  proper  care,  skill, 
fidelitv  have  lie,,  employed ;  8 
»ndK  S-  1  Stark.  113;  3  Taunt.  32;  9 
pick*  328  ?  an(i  services 


Q|  ;  3  B.  »•  v.  j  —  .  .  . 

The  amount  of  such  commissions  is  gene- 
nllv  a  percentage  on  the  sums  paid  out  or 
received.  When  there  is  a  usage  of  trade  at 
the  particular  place  or  in  the  particular  busi¬ 
ness  in  which  the  agent  is  engaged,  the  amount 
of  commissions  allowed  to  auctioneers,  brokers, 
and  factors  is  regulated  by  such  usage,  in  the 
absence  of  special  agreement ;  10  B.  &  C. 

438;  3  Chittv,  Conn  Law,  221;  1  Parsons, 
Contr.  84,  85*;  Story,  Ag.  §  326  ;  where  there 
is  no  agreement  and  no  custom,  the  jury  may 
fix  the  commission  as  a  quantum  meruit ;  9  C. 
&  P.  620  ;  43  Miss.  288.  The  amount  which 
executors,  etc.,  are  to  receive  is  frequently 
fixed  by  statute,  subject  to  modification  in  spe¬ 
cial  cases  by  the  proper  tribunal;  12  Barb. 
671;  Edwards,  Receiv.  176,  302,  643.  And 
?ee  the  statutes  of  the  various  states.  In 
England,  no  commissions  are  allowed  to  ex¬ 
ecutors  or  trustees  ;  1  Vern.  Ch.  316  ;  4  Yes. 
Ch.  72,  n. ;  9  Cl.  &  F.  Ill  ;  even  where  he 
carries  on  the  testator’s  business  by  his  direc¬ 
tion;  6  Beav.  371.  See  the  cases  in  all  the 
states  in  2  Perry,  Trusts,  §  918,  note. 

In  case  the  "factor  guaranties  the  payment 
ot  !he  ^bt,  he  is  entitled  to  a  larger  compen- 
sation  (called  a  del  credere  commission)  than 
J5  ordmarily  given  for  the  transaction  of  simi- 


^business  where  no  such  guaranty  is  made ; 

Ag.  88  &  seqt 

^COMMITMENT.  In  Practice.  The 

^mint  0r  or(ler  by  which  a  court  or  magis 
a  e  directs  a  ministerial  officer  to  take  i 
****>  prison. 

sen(ling  a  person  to  prison  by 
5*  of  ■»*  a  warrant  or  order.  9  N.  H. 

th(f  j^mmitinent  should  be  in  writing  under 
n  au(l  se&l  of  the  magistrate,  and 


3  Cra.  448;  11  St.  Tr.  304,  318;  Hawk.  PI. 
Cr.  b.  2,  c.  16,  s.  16  ;  1  Chittv,  C.  Law,  110; 

4  Md.  262;  1  Rob.  744;  5  Ark.  104;  26  Vt. 
205.  See  17  Wend.  181;  23  id.  638.  It 
should  point  out  the  place  of  imprisonment, 
and  not  merely  direct  that  the  party  be  taken 
to  prison  ;  2  Stra.  934  ;  1  Ld.  Raym.  424. 

It  may  be  for  further  examination,  or  final. 
If  final,  the  command  to  the  keeper  of  the 
prison  should  be  to  keep  the  prisoner  4 4  until 
he  shall  be  discharged  by  due  course  of  la w,  ” 
when  the  offence  is  not  bailable,  see  3  Conn. 
502  ;  29  E.  L.  &  E.  134  ;  when  it  is  bailable, 
the  gaoler  should  be  directed  to  keep  the 
prisoner  in  his  ‘‘said  custody  for  want  of 
sureties,  or  until  he  shall  be  discharged  by 
due  course  of  law.”  When  the  commitment 
is  not  final,  it  is  usual  to  commit  the  prisoner 
“for  further  hearing.” 

See,  generally,  4  Cra.  129  ;  2  Yerg.  58 ;  6 
Humphr.  391;  9  N.  H.  185;  5  Rich.  So.  C. 
255. 

COMMITTEE.  In  Legislation.  One  or 

more  members  of  a  legislative  body’,  to  whom 
is  specially  referred  some  matter  before  that 
body,  in  order  that  they  may  investigate  and 
examine  into  it  and  report  to  those  who  dele¬ 
gated  this  authority'  to  them. 

In  Practice.  "A  guardian  appointed  to 
take  charge  of  the  person  or  estate  of  one  who 
has  been  found  to  be  non  compos. 

For  committee  of  the  person,  the  next  of 
kin  is  usually’  selected ;  and,  in  case  ot  the 
lunacy  of  a  husband  or  wife,  the  one  who  is 
of  souhd  mind  is  entitled,  unless  under  very’ 
special  circumstances,  to  be  the  committee  of 
the  other;  Shelford,  Lun.  137,  140.  It  is  the 
dutv  of  such  a  person  to  take  care  of  the  lunatic. 

For  committee  of  the  estate,  the  heir  at  law 
is  favored.  Relations  are  preferred  to  stran¬ 
gers;  but  the  latter  may  be  appointed  ;  Shelf. 

Lun.  144.  It  is  the  duty  of  such  committee 
to  administer  the  estate  faithfully’  and  to  ac¬ 
count  for  his  administration.  He  cannot,  in 
general,  make  contracts  in  relation  to  the 
estate  of  the  lunatic,  or  bind  it,  without  a 


hould  i  "T.  01  l,ie  magistrate,  an(1 

pUce  J  0V!  .  authority  and  the  time  and 
k’H  rnmaim?  it-i  2  R-  I-  436  ;  3  Harr.  & 
See  fuZ  5  4  •  p-  Charlt.  280  ;  3  Cra.  448. 

*  I3’  Wright, Ohio,  690.  It  must 
°f  fte  eon  1(i  name  ^ie  United  States  or 
V  the  enn"U?nWealth  or  pe0pl<b  as  required 

^  several  lfutl0n  the  United  States  or  of 
It  g,  al  states. 

and  C^rec^  to  the  keeper  of  the 
Prison*  oS?  ?°neraUy  to  carry  the  partv 
desire  934:  1  L(1-  Raym.  424.  It 
’"J’at&e  t'ie  prisoner  by  his  name  ant 
A  *  blit  6  narne  he  gives  as  his. 
t„>iono,tfate  tkat  t*'e  party  has  been 
J  *»  i  ft  >«  Johns.  371  s  8  Cra.  448 ; 
mentin  504  ?  2  Bail.  290  ;  and 
rtltular  crini1  ^7* 1  convcnient  certainty  the 
e  charged  against  the  prisoner; 


CoUitv  vi  wuv  '  «  •  .*■ 

special  order  of  the  court  or  authority  that 
appointed  him.  See  1  Bouvier,  Inst.  n.  389 
—391. 

COMMITTITTJR  PIECE.  In  English 
Law.  An  instrument  in  writing,  on  paper  or 
parchment,  which  charges  a  person  already  in 
prison,  in  execution  at  the  suit  of  the  person 
who  arrested  him. 

COMMIXTION.  In  Civil  Law.  A 

term  used  to  signify  the  act  by  which  go  x 
are  mixed  together. 

The  matters  which  are  mixed  ^b^natter're- 
In  the  commixtion  of  the  former,  th 
tains  its  substance  and  &£**>£* 
ter,  the  substance  no  longer  re  OJ>fuxion 

The  commixtion  of  liquids  is  calico  ^  j  ^ 
(q.  v.),  and  that  of  eolid^  ,  Bailm.  § 

El<hn.  du  Dr.  Rom.  §§  »70,  in  ,  ° 

40 ;  1  Bouvier,  Inst.  n.  50b. 

COMMODATE.  In  So otch  Law  A 
loan  lor  use.  Erstine,  Inst.  b.  S,  1. 1,  §  , 

1  Bell,  Com.  225. 
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Judge  Story  regrets  that  this  term  has  not  been 
adopted  and  naturalized,  as  mandate  has  been 
from  mandatum .  Story,  Bailm.  §  221.  Aylitfe, 
in  his  Pandects,  has  gone  further  and  terms  the 
bailor  the  commodant ,  and  the  bailee  the  comma - 
datonjy  thus  avoiding  those  circumlocutions 
which,  in  the  common  phraseology  of  our  law, 
have  become  almost  indispensable.  Ayliftc, 
Pand.  b.  4,  t.  16,  p.  517.  Browne,  in  his  Civil 
Law,  vol.  1, 352,  calls  the  property  loaned  “  com- 
mudated  property.” 

COMMODATO.  In  Spanish  Law.  A 

contract  by  which  one  person  lends  gratui¬ 
tously  to  another  some  object  not  consumable, 
to  be  restored  to  him  in  kind  at  a  given 
period. 

COMMODATUM.  A  contract  by  which 
one  of  the  parties  binds  himself  to  return  to 
the  other  certain  personal  chattels  which  the 
latter  delivers  to  him  to  be  used  by  him  with¬ 
out  reward  ;  loan  for  use. 


COMMON.  An  incorporeal  hereditament, 
which  consists  in  a  profit  which  one  man  has 
in  connection  with  one  or  more  others  in  the 
land  of  another;  12  S.  &  R.  32;  10  Wend. 
647  ;  11  Johns.  498;  IG  id.  14,  30;  10  Pick. 
364  ;  3  Kent,  403. 

Common  of  estovers  is  the  liberty  of  taking 
necessary  wood,  for  the  use  of  furniture  of  a 
house  or  farm,  from  another  man’s  estate. 
This  right  is  inseparably  attached  to  the  house 
or  farm,  and  is  not  apportionable.  If,  there¬ 
fore,  a  farm  entitled  to  estovers  be  divided  by 
the  act  of  the  parti /  among  several  tenants, 
neither  of  them  can  take  estovers,  and  the 
right  is  extinguished ;  2  Bla.  Com.  34 ; 

Plowd.  381;  10  Wend.  639;  1  Barb.  592. 
It  is  to  be  distinguished  from  the  right  to 
estovers  which  a  tenant  for  life  has  in  the  es¬ 
tate  which  he  occupies.  See  Estovers. 

Common  of  pasture  is  the  right  of  feeding 
one’s  beast  on  another’s  land.  It  is  either 
appendant,  appurtenant  because  of  vicinage, 
or  in  gross. 

Common  of  piscary  is  the  liberty  of  fishing 
in  another  man's  water.  2  Bla.  Com.  34^ 
See  Fishery. 


Common  of  shack.  The  right  of  person 
occupying  lands  lying  together  in  the  sam 
common  field,  to  turn  out  their  cattle  afte 
harvest  to  feed  promiscuouslv  in  that  field 

vi(iai7ioDlCt* ;  2  Stepll‘  C°m*  G ’  1  B‘  1 

.  Common  of  turbary  is  the  liberty  of  dio 
ging  turf  in  another  man’s  ground.  Comma 
ot  turbary  can  only  be  appendant  or  appurte 
nant  to  a  house,  not  to  lands,  because  turve 
are  to  be  spent  in  the  house ;  4  Co  87  •  AtV 
189;  Noy,  145;  7  East,  127. 

The  taking  seaweed  from  a  beach  is  a  com 
monable  right  in  Rhode  Island  •  2  Curt  C  C 
5U;  IK.  I.  .106;  2  id.  218.  ’  The  co'nstitu 
tion  of  Illinois  provides  for  the  continuanc 
of  certain  commons  in  that  state.  111.  Const 
art.  8,  ?  8.  In  Virginia  it  is  declared  b 
statute  that  all  unappropriated  lands  on  tli 
Chesapeake  Bay,  on  the  shore  of  the  sea  c 
ot  any  river  or  creek,  and  the  bed  of  anvri’ve 
or  creek  in  the  eastern  part  of  the  common 


wealth  ungranted  and  used  as  common  ** 
etc.  Ya.  Code,  c.  62,  §  l. 

TTln  of  the  Citias  and  towns  in  *i 

United  Mates,  there  are  Considerable  f  th° 
of  land  appropriated  to  public  use  Th 
commons  were  generally  laid  out  with  6 
cities  or  towns  where  they  are  found,  either 
by  the  original  proprietors  or  by  the  early  in 
habitants.  *  ln* 

Where  land  thus  appropriated  has  been  ae 
cepted  by  the  public,  or  where  individuals 
have  purchased  lots  adjoining  land  so  appro, 
printed,  under  the  expectation  excited  by  its 
proprietors  that  it  should  so  remain,  the  pro- 
prietors  cannot  resume  their  exclusive  owner¬ 
ship  ;  3  Vt.  521  ;  10  Pick.  310;  4  Day,  828* 
1  Ired.  144  ;  7  Watts,  394.  And  see  14  Mass’ 
440;  2  Pick.  475;  12  S.  &  R.  32;  6  Vt.  355. 

Common  Appendant.  Common  of  pas¬ 
ture  appendant  is  a  right  annexed  to  the  pos¬ 
session  of  land,  by  which  the  owner  thereof 
is  entitled  to  feed  his  beasts  on  the  wastes  of 
the  manor.  It  can  only  be  claimed  by  pre¬ 
scription  :  so  that  it  cannot  be  pleaded  byway 
of  custom  ;  1  Rolle,  Abr.  396 ;  6  Coke,  59. 
It  is  regularly  annexed  to  arable  land  only, 
and  can  only'  be  claimed  for  such  cattle  as  are 
necessary  to  tillage :  as,  horses  and  oxen  to 
plough  the  land,  and  cows  and  sheep  to 
manure  it;  2  Greenl.  Cruise,  Dig.  4.  5;  10 
Wend.  647.  Common  appendant  may  by 
usage  be  limited  to  any  certain  number  of 
cattle  ;  but  where  there  is  no  such  usage,  it  is 
restrained  to  cattle  levant  and  couchant  upon 
the  land  to  which  it  is  appendant ;  8  4  enn» 
396  ;  5  id.  46  ;  2  M.  &  R.  205 ;  2  Dane,  Abr. 
611,  §  12.  It  may  be  assigned  ;  and  by  as¬ 
signing  the  land  to  which  it  is  appended,  t  e 
right  passes  as  a  necessary'  incident  to  it. 
may  be  apportioned  by  granting  over  a  Pliru 
of  the  land  to  another,  either  for  the  ^ 

a  part  of  the  owner’s  estate;  Willes,  2-  , 
Co.  36 ;  8  id.  78.  It  may  be  extinguished  j 
a  release  of  it  to  the  owner  of  the  lan  ,  . 
severance  of  the  right  of  common,  by  ui 
of  possession  of  the  land,  or  by  the  ow  nt 
the  land,  to  which  the  right  of  common  ^ 
nexed,  becoming  the  owner  ol  any  P  . 
the  land  subject  to  the  right;  25  len“*  0f 
16  Johns.  14;  Cro.  Eli*. .592.  Common^ 
estovers  or  of  piscary,  which  may  a  s  ^ 
pendant,  cannot  be  apportioned;  o 
But  see  2  R.  I.  218.  n  ap- 

Common  Appurtenant.  Vom  nt  jn 
purtenant  differs  from  common  aPPc  ^  pe 
the  following  particulars,  viz. :  1  i]ereus 
claimed  by  grant  or  prescription*  ^ 
common  appendant  can  only  ar,se  0unec- 
scription  ;  it  does  not  arise  from  aI J  arablc 
tion  of  tenure,  nor  is  it  coniine  ^  any 
land,  but  may  be  claimed  as  anI1fX  por  beasts 
kind  of  land  ;  it  may  be  not  on  )  oXen, 
usually'  commonable,  such  as  10  wjne,  etc-  * 
and  sheep,  but  likewise  for  g°at^  s  ]jjch  it lS 
it  may  be  severed  from  the  land  o  ^jit ; 
appurtenant ;  it  may  be  commenc  e  years 
and  an  uninterrupted  usage  for  '  tjlC’r  re- 
is  evidence  of  a  grant.  In  mo> 
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omroon.i  appendant  and  appurtenant 
,  .,  Greenl.  Cruise,  Dig.  5 ;  Bouvier, 
1650  ;«0  E.  L.  &  Eq.  176  ;  15  East, 

Common  because  ok  Vicinage.  The 

•  u*  which  the  inhabitants  ol  two  or  more 
2&SS  »wnslii|u  or  villa  l.avo  of  inter 
eLmoning  with  each  other.  It  ought  to  be 
claimed  by  prescription,  and  can  only  be  used 
bv  cattle  levant  and  couchant  upon  the  lands 
to'  which  the  right  is  annexed ;  and  cannot 
exist  except  between  adjoining  townships, 
where  there  is  no  intermediate  land  ;  Co.  Litt. 
222  a\  4  Co.  38  |  7  id,  5 ,  10  Q.  B.  581, 

589,  G04;  19  id.  620  ;  18  Barb.  523. 

Common  in  Gross.  A  right  of  common 
which  must  be  claimed  by  deed  or  prescrip¬ 
tion.  It  has  no  relation  to  land,  but  is  an¬ 
nexed  to  a  man’s  person,  and  may  be  for  a 
certain  or  indefinite  number  of  cattle.  It 
cannot  be  aliened  so  as  to  give  the  entire 
right  to  several  persons  to  be  enjoyed  by  each 
in  severalty.  And  where  it  comes  to  several 
persons  by  operation  of  law,  as  by  descent, 
it  is  incapable  of  division  among  them,  and 
must  be  enjoyed  jointly.  Common  appurte¬ 
nant  for  a  limited  number  of  cattle  may  be 
granted  over,  and  by  such  grant  becomes 
common  in  gross;  Co.  Litt.  122  a,  164  a;  5 
Taunt.  244;  16  Johns.  30;  2  Bla.  Com.  34. 

See,  generally,  Viner,  Abr.  Common ;  Ba¬ 
con,  Abr.  Common  ;  Comvns,  Dig.  Common ; 

2  Bla.  Com.  34  et  seq.;  2  Washb.  R.  P.  - 
>\  liliams.  Rights  of  Common  (1880). 

COMMON  ASSURANCES.  Deeds 
*  make  safe  or  assure  to  a  man  the  title 
0  lls  ^tate,  whether  they  are  deeds  of  con¬ 
veyance  or  to  charge  or  discharge. 

COMMON  BAIL.  Fictitious  sureties 
entered  in  the  proper  office  of  the  court.  See 
"A,&;  Arrest. 

t0?^?N  BAR.  In  Pleading.  A  plea 
P*1  ^e  plaintiff  to  assign  the  particular 
Stcnli"  tresPass  has  been  committed. 

It  is  sometimes  called  a 


Wank  bar. 

hSyMM0N  BARRATRY.  See  Bak- 
for  tbnf BENCH.  The  ancient  name 

B*scu8  CommunT011  plea9’  See  BKiiCH  5 

CARRIERS  .  A  common 
Aguiar  callln  W..l0.se  business,  occupation,  or 
persong  wun  ®  18  to  carry  chattels  for  all 

Inuncrato  l  •  ma^  c^°ose  to  emplov  and  re- 

^atcr.*  rp/htion  includes  carriers  by  land  and 
COa,jh  Drnntl;^  are’  on  the  one  hand,  stage- 
railway-companies,  truck¬ 
ers;  an(]  **'  an(l  teamsters,  carmen  and 
^r3°ns  unHrff ^lCSS  companies,  whether  such 
!!°rh°noftiu,r  to  carry  goods  from  one 
. H*  ^hole  ovt!a?e,t0wn  to  an°ther,  or  through 
Uti  st^te  or  °i  country,  or  even  from 
kingdom  to  another.  And,  on 


the  other  hand,  this  term  inf*lml«a 
and  master,  of  every  kM  of  vtVl  or””? 
cralt  who  set  themselves  before  the  public  as 
the  earners  of  freight  of  any  kind  fofall  who 
choose  to  employ  them,  whether  the  extent  of 
their  navigation  be  from  one  continent  to  an¬ 
other  or  only  in  the  coasting  trade  or  in  river 
or  lake  transportation,  or  whether  employed 
m  lading  or  unlading  goods  or  in  fern-in*, 
with  whatever  mode  of  motive  power  thev 
may  adopt ;  Story,  Bailm.  §S  494-49G  •  2 
Kent,  598,  599;  Redf.  Railw.  s  124;  1  Salk 
249  ;  2  Ga.  348 ;  14  Ala.  N.  s.  26 1/  It  has 
been  doubted  whether  carmen ;  8  C.  &  1\ 
207 ;  and  coasters ;  6  Cow.  266 ;  were  coml 
mon  carriers ;  but  these  cases  stand  alone, 
and  are  contradicted  by  many  authorities :  19 
Barb.  577  ;  24  id.  533  ;  9  Rich.  193. 

But  the  liability  of  the  owner  of  a  tug-boat 
to  his  tow,  is  not  that  of  a  common  carrier ; 
77  Penn.  238;  13  Wend.  387;  24  La.  An. 
165;  1  Black,  62;  6  Cal.  462. 

And  although  the  carrier  receives  the  goods 
as  a  forwarder  only,  yet  if  his  contract  is  to 
transport  and  to  deliver  them  at  a  specified 
address,  he  is  liable  as  a  common  carrier ;  5 
Am.  Law  Reg.  n.  s.  16  ;  48  N.  II.  339. 

Common  earners  are  responsible  for  all  loss 
or  damage  during  transportation,  from  what¬ 
ever  cause,  except  the  act  of  God  or  the  pub¬ 
lic  enemy;  Angell,  Carr.  70,  §  67  ;  1  Term, 
27  ;  2  Ld.  Raym.  909,  918  ;  1  Wils.  281 ;  1 
Salk.  18.  and  cases  cited;  4  Bingh.  n.  c. 
314;  25  E.  L.  &  Eq.  595;  1  Term,  27;  2 
Kent,  597,  598;  7  Yerg.  340;  3  Munf.  239; 

1  Dev.  &  B.  273  ;  2  Bail.  157  ;  6  Johns.  160  ; 

21  Wend.  190;  23  id.  306;  5  Strobh.  119; 
Rice,  108;  4  Zabr.  697  ;  2  id.  273;  1  Conn. 
487;  12  id.  410;  4  N.  H.  259;  11  Ill.  579. 
The  act  of  God  is  held  to  extend  only  to  such 
inevitable  accidents  as  occur  without  the  in¬ 
tervention  of  man’s  agency  ;  1  Term,  27;  21 
Wend.  192  ;  3  Esp.  127  ;  4  Dough  287 ;  which 
could  not  be  avoided  by  the  exercise  of  due 
skill  and  care;  2  Watts,  114;  10  Wall.  176. 
See  Act  of  God. 

The  carrier  is  not  responsible  for  losses  oc¬ 
curring  from  natural  causes,  such  as  frost,  fer¬ 
mentation,  evaporation,  or  natural  decay  of 
perishable  articles,  or  the  natural  and  neces¬ 
sary  wear  in  the  course  of  transportation,  or 
the  shipper’s  carelessness,  provided  the  car¬ 
rier  exercises  all  reasonable  care  to  have  the 
oss  or  deterioration  as  little  as  practicable ; 
Bull.  N.  P.  69;  2  Kent,  299,  300;  Story, 
Bailm.  §  492  a ;  6  Watts,  424 ;  Redf.  Railw. 

§  141* 

Carriers,  both  by  land  and  water,  when 
y  undertake  the  general  business  ot  carry  - 
every  kind  of  goods,  are  bound  to  carry 
air  which  offer;  and  if  they  refuse,  without 

.  i*  11  _  i.A  aMinn  *  2 


8  M.  &  W.  372;  1  Pick.  5°;  5Ma  3b;  io 
Conn.  539 ;  2  Sumn.  221 ;  6  Railw.  Cas  61  ; 
6  Wend.  835;  2  Stor.  16;  1. 2  „M°d.  , 


6  Wend.  335;  *  u  ^  • 

4  C.  B.  555;  6  id.  775;  2  Ball  &  B.  54; 
9  Price,  408.  But  the  business  ot  a  common 
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carrier  may  be  restricted  within  such  limits  as 
he  may  deem  expedient,  if  an  individual,  or 
which  may  be  prescribed  in  its  grant  of  pow¬ 
ers,  if  a  corporation,  and  he  is  not  bound  to 
accept  goods  out  of  the  line  of  his  usual  busi¬ 
ness.  But  should  the  carrier  accept  goods  not 
within  the  line  of  his  business,  he  assumes  the 
liability  of  a  common  carrier  as  to  the  specific 
goods  accepted;  23  Vt.  18(5;  14  Penn.  48; 
10  N.  H.  481  ;  30  Miss.  231  ;  4  Exch.  369  ; 
12  Mod.  484;  17  Wall.  357  ;  6  Wend.  335; 
26  Vt.  248;  11  Am.  Law  Reg.  n.  s.  126; 
Sehouler,  Bailm.  359;  Redf.  Railw.  Ca.  116. 
The  carrier  may  require  freight  to  be  paid  in 
advance ;  but  in  an  action  for  not  carrying,  it 
is  only  necessary  to  allege  a  readiness  to  pay 
freight;  2  Show.  81;  8  M.  &  W.  372;  18 
Ill.  488  ;  14  Ala.  n.  8.  249.  It  is  not  re¬ 
quired  to  prove  or  allege  a  tender,  if  the  car¬ 
rier  refuse  to  accept  the  goods  for  transporta¬ 
tion.  The  carrier  is  entitled  to  a  lien  upon 
the  goods  for  freight;  2  Ld.  Raym.  752; 
and  for  advances  made  to  other  carriers ;  6 
Humphr.  70;  16  Ill.  408;  18  id.  488;  16 
Johns.  356  ;  13  B.  Monr.  243.  The  con¬ 
signor  is  primd  facie  liable  for  freight ;  but 
the  consignee  may  be  liable  when  the  con¬ 
signor  is  his  agent,  or  when  the  title  is  in  him 
and  he  accepts  the  goods;  13  East,  399;  3 
Bingh.  383;  4  l)enio,  110 ;  3  E.  D.  Sin.  187  ; 
Sehouler,  Bailm.  541,  542. 

Common  carriers  may  qualify  their  common- 
law  responsibility  by  special  contract;  4  Coke, 
83  ;  Angell,  Carr.  §  220 ;  1  Ventr.  238 ; 
Story,  Bailm.  §  549,  and  note  5;  17  Wall 
357  ;  16  Wall.  318;  21  Wall.  264  ;  63  Penn 
Such  a  contract  may  be  shown  by  prov¬ 
ing  a  notice,  brought  home  to  and  assented  to 
by  the  owner  of  the  goods  or  his  authorized 
agent,  wherein  the  carrier  stipulates  for  a 
qualified  liability;  5  East,  507;  5  Bingh. 
207;  8  M.  &  V.  243;  6  How.  344;  3  Me 

422  ;  1 1  N.  Y.  491  ;  9  Watts,  87  ; 

O  S‘  495 ;  8  Penn-  479  ;  31  id.  209; 

2  Rich.  286  ;  12  B.  Monr.  63;  23  Vt.  186  ; 

4  11.  &  J.  317.  Or  it  may  be  reducedi  to 
writing,  m  the  form  of  a  bill*  of  lading.  See 
Bill  of  Lading. 

But  the  carrier  cannot  contract  against  his 
own  negligence  or  the  negligence  of  his  cm- 

agentS;  15  Am-  Reg.  X.  8. 
140,  50  Penn.  313;  1  Fed.  Rep.  382-  41 

Conn  333;  17  Wall.  857,  54  PeEn.  53 

Railway-companies,  steamboats,  and  other 
earners  who  allow  express  companies  to  carry 
parcels  and  packages  on  their  cars,  or  boats, 
or  other  vehicles,  are  1, able  .-us  common  carl 
r.ie rs  to  the  owners  of  goods  for  all  loss  or 
damage  which  occurs,  without  regard  to  the 
contract  between  them  and  such  express  ear- 
riers:  6  How.  344;  23  Vt.  186.  * 

Railways,  steamboats,  packets,  and  other 
common  earners  of  passengers,  although  not 
.able  tor  uynnes  to  their  passengers  without 
uieir  fault,  are  nevertheless  responsible  for  the 
baggage  of  such  passengers  intrusted  to  their 
care  ns  common  carriers  of  goods ;  and 
responsibility  contiuues  for  a  reasonable  time 


after  the  goods  have  been  placed  i„  A  ^ 
house  or  depot  of  the  carrier  u  ^Pre¬ 
destination,  for  delivery  to  the  n  1>lace  of 
his  order;  1  C.  B.  839;  2  B  « 

Bmoji.  218;  6  Hill,  586;  26  Wend  '4  * 5  4 

N.  H.  481  ;  7  Rich.  158.  Where  9  ’ 
pany  checks  baggage  through  n  one.  co">- 

lines  owned  by  lifferent  companies °f 
pany  becomes  responsible  for  the  wlmll  C°m* 
«  N  Y.  S7  ;  2  E.  1  >.  S,„.  184 

check  given  at  the  time  of  receiving  suciThP" 
gage  is  regarded  as  primd  facie  tvideni^t 
the  liability  of  the  company.  It  stamls  ^ 
Ae  Place  of  a  bill  of  hiding;  7  R^  J" 
Redt.  Railw.  §  128.  Baggage  will  not  include 
merchandise ;  9  Eng.  L.  &  Eq.  477 ;  25  Wend 

f59;  6  Hlll»  N-  Y-  586;  12  Ga.  21 7  • 
10  Cush.  506.  Jewelry  and  a  watch  in  a 
trunk,  being  female  attire,  are  regarded  as 
proper  baggage;  4  Bingh.  218;  3  Penn.  451. 
But  monev,  except  a  reasonable  amount  for 
expenses,  is  not  properly  baggage ;  9  Wend. 
85  ;  19  id.  554  ;  5  Cush.  69  ;  9  Humphr.  621 ; 
20  Mo.  513  ;  15  Ala.  242.  See  Baggage. 

Ihe  responsibility  of  common  carriers  be¬ 
gins  upon  the  delivery  of  the  goods  for  imme¬ 
diate  transportation.  A  delivery  at  the  usual 
place  of  receiving  freight,  or  to  the  employes 
of  the  company  in  the  usual  course  of  busi¬ 
ness,  is  sufficient ;  20  Conn.  534  ;  2  C.  k  K. 
680;  2  M.  &  S.  172;  16  Barb.  383;  Angell, 
Carr.  §§  129-147.  But  where  carriers  have 
a  warehouse  at  which  they  receive  goods  for 
transportation,  and  goods  are  delivered  there 
not  to  be  forwarded  until  some  event  occur, 
the  earners  are,  in  the  mean  time,  only  re¬ 
sponsible  as  depositaries;  24  N.  H.  71;  and 
where  goods  are  received  as  wharfingers,  or 
warehousers,  or  forwarders,  and  not  as  carriers, 
liability  will  be  incurred  only  for  ordinary 
negligence;  7  Cow.  497. 

The  responsibility  of  the  carrier  terminates 
after  the  arrival  of  the  goods  at  their  destina¬ 
tion  and  a  reasonable  time  has  elapsed  ior  the 
owner  to  receive  them  in  business  hours. 
After  that,  the  carrier  may  put  them  in  ware¬ 
house,  and  is  only  responsible  for  ordinary 
care;  10  Mete.  47*2;  27  N.  II.  86;  4  Term, 
581  ;  2  M.  &  S.  1 72  ;  2  Kent,  591,  592 ;  Story, 
Bailm.  §  444.  In  carriage  by  water,  the 
carrier  is,  as  a  general  rule,  bound  to  g>vc 
notice  to  the  consignee  of  the  arrival  oi  t 10 
goods;  Redf.  Railw.  §  130. 

Where  goods  are  so  marked  as  to  pass  ou 
ccessive  lines  of  railways,  or  other  transp(ir 


tation,  having  no  partnership  connection  m 
business  of  carrying,  the  successive  CHrn 
are  only  liable  lor  damage  or  loss  occur^*  ® 
during  the  time  the  goods  ore  in  their  p<>>  ^ 


158;  22  Conn.  502;  1  Gray,  5W,  *  ", 
Law  Reg.  2S4.  The  English  courts  h°  *r  ^ 
first  carrier,  who  accepts  goods  m et  c^e 
place  beyond  his  route,  responsible  to ’  ^ 

entire  route,  unless  he  stipulates 
the  extent  of  his  own  route  only ;  8  • 

421 ;  3  E.  L.  &  Eq.  497  ;  18  id.  553, 
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„„  of  the  carriers  has  contracted 
,W1hv  and  unequivocally  to  deliver  goods  at 
clearly  a»  •  .  to  carry  them  over  the 

l1'"' J"'".  his’  liability  will  continue  until 

38  toon-  U8i  68  Penn.  2J2; 

*"r  f  R cn  W8 ;  51  K.  H.  9  ;  48  N.  H.  339 ; 
8  m  9M*  but  the  carrier  upon  whose  line 
4,9  YoTTweV  loss  has  occurred  will  also  be 
Si “Cuw  Reg.  0.8.  119;  28  Wit. 

A  contract  to  transport  goods  from  or  to 
Jnts  not  on  the  carrying  line,  and  without 
r  ;Hte  by  which  it  is  incorporated,  is  held 
tobeffooui  2  Xm.  Law  Keg.  N.  8.  184;  4! 
K  jfj;  2?  Vt.  110;  19  Wend.  534;  Ecdf. 
Bailw.  Cases,  110;  48  N.  H.  339  ;  contra ,  24 
Conn.  468. 

The  agents  of  corporations  who  are  common 
carriers, rsueh  as  railway  and  steamboat  com¬ 
panies,  will  bind  their  principals  to  the  full 
extent  of  the  business  intrusted  to  their  con¬ 
trol,  whether  they  follow  their  instructions  or 
not';  14  How.  468,  483.  Nor  will  it  excuse 
the  company  because  the  servant  or  agent 
acted  wilfully  in  disregard  of  his  instructions  ; 

5  Du.  N.  Y.  193;  Redf.  Railw.  §  137,  and 
cases  cited  in  notes. 

The  contracts  of  common  carriers,  like  all 
other  contracts,  are  liable  to  be  controlled  and 
qualified  by  the  known  usages  and  customs 
and  course  of  the  business  in  which  they  are 
engaged ;  awl  all  who  do  business  with  them 
are  bound  to  take  notice  of  such  usages  and 
customs  as  are  uniform,  of  long  standing,  and 
generally  known  and  understood  by  those 
lamiliar  with  such  transactions ;  25  Wend. 
W;  6  Hill,  157;  23  Vt.  186,  211,  212;  21 
Ga.  526. 

By  the  common  law,  live  stock  was  not  in- 
c  Ul  ei4  among  the  articles  which  a  transporter 
accepted  with  the  liability  of  a  common  car- 
J'ler*  Such  freight  is  now  generally  carried 
^  special  terms ;  but  the  liability  of  a  carrier 
o  accepts  live  stock  for  transportation,  with- 
.a  sPec^al  contract,  is  that  of  a  common 
2^;  26  Vt.  248;  52  N.  H.  355.  But  for 
tran«entS  n.ecessarily  incident  to  live  stock  in 
Am  PT0rt<plon>  carrier  is  not  so  liable ;  13 
Hu‘  *  N.  s.  145  (with  note  by  Mr. 
r  ’  C.  9  Barb.  645. 

gNse^r  has  an  insurable  interest  in  the 
asters’  n?  1  m  re£ar(l to  fire  and  marine  dis- 
for  IqL  ea^ured  by  the  extent  of  his  liability 
12Barb-M5- 

^*e>todpl'er  13  n°*1  k°un(l>  unless  he  so  stipu- 
do  more  ,!Ver80°ds  by  a  particular  time,  or  to 
"Oder  au  l?1  to  deliver  in  a  reasonable  time 
^Portiitm 6  c!!rcumstances  attending  the 

6  ?t0ry,  Bailm.  §  545  a  ;  5  M. 
L  1  245.  WiLea-n’  296  ?  19  Barb.  36  j  12 
f  ^‘cided  K  js  a  reasonable  time  is  to 
°  ^e  eiJ  t  le  Jury»  from  a  consideration 
1-.  ut{f  thp  mS^ances;  7  Rich.  190,  409. 
t!:er  'n  a  n*  C:"T!<ir  contract  specially  to  de- 
hvi^tran?  eM  ri  J£<l  time,  he  must  perform 
'  i,  failure  ?r,sl\^er  ^le  damages  sustained 

**  liable’  1Du-N.Y.209;  12N.Y.99. 
’  nl)0n  general  principles,  where 


the  goods  are  not  delivered  through  his  de¬ 
fault,  to  the  extent  of  their  market  value  at 
tlie  place  of  their  destination  ;  4  Whart  204  • 
11  Lji.  An.  324;  Sedgwick,  Dam.  35G ;  2  b’ 
^  332.  See,  also,  12  S.  &  R.  183 ;  1 

If  the  goods  are  only  damaged,  or  not  de¬ 
livered  in  time,  the  owner  is  bound  to  receive 
them.  He  will  be  entitled  to  damages,  but 
cannot  repudiate  the  goods  and  recover  from 
the  carrier  as  for  a  total  loss  ;  5  Rich.  462;  12 
N.  Y.  509;  35  N.  H.  390. 

b  or  the  authorities  in  the  civil  law  on  the 
subject  of  common  carriers,  the  reader  is  re¬ 
ferred  to  D i£.  4.  9.  rto  7;  Pothier,  Pand. 
lib.  4,  t.  9  ;  Domat,  liv.  1,  t.  16,  ss.  1  and  2; 
Pardessus,  art.  537  to  555;  Code  Civil,  art. 
1782,  1786,  1952;  Moreau  &  Carlton,  Las 
Partidas,  c.  5,  t.  8,  1.  26  ;  Erskine,  Inst.  b.  2, 
t.  1,  §  28;  1  Bell,  Comm.  465;  Abbott, 
Shipp,  part  3,  c.  3,  §  3,  note  (1)  ;  1  Voet,  ad 
Pand.  lib.  4,  t.  9 ;  Merlin,  R6p.  Voiture , 
Voiturier ;  Goirand,  Code  of  Commerce 
(1880),  163. 

Consult  Angellon  Carriers ;  Chitty  &  Temple 
on  Carriers  ;  Story ;  Scliouler ;  Bailments ; 
Redfield,  Railways;  and  articles  Common 
Carriers  of  Passengers;  Railways; 
Baggage;  Luggage;  Bailments. 

COMMON  CARRIERS  OF  PASSEN¬ 
GERS.  Common  carriers  of  passengers  are 
such  as  undertake  for  hire  to  carry  all  persons 
indifferently  who  may  apply  for  passage,  so 
long  as  there  is  room,  and  there  is  no  legal 
excuse  for  refusing.  Thompson,  Carriers  of 
Passengers,  26,  n.  §  1 ;  11  Allen,  304;  19 
Wend.  239;  10  N.  H.  486;  15  111.  472;  2 
Sumn.  221 ;  3  B.  &  B.  54;  9  Price,  408. 

They  may  excuse  themselves  when  there  is 
an  unexpected  press  of  travel  and  all  their 
means  are  exhausted.  But  see  Redfield, 
Railw.  344,  §  155,  and  notes,  and  cases  cited  ; 
Story,  Bailm.  §  591 ;  10  N.  H.  486  ;  and  they 
may  for  good  cause  exclude  a  passenger :  thus, 
they  are  not  required  to  carry  drunken  and 
disorderly  people,  or  one  affected  with  a  con¬ 
tagious  disease,  or  those  who  come  on  board 
to^assault  passengers,  commit  a  crime,  flee 
from  justice,  gamble,  or  interfere  with  the 
proper  regulations  of  the  carrier,  and  disturb 
the  comfort  of  the  passengers ;  4  Dill,  321  ; 
4  Wall.  605  ;  15  Gray,  20 ;  1 1  Allen,  304  ;  57 
Ind.  576  ;  76  Penn.  510;  or  one  whose  pur¬ 
pose  is  to  injure  thecarrier’s  business ;  2  Sumn. 
221  ;  11  Blatch.  233  ;  but  if  a  carrier  receives 
a  passenger,  knowing  that  a  good  cause  exists 
for  liis  exclusion,  he  cannot  afterwards  eject 
him  for  such  cause  ;  4  Wall.  605  ;  34  Cal.  6  • 

A  company  owning  palace  and  sleeping 
cars,  who  enter  into  no  contract  of  ear™1?* 
with  the  passenger,  but  only  give  him  sup 
accommodations  during  the  journ  ), 

S'held  responsible 

rassenger  can-  their  passengers, 

as  insurers  of  the arc>  F  Kut  they 

as  common  camera  of  g  d  d  of  care 

are  bound  to  the  ver)  -  „n  their  nnnli- 
and  watchfulness  in  regard  to  all  their  appli- 
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ances  for  the  conduct  of  their  business ;  so 
that,  as  far  as  human  foresight  can  secure  the 
safety  of  passengers,  there  is  an  unquestion¬ 
able  right  to  demand  it  of  all  who  enter  upon 
the  business  of  passenger-carriers;  2  Esp. 
533;  17  Ill.  496. 

The  carrier  is  not  excused  because  the  pas¬ 
senger  does  not  pay  fare  ;  14  How.  483  ;  com¬ 
mon  carriers  must  exercise  the  same  degree  of 
care  in  carrying  passengers  free,  on  pass  or 
otherwise,  as  in  carrying  them  for  hire,  and 
cannot  in  such  case  exempt  themselves  from 
liability  for  negligence;  37  Mich.  Ill;  1 
Cal.  348 ;  40  Barb.  546 ;  21  Ind.  48  ;  30 
Allen,  9;  30  Ill.  9;  24  N.  Y.  196.  Aliter 
in  England  as  to  negligence;  13  Ir.  L.  T. 
100;  9  Ir.  L.  T.  69  ;  L.  R.  10  Q.  B.  437. 
When  live  stock  is  shipped  upon  a  railroad  it 
is  customary  to  issue  to  the  persons  in  charge 
“drover’s”  passes,  which  entitle  the  holder 
to  accompany  the  stock  and  return.  By  the 
terms  of  such  a  pass  the  carrier  may  restrict 
his  liability  for  injury  done  to  the  holder,  but 
cannot,  by  any  limitation  therein  contained, 
relieve  himself  from  accountability  for  injury 
caused  by  his  own  or  his  servants’  negligence  ; 
17  Wall.  357  ;  19  Ohio,  1,  221,  260  ;  51  Penn. 
315 ;  47  Ind.  471 ;  41  Ala.  486  ;  39  Iowa, 
246;  20  Minn.  125.  Aliter  as  to  negligence 
in  England ;  L.  R.  8  Q.  B.  57  ;  L.  R.  10  Q. 
B.  212;  and  in  New  York;  24  N.  Y.  181 
196 ;  25  N.  Y.  442 ;  32  N.  Y.  333 ;  49  n! 
Y.  263.  But  see  13  Ala.  234,  in  regard  to 
slaves  carried  without  hire.  One  who  carries 
slaves  as  a  common  carrier  is  only  responsible 
as  a  carrier  of  passengers;  2  Pet.  150*  4 
M’Cord,  223;  Ang.  Carr.  §§  122,  522.  The 
passenger  must  be  ready  and  willing  to  pay 
such  fare  as  is  required  by  the  established 
regulations  of  the  carriers  in  conformity  with 
law.  But  an  actual  tender  of  fare  or  passage- 
money.  does  not  seem  requisite  in  order  to 
maintain  an  action  for  an  absolute  refusal  to 
carry,  and  much  less  is  it  necessary  in  an  ac¬ 
tion  for  any  injury  sustained;  6  C.  B.  775; 

§  591  i  1  East,  203;  2  Kent, 
598,  599,  and  note.  The  rule  of  law  is  the 
same  in  regard  to  paying  fare  in  advance  that 
it  is  as  to  freight,  except  that,  the  usage  in 
the  former  case  being  to  take  pay  in  advance, 
f  J.  P^nger  >s  expected  to  have  procured  his 
ticket  before  he  had  taken  passage;  and  the 
law  will  presume  payment  according  to  such 

Passenger-carriers  are  responsible  as  com¬ 
mon  earners  for  the  baggage  of  their  passen¬ 
gers  ,  13  Mend.  626;  but  may  limit  their 
common  law  liability  by  express  contract,  and 
by  specific  and  reasonable  regulations  made 
known  to  the  public,  but  they  cannot  relieve 
themselves  from  liability  from  loss  occasioned 
bv  their  own  or  tlieir  servants’  negligence  •  1  o 
Wend.  234,  251  ;  2  Ohio,  132;  *  Penn  47a 
47  Ind.  471  ;  41  Ala.  488.  Aliter  in  England 
as  to  negligence  ;  L.  R.  10  Q.  B.  437  ^-piie 
term  baggage  includes  such  articles 'as  the 
traveller’s  comfort,  convenience,  and  amuse 
ment  require.  See  Baggage.  The  carrier 


seem 


may  make  such  reasonable  re-mlatinn. 
to  him  proper  for  the  checkin-*,  cu"t  J  -- 
carriage  of  baggage;  7  Allen*  329^, ?d 
steamship  company  is  not  responsible',,  a 
ner  for  the  baggage  retained  bv  a  acar' 

1  Stra.  690;  2  N.  Y.  355;  7  CiIsf  T?"5 
Wis.  85;  2  Abb.  C.  C.  49; 

&  Wl187  R'  G  P;  44 ;  83  ^enn  44^ 
H  here  the  servants  of  common  carriers  nt 

passengers-as  the  drivers  of  stage-coaches 
etc.,  the  captains  of  steamboats,  and  the  con* 
ductors  of  railway  trains— are  allowed  to  cam 
parcels,  the  carriers  are  responsible  for  their 
safe  delivery,  although  such  servants  are  not 
required  to  account  for  what  they  receive  by 
way  of  compensation  :  2  Wend.  327  •  6  id 
351  ;  23  Vt.  186,  203;  2  Stor.  16;  2  Kent! 
609. 

In  regard  to  the  particulars  of  the  duty 
of  carriers  of  passengers  as  to  their  entire 
equipment  both  of  machinery  and  servants, 
the  decisions  are  very  numerous  ;  but  they  all 
concur  in  the  result  that  if  there  was  any 
thing  more  which  could  have  been  done  by 
the  carrier  to  insure  the  safety  of  his  pas¬ 
sengers,  and  injury  occurs  in  consequence  of 
the  omission,  he  is  liable.  The  consequence 
of  such  a  rule  naturally  is,  that,  after  any  in¬ 
jury  occurs,  it  is  more  commonly  discovered 
tli at  it  was  in  some  degree  owing  to  some  pos¬ 
sible  omission  or  neglect  on  the  part  of  the 
carrier  or  his  servants,  and  that  he  is,  there¬ 
fore,  held  responsible  for  the  damage  sus¬ 
tained  ;  but  where  the  defect  was  one  which 
no  degree  of  watchfulness  in  the  carrier  will 
enable  him  to  discover,  he  is  clearly  not  liable ; 
Redf.  Railw.  §  149,  notes ;  Ang.  Carr.  §  534 , 
Story,  Bailm.  §§  592-596;  2  B.  &  Ad.  169; 
3  Bingh.  319;  11  Gratt.  697  ;  9  Mete.  1;  J 
McLean,  540;  2  id.  157;  4  Gill,  406;  13 
N.  Y.  9;  16  How.  469;  97  Mass.  361. 
They  must  also  furnish  safe  and  convener 
stations  and  approaches;  26  Iowa,  1-4, 
Ohio  St.  374. 

The  degree  of  speed  allowable  upon  a  ra> 
way  depends  upon  the  condition  of  the  roa  ? 
5  Q.  B.  747.  -hie 

But  passenger-carriers  are  not  respon. 
where  the  injury  resulted  directly  fr°m  . 
negligence  of  the  passenger;  H  ■*vl5  ’  -! 

22  Vt.  213;  95  U.  S.  439;  23  Penn.  14  ’ 
Ang.  Carr.  556  et  seq.\  Redf.  Railw-381’ 
§  150,  and  eases  cited  in  notes. 

Where  there  is  intentional  wrong  r(J. 

part  of  the  defendant,  the  plaintiff 

cover,  notwithstanding  negligence  on  J  1  .jpg 

5  Hill,  282.  So,  also,  where 
negligence  contributed  but  remote )  0f 

injury,  and  the  defendant’s  culpat)  c 
care  was  its  immediate  cause,  a  re^0'  •  ^  . 
still  be  had  ;  43  Mo.  480  ;  10  M.  « \  t  is 

5  C.  &  P.  190.  So,  also,  if  the  "fjU 

guilty  of  such  a  degree  of  negng  on_ 
the  plaintiff  could  not  have  escape  n(jjng 
sequences,  he  may  recover,  notwi  1  ^  Jl. 

there  was  want  of  prudence  on  his  p*  1  ; 

6  W.  244;  18  Ga.  679,  686;  1  notes. 

Redf.  Railw.  §  150,  and  cases  citeu 
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other 


ve- 


leapin<r  from  cars  or 
Passengo*’  v  ^  or  w.lter,  from  any  just 

h'oleS’  V  neril/may  still  recover;  9  La.  An. 
»(‘nsL' .°!  a  4G8;  ‘l7  id.  400 ;  23  Penn.  147, 
ft!  Pet.  181?  Rcdf.Railw.§151. 

15  v  •  of  passengers  are  bound  to  carry 
,  ,‘,'i'Vhole  route  for  which  they  stipulate, 
,or,  '  "  rdin-T  to  their  public  advertisements 
81U  fhe  jjencral  usage  and  custom  of  their 
l  Campb  167;  Story,  Bailm.  § 
-aa.  19'  Wend.  584;  8  E.  L.  &  R<p  302. 
The  carrier’s  liability  extends  over  the  entire 
l,te  for  which  lie  has  contracted  to  carry, 
thniwli  the  destination  is  reached  over  con- 
SL  lines;  29  N.  II.  49;  4  Cush.  400; 
11  Mmn.  277  ;  21  Wis.  582.  But  the  car¬ 
rier  is  ako  liable  on  whose  line  the  loss  or  in- 
jurv  is  suffered ;  22  Conn.  502;  29  Vt.  421  ; 
19  Barb.  222 

Passenger-carriers  are  liable  for  reasonable 
images  for  a  failure  to  deliver  passengers  in 
reasonable  time,  according  to  their  public 
announcements;  8  E.  L.  &Eq.  362  ;  34  id. 
154;  1  Cal.  333 ;  18  N.  Y.  534;  63  Barb. 
260;  1  Hurl.  &  N.  408;  L.  R.  1  C.  P.  I).  286. 

Passenger-carriers  may  establish  reasonable 
regulations  in  regard  to  the  conduct  of  passen¬ 
gers,  and  discriminate  between  those  who 
conform  to  their  rules  in  regard  to  obtaining 
tickets,  and  those  who  do  not, — requiring 
more  fare  of  the  latter;  18  Ill.  460;  34  N. 
H.  230;  29  Vt.  1G0;  7  Mete.  59G ;  12  id. 
482;  4  Zubr.  435;  29  E.  L.  &  Eq.  143; 
Ri'ill.  Railw.  §  28,  and  notes;  24  Conn.  249. 
Passengers  may  be  required  to  go  through  in 
.  s:irae  train  or  forfeit  the  remainder  of  their 
tickets;  11  Mete.  121;  1  Am.  Railw.  Cas. 
Ml;  7  Penn.  423;  72  id.  231;  46  N.  II. 
2!3;  4  Zubr.  438;  11  Ohio  St.  4G2.  The 
words  “good  this  trip  only”  upon  a  ticket 
1  not  limit  the  undertaking  of  the  company 
^particular  day  or  any  specific  train, — 
i>  \  rc'*ate  to  a  journey  and  not  to  a  time ;  24 
R.’-l514'  Se°  articIe  in  5  So-  E.  R-  N.  8.  765. 
re_'i"f)vay  passengers,  when  required  by  the 
ticket’ 1,0118  °*  *ke  company  to  surrender  their 
are  \\.u  exc'iange  f°r  the  conductor’s  checks, 
refUv;J 1  e  to  expelled  from  the  cars  for  a 
Pav  i\r  °  C0.inPty  w'fh  such  regulation,  or  to 
is  i;auA  apa*n  j  22  Barb.  130.  A  passenger 
■fusalto,.  iv  ^^P'dled  from  the  cars  for  re- 
c°niliictor  1,1  11  18  ta;ket  ^ie  inquest  of  the 
regulatm,,  in  compliance  with  the  standing 
..KfiiJit  company  ;  15  N.  Y.  455. 
distt  fp  •  “tpames  may  exclude  merclian- 
Pnny  are  le'r  passenger  trains.  The  com- 
Ho»e  tru  i  °un(I to  carry  a  passenger  daily 
laQtiey)  0  ,or  brinks  contain  merchandise, 
batter  .>»  r  . ur  things  known  as  “express 

LAW  ?<>g’  3G4-  Sec’  also’ 

ays  pjirV0  by-laws  to  passengers  on 
1  W  a  «t,'  §  28,  and  notes, 

r' with  >v.  !lgiSe0ach  *s  overturned  when 

ev«h>nee  of  neiT-  !t  18  rt?S:mledas  primd 
ah 815  servHn*  °*  neP^g®nce  in  the  proprietor 
”  IVt-  1»1.  Ana  where 

^  lias  luvUlS  a  Passenger  upon  a  rail- 
cu  considered  primd  facie  evi¬ 


dence  of  the  culpable  neglect  of  the  company; 
5  Q.  B.  747  ;  8  Penn.  483;  15  III.  471  ;  16 
Barb.  113,  856;  20  id.  282. 

The  general  rules  above  laid  down,  so  far  as 
they  are  applicable,  mutatis  mutandis ,  control 
the  rights  and  duties  of  passenger-carriers  both 
by  land  and  water.  There  are  many  special 
regulations,  both  in  regard  to  the  conduct  of 
sailing  and  steam  vessels,  which  it  is  the  duty 
of  masters  to  observe  in  order  to  secure  the 
safety  of  passengers,  and  which  it  will  be 
culpable  negligence  to  disregard;  but  they  are 
too  minute  to  be  here  enumerated ;  see  Ang. 
Carr.  §  633  et  seq.  And  a  pilot  being  on 
board  and  having  the  entire  control  of  the  ves¬ 
sel  will  not  exonerate  the  owner  from  respon¬ 
sibility  any  more  than  if  the  master  had  charge 
of  the  vessel, — the  pilot  being  considered  the 
agent  of  the  owner ;  8  Pick.  22 ;  5  B.  &  l3. 
182.  But  in  1  How.  28,  it  was  considered 
that  the  owner  is  not  responsible,  while  a  pilot 
licensed  under  the  acts  of  parliament  is  direct¬ 
ing  the  movements  of  his  ship  in  the  harbor 
of  Liverpool,  for  an  injury  to  another  ship  by 
collision,  such  being  the  English  law  and  the 
collision  occurring  in  British  waters ;  but  it 
was  held  that  the  vessel  was  liable  for  the  neg¬ 
ligence  of*  a  pilot  which  it  was  obliged  to  take 
under  a  state  law,  or  pay  lull  pilotage;  7 
Wall.  53. 

As  to  damages  for  injuries,  see  5  So.  L.  R. 
540. 

By  act  of  congress  (R.  S.  §  4252),  it  is  pro¬ 
vided  as  follows  :  “No  master  of  any  vessel, 
owned  in  whole  or  in  part  by  a  citizen  of  the 
United  States,  or  by  a  citizen  of  any  foreign 
country,  shall  take  on  board  such  vessel,  at  any 
foreign  port  or  place  other  than  foreign  contigu¬ 
ous  territory  of  the  United  States,  passengeis 
contrary  to  the  provisions  of  this  section,  with 
intent  to  bring  such  passengers  to  the  United 
States,  and  leave  such  port  or  place  and  bring 
such  passengers,  or  any  number  thereof,  w  itliin 
the  jurisdiction  of  the  United  States.  The  num¬ 
ber  of  such  passengers  shall  not  be  greater  than 
in  the  proportion  of  one  to  every  two  tons  of  such 
vessel,  not  including  children  under  the  age  of 
ono  year  in  the  computation,  and  computing  two 
children  over  one  and  under  eight  years  of  age 
as  one  passenger.  The  spaces  appropriated  for 
the  use  of  such  passengers,  and  which  6hall  not 
be  occupied  by  stores  or  other  goods  not  the 
personal  baggage  of  such  passengers,  shall  be  in 
the  following  "proportions :  On  the  main  and 
poop  decks  or  platforms,  and  in  the  deck-houses, 
if  there  be  any,  one  passenger  for  each  sixteen 
clear  superficial  feet  of  deck,  if  the  height  or 
distance  between  the  decks  or  platforms  shall  not 
be  less  than  six  feet ;  and  on  the  lower  deck,  not 
being  an  orlop  deck,  if  any,  one  passenger  tor 
eighteen  such  elear  superficial  feet,  if  the  hefe 
or  distance  between  the  decks  or  platforn  .  . 
not  be  less  than  six  feet,  but  so  asthatnopa. 
senger  shall  be  carried  on  ,a,1.v  other  deck 
platform,  nor  upon  any  deck  where  «  ^ 

or  distance  between  decks  is  lea .than  d* 

But  on  board  two  deck  shiP^-WAPhalff^t  or 
between  the  decks  is  seven  an 

more,  fourteen  clear  superficial  feet  otutoKs 

be  the  proportion  f  ^  in  this 

T»t,  “'rm,  ‘  f,°”K  .eM  *»  any  port 

through  Mexico.” 
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In  New  York,  statutory  regulations  have  been 
made  in  relation  to  their  canal  navigation.  See 
6  Cow.  698.  As  to  the  conduct  of  carrier  vessels 
on  the  ocean,  see  Story,  Bailm.  §  607  et  seq. ;  Ed¬ 
wards,  Bailm. ;  Marshall,  Ins.  b.  1,  c.  12,  s.  2; 
Abb.  Shipping  ;  Parsons,  Ship.  &  Adm. 

And  see,  generally,  1  Viner,  Abr.  219; 
Bacon,  Abr. ;  1  Corny  ns,  Dig.  423  ;  Peters- 
dorf,  Abr. ;  Dane,  Abr.  Index  ;  2  Kent,  464  ; 
16  East,  247,  note;  Thompson,  Pass.  Car¬ 
riers;  2  So.  L.  liev.  593  ;  5  id.  N.  s.  451 ; 
1  id.  445. 

COMMON  COUNCIL.  The  more  nume¬ 
rous  house  of  the  municipal  legislative  assem¬ 
bly,  in  some  American  cities. 

The  English  parliament  is  the  common 
council  of  the  whole  realm. 

COMMON  COUNTS.  Certain  general 
counts,  not  founded  on  any  special  contract, 
which  are  introduced  in  a  declaration,  for  the 
purpose  of  preventing  a  defeat  of  a  just  right 
bv  the  accidental  variance  of  the  evidence. 

These  are,  in  an  action  of  assumpsit,  counts 
founded  on  implied  promises  to  pay  money  in 
consideration  of  a  precedent  debt,  and  are  of 
four  descriptions  :  the  indebitatus  assumpsit ,  the 
quantum  meruit ,  the  quantum  valebant ,  and  the 
account,  stated. 

COMMON  FISHERY.  A  fishery  to 
■which  all  persons  have  a  right.  A  common 
fishery  is  dill'erent  from  a  common  of  fishery, 
which  is  the  right  to  fish  in  another’s  pond, 
pool,  or  river.  See  Fishery. 

COMMON  HIGHWAY.  By  this  term 
is  meant  a  road  to  be  used  by  the  community 
at  large  for  any  purpose  of  transit  or  traffic. 
Hammond,  N.  P.  239.  See  Highway. 

COMMON  INFORMER.  One  who, 

without  being  specially  required  by  law  or  by 
virtue  of  his  office,  gives  information  of  crimes, 
offences,  or  misdemeanors  which  have  been 
committed,  in  order  to  prosecute  the  offender ; 
a  prosecutor. 


The  natural  sen. 


COMMON  INTENT. 

given  to  words. 

It  is  the  rule  that  when  words  are  us< 
^vmch  will  bear  a  natural  sense  and  an  ari 
imal  one,  or  one  to  be  made  out  bv  argume 
and  inference,  the  natural  sense  shall  preva 
It  is  simply  a  rule  of  construction,  and  not 
addition.  Common  intent  cannot  add  to 
senteiice  words  which  have  been  omitted; 

.  I  lackst.  530.  In  pleading,  certainty 
required  ;  but  certainty  to  a  common  intent 
sufficient— that  is,  what  upon  a  reasonab 
construction  may  be  called'  certain,  wX 
recurring  to  possible  facts ;  Co.  Litt  2da  , 
Hougl.  163.  See  Certainty 

COMMON  LAW.  That  system  of  U 
or  form  of  the  science  of  jurisprudence  whi! 
has  prevailed  in  England  and  in  the  Unit, 
states  ot  America,  in  contradistinction  tooth 
pxeat  systems,  such  as  the  Roman  or  r;. 
Law.  v*'1 

Those  principles,  usages,  and  rules  of  aeti. 
applicable  to  the  government  and  seeuritv 
persons  and  of  property,  which  do  not  rest  f 
then-  authority  upon  any  express  aud  positi 


S,"  of  tl,e  wi" of  'he  lesi,latn«- 1 

The  body  of  rules  and  remedies  admit,;, 
tered  by  courts  of  law,  technically  so  S 
m  contradistinction  to  those  of  equity  and  t 
the  canon  law.  J  T0 


The  law  of  any  country,  to  denote  that 
which  is  common  to  the  whole  country  in 
contradistinction  to  laws  and  customs  of  'local 
application. 

The  most  prominent  characteristic  which  marks 
this  contrast,  and  perhaps  the  source  of  the  dis¬ 
tinction,  lies  in  the  .fact  that  in  the  common  law 
neither  the  stiff  rule  of  a  long  antiquity,  on  the 
one  hand,  nor,  on  the  other,  the  6udden  changes 
of  a  present  arbitrary  power,  are  allowed  ascend¬ 
ency,  but,  under  the  sanction  of  a  constitutional 
government,  each  of  these  is  set  off  against  the 
other  ;  so  that  the  will  of  the  people,  as  it  is 
gathered  both  from  long-established  custom  and 
from  the  expression  of  the  legislative  power, 
gradually  forms  a  system— ju6t,  because  it  is  the 
deliberate  will  of  a  free  people — stable,  because 
it  is  the  growth  of  centuries — progressive,  be¬ 
cause  it  is  amenable  to  the  constant  revision  of 
the  people.  A  full  idea  of  the  genius  of  the  com¬ 
mon  law  cannot  be  gathered  without  a  survey  of 
the  philosophy  of  English  and  American  history. 
Some  of  the  elements  will,  however,  appear  in 
considering  the  various  narrower  senses  in  which 
the  phrase  u  common  lawr  ”  is  used. 

Perhaps  the  most  important  of  these  narrower 
senses  is  that  which  it  has  when  used  in  contra¬ 
distinction  to  statute  law,  to  designate  unwritten 
as  distinguished  from  written  law.  It  is  that 
law  which  derives  its  force  and  authority  from 
the  universal  consent  and  immemorial  practice 
of  the  people.  It  ha6  never  received  the  sanction 
of  the  legislature  by  an  express  act,  w  hich  is  the 
criterion  by  which  it  is  distinguished  from  the 
statute  law.  When  it  i6  spoken  of  as  the  lex  von 
seripta ,  it  is  meant  that  it  is  law  not  written  ) 
authority  of  law.  The  statutes  are  the  express1 
of  lawr  in  a  wrritten  form,  wdiicb  form  is  essen  ia 
to  the  statute.  The  decision  of  a  court  wn 
establishes  or  declares  a  rule  of  lawr  may  ue 
duced  to  wrriting  and  published  in  the  repo  ’ 
but  this  report  is  not  the  lawr :  it  is  but  evi 
of  the  law';  it  is  but  a  written  account  o 
application  of  a  legal  principle,  which  prmc  p 
in  the  theory  of  the  common  law,  is  sti 
written.  However  artificial  this  distinctio 
appear,  it  is  nevertheless  of  the  utmost  1  I 
ance,  and  bears  continually  the  most  woo  _ 
results.  It  is  only  by  the  legislative  P0^  -ormg 
law'  can  be  bound  by  phraseology  and  o)  ^ 
of  expression.  The  common  law  elua  i  n_ 

bondage  :  its  principles  are  not  limited  u 
pered  by  the  mere  forms  in  which  they  d  .  tionS 
been  expressed,  and  the  reported  adju  taIJCes 
declaring  such  principles  are  but  the  ,  iefl 
in  which  they  have  been  applied.  P  .  with 
themselves  are  still  unw  ritten,  ana  ew 


263  ;  1  Swan,  42  ;  5  Cow.  587,  628,  forin  of 
It  naturally  results  from  the  lnfiexit)  -,on, 
the  statute  or  written  law',  which  has  i  -  regCt>n 
tallied  power  of  adaptation  to  esses  i1.  .^rtancG 
by  legislators,  that  every  statute  oi  *  ex- 

becomcs,  in  course  of  time,  suppiem  a(jjU' 

plained,  enlarged,  or  limited  by  a  seru  ftppeflr 
dications  upon  it,  so  that  at  last  it  n  .  gUpor- 
to  be  merely  the  foundation  of  a  l&Tkvf0)\o^si 
structure  of  unwritten  law.  Itnatura  y _  in 

too,  from  the  less  definite  and  prec'?'  6tau<l*> 
w  hich  the  doctrine  of  the  unwritten  i 
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„  nr0,)er  hesitation  of  courts  to  mod- 
and from  Lfi  doctrines  in  new  exigencies,  that 
if)’  ««*““£  power  frequently  intervenes  to  de- 
the  legislative  P  or  t0  abrogate  the  doctrines  of 
clare,  to  4U“" -J  ’  Tlius,  the  written  and  the  un- 
the  common  *  tute8  0f  the  present  and  the 
written  t  interlace  and  react  upon 

traditions  o  'Hi^toricai  evidence  supports  the 
e4C!  which  these  facts  suggest,  that  many  of  the 
fines  of  the  common  law  are  but  the  common- 
d0ctftm  of  antique  statutes,  long  since  over- 
SJJ5 and  imbedded  in  judicial  decisions.  While 
thisproeess  is  doubtless  continually  going  on  in 
Im^earee,  the  contrary  process  is  also  coutin- 
urlTiwon;  and  to  a  very  considerable  ex- 
S  particularly  in  the  United  States,  the  doc- 
mnes  of  the  common  law  are  being  reduced  to 
he  statutory  form,  with  such  modifications,  of 
course,  as  the  legislature  will  choose  to  make. 
This  subject  is  more  fully  considered  under  the 
title  Code,  which  see. 

In  a  still  narrower  sense,  the  expression  com¬ 
mon  law”  is  used  to  distinguish  the  body  of  rules 
and  of  remedies  administered  by  courts  of  law, 
technically  so  called,  in  contradistinction  to 
those  of  equity  administered  by  courts  of  chan¬ 
cery,  and  to  the  canon  law,  administered  by  the 
ecclesiastical  courts. 

In  England  the  phrase  is  more  commonly  used 
at  the  present  day  in  the  second  of  the  three 
senses  above  mentioned. 

In  this  country  the  common  law  of  England 
has  been  adopted  as  the  basis  of  our  jurispru¬ 
dence  in  all  the  states  except  Louisiana.  Many 
of  the  most  valued  principles  of  the  common  law 
have  been  embodied  in  the  constitution  of  the 
United  States  and  the  constitutions  of  the  several 
6tates ;  and  in  many  of  the  states  the  common 
law  and  the  statutes  of  England  in  force  in  the 
colony  at  the  time  of  our  independence  are  by  the 
state  constitution  declared  to  be  the  law  of  the 
state  until  repealed.  Seel  Bishop,  Crim.  Law,  § 
no^  4,  §  45,  where  the  rules  adopted  by  the 
c^ral  states  in  this  respect  are  stated.  Hence, 
Here  a  question  in  the  courts  of  one  state  turns 
pou  the  laws  of  a  sister  state,  if  no  proof  of  such 
8  ls  °ffered,  it  is,  in  general,  presumed  that 
law  as  it  existed  at  the  time  of  the 
•  j:  Jtum  of  this  country  from  England  pre 
luM8tate’  4  Denio,  305  ;  29  Ind.  458 
where  th  f’  contra,  in  Pennsylvania,  in  cases 
law  •  thn  8tate  ^as  chanSe(l  from  the  common 
8Wr  Pr.esumPtion  being  that  the  law  of  the 
no  nroAf  f  afuina^e  same  change,  if  there  is 
law  as  thn  °  coutrary*  The  term  common 
doctrine  r  r  U8e(*  maY  be  deemed  to  include  the 
isalsoll  ;  8  N.  Y.  535  ;  but  the  term 

lion  of  th^  tt1  ,  amendments  to  the  constitu 
Action  t a  ««  States  (art.  7)  in  contradis 

at  COlninon  iu  provision  that  “  In  suits 
Jkmnot  ™  wllere  the  value  in  controversy 
r  J«rv  ,h,i,  utWent^  dollars,  the  right  of  trial 
,  w  ”  here  min  u®  Pre.8erved.”  The ‘‘  common 
ai^d  tint  J10ned  is  the  con^nion  law  of  Eng- 
LBaldw.  Particular  state  ;  1  Gall.  20 ; 

8  Wheat.  223;  3  Pet.  440. 
- ^falty,  an(j  ^^contradistinction  to  equity, 


55;  3  G.  &  J.  62;  Sampson's  Discourse  before 
the  N.  Y.  Hist.  Soc. ;  1  Gall.  489 ;  3  Conn.  114  ; 
33  id.  260 ;  28  Ind.  220  ;  5  W.  Ya.  1 ;  24  Miss! 
343  ;  1  Nev.  40  ;  37  Barb.  15 ;  15  Cal.  226  ;  28  Ala. 
704.  In  general,  too,  the  statutes  of  England 
are  not  understood  to  be  included,  except  so  far 
as  they  have  been  recognized  by  colonial  legisla¬ 
tion,  but  the  course  pursued  has  been  rather  to 
re-enact  such  English  statutes  as  were  deemed 
applicable  to  our  case.  Especially  not  those 
passed  since  the  settlement  of  the  colony ;  if 
these  were  suitable  to  the  condition  of  the  colony 
they  were  usually  accepted  ;  Quincy,  72  ;  5  Pet. 
280  ;  2  Gratt.  579.  By  reason  of  the  modifications 
arising  out  of  our  different  condition,  and  those 
established  by  American  statutes  and  by  the 
course  of  American  adjudication,  the  common 
law  of  America  differs  widely  in  many  details 
from  the  common  law  of  England ;  but  the  fact 
that  this  difference  has  not  been  introduced  by 
violent  changes,  but  has  grown  up  from  the 
native  vigor  of  the  system,  identifies  the  whole 
as  one  jurisprudence. 

See  works  of  Franklin,  by  Sparks,  vol.  4,  p. 
271,  as  to  the  adoption  of  the  common  law  in 
America  ;  see  also  Cooley,  Const.  Lim.  28  et  seq. 

COMMON  NUISANCE.  One  which 
affects  the  public  in  general,  and  not  merely 
some  particular  person ;  1  Hawkins,  PL  Cr. 
197.  See  Nuisance. 

COMMON  PLEAS.  The  name  of  a 
court  having  jurisdiction  generally  of  civil 
actions. 

Such  pleas  or  actions  as  are  brought  by  pri¬ 
vate  persons  against  private  persons,  or  by  the 
fTovernment,  when  the  cause  of  action  is  of  a 
civil  nature.  In  England,  whence  we  derived 
this  phrase,  common  pleas  are  so  called  to  dis¬ 
tinguish  them  from  j)leas  oj  the  croton . 

The  Court  of  Common  Pleas  in  England  con¬ 
sists  of  one  chief  and  four  puisn<$  (associate) 
justices.  It  is  thought  by  some  to  have  been 
established  by  king  John  for  the  purpose  of  di¬ 
minishing  the  power  of  the  aula  regis ,  but  is  re¬ 
ferred  by  Lord  Coke  to  a  much  earlier  period.  8 
Coke  289 ;  Ter  me  s  de  la  Ley ;  3  Blackstonc, 
Comm.  39.  It  exercises  an  ^exclusive  ^on?mal 


j.-.SSi. —  maritime  law;  3  Pet.  446;  x 

W  Ik6  10  bual-i?*  En£rland  ^  not  In  all  re- 
Mrmf  SevCTal  that  of  the  United  States  or 
Bit,.,^  °nW  Kn  8 :  *ts  Keneral  principles  are 
2  p,.t  a1r,*8  are  applicable  to  our 
t'3*0;  i  RiV4’  8  «.  659;  9  Cra.  333;  9 
Coi  P  c)  r  )i  117  ^  5  H.  &  J.  356 ;  2  Aik. 

-  1  rfmarlt.  172:  1  Ohm  243.  See  5 

Cra.  32 ;  1 

.01-  o  p'-’l.\.Da11-  67;  2  id.  297, 
Pick.  532 ;  3  Me.  162 ;  6  id. 


SfilYpet ,aSt;1P'’10hio  s 

^•415;  3  *1  :  8  id.  658  ;  7 

’ 1  ^usa.  «i  d's.  i  1  Dali.  67  : 


limited  to 

number,  but  is  now  thrown  open  to  the  bar  gene- 

rally.  See  8  C.  B.  537.  . 

A  court  or  courts  of  the  same  name  exist  in 
manv  states  of  the  United  States.  See  the  arti¬ 
cles  on  the  states  under  their  respective  names. 

COMMON  RECOVERY.  A  judgment 
recovered  in  a  fictitious  suit,  brought  against 
the  tenant  of  the  freehold,  in  consequence  of 
a  default  made  by  the  person  who  ish* 
vouched  to  warranty  in  the  suit,  ^hreco^ 
erv  bein<y  a  supposed  adjudication 
Sm,  binds  all  pStoons,  and  rests  a  free  and 
absolute  fee-simple  in  the  recoverer. 

A  common  recovery  is  a  bind  of  aa 

and  is  resorted  to  when  t.he  ^l,c(^ft the  remainders 
absolute  barof  estates  tail, ^^termination  of 
and  reversions  expectant  °“  we  u  lt  has 

such  estates ;  2  Bla.  Com.  —  thjg  form  of  Con- 
been  used  In  some  of  the  8  «  r  ^  legs  exp(>n_ 
vevance  is  nearly  obsolete,  ^  which  have 
sive  modes  of  making  con  -  >ubptituted .  2  Bou- 

the  same  effect  Jmvhgh  ?  N  H  9 .  9  S.  &  R. 

vier,  Inst.  nn.  ’ 
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390 ;  2  Rawle,  168 ;  4  Yeates,  413  ;  1  Whart.  151 ; 
C  Mass.  328. 

COMMON  SCHOOLS.  Schools  for 
general  elementary  instruction,  free  to  all  the 
public.  2  Kent,  195-202. 

COMMON  SCOLD.  One  who,  by  the 
practice  of  frequent  scolding,  disturbs  the 
neighborhood.  Bishop,  Crim.  Law,  §  147. . 

The  offence  of  being  a  common  scold  is 
cognizable  at  common  law.  It  is  a  particular 
form  of  nuisance,  and  was  punishable  by  the 
ducking-stool  at  common  law,  in  place  of 
which  punishment  line  and  imprisonment  are 
substituted  in  the  United  States;  12  S.  &  R. 
220 ;  3  Cra.  C.  C.  620.  See  1  Term,  748 ; 
6  Mod.  11 ;  4  llog.  90  ;  1  Russell,  Cr.  302  ; 
Roscoe,  Cr.  Ev.  665. 

COMMON  SEAL.  The  seal  of  a  corpo¬ 
ration.  See  Seal. 

COMMON  SERJEANT.  A  judicial 
officer  of  the  city  of  London,  who  aids  the 
recorder  in  disposing  of  the  criminal  business 
of  the  Old  Bailey  Sessions.  Holthouse. 

COMMON  TRAVERSE.  See  Tra¬ 
verse. 

COMMON  VOUCHEE.  In  common 
recoveries,  the  person  who  is  vouched  to  war¬ 
ranty.  In  this  fictitious  proceeding  the  crier 
of  the  court  usually  performs  the  office  of  a 
common  vouchee.  2  Bla.  Com.  358  ;  2  Bou- 
vier,  Inst.  n.  2093. 

COMMONALTY.  The  common  people 
of  England,  as  distinguished  from  the  kin** 
and  nobles. 

The  body  of  a  society  or  corporation,  as 
distinguished  from  the  officers.  1  Perr.  &L>. 
243.  Charters  of  incorporation  of  the  various 
tradesmen’s  societies,  etc.,  in  England  are 
usually  granted  to  the  master,  wardens,  and 
commonalty  of  such  corporation 
COMMONER, 
common. 


One  possessing  a  right  of 


COMMONS.  Those  subjects  of  the  Eng¬ 
lish  nation  who  are  not  noblemen.  They  are 
represented  in  parliament  by  the  house  of 
commons. 

COMMONWEALTH.  A  word  which 
proper  y  signifies  the  common  weal  or  public 
policy  ;  sometimes  it  is  used  to  designate  a 
republican  form  of  government 

CromweHnplish  TC  durin?  time  of 
Cromwell  was  called  a  commonwealth.  It  is 

the  legal  title  of  the  states  of  Kentucky 

Massachusetts,  Pennsylvania,  and  Virmnia 

COMMORANT.  One  residing  in  a  par¬ 
ticular  town,  city,  or  district.  Barnes,  1G2. 

COMMORIENTES.  Those  who’ perish 
at  the  same  time  in  consequence  of  the  same 
calamity. 

.  Where  several  persons  die  by  the  same  ac¬ 
cident,  in  the  lack  of  evidence  there  is  no 
presumption  as  to  who  survived;  Cro  V 1 ; ■, 
5°3  ;  1  Mer.  308;  5  B.  &  Ad.  91 ;  2  Phi]} 
Peel.  2Gt ;  Bacon,  Abr.  Execution.  See 
Survivor;  Death. 


COMMUNI  DIVIDUNDO.  t 
Law.  An  action  which  lies  for  tbfn  C‘viI 
have  property  in  common,  to  procure  ?  rh.° 
sion.  It  lies  where  parties  hold  land  in  ^ 
mon  but  not  in  partnership.  Calvinus  l°In' 
COMMUNINGS.  In  Scotch  V**’ 
The  negotiations  preliminary  to  a  contra, T' 
COMMUNIO  BONORUM  (Lat.)  i 
Civil  Law.  A  community  of  goods.  ^ 
When  a  person  has  the  management  of  cum 
mon  property,  owned  by  himself  and  other*  ^ 
as  partners,  he  is  bound  to  account  for  the  nrl 
fits,  and  is  entitled  to  be  reimbursed  for  the  eT 
penses  which  lie  has  sustained  by  virtue  of  the 
quasi-contract  which  is  created  by  his  act  called 
communio  bonorum.  Vicat ;  1  Bouvier,  Inst  n 


(Lat.  communis ,  com- 
A  corporation  or  body 


907,  note. 

COMMUNITY 

mon). 

In  Civil  Law. 

politic.  Dig.  3.  4. 

In  French  Law.  A  species  of  partner¬ 
ship  which  a  man  and  woman  contract  when 
they  are  lawfully  married  to  each  other. 

Conventional  community  is  that  which  is 
formed  by  express  agreement  in  the  contract 
of  marriage. 

By  this  contract  the  legal  community  which 
would  otherwise  subsist  may  be  modified  as  to 
the  proportions  which  each  shall  take,  and  as  to 
the  things  which  6hall  compose  it.  La.  Civ. 
Code,  2393. 

Legal  community  is  that  which  takes  place 
by  virtue  of  the  contract  of  marriage  itself. 

The  community  embraces  the  profits  of  all 
the  effects  of  which  the  husband  has  the  ad¬ 
ministration  and  enjoyment,  either  of  right  or 
in  fact;  of  the  produce  of  the  reciprocal  in¬ 
dustry  and  labor  of  both  husband  and  wi  e, 
and  of  the  estates  which  they  may  acqime 
during  the  marriage,  either  by  donations  nia(  e 
jointly  to  them,  or  by  purchase,  or  m  an. 
other  similar  way,  even  although  the  pur(-  u ^ 
be  made  in  the  name  of  one  of  the  two, * 
not  of  both;  because  in  that,  case  the 
of  time  when  the  purchase  is  made  is  « 
attended  to,  and  not  the  person  who  ma  t 

’mi.  -.A*  179  l  :  1  Mart.  La. 


10  La.  146,  172,  *81 5 

nninity* 


purchase. 

n.  s.  325  ;  4  id.  212.  The  debts  con  . 


during  the  marriage  enter  into  the  com 
and  must  be  acquitted  out  of  the 
fund  ;  but  not  the  debts  contracted 

marriage.  mUnity 

The  effects  which  compose  the  <c  t;0n3 
of  gains  are  divided  into  two  cqua  tj,e 
between  the  heirs  at  the  dissolu  1  potliier, 
marriage;  La.  Civ.  Code,  2375.  L 
Contr. ;  Toullier.  0f  a 

COMMUTATION.  The  c°a?fen  con- 
punishment  to  which  a  person  rpjjj.,  can  1)C 
demned  into  a  less  severe  one.  t  ^jdch 
granted  only  by  the  authority  in 
pardoning  power  resides.  aCT* 

COMMUTATIVE  CONTR &  th'e  con- 
Civil  Law.  One  in  which  each  ^  eqUiv^ 
tracting  parties  gives  and  recciv  -  * 

lent‘  r  i  this  kind-  111 

The  contract  of  sale  is  of 
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T^s  the  thing  sold,  and  receives  the 

6t  Cr  which  is  the  equivalent.  The  buyer 
P!ice’  t]ie  price,  and  receives  the  thing  sold 
P,vCS,  tul  eouivalent.  Such  contracts  an 


c.  •  .u  ;g  the  equival 
,%v  distributed  into  four  classes,  namely  : 
Guides  (I  give  that  you  may  give) ;  Facio 
.  facias  (I  do  that  you  may  do)  ;  hacio  ut 
j,:n  do  that  you  may  give)  ;  Do  ut  facias 
ft  give  that  you  may  do).  Potluer,  Obi.  n. 
j3;  See  La.  Civ.  Code,  art.  1761. 

COMPACT.  An  agreement.  A  contract 
between  parties,  which  creates  obligations  and 
rights  capable  of  being  enforced,  and  contem¬ 
plated  as  such  between  the  parties,  in  their 
distinct  and  independent  characters.  Story, 
Const,  b.  3,  c.  3  ;  Ruthorf.  Inst.  b.  2,  c.  6,  §  1 . 

The  parties  may  be  nations,  states,  or  indi¬ 
viduals;  but  the  constitution  of  the  United 
States  declares  that  “no  state  shall,  without 
the  consent  of  congress,  enter  into  agreement 
or  compact  with  another  state,  or  with  a 
foreign  power.”  See  11  Pet.  1,  185;  8  Wheat. 
1;  Baldw.  60. 

COMPANIONS.  In  French  Law.  A 

general  term,  comprehending  all  persons  who 
compose  the  crew  of  a  ship  or  vessel.  Po- 
thier,  Mar.  Contr.  n.  163. 

COMPANY.  An  association  of  a  number 
of  individuals  tor  the  purpose  of  carrying  on 
some  legitimate  business. 

This  term  ig  not  synonymous  with  partnership, 
though  every  such  unincorporated  company  is  a 
partnership.  Usage  has  reserved  the  term  to  as¬ 
sociations  whose  members  are  in  greater  number, 
their  capital  more  considerable,  and  their  enter¬ 
prises  greater,  either  on  account  of  their  risk  or 
importance. 

^hen  these  companies  are  authorized  by  the 
government,  they  are  known  by  the  name  of  cor¬ 
porations. 

Sometimes  the  word  is  used  to  represent 
members  of  a  partnership  whose  names 

»ot  aPPear  in  the  name  of  the  firm.  See 
11  ioulher,  97. 

COMPARISON  of  handwrit- 

auti  *  ...  mot^e  of  deducing  evidence  of  the 
inff  tl*1  nlty  a  instrument,  by  show- 

anothp  •  ness  ^ie  handwriting  to  that  of 
Partv  Linstr^m.en^  Provod  to  be  that  of  the 
author  sought  to  establish  as  the 

Greenl  v  4  ie  iusfrument  in  question ;  1 

Ev*  §  578.  1 

Hannar°ot’?i?fn- a?  a  ?cnoral  r,,le>  this 
kz  caspo  k  ,  aining  evidence  was  not  allowed ; 
desiastloai e  ow*  ^  was  otherwise  in  tHe  ec- 
78.  Kxlnf-°Urts;.5  A-  &  E.  708;  1  Phill. 
4e  WritinL10ns  ex^sted,  however :  first,  where 
^tn^sse<j  °^sueh  antiquity  that  living 

enourrh  fU  (  not  procured,  but  were  not 
L4  '*•  39*  £rove  thomselyes ;  7  East,  282  ; 

liy-  &  M.  143;  8  Gill,  86;  8 
jMtedtob,’  s'  Co.n(^  where  other  writings  ad- 
.  "b  &  ft  ,  oo'1Uine  were  already  in  the  case ; 
S*.«95.i2’»  5  Ad.  &E.  514;  7  C.  &  P. 
n ;  «8  Bath,'  33  i  48  N-  Y.  458  ;  64  Ill. 
j  y*  j54;  91  U.  S.  270.  But  see 

\  rule"  ,C'  40  J- 

°n  the  subject  of  admitting  docu¬ 


ments  irrelevant  to  the  matter  in  issue  for  the 
pui  pose  of  instituting  a  comparison  of  hand¬ 
writing  is  not  settled  uniformly.  In  England 
and  in  the  federal  courts,  such  documents  are 
not  admissible;  5  Ad.  &  E.  514,  703-  11  hi 
322;  7  C.  &  P.  548,  595:  8  M.  &  W  193  " 
10  Cl.  &  F.  193;  2  M.&R.  536  ;  91  U  s’ 
270;  but  see  12  Blateh.  390.  This  rule  is 
adopted  in  New  York,  Maryland,  Illinois, 
Michigan,  North  Carolina,  Rhode  Island,  and 
Virginia;  9  Cow.  94,  112  (now  altered  by 
statute);  1  Hawks,  6  ;  1  Ired.  16;  2  R.  I.  319; 
1  Leigh,  216;  8  Gill,  86;  64  Ill.  358;  14 
Mich.  287  ;  8  Am.  L.  T.  Rep.  412.  In  other 
states  it  is  the  rule  to  admit  any  writings, 
whether  relevant  or  not,  if  it  appear  that  they 
are  beyond  doubt  the  handwriting  of  the  per¬ 
son  whose  signature  is  in  question ;  53  N.  II. 
452;  39  Vt.  225;  108 Mass.  344;  \0bid.  62; 
43  Penn.  9  ;  19  Ohio  St.  407  ;  30  Ala.  32  ; 
23  La.  An.  429;  45  Mo.  307.  In  Pennsyl¬ 
vania,  this  comparison  is  to  be  made  by  the 
jury,  not  by  experts  ;  43  Penn.  9.  In  South 
Carolina,  this  sort  of  testimony  is  not  consid¬ 
ered  as  of  much  value;  5  S.  C.  478. 

COMPATIBILITY.  Such  harmony  be¬ 
tween  the  duties  of  two  offices  that  they  may 
be  discharged  by  one  person. 

COMPENSACION.  In  Spanish  Law. 
The  extinction  of  a  debt  by  another  debt  of 
equal  dignity  between  persons  who  have  mu¬ 
tual  claims  on  each  other. 

COMPENSATIO  CRIMINIS.  The 
compensation  or  set-off  of  one  crime  against 
another :  for  example,  in  questions  of  divorce, 
where  one  party  claims  the  divorce  on  the 
ground  of  adultery  of  his  or  her  companion, 
the  latter  may  show  that  the  complainant  has 
been  guilty  of  the  same  offence,  and,  having 
himself  violated  the  contract,  cannot  complain 
of  its  violation  on  the  other  side.  This  prin¬ 
ciple  is  incorporated  in  the  codes  of  most  civ¬ 
ilized  nations.  See  1  Hagg.  Cons.  144;  1 
Ilasrg.  Ecel.  714;  2  Paige,  Ch.  108;  2  D.  & 
B.  64  ;  Bishop,  Marr.  &  D.  §§  393,  394. 

COMPENSATION  (Lat.  compendere ,  to 
balance).  In  Chancery  Practice.  Some¬ 
thing  to  be  done  for  or  paid  to  a  person  of 
equal  value  with  something  of  which  he  has 
been  deprived  by  the  acts  or  negligence  of  the 
party  so  doing  or  paying.  _  . 

When  a  simple  mistake,  not  a  fraud,  aliects 
a  contract,  but  does  not  change  its  essence,  a 
court  of  equity  will  enforce  it,  upon  making 
compensation  for  the  error.  “  The  Pnn[clP'® 
upon  which  courts  of  equity  act,  sa)'s 
Chancellor  Eldon,  “is  by  all  the  authonties 
brought  to  the  true  standard,  that  thou 
party  had  not  a  title  at  law  because  he  had 
not  strictly  complied  with  the  tern^^  ^ 
entitle  him  to  an  action  (g  *  int’rodaced 

stance),  yet  if  th«  something 

(as  some  time  must  be  fixe  ,  c(Jnsi(leration  for 

— 
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even  though  the  lapse  of  time  has  not  arisen 

from  accident,  a  court  of  equity  will  compel 
the  execution  of  the  contract  upon  this  ground, 
that  one  party  is  ready  to  perform,  and  that 
the  other  may  have  a  performance  in  substance 
if  he  will  permit  it;”  13  Ves.  Ch.  287.  See 
10  id.  505;  13  id.  73,  81,  426;  6  id.  575; 
1  Cox,  Ch.  59. 

In  Civil  Law.  A  reciprocal  liberation  be¬ 
tween  two  persons  who  are  both  creditors  and 
debtors  of  each  other.  Est  debiti  et  crediti 
inter  se  contributio.  Dig.  16.  2.  1. 

It  resembles  in  many  respects  the  common-law 
set-off.  The  principal  difference  is  that  a  set-off 
must  be  pleaded  to  be  effectual ;  whereas  com¬ 
pensation  is  effectual  without  any  6uch  plea. 
See  2  Bouvier,  lust.  n.  1407. 

It  may  be  legal,  by  way  of  exception ,  or  by 
reconvention.  8  La.  158;  Dig.  16.  2;  Code, 
4.  31  ;  Inst.  4.  6.  30;  Burge,  Suret.  b.  2,  c. 

6,  p.  181. 

It  takes  place  by  mere  operation  of  law. 
and  extinguishes  reciprocally  the  two  debts 
as  soon  as  they  exist  simultaneously,  to  the 
amount  of  their  respective  sums,  'it  takes 
place  only  between  two  debts  having  equally 
for  their  object  a  sum  of  money,  or  a  certain 
quantity  of  consumable  things  of  one  and  the 
same  kind,  and  which  are  equally  liquidated 
and  demandable.  It  takes  place  whatever  be 
the  cause  of  the  debts,  except  in  case,  first, 
of  a  demand  of  restitution  of  a  thing  of  which 
the  owner  has  been  unjustly  deprived ;  second , 
ot  a  demand  of  restitution  of  a  deposit  and  a 
loan  for  use ;  third,  of  a  debt  which  has  for 
its  cause  aliments  declared  not  liable  to  seiz¬ 
ure.  La.  Civ.  Code,  2203-2208. 

In  Criminal  Law.  Recrimination,  which 
see. 


COMPERUIT  AD  DIEM  (Lat.  he  ap¬ 
peared  at  the  day). 

In  Pleading.  A  plea  in  bar  to  an  action 
ot  debt  on  a  bail  bond.  The  usual  replication 
to  this  plea  is,  mil  tiel  record:  that  there  is 
not  any  such  record  of  appearance  of  the  said 
'  :  * or  forms  of  this  plea,  see  5  Went¬ 

worth,  470;  Lilly,  Entr.  114;  2  Chitty,  Pi. 

When  the  issue  is  joined  on  this  plea,  the 
trial  is  by  the  record.  See  1  Taunt.  23; 
T  <\r,  239.  And  see,  generally,  Comyns, 
Dig.  Pleader  (2  W.  31)  ;  7  B.  &*C.  478. 

COMPETENCY.  The  legal  fitness  or 
ability  of  a  witness  to  be  heard  on  the  trial  of 
a  cause.  That  quality  of  written  or  other 
evidence  which  renders  it  proper  to  be  given 
on  the  trial  of  a  cause.  ® 

There  is  a  difference  between  comnetenov  n,„i 
credibility.  A  witness  may  be  competent 7m  d 
on  examination,  his  story  may  be  so  •  ’ 

tory  and  improbable  that  he  may  not  be  beheved^ 
on  the  contrary,  he  may  be  incompetent  and  ™t 
be  perfectly  credible  if  he  were  examined!  ^  yCt 

The  court  are  the  sole  judges  of  the  com 
potency  of  a  witness,  and  may,  for  the  nur~ 
pose  ot  deciding  whether  the  witness  is  i 
not  competent,  ascertain  all  the  facts  neces- 


sar\  to  form  a  judgment  •  1  f'  ! 

420  etseej.  J  g  1  Gr«»l.  Et.j 

Primd  facie  every  person  offered  . 
petent  w.tness,  and  must  be  received  uT 
his  incompetence  appears ;  9  Stan,  fr  m 
In  French  Law.  The  ri.lit  fn  »  ' 
exercise  jurisdiction  in  a  particular  c«“,"> 
where  the  law  gives  jurisdiction  to  the  JS 
when  a  thousand  francs  shall  be  in  dism  e 
the  counts  competent  if  the  sum  demanded 
ts  a  thousand  francs  or  upwards,  although  the 
plaintiff  may  ultimately  recover  less. 

COMPETENT  WITNESS.  One  who 

is  legally  qualified  to  be  heard  to  testify  in  a 
cause.  In  Kentucky,  Michigan,  and  Mis¬ 
souri,  a  will  must  be  attested,  for  the  purpose 
ot  passing  lands,  by'  competent  witnesses ; 
but,  in  Kentucky,  if  wholly  written  by  the 
testator,  it  need  not  be  so  attested."  See 
Witness. 

COMPILATION.  A  literary  production, 
composed  of  the  works  of  others  and  arranged 
in  a  methodical  manner. 

When  a  compilation  requires,  in  its  execu¬ 
tion,  taste,  learning,  discrimination,  and  intel¬ 
lectual  labor,  it  is  an  object  of  copyright :  as 
for  example,  Bacon’s  Abridgment.  Curtis, 
Copyr.  186. 

COMPLAINANT.  One  who  makes  a 

complaint.  A  plaintiff  in  a  suit  in  chancery 
is  so  called. 

COMPLAINT.  In  Criminal  Law.  The 

allegation  made  to  a  proper  officer  that  some 
person,  whether  known  or  unknown,  has  been 
guilty  of  a  designated  offence,  with  an  oner 
to  prove  the  fact,  and  a  request  that  t  e 
offender  may  be  punished.  It  is  a  techmca 
term,  descriptive  of  proceedings  before 
magistrate;  11  Pick.  436.  .  t 

To  have  a  legal  effect,  the  complaint  in 
be  supported  by  such  evidence  as  shows 
an  offence  has  been  committed  and  ren ■ 
it  certain  or  probable  that  it  was  com 
by  the  person  named  or  described  in  a 
plaint.  p  pQg 

COMPOS  MENTIS.  Sec  Non  to. 
Mentis.  1(je 

COMPOSITION.  An  agrocnicnf^-  ^ 
upon  a  sufficient  consideration,  )L  j;tor 
debtor  and  creditor,  by  which  t  o  ^ 

accepts  part  of  the  debt  due  to  inn1 ‘  A 

faction  of  the  whole.  See  Compoi  - 
Felony.  r  a 

COMPOSITION  OP  MATTBJ^ials. 
mixture  or  chemical  combination  o  ^  July 
The  term  is  used  in  the  act  of  eong u ejects  °* 

4,  1836,  $  6,  in  describing  the  *  JbstanCe 
patents.  It  may  include  both  t  k  *  new. 
and  the  process,  when  the  compou  jnterest 
COMPOUND  INTEREST.  ^  guB1  of 
upon  interest :  for  example,  w  11  the  pr*n- 
money  due  for  interest  is  added  ■  • s  noU 

cipal,  and  then  bears  interest, 
in  general,  allowed.  See  Intel  -  Jle 

COMPOUNDER.  In  Louis^11  * 
who  makes  a  composition. 


COMPOUNDING  a  FELONY  353 


COMPTROLLER 


\  amicable  compuunua  is  unu  wnu  nas 

undertaken  by  the  agreement  of  the  parties 
pnmnound  or  settle  dilterences  between 

Hem.  ha-  Code  of  Pract>  art*  444' 

A  FELONY.  The 


COMPOUNDING  A  FE  - 

.„.t  of  a  party  immediately  aggrieved,  who 
a2rees  with  a  thief  or  other  felon  that  he  will 
not  prosecute  him,  on  condition  that  he  return 
to  him  the  goods  stolen,  or  who  takes  a  re¬ 
ward  not  to  prosecute. 

This  is  an  offence  punishable  by  fine  and 
imprisonment,  and  at  common  law  rendered 
the  person  committing  it  an  accessary  ;  Ilawk. 

•  pi.  Cr.  125.  A  failure  to  prosecute  for  an 
assault  with  an  intent  to  kill  is  not  compound¬ 
ing  a  felony;  29  Ala.  n.  s.  628.  The  accept¬ 
ing  of  a  promissory  note  signed  by  a  party 
guilty  of  larceny,  as  a  consideration  for  not 
prosecuting  is  sufficient  to  constitute  the  of¬ 
fence;  16  Mass.  91.  The  mere  retaking  by 
the  owner  of  stolen  goods  is  no  offence,  unless 
the  offender  is  not  to  be  prosecuted ;  Hale, 
PI.  Cr.  546 ;  1  Chitty,  Cr.  Law,  4. 

The  compounding  of  misdemeanors ,  as  it  is 
also  a  perversion  or  defeating  of  public  justice, 
■' m  kke  manner  an  indictable  off  ence  at  com¬ 
mon  law;  is  Pick.  440.  But  the  law  will 
P'-rmit  a  compromise  of  any  offence,  though 
ma  e  the  subject  of  a  criminal  prosecution, 
j1  W  1<d?  die  injured  party  might  recover 
oh?lV"  an  action-  But,  if  the  offence  is 
that  ;aUf  IC  ?ajure’  no  agreement  can  be  valid 
a  nro’i>  aua(  ed  0n.  Bie  consideration  of  stiffing 
C»;Wi  6Q.IS.308;  9M.8711 

l.lnH-  ha<1-  Cr-  Cus-  258.  ac2. 

i. an  in,i;. States,  compoundin'.  a  felony 
’  i  *  *”<1  ■>»  aation  can  b'c 

fence  is  tlm  *!  an.^  C01druct  °f  which  such  of- 
18  Mass  ^'j^oration  in  whole  or  in  part ; 
«;s  V  6  Vt.  42  ;  9  id. 

Wend.  N.  Y  S’  2  South-  N.  J.  578;  13 
®  full  of* nlf  i  “  ’  Dana,  338.  A  receipt 
ofstiflintr.lf>^  .mands  Pven  in  consideration 
259  0  1Wlnal  prosecution  is  void ;  IlYt. 


?n'i  sellin.r,  o',  V^NTA  (Span.).  Buying 
purchM60  1  ,  lws  °f  contracts  arising 
baj  paJ; ,  and  sale  are  given  very  fullv 
>  ,das»  part  3,  tit.  xviii.  11.  56  et 

yP^RINT  Tt. 

«  .  copy  of  *  ,  he  surreptitious  printing 
fetherX  angh« ,to  the1  intent  to  make 
Wher-  Tho^  triCtly’  !t  signifies  to  print 

statutes  inpre- 
8  act  Jacob;  Cowel. 


Jacob ; 

rf  •/iLat’  •  Step-brothers 
lx  ’  aud  only  A  ‘udren  who  have  one 
qq  ‘  ne’ 111  common.  Calvinus, 


c  rutor. 


In  Civil  Law. 


I‘en  Y  A 

WUv°  or  „  '  An  agreement  made 
..O**  iu  disnut  "i  Part'es  as  a  settlement 
V  KS *  Ween  them. 

Y T  2r>8  •  9  \.T.G,  sustained  at  law ;  2 
1  Watts,  216; 


nySStTS'K-siK 

o  ivatts,  321  ,  14  Conn.  12*  4  at 

270  See,  also,  21  E.  L.  &  E^  6  T 
B.  Monr.  91  ;  2  Rand.  Vu.  442-  5  WattV 
259.  The  amount  in  question  mus’t,  it  seems’ 
beuocertam;  2  B.  &  Ad.  889;  I  Ad.  &  E’. 

fi’  And  see  5  Pet.  114;  21  Penn  237* 
20  Mo  102;  13  Pick.  284  ;  6  Bin™!  N  c! 
62 ;  3  M.  &  W.  648 ;  1  Bouvier,  Inst.  798. 
i  here  can  be  no  compromise  of  a  criminal 
charge.  1  Chitty,  Pr.  17. 

In  Civil  Law.  An  agreement  between 
two  or  more  persons,  who,  wishing  to  settle 
their  disputes,  refer  the  matter  in  controversy 
to  arbitrators,  who  are  so  called  because  those 
who  choose  them  give  them  full  powers  to 
arbitrate  and  decide  what  shall  appear  just 
and  reasonable,  to  put  an  end  to  the  differ¬ 
ences  of  which  they  are  made  the  judges.  1 
Domat,  Lois,  Civ.  iiv.  1,  t.  14. 

COMPTROLLER.  An  officer  of  a  state, 
or  of  the  United  States,  who  has  certain  du¬ 
ties  to  perform  in  the  regulation  and  manage¬ 
ment  of  the  fiscal  matters  of  the  government 
under  which  he  holds  office. 

In  the  treasury  department  of  the  United 
States  there  are  two  comptrollers.  It  is  the 
duty  of  tlie^r^  to  examine  all  accounts  settled 
by  the  first  auditor,  except  those  relating  to  re¬ 
ceipts  from  customs,  and  all  accounts  settled  by 
the  fifth  auditor  and  by  the  commissioner  of  the 
general  land-office,  and  certify  the  balances  aris¬ 
ing  thereon  to  the  register;  to  countersign  all 
warrants  drawn  by  the  secretary  of  the  treasury, 
which  shall  be  warranted  by  law ;  to  superintend 
the  preservation  and  adjustment  of  the  public 
accounts  subject  to  his  revision  ;  to  superintend 
the  recovery  of  all  debts  certified  by  him  to  be 
due  to  the  United  States,  to  direct  suits  and 
legal  proceedings,  and  to  take  such  measures  as 
may  be  authorized  by  law  and  are  adapted  to 
enforce  prompt  payment  thereof ;  to  lay  before 
congress  annually  a  list  of  such  officers  as  shall 
have  failed  in  that  year  to  make  the  settlement 
required  by  law*  he  6hall,  in  every  case  where, 
in  his  opinion,  further  delays  would  be  injurious 
to  the  United  States,  direct  the  first  and  fifth 
auditors  of  the  treasury  forthwith  to  audit  and 
settle  any  particular  account  which  6uch  officers 
may  be  authorized  to  audit  and  settle,  and  to  re¬ 
port  6uch  audit  and  settlement  for  final  revision 

to  him.  .  .  ,  A 

Besides  these,  this  officer  is  required  to  per¬ 
form  minor  duties,  which  the  plan  of  this  work 
forbids  to  be  enumerated  here.  Ilis  salary  is 
five  thousand  dollars  per  annum.  Rev.  Stat. 

§§  268-272. 

The  duties  of  the  second  comptroller  are  to  ex- 

amine  all  accounts  settled  by  the  second,  third, 

and  fourth  auditors,  and  certify  the  balances 
arising  thereon  to  the  secretary  of  the  depart¬ 
ment  in  which  the  expenditure  had  been ^Y/cre- 
to  countersign  all  warrants  drawn  by  th  h 

taries  of  the  war  and  navy  departmen  , 
shall  be  warranted  by  law;  to  report g  to  the 
said  secretaries  the  official  forms  ' ^**1**™*' 
the  different  offices  for  di®b"rs,afnnCr  and  form 
in  those  departments,  and  tbt  ‘  Gf  the  per- 
of  keeping  and  stating  the  a  uperintend  the 
sons  employed  therein  ;  and  to  ^  hjg  re_ 

preservation  of  public  ac  "  f  the  pftVment 

vision.  He  may  prescribe  ruies^  .g^ 

of  arrears  due  £  the  defttb  oif  suck  seamen,  etc. 
vessels,  in  case  oi  tnc 
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His  salary  is  five  thousand  dollars  per  annum. 
Rev.  Stat.  §  273. 

COMPULSION.  Forcible  inducement 
to  the  commission  of  an  act. 

Acts  done  under  compulsion  are  not,  in 
general,  binding  upon  a  party ;  but  when  a 
man  is  compelled  by  lawful  authority  to  do 
that  which  lie  ought  to  do,  that  compulsion 
does  not  aiFect  the  validity  of  the  act :  as,  for 
example,  when  a  court  of  competent  jurisdic¬ 
tion  compels  a  party  to  execute  a  deed,  under 
the  pain  of  attachment  for  contempt,  the 
grantor  cannot  object  to  it  on  the  ground  of 
compulsion.  But  if  the  court  compelled  a 
party  to  do  an  act  forbidden  by  law,  or  had 
not  jurisdiction  over  the  parties  or  the  sub¬ 
ject-matter,  the  act  done  by  such  compulsion 
would  be  void.  See  Coercion  ;  Duress. 

COMPULSORY  PILOTAGE.  See 

Pilotage. 

COMPURGATOR.  One  of  several  neigh¬ 
bors  of  a  person  accused  of  a  crime  or  charged 
as  a  defendant  in  a  civil  action,  who  appeared 
and  swore  that  they  believed  him  on  his  oath 
3  Bla.  Com.  341. 

Formerly,  when  a  person  was  accused  of  a 
crime,  or  sued  in  some  kinds  of  civil  actions,  he 
might  purge  himself  upon  oath  of  the  accusation 
made  against  him,  whenever  the  proof  was  not 
the  most  clear  and  positive  ;  and  if  upon  his  oath 
he  dedared  himself  innocent,  he  was  absolved 

ihis  usage,  so  eminently  calculated  to  encour¬ 
age  perjury  by  impunity,  was  soon  found  to  be 
dangerous  to  the  public  safety.  To  remove  this 
thi1’  rt?  laws  were  changed,  by  requiring  that 
the  oath  should  be  administered  with  the  greatest 
solemnity  ;  but  the  form  was  soon  disregarded, 
for  the  mind  became  easily  familiarized  to  those 
ceremonies  which  at  first  imposed  on  the  imaei- 
those  who  cared  not  to  violate  the 
truth  did  not  hesitate  to  treat  the  form  with  eon- 

A?  °rder  £ive  a  greater  weight  to  the 
oath  of  the  accused,  the  law  was  again  altered 

befor^thP^11?  that.  *he  reused  should  appear 
n?iiKthe  Jl?dffe  Wlth  a  certain  number  of  his 

thaf'thpv  krr  atl°1nfi.0r  friend8>  ^bo  should  swear 
that  they  believed  the  accused  had  sworn  truly 

piirgators.6PeCleS  °f  witne8ses  were  called  com- 

t«Ttm.nU?b°r  °l  curupurgators  varied  according 

stances  See  n?,frthC  ^  and  othcr  circum? 
Gte  i?  Tange’  Jwamentum;  Spelman, 
m-348.  1  ’  Termes  de  la  Ley;  3  Bla.  Com. 

COMPUTUS  (Lat.  computare,  to  ae- 
count).  A  writ  to  compel  a  guardian,  bailifR 
receiver,  or  accountant,  to  yield  up  Iris  ad 

can^  •  Ft IS  f<nn-ded  °n  the  8tat-  Westm-  2, 
cap.  12;  lleg.  Ong.  135. 

CONCEALED  WEAPONS.  As  to  va¬ 
lidity  of  statutes  against  carrying  concealed 
deadly  weapons,  see  8  Am.  Rep  22  •  14  id 
880 ;  Arms.  1  ’ 

CONCEALERS.  Such  as  find  out  con- 
cealed  lands  :  that  is,  lands  privily  kept  from 
the  king  by  common  persons  having  noth;™ 
to  show  for  them.  They  are  called  “a  trou/dP 

of  ;  *-**J?Z 


CONCEALMENT  Tho  '  ^ — * 

pression  of  any  fact  o;  cireumsEff  SUp- 
°f  the  parties  to  a  contract  from  Lb)?ne 
winch  in  justice  ought  to  be  known  her- 
l  lie  omission  by  an  apDlie-mt  a,  '• 
preliminarily  to  state  faffs  known  tH-*"'* 
vvh.ch  he  is  bound  to  know,  materia&r 
risk  proposed  to  be  insured  againstor!  -e 
sion  to  state  truly  the  facts  exnr»«i .  ° 
about  by  the  underwriters  to  whom  applSS 
lor  insurance  is  made,  whether  the  Mme  am 
or  are  not  material  to  the  risk 
Concealment  when  fraudulent  avoids  tl.P 
contract,  or  renders  the  party  using  it  liable 
for  the  damage  arising  m  consequence  thereof- 
7  Mete.  252;  16  Me.  30;  2  Ill.  344-  3  p  & 

C.605;  10  Cl  &F.  934.’  But  it  mi*  K 

been  of  such  facts  as  the  party  is  bound  to 
communicate;  3  E.  L.  &  Eq.  17;  3  Conn 
413  ;  5  Ala.  N.  s.  596  ;  1  Ycates,  307;  5  Penn. 
467 ;  8  N.  H.  463;  1  Dev.  351  ;  18  Johns. 
403 ;  6  Humphr.  36.  See  Representa¬ 
tion;  Misrepresentation.  A  conceal¬ 
ment  of  extrinsic  facts  is  not,  in  general, 
fraudulent,  although  peculiarly  within  the 
knowledge  of  the  party  possessing  them ;  2 
Wheat.  195;  1  Baldw.'331  ;  14  Barb.  72;  2 
Ala.  n.  s.  181.  But  see  1  Miss.  72;  1  Swan, 
54;  4  M’Cord,  169.  And  the  rule  against 
the  concealment  of  latent  defects  is  stricter  in 
the  case  of  personal  than  of  real  property ;  6 
Woodb.  &  M.  358  ;  3  Campb.  508 ;  3  Term, 
759. 

Where  there  is  confidence  reposed,  conceal¬ 
ment  becomes  more  fraudulent ;  9  B.  &  C. 
577  ;  4  Mete.  Mass.  381.  See,  generally,  2 
Kent,  482 ;  Misrepresentation  ;  Repre¬ 
sentation. 

CONCESSI  (Lat.  I  have  granted).  A 
term  formerly  used  in  deeds.  .  . . 

It  is  a  word  of  general  extent,  and  is  sai 
to  amount  to  a  grant,  feoffment,  lease,  release, 
and  the  like ;  2  Saund.  96  ;  Co.  Litt.  3  » 
302;  Dane,  Abr.  Index;  5  Whart.  2*8. 

It  has  been  held  in  a  feoffment  °r^ine 
imply  no  warranty ;  Co.  Litt.  384  ;  4  Co.  » 
Vaughan’s  Argument  in  Hayes  r.  Bickers  e ■» 
Vaugh.  126;  Butler’s  Note,  Co.  Lit t.  M  • 
But  see  1  Freem.  339,  414. 

CONCESSIMUS  (Lat.  we  ha  ve  gran^ 

A  term  used  in  conveyances.  H  cya]tors# 
joint  covenant  on  the  part  of  the  fF* 

5  Co.  16;  3  Kebl.  617;  Bacon,  Abr.  to 
nant.  ^ ’s 

CONCESSION.  A  grant.  The  wo^  to 
frequently  used  in  this  sense  when  aP.r  w 
grants  made  by  the  French  and  Spa111- 
ernments  in  Louisiana. 


ig°v* 


CONCESSOR.  A  grantor. 
CONCILIUM.  A  council.  ;ch 

CONCILIUM  REGIS.  A  tribunid  w  ^ 
existed  in  England  during  -the  1 1,111 .  f  the 
ward  I.  and  Edward  II.,  co,®fos^enl  ^erc 
judges  and  sages  of  the  law. 
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tlTtJ  cases  of  great  difficulty.  Co.  Litt. 

304.  .  ,  , 

INCLUSION  (Lat.  con  claudere ,  to 
whether).  The  close ;  the  end. 
sl"‘  pieading.  In  Declarations.  That 
rt  which  follows  the  statement  of  the  cause 
faction  In  personal  or  mixed  actions, 
«here  the  object  is  to  recover  damages,  the 
conclusion  is,  properly,  to  the  damage  of  the 
Comyns,  Dig.  Pleader,  - 


conclusion 
plaintiff,  etc. 

84;  10  Co.  1156. 
Damages. 


And  see  1  M.  &  S.  236 


MMAUfcO.  . 

The  form  was  anciently,  in  the  King’s 
Bench,  l%  To  the  damage  of  the  said  A  B,  and 
thereupon  lie  brings  suit in  the  Exchequer, 
“To  the  damage,”  etc.,  44  whereby  he  is  the 
less  able  to  satisfy  our  said  lord  the  king  the 
debts  which  he  owes  his  said  majesty  at  his 
exchequer,  and  therefore  he  brings  his  suit;” 
1  Chitty,  PI.  356-358.  It  is  said  to  be  mere 
matter  of  form,  and  not  demurrable;  7  Ark. 
282. 

In  Pleas.  The  conclusion  is  either  to  the 
country— which  must  be  the  case  when  an 
issue  is  tendered,  that  is,  whenever  the  plain¬ 
tiff’s  material  statements  are  contradicted — 
or  bv  verification,  which  must  be  the  case 
when  new  matter  is  introduced.  See  Verifi¬ 
cation’.  Every  plea  in  bar,  it  is  said,  must 
have  its  proper  conclusion.  All  the  formal 
parts  of  pleadings  have  been  much  modified 
bv  statute  in  the  various  states  and  in  England 
within  the  last  few  years. 

In  Practice.  Making  the  last  argument  or 
aaurei*  to  the  court  or  jury.  The  party  on 
*  iom  the  onus  probandi  is  cast,  in  general, 
has  the  conclusion. 

InReme<lieS.  An  estoppel;  a  bar;  the 

0  ai?an  by  which  he  1ms  confessed  a  mat- 

or  t  ling  which  he  can  no  longer  deny. 

Mum  the  sheriff  is  concluded  by  his 

he  return  a  ’  au<*>  therefore,  if  upon  a  capias 
that  hr-  corpus,  he  cannot  afterwards  show 
eluded  hv  arrest  the  defendant,  but  i6  con- 
^  P1°W(L  276  b;  3 

TO  THE  COUNTRY. 

trial  hv  q  •  tender  of  an  issue  for 

^  JUry' 

i1.**  •«  foUowa  l8  *eu^ered  by  the  defendant, 
himself  UTj(m  ^nd  of  this  the  said  C  D  puts 

Plaintiff  tw fcountry-”  When  tendered  by 
n®  Prays  m«v  >  fo.rraula  is>  “And  this  the  said 
fkheld  hmvpv  ^Suire<1  °f  by  the  country.” 
e^nce  bet\vPPn  tbat  there  is  no  material  dii 
that  if  ty.p  ^ les®  two  modes  of  expression 
lhe  mi«take  k  ?1T?ne  be  6ubstituted  for  the  othe 

is  unimportant,  in  aiwi 

W  h 


(  10  Mod.  166. 

• «  nerrat^v,?  'S  ?n  a^rmat‘ve  on  one  side 
Illusion  cl,,!  ,°! ,  10  oilier,  or  vice  versa,  the 

J  Carth.  g?  .  d2b^tot5ecountry;  T.  Raym. 
•  op,’  Va4r4  !89;  2  Burr.  1022 

nnf  an,I  nerratlv^  i  °  1  though  the  affirma 
v  f  taatani0i,ne  not  *n  oxPrcss  words,  bu 
Hv.l37.miT  ***0  5  Co.  Litt.  126  a 
N’ns,  Sa"nd;  103  ;  1  Chitty,  PI.  592 
*S-  Pleader,  E,  32. 


CONCLUSIVE  EVIDENCE.  That 
which  cannot  be  controlled  or  contradicted  by 
any  other  evidence.  * 


CONCLUSIVE  PRESUMPTION  A 

rule  ol  law  determining  the  quantity  of  evi- 
deuce  requisite  for  the  support  of  a  particular 
averment  which  is  not  permitted  to  be  over 
come  by  any  proof  that  the  fact  is  otherwise. 
1  Greenl.  Ev.  §  15.  Thus,  for  example,  the 
possession  of  land  under  claim  of  title  for  a 
certain  period  of  time  raises  a  conclusive  pre¬ 
sumption  of  a  grant. 

In  the  civil  law,  such  presumptions  are  said 
to  be  juris  et  de  jure . 

CONCORD.  An  agreement  op  supposed 
agreement  between  the  parties  in  levying  a 
fine  of  lands,  in  which  the  deforciant  (or  he 
who  keeps  the  other  out  of  possession)  ac¬ 
knowledges  that  the  lands  in  question  are  the 
right  of  complainant;  and  from  the  acknowl¬ 
edgment  or  admission  of  right  thus  made,  the 
party  who  levies  the  fine  is  called  the  cognizor, 
and  the  person  to  whom  it  is  levied,  the  cog- 
nizee ;  2  Bla.  Com.  350  ;  Cruise,  Uig.  tit.  35, 
c.  2,  §  33  ;  Comyns,  Dig.  Fine  (E,  9). 

CONCORDAT.  A  convention;  a  pact; 
an  agreement.  The  term  is  generally  con¬ 
fined  to  the  agreements  made  between  inde¬ 
pendent  governments,  and  most  usually  ap¬ 
plied  to  those  between  the  pope  and  some 
prince. 

CONCUBINAGE.  A  species  of  marriage 
which  took  place  among  the  ancients,  and 
which  is  yet  in  use  in  some  countries.  See 
CONCUBIN  ATUS. 

The  act  or  practice  of  cohabiting,  in  sexual 
commerce,  without  the  authority  of  law  or  a 
legal  marriage.  See  1  Brown,  Civ.  Law,  80  ; 
Merlin,  R6p.  ;  Dig.  32.  49.  4 ;  7.  1.  1 ;  Code, 
5.  27.  12. 


CONCUBINATUS.  A  natural  mar¬ 
riage,  as  contradistinguished  from  the  justte 
nuptice ,  or  justum  matrimonium ,  the  civil 
marriage. 

The  concubinatus  was  the  only  marriage  which 
those  who  did  not  enjoy  the  jus  connubii  could 
contract.  Although  this  natural  marriage  was 
authorized  and  regulated  by  law,  yet  it  pro¬ 
duced  none  of  those  important  rights  which 
flowed  from  the  civil  marriage,— such  as  the  pa¬ 
ternal  power,  etc. ;  nor  was  the  wife  entitled  to 
the  honorable  appellation  of  mater-familias,  but 
was  designated  by  the  name  of  concubina.  After 
the  exclusive  and  aristocratic  rules  relative  to  the 
'ormvbivrn  had  been  relaxed,  the  concubinatus 
fell  into  disrepute;  and  the  law  permitting  it  was 

repealed  by  a  constitution  of  the  Emperor  Leo  t  e 
Philosopher,  in  the  year  886  of  the  Christian  er  . 
See  Pateh-familias. 

f  CONCUBINE.  A  woman  who  cohabits 
with  a  man  as  his  wife,  without  being  man  ic  . 

CONCUR.  In  Louisiana.  To  <'laima 
sart  of  the  estate  of  an  insolvent  a  ong  w  i 

)ther  claimants,  6  M»rt-  usb«md’S  credil 
‘the  wife  concurs  with  her  h“~Tis,,cre<l1 
;ors,  and  claims  a  privilege  o\  e 
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CONCURRENCE.  In  French  Law. 

The  equality  ql  rights  or  privileges  which 
several  persons  have  over  the  same  thing :  as, 
lor  example,  the  right  which  two  judgment- 
creditors,  whose  judgments  were  rendered  at 
the  same  time,  have  to  be  paid  out  of  the 
proceeds  of  real  estate  bound  by  them.  Diet, 
de  Jur. 

CONCURRENT.  Running  together;  hav¬ 
ing  the  same  authority  :  thus,  we  say,  a  con¬ 
current  consideration  occurs  in  the  case  of 
mutual  promises ;  such  and  such  courts  have 
concurrent  jurisdiction,— that  is,  each  has  the 
same  jurisdiction. 

Concurrent  writs.  Duplicate  originals,  or 
several  writs  running  at  the  same  time  for  the 
same  purpose,  for  service  on  or  arrest  of  a  per¬ 
son,  when  it  is  not  known  where  he  is  to  be 
found ;  or  for  service  on  several  persons,  as 
when  there  are  several  defendants  to  an  action : 
Mozley  &  W.  Diet. 

CONCUSSION.  In  Civil  Law.  The 

unlawful  forcing  of  another  by  threats  of  vio¬ 
lence  to  give  something  of  value.  It  differs 
from  robbery  in  this,  that  in  robbery  the  thing 
is  taken  by  force,  while  in  concussion  it  is 
obtained  by  threatened  violence.  Heineccius 
Leg.  El.  §  1071.  ’ 

CONDEDIT.  In  Ecclesiastical  Law. 

I  ,  ":.nn1e.ot  a  Plea  entered  by  a  party  to  a 
libel  filed  in  the  ecclesiastical  court,  in  which 
14  “  pleaded  that  the  deceased  made  the  will 
which  is  the  subject  of  the  suit,  and  that  he 
was  of  sound  mind.  2  Eccl.  438  ;  6  id.  431. 

S  SS’cSTSi.  T°  "ntencel  t0 

To  declare  a  vessel  a  prize.  To  declare  a 
vessel  unfit  for  service ;  1  Kent,  102;  5  Esp. 

CONDEMNATION.  The  sentence  of  a 
competent  tribunal  which  declares  a  ship  unfit 
lor  service.  This  sentence  may  be  re-examined 
.  ‘"Sated  by  the  parties  interested  in  di«s. 


and 


dis- 

30 


.  %  hy  the  parties  interested  in 

t”  'hAA.  65  5  Abb<  ShipP'  15  i 

I  lie  judgment,  sentence,  or  decree  bv  which 
ESW  and  subJc‘ct  Jo  forfeiture  for 
laws  i- j'  °  revem'e»  navigation,  or  other 

n!™,  si  cT^  tl,C 

The  sentence  or  ju.igment  of  a  court  of  com¬ 
petent  jurisdiction  that  a  ship  or  vessel  taken 
as  a  prize  on  the  high  seas  was  liable  to  -am 
tore,  and  was  properly  and  lotrill,.  *  'Rj 
and  held  as  prize/  V  1  g  J  taPtured 

Some  of  the  grounds  of  onntn™  „„  i 
dem nation  are  :  Violation  o}  Zn(Z 
time  of  war;  2  Gall,  261 :  carrvinn  l 
land  goods;  5  Wall.  1  ‘>a.^<,^.j0ntra~ 

Breach  of  Blockade ;  id.  28,’  170*  '/La 

By  the  general  practice  of  the  law  of  n«, 
tions,  a  sentence  of  condemnation  is  -if  im«  *1 
generally  deemed  necessarv  in  order  to  div  ", 
*  Mb  of  ,  marl  t.W  „  a  prg,  °  fc 

8  property,  although  the  ship  may 


have  been  in  possession  of theeiZZT~~''~'' 
four  hours,  or  carried  infra  pra>s3 
139  ;  3  id.  97,  n. ;  Carth.  423;  1  Kent  l'0*5, 
104;  Cliitty,  Law  of  Nat.  99,  loo-  ]„\Z~ 
79;  Abb.  Shipp.  17  Weskett,  Ins!  •  &’ 
Ins.  402.  A  sentence  of  condemnin' 
generally  binding  everywhere;  Marsh  V 
402;  3  Kent,  103;  3  Wheat  246  a  r  ‘ 
434.  Knt.  on„  '•  fi8.t  4  Cm. 


434  But  see  1  Binn.  299,  n. ;'  7  Bingh.  4% 
l.tle  vests  completely  in  the  captors,  * 
lates  back  to  the  time  of  capture;  2  Russ  & 
M.  35;  15  Ves.  139.  ’  ™ss'  & 

1  lie  condemnation  of  prize  property  while 
lying  in  a  neutral  port  or  the  port  of  an  ally  i 

Rob  5285  V‘  498'  C°ntra'  iD  ElW  5 
See  Blockade. 

In  Civil  Law.  A  sentence  or  judgment 
winch  condemns  some  one  to  do,  to  give,  or  to 
pay  something,  or  which  declares  that  his 
claim  or  pretensions  are  unfounded. 

The  word  is  used  in  this  sense  by  common-law 
lawyers  also ;  though  it  i6  more  usual  to  say 
conviction,  both  in  civil  and  criminal  cases;  3 
131a.  Com.  291.  It  is  a  maxim  that  no  man  ought 
to  be  condemned  unheard  and  without  the  op¬ 
portunity  of  being  heard. 

CONDICTIO  (Lat.  from  condicere ). 

In  Civil  Law.  An  assignment ;  a  sum¬ 
mons. 

A  personal  action.  An  action  arising  from 
an  obligation  to  do  or  give  some  certain,  pre¬ 
cise,  and  defined  thing ;  Inst.  3.  15.  pr. 

Condictio  is  a  general  name  given  to  personal 
actions,  or  actions  arising  from  obligations,  and  is 
distinguished  from  vindicatio  (real  action),  an  ac¬ 
tion  to  regain  possession  of  a  thing  belonging  to  the 
actor,  and  from  mixed  actions  (actiones  mixta). 
Condictio  is  also  distinguished  from  an  action  ex 
stipulatu,  which  is  a  personal  action  which  lies 
where  the  thing  to  be  done  or  given  is  uncertain 
in  amount  or  i(  entity.  See  Calvinus,  Lex. ;  Hal¬ 
ifax,  Anal.  117. 

CONDICTIO  EX  LEGE.  An  action 
arising  where  the  law  gave  a  remedy  but  pro¬ 
vided  no  appropriate  form  of  action,  fab 
vinus,  Lex. 

CONDICTIO  INDEBITATI.  An  action 
»»  hich  lies  to  recover  that  which  the  phunti 
las  paid  to  the  defendant,  by  mistake,  an 
which  he  was  not  bound  to  pay,  either  i 
fact  or  in  law. 

This  action  does  not  lie  if  the  money 
cequitate,  or  by  a  natural  obligation*  „.a6 
who  made  the  payment  knew  that  not i  ^ 
due  ;  for  qui  consult o  clat ,  quod  non  \  debt  a  ,  z7  ^ 
sumitur  donare.  Bell,  Diet.;  Calvinus, -Ut  * 9 
Karnes,  Eq.  307.  * 

CONDICTIO  REI  FURTIVA3.  ^ 
action  against  the  thief  or  his  heir  to  ic 
the  thing  stolen. 

-  CONDICTIO  SINE  CAUSA-  ^ 

action  by  which  any  thing  which 

parted  with  without  consideration  ^  0f 

recovered.  It  also  lay  in  .case  ot  Jl  |icea. 
consideration,  under  certain  circ*unns  • 
Calvinus,  Lex.  qqie 

CONDITION.  In  Civil  Law-  ^  (b0 
situation,  of  every  person  in  some  0Ilt- 


ex 
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Tfartk  orders  of  persons  which  compose  the 
11  ril  order  of  society  and  allot  to  each  per- 
^Ttherein  a  distinct,  separate  rank.  Domat, 

tom.  ii.  I- 1. *•  9> soc-  L  arL  riH;  .  , 

A  paction  or  agreement  which  regulates 
tint  which  the  contractors  have  a  mind  should 
be  done  if  a  case  which  they  foresee  should 
conic  to  pass.  Domat,  tom.  i.  1.  1,  tit.  1,  see.  4. 

Casual  conditions  are  such  as  depend  upon 
accident,  and  are  in  no  wise  in  the  power  of 
the  person  in  whose  favor  the  obligation  is 
entered  into. 

Mixed  conditions  are  such  as  depend  upon 
the  joint  wills  of  the  person  in  whose, favor 
the  obligation  is  contracted  and  of  a  third 
If  you  marry  my  cousin,  I  will 


person 


as,  “ 


give,”  etc.  Pothier. 

"  Potestative  conditions  are  those  which  are 
in  the  power  of  the  person  in  whose  favor  the 
obligation  was  contracted :  as,  if  I  contract 
to  give  ray  neighbor  a  sum  of  money  in  ease 
he  cuts  down  a  tree. 

Resolutory  conditions  are  thosfe  which  are 
added  not  to  suspend  the  obligation  till  their 
accomplishment,  but  to  make  it  cease  when 
they  are  accomplished. 

Suspensive :  obligations  are  those  which  sus¬ 
pend  the  obligation  until  the  performance  of 
the  condition.  They  are  casual,  mixed,  or 
potestative. 

Domat  says  conditions  are  of  three  sorts. 

n  first  tend  to  accomplish  the  covenants  to 
*nch  they  are  annexed.  The  second  dis- 
covenants.  The  third  neither  accom¬ 
pli  nor  avoid,  but  create  some  change. 

*en  a  condition  of  the  first  sort  comes  to 
w  the  covenant  is  thereby  made  effectual. 
thincr?e  °  C.0n^0ns  of  the  second  sort,  all 
bvtCi;rin  m  the  condition  they  were  in 
is  'enant»  and  the  effect  of  the  condition 
Pass  aJPr  UDtl  tbe  condition  comes  to 
■•tit.  i  Vfe  covenant  is  void.  Domat,  lib 
of  :  ’  §  art-  6  et  sea.  See 


Pt.  i, 


«  ^  se(l •  See  Pothier,  Obi. 

In  n2art*  §  1 5  Pt-  ii.  c.  3,  art.  2. 
tiY?*;?0lnmon  Law.  “ 
froi  .tuatlon  of  i 


The  status  or  rela- 
^nTthp  ^^rri-a  Person  in  the  state  arising 
«i  ire  "  atr  Thus,  a  per° 

Jain  privil,.,,  j”e  *s.  ar)  infant,  with  eer- 
abound  to\f  an'^ Usabilities.  Every  person 
*>tli  w]iom  hedVl1®  COnd*don  op  the  person 

^ifyinJor 'f0?1  r.estr‘et‘on>  or  limitation 

W|^itJscpn„TctTS  thG  °riginal  act  With 

1^ ,0r  its  Ohio, .f*C°ntract  or  aSr«<*ment  which 
T  P,inein,aJo  ,i;  !',Spend.  rescind,  or  modify 
S  8Uspen,l,  r,'['rHtlon’  °r,  in  a  oa.se  of  a  will, 
1  lion  'G'  °r  m°d*fy  the  devise  or 
i -J  mo<lUs  °Uvie!|!  Inst.  n.  730. 

lhh  Restate  annexed  by  him  that 

fin:by  an  estate”^  fGSt  °r  n"ht.t0  the  same> 
taint '  enl}»rrre(j  ’  etc,»  may  either  be  de- 
A  er,t-  £V  Created  uP°n  an  uncer- 
con  1Ualificaiio  Lltt*  201  «• 

of  TmT  ^^iotion  annexed  to  a 

Si*nCa^a  Portion l’  W  lereby  d  is  provided 
]>  0rin  cS?ularevcnt  does  or  does  not 
he  grantor  or  grantee  does 


or  omits  to  do  a  particular  act,  an  estate  shall 
commence,  be  enlarged,  or  be  defeated. 
Greenl.  Cruise,  Dig.  tit.  xiii.  c.  i.  &  l 
A  future  uncertain  event  on  the  happening 
or  the  non-happening  of  which  the  aceom- 
phshment,  modification,  or  rescission  of  a  tes¬ 
tamentary  disposition  is  made  to  depend. 

A  condition  annexed  to  a  bond  is  usually 
termed  a  defeasance,  which  see.  A  condition 
defeating  a  conveyance  of  land  in  a  certain  event 
is  generally  a  mortgage.  See  Moktgage.  Con¬ 
ditions  annexed  to  the  realty  are  to  be  distin¬ 
guished  from  limitations  ;  a  stranger  may  take 
advantage  of  a  limitation ,  but  only  the  grantor 
or  his  heirs  of  a  condition ;  2  Dutch.  1 ;  3  id.  376  ; 

Paine,  545 ;  a  limitation  alwrays  determines  an 
estate  without  entry  or  claim,  and  so  doth  not  a 
condition  ;  Sheppard,  Touchst.  121 ;  2  Bla.  Com. 
loo ;  4  Kent,  122,  127 ;  3  Gray,  142 ;  19  N.  Y. 
100  :  from  conditional  limitations ;  in  case  of  a 
condition,  the  entire  interest  in  the  estate  does 
not  pass  from  the  grantor,  but  a  possibility  of 
reverter  remains  to  him  and  to  his  heirs  and  de¬ 
visees;  in  case  of  a  conditional  limitation,  the 
possibility  of  reverter  is  given  over  to  a  third 
person  ;  3  Gray,  142  :  from  remamders  ;  a  condi¬ 
tion  operates  to  defeat  an  estate  before  its  natu¬ 
ral  termination,  a  remainder  takes  effect  on  the 
completion  of  a  preceding  estate  ;  Co.  Litt.  But¬ 
ler’s  note  94:  from  covenants ;  a  covenant  may 
be  said  to  be  a  contract,  a  condition,  something 
affixed  nomine  pcence  for  the  non-fulfilment  of  a 
contract ;  the  question  often  depends  upon  the 
apparent  intention  of  the  parties,  rather  than 
upon  fixed  rules  of  construction ;  if  the  clause 
iu  question  goes  to  the  wrhole  of  the  considera¬ 
tion,  it  is  rather  to  be  held  a  condition ;  2  Par¬ 
sons,  Contr.  31;  Platt,  Cov.  71;  10  East,  295; 
see  2  Stockt.  489  ;  6  Barb.  386  ;  4  Harr.  Del.  1 17 ; 
a  covenant  may  be  made  by  a  grantee,  a  condi¬ 
tion  by  the  grantor  only  ;  2  Co.  70  :  from  charges  ; 
if  a  testator  create  a  charge  upon  the  devisee  per¬ 
sonally  in  respect  of  the  estate  devised,  the  de¬ 
visee  takes  the  estate  on  condition,  but  where  a 
devise  is  made  of  an  estate  and  also  a  bequest  of 
so  much  to  another  person,  payable  “  thereout” 
or  u  therefrom”  or  “  from  the  estate,”  it  is  rather 
to  be  held  a  charge ;  4  Kent,  604 ;  12  Wheat.  498  ; 

4  Mete.  523;  1  N.  Y.  483;  14  M.  &  W.  698. 
Where  a  forfeiture  is  uot  distinctly  expressed  or 
implied,  it  is  held  a  charge  ;  10  Gill  &  J.  4S0  ;  10 
Leigh,  172.  See,  also,  38  Me.  18  ;  1  Powell,  Dev. 
6647 

Affirmative  conditions  are  positive  condi¬ 
tions. 

Affirmative  conditions  implying  a  negalive 
are  spoken  of  by  the  older  writers ;  but  no 
such  class  is  now  recognized.  Shep.  Touchst. 

in. 

Collateral  conditions  are  those  which  re¬ 
quire  the  doing  of  a  collateral  act.  Shep. 
Touchst.  117. 

Compulsory  conditions  are  such  as  expressly 
require  a  thing  to  be  done. 

Consistent  conditions  are  those  which  agree 
with  the  other  parts  of  the  transaction. 

Copulative  conditions  are  those  winch  are 
composed  of  distinct  parts  or  separate  condi¬ 
tions,  all  of  which  must  be  perform***  .  uy 
are  generally  conditions  precedent,  >u  may 
be  subsequent.  Powell,  Dev.  e. 

Covert  conditions  are  implied  conditions. 
Conditions  in  deed  are  express  comb hons. 
Disjunctive  conditions  are  those  which  re- 
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quire  the  doing  of  one  of  several  things.  It  a 
condition  become  impossible  in  the  copulative, 
it  may  be  taken  in  the  disjunctive.  Yiner, 
Abr.  Condition  (S  b)  (Y  b  2). 

Express  conditions  are  those  which  are  cre¬ 
ated  bv  express  words.  Co.  Litt.  328. 

Implied  conditions  are  those  which  the  law 
supposes  the  parties  to  have  had  in  mind  at 
the  time  the  transaction  was  entered  into, 
though  no  condition  was  expressed.  Shep. 
Touchst.  117. 

Impossible  conditions  are  those  which  can¬ 
not  be  performed  in  the  course  of  nature. 

Inherent  conditions  are  such  as  are  annexed 
to  thennt  reserved  out  of  the  laud  whereof  the 
estate  is  made.  Shep.  Touchst.  118. 

Insensible  conditions  are  repugnant  condi¬ 
tions. 

Conditions  in  law  are  implied  conditions. 
The  term  is  also  used  by  the  old  writers  with¬ 
out  careful  discrimination  to  denote  limita¬ 
tions,  and  is  little  used  by  modern  writers. 
Littleton,  §  380;  2  Bla.  Com.  155. 

Lawful  conditions  are  those  which  the  law 
allows  to  be  made. 

Positive  conditions  are  those  which  require 
that  the  event  contemplated  should  happen. 

Possible  conditions  are  those  which  may  be 
performed. 

Precedent  conditions  are  those  which  are 
to  be  performed  before  the  estate  or  the  obliga¬ 
tion  commences,  or  the  bequest  takes  effect. 
Powell,  Dev.  c.  15.  A  bond  to  convey  land 
on  the  payment  ot  the  purchase- monev  fur¬ 
nishes  a  common  example  of  a  condition  pre¬ 
cedent.  9  Cush.  95.  They  are  distinguished 
from  conditions  subsequent*. 

Repugnant  conditions  are  those  which  are 
inconsistent  with,  and  contrary  to,  the  oricrinal 
act.  ° 

Restrictive  conditions  are  such  as  contain  a 
restraint;  as,  that  a  lessee  shall  not  alien. 
Shep.  Touchst.  118.  v 

Single  conditions  are  those  which  require 
the  doing  of  a  single  thing  only. 

Subsequent  conditions  are  those  whose  ef¬ 
fect  is  not  produced  until  after  the  vesting  of 
the  estate  or  bequest  or  the  commencement  of 
the  obligation. 

A  mortgage  with  a  condition  defeating  the  con¬ 
veyance  in  a  certain  event  is  a  common  example 
of  a  condition  subsequent.  All  conditions  must 
be  either  precedent  or  subsequent.  The  charac¬ 
ter  of  a  condition  in  this  respect  does  not  depend 
upon  the  precise  form  of  words  used  ;  7  Gill  &  J 
TXi'  :  ^  Dali.  317 ;  2  Johns.  148;  20  Barb 
42o  :  6  Me.  106 ;  10  id.  318  ;  1  Va.  Cas.  138  4 

Rand.  352  ;  6  J.  J.  Marsh.  161  ;  6  Litt.  151  •  1 
8 pen c.  435 ;  1  La.  An.  424;  1  Wise.  527;  nor 
upon  the  position  of  the  words  in  the  instrument  • 

1  Term,  045:  6  id.  668 :  Cas.  temp.  Talb.  166- 
the  question  is  whether  the  conditional  event  is 
to  happen  before  or  after  the  principal ;  4  Rand 
35$  The  word  “if”  implies  a  condition  [mx-e- 

c^bb  RWp.er§  S*  COntrOUe<i  0th«  *  ords ; 

f A  cfndi,iont  are  those  which  are 

forbidden  by  law. 

TnV?P'  aw?  those  which,  firtt,  require  the  ner 

naance  ol  gome  act  which  is  forbidden  by  hw, 


or  which  h  malum  in  ;  or, 
omission  of  some  act  commanded  bv  V  . .  “* 
third ,  those  which  encourage  such  act’*  '  % 

sious ;  1  P.  Wins.  189.  or  oni*- 

J  oid  conditions  are  those  which  am 
validity  or  effect.  **  of 

Creation  of.  Conditions  must  be  made  at 
the  same  time  as  the  original  conveyance  or 
contract,  but  may  be  by  a  separate  mstro 
ment,  which  is  then  considered  as  eonstitut- 
ing  one  transaction  with  the  ori<rinal :  5  $  J 
R.  375  ;  7  ^  &  S.  335  ;  3  Hill,  95  •  3  M’end 
208;  10  Ohio,  433;  10  N.  II.  64:  2  Me 
132;  7  Pick.  157;  6  Blackf.  113.  Condi¬ 
tions  are  sometimes  annexed  to  and  depend¬ 
ing  upon  estates,  and  sometimes  annexed  to 
and  depending  upon  recognizances,  statutes, 
obligations,  and  other  things,  and  are  also 
sometimes  contained  in  acts  of  parliament 
and  records  ;  Shep.  Touchst.  117. 

Unlawful  conditions  are  void.  Conditions 
in  restraint  of  marriage  generally  are  held 
void;  13  Mo.  211 ;  see  10  Penn.  350;  other¬ 
wise  of  conditions  restraining  from  marriage 
to  a  particular  person,  or  restraining  a  widow 
from  a  second  marriage ;  10  E.  L.  \  Fq.  139; 

2  Sim.  255;  6  Watts,  213;  10  id.  348.  A 
condition  in  general  restraint  of  alienation  is 
void;  1  Denio,  449;  14  Miss.  730;  24  id. 
203  ;  6  East,  173  ;  and  see  21  Pick.  42 ;  but 
a  condition  restraining  alienation  for  a  limited 
time  may  be  good  ;  Co.  Litt.  223  ;  2  S.  &  K. 
573;  1  Watts,  389;  10  id.  S25. 

Where  land  is  devised,  there  need  be  no 
limitation  over  to  make  the  condition  good ; 
1  Mod.  300  ;  1  Atk.  361 ;  but  where  the  sub¬ 
ject  of  the  devise  is  personalty  without  a 
limitation  over,  the  condition,  if  subsequent, 
is  held  to  be  in  terror em  merely,  and  void, 

3  Whart.  575.  But  if  there  be  a  limitation 
over,  a  non-compliance  with  the  condition 
divests  the  bequest;  1  Eq.  Cas.  Abr.  H- 
A  limitation  over  must  be  to  persons  who 
could  not  take  advantage  of  a  breach,  - 
Caines,  346;  1  Wend.  388;  2  Conn.  F°6;  A 
gift  of  personalty  may  not  be  on  condition 
subsequent  at  common  law,  except  as 
stated  ;  1  Rolle,  Abr.  412.  See  21  Mo. 

Any  words  suitable  to  indicate  the  inten  h 
of  the  rnrties  may  be  used  in  the  creation 
a  condition  :  “  On  condition  ”  is  a  common 

form  of  commencement.  ,  t0 

Formerly,  much  importance  was  atta°  J 
the  use  of  particular  and  formal  wora> 
creation  of  a  eonditiou.  Three  phrases* ‘  7:tj0n 
by  the  old  writers  by  the  use  of  which*  ^  ^ 
w  as  created  without  words  giving  a  njv 
entry.  These  were  Sub  condition*  (Dn°  nyod 
Proviso  ita  quod  (Provided  always) *  125. 

(So  that).  Littleton,  331  ;  Shep.  To '  ^on 

Amongst  the  words  used  to  create  a  j 

where  a  clause  of  re-entry  was  added  ’  ,  5» 
si  eontingat  (If  it  shall  happen),  Jj? ^  alld  in 
(10.  Coma  (On  account  of)  ;  other 

case  of  the  king’s  grants,  but  not  ?  f 
person,  ad  faciendum  or  facietulo,  ea  1 
effectual  or  ad propositvm.  For  a' on  are  pot 

for  years,  such  precise  words  of  covd  ^id, 
required.  Co.  Litt.  204  b .  Ib  a  p1  >  ,  a  con- 

inay  be  present  a  modus,  a  condition,  tb* 

sideration  :  the  words  of  creation  are 
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mod  US; 
“^deration. 


T^hnical  words  in  a  will  will  not  create  a 
1  where  it  is  unreasonable  to  suppose 


intended  toereate  a  technical 
that  the  ■  J  142.  The  words  of  con- 

jVnn'nced  be  "in  no  particular  place  in  the 

dition  nee  _  645;  6  {d  668> 

^Construction  of.  Conditions  which  go  to 
jL  an  estate  or  destroy  an  aet  are  strictly 
Q  „(i  •  while  those  which  go  to  vest  an 
wtateare  liberally  construed  ;  Crabb,  R.  P. 
f4s0  l7  N.  Y!  84 ;  4  Gray,  140;  35  N. 
jfJjV;  18  Ill.  431;  15  How.  323.  The 
condition  of  an  obligation  is  said  to  be  the 
lan<rua"e  of  the  obligee,  and  for  that  reason  to 
be  construed  liberally  in  favor  of  the  obligor  ; 
Co  Litt.  42  a,  183  a;  2  Parsons,  Contr.  22; 
Shep.  Touchst.  375,  376;  Dy.  14  5,  17  a  ; 
1  Johns.  267.  But  wherever  an  obligation  is 
imposed  by  a  condition,  the  construction  is  to 
be  favorable  to  the  obligee ;  1  Sumn.  440. 

Performance  should  be  complete  and  ef¬ 
fectual;  1  Rolle,  Abr.  425.  An  inconsidera¬ 
ble  casual  failure  to  perform  is  not  non-per- 
forraanee;  6  Dana,  44;  17  N.  Y.  34.  Any 
one  who  has  an  interest  in  the  estate  may 
perform  the  condition  ;  but  a  stranger  gets  no 
benefit  from  performing  it;  10  S.  &  R.  186. 
Conditions  precedent,  if  annexed  to  land,  are 
to  be  strictly  performed,  even  when  affecting 
marriage;  ’l  Mod.  300;  4  Atk.  361.  Con¬ 
ditions  precedent  can  generally  be  exactly 
performed ;  and,  at  any  rate,  equity  will  not 
generally  interfere  to  avoid  the  consequences 
of  non-performance ;  3  Ves.  Ch.  89;  1  Atk. 
SCI;  3  id.  330;  West,  350;  2  Brown,  Ch. 
431.  But  in  cases  of  conditions  subsequent, 
equity  will  interfere  where  there  was  even  a 
partial  performance,  or  where  there  is  only  a 
delay  of  performance ;  Crabb,  R.  P.  §  2160; 
4  Ind.  628 ;  26  Me.  525.  This  is  the  ground 
equitable  jurisdiction  over  mortgages, 
enerally,  where  there  is  a  gift  over  in  uasu 
oi  non-performance,  the  parties  will  be  held 
re  strictly  to  a  performance  than  where  the 
heirs6  °f  ^  *S  * 0  revert  to  the  grantor  or  his 

a  Sre  C(?n(^^*10ns  are  liberally  construed, 
mav  kn,  Pei?°™ance  is  also  required  ;  and  it 
exact  n  f(1’  ln  ^!e  same  way,  that  a  non- 
strict  l!fr,?rma.nce  *s  aH°wed  where  there  is  a 
Qenp  n nructl°n  the  condition, 

liniitofl  i*  w  ,re  no  time  of  performance  is 
mav  DpVfif  W  l0t  ^as  ^ie  benefit  of  the  contract 
at  anv  1  condition  when  he  pleases, 
Litt  on  :lurinr  hi3 1Ife;  riow(1- 16;  Co. 
quested  *  r  ’  ? .  nee(l  n°t  do  it  when  re- 
Pfirformancpk,Jltt'  209  a‘  But  a  prompt 
°f  a  test'itnn  ne^essary  to  carry  out  the  will 
lifetime  in  Ji  •  i  beneficiary  shall  not  liave  a 
&  H.  3c4  1Icll  to  Perform  the  condition  ;  5 
aian<l  is  new!  case»  no  previous  de- 

1 *n  a  i  5  S.  &  R.  385.  But  even 

Al hr  449  sonable  time  is  allowed ;  1  Rolle, 

can  cW  ^.agreed  upon,  neither  party 
but  either  may  with  con¬ 


sent  of  the  other.  See  Contract-  Per¬ 
formance;  1  Rolle,  444;  11  Vt  612-  3 
Leon.  260.  ’ 

Non-performance  of  a  condition  which  was 
possible  at  the  time  of  its  making,  but  which 
has  since  become  impossible,  is  excused  if  the 
impossibility  is  caused  by  act  of  God  ;  10  Pick. 
507 ;  or  by  act  of  law,  if  it  was  lawful  at  its 
creation;  4  Monr.  158;  1  Penn.  495;  or  by 
the  act  of  the  party;  as,  when  the  one  im¬ 
posing  the  obligation  accepts  another  thing  in 
satisfaction  or  renders  the  performance  im¬ 
possible  by  his  own  default ;  21  Pick.  389  ;  1 
Paine,  652;  6  Pet.  745;  1  Cow.  339.  If  per¬ 
formance  of  one  part  becomes  impossible  by 
act  of  God,  the  whole  will,  in  general,  be  ex¬ 
cused  ;  1  B.  &  P.  242;  Cro.  Eliz.  280 ;  5  Co. 
21 ;  1  Ld.  Raym.  279. 

The  effect  of  conditions  may  be  to  suspend 
the  obligation;  as,  if  I  bind  myself  to  convey 
an  estate  to  you  on  condition  that  you  first 
pay  one  thousand  dollars,  in  which  case  no 
obligation  exists  until  the  condition  is  per- 
formed  :  or  may  be  to  rescind  the  obligation ; 
as,  if  you  agree  to  buy  my  house  on  condition 
that  it  is  standing  unimpaired  on  the  tenth  of 
May,  or  I  convey  to  you  my  farm  on  condition 
that  the  conveyance  shall  be  void  if  I  pay  you 
one  thousand  dollars,  in  such  cases  the  obliga¬ 
tion  is  rescinded  by  the  non-performance  of 
the  condition  :  or  it  may  modify  the  previous 
obligation  ;  as,  if  I  bind  myself  to  convey  my 
farm  to  you  on  the  payment  of  four  thousand 
dollars  if  you  pay  in  bank  stock,  or  of  five 
thousand  if  you  pay  in  money :  or,  in  case  of 
gift  or  bequest,  may  qualify  the  gift  or  be¬ 
quest  as  to  amount  or  persons. 

The  effect  of  a  condition  precedent  is,  when 
performed,  to  vest  an  estate,  give  rise  to  an 
obligation,  or  enlarge  an  estate  already  vested; 
12  Barb.  440.  Unless  a  condition  precedent 
be  performed,  no  estate  will  vest;  and  this 
even  where  the  performance  is  prevented  by 
the  act  of  God  or  of  the  law ;  Co.  Litt.  42 ;  2 
Bla.  Com.  157;  4  Kent,  125;  4  Jones,  No. 
C.  249.  Not  so  if  prevented  by  the  party 
imposing  it;  13  B.  Monr.  163;  2  Vt.  469.^ 

If  a  condition  subsequent  was  void  at  its 
creation,  or  becomes  impossible,  unlawful,  or 
in  any  way  void,  the  estate  or  obligation  re¬ 
mains  intact  and  absolute;  2  Bla.  Com.  157; 


ia.  103. 

1  case  of  a  condition  broken,  if  the  grantor 
possession,  the  estate  revests  at  once ;  5 

s.  321  ;  5  S.  &  R.  375  ;  32  Me.  394.  But 

2  N.  IL  120.  But  if  the  p-antor  is  out  of 
ession,  he  must  enter;  8  Blackf.  138;  12 
.194;  18  Conn.  535;  8  N.  H.  477  ;  34 
322 ;  8  Exch.  67 ;  and  is  then  in,  as  ot 

>revious  estate  ;  Co.  Litt.  Butler  s  note  94. 

;  is  usually  said  in  the  older  books  that  a 
lition  is  not  assignable,  and  that  no  one 
the  grantor  and  his  heirs  can  take  advan- 
:  of  a  breach;  Gilbert,  Ten.  26.  Statu- 
liave  equal  rights  in  this  respect  with 
mon-law, \eirs ;  2  Conn.  196  ;  18  id.  635; 
le  625 ;  and  in  some  of  the  Dnited  States 
•ommon-latv  rule  has  been  broken  in  upon, 
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and  the  devisee  may  enter;  13  S.  &  R.  172; 
1G  Penn.  150;  5  Pick.  528;  10  id.  306;  con¬ 
tra,  2  Caines,  345;  20  Barb.  455;  while  in 
others  even  an  assignment  of  the  grantor’s  in¬ 
terest  is  held  valid,  if  made  after  breach  ;  4 
Harr.  Uel.  140;  and  of  a  particular  estate; 
19  N.  Y.  100.  In  equity,  a  condition  with  a 
limitation  over  to  a  third  person  will  be  re¬ 
garded  as  a  trust,  and,  though  the  legal  rights 
of  the  gr&ntor  and  his  heirs  may  not  be  de¬ 
stroyed,  equity  will  follow  him  and  compel  a 
performance  of  the  trust;  Co.  Litt.  236  a;  6 
Pick.  306;  9  Watts,  60;  2  Conn.  201. 

Consult  Blaekstone ;  Kent,  Commentaries ; 
Crabb  ;  Washburn  ;  Leake  ;  Real  Prop.  ; 
Parsons,  Contracts. 


CONDITIONAL  FEE.  A  fee  which,  at 
the  common  law,  was  restrained  to  some  par¬ 
ticular  heirs,  exclusive  of  others. 

It  was  called  a  conditional  fee  by  reason  of  the 
condition,  expressed  or  implied  in  the  donation 
of  it,  that  if  the  donee  died  without  such  par 
tieular  heirs,  the  land  should  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all 
grants  whatsoever,  that,  on  failure  of  the  heirs 
specified  in  the  grant,  the  grant  should  be  at  an 
end  and  the  land  return  to  its  ancient  proprietor. 

feuch  a  gift,  then,  was  held  to  be  a  gift  upon 
condition  that  it  should  revert  to  the  donor  ii 
the  donee  had  no  heirs  of  his  body,  but,  if  he  had 
it  should  then  remain  to  the  donee.  It  was! 
therefore,  called  a  fee  simple,  on  condition  that 
the  donee  had  issue.  As  soon  as  the  donee  had 
issue  born,  his  estate  was  supposed  to  become 
absolute,  by  the  performance  of  the  condition  — 
at  least  so  tar  absolute  as  to  enable  him  to  charge 
or  to  alienate  the  land,  or  to  forfeit  it  for  treason 
But  on  the  passing  of  the  statute  of  Westminster 
II.,  commonly  called  the  statute  De  bonis  Con - 
ditionalibus,  the  judges  determined  that  the  donee 
had  no  longer  a  conditional  fee  simple  which  be¬ 
came  absolute  and  at  his  own  disposal  as  soon  as 
any  issue  was  born  ;  but  they  divided  the  estate 
into  two  parts,  leaving  the  donee  a  new  kind  of 
particular  estate,  which  they  denominated  a  fee 
tau ;  and  vesting  in  the  donor  the  ultimate  fee 
simple  of  the  land,  expectant  on  the  failure  of  is- 
s.ue *  ,  ich  expcctant  estate  wa6  called  a  reversion 
And  hence  it  is  said  that  tenant  in  fee  tail  is  bv 
virtue  of  the  statute  be  bonis.  2  Bla.  Com.  112. 

CONDITIONAL  LIMIT AtI°N.  a  con¬ 
dition  followed  by  a  limitation  over  to  a  third 
person  in  case  the  condition  be  not  fulfilled  or 
there  be  a  breach  of  it. 

A  condition  determines  an  estate  after  broach 
upon  entry  or  claim  by  the  proper  person  ;  a  toil 
tation  marks  the  period  which  determines  an 
estate  without  any  act  on  the  part  of  him  who 

Convg2043  Bla'  COm-  155 ;  11  Metc- 103;  Walk 

Consult  Condition;  Limitation-  1 
Washburn,  Ileal  Prop.  459;  4  Kent,  122, 
137 ;  1  Preston.  Est.  §§  40,  41,  93.  ’ 

CONDITIONAL  STIPULATION  Tn 

in1 5VL,7;. A  8tipulation  on  ««««£ 

CONDITIONS  OF  SALE.  Tho 

nro”  'v'u<‘'‘ 1,10  vendor  of  property  by  auction 
proposes  to  sell  it.  *  1  3  )  auction 


The  instrument  containing— ^7?^ 
when  reduced  to  writing  or  pnntin.r  Wms> 
It  is  always  prudent  and  advisable  that  a 
conditions  of  sale  should  be  printed  and  J* 
posed  in  the  auction-room :  when  «o 
they  are  binding  on  both  parties,  and  not’ 
that  is  said  at  the  time  of  sale,  to  add  to  ° 
vary  such  printed  conditions,  will  be  of  a* 
avad;  1  H.  Blackst.  289;  12  East,  6  « 
\es.  Ch.  330;  15  id.  521;  2  Munf.  119.’  f 
Des.  Ch.  573  ;  2  id.  320;  11  Johns.  6J; 
Lampb.  See  forms  of  conditions  of  sale’  in 
Babmgton,  Auct.  233-243  ;  Sngden,  Vend 
Appx.  no.  4. 


CONDONACION.  In  Spanish  Law 

Ihe  remission  of  a  debt,  either  expressly  or 
tacitly;  14  Am.  L.  Reg.  641. 

.  CONDONATION.  The  conditional  for¬ 
giveness  or  remission,  by  a  husband  or  wife, 
of  a  matrimonial  offence  which  the  other  has 
committed. 

“A  blotting  out  of  an  offence  [against  the 
marital  relation]  imputed  so  as  to  restore 
the  offending  party  to  the  same  position  he  or 
she  occupied  before  the  offence  was  com¬ 
mitted;”  1  Sw.  &  Tr.  334.  See*  as  to  this 
definition,  2  Bish.  Mar.  &  Div.  §  35. 

While  the  condition  remains  unbroken, 
condonation,  on  whatever  motive  it  proceed¬ 
ed,  is  an  absolute  bar  to  the  remedy  for  the 
particular  injury  condoned ;  Bish.  Mar.  & 
Div.  §  354. 

The  doctrine  of  condonation  is  chiefly, 
though  not  exclusively,  applicable  to  the 
offence  of  adultery.  It  may  be  either  ex¬ 
press,  i.  e.  signified  by  words  or  writing,  or 
implied  from  the  conduct  of  the  parties.  The 
latter,  however,  is  much  the  more  common; 
and  it  is  in  regard  to  that  that  the  chief  legal 
difficulty  has  arisen.  The  only  general  rule 
is,  that  any  cohabitation  with  the  guilty 
party,  after  the  commission  of  the  offence, 
and  with  the  knowledge  or  belief  on  the  part 
of  the  injured  party  of  its  commission,  will 
amolint  to  conclusive  evidence  of  condona¬ 
tion.  The  construction,  however,  is  wore 
strict  when  the  wife  than  when  the  husban 
is  the  delinquent  party;  Bisli.  Mar.  &  y lV* 
§§  355-371 .  But  a  mere  promise  to  condone 
is  not  in  itself  a  condonation  ;  1  Sw.  &  lr* 
183 ;  3  Grant,  N.  C.  Ch.  431 ;  19  Ala.  863, 
but  see,  contra,  3  Blaekf.  202,  where  there 
was  only  an  unaccepted  inducement  hen  0 
to  the  wife  to  return.  Knowledge  ot 
offence  is  essential ;  60  Ind.  259 ;  I  ^ra  '  ’ 
245  ;  23  Ark.  615.  #  .  the 

Every  implied  condonation  is  upon  ^ 
implied  condition  that  the  party  forgiven 
abstain  from  the  commission  of  the  like  o 
thereafter;  and  also  treat  the  forgiving  Pa  ^ 
in  all  respects,  with  conjugal  kindness.  ^ 
at  least,  is  the  better  opinion ;  ™°.u£  rjse 
latter  branch  of  the  proposition  has 
to  much  discussion.  It  is  not  r,^ot"Vtj1e 
therefore,  that  the  subsequent  injury  *  gg> 
same  kind,  or  proved  with  the  same  o  t<l 
or  sufficient  of  itself,  when  proved,  to  w 
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'"T'Vp  or  separation.  Accordingly,  it 
*  dl'  Melt  a  course  of  unkind  and  cruel 
seems  wi|j  revive  condoned  adultery, 
(r“a  A  the  latter  be  a  ground  of  divorce  a 
th"‘i  matrimonii,  while  the  former  will  at 
C‘  t  nnlv  authorize  a  separation  trom  bed 
m°l  board;  1  Edw.  Ch.  439;  4  Paige,  Ch. 
“j.  U  Vend.  637  ;  31  N.  J.  Eq.  225 ;  6 
V  572;  8  Oreg.  224. 
rnndonation  is  not  so  strict  a  bar  against 
the  wife  as  the  husband ;  3  Md.  Ch.  21  ;  32 
£  279;  1  Bradw.  245;  1  Hag.  Ec.  773. 

The  presumption  of  condonation  from  co¬ 
habitation  in  cases  of  cruelty  is  not  so  strong 
as  in  cases  of  adultery;  2  Bish.  Mar.  &  Div. 
g  50  et  set].  Sec  5  Am.  L.  Reg.  N.  8.  641. 

'  CONDUCTIO  (Lat.).  A  hiring ;  a  bail¬ 
ment  for  hire. 

It  is  the  correlative  of  locatio ,  a  letting  for  hire. 
Condudi  actio ,  in  the  civil  law,  is  an  action  which 
the  hirer  of  a  thine:  or  hie  heir  had  against  the 
latter  or  his  heir  to  be  allowed  to  use  the  thing 
hired.  Condncere ,  to  hire  a  thing.  Conductor,  a 
hirer,  a  carrier ;  one  who  undertakes  to  perform 
labor  on  another’s  property  for  a  specified  sum. 
Conduct  us,  the  thing  hired.  Calvinus,  Lex. ;  Du 
Cange ;  2  Kent,  586. 

CONE  AND  KEY.  A  woman  at  four¬ 
teen  or  fifteen  years  of  age  may  take  charge 
of  her  house  and  receive  cone  and  key  (that 
is,  keep  the  accounts  and  keys).  Cowel. 
Said  bv  Lord  Coke  to  be  cover  and  keye, 
meaning  that  at  that  age  a  woman  knew  what 
in  her  nouse  should  be  kept  under  lock  and 
key.  Co.  2d  Inst.  203. 

CONFECTIO  (Lat.  from  confcere).  The 
making  and  completion  of  a  written  instru¬ 
ment.  5  Co.  1. 

CONFEDERACY.  In  Criminal  Law. 

An  agreement  between  two  or  more  persons 
to  do  an  unlawful  act  or  an  act  which,  though 
Jjot  unlawful  in  itself,  becomes  so  by  the  con- 
ederacy.  The  technical  term  usually  em- 
1J  0)ed  to  signify  this  offence  is  conspiracy. 

In  Equity  Pleading.  An  improper  com- 
ination  alleged  to  have  been  entered  into 
^  ween  the  defendants  to  a  bill  in  equity. 

Da  gpnera!  clW  confederacy  is  made  a 
L  .  ?  a  bill  in  chancery,  and  is  the  fourth 
nJ  \ln  erder,  of  the  bill ;  but  it  has  become 
coim  h  •  .a1’  excePfc  ‘m  cases  where  the 

bin.,;*a,inant  intends  to  show  that  such  a  corn¬ 
ea  ‘  I0Q  act,.Jaby  exists  or  existed,  in  which 
miKf  1  8Pecml  charge  of  such  confederacy 
iff.  £  Eq.  PI.  §§  29,  30  ; 

In  T1;1  *  4.1;  CooPer>  Eq.  PI.  9. 
bet  » ernati°nal  Law.  An  agreement 
which  tl  W°  -°r  more  states  or  nations,  by 
and  g0od  ^  Urp!|.e  ^or  their  mutual  protection 

Wment  ni  i  uepm  is  aPPlled. to  such  an 

nations*  \  .^between  two  independent 
hni°n  Qi  lt:  is  also  used  to  signify  the 
to,  the  onn!'  Cirent  states  of  the  same  nation  : 

The  0r  ^  mC>’  °f  th°  Stilt<?9- 

!0f  thcir'fo,1,?!.  ‘hirteen  states,  in  1781,  adopted 
^^ration  1govern,nent  tlle  “  Articles  of 
rp.  an(l  perpetual  union  between  the 
°Vetaber  1777  Wcre  comPteted  on  the  15th  of 
’  ( >  and,  with  the  exception  of  Mary¬ 


land,  which,  however,  afterwards  also  agreed  to 
them,  were  speedily  adopted  by  the  United  States, 
and  by  which  they  were  formed  into  a  federal 
body,  and  went  into  force  on  the  first  day  of 
March,  1*81,  1  Story,  Const.  §  225,  and  so  re¬ 
mained  until  the  adoption  of  the  present  consti¬ 
tution,  which  acquired  the  force  of  the  supreme 
law  of  the  land  on  the  first  Wednesday  of  March 
1789.  5  Wheat.  420.  See  Articles  of  Con¬ 

federation. 


CONFEDERATE  MONEY.  Contracts 
made  during  the  rebellion  in  Confederate 
money  may  be  enforced  in  the  United  States 
courts,  ami  parties  compelled  to  pay  in  lawful 
money  of  the  United  States  the  actual  value 
of  the  notes  at  the  time  and  place  of  contract. 
These  notes  were  currency  imposed  upon  the 
community  by  irresistible  force,  and  a  con¬ 
tract  payable  in  such  notes  was  not  invalid ; 
8  Wall.  1 ;  15  ic/.  448;  19  id.  556. 


CONFEDERATE  STATES.  The  Con¬ 
federate  States  were  a  de  facto  government 
in  the  sense  that  its  citizens  were  bound  to 
render  the  government  obedience  in  civil 
matters,  and  did  not  become  responsible,  as 
wrong-doers,  for  such  acts  of  obedience ; 
8  Wall.  9  ;  but  it  was  not  strictly  a  de  facto 
government ;  ibid. ;  see  96  U.  S.  176.  During 
the  war,  the  inhabitants  of  the  Confederate 
States  were  treated  as  belligerents ;  8  Wall. 
10  ;  2  id.  404.  Land  sold  to  the  Confederate 
government,  and  captured  by  the  Federal 
government,  became  the  property  of  the 
United  States;  16  Wall.  414. 

The  Confederate  States  was  an  illegal 
organization,  within  the  provision  of  the  con¬ 
stitution  of  the  United  States  prohibiting  any 
treaty,  alliance,  or  confederation  of  one  state 
with  another;  whatever  efficacy,  therefore, 
its  enactments  possessed  in  any  state  entering 
into  that  organization,  must  be  attributed  to 
the  sanction  given  to  them  by  that  state ;  96 
U.  S.  176.  The  laws  of  the  several  states 
were  valid  except  so  far  as  they  tended  to  im¬ 
pair  the  national  authority  or  the  rights  of 
citizens  under  the  constitution ;  ibid. 

Unless  suspended  or  superseded  by  the 
commanders  ol  the  United  States  forces  which 
occupied  the  insurrectionary  states,  the  Lvvvs 
of  those  states,  so  far  as  they  affected  the  in¬ 
habitants,  remained  in  force  during  the  war, 
and  over  them  their  tribunals  continued  to  ex¬ 
ercise  their  ordinary  jurisdiction;  97  U.  S.  509. 
See  articles  in  2  So.  L.  Rev.  313;  3  id.-  47. 


CONFEDERATION.  The  name  given 
the  form  of  government  which  the  Ameri- 
i  colonies  during  the  revolution  devised  lor 
?ir  mutual  safety  and  government. 
CONFERENCE.  In  French  Law.  A 
ailarity  between  two  laws  or  two  systems 

^"international  Law.  Verbal oxptoa. 
ns  between  the  reprerentafre.  of  atjfyt 
o  nations,  for  the  Ur? 

i mentions.  jIutual  consultations  by 
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of  a  legislature,  in  cases  where  the  houses 
cannot  agree  in  their  action. 

CONFESSION.  In  Criminal  Law. 
The  voluntary  declaration  made  by  a  person 
who  has  committed  a  crime  or  misdemeanor, 
to  another,  of  the  agency  or  participation 
which  he  had  in  the  same. 

An  admission  or  acknowledgment  by  a 
prisoner,  when  arraigned  for  an  offence,  that 
he  committed  the  crime  with  which  he  is 
charged. 

Judicial  confessions  are  those  made  before 
a  magistrate  or  in  court  in  the  due  course  of 
legal  proceedings. 

Extra-judicial  confessions  are  those  made 
by  the  party  elsewhere  than  before  a  magis¬ 
trate  or  in  open  court. 

Voluntary  confessions  are  admissible  in  evi¬ 
dence;  20  Ga.  60;  12  La.  An.  805;  28  Ala. 
N.  s.  9.;  3  lnd.  552 ;  80  Miss.  593  ;  but  a 
confession  is  not  admissible  in  evidence  where 
it  is  obtained  by  temporal  inducement,  by 
threats,  promise  or  hope  of  favor  held  out  to 
the  party  in  respect  of  his  escape  from  the 
charge  against  him,  by  a  person  in  authority  ; 
1  Mood.  465;  4  C.  &  P.570;  8  id.  140,  187; 
4  Harr.  Del.  503  ;  37  N.  H.  175,  196  ;  5  Fla. 
285;  10  lnd.  106;  10  Gratt.  734;  40  Mich. 
*06  ;  38  Ala.  422  ;  55  Ga.  136  ;  50  Miss.  147  • 

1  Mont.  394;  2  Col.  186;  see  18  N.  Y.  9; 
108  Mass.  285  ;  44  L.  T.  Rep.  n.  s.  687  ;  29 
Penn.  429 ;  or  where  there  is  reason  to  pre¬ 
sume  that  such  person  appeared  to  the  party 
to  sanction  such  threat  or  inducement ;  1  Mood 
410  ;  5  C.  &  P.  539  ;  8  id.  140,  733  ;  2  Crawf! 
&  D.  347  ;  2  C.  &  K.  225;  1  Dev.  259;  but 
it  is  admissible  if  such  inducements  proceed 
from  a  person  not  in  authority  over  the  pris¬ 
oner  ;  l  C.  &  P.  97,  129  ;  4  id.  543  ;  7  id.  776 ; 
8  td.  734  ;  Russ.  &  R.  153 ;  1  Leach,  291  ;  2 

U9r  Pick*  491 ;  1  6ray>  461  i  1  Strobh. 

1 5o  ;  9  Rich.  428  ;  14  Gratt.  652  ;  1 9  Vt.  1 1 6  • 
but  see  5  Jones,  No.  C.  432  ;  32  Miss.  382 ;  2 
Uluo  »St.  583  ;  or  if  the  inducement  be  spiritual 
merely  ;l  M°od.  i97  .  Jebb,  lr.  15  .  Mass, 
lbl,  8  Ohio  St.  98;  or  an  appeal  to  the  party 
to  speak  the  truth;  L.  It.  1  C.  C.  862-  44 
Miss.  333;  125  Mass.  210;  even  if  the  appeal 
comes  from  an  officer  of  the  law ;  15  Ir.  L.  It. 
fto  B'«V  121.Mass-  61  ?  54  lnd.  359  ;  44  Iowa, 
iso  V  ,4P-  588  5  but  see  2  Crawf.  &  I). 
152  ;  Tayl.  Lv.  §  804.  Mere  advice  to  eon- 

N  SC  "sL  -!i'\ftrUtI‘ao0eS  "0t  exc,ude5  75 

rtl  r  \?4.Mo-  192  5  55  Ga.  592;  and 
the  temporal  inducement  must  have  been  held 
out  by  the  person  to  whom  the  confession  was 
made  ,  I  lull.  Ev.  430  ;  4  C.  &  P.  223  •  Jebb 
15  ;  unless  collusion  be  suspected;  4  C  8c  p* 
550;  but  the  inducement  must  be  held  out  hv 
a  person  in  authority  ;  12  E.  L.  &  E«  501  . 

10  Gray,  173  ;  3  Ileisk.  232  ;  but  see  4  C  & 

■l .  5  <  0. 

A  confession  is  admissible  though  elicited 
by  questions  put  to  a  prisoner  by  a  constable 
no.g«trate  or  other  person;  1  Mood.  27452 

46;)  :  .1,4,1,  ir..  1  r-. . e  e.  1,  . -  '’40A 


N.  8.  28;  119  Mass.  305;  63  N.  Y  5<m  r 
Mo.  102;  16  Kans.  14  ;  even  though ’£ 
question  assumes  the  prisoner’s  guilt  or  l 
confession  is  obtained  by  trick  or  artifi,.J  ? 
Mood.  28;  Phill.  Ev.  427;  33  Miss  •<.!-! 

022  ’  and  though  it  appears 
that  the  prisoner  was  not  warned  that  whit 
he  said  would  be  used  against  him ;  8  Mod 
89;  1  C.  &  P.  261  ;  5  id.  312,  318;  6  id 
179;  7  id.  487  ;  9  id.  124. 

A  statement  not  compulsory,  made  by  a 
party  not  at  the  time  a  prisoner  under  a  crimi¬ 
nal  charge,  is  admissible  in  evidence  against 
him,  although  it  is  made  upon  oath  ;  2  Mood 
45  ;  1  C.  &  K.  657  ;  5  C.  &  P.  530 ;  9  id. 
240  ;  1  Mood.  &  R.  297  ;  7  Ired.  96  ;  5  Rich. 
391  ;  122  Mass.  454  ;  71  N.  Y.  602;  41  Tex! 
39;  59  lnd.  105  ;  contra,  39  Miss.  615;  see 
8  C.  &  P.  250 ;  otherwise,  if  the  answers  are 
compulsory' ;  1  Den.  Or.  Cas.  236  ;  4  Carnpb. 
10;  6  C.  &  P.  161,  177;  15  N.  Y.  384;  3 
W  isc.  823  ;  2  Park.  Cr.  Cas.  663  ;  2  Dill.  405; 
49  Cal.  69.  A  confession  may  be  inferred 
from  the  conduct  and  demeanor  of  a  prisoner 
when  a  statement  is  made  in  his  presence 
affecting  himself;  5  C.  &  P.  332  ;  7  id.  832; 
12  Mete.  235;  21  Pick.  515;  see  32  Ala.  n.  s. 
560. ;  unless  such  statement  is  made  in  the  de¬ 
position  of  a  witness  or  examination  of  an¬ 
other  prisoner  before  a  magistrate ;  1  Mood. 
347  ;  Mood.  &  M.  836  ;  6  C.  &  P.  164. 

Where  a  confession  has  been  obtained,  or 
an  inducement  held  out,  under  circumstances 
which  would  render  a  confession  inadmissible, 
a  confession  subsequently  made  is  not  ad¬ 
missible  in  evidence ;  unless  from  the  length 
of  time  intervening,  from  proper  warning  of 
the  consequences,  or  from  other  circumstances, 
there  is  reason  to  presume  that  the  hope  or 
fear  which  influenced  the  first  confession  is 


^ebb,  15;  1  Crawf!  &  D.  lift-  2irf 

179  ’  7  id'  569’  832  l’  8  id 

’  ^-1 ,  14  Ark.  556  ;  19  id.  156  ;  23  Ala 
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fear  which  influenced  the  first  coiiiw®*^/; 
dispelled  ;  2  Lew.  123;  4  C.  &  P.  225 ;  5  t d. 
318,  535  ;  6  id.  404;  1  Wheel.  Cr.  Cas.  67  ; 
5  Halst.  163  ;  3  Jones,  No.  C.  443  ;  5  Rieh. 
391  ;  24  Miss.  512;  and  the  motives  proved 
to  have  been  offered  will  be  presumed  to  con¬ 
tinue,  and  to  have  produced  the  confess*011* 
unless  the  contrary  is  shown  by  clear  evidence, 
and  the  confession  will  be  rejected;  1  f  tr* 
259  ;  12  Miss.  31;  5  Cush.  605;  18  Conn- 
166;  2  Leigh,  701;  82  Ala.  N.  / 

Sneed,  75.  And  see  6  C.  &  P.  404  ?  5  Jo,ie>’ 
No.  C.  815;  12  La.  An.  895. 

Under  such  circumstances,  contempt 
ous  declarations  of  the  party  are  receiva  >  l 
evidence,  or  not,  according  to  the  fltu  *!irt^ 
circumstances ;  but  any  act  of  the  P  ^ 
though  done  in  consequence  of  such  c° 
sion,  is  admissible  if  it  appears  ac011. 

thereby  discovered  that  so  much  of  x 

fession  as  immediately  relates  to  it 18 Aj. 
Loach.  263.  886  ;  9  C.  &  P-  S64 ;  *  " 
338;  Russ.  &  R.  151  ;  9  Pick.  496; 

382;  1  Sneed,  75;  7  Rich.  327.  .  js 

A  confession  made  before  a  I?a^,Sv:(]cnce 
admissible  though  made  before  the  fOIV. 
of  the  witnesses  against  the  party  vra> 
eluded  ;  4  C.  &  lC567  ;  5  id.  163.  0f  3 
Parol  evidence,  precise  and  distinc  , 
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statement  made  by  a  prisoner  before  a  magis- 
.  duriu-'  his  examination,  is  admissible 
IhoiU  such  statement  neither  appears  in  the 
•ft;n  examination  nor  is  vouched  lor  by  the 
*2“  te;  61  Me.  171  ;  2  Russell.  Cr.  3d 
"j%76_878;  1  Mood.  338;  7  C.  &  P.  188; 
blit  not  if  it  is  of  a  character  which  it  was  the 
duty  of  the  magistrate  to  have  noted ;  1 

Greenl.  Ev.  §  227,  n.  Parol  evidence  of  a 
confession  before  a  magistrate  may  be  given 
where  the  written  examination  is  inadmissible 
through  informality ;  1  Lew.  4G  ;  4  C.  &  P. 
550,  n. ;  6  id.  183  ;  1  M.  &  M.  403  ;  Busb.  239. 

The  whole  of  what  the  prisoner  said  must 
betaken  together;  2  C.  &  Iv.  221  ;  2  Ball  & 
B.  297  ;  2  C.  &  P.  629  ;  4  id.  215,  397  ;  9 
LeHi,  633  ;  2  Dali.  86  ;  5  Miss.  364.  See 
3  Park.  Cr.  Cas.  256  ;  26  Ala.  N.  S.  107. 

The  prisoner’s  confession,  when  the  corpus 
delicti  is  not  otherwise  proved,  is  insufficient 
to  warrant  his  conviction  ;  1  Hay  w.  455  ;  5 
Halst.  163,  185;  18  Miss.  229;  17  Ill.  426  ; 
2  Tex.  79.  See,  contra ,  Russ.  &  R.  481, 
509;  1  Leach,  311;  3  Park.  Cr.  Cas.  401  ; 
11  Ga.  225.  Consult  Greenleaf ;  Phillipps, 
Evidence;  Wharton,  Criminal  Evide^e ; 
Joy,  Confessions  ;  and  note  in  1  Bennett  & 
H.  Lead.  Cr.  Cas.  112,  which  note  is  the 
basis  of  this  article. 

CONFESSION  AND  AVOIDANCE. 

In  Pleading.  The  admission  in  a  pleading 
ot  the  truth  of  the  facts  as  stated  in  the  plead- 
ing  to  which  it  is  an  answer,  and  the  allega¬ 
tion  of  new  and  related  matter  of  fact  which 
estroys  the  legal  effect  of  the  facts  so  ad- 
nutted.  The  plea  and  any  of  the  subsequent 
peauings  may  be  by  way  of  confession  and 
voidance,  or,  which  is  the  same  thing,  in 
ntession  and  avoidance.  Pleadings  in  con- 
smoii  and  avoidance  must  give  color;  see 
\  East,  212.  They  must  admit  the 
e:ti  na  ^lCtS  ^ie  °I)p°11ont,s  pleading, 
XteTSSlyin  tern,s  ;  Dy.  1716;  or  in 
tion*  i  o ?  must  conclude  with  a  verifica- 
staL  .  UIKl  103’  n*  For  the  form  of 

statement,  see  Steph.  PI.  72,  79. 

in  i ik fir,1 11  (ion^esJsion  and  avoidance  are  either 
that  th"*1?11  .ant*  excuse»  which  go  to  show 
K  as  never  ha<*  any  right  of  ac- 

i  in  discbur.01*  son  assault  demesne,  or 

tas  been  go  to  show  that  his  right 
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^btne,  Ak„  t  i  7  xi. 

292l>  293]  3  Bouvier,  Inst.  nn. 

tian  seet^u  bS?R‘-  ^  P^cst  of  some  Chris- 
°f  ^  n’en uU  receives  an  account  of  the  sins 
^s°lution  undertakes  to  give  them 

not  rer>n  -eir  s*ns#  ^he  common  law 
Sp  118  to  exemnf 1Ze  an^  suc^  rc^ation,  at  least 
.  l8closin»  0r  Prevent  the  confessor  from 
0  in  ti  *l  (‘0inmunications  as  are  made 

POn  as  a^itnei3CaPrQty’  whe"  ,he  is  callud 

Coirw  (See  next  title.) 

Tl°NS.  IyjENTlAL  COMMUNICA- 

JSL  statements  with  regard  to 


any  egal  transaction  made  by  one  person  to 
another  during  the  continuance  of  some  rela¬ 
tion  between  them  which  calls  for  or  war- 
rants  such  communications. 

At  law,  certain  classes  of  such  communica¬ 
tions  are  held  not  to  be  proper  subjects  of  in¬ 
quiry  in  courts  ot  justice,  and  t lie  persons 
receiving  them  are  excluded  from  disclosing 
them  when  called  upon  as  witnesses,  upon 
grounds  of  public  policy. 

Of  this  character  are  all  communications 
made  between  a  husband  and  his  lawful  wife 
in  all  cases  in  which  the  interests  of  the  other 
party  are  involved  ;  Bull.  N.  P.  218  ;  13  Pet. 
223;  10  Pick.  57;  117  Mass.  90;  41  Ga.  613; 
21  La.  An.  343;  15  Me.  104;  2  Leigh,  142; 
6  Binn.  488 ;  6  H.  &  J.  153  ;  4  Term,  678  ; 

5  Esp.  107.  See  10  Mete.  287  ;  3  Day,  37  ; 
4  Vt.  116;  1  Dougl.  48;  2  Ashm.  31;  3 
Harring.  88 ;  8  C.  &  P.  284.  Nor  does  it 
make  any  difference  which  party  is  called 
upon  as  a  witness;  Ry.  &  M.  352;  or  when 
the  relation  commenced ;  3  C.  &  P.  558 ;  or 
whether  it  has  terminated;  13  Pet.  209;  3 
Dev.  &  B.  110;  1  Barb.  392;  6  East,  192; 
1  Ry.  &  M.  198  ;  1  C.  &  P.  364.  And  see  13 
Pick.  445  ;  7  Vt.  506  ;  4  Penn.  364 ;  5  Ala. 
N.  s.  224 ;  1  B.  Monr.  224.  A  third  party 
who  overheard  such  a  conversation  may  testily 
as  to  it;  110  Mass.  181.  The  wife  may  be 
examined  as  to  a  conversation  with  her  hus¬ 
band  in  the  presence  of  a  third  party  ;  35  Vt. 
379  ;  46  Barb.  158  ;  but  not  if  the  third  per¬ 
son  is  a  person  incapable  of  taking  part  in  the 
conversation;  113  Mass.  160. 

The  confidential  counsellor,  solicitor,  or  at¬ 
torney  of  any  party  cannot  be  compelled  to 
disclose  papers  delivered  or  communications 
made  to  him,  or  letters  or  entries  made  by 
him,  in  that  capacity  ;  4  B.  &  Ad.  876  ;  2  M. 

6  W.  100  ;  4  Term,  753  ;  6  C.  &  P.  728  ;  45 
N.  Y.  57;  63  Barb.  468  ;  33  Wis.  205;  12 
Pick.  89;  23  Mo.  474  ;  11  Wheat.  295;  nor 
will  he  be  permitted  to  make  such  communi¬ 
cations  against  the  will  of  his  client ;  4  Term, 
756,  759  ;  12  J.  B.  Moore,  520  ;  3  Barb.  Ch. 
528  ;  8  Mass.  370  ;  nor  will  the  client  be  com- 

felled  to  disclose  such  communications;  43 
nd.  112;  34  Ohio  St.  91  ;  28  Vt.  701  ;  not 
even  when  the  client  takes  the  witness  stand 
in  his  own  behalf;  43  Ind.  112;  38  Iowa, 
395  ;  34  Ohio  St.  91 ;  contra ,  101  Mass.  193. 
The  privilege  extends  to  all  matters  made  the 
subject  of  professional  intercourse,  without 
regard  to  the  pendency  of  legal  proceedings  ; 
9  Beav.  16;  11  id.  59;  2  Brod.  &  B.  4  ;  3 
Bingh.  n.  c.  235  ;  5  C.  &  P.  592 ;  6  Madd. 
47;  1  De  Gex  &  S.  12;  22  Penn.  89;  12 
Pick.  89;  38  Me.  581  :  25  Vt.  47;  24  Miss. 
134  ;  but  see  28  Vt.  701,  750  ;  and  to  matters 
discovered  by  the  counsellor,  etc.,  se¬ 

quence  of  this  relation ;  5  Esp.  52.  See  1  1 1.  x. 
102  ;  3  M.  &  C.  515  ;  Story,  Eq.  1 
Ga.  260.  See  29  Ala.  N.  s.  254 ;  21  Ga.  801 . 

Interpreters ;  4  Term.  756  ;  8  Wend.  337  ; 
4  Munf.  273  ;  7  Ind.  202;  1  Pet.  C.  C.  356  , 
and  agents;  2  Stark.  239;  2  Beav.  173;  1 
Phill.  Ch.  471,  687  ;  are  considered  as  stand- 
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in#  in  the  sume  relation  as  the  attorney ;  so, 
also,  is  a  barrister’s  clerk ;  2  C.  &  P.  195  ;  1 
id.  545;  5  id.  177;  5  M.  &  G.  271 ;  8  D.  & 
R.  726;  12  Pick.  93;  3  Wend.  337  ;  16  N. 
Y.  180  ;  5  Cal.  450  ;  but  not  a  student  at  law 
in  an  attorney’s  office ;  7  Cush.  576. 

The  eases  in  which  communications  to 
counsel  have  been  holden  not  to  be  privileged 
may  be  classed  under  the  following  heads : 
When  the  communication  was  made  before 
the  attorney  was  employed  as  such ;  1  Ventr. 
197  ;  2  Atk.  524 ;  see  38  Me.  581  ;  after  the 
attorney’s  employment  has  ceased ;  4  Term, 
431  ;  12  La.  An.  91 ;  when  the  attorney  was 
consulted  because  he  was  an  attorney,  yet 
was  not  acting  as  such ;  4  Term,  753 ; 

4  Mich.  414 ;  14  Ill.  89  ;  7  Rich.  459 ;  where 
his  character  of  attorney  was  the  cause  of 
his  being  present  at  the  taking  place  of  a 
fact,  but  there  was  nothing  in  the  circum¬ 
stances  to  make  it  amount  to  a  communi¬ 
cation  ;  Cowp.  846  ;  2  Ves.  Ch.  189  ;  2  Curt. 
Eccl.  866 ;  29  N.  H.  163  ;  see  46  Iowa,  88  ; 
when  the  matter  communicated  was  not  in  its 
nature  private,  and  could  in  no  sense  be  termed 
the  subject  of  a  confidential  communication  ; 
7  East,  357 ;  2  Brod.  &  B.  176  ;  3  Johns.  Cas. 
198;  when  the  things  disclosed  had  no  refer¬ 
ence  to  professional  employment,  though  dis¬ 
closed  while  the  relation  of  attorney  and  client 
subsisted;  Peake,  77;  when  the  attorney 
made  himself  a  subscribing  witness  ;  10  Mod. 
40;  2  Curt.  Eccl.  866;  3^Burr.  1687  ;  when 
he  is  a  party  to  the  transaction  ;  3  Wise.  274  ; 
Story,  Eq.  PI.  §  601 ;  when  he  was  directed 
to  plead  the  facts  to  which  he  is  called  to  tes¬ 
tify;  7  Mart.  La.  N.  s.  179.  The  attorney 
mav  be  called  upon  to  prove  his  client’s  hand¬ 
writing;  120  Mass.  215;  L.  R.  8  Eq.  575; 
L.  R.  5  Ch.  Ap.  703  ;  to  identify  his  client ; 
2  D.  &  R.  347  ;  2  Cowp.  846  ;  though  not  to 
disclose  his  client’s  address;  L.  R.  15  Eq. 
257  ;  unless  the  client  be  a  ward  of  court ;  L. 
R.  8  Eq.  575;  or  a  bankrupt;  L.  R.  5  Ch. 
703.  He  may  be  required  to  testify  as  to 
whether  he  was  retained  by  his  client,'  and  in 
what  capacity ;  12  Penn.  304;  but  see  11 
Wheat.  280. 

Communications  between  a  party  or  his 
legal  adviser  and  witnesses  are  privileged : 
L.  R.  8  Eq.  522;  16  id.  112;  so  are  commu¬ 
nications  between  parties  to  a  cause  touching 
the  preparation  of  evidence ;  Hare,  Discov! 
152;  43  L.  J.  C.  P.  206;  but  see  6  B.  &  S. 
888 ;  3  H.  &  N.  871. 

The  rule  of  privilege  does  not  extend  to 
confessions  made  to  clergymen ;  4  Term,  753  • 

2  Skinn.  404  ;  15  Mass.  1G1  ;  though  judges 
have  been  unwilling  to  enforce  a  disclosure  • 

3  C.  &  I\  519;  6  Cox,  C.  C.  219;  and  see 
92  U.  S.  105 ;  and  the  rule  is  otherwise  bv 
statute  in  some  states  ;  Iowa  Code,  1851,  art. 
23,  93;  Michigan  Rev.  Stat.  1846  o  \  09 

R  UK  .  . •  i>  a*...*.  .  V 


,  §  'w  v  , 

nor  to  phi/fiicians;  11  Hargr.  St.  Tr.  248  • 
20  How.  St.  Tr.  643 ;  1  C.  &  P.  97 ;  3  id. 


518;  L.  It.  6  C.  P.  252;  but  ,n  ,n 
this  has  been  changed  by  statute  •  \v?e  st)lt<“9 
§008;  5  Hud,  1 ;  see  UWem]  687  f** 
confidential  friends ;  4  Term,  75s  •  V,Dorto 
157;  3  Wis.  456;  14  111.89  ,  I  ’JS 


Miss.  35.  Consult  Wharton ;  Starkie;  Gr°en 
leaf;  Evidence;  17  Am.  Jur.  304. 


CONFIRMATION  (Lat.  confirmare). 
The  conveyance  of  an  estate,  or  the  commu 
meat  ion  of  a  right  that  one  hath  in  or  unto 
lands  or  tenements,  to  another  that  hath  the 
possession  thereof,  or  some  other  estate 
therein,  whereby  a  voidable  estate  is  .made 
sure  and  unavoidable,  or  whereby  a  particu¬ 
lar  estate  is  increased  or  enlarged.  Ship. 
Touchst.  311  ;  2  Bla.  Com.  325. 

Conjirmatio  crescens  tends  and  serves  to 
increase  or  enlarge  a  rightful  estate,  and  so 
to  pass  an  interest. 

Conjirmatio  diminuens  tends  or  serves  to 
diminish  and  abridge  the  services  whereby 
the  tenant  holds. 

Conjirmatio  perficiens  tends  and  serves  to 
confirm  and  make  good  a  wrongful  and  de¬ 
feasible  estate,  by  adding  the  right  to  the 
possession  or  defeasible  seisin,  or  to  make  a 
conditional  estate  absolute,  by  discharging 
the  condition. 

CONFIRMATIO  CHARTARUM  (Lat. 
confirmation  of  the  charters).  A  statute 
passed  in  the  25  Edw.  I.,  whereby  the  Great 
Charter  is  declared  to  be  allowed  as  the  com¬ 
mon  law ;  all  judgments  contrary  to  it  are 
declared  void  ;  copies  of  it  are  ordered  to  be 
sent  to  all  cathedral-churches  and  read  twice 
a  year  to  the  people ;  and  sentence  ot  ex¬ 
communication  is  directed  to  be  as  constant ) 
denounced  against  all  those  that,  by  won  or 
deed  or  counsel,  act  contrary  thereto  or  n 
any  degree  infringe  it;  1  Bla.  Com.  l-s* 

CONFIRMATION.  A  contract  by  which 
that  which  was  voidable  is  made  firm  an 
avoidable. 

A  species  of  conveyance.  ,  a 

Where  a  party,  acting  for  h'mse  ropied 
previously  authorized  agent,  mas  ju 

to  enter  into  a  contract,  but  has  (  01  .  g 

an  informal  or  invalid  manner,  ne 
the  act  and  thus  renders  it  van  »  1  narties 
case  it  will  take  effect  as  between  *uvier| 
from  the  original  making.  kee 
Inst.  nn.  2067-2069.  .  ti  e  party 

To  make  a  valid  confirmation,  where 
must  be  apprized  of  his  rig”  *  ’  <lction  he 
there  has  been  a  fraud  in  the  i a  ,,onfirm  his 
must  be  aware  of  it  and  intern  ,  &  L* 

contract.  See  1  Ball  &  B.  353  5  *  “  A,k. 

486;  12  Ves.  Ch.  373  ;  1  »«•  110 ' 


301  ;  8  Watts,  280.  .when  »  v?ld 

A  confirmation  does  not  str  e  .  fl  void* 
For  confirmation  nun  4  cflnnot 
defeasible  estate  ’  .  £»0.  Lj^* 

on  an  estate  void  ,n  witl/this  rule) 


estate, 
able  or 
operate  on  an 
295.  The  canon  law  agrees 
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"TTLe  the  maxim,  qui  confirmat  mini  dat. 

«" ’K.  Civ.  Fr.  1.  3,  t.  3,  c.  6,  n.  476. 
I°!  Viner,  Abr  ;  Comyns,  Dig. ;  Avliffe, 
^5;  1  Chitty.  Pr.  315;  3  Gill  &  J. 
Jf-.w.  405;  llU.  236;  9  Co.  142  a;  2 
Bou'vier,  Inst.  nn.  2067-69;  Ratification. 

-  He  to  whom  a  confirina- 


He  who  makes  a  con- 

To  confiscate. 

To  appropriate  to  the 


CONFIRMEE 

tion  is  made. 

CONFIRMOR. 

Urination  to  another 

CONFISCARE. 

CONFISCATE. 

•  u$e  of  the  state. 

Especially  used  of  the  goods  and  property  of 
alien  enemies  found  in  a  state  in  time  of  war.  1 
kVnt  52  et  sen.  B<ma  conflscata  and  furisfacta 
id  to  be  the  same  (1  Bla.  Com.  299),  and 
the  result  to  the  individual  is  the  same  whether 
the  property  be  forfeited  or  confiscated  ;  but,  as 
distinguished,  an  individual  forfeits,  a  state  con¬ 
fiscates  goods  or  other  property.  Used  also  as  an 
adjective— forfeited.  1  Bla.  Com.  299. 

It  is  a  general  rule  that  the  property  of  the 
subjects  of  an  enemy  found  in  the  country 
may  be  appropriated  by  the  government  with¬ 
out  notice,  unless  there  be  a  treaty  to  the  con¬ 
trary;  1  Gall.  563  ;  3  Dali.  199.  It  has  boen 
frequently  provided  by  treaty  that  foreign 
subjects  should  be  permitted  to  remain  and 
continue  their  business,  notwithstanding  a  rup¬ 
ture  between  the  governments,  so  long  as  they 
conducted  themselves  innocently ;  and  when 
there  was  no  such  treaty,  such  a  liberal  per¬ 
mission  has  been  announced  in  the  very  dec¬ 
laration  of  war.  Yattel,  1.  3,  c.  4,  §  63.  Sir 
Michael  Foster  (Discourses  on  High  Treason, 
PP*  185,  6)  mentions  several  instances  of  such 
declarations  by  the  king  of  Great  Britain  ;  and 
he  says  that  alien  enemies  were  thereby  en¬ 
abled  to  acquire  personal  chattels  and  to  main¬ 
tain  actions  for  the  recovery  of  their  personal 
^?hts  in  as  full  a  manner  as  alien  friends  ;  1 
Kent,  57. 

In  the  United  States,  the  broad  principle 
aas  been  assumed  “that  war  gives  to  the 
sovereign  full  right  to  take  the  persons  and 
on  iscatethe  property  of  the  enemy,  wherever 
I11!1'  *  Tlie  litigations  of  this  rigid  rule 
nch  the  policy  of  modern  times  has  intro- 
(?<  into  practice  will  more  or  less  affect  the 
rioU  *M  ?!  but  cannot  impair  the 

liavl.  ®  ^.ra*  1 22>  Commercial  nations 

•  a  Wa/S  considerable  property  in  the  pos- 
Weil-U  °  t^r  ,1(%hbors;  and  when  war 
*itii  e  °.Ut*  fluest*on  what  shall  be  done 
h  ono IU  IH,es>  ProPer*y  found  in  the  country 
pCrKat  nT  0f  I,oIit7  than  of  law,  and  is 
U(I<lressed  to  the  consideration  of  the 
«trin  ';,r|e;  not  t0.  courts  of  law.  The 
*k1  wit|  '  °  confiscation  exists  in  congress ; 
Confiseati°Ut  a  legislative  act  authorizing  the 
c°ndemn??  °*  heroics’  property,  it  cannot  be 
The  8Cra*  ^  129 
°ase  of  a  •  eonfiseation  exists  as  fully  in 
fereiirjj  ^  ,var  as  it  does  when  the  war  is 
^0v°niin(*  1  in  anns  against  the  lawful 

tor.v  exdiJ*  ?r  Persons  inhabiting  the  terri- 
ucv  within  the  control  of  the  rebel 


belligerents  may  be  treated  as  public  enemies, 
bo  ma\  adherents,  or  aiders  and  abettors  of 
such  a  belligerent,  though  not  resident  in  such 
enemy’s  territory;  11  Wall.  269.  Proceed- 
ings  under  the  Confiscation  Act  of  July  17 
1862,  were  justified  as  an  exercise  of  bellig¬ 
erent  rights  against  a  public  enemy,  but  were 
not,  in  their  nature,  a  punishment  for  treason. 
Therefore,  confiscation  being  a  proceeding 
distinct  from,  and  independent  of,  the  treason¬ 
able  guilt  of  the  owner  of  the  property  con¬ 
fiscated,  pardon  for  treason  will  not  restore 
rights  to  property  previously  condemned  and 
sold  in  the  exercise  of  belligerent  rights,  as 
against  a  purchaser  in  good  faith  and  for 
value;  91  U.  S.  21. 

The  claim  of  a  right  to  confiscate  debts  con¬ 
tracted  by  individuals  in  time  of  peace,  and 
which  remain  due  to  subjects  of  the  enemy  in 
time  of  war,  rests  very  much  upon  the  same 
principles  as  that  concerning  the  enemy's 
tangible  property  found  in  the  country  at  the 
commencement  of  the  war.  But  it  is  the 
universal  practice  to  forbear  to  seize  and  con¬ 
fiscate  debts  and  credits ;  1  Kent,  64,  65.  See 
4  Cra.  415;  6  id.  286  ;  T.  U.  P.  Charlt.  140 ; 

2  H.  &  J.  101,  112,  286,  471  ;  7  Conn.  428; 
1  Day,  4;  Kirb.  228,  291  ;  2  Tayl.  115; 
Cam.  &  N.  77,  492  ;  2  Dill.  555;  15  Wall. 
591 ;  Chase,  Dec.  259. 

See,  generally,  Chitty,  Law  of  Nations,  c. 

3  ;  Marten,  Law  of  Nat.  lib.  8,  c.  3,  s.  9 ; 
Burlamaqui,  Pol.  Law,  part  4,  c.  7  ;  Yattel, 
liv.  3,  c.  4,  §  63  ;  Twiss,  Law  of  Nations. 

CONFLICT  OF  LAWS.  A  contrariety 
or  opposition  in  the  laws  of  states  or  coun¬ 
tries  in  those  cases  where,  from  their  relations 
to  each  other  or  to  the  subject-matter  in  dis¬ 
pute,  the  rights  of  the  parties  are  liable  to  be 
affected  by  the  laws  of  both  jurisdictions. 

As  a  term  of  art,  it  also  includes  the  deciding 
which  law  is  in  such  cases  to  have  superiority. 
It  also  includes  many  eases  where  there  is  no  op¬ 
position  between  two  systems  of  law,  but  where 
the  question  is  how  much  force  may  he  allowed 
to  a  foreign  law  with  reference  to  which  an  act 
has  been  done,  either  directly  or  by  legal  impli¬ 
cation,  in  the  absence  of  any  domestic  law  ex¬ 
clusively  applicable  to  the  case. 

An  opposition  or  inconsistency  of  domestic 
laws  upon  the  same  subject. 

Among  the  leading  canons  on  the  subject 
are  these :  the  laws  of  every  state  affect  and 
bind  directly  all  property,  real  or  personal, 
situated  within  its  territory,  all  contracts 
made  and  acts  done  and  all  persons  resident 
within  its  jurisdiction,  and  are  supreme  within 
its  own  limits  by  virtue  of  its  sovereignty. 
Ambassadors  and*  other  public  ministers  win  e 
in  the  state  to  which  they  are  sent,  and  mem- 
bers  of  an  army  marching  through  or  sta- 
tioned  in  a  friendly  state,  are  not.  J 
this  rule;  4  Barb.  522;  4  Cra..  173. 

Possessing  exclusive  authontj,  w.th  the 
above  qualification,  a  state  may  <-■ 

manner  and  cinaimstances  under  wbch  ^pro- 
perty,  whether  real  °rpe  ^  hePld  trans_ 

or  in  action,  within  it,  sna“  u  > 
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mitted,  or  transferred,  by  sale,  barter,  or  be¬ 
quest,  or  recovered  or  enforced ;  the  condi¬ 
tion,  capacity,  and  state  of  all  persons  within 
it ;  the  validity  of  contracts  and  other  acts  done 
there;  the  resulting  rights  and  duties  grow¬ 
ing  out  of  these  contracts  and  acts ;  and  the 
remedies  and  modes  of  administering  justice 
in  all  cases ;  Story,  Conti.  Laws,  S  18  ;  Vattel, 
b.  2,  c.  7,  §§  84, *85. 

Whatever  force  and  obligation  the  laws  of 
one  country  have  in  another  depends  upon 
the  laws  and  municipal  regulations  of  the 
latter;  that  is  to  say,  upon  its  own  proper 
jurisprudence  and  polity,  and  upon  its  own 
express  or  tacit  consent;  Huberus,  lib.  1,  t. 
3,  §  2.  When  a  statute  or  the  unwritten  or 
common  law  of  the  country  forbids  the  re¬ 
cognition  of  the  foreign  law,  the  latter  is  of 
no  force  whatever.  'When  both  are  silent, 
then  the  question  arises,  which  of  the  con¬ 
flicting  laws  is  to  have  effect. 

Generally,  force  and  effect  will  be  given 
by  any  state  to  foreign  laws  in  cases  where 
from  the  transactions  of  the  parties  they  are 
applicable,  unless  they  affect  injuriously  her 
own  citizens,  violate  her  express  enactments, 
or  are  contra  bonos  mores. 

The  broad  rule  as  to  contracts  is  thus  stated 
by  Mr.  Wharton  (Confl.  Laws,  §  401  p.)  : 
u  Obligations,  in  respect  to  the  mode  of  their 
solemnization,  are  subject  to  the  rule  locus 
recjit  actum ;  in  respect  to  their  interpretation, 
to  the  lex  loci  contractus ;  in  respect  to  the 
mode  of  their  performance,  to  the  law  of  the 
place  of  their  performance.  But  the  lex  fori 
determines  when  and  how  such  laws,  when 
foreign,  are  to  be  adopted,  and  in  all  cases 
not  specified  above,  supplies  the  applicatory 
law.”  This  rule  is  quoted  by  Hunt,  J.,  in  91 
U.  S.  411.  In  a  later  part  of  his  opinion,  in 
the  same  case,  he  says:  44 Matters  bearing 
upon  the  execution,  the  interpretation,  and 
the  validity  of  a  contract  are  determined  by 
the  law  of  the  place  where  the  contract  is 
made.  Hatters  connected  with  its  perform¬ 
ance  are  regulated  by  the  law  prevailing  at 

)o  place  of  performance.  Hatters  respecting 

\e  rrn,u'd.v'  sn<dl  as  the  bringing  of  suits,  ad¬ 
missibility  of  evidence,  statutes  of  limitations, 
depend  upon  the  law  of  the  place  where  the 
suit  is  brought.  A  careful  consideration  of  the 
decisions  ot  this  country  and  of  England  will 
sustain  these  positions;”  cited  in  125  Mass. 


•  Wharton  lias  s!nce  ex Passed  the  rule 

“  te™8’  ^  the  second  edition 

(1881)  of  his  Confl.  Laws,  §  401  •  “  A  con 

tract,  so  far  as  concerns  its  formal  making,  is 
to  be  determined  by  the  place  where  it  is  sol¬ 
emnized  unless  the  lex  situs  of  property  dis¬ 
posed  of  otherwise  requires;  so  far  as  con¬ 
cerns  its  interpretation,  by  the  law  of  the 
place  where  its  terms  are  settled,  unless  the 
parties  had  the  usages  of  another  place  in 
view  ;  so  far  as  concerns  the  remedy,  bv  the 
law  of  the  place  of  suit;  and  so  far  as  con¬ 
cerns  its  performance,  bv  the  law  of  the  nh<-<" 
of  performance.”  See  62  Ga.  241  ;  62*  Via 


518;  48  N.  H.  176;  74  Ill.  i97. 
solutionis :  22  Kan.  89  ;  4  Mel  ?  to 
Ark.  356  ;  as  to  lex  fori:  80  N  (■’ 

Ark.  356;  11  La.  465;  1  Pet  3 1 2  j  \?6 

Lean,  540;  as  to  lex  loci:  where 

is  a  fraud  on  the  laws  of  the  lex 

not  be  enforced ;  47  Me.  120  f 

enforced  if  contrary  to  public  policy;  W  an 

Confl.  Laws,  §  490.  J  art- 

Rkal  Estate  In  general,  the  mode  of 
conveying,  incumbering,  transmitting,  devil 
nig,  and  controlling  real  estate  is  governed  bv 
the  law  of  the  place  of  situation  of  the  nroZ 
erty.  See  Lex  Rei  Sitas.  P  p* 

Perhaps  an  exception  may  exist  in  the  case 
of  mortgages ;  23  Miss.  175  ;  3  McLean,  397. 
But  the  point  cannot  be  considered  as  settled* 
1  Washb.  R.  P.  524 ;  Story,  Confl.  Laws,  § 
363  ;  Westl.  Priv.  Int.  Law,  75.  It  is  said 
by  Wharton  (Confl.  Laws,  §  368)  that  the  law 
governing  the  mortgage,  as  sueh,  is  the  law  of 
situs  of  the  land  which  the  mortgage  covers; 
but  the  debt  is  governed  by  the  Taw  of  the 
domicil  of  the  party  to  whom  it  is  due,  no 
matter  where  the  property  be  situated ;  see 
46  N.  II.  300;  5  Sawy.  32;  41  N.  Y.  313; 
21  Wis.  340;  and  that  when  the  money  is  in¬ 
vested  on  the  land  for  which  the  mortgage  is 
given,  the  lex  sitce  prevails.  For  the  purposes 
of  taxation  a  debt  has  its  situs  at  the  domicil 
of  the  creditor;  100  U.  S.  490. 

Personal  Property.  For  the  general 
rules  as  to  the  disposition  of  personal  property, 
see  Domicil.  Bills  of  exchange  and  prom - 
issorg  notes  are  to  be  governed,  as  to  validity 
and  interpretation,  by  the  law  of  the  place  of 
making,  as  are  other  contracts.  Ihe  resi¬ 
dence  of  the  drawee  of  a  bill  of  exchange,^111 
the  place  of  making  a  promissory  note,  where 
no  other  place  of  pavment  is  specified,)9  ]t 
locus  contractus ;  10  B.  &  C.  21 ;  1  °°l  ’* 

&  M.  381;  4  C.  &  P.  35;  4  Mich.  450,  * 
McLean,  622  ;  35  N.  J.  L.  285  ;  9  Cush.  46, 
26  Vt.  698;  11  Graft.  477  ;  3  Gill,  430, 
Conn.  138;  6  Ind.  107;  see  H  T«*.  54, 
Miss.  220,  where  the  place  of  aihlress  ‘t,n 

to  be  the  place  of  making.  As  /^t 

the  drawee  and  drawer  and  other  pa*  ^ 
not  as  between  an  indorser  and  w  °. "  i^e- 
N.  Y.  436  ;  but  see  14  Vt.  33),  each  .njo  p 
ment  is  considered  a  new  contrac  t 
Hour.  556  ;  5  Sandf.  330  ;  2  Ga.  158 , 

Lean,  897.  See  Lex  Loci.  <0  be 

The  place  of  payment  is,  Miss* 

considered  as  the  place  ot  making,  Me- 

59;  7  Ohio,  St.  134;  4  Mich.  450,  ]4 

Lean,  448  ;  3  Gill,  430;  8  1  flu1 

Ark.  189;  17  Miss.  220  ;  13  Grfl) , 
see  4  N.  J.  319.  r  interest.10 

The  better  rule  as  to  the  ra  *-  ,  proml9- 

be  allowed  on  bills  of  exchange  . t  is  $pe- 
sory  notes,  where  no  place  ot  P‘ •. 

ciiied  and  no  rate  of  interest  xnc^  ^  ^  lohn9, 

to 
183 

101 

se  _ _  f 

Parsons,  Contr.  238 
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able  on  a  bill  of  exchange  not  paid  are  those 

f  the  place  where  the  plaintiff  is  entitled  to 
reimbursement.  In  the  United  States,  these 
L  generally  fixed  by  statute ;  4  Johns.  119; 
g  Mass.  157 ;  2  Wash.  C.  C.  167  ;  3  Sunni. 

5^3* 

"li'here  a  place  of  payment  is  specified,  the 
interest  of  that  place  must  be  allowed;  126 
Mass.  360;  14  Vt.  33;  22  Barb.  118;  77 
jl,  y.  573 ;  except  that  when  a  contract  is 
made  in  one  state,  to  be  performed  in  another, 
parties  may  contract  for  the  legal  rate  of  in¬ 
terest  allowable  in  either  state,  provided  such 
contract  is  entered  into  in  good  faith,  and  not 
merely  to  avoid  the  usury  laws  ;  20  Mart.  La. 
1 ;  46  N.  H.  300;  1  Wall.  310;  26  Barb. 
213;  25  Ohio  St.  413  ;  22  Iowa,  194  ;  35  N. 
J.  L.  285;  contra,  Story,  Confi.  Laws,  §298. 

Chattel  mortgages ,  valid  and  duly  registered 
under  the  laws  of  the  state  in  which  the  prop¬ 
erty  is  situated  at  the  time  of  the  mortgage, 
will  be  held  valid  in  another  state  to  which 
the  property  is  removed,  although  the  regula¬ 
tions  there  are  dilferent ;  13  Pet.  107;  62^Mo. 
524;  25  Miss.  471;  53  N.  H.  562;  7  Ohio 
St.  134;  12  Barb.  631;  but  it  is  said  by 
IV  hart.  (Confi.  Laws,  §  317),  that  the  law  in 
regard  to  chattel  mortgages  is  governed  by  the 
lex  sita.  That  a  lien  is  extinguished  when 
goods  are  taken  from  the  place  where  the  lien 
was  created  to  a  place  where  such  a  lien  is  not 
recognized,  see  Whart.  Confi.  Laws,  §318; 
9  rlula.  615  (where  a  chattel  mortgage  made 
in  Maryland  was  held  invalid  in  Pennsylvania 
apllnst  a  bona  fide  purchaser  without  no- 
let  ) .  and  a  Louisiana  court  refused  to  enforce 
n  c  uttel  mortgage  made  in  another  state,  such 
o  pges  being  unknown  in  Louisiana;  26 
l  l'i  *85.  See  37  Penn.  508,  where  it  was 
,i.  .  ..iat  a  trust  of  personalty  valid  in  the 

mnv  i  *W0U  d  Prote<ited  if  the  parties  re- 
moTved  to  another  state.  1 

ofr,:eJVV.of  the  s*tus  governs  a  mortgage 
,j0n  a  ni  111  one  state,  executed  in  another  ; 

§  305;  58  N- IL  88 ;  7 
12  V  t  J  22  Kan*  89  i  38  Ala.  67  ;  contra , 
l  88  ’  *9  Ind.  28.  The  lex  fori 
H  ?  1  le  remedies  on  the  mortgage  ;  3  7 
50  Ill  9-ftC°”<ra’  ^tory,  Confi.  Laws,  §  402  ; 
been  «•  ,  (where  there  appears  to  have 
C  ,See  38  N.  Y.  153,  where  a 

Valia  in  paas"‘P»  m;lde  and  shown  to  be  in- 
y  .  ennsylvania,  was  held  invalid  in 
The  ^  8  (lumPhr-  542. 
transfer  1  !j.lstration  of  chattel  mortgages  and 
fiequentI  government  and  local  stocks  are 
"which  thJn  ma<te  subjects  of  positive  law, 
As  tow.^pend9  *aw  °f  the  domicil, 
speeted  le  '»‘r  8ucb  mortgages  will  be  re- 
, e  state  ; ►,  preference  to  claims  of  citizens  of 
„  at  they  J-ii  1(dl  ^be  property  is  removed, 
279;  V-111’30  Vt-  «,  overruling  23  Yt. 
^  542.  St  134  5  12  Barb.  <531;  8 

ar?.n9-  °f  priority  of  liens  and  other 
n  fe*  rei 1U*  ^0I10ra^  to  be  determined  by 
**°perty.  k?/®  even  in  regard  to  personal 
1  ra.  289 ;  4  Bina.  353 ;  14  Mart. 


3  Rawle  Mv™’  224  5  3  Pick.  128; 
Kioh  Mi  ■  %’  a4 ^3  3 ‘2  1  ?  191;  4 

Ala.  536.  543  ’  3  Barb.  89;  see  S3 

The  existence  of  the  lien  will  generally  tie. 

Marriage  comes  under  the  general  rule  in 
ISeelac x°Lo cu traCtS>  W*th  SOme  excePtions. 

The  scope  of  a  marriage  settlement  made 
abroad  is  to  be  determined  by  the  lex  loci  con- 
tractus;  1  Bro.  P.  C.  129;  2  M.  &  K.  513; 
where  not  repugnant  to  the  lexreisitce;  31 
L.  &  Eq.  443  ;  4  Bosw.  266. 

W  hen  the  contract  for  marriage  is  to  be  ex¬ 
ecuted  elsewhere,  the  place  of  execution  be¬ 
comes  the  locus  contractus;  23  E.  L.  &  Ea. 
288.  1 

Movables  in  general.  Personal  property 
follows  the  owner ;  and  hence  its  disposition 
and  transfer  are  to  be  determined  by  the  law 
of  bis  domicil ;  2  Kent,  428.  See  Domicil. 

PARTICULAR  PERSONAL  RELATIONS. 

Executors  and  administrators  have  no 
power  to  sue  or  be  sued  by  virtue  of  a  foreign 
appointment  as  such  ;  Westl.  Priv.  Int.  Law, 
279  ;  2  Jones,  Eq.  276  ;  10  Rich.  393  ;  L.  R. 

5  Ch.  App.  315;  1  Woolw.  383;  110  Mass. 
369;  61  Penn.  478;  3\V.Va.  154;  55Ga.  253; 
54  Mo.  408.  It  seems  to  be  otherwise  where 
a  foreign  executor  has  brought  assets  into  the 
state;  18  B.  Monr.  582  ;  1  Bradf.  Surr.  241  ; 
and  see  16  Ark.  28  ;  15  La.  An.  243 ;  and  is 
otherwise  by  statute  in  Ohio ;  5  McLean,  4 ; 
and  in  Pennsylvania  as  to  stocks  and  bonds  of 
corporations  of  that  state  ;  87  Penn.  139. 

In  the  United  States,  however,  payment  to 
such  executor  will  be  a  discharge,  it  seems ;  7 
Johns.  Ch.  49;  18  How.  104;  contra ,  3 
Sneed,  55;  otherwise  in  England;  Dv.  305; 

3  Kebl.  163;  1  M.  &  G.  159;  3  Q.  B.  493. 
But  see  Westl.  Priv.  Int.  Law,  272. 

And  an  executor  who  has  so  changed  his 
situation  towards  the  action  as  to  render  it  his 
own  may  sue  in  a  foreign  court ;  V\  estl.  Priv. 
Int.  Law,  286 ;  1  Hare,  84 ;  4  Beav.  506. 

Administration  must  be  taken  out  in  the 
situs  (place  of  situation)  of  the  property;  12 
Wheat.  109 ;  20  Johns.  229 ;  1  Mas.  381  ;  1 
Bradf.  Surr.  69.  .  ,  . 

But,  in  general,  administration  is  granted 
as  of  course  to  the  executor  or  administrator 
entitled  under  the  lex  domicilii  (but  not  it 
seems  to  a  minor  ;  1  Sw.  &  T.  253 ;  or  a 
creditor;  Ambl.  416).  In  such  cases  the 
probate  granted  in  the  place  of  domicil  is  >e 
principal,  that  in  the  situs  is  an£''‘ary  i 
Bradf!  Surr.  233;  L.  R.  2  P.« ^  89 ; 1 

Woohy.  383;  10  Gray,  1«2 ;  10  H.  L.  . 

1  •  3  Rawle  312:  61  Penn.  4/8,  -1  uonn. 
577.  There  ’is  no  legal  privity  between  them  ; 

35  N.  H.  484. 


All  property  of  the  decedent  which  is  m 
the  iuStion  of  the  court  granting  principal 

or  ancHlary  administration,  or  which  comes 

into  Tt  ff  not  already  taken  possession  of 
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under  a  grant  of  administration,  comes  under 
its  operation;  3  Paige,  Ch.  459. 

Ships  and  cargoes  and  the  proceeds  thereof 
complete  their  voyages  and  return  to  the 
home  port ;  Story,  Conti.  Laws,  §  520 ;  45 
Ill.  382  ;  1  Strobh.  25. 

The  property  in  each  jurisdiction  is  held 
liable  for  debts  due  in  that  jurisdiction,  and 
the  surplus  is  to  be  remitted  to  the  principal 
administrator  for  distribution  under  the  lex 
domicilii;  8  Cl.  &  F.  1  ;  L.  R.  4  Ch.  App. 
735 ;  88  Penn.  131  ;  but  whether  the  court  of 
the  ancillary  jurisdiction  will  decree  a  distri¬ 
bution  or  remit  the  property  to  the  domiciliary 
jurisdiction,  has  been  held  to  be  a  matter  of 
judicial  discretion ;  53  N.  Y.  192;  52  Ala. 
124.  See  57  Miss.  566;  24  Beav.  100;  3 
Pick.  145 ;  3  Bradf.  Surr.  233 ;  21  Conn. 
577.  See  Domicil. 

In  case  of  insolvency,  it  is  said  the  assets 
would  be  retained  for  an  equitable  distribu¬ 
tion  among  the  creditors  here  of  an  amount 
proportioned  to  the  whole  amount  of  assets 
and  claims;  3  Pick.  147;  but  this  rule  has 
been  doubted  ;  Whart.  Confl.  Laws,  §  623. 

Each  administrator  must  give  priority  to 
claims  according  to  the  law  of  his  jurisdiction  ; 
Story,  Confl.  Laws,  §  524;  5  Pet.  518;  20 
Johns.  265. 

But  a  transmission  of  effects  or  their  pro¬ 
ceeds  to  another  jurisdiction  does  not  devest 
a  creditor’s  precedence;  7  L.  J.  Ch.  135* 
Westl.  Priv.  Int.  Law,  293. 

Guardians  have  no  power  over  the  pro¬ 
perty,  whether  real  or  personal,  of  their 
wards,  by  virtue  of  a  foreign  appointment ; 
4  Cow  52;  1  Johns.  Ch.  153;  they  must 
liaye  the  sanction  of  the  appropriate  local 
tribunal;  6  Blatch.  537  ;  9  Wal.  394;  4 
Allen,  321 ;  \\  hart.  Confl.  Laws,  SS  260 
265  ;  L.  R.  2  Eq.  74.  As  to  the  relations  of 
ioreign  and  domestic  guardians,  see  14  B 
Monr.  544. 

As  to  the  power  of  a  guardian  over  the  do¬ 
micil  of  his  ward,  see  Domicil. 

Receivers  in  equity  have  no  extra-territorial 
powers  by  virtue  of  their  appointment;  17 
ll0Z- n-22  v52  Mo*  17 ;  25  N.  Y.  577  ;  but 

in'olvlnf’  51 3‘  -A  re.ceiver  appointed  for  an 

396  ;  28PcEy2174.aUOther  ^  52  T“* 

Sureties  come  under  the  general  rules  and 

their  contracts  are  governed  by  the  lex  loci  • 

but  in  the  case  of  a  bond  with  L„r  f* 1  ■  ’ 

.  uiiu  w  itn  sureties,  tnven 

to  he  government  by  a  navy  agent  for  the 

faithful  performance  of  his  duties  the  li  iliil 

ny  of  the  sureties  is  governeS b’y tl  com! 

moil  law,  as  the  accountability  of  the  prin 

c., ml  was  at  \\  ash.ngton,  the  seat  of  gofer  I 

me, It  I  6  Pet.  172  (the  case  coming  Jp  fro  n 

Louisiana).  See  7  Pet.  485.  1 

Judgments  and  Degress  of  Forfipn 

Cor  kts  relating  to  immovable  property 

witlun  their  jurisdiction  are  held  binding 

UTvwhere.  And  the  rule  is  the  same  with 

jj"'1.1’'1  to  movables  actually  within  their  juris 

dictioii ;  Story,  Confl.  Laws,  §  592;  79  Cm 


354;  23  Wall.  458;  2  C.  &  p  n5 
U.  S.  714.  l5°' 


See  95 


Thus,  admiralty  proceedings  in  rem  ar. 
held  conclusive  everywhere  if  the  court  u 
a  rightful  jurisdiction  founded  on  act.nl  „ 
session  of  the  subject-matter ;  4  Cra  241  fit 

Sumn.  600;  1  Stor.  157;  1  Johns  Gas  si,’ 
1  H.  &  J.  142;  1  Bin,,.’ 299;  J*' .tn  i 
Mass.  277  ;  7  id,  275  ;  L.  R.  5  Q.  B.  59Q-  1 
Low.  253 ;  10  Nev.  47. 

But  such  decree  may  be  avoided  formatter 
apparently  erroneous  on  the  face  of  the  re 
cord ;  7  Term,  523  ;  8  id.  444 ;  1  Caines, 
Cas.  21  ;  or  if  there  be  an  ambiguity  as  to 
grounds  of  condemnation;  7  Bingh.  495;  1 
Greenl.  Ev.  §  541,  n. ;  14  Cow.  520,  n.  3’;  2 
Kent,  120. 

Proceedings  under  the  garnishee  process 
are  held  proceedings  in  rem;  and  a  decree 
may  be  pleaded  in  bar  of  an  action  against 
the  trustee  or  garnishee  ;  1  Greenl.  Ev.  §  542 ; 
4  Cow.  520,  n.  But  the  court  must  have  right¬ 
ful  jurisdiction  over  the  res  to  make  the  judg¬ 
ment  binding;  and  then  it  will  be  effectual 
only  as  to  the  res,  unless  the  court  had  actual 
jurisdiction  over  the  person  also;  31  Me.  314; 
7  B.  Monr.  376  ;  9  Mass.  498;  Story,  Confl. 
Laws,  §  592  ;  Greenl.  Ev.  §  542;  10  Nev. 
47;  95  U.  S.  714. 

Foreign  judgments  are  admitted  as  conclu¬ 
sive  evidence  of  all  matters  directly  involved 
in  the  case  decided,  where  the  same  question  is 
brought  up  incidentally ;  1  Greenl.  Ev.  §547, 
and  note  ;  12  Pick.  572;  7  Bost.  L.  Rep.  461. 

It  seems  to  be  the  better  opinion  that  judg¬ 
ments  in  personam  regular  on  their  lace,  wbic 
are  sought  to  be  enforced  in  another  country 
are  conclusive  evidence,  subject  to  a  re-exam¬ 
ination,  in  the  courts  where  the  new  actI<?”  . 
brought,  only  for  irregularity,  fraud,  or  ^ 

of  jurisdiction  as  to  the  cause  or  parties, 

Greenl.  Ev.  §  546;  Westl.  Priv.  Int.  UJ 
372;  Story,  Confl.  Laws,  §  607;  2 
325;  Dougl.  6,  n. ;  3  Sim.  458;  ^  jj 


>88;  16  id.  717;  4  Munf.  241 


idenee 


Any  foreign  judgment  may  be  ujM  ^  ^ 
for  error  apparent  on  its  face ;  - 
757  ;  1  Greenl.  Ev.  §  547,  n.  «full 

Under  the  United  States  cousti tut  ’  e3 


force  and  effect”  are  to  be  given  tht  tj)t>r 
^  ctatn  ill  those  Ol 


of  the  courts  of  any  state  in  those 
states.  See  Judgment.  'itr  apply 

The  constitution  and  rules  of  Jrj,uiiml 
only  to  civil  judgments,  and  no 
decisions;  17  Mass.  515.  nC  ^Volun; 

Assignments  and  Transfk  *  •  yajid 
tary  assignments  of  personal  pi  1  every* 

where  made,  will  transfer  P!*°I  „  270 ;  H 

1  *  pot 


taming  possession 
5  Harring.  31. 

4  N.  J.  162. 


,  13  Mass.  146;  .541 

Otherwise, 
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\n  involuntary  assignment  by  operation  of 
1  ,w  as  under  bankrupt  or  insolvent  laws  will 


llS  lllltivl  - J-  - - -  ~  ■ '  *** 

Ot  avail  as  against  attaching  creditors  in  the 
“lftce  of  situation  of  the  property ;  20  Johns. 
11  5N.  Y.  320;  4  Zabr.  162,  270  ;  6  Pick. 
>86  302;  2  Hayw.  24;  4  M’Cord,  519;  5 
X,  H.  213;  14  Mart.  La.  93;  6  Binn.  353; 

5  Cra.  289;  5  Me.  245;  1  Harr.  &  McH. 
236;  19  N.  Y.  207  ;  32  Miss.  246. 

"  it  may  be  a  question  whether  the  same  nde 
would  hold  if  the  assignees  had  obtained  pos¬ 
session;  Dougl.  161.  An  assignment  by 
operation  of  law  is  good  so  as  to  vest  property- 
in  the  assignees  by  comity  of  nations ;  6  M. 

6  S.  126;  1  East,  6  ;  20  Johns.  262  ;  6  Binn. 
363;  3  Mass.  517. 

In  England  it  is  firmly  settled  that  an  as¬ 
signment  under  the  bankrupt  law  of  a  foreign 
country  passes  all  the  personal  property  of 
the  bankrupt  locally  situate,  and  debts  owing 
in  England,  and  that  an  attachment  of  such 
property  by  an  English  creditor,  after  such 
bankruptcy,  with  or  without  notice  to  him,  is 
invalid  to  overreach  the  assignment ;  but  this 
rale  does  not  prevail  in  the  United  States, 
either  as  regards  a  foreign  assignee  or  an  as¬ 
signee  under  the  laws  of  another  state  in  the 
Inion;  Story,  Confl.  Laws,  §  409;  17  How. 
322. 

The  assignment  by  marriage  is  held  valid  ; 
Mory,  Conti.  Laws,  §  423.  See  Domicil. 

Mcharges  by  the  lex  loci  contractus  are 
valid  everywhere ;  4  Bosw.  459  ;  7  Cush.  15  ; 
TV,  rule  is  restricted  in  the 

fmVn-  tat<;S the clause  in  the  constitution 
ti  '  passage  of  any  law  impairing 

the  obligation  of  contracts.  S 

insolvl* ,  Provision,  it  is  held  that  a  state 
extra , '  °r  l):t,t,Lru pt,  law  may-  not  have  any 
5  How^n?  m  xi' ett  to  d’scharge  the  debtor ; 
It  Z  l07 ;  7  N-  Y-  500.  See  Lex  Fori! 
non-n<irfr,  0wever>  take  away  the  remedy  for 
c«2rtrmanCe  0f  the  co»taact  in  the  locus 
Fi,r,.i„S’ i°U  c?ntaacts  made  subsequently. 
t°rial  f0/|  T  b?ve>  as  such,  no  extra-terri- 
See  t  E  ,e’  hut  have  an  effect  by  comity. 

‘8  shown  n?C!  C.?,ntractus.  Until  the  fact 
those’  nr e;,wi  he  assumed  to  be  the  same 

SeeLEXFome/°rWm;  1  Harr’  &  ’L  G87‘ 

' PoratC^,;;1  a* m ’ **£  title  under  a  foreign  cor- 
''Ottered  ar-'rt*ahle  with  knowledge  of  its 
207.  Powers  aud  restrictions  ;  19  N.  Y. 

p 

5  tact ;  4f\/jAiVsrmust  be  proved  as  matters 
ft;  1  Tex  49 j’  Parj;  Ca“-  21  ;  1  D.  &  I, 
i'h'  582 ;  iq'v!4,’  9  Humphr.  546;  2  Barb. 

^etext  nr  9  Mo.  3  ;  written  laws, 

Jb  or  a  ’  a  collection  printed  by  autho- 

J 111  their  ■!lL?Witle<1  by  a  proper  officer, 
j'  Ports  as  secon  I006’  PerhaP3>  by  opinion  of 

Stor)-,  Confl. 

85!'  2  (Jra.  007  .  ®e?l-  Kv.§  486;  14  How. 
9s!  ® l^end  47s  ^  ^  298  ;  1  Campb. 

kx&  lli' A1*.  B.  885  j  1  tL. 

pf.rt  the  aid  of  t«  1  K7  may  he  construed 
2Low  ,oXt-books  «a  well  as  of  ex- 
V°j  _  j  ^  where  experts  are  called, 


the  sanction  of  an  oath  is  said  to  be  required  • 
4  Conn  517;  12  id.  384;  see  12  5  2: 

488r>no?0nfl'ALatWS,L§  641  ;  1  6reenl.*Ev.  § 
488,  note.  As  to  the  manner  of  proving  un 

written  laws  of  foreign  countries,  the  decisions 
show  a  divergence  of  opinion;  the  nde  as  laid 
down  by  Lowell,  J.,  in  the  case  of  The  Pasha, 
wick,  2  Low.  142,  where  the  reasoning  of 
Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  2 
Hagg.  Consist.  54,  is  cited  with  approval,  is, 
that  the  unwritten  law  of  England  mav  be 
proved  in  the  U nited  States  courts  not  by  ex¬ 
perts  only,  but  also  by  text-writers  of  autho¬ 
rity,  and  by  the  printed  reports  of  adjudged 
cases.  But  in  respect  to  the  laws  of  other 
foreign  countries,  where  a  system  obtains 
wholly  different  from  our  own,  the  rigid  proof 
by  the  testimony  of  experts  alone  should  be 
insisted  on.  See  11  Cl.  &  F.  85 ;  14  E.  L.  & 
Eq.  249  ;  4  Cow.  508,  n. ;  1  Wall.,  Jr.,  C.  C. 
47  ;  4  Johns.  Ch.  507  ;  as  to  who  can  prove 
such  laws;  48  N.  H.  176  (it  need  not  be  a 
lawyer)  ;  74  Ill.  197. 

CONFRONTATION.  In  Practice.  The 

act  by  which  a  witness  is  brought  into  the  pre¬ 
sence  of  the  accused,  so  that  the  latter  may 
object  to  him,  if  he  can,  and  the  former  may 
know  and  identify  the  accused  and  maintain 
the  truth  in  his  presence.  In  criminal  cases 
no  man  can  be  a  witness  unless  confronted 
with  the  accused,  except  by  consent. 

CONFUSIO  (Lat.  confundere).  In  Civil 
Law.  A  pouring  together  of  liquids ;  a 
melting  of  metals ;  a  blending  together  of  an 
inseparable  compound. 

It  is  distinguished  from  commixtion  by  the  fact 
that  in  the  latter  case  a  separation  may  be  made, 
while  in  a  case  of  confusio  there  cannot  be.  2 
Bla.  Coin.  405. 

CONFUSION  OF  GOODS.  Such  a 
mixture  of  the  goods  of  two  or  more  persons 
that  they  cannot  be  distinguished. 

When  this  takes  place  by  the  mutual  con¬ 
sent  of  the  owners,  they  have  an  interest  in 
the  mixture  in  proportion  to  their  respective 
shares;  6  Hill,  425.  Where  it  is  caused  by 
the  wilful  act  of  one  party  without  the  other’s 
consent,  the  one  causing  the  mixture  mustsepa- 
rate  them  at  his  own  peril ;  30  Me.  237,  295 ; 

1 9  Ohio,  337 ;  9  Barb.  630  ;  3  Kent,  365 ;  and 
must  bear  the  whole  loss;  2  Blackf.  37  7  ;  3 
Ind.  806;  2  Johns.  Ch.  62 ;  11  Mete.  493  ; 

30  Me.  237  ;  otherwise,  it  is  said,  if  the  con¬ 
fusion  is  the  result  of  negligence  merely,  or 
accident ;  20  Vt.  333.  The  nile  extends  no 
further  than  necessity  requires;  2  Campo. 
575;  1  Vt.  286  ;  24  Penn.  246. 

CONFUSION  OF  RIGHTS.  A  union 
of  the  qualities  of  debtor  and  creditor  in 
same  person.  The  effect  of  such  a  union  us, 
generally,  to  extinguish  the  debt , 

300;  CVo.  Car.  5511  1 

See  5  Term,  381;  Comyns,  Dig.  Baron 

FCQNGB  In  French  Law.  A  clearance. 

A^Sof  Import  »  Pcm,ss,0n  K>°av,‘ 

gate. 


CONGE  D’ACCORDER 


370 


CONGRESS 


CONGE  D’ACCORDER  (Fr.  leave  to 
accord).  A  phrase  used  in  the  process  of 
levying  a  fine.  Upon  the  delivery  of  the 
original  writ,  one  of  the  parties  immediately 
asked  for  a  conge  d'accorder ,  or  leave  to 
agree  with  the  plaintiff'.  Termes  de  la  Ley  ; 
Cowel.  See  Licektia  Concordandi  ;  2 
Bla.  Com.  350. 

CONGE  D’EMPARLER  (Fr.  leave  to 
imparl).  The  privilege  of  an  imparlance 
( licentin  loquendi).  3  Bla.  Com.  299. 

CONGE  D’ESLIRE  (Fr.).  The  king’s 
permission  royal  to  a  dean  and  chapter  in 
time  of  vacation  to  choose  a  bishop,  or  to  an 
abbey  or  priory  of  his  own  foundation  to 
choose  the  abbot  or  prior. 

Originally,  the  king  had  free  appointment  of 
all  ecclesiastical  dignities  whensoever  they 
chanced  to  be  void.  Afterwards  he  made  the 
election  over  to  others,  under  certain  forms  and 
conditions  :  as,  that  at  every  vacation  they  should 
ask  of  the  king  covgi  d’eslire ;  Cowel;  Termes 
de  la  Ley:  1  Bla.  Com.  379,  382.  The  permis¬ 
sion  to  elect  is  a  mere  form ;  the  choice  is  practi¬ 
cally  made  by  the  crown. 

CCNGEABLE  (Fr.  conge ,  permission, 
leave).  Lawful,  or  lawfully  done,  or  done 
with  permission :  as,  entry  congeable,  and 
the  like.  Littleton,  §  279. 

CONGREGATION.  A  society  of  a  num¬ 
ber  ot  persons  who  compose  an  ecclesiastical 
body. 

In  the  ecclesiastical  law,  this  term  is  used 
to  designate  certain  bureaus  at  Rome,  where 
ecclesiastical  matters  are  attended  to. 

In  the  United  States,  by  congregation  is 
meant  the  members  of  a  particular  church 
who  meet  in  one  place  to  worship.  See  2 
Russ.  120. 


CONGRESS.  An  assembly  of  deputies 
convened  from  different  governments  to  treat 
ot  peace  or  of  other  international  affairs. 

1  he  name  of  the  legislative  body  of  the 
United  States,  composed  of  the  senate  and 
“  Representatives  (q.  ©.).  U.  S.  Const. 


nf’th^i*  l1.0118®  of  congress  is  made  the  juc 
mvfl!  CK  °n’  returns,  and  qualifications  of 
o  in  members.  Art.  1,  s.  5.  A  majority  of  ea 

but  a* smaller*!! 8t* a  quorum  to  do  businei 
but  a  smaller  number  may  adjourn  from  dav 

day,  and  maybe  authorized  to  compel  the  attei 
anee  of  absent  members  in  such  manner  a 
under  such  penalties  as  eaeli  may  provide  Ea 
house  may  determine  the  rules  of  its  proee'edin 
pumsh  its  members  for  disorderly  behavior  ai 
v.  ith  the  concurrence  of  two-thirds,  expel  a  me 
her.  Each  house  is  bound  to  keoA  «  a  m<; 
its  proceedings,  and  from  time  to  time  p™bli 
the  same,  excepting  such  parts  as  may  in  tb 
judgment,  require  secrecy,  and  to  entitl  e  v, 
ami  nays  on  the  journal,  on  any  question  Vt 
desire  of  one-fifth  of  the  members  present.  A 

3.  The  members  of  both  houses  are  in  nil 
except  treason,  felony,  and  breach  of  tlu> , 
privileged  from  arrest  during  their  attend 
the  session  of  their  respective  houses  and  in” 
to  and  returning  from  the  same ;  ami  no  £em 
can  be  questioned  in  any  other  place  for k 


law,  but  is  claimed  as  of  necessity  ot  th°  expre6s 
that  all  public  functionaries  are  e8s^tifn°nnd 
vested  with  the  powers  of  self-presemt^  y  ln' 
that  whenever  authorities  are  given  d  "’ and 
of  carrying  them  into  execution  are  !®? 
necessary  implication.  Jefferson,  Manual  s  s' 
art.  Privilege;  Duane’s  Case,  Senate  j  ’ 
ings,  Gales  and  Seaton’s  Annal6  of  Cone  '  "ith 
Confess,  pp  122-124,  184,  and  Indexf'tf 
cottas  Case,  Journal  Hou.  Reps.  1st  Sees  35th 

Congress  pp.  371-374,  386-389,  535-539 ;  Irwta{ 

Case’  103  U'  S  L-VdeX;  Kil,)OU™’8 

,d.K,’  :  8-  138 >  where  11  was  held  that 

although  the  house  can  punish  its  own  members 
for  disorderly  conduct  or  for  failure  to  attend  its 
sessions,  and  can  decide  cases  of  contested  elec¬ 
tions  and  determine  the  qualifications  of  its 
members,  and  exercise  the  sole  power  of  im¬ 
peachment  of  officers  of  the  government,  and 
may  when  the  examination  of  witnesses  is  neces¬ 
sary  to  the  performance  of  these  duties,  fine  or 
imprison  a  contumacious  witness, — there  is  not 
found  in  the  constitution  any  general  power 
vested  in  either  house  to  punish  for  contempt. 
The  order  of  the  house  ordering  the  imprison¬ 
ment  of  a  witness  for  refusing  to  answer  certain 
questions  put  to  him  by  the  house,  concerning 
the  business  of  a  real  estate  partnership  of  w  hich 
he  was  a  member,  and  to  produce  certain  books 
in  relation  thereto,  was  held  void  and  no  defence 
on  the  part  of  the  sergeant-at-arms  in  an  action 
by  the  witness  for  false  imprisonment.  The 
members  of  the  committee,  who  took  no  actual 
part  in  the  imprisonment,  were  held  not  liable  to 
such  action.  The  cases  in  which  the  power  has 
been  exercised  are  numerous.  See  Barclay,  mg- 
Rules  of  Hou.  Reps.  U.  S.  tit.  JVivilcge.  Tin* 
power,  however,  extends  no  further  than  im¬ 
prisonment  ;  and  that  will  continue  no  inrtn 
than  the  duration  of  the  power  that  impri^  ■ 
The  imprisonment  will  therefore  terminate  w 
the  adjournment  or  dissolution  of  congress. 

4.  The  rules  of  proceeding  in  each  hous :  ta_ 
substantially  the  same  :  the  house  of  repre 
tive6  choose  their  own  speaker;  the  vice-p1-  .  0 
of  the  United  States  is,  ex  officio,  presides 
senate.  For  rules  of  proceeding  andwr 
served  in  passing  laws,  see  Barclay's  D ig-  ^ 

5.  When  a  bill  is  engrossed,  aDd  hasreu 

the  sanction  of  both  houses,  it  is  sent  *  QOf  the 
sident  for  his  approbation.  If  he  apPr0 r.,turIicd, 
bill,  he  signs  it.  If  he  does  not,  it  orj. 

with  his  objections,  to  the  house^in  v  at 

ginated,  and  that  house  enters,tl\e/,^ponsidfrit* 
large  on  its  journal  and  proceeds  t0  \ ,  .  *  0f  the 
If,  after  6uch  reconsideration,  two-t  toffethcr 
house  agree  to  pass  the  bill,  it  is  6  \  v  ^v)iich 

with  the  objections,  to  the  other  house*  .J  by 

it  is  likewise  reconsidered,  and,  u  1  j  But 
two-thirds  of  that  house,  it  become  ate  ^ 
in  all  such  cases  the  votes  °f  both  e8  of tbe 
termined  by  yeas  and  nay's,  and  tn  bii]  are  to  be 
persons  voting  for  and  against  tn  ^pectiveW* 
entered  on  the  journal  of  each  hoiis  ^  pres^- 

If  any  bill  shall  not  be  returned  oy.  after  J 
dent  within  ten  days  (Sundays  ex  P  ^mesh* 
6hall  have  been  presented  to  him,  *  gjgiied 

be  a  law,  in  like  manner  as  if  he  haa^|  ePt 

unless  the  congress  by  their  adjo  be  a 

its  return ;  in  which  case  it  sna 

See  Kent,  Lect.  XI.  ,  the  exdll?1 1  * 

The  house  of  representatives  revenuc ;  a 
right  of  originating  bills  for  rais  S 
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'TZth*  only  privilege  that  house  enjoys  in  its 

this  !;'ive  character  which  is  not  shared  equally 
IcrT?hl  other ;  and  even  those  bills  are  amend¬ 
able  by  the  senate  in  its  discretion.  Art.  1. 

ft  jL  0f  the  houses  cannot  adjourn,  during  the 
c^ion  of  congress,  for  more  than  three  days 
rfhout  the  consent  of  the  other ;  nor  to  any 
otiier  place  than  that  in  which  the  two  houses 

shall  be  sitting.  Art.  1,  s.  5. 

\11  the  legislative  powers  granted  by  the  con- 
stitution  of  the  United  States  are  vested  in  the 
congress.  These  powers  are  enumerated  in  art. 
1  s?S  as  follows  :  To  lay  and  collect  taxes,  du¬ 
ties  imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  wel¬ 
fare  of  the  United  States  ;  to  borrow  money  on 
the  credit  of  the  United  States  ;  to  regulate  com¬ 
merce  with  foreign  nations,  and  among  the  seve¬ 
ral  states  and  with  the  Indians ;  to  establish  a 
uniform  rule  of  naturalization  and  uniform  laws 
of  bankruptcy  throughout  the  United  States  ;  to 
coin  money,  regulate  the  value  thereof  and  of 
foreign  coin,  and  fix  the  standard  of  weights  and 
measures;  to  provide  for  the  punishment  of 
counterfeiting  the  securities  and  current  coin  of 
the  United  States ;  to  establish  post-offices  and 
post-roads;  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries  ;  to  constitute 
tribunals  inferior  to  the  supreme  court ;  to  define 
and  punish  piracies  and  felonies  on  the  high  seas 
and  offences  against  the  laws  of  nations  ;  to  de¬ 
clare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and 
water ;  to  raise  and  support  armies  ;  to  provide 
and  maintain  a  navy  ;  to  make  rules  for  the  gov¬ 
ernment  of  the  land  and  naval  forces ;  to  provide 

f°  execute  the  laws 

the  union,  suppress  insurrections,  and  repel 
Provide  for  organizing,  arming,  and 
nart  ttie  militia,  and  for  governing  such 

of  than  -f1  as  may  employed  in  the  service 
snpptur  i  ^tates>  reserving  to  the  states  re- 
authnlff y  T  aPP°mtment  of  the  officers  and  the 
di&eini;  ?  traiping  the  militia  according  to  the 
cIumvpT  by  congress  ;  to  exercise  ex- 

W  fnrmCTS  ation  over  8UCh  district  as  may  in 
Unitpri  Qfb.ecome  the  seat  of  government  of  the 
arsenal*  li’ an(*  also  over  all  forts,  magazines, 
Ned  Qck-yards,  and  other  needful  buildings 
make all  l  ac(tuired  for  those  purposes;  aud  to 
into  exeonf-WS  ^cessary  and  proper  for  carrying 
Mentor  Qt110n  powers  vested  in  the  Govern- 
y  department  or  Officer  thereof. 

As2ECTI°  CAUS2E.  In  Civil  Law. 

the  case  °*  ^le  ease#  -A  brief  synopsis  of 
°Peninrr  f,1Ven  .ty  aflyocate  to  the  judge  in 

COB  etm'-  C“lvinUS’  UX- 

A  sl'gl1*  degree  of  ere- 
^tnote  tn  *rom  evidence  too  weak  or  too 
^rob.  (]U,  ,C'lUs<!  belief,  l  Maseardus,  De 

.A"d  4,.n- u- 

V,thout  anv^0011011  ^oun(le(l  on  a  probability 

Stem  n '  4  er8ons  married  to  each 

r°itdela  Nn?°f'  Laws>  §  71 ;  Wolffius, 


Cou  ~v"  §  858. 
fr°m  RIGHTS 


Rights  arising 


^urnxrj.  xtignts  j 
j>iln  ^ngland  10n  husband  anc^  wife. 

^htR1  in  a  Writ  lies  f°r  restitution  to  con- 
PerwJase  intentional  desertion,  in- 
8  J>under  Bomn  ^  refusal  to  consummate  mar- 
eircumstances ;  but  this  remedy 


nef  deSg  SE- 

\JoZt  are,  many  cases  in  law  where  the  con- 
j  inctive and  is  used  for  the  disjunctive  or,  and 
vice  versa.  ’ 

An  obligation  is  conjunctive  when  it  contains 
^vf,a’  things  united  by  a  conjunction  to  indicate 
that  they  are  all  equally  the  object  of  the  matter 
or  contract.  For  example,  if  I  promise  for  a 
lawful  consideration  to  deliver  to  you  my  copy 
of  the  Life  of  Washington,  my  Encyclopedia, 
and  my  copy  of  the  History  of  the  United  States, 
1  am  then  bound  to  deliver  all  of  them,  and  can¬ 
not  be  discharged  by  delivering  one  only.  There 
are,  according  to  Toullier,  tom.  vi.  n.  686,  as 
many  separate  obligations  as  there  are  things  to 
be  delivered  ;  and  the  obligor  may  discharge  him¬ 
self  pro  tanto  by  delivering  either  of  them,  or,  in 
case  of  refusal,  the  tender  will  be  valid.  It  is 
presumed,  however,  that  only  one  action  could 
be  maintained  for  the  whole.  But  if  the  articles 
in  the  agreement  had  not  been  enumerated,  I 
could  not,  according  to  Toullier,  deliver  one  in 
discharge  of  my  contract  without  the  consent  of 
the  creditor  :  as  if,  instead  of  enumerating  the 
books  above  mentioned,  I  had  bound  myself  to 
deliver  all  my  books,  the  very  books  in  question. 
See  Bacon,  Abr.  Conditions  (P)  ;  1  B.  &  P.  342; 
4  Bingh.  n.  c.  463 ;  1  Bouvier,  Inst.  657. 

CONJURATION  (Lat.  a  swearing  to¬ 
gether). 

A  plot,  bargain,  or  compact,  made  by  a 
number  of  persons  under  oath,  to  do  some 
public  harm. 

Personal  conference  with  the  devil  or  some 
evil  spirit,  to  know  any  secret  or  effect  any 
purpose. 

The  laws  against  conjuration  and  witchcraft 
were  repealed  in  1 736,  by  stat.  9  Geo.  II.,  c.  5 ; 
Mozley  &  W.  Law  Diet. 

CONNECTICUT.  The  name  of  one  of 
the  original  states  of  the  United  States  of 
America. 

It  was  not  until  the  year  1665  that  the  whole 
territory  now  known  as  the  state  of  Connecticut 
was  under  one  colonial  government.  The  char¬ 
ter  was  granted  by  Charles  II.  in  April,  1662. 
Previous  to  that  time  there  had  been  two  colo¬ 
nies,  with  separate  governments. 

As  this  charter  to  the  colony  of  Connecticut 
embraced  the  colony  of  New  Haven,  the  latter 
resisted  it  until  about  January,  1665,  when  the 
two  colonies,  by  mutual  agreement,  became  in¬ 
dissolubly  united.  In  1687,  Sir  Edward  Andros 
attempted  to  seize  and  take  away  the  charter ; 
but  it  was  secreted  and  preserved  in  the  famous 
Charter  Oak  at  Hartford,  and  is  now  kept  in  the 
office  of  the  secretary  of  state.  1  Hollister,  Hist. 
Conn.  315.  It  remained  in  force,  with  a  tempo¬ 
rary  suspension,  as  a  fundamental  law  o  - 
state,  until  the  present  constitution  was  adopted. 
Story,  Const.  38C ;  Comp.  Stat.  Conn.  Kcv.  of 

1STh"pm.Vnt  constitution  was  adopted  on  the 

15th  of  September,  1818.  United  States 

Every  (white)  male  citwen  ™^_one  years, 
who  has  attained  the  age oi  ^  ‘t0rm  of  one 
who  has  resided I  in  the  state ^  ^  Jn  which  he 

year  next  preceding,  mitted  t0  the  privileges 
may  offer  him  sc  f  to  montJl6  next  preceding, 

tb^lime^he  mayoffer  liimsclf,  who  sustains  a 
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goo<l  moral  character,  and  is  able  to  read  any 
article  of  the  constitution  or  any  section  of  the 
statutes  of  the  state,  may  be  admitted  to  the 
privileges  of  an  elector.  Comp.  Stat.  Conn,  lviii. 


The  Legislative  Power.— This  is  vested  in 
two  distinct  houses  or  branches,  the  one  styled 
the  senate,  the  other  the  house  of  representatives, 
and  both  together,  the  General  Assembly. 

The  Senate  consists  of  twenty-four  members, 
one  elected  biennially  from  each  of  the  twenty- 
four  senatorial  districts  into  which  the  state  is 
divided. 

The  House  of  Representatives  consists  of  two 
members  from  each  town  which  was  in  existence 
when  the  constitution  was  adopted,  unless  the 
right  to  one  of  them  has  been  voluntarily  relin¬ 
quished,  and  from  every  other  town  having  five 
thousand  inhabitants,  and  of  one  member  from 
each  of  the  towns  which  have  been  organized 
since  the  adoption  of  the  constitution.  The  rep¬ 
resentatives  are  elected  annually,  on  the  Tuesday 
after  the  first  Monday  in  November.  The  whole 
number  in  1881  was  two  hundred  and  forty-eight. 


Tiie  Executive  Power.— This  is  vested  in  a 
governor  and  lieutenant-governor. 

The  Governor  is  chosen  biennially  on  the  Tues¬ 
day  after  the  first  Monday  in  November  by  the 
electors  of  the  state.  He  is  to  hold  his  office  for 
two  years  f  rom  the  Wednesday  after  the  first 
Monday  of  January  succeeding  his  election,  and 
until  his  successor  is  duly  qualified.  He  is  cap¬ 
tain-general  of  the  militia  of  the  state,  except 
'when  called  into  the  service  of  the  United  States  ; 
may  require  information  in  writing  from  the  ex¬ 
ecutive  officers ;  may  adjourn  the  general  assem¬ 
bly,  when  the  two  houses  disagree  as  to  time  of 
adjournment,  not  beyond  the  next  session  ;  must 
take  care  that  the  laws  be  faithfully  executed ; 
may  grant  reprieves  after  conviction,  except  in 
cases  of  impeachment,  till  the  end  of  the  next 
session  of  the  general  assembly,  and  no  longer ; 
may  veto  any  bill,  but  must  return  it  with  his 
objections,  and  it  may  then  be  passed  over  his 
objections  by  a  majority  in  both  houses. 

The  JAeutenant -  Governor  is  elected  at  the  same 
time,  in  the  same  way,  for  the  same  term,  and 
must  possess  the  same  qualifications,  as  the  gov- 
omor. 


He  is  president  of  the  senate  by  virtue  of  hi 
office,  and  in  case  of  the  death,  resignation,  r< 
lusal  to  &erve,  or  removal  from  office  of  the  go^ 
?r  kis  impeachment  or  absence  fror 
ne  state,  the  lieutenant-governor  exercises  a] 
V°™erB  and  authority  appertaining  to  th 
of?°'’er?0^  until  another  be  chosen  at  th 
70d,Cal  elf,ction  <or  governor  and  be  dul 
qualified,  or  until  the  governor,  if  impeached 

Conit  LaTf£d’  °r’  lf  ab6ent>  •*»«* ^ "n 
Const,  art.  4,  §  14 ;  xvi.  Amendment  (1875). 


Tiie  Judicial  Power.— This  is  vested  in  a  i 
preme  court  of  errors,  a  superior  court,  andsu 
inferior  courts  as  the  general  assembly  mav  fr< 
time  to  time  establish.  y  aj  ,r< 

The  courts  of  general  jurisdiction  are  the  f 
preme  court  of  errors,  superior  court  court 
common  pleas,  and  district  courts  No  ners 
can  hold  a  judicial  office  after  the  age  of  seven 
The.  Supreme  Court  of  Errors  is  held  bv  fi 
judecs.  The  judges  hold  office  for  eight  vel 
They  are  elected  by  the  general  assembly 
nomination  by  the  governor.  This  court  1 
final  and  conclusive  jurisdiction  of  all  n 
ceedings  in  error,  from  judgments  of  inf,.vi 
courts  and  may  carry  into  complete  executi 
all  mdgments  and  decrees.  Ut1 

T/ie  Superior  Court  is  composed  of  these  jud^ 


and  six  others,  elected  in  the  samewlr"7~~ 
t  the  same  term.  It  is  the  prindLl  fy<Ul'1  f'* 
court,  and  has  also  jurisdiction  Jr  n JZ'  prik* 
change  of  name.  pfctitlou»  fcr 

The  Court  of  Common  Heat  exists  only  In  v 
Haven,  Hartlord,  Fairfield,  and  Neu  'i 
counties ;  and  there  are  two  bUtrict  , 
ing  jurisdiction  respectively  over  certain 
Litchfield  and  New  Haven  counties.  T  better* 
are  nisi  print  courts  with  a  limited  jurisE* 
regulated  mainly  by  the  value  of  the  amountfa 
controversy,  which  can  in  no  case  exceed  SlOtt 
Legal  and  equitable  remedies  are  granted  in  »ii 
these  courts  in  the  same  proceeding;  there  being, 
code  of  civil  practice,  partly  resembling  that  of 
Newr  York. 


County  Commissioners,  three  in  number  in  each 
county,  are  appointed  annually  by  the  general 
assembly.  They  have  power  to  remove  deputy 
sheriffs,  enter  upon  county  lands,  levy  county 
taxes,  take  care  of  the  highways,  administer  the 
poor  debtor's  oath,  and  appoint  county  trea¬ 
surers. 

Probate  Courts  are  held,  in  the  districts  into 
w  hich  the  state  is  divided  for  this  purpose,  tj 
judges  elected  biennially  by  the  people  of  the 
district. 

^  Justices  of  the  Peace  are  elected  biennially  in 
November,  by  the  electors  of  the  several  towns. 


CONNIVANCE.  An  agreement  or  con¬ 
sent,  indirectly  given,  that  something  unlaw¬ 
ful  shall  be  done  by  another. 

Connivance  differs  from  condonation,  though 
|  the  same  legal  consequences  may  attend  it.  Cod- 
:  nivance  necessarily  involves  criminality  on  the 
part  of  the  individual  who  connives ;  condonation 
may  take  place  without  imputing  the  slightest 
blame  to  the  party  who  forgives  the  injury.  Con¬ 
nivance  must  be  the  act  of  the  mind  before  the 
offence  has  been  committed;  condonation  is  the 
result  of  a  determination  to  forgive  an 
w'hich  was  not  known  until  after  it  was  iiiflictea  ? 


3  Hagg.  Eccl.  350.  .  . 

Connivance  differs,  also,  from  collusion :  * 
former  is  generally  collusion  for  a  particular  p  - 
pose,  w'hile  the  latter  may  exist  without  conni  - 
ance  ;  3  Hagg.  Eccl.  130. 

The  connivance  of  the  husband  to  his 
prostitution  deprives  him  of  the  right  of  o  ^ 
taining  a  divorce,  or  of  recovering 
from  the  seducer;  4  Term,  657.  ^  jY 

satisfactorilv  proved  by  implication.  See  ■ 
ford,  Mar.  &  Div.  449  ;  2  Bish.  Mar.  _  ' 

§  6;  2  Hagg.  Eccl.  278,  376;  3  td.  o  -  *” 
107,  119,  312;  3  Pick.  299;  2  Caines,  -  - 

CONNOISSEMENT.  In  French  Law. 

An  instrument,  signed  by  the  master  o  ‘ 
or  his  agent,  containing  a  description  ^ 
goods  loaded  on  a  ship,  the  persons  w  i  ^  ^ 
sent  them,  the  persons  to  whom  t  ,  elI1# 
sent,  and  the  undertaking  to  transport  . 
A  bill  of  lading.  Guyot,  RSpert.  i  "t0-> 
de  la  Marine ,  1.  3,  t.  3,  art.  L  ^ 

CONNUBIUM  (Lat.).  A  kwfu 


ni,ge'  •  h  La^. 

CONOCIMIENTO.  In  Spam» 

A  bill  of  lading.  In  the  Mediterr.im 
it  is  called  poliza  de  cargamiento .  0{ 

requisites  of  this  instrument,  sec  t  u 
Commerce  of  Spain,  arts.  799-81  •  ^ 

CONQUEST  (Lat.  ronquiro ,  to  see  ^ 
In  Feudal  Law.  Purchase;  * 


any 
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of  obtaining  an  estate  out  of  the  usual  course 

„f  inheritance*  . 

The  estate  itself  so  acquired. 

online  to  Blackstonc  ami  Sir  Henry  Gpcl- 
tbc  word  In  It*  original  meaning  was  en- 
®*Ji  ,Hi*oclate4  from  any  connection  with  the 
jafSTof  military  subjugation,  but  was 
wldy  in  the  sense  of  purchase.  It  1h  diffl- 
ultand  quite  profitless  to  attempt  a  decision  of 
Z  question  which  has  arisen,  whether  it  was 
-rolled  to  William's  acquisition  of  England  in 
it*  original  or  its  popular  meaning.  It  must  be 
aliowwl  to  offer  a  very  reasonable  explanation  of 
the  derivation  of  the  modern  signification  of  the 
word,  that  it  was  still  used  at  that  time  to  denote 
a  technical  purchase — the  prevalent  method  of 
purchase  then,  and  for  quite  a  long  period  subse¬ 
quently,  being  by  driving  off  the  occupant  by 
gaperior  strength.  The  operation  of  making  a 
conquest,  as  illustrated  by  William  the  Conqueror, 
was  no  doubt  often  afterwards  repeated  by  his 
followers  on  a  smaller  scale ;  and  thus  the  modem 
signification  became  established.  On  the  other 
hand,  it  would  be  much  more  difficult  to  derive  a 
general  signification  of  purchase  from  the  limited 
modern  one  of  military  subjugation.  But  the 
whole  matter  must  remain  mainly  conjectural ; 
and  it  Is  undoubtedly  going  too  far  to  say,  with 
Burn'll,  that  the  meaning  assigned  by  Blackstonc 
la  “demonstrated,”  or,  with  Wharton,  that  the 
game  meaning  is  a  u  mere  idle  ingenuity.”  For¬ 
tunately,  the  question  is  not  of  the  slightest  im¬ 
portance  in  any  respect. 

In  International  Law.  The  acquisition 
of  the  sovereignty  of  a  country  by  force  of 
arm.%  exercised  by  an  independent  power 
which  reduces  the  vanquished  to  the  subrnis- 
Bion  of  its  empire. 

It  is  a  general  rule  that,  where  conquered 
ntnes  have  laws  of  their  own,  those  laws 
ffuiinn  force  after  the  conquest  until  they 
in  iVro2akd,  unless  contrary  to  religion  or 

Ul  H€*  case>  ^ie  iaws  ^ie  e°n‘ 

^prevail;  1  Story,  Const.  §  150. 

the  i,U°n<1Ue!t  an,l  occupation  of  a  part  of 

en‘-myreifJhh  Un'tC(l  S,tates  by  11  rmblic  father 
eur-j,  *  r8  8ut;h  conquered  territory  during 

to  the  Jr,0n, a  foreign  country  with  respect 
Wheat  9jB?eJ 4^*  tbc  United  States;  4 
conqUeL..i  ’  \  ^“11.  486.  The  people  of  a 
but  not  t.t?rrit°ry  cliange  their  allegiance, 

86.  (v..  Llr  relations  to  each  other ;  7  Pet. 

'I'lfcror  ,>/,‘li"st  , es  not  per  se  give  the  con¬ 
trary  r;,f j  ,Urri  dominium  et  utile ,  but  a  tem- 
*»all.  40*°.  Possession  and  government ;  2 

!  V2».  T?,;,0'  101 1*  Wheat,  d  1 ; 

/d  Si  1?  Pft.  410. 

over  ti  UC^  ie  government 

Uitej  Stno  . ie  territ°iy  now  composing  the 
^  discover VS  T  n0<:  f°unded  on  conquest, 

Scot-ok  r  htor*v’  Const-  §  152  et  sen. 


j  v - -  may  noi 

C'Z  o \  ™  Wiul  Wife  t0  PreJu<fice  the 


PRATER.  A 

same  father.  2  Bla. 

(Bat.  consanguis, 


'8SSF 


§  152  et  sen. 
Purchase.  Bell,  Diet. ; 


ft*  In  French  Law.  The 

Z^mZrry.  acquisition  which  the 
rv^^-conin  ’,J°,ntlJr  °r  8cverally,  make 
“itL  •equirc/ h  coromunity.  Thus,  what- 
"'r  by  hm  nr  l  t  lc  husband  and  wife, 
of ![' "8h)the  oxt  'T  ‘"dustry  or  good  fortune, 
hc  °tUer'  if  of  ?ne  half  for  the  benefit 
ur  in?  K6p,  Conouit ;  Merlin, 


heirs;  2  Low.  C.  175. 

CONSANGUINEOUS 

brother  who  has  the 
Com.  231. 

CONSANGUINITY 

blood  together). 

The  relation  subsisting  among  all  the  dif¬ 
ferent  persons  descending  from  the  same  stock 
or  common  ancestor. 

Collateral  consanguinity  is  the  relation 
subsisting  among  persons  who  descend  from 
the  same  common  ancestor,  but  not  from  each 
other.  It  is  essential,  to  constitute  this  rela¬ 
tion,  that  they  spring  from  the  same  common 
root  or  stock,  but  in  different  branches. 

Lineal  consanguinity  is  that  relation  which 
exists  among  persons  where  one  is  descended 
from  the  other,  as  between  the  son  and  the 
father,  or  the  grandfather,  and  so  upwards  in 
a  direct  ascending  line ;  and  between  the 
father  and  the  son,  or  the  grandson,  and  so 
downwards  in  a  direct  descending  line. 

In  computing  the  degree  of  lineal  consan¬ 
guinity  existing  between  two  persons,  every 
generation  in  the  direct  course  of  relationship 
between  the  two  parties  makes  a  degree;  and 
the  rule  is  the  same  by  the  canon,  civil,  and 
common  law. 

The  mode  of  computing  degrees  of  collateral 
consanguinity  at  the  common  and  by  the  canon 
law  is  to  discover  the  common  ancestor,  to 
begin  with  him  to  reckon  downwards,  and  the 
degree  the  two  persons,  or  the  more  remote  of 
them,  is  distant  from  the  ancestor,  is  the  de¬ 
gree  of  kindred  subsisting  between  them. 
For  instance,  two  brothers  are  related  to  each 
other  in  the  first  degree,  because  from  the 
to  each  of  them  is  one  degree.  An 
uncle  and  a  nephew  are  related  to  each  other 
in  the  second  degree,  because  the  nephew  is 
two  degrees  distant  from  the  common  ances¬ 
tor;  and  the  rule  of  computation  is  extended 
to  the  remotest  degrees  of  collateral  relation¬ 
ship. 

The  method  of  computing  by  the  civil  law 
is  to  begin  at  either  of  the  persons  in  ques¬ 
tion,  and  count  up  to  the  common  ancestor, 
and  then  downwards  to  the  other  person,  call¬ 
ing  it  a  degree  for  each  person,  both  ascend¬ 
ing  and  descending,  and  the  degrees  they 
stand  from  each  other  is  the  degree  in  which 
they  stand  related.  Thus,  from  a  nephew  to 
his  father  is  one  degree ;  to  the  grandfather, 
two  degrees ;  and  then  to  the.  uncle  three ; 
which  points  out  the  relationship. 

The  following  table,  in  which  the  Roman 
numeral  letters  express  the  degrees  by  ie 
civil  law,  and  those  in  Arabic  fibres  those 
by  the  common  law,  will  fully  illustrate  the 

^Tlmmode  of  the  civil  law  is  preferable,  for 
it  points  out  the  actual  degree  of  kindred  m 
all  cases;  by  the  mode  adopted  by  the  com- 
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mon  law.  different  relations  may  stand  in  the 
same  degree.  The  uncle  and  nephew  stand 
related  in  the  second  degree  by  the  common 
law,  and  so  are  two  first  cousins,  or  two  sons 
of  two  brothers ;  but  by  the  civil  law  the 


uncle  and  nephew  are  in  the  third  de<m*  , 
the  cousins  are  in  the  fourth.  The°  ’i 
computation,  however,  is  immaterial./ 
both  will  establish  the  same  erson  ^  u  , 
heir;  2  Bla.  Com.  202.  n  tobethe 


CONSENSUAL  CONTRACT.  In  Civil 

A  contract  completed  by  the  consent 
of  the  parties  merely,  without  any  further 
act. 


The  contract  of  sale,  among  the  civilians,  is  n 
example  of  a  consensual  contract,  because  tl 
moment  there  is  an  agreement  between  the  selh 
and  the  buyer  as  to  the  thing  and  the  price,  tl 
vendor  and  the  purchaser  have  reciprocal  action 
Ou  the  contrary,  on  a  loan,  there  is  no  action  t 
the  lender  or  borrower,  although  there  may  bar 
been  consent,  until  the  thing  is  delivered  or  tl 
money  counted  ;  Pothier,  Obi.  nt  1  e  1  R 
art.  2 ;  1  Bell,  Comm.  5th  ed.  435.  ’  ’  ’ 


CONSENT  (Lat.  con,  with,  together,  sen- 
tire,  to  feel).  A  concurrence  of  wills. 

Express  consent !  is  that  directly  given 
either  viva  voce  or  in  writing. 

Implied  consent  is  that  manifested  by  signs, 
actions,  or  facts,  or  by  inaction  or  silence] 
which  raise  a  presumption  that  the  consent 
has  been  given. 

Consent  supposes  a  physical  power  to  act, 


a  moral  power  of  acting,  and  a  serious, 
mined,  and  free  use  of  these  powers, 
blanque,  Eq.  b.  1,  c.  2,  s.  1.  Consent"® 
plied  in  every  agreement.  See  Agk 

Contiiact.  .  fliat  the 

Where  a  power  of  sale  require. • 
sale  should  be  with  the  consent  ot  cc  nsent 
cified  individuals,  the  fact  of  sue  i 
having  been  given  ought  to  be  evlia  f  the 
manner  pointed  out  by  the  c'^a  jj^ed 
power,  or  such  power  will  not  h  ^ 
as  properly  executed;  10  ^  es.  *  sJnt  in 
See  further,  as  to  the  m#attcr  £  g.  234? 

vesting  or  devesting  legacies ;  2  •  200; 

Amblf  264  s  2  FreSm  201;  »■«£,.  Cb. 

3  Yes.  Ch.  239;  12  id.  19  \  S.Jz  niatter  of 
145  ;  1  Sim.  &  S.  172.  As  to 
implied  consent  arising  from  at  ■ .  * 


pel  ix  Pais. 

CONSENT  RULE. 


ild 


uuiNDiiiNi  xvujj—  . An+fp ^ase,  rntOj. 
by  the  defendant,  confessing  the  i  ot 

and  ouster  by  the  plaintm,  in 
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This  was,  until  recently,  used  in 
eiectmen-  -n  those  0f  the  United  States  in 
K!'?  whc  action  of  ejectment  is  still  retained 
wluC  Ins  of  acquiring  possession  of  land. 
aST.r  consent  rule  contains  the  following 
^  v;7  .  first ,  the  person  appear  mg 
PftrtlCU teto  be  made  defendant  instead  of  the 
C0DS Tpiector ;  second ,  he  agrees  to  appear  at 
c,asua  J  nf  the  plaintiff,  and,  if  the  proceed- 
•1C^  Slre  by  bill,  to  file  common  bail ;  third,  to 
2Jsve  a  declaration  in  ejectment,  and  to 
lad  not  guilty;  fourth ,  at  the  trial  of  the 
Lo  to  confess  lease,  entry,  and  ouster,  and 
o  insist  upon  his  title  only;  fifth, that  if,  at 
the  trial,  the  party  appearing  shall  not  con¬ 
fer  lease,  entry,  and  ouster,  whereby  the 
plaintiff  shall  not  be  able  to  prosecute  his  suit, 
Jiich  party  shall  pay  to  the  plaintiff  the  cost 
of  the  non  pros .,  and  suffer  judgment  to  be 
entered  against  the  casual  ejector;  sixth*  that 
if  a  verdict  shall  be  given  for  the  defendant, 
or  the  plaintiff  shall  not  prosecute  his  suit  for 
anv  other  cause  than  the  non-confession  of 
lease,  entry,  and  ouster,  the  lessor  of  the 
plaintiff  shall  pay  costs  to  the  defendant; 
seventh,  that,  when  the  landlord  appears  alone, 
the  plaintiff  shall  be  at  liberty  to  sign  judg¬ 
ment  immediately  against  the  casual  ejector, 
but  that  execution  shall  be  stayed  until  the 
court  shall  further  order;  Adams,  Ej.  233, 
234.  See,  also,  2  Cow.  442;  6  id.  587  ;  4 
Johns.  311;  1  Caines,  Cas.  102;  12  Wend. 
105. 

CONSEQUENTIAL  DAMAGES. 

Those  damages  or  those  losses  which  arise 
not  from  the  immediate  act  of  the  party,  but 
in  consequence  of  such  act.  See  Damages  ; 
Case. 

CONSERVATOR  (Lat.  conservare ,  to 
preserve).  A  preserver  ;  one  whose  business 
is  to  attend  to  the  enforcement  of  certain 
statutes. 

A  delegated  umpire  or  standing  arbitrator, 
?  081en  to  compose  and  adjust  difficulties  aris- 
between  two  parties.  Cowel. 
guardian.  So  used  in  Connecticut.  3 
ay,  472;  5  Conn.  280;  12  id.  37 6. 

conservator  of  the  peace. 

his:  I10  Aat^  an  esPecial  charge,  by  virtue  of 
g  lce>  *°  see  that  the  king’s  peace  be  kept. 

reign  of  Edward  III.,  who  created 
interestpfi  ,  Peace>  there  were  sundry  persons 
two  clafisi/.  eeP  ^le  Peace,  of  whom  there  were 
Hexed  tn  **  of  which  had  the  power  an- 
ha<l  it  mor1?  °?co  which  they  hold ;  the  other 
Gardena  jy  itself,  and  were  hence  called 
C?aservat°r8  0 f  the  peace.  Lambard, 
^eded  bv  ul  A‘ c*  This  latter  sort  are  super- 
Com.  349  mo^ern  justices  °f  the  peace.  1 

Various^?CS  and  °^lcr  similar  officers  of  the 
are  consSw’  and  also  of  the  United  States, 
titled  “ti0rf,of  ^ie  PubKc  peace,  being 
an(l  durin«°  10  (1  *°  ^ie  security  of  the  peace 
3490  ^°od  behavior.’ 9  1  Sharsw.  Bla. 

ic^HVAT0R  TRXJCIS  (Lat.).  An 
duty  it  was  to  inquire  into  all 


offi, 


offences  against  the  king’s  truces  and  safe-con- 
ducts  upon  the  main  seas  out  of  the  liberties 
of  the  Cinque  Ports. 

Under  stat.  2  Hen.  V.  stat.  1,  c.  6,  such 
offences  are  declared  to  be  treason,  and  such 
officers  are  appointed  in  every  port,  to  hear 
and  determine  such  cases,  “according  to  the 
antient  maritime  law  then  practised  in  the  ad¬ 
miral’s  court  as  may  arise  upon  the  high  seas, 
and  with  two  associates  to  determine  those 
arising  upon  land.”  4  Bla.  Com.  69,  70. 

CONSIDERATION  (L.  Latin,  consider - 
atio).  The  material  cause  which  moves  a 
contracting  party  to  enter  into  a  contract.  2 
Bla.  Com.  443. 

The  price,  motive,  or  matter  of  inducement 
to  a  contract, — whether  it  be  the  compensation 
which  is  paid,  or  the  inconvenience  which  is 
suffered  by  the  party  from  whom  it  proceeds. 
A  compensation  or  equivalent.  A  cause  or 
occasion  meritorious,  requiring  mutual  recom¬ 
pense  in  deed  or  in  law.  Viner,  Abr.  Con¬ 
sideration  (A). 

It  is  defined  as  “any  act  of  the  plaintiff 
from  which  the  defendant  or  a  stranger  derives 
a  benefit  or  advantage,  or  any  labor,  detriment, 
or  inconvenience  sustained  by  the  plaintiff, 
however  small,  if  such  act  is  performed  or  in¬ 
convenience  suffered  by  the  plaintiff  by  the 
consent,  express  or  implied,  of  the  defend¬ 
ant;”  Tindal,  C.  J.,  in  3  Scott,  250.  See  a 
full  definition  in  L.  R.  10  Ex.  162,  and  see  5 
Pick.  380. 

Concurrent  considerations  are  those  which 
arise  at  the  same  time  or  where  the  promises 
are  simultaneous. 

Continuing  considerations  are  those  which 
are  performed  only  in  part. 

Equitable  considerations  are  moral  conside¬ 
rations.  See  1  Pars.  Contr.  431. 

Executed  considerations  are  acts  done  or 
values  given  at  the  time  of  making  the  con¬ 
tract;  Leake,  Contr.  18,  612. 

Executory  considerations  are  promises  to 
do  or  give  something  at  a  future  day ;  ibid. 

Good  considerations  are  those  of  blood, 
natural  love  or  affection,  and  the  like. 

Motives  of  natural  duty,  generosity,  and  pru¬ 
dence  come  under  this  class  ;  2  Bla.  Coin.  297 ; 
2  Johns.  52 ;  7  id.  26;  10  id.  293  ;  2  Bail.  588  ;  1 
M7Cord,  504  ;  2  Leigh,  337;  20Vt.595;  19  Penn. 
248  ;  1  C.  &  P.  401.  The  only  purpose  for  which 
a  good  consideration  may  be  effectual  is  to  sup¬ 
port  a  covenant  to  stand  seized  to  uses ;  Shep. 
Touchst.  512.  The  term  is  sometimes  used  in 
the  sense  of  a  consideration  valid  in  point  of  law  ; 
and  it  then  includes  a  valuable  as  well  as  a  meri¬ 
torious  consideration  ;  3  Cra.  140  ;  2  Aik.  t>u  , 
24  N.  H.  302  ;  2  Madd.  430  ;  3  Co.  81 ;  Ambl. 
598 ;  1  Ed.  Ch.  107.  Generally,  however,  good 
is  opposed  to  valuable . 

Gratuitous  considerations  are  those  w  ic 

things  in  contravention  of  a'  ,,  wl1;ch 

Impossible  considerations  are  those  which 

cannot  be  performed. 
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Moral  considerations  are  such  as  are  based 
upon  a  moral  duty  to  perform  an  act. 

Past  consideration  is  an  act  done  before 
the  contract  is  made,  and  is  really  by  itself  no 
consideration  for  a  promise ;  Anson,  Contr.82. 

Valuable  considerations  are  those  which 
confer  some  benefit  upon  the  party  by  whom 
the  promise  is  made,  or  upon  a  third,  party  at 
his  instance  or  request;  or  some  detriment 
sustained,  at  the  instance  of  the  party  promis¬ 
ing,  by  the  party  in  whose  favor  the  promise 
is  made;  Chitty,  Contr.  7;  Doct.  &  Stud. 
179;  1  Selw.  N.  P.  39,40;  2  Pet.  182;  5 
Cra.  142,  150;  1  Litt.  183;  3  Johns.  100; 
14  id.  466;  8  N.  Y.  207;  6  Mass.  58;  2 
Bibb,  30  ;  2  J.  J.  Marsh.  222  ;  2  N.  II.  97  ; 
Wright,  Ohio,  660,  5  W.  &  S.  427  ;  13  S. 
&  R.  29  ;  12  Ga.  52  ;  24  Miss.  9  ;  4  Ill.  33  ; 
5  Humphr.  19;  4  Blackf.  388;  3  C.  B.  321  ; 
4  East,  55. 

k ‘A  valuable  consideration  may  consist  either 
in  some  right,  interest,  profit,  or  benefit  ac¬ 
cruing  to  one  party,  or  some  forbearance,  det¬ 
riment,  loss,  or  responsibility  given,  suffered, 
or  undertaken  by  the  other ;”  L.  R.  10  Ex. 
162.  See  5  Pick.  380. 


A  valuable  consideration  is  usually  in  some 
way  pecuniary,  or  convertible  into  money ;  and 
a  very  slight  consideration,  provided  it  be  valu¬ 
able  and  free  from  fraud,  will  support  a  contract ; 

4‘io;  1  Metc-  Mass*  84  5  12  Mass.  365 ;  12 
Yt.  259 ;  23  id.  532  ;  29  Ala.  x.  s.  188 ;  20  Penn. 

898 .’  2*  H*  246  5  11  Ad.  &  E.  983 ;  6  id.  438 

4o6 ;  16  East,  372 ;  9  Yes.  Ch.  246 ;  2  Cr.  &  M* 

628  ’  18  ’  2  Sch*  &  L-  395>  n-  o.  Th e«e 

valuable  considerations  are  divided  by  the  civil- 
ians  into  four  classes,  which  are  given,  with 
literal  translations :  Do  ut  des  (I  give  that  you 

rw*7  F^°  Jr  (acias  (I  d0  that  may 
Fano  ut  fas  (I  do  that  you  may  give),  Do 
ut  facias  (I  give  that  you  may  do) .  ' 

Consideration  is  the  very  life  and  essence 
of  acontract;  and  a  contract  or  promise  for 
which  there  is  no  consideration  cannot  be  en¬ 
forced  at  law :  such  a  promise  is  called  a  nudum 
pactum  (ex  nudo  pacto  non  oritur  actin'),  or 
nude  pact;  because  a  gratuitous  promise  to 
do  or  pay  any  thing  on  the  one  side,  without 
anv  compensation  on  the  other,  could  only  be 

clotS  wVhe  R0man,aw’  ^en  ^e\or 

clot htd)  with  proper  words  or  formalities— 
4  oi  f.  v^hls  Prescriptis  vestitum;  7  W.  & 
TW  V  c,°W,d-  308 ;  Srnith’  Lead.  Cas.  45G 
£  ?  sit  ?■  ;•£  •.  s.c“"- «» s  »co“: 


uiuu.  zcl  ;  Zo 

tit.  52.  This  solemnity  had  much  the  force 
of  our  seal,  which  imports  consideration  as  it 
IS  said,  moaning  that  the  forinalitv  imli*  ^ 
consideration  in  its  ordinary  sense, ^  *  P 5“ 


Ill  ere  tore,  the  consideration  is  ,rpn  „ 
conclusively  presumed  from  the  nature?/8.^ 
contract,  when  sealed;  11  S.  &  i07O1  tle 

it  seems  that  in  some  of  the  states  bv ?  ’  “Ut 
and  in  others  by  statute,  the  want  or 
of  a  consideration  may  be  a  good  def  ^ 
against  an  action  on  a  sealed  instrument 
contract:  i  <>7S.  o  ,,  or 


mtract;  1  Bay,  275;  2  id.  11;  J'* 

B">5-282;  11  W.Dd.l«6;  l  Bl«kfu! 

J.  J.  Marsh.  473  ;  1  Bibb,  500*  iq  t  i’ 
235;  8  Rich.  437.  ’  ’  13  Ired* 

Negotiable  instruments  also,  as  bills  of  ex 
change  and  promissory  notes,  by  statute  3  &4 
Anne  (adopted  as  common  law  or  by  re-enact- 
ment^in  the  United  States),  carry  with  them 
prima  facie  evidence  of  consideration  •  4  Rl« 
eom  445.  Vide  Bills  of  Exchange,  etc’ 

I  he  consideration,  if  not  expressed  (when 
it  is  prana  facie  evidence  of  consideration) 
in  all  parol  contracts  (oral  or  written),  must 
be  proved ;  this  may  be  done  by  evidence 
aliunde ;  2  Ala.  51;  16  id.  72;  21  Wend 
628  ;  9  Cow.  778  ;  3  N.  Y.  335  ;  7  Conn.  57, 
291  ;  13  id.  170;  16  Me.  394,  458;  4  Munf. 
95;  Cooke,  499;  4  Pick.  71  ;  26  Me.  397; 
1  La.  An.  192;  21  Yt.  292;  4  Mo.  33. 

A  contract  upon  a  good  consideration  is 
considered  merely  voluntary ,  but  is  good  both 
in  law  and  equity  as  against  the  grantor  him¬ 
self  when  it  has  once  been  executed  ;  Fonbl. 
Lq.  b.  1,  ch.  5,  §  2;  Chitty,  Contr.  28;  but 
void  against  creditors  and  subsequent  bona 
fide  purchasers  for  value;  Stat.  27  Eliz.  c.4; 
Cowp.  705  ;  9  East,  59  ;  7  Term,  475 ;  10  B. 
&  C.  606. 

Moral  or  equitable  considerations  are  not 
sufficient  to  support  an  express  or  implied  pro¬ 
mise.  They  are  only  sufficient  as  between  the 
parties  in  conveyances  by  deed,  and  in  trans¬ 
fers,  not  by  deed,  accompanied  by  possession ; 

9  lerg.  418.  These  purely  moral  obligations 
are  wisely  left  by  the  law  to  the  conscience 
and  good  faith  of  the  individual.  Mr.  Baron 
Parke  says,  “A  mere  moral  consideration  is 
nothing  9  M.  &  W.  501 ;  8  Mo.  698.  R 
was  at  one  time  held  in  England  that  an  ex¬ 
press  promise  made  in  consequence  of  a  pre¬ 
viously  existing  moral  obligation  created  a 
valid  contract;  per  Mansfield,  C.  J.,  Cowp. 
290;  5  Taunt.  36;  24  Penn.  370.  #  . 

It  is  often  said  that  a  moral  obligation  is 
sufficient  consideration ;  but  it  is  a  rule,  that 
such  moral  obligation  must  have  once  been 
valuable  and  enforceable  at  law,  but  has  cease 
to  be  so  by  the  operation  of  the  statute  0 
limitations,  or  by  the  intervention  of  bank- 
ruptcy  for  instance.  The  claim,  in  this  case, 
remains  equally  strong  on  the  conscience  0 
the  debtor.  ° 

The  rule  amounts  only  to  a  permission  to 
waive  certain  positive  rules  of  law  as  1 
remedy;  2  Bla.  Com.  445  ;  Cowp.  290  ;  3 
&  P.  249,  n. ;  2  East,  506;  3  Taunt.  SI- 1 
id.  36;  Yelv.  41  5,  n.  ;  2  Ex.  90;  S  Q*  * 
487;  8  Mass.  127;  3  Pick.  207;  ™  id'u 
6  Cush.  238;  20  Ohio,  332;  5  id.  58, 

™  end.  97;  24  Me.  561  ;  38  Penn.  306, 
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Johns 
Cow.  249; 


19  id.  147;  14  id.  178-378  ;  1 

J9  7  Conn.  57;  1  Vt.  420  ;  5  id. 
;4p’  i72;  5  Binn.  33;  12  b.  &  R. 

17Si  ,  126;  14  Ark.  267  ;  1  Wis.  131 ; 

l7'w  H  199  •  4  Md.  476.  But  now  by 
21  England  mere  promise  to  pay  a  debt 
s,atut,  hv  bankruptcy  or  one  contracted  during 
brS  ^d  ;  Bcake,  Contr.  618.  If  the 
lDi  nUlutu  were  once  a  legal  one  which  could 
wfbeen  made  available  in  defence,  it  is 
8  llv  w£  the  rule;  5  Barb.  556;  2 
S/.  25  Wend.  389;  10  B.  Monr. 
oqo  ■  8  Tex.  397. 

An  express  promise  to  perform  a  previous 
Wal  obligation,  without  any  new  considera¬ 
tion  does  not  create  a  new  obligation;  7  Dowl. 

781;  4  Taunt.  602;  25  Ind.  328.  _ 

A  valuable  consideration  only  is  good  as 
against  subsequent  purchasers  and  attaching 
creditors;  and  these  are  always  sufficient  if 
rendered  at  the  request,  express  or  implied, 
of  the  promisor ;  Dv.  172,  n. ;  1  Rolle,  Abr. 
11,  pi.  2.  3;  1  Ld.  Raym.  312;  1  Wins. 
Saund.  264,  n.  (1);  3  Bingh.  N.  c.  710;  6 
Ad.  &  E.  718;  3  C.  &  P.  36  ;  6  M.  &  W. 
485;  2  Stark.  201 ;  2  Stra.  933  ;  3  Q.  B.  234  ; 
Cro.  Eliz.  442 ;  F.  Moore,  643 ;  1  M’Cord,  22. 

Among  valuable  considerations  may  be 
mentioned  these : — 

In  general,  the  waiver  of  any  legal  or  equi¬ 
table  right  at  the  request  of  another  is  suffi¬ 
cient  consideration  for  a  promise ;  3  Piek.  4.52 ; 

4  {</.  97 ;  13  id.  284  ;  £N.  H.  97;  Wright, 
Ohio,  660;  20  Wend.  184;  14  Johns.  466  ;  9 
Cow.  266  ;  4  Ired.  Eq.  207  ;  4  Ilarr.  311 ;  1 
Salk.  171 ;  12  Mod.  455  ;  4  B.  &  C.  8 ;  5  Pet. 
B4;  2  Perr.  &  D.  477  ;  2  Nev.  &  P.  114;  7 
Ad.  &  E.  108. 

forbearance  for  a  certain  or  reasonable 
hme  to  institute  a  suit  upon  a  valid  or  doubt- 
mi  claim,  but  not  upon  one  utterly  unfounded. 

ms  is  a  benefit  to  one  party,  the  promisor, 
pi  an  injury  to  the  other,  the  promisee ;  1 
°1  c,  Abr.  24,  pi.  33 ;  Corny  ns,  Dig.  Action 
^  the  Case  upon  Assumpsit  (B,  1)  •  3  Chitty, 
to*.  Law,  66;  1  Bingfc  n.  c.  “ 

^•  235;  L.  R.  iOQ.  B. 

2  C-  P-  196;  8  r 
{fr  237;  1  Cush. 

1\V  u'a 120  ’  20  Wend.  201;  13  111.  140; 
85-  in'1'0’  434  5  3  Humphr.  19  ;  6  Leigh, 
Mil.  j  n  81, 188  ?  20  Ala.  N-  8-  309  ?  6  Ind. 
6T  n  ^  &  B-  209  i  21  E-  L-  &  Eq.  199; 
259  ’iir70np’  91  i  2  Rand.  442  ;  5  Watts, 
25  IWk  ,  •  321 5  5  Gray,  553 ;  3  Md.  346 ; 

436;  35  Caines,  329; 
ll  yt‘  ^  i  5  B.  &  Ad.  117  ;  6  Munf.  406  ; 
Buu:  41  1  t  Hawks>  178  ;  6  Conn.  81  ;  1 
i  p  ‘  V  2  506  :  4  Wash.  C.  C.  148  ; 

Watts,  21385 5  5  Rawle>  69 ;  23  Vt.  235 ;  3 

or  n°t  enforceable  agreement  to 
^J'bebr  n°it  a.S00<4  consideration;  for  suit 
•*  made>  'rf 1 lt.  *mmediately  after  the  promise 
a,  '  ie  forbearance  must  be  an  enforce- 
4  n'c'n^  f°r  a  reasonable  time ;  Hardr. 
nW  ’Rl55i,4rM.&W.  795;  4  Me 
82  *  9  Vt.  233  ;  L.  R 


92 


444;  L.  R.  7 
id.  3  Q.  B.  77  ; 
4  Me.  387  :  4 


Md.  55,  ^  ivxc.  oo*  , 
168;  9  Penn.  147;  3 


8  Eq 


.  387 ; 
36. 


The  prevention  of  litigation  is  a  valid  and 
sufficient  eonsiderution ;  lor  the  law  favors  the 
settlement  of  disputes.  Thus,  a  compromise 
or  mutual  submission  of  demands  to  arbitra¬ 
tion  is  a  highly  favored  consideration  at  law  ; 

1  Ch.  Rep.  158  ;  1  Atk.  3;  4  Pick.  507;  17 
id.  470;  2  Strobh.  Eq.  258;  2  Mich.  145; 

1  Watts,  216;  6  id.  421;  2  Penn.  531  ;  6 
Munf.  406;  1  Bibb,  168;  2  id.  448;  4  Hawks, 
178  ;  1  W.  &  S.  456  ;  8  id.  31  ;  9  id.  69 ;  14 
Conn.  12;  4  Mete.  270;  35  N.  H.  556;  11 
Vt.  483  ;  28  id.  796  ;  28  Miss.  56  ;  4  Jones, 
No.  C.  359;  27  Me.  262;  18  Ala.  549;  21 
Ala.N.S.424;  14  Conn.  12;  2M’Mull.  356; 

4  111.  378;  5  Dana,  45;  21  E.  L.  &  Eq.  199; 

2  Rand.  442;  5  Watts,  259;  5  B.  &  Aid. 
117. 

The  giving  up  a  suit  instituted  to  try  a 
question  respecting  which  the  law  is  doubtful, 
or  is  supposed  by  the  parties  to  be  doubtful, 
is  a  good  consideration  for  a  promise  ;  Leake, 
Contr.  626  ;  5  B.  &  Aid.  117;  L.  R.  5  Q. 

B.  241. 

Incurring  a  legal  liability  to  a  third  party 
is  a  valid  consideration  for  a  promise  by  the 
party  at  whose  request  the  liability  was  in¬ 
curred  ;  L.  R.  8  Eq.  134. 

The  assignment  of  a  debt  or  chose  in  action 
(unless  void  by  reason  of  maintenance)  with 
the  consent  of  the  debtor,  is  a  good  consid¬ 
eration  for  the  debtor’s  promise  to  pay  the 
assignee.  It  is  merely  a  promise  to  pay  a  debt 
duet  and  the  consideration  is  the  discharge  of 
the  debtor’s  liability  to  the  assignor;  1  Sid. 
212;  2  W.  Blackst.  820;  4  B.  &  C.  525;  7 
1).  &  R.  14;  13  Q.  B.  548;  23  Vt.  532;  7 
Tex.  47  ,  22  N.  H.  185;  10  J.  B.  Moore, 
34  •  2  Bingh.  437  ;  1  Cr.  M.  &  R.  430 ;  5 
Tyrwh.  116;  4  Term,  690 ;  4  Taunt.  326 ; 
22  Me.  484 ;  7  N.  H.  549.  Work  and  ser¬ 
vice  are  perhaps  the  most  common  considera¬ 
tions.  .  .  x  .. 

In  the  case  of  deposit  or  mandate,  it  seems 

that  the  bailee  is  bound  to  restore  the  thing 
bailed  to  its  owner;  Jones,  Bailm.;  hdw. 
Bailm. ;  Story,  Bailm  75,  76;Yev.  50; 
Cro.  Jac.  667  ;  2  Ld.  Raym.  920;  Doct.  & 
Stud.  2,  c.  24.  Though  it  was  once  held 
that  in  these  contracts  there  was  no  considera¬ 
tion;  Yelv.  4,  128;  Cro.  Eliz.  883  ;  the  re¬ 
verse  is  now  usually  maintained;  10  J.  «. 
Moore,  192;  2  Bingh.  464;  2  M.  & :  W .  143, 
M’Cl.  &  Y.  205;  6  Dowl  &  R.  448  5  4  B.  & 

C.  345;  13  Ired.  39;  24  Conn.  484,  1  Itn. 
&  1).  3  ;  1  Smith,  Lead.  Cas.  96. 

In  these  cases  there  does  not.  appear  t 
any  benefit  arising  from  the  bailment  to  the 
nromisor.  The  definitions  of  mandate  ana 
deposit  exclude  this.  Nor  does  any  inJl,r> 
the  time  accrue  to  the  promisee ;  the  bailmti 
is  for  his  benefit  entirely.  j|re  said  t0 

Trust  and  confidence  in  thig  con_ 

be  the  considerations  whic  .  \ P  eg_ 

JMSfaiESS-  Jo  -  **• 

promisor. 


CONSIDERATION 
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CONSIDERATION 


Munud  promises  made  at  the  same  lime 
jure  concurrent  coosideitdotts,  and  will  sup¬ 
port  each  other  if  both  be  legal  and  binding : 
Hob.  188;  1  Sid.  180;  4  Leon.  3:  Ora. 
Elk.  MS;  €  B  ^  C.  355:  9  id.  840;  $  B. 
Ad.  703;  $  Birt^h.  08:  Peake.  237 ;  3  E. 


Iowa.  527  ;  4  Jones.  No.  C.  527 ;  7  Ohio  St. 
270;  3  Humphr.  19:  5  Tex.  572;  2  Hall. 
4i  5:  12  Barb.  502;  1  Caines.  45;  1  Murph. 
287 ;  IS  11L  140;  $  Mo.  574.  Yet  the 


ated  by  statute  exists  when  the  statute  ei- 
expressly  prohibits  a  particular  thine  * 

fixes  »  T***  jwhflwion.  » 

lmpLts  such  prohibition  from  its  ob;«-t  ,Z 
nature;  3  Burr.  1568;  S  Yes.  Ch.  370-  n 
id*  o55 ;  2  Atk.  333 ;  1  'N  era.  483 ;  \  ^ 

B.  360  ;  3  Madd.  Ch.  110;  Chaco  Pr  ,,.4 

1  Taunt.  136 :  10  Ad.  &  E.  si  5 ;  10  Bi«L‘ 
10;:  2  M.  &  W.  149;  2  Wife.  S47:  *£T 
&Eq.  113;  10 1*.  424;  2  M.  &  G.  is;.  t 
Dana,  91 ;  3  Bibb.  500  ;  9  Yt.  23-  n  'ic 
592;  K  trf.  105;  21  «</.  1S4;  11  \vW 
25S;  22  Me.  488 :  14  id.  404  ;  4  Pick  334  - 

2  Miss.  18;  2  Ind.  392 :  14  Mass.  322:  17i£ 
258  ;  4  S.  &  R.  159 ;  1  W.  &  S.  1S1 :  1  Kan. 
118;  5  Penn.  452;  4Halst.352  :  3Sud£. 
1S6;  4  Hurnphr.  199:  3 McLean.  214:  UN. 


prow*  of  an  infant  is  a  coosideratk®  tor  the 
promise  of  an  adult.  The  infant  may  avoid 
his  cenrrart.  but  the  adult  cannot ;  9  Mete. 

519;  7  Watts.  412;  5  Cow.  475;  7  id.  22  ;  _  ^ 

I  D.  Chi  pm.  252 ;  1  A.  K.  Mush.  7 <5;  2  H. 294.435;  23  id.  1 28 ;  29  id.  284 :  5RkL 

BaO.49:;  $  Maale  &  &.  203 :  2  Stra.  9S:.  47;  3  Brev.  54.  It'  anv  put  of  the  condo. 

e  now  wnkd  to  be  a  ro/aaUe  radon  is  void  as  againsi  the  law.  it  is  tc*3  i, 
5°**^  ratxm.  tboesii  it  is  not  convertible  toio :  11  Yt.  592:  but  contra,  if  the  nr-  c^ 
5?  T*&!!  71^ :  3  Cow.  be  divisible  and  appottiocaUe  to  arv  part  «' 

361 »  A*H;  Pean-  die  consideration,  the  premise  so  far  as  w* 

II  Leq*.  136;  •  fVt-  348;  6  Dana.  S3;  22  attributable  to  the  illegal  consideratioc  might 

Ale.  3i4 1  !?  I  *  h  .  Jt  J  k. _ i:j  _  i  «  .  _  .  » ,  - 


Me.  374  :  2  D.  F.  &  J.  566. 

Subscriptions  to  take  shares  in  a  chartered 
ccttpaav  are  said  to  rest  upon  su&cient  «»- 
s.  ji  radon ;  for  the  company  is  obliged  to  fire 
*b*  sah-wiber  his  shares,  and  he  must  par  for 
them:  Parsons.  Conn-.  377 ;  16  Mass.  94 ;  8 
id.  138:  21  N.  H.  247;  34  Me.  360:  15 
Bift.249;  5  Ala.  x.s.  787;  22  Me.  84;  9 

Ii  289. 

Oa  the  sb»s  of  Tohx.tarx  subscriptions 
icr  charitable  purposes  there  ts  much  coniu- 
moc  amces;  the  i^thcrities;  6  Mete.  310. 

The  subscriptions  to  a  comic  on  object  are 
**  nsBail  v  nnW  or  reallv  eanenrm*.  and 
«a  celv  be  held  handing  on  sroonds  of  public 

^  See  4  N.  HL  5M;  «  irf.  164 :  7  id. 

44j:  5  Pick.  506;  2  Yt.  48;  9  id.  283 :  5 
l>n§o.  58. 


be  valid  :  Leake.  Coctr.  631 ;  2  M.  &  G.  167. 

A  contract  founded  upon  an  icp^ble  cn> 
aderatioo  is  void.  Lex  mem imem  c*$it  W 
rafia  dfcf  impoasitilia;  5  Yioer,  Ahr.  119. 
HE  Cmmditkm  (C)  «.  (D)  a:  1  RoLV.  Ak. 
419;  Co.  Lin.  *06  •;  2  BLu  Com.  Ml; 
Shep.  Toachst.  164:  3  Term.  17;  2  B.  & 
C.  474  :  Leake.  Contr.  712.  But  this  impos¬ 
sibility  must  be  a  natural  of  physical  imrosi- 
bilily ;  Plan.  Cot.  569 :  3  Chittv.  Com. 

101  ;  SB.\  P.  »6.  n. ;  6  Term.  71$:  • 
Ad.  &  E.  798:  1  Pei.  C.  C.  91,  221:  5 
Taunt.  249 :  2  Moore  5:  S.  >8 ;  9  Emgk  SS; 
Iwt  it  nay  be  otherwise  vbtD  the  consider*- 
non  is  valid  at  the  time  the  contract  was 
Sunned.  but  afterwards  became  impossible; 
Leake.  Contr.  TI9. 

An  exeeutorv  coosjderatkm  which  has 


cw-v^—w^.  ^  j-  ,  An  exeeotorr  consideration  which  ha?  cv 

a  Jobcb.^lm*.  should  be  tally  failed,  will  c«  sj-^mw!  a  centrart  wka 

*****  ««■-«**'  pertomance  of  theccwsMcrawm  ferns 
the  part  *  *  condition  pry>^dent  to  the  pertorwa^  * 

*o  do  thy-premthe!  2  Burr.  1012:  4^ Ad.sE.6-  r: 
I  ■  C.  &  P.  108 ;  jfi.i  Ad.  6*4 ;  2  C.  B-  5«> : 

i‘,  t.  V4^S?fin1Jl^L,l4:  2  1  Cj*Pb-  «40.  n-:  4  East.  455:  S  J<*f- 

3^*.  10 1 d.  458 :  1 1  id.  50 :  7 N.  Y.S69; 

iC^TfSL4^,^  ^1-*8*5  >«;  rMass.  u:  8  id.  46;  10*.*: 

r  Cart.  555;  12  PhT^  >*’  1  1 -5^1  i  ^  13  id.  S16 :  1  Mete.  Mass-  21 :  23  Aii.  x  8- 

ll  advances  «». LVr‘.  j  -  ,  320 .  1  Coos.  467  ;  2  Dav.  437 :  2  K«*-  -**• 

been madetm the 4  Cocm.  428;  1  N.  &  M*C.  210:  2  *•  «- 
it  wSI  ^^poo*^  1  Or.  438  :  3  Call  373  :  26  Me.  21- :  * 

faaaarr:  1*  MamTlM  i 494  =  *  Pkk' 

Mass.  570;  5  IV,E  2i8:  ?m*  -  5^*2  ,5X'  H' 

198:  2 Hurnphr.  335;  IVtts-  tta;  JA  *  'f  DndL  161.  ,  - --v 

Pena.  210.  C*c*  *•  ^3s.  the  appropnate  part  «  the 

IBejal  coosadc-ratiens  eu  be  no  ^  j  “-'j1*  »TP^sk®ed  to  what  remiss,  it  - 
*x  a  coaoart.  \  wbdeos  of  mokdij..  ^  ~ 


areanponad  a  crime.  Sxacvntrmtfar 
:^c\-nrse..  or  ia  frawi  «  a 
be  en:  creed.  £j  tmrsi  can. 

The  Ele^ahtj  <re. 


and  po&ev  are  ia  cenoaveo^a'-r 

law ;  as.  erji  -i  m  .»_•  w  vV  «-  -*>;  a  lasct-as;  a  ms  -  —  ' 

«.  extorts  to  ^  5  id.  341 ;  8  Mees.  &  W.  Exci-  *  JJl 

•k  XI.  48.  214:  STvrwE  ^7:  14  D-*- .  ^ 

«  Cash.  Mass.  508*:  2S  X.  H-  «*:  *  "  * 
S  -  235. 

A  pas*  coosaknEcn  wiD 


CONSIDEUATUM 


:i7i) 


CONSISTORY  COURT 


BllfiWlcnt  to  tupport  a  contract.  It  bwimv 
?  '  ilono  before  tlm  obligor  make*  hi*  pro- 
;  and,  therefore,  cannot  be*  u  loundution 
ffeUt  promise,  unlow  it  luw  boon  executed 
I.  the  m iiieit  (express  or  implied)  of  tlm 
iiromieor.  8uoh  ft  request  plainly  implies  a 
‘  of  lair  and  reasonable  compensation  ; 

i  Hinifli.  N.  C.  10;  GM.  &G.  158;  8  tV/.  588  ; 
o  n  &  0.  888 ;  0  tr/.  489  ;  H  Term,  308  ;  L. 
L  8  Ch.  8hh  ;  M.5C.P.  65;  2111.  118:  14 
johni.  878  i  ‘22  Pick.  998;  2  Mete.  Mass. 
180;  8  iV/.  155;  4  Maw.  574  ;  12  id,  828;  9 
N  il,  195;  ,21  id.  544;  7  Me.  7(1,  118;  20 

ii  275;  24  id.  949,  874  ;  27  id.  106;  I 
Caines,  584;  7  Jolmi,  87  ;  7  Cow.  858;  2 
Conn.  404;  1  Sm.  L.  C.  note  to  Lamploigh 
v.  Broth  waito. 

Aa  to  time,  considerations  may  be  of  the 
present,  or  future*.  Those  which  mv 
present  or  future  will  support  a  contract  not 
void  for  other  reasons ;  Story,  Contr.  7 1 . 
When  the  consideration  is  to  do  a  thing  herc- 
iilter,  and  the  promise  1ms  been  accepted,  and 
h  promise  in  return  founded  upon  it,  the 
hitter  promise  rests  upon  sufficient  founda¬ 
tion,  mul  is  obligatory;  8  Md.  67;  17  Me. 
803  ;  24  Wend.  285 ;  i  7  Pick.  407  ;  1  Spoors, 
868. 

The  adequacy  of  the  consideration  is  gene¬ 
rally  immaterial;  L.  It.  5  Q.  14.  87;  h.  c. 
48  b.  J.  Q.  B.  85;  8  A.  &  15.  745;  L.  It. 
J  vx*  235 ;  excepting  formerly  in  England 
More  81  8c  82  Viet.  c.  4,  in  the  ease  of  the*, 
wile  of  a  reversionary  interest.  See  note  to 
thesterlield  v.  Jannson  in  1  W.  &  T.  Lead, 
a^.  See,  in  general,  the  text-books  which 

Contra* t!* su^r<l)  anc^  An80n  >  Langdell ; 

am°^sideratum  EST  pbr  curi- 

\Ut‘ ]!  I8  con8hlered  by  the  court).  A 
mlft  in  giving  judgments. 

luw  &T111  ^ho  dodiion  or  sentence  of  the 
Prk’phUm0  ^  a  (0Urt  °f  Justice,  us  the  result  of 
an  therein  for  the  redress  of 

thorcli  r,.o  I!,0ii?n?ua*0°f  thu  Judgmontis  not. 
hv  tin*  cm.  !at.  1  8  decreed, M  or  44  resolved/* 
court  »C°ur^  J)Ut  ^hftt  “it  is  considered  by  the 
Plain tl n*  cut  per  curiam ,  that,  tho 

a.  8302,  t0Vcr  l*8  debt,  etc.  8  Bouvior,  Inst. 

agont,^^^*  80nt^  K00(^  t0  ft  factor  or 

of  a  H  Eaw§  To  deposit  in  the  custody 
debtor  I'nl  a  thing  belonging  to  the 

thflaUtV  .  ao  benefit  of  the  creditor,  under 
Obi.  V  •  °*  a  court  of  justice.  Pothior, 

Ho  to*  *  C*  l)  Urt* 

or  consignation,  is  derived 
for  lt  'u,,.  U4>con,^,ard»  which  signifies  to 
i11;  r,l*mrv  tin.  *(,rmJ>rly  the  practice  to  seal  up 
**•  hlMly ft8  received  in  a  hug  or  box.  Aso 

h  V’^rallv  *«! ll»  c*  h  $  5. 
jjblic  oflipnti !  consignation  is  made  with  a 
°  laying  hum*  *  yrry  H,rullur  to  our  practice 
COtolry  !nt0  court-  See  Burge,  Suret. 

^ONHIU  N* 

^  nt  *s  fund  to  whom  a  consign- 


Who.,  the  good*  con.lgnoil  to  l.im  nra  hi, 
own,  and  they  have  been  ordered  to  bo  m*nt 
they  are  at  bis  risk  the  moment  the  eoiwigu- 
ment  is  made  according  to  his  direction  ;  and 
the  persons  employed  in  the  transmission  of 
the  goods  are  his  agents ;  I  Livermore,  Ag.  9. 
W  hen  the  goods  are  not  his  own,  if  he  accept 
the  consignment,  he  is  bound  to  pursue  the 
instructions  of  the  consignor :  as,  if  the  goods 
be  consigned  upon  condition  tlmt  the  con¬ 
signee  will  accept  the  consignor’s  bills,  lie  is 
bound  to  accept  them;  id.  189;  or  if  he  is 
directed  to  insure,  he  must  do  so;  id.  825. 

It  is  usual  in  bills  of  lading  to  state  tlmt  tho 
goods  are  to  be  delivered  to  the  consignee  or 
bis  assigns,  lie  or  they  paying  freight:  in  such 
ease  the  consignee  or  his  assigns,  by  accepting 
the  goods,  by  implication  become  bound  to 
pav  tho  freight ;  29  N.  Y.  486 ;  47  N.  Y.  019; 
8  liingh.  888 ;  2  Parsons,  Contr.  040. 

CONSIGNMENT.  The  goods  or  prop, 
orty  sent  by  means  of  a  common  carrier  by 
one  or  more  persons,  called  the  consignors,  in 
one  place,  to  one  or  more  persons,  culled  the 
consignees,  who  are  in  another.  Tho  goods 
sent  by  one  person  to  another,  to  be  sold  or 
disposed  of  l)y  the  latter  lor  and  on  account 
of  the  former.  The  transmission  of  the  goods. 

CONSIGNOR.  One  who  makes  a  con¬ 
signment. 

CONSILIARIUS  (Lnt.  cousilinre ,  toad- 
vise).  In  Civil  Law.  A  counsellor,  as  dis¬ 
tinguished  from  a  pleader  or  advocate.  An 
assistant  judge.  One  who  participates  in  the 
decisions.  l)u  Cange. 

CONSILIUM  (called,  also,  Dies  Consilii). 
A  day  appointed  to  hear  the  counsel  of  both 
parties.  A  ease  set  down  for  argument. 

It  is  commonly  used  for  the  day  appointed 
for  the  argument  of  a  demurrer,  or  errors  as¬ 
signed;  1  Tidd,  Pr.  488;  2  id.  684.  1122;  1 
Sollon,  Pr.  886  ;  2  id.  385;  1  Archbold,  Pruet. 
191,  246. 

CONSIMILI  CASU  (Lilt,  in  like  case). 
In  Practice.  A  writ  of  entry,  framed  under 
the  provisions  of  tho  statute  Westminster  2d 
(13  Edw.  I.),  e.  24,  which  lay  for  the  benefit 
of  tho  reversioner,  where  a  tenant  by  the 
curtesy  aliened  in  fee  or  for  life. 

Many  other  now  writs  were  framed  under  tho 
provisions  of  this  statute;  but  this  particular 
writ  was  known  emphatically  by  the  title  hero 
defined.  Tho  writ  is  now  practically  obsolete. 
See  Cask;  Assumpwtj  8  Bla.  Com.  51 ;  3  Bou- 
vlcr,  Inst.  il.  8482. 

CONSISTORY.  In  Ecclesiastical 
Law.  An  assembly  of  cardinals  convoked 
by  tho  pope. 

Tho  consistory  Is  either  public  or  score  .  *  8 

public  when  the  pope  receives  prlncoi  |uMni8 
audience  to  ainbiwmidoi*  J  ^anonlzutlon  of 

vacant  scow,  proceeds  .  Iw  cout(,stlltlous 

saints,  or  Judges  ami  sotth  s  ci 
submitted  to  him. 

CON8I8TORY  COJ7RT.  I.  BnslWb 
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chancellor,  or  commissary,  who  is  the  judjxe) 
for  the  trial  of  all  ecclesiastical  causes  arising 
within  their  respective  dioceses,  and  also  for 
granting  probates  and  administrations.  From 
the  sentence  of  these  courts  an  appeal  lies  to 
the  archbishop  of  each  province  respectively. 
2  Steph.  Com.  230,  237;  3  id.  430,  431  ;*3 
Bla.  Com.  64;  1  Woodd.  Lect.  145 ;  Hallifax, 
An.  b.  3,  c.  10,  n.  12. 

CONSOLATO  DEL  MARE.  A  code 
of  sea-laws,  held  by  some  to  have  been  com¬ 
piled  by  order  of  the  ancient  kings  of  Arra- 
gon ;  by  other  writers  it  is  ascribed  to  Pisa ; 
but  by  Pardessus  and  Wheaton  it  is  ascribed 
to  Barcelona,  about  the  close  of  the  fourteenth 
century.  It  has  had  great  weight  in  deter¬ 
mining  the  maritime  law  of  Europe.  It  com¬ 
prised  the  ancient  ordinances  of  the  Greek 
and  Roman  emperors  and  of  the  kings  of 
France  and  Spain,  and  the  laws  of  the  5led- 
iterranean  islands  and  of  Venice  and  Genoa. 
See  Admiralty  ;  Code.  It  was  originally 
written  in  the  Catalan  dialect;  and  it  has 
been  translated  into  every  language  of  Europe, 
except  English.  This  code  has  been  re¬ 
printed  in  the  second  volume  of  the  Collection 
de  Lois  Maritimes  ant6rieures  au  XVIII® 
Sifecle,  par  J.  M.  Pardessus,  Paris,  1831  ; — a 
collection  ot  sea-laws  which  is  very  complete. 
There  is  also  a  French  translation  by  Boucher, 
Paris,  1808.  The  original  printed  edition 
was  published  at  Barcelona,  in  1494.  See 
also,  Reddie,  Hist,  of  Mar.  Com.  171:  Mar¬ 
vin’s  Leg.  Bibl. ;  J.  Duer,  Ins.:  7  N.  A 
Rev.  330. 


CONSOLIDATED  FUND.  In  En 

land.  (Usually  abbreviated  to  Consols.) 
lund  for  the  payment  of  the  public  debt. 

Formerly,  when  a  loan  was  made,  authoriz 
dv  government,  a  particular  part  of  the  reven 
n'nJi  aPPr°Pnatol  for  tl,e  payment  of  the  intert 
™  the  principal.  This  was  called  the  fun. 

a“  l0ran  jmd  -itS  fund‘  In  this  manner  t 

tj^sregate  tund  originated  in  1715 ;  the  Sont 

Sti?1"1/17;  f*®—!  fund  in  1717 J* al 
tin.  Slaking  fund,  into  which  the  sural  ns  of  the 

SS„fb,S,itth0ui[l1  fur  the', Z 

i«  tkS2a1&» 1787 ;  ,ud  fui 

CONSOLIDATION.  In  Civil  Law  Tl 

union  of  the  usufruct  with  the  estate  out 
which  it  issues,  in  the  same  person  ;  whic 
happens  when  the  usufructuary  acquires  ti 
estate,  or  vice  vevsd.  In  eitheJ  S7he  us 
fruct  is  extinct.  Lee.  El.  Dr.  Rom.  404 

It  may  take  place  in  two  ways  :  first  hv 

usufructuary  eurrenderine:  his  right  to  th/V 
pnetor,  which  in  the  common  law  is  called  ^ 
tor  \f  l  ,6ec°n«lly,  by  the  release  of  the  nronw 

®ur  VI  cabled  l°retlheLeU6UfrUCtUary’  "  bkh  ‘ 


In  Ecclesiastical  Law.  Themf  ~~ 
two  or  more  benefices  in  one.  Cowel  °n  °f 
In  Practice.  The  union  of  two  or 
actions  in  the  same  declaration.  more 


CONSOLIDATION  RULE  ln  p 
tice.  An  order  of  the  court  requiring^ 
plaintiff  to  join  in  one  suit  several  cauL  ^ 
action  against  the  same  defendant  which  m  ° 
be  so  joined  consistently  with  the  ruCL 
pleading,  but  upon  which  he  has  brought  .11 
tinct  suits;  1  Dali.  147;  1  Yeates,  5^  V,' / 
128 ;  3  S.  &  R.  264  ;  2  Archbold,  Pract.  18o! 
1  he  matter  is  regulated  by  statute  in  many  of 
the  states. 


An  order  of  court,  issued  in  some  case<  re 
straining  the  plaintiff  from  proceeding  to  trial 
in  more  than  one  of  several  actions  brouriit 
against  different  defendants  but  involving  the 
same  rights,  and  requiring  the  defendants^, 
in  such  actions,  to  abide  the  event  of  the  suit 
which  is  tried. 


It  is  in  reality  in  this  latter  case  a  mere  stay  of 
proceedings  in  all  the  cases  but  one. 

It  is  often  issued  where  separate  suits  are 
brought  against  several  defendants  founded 
upon  a  policy  of  insurance  ;  2  Marshall,  Ins. 
701  ;  Park.  Ins.  xlix.  ;  see  4  Cow.  78,  85;  1 
Johns.  29;  9  id.  262;  or  against  several 
obligors  in  a  bond ;  3  Cliitty,  Pr.  645 ;  8  C. 
&  P.  58.  See  1  N.  &  M’C.  C.  417,  n. ;  2 id. 
438  ;  1  Ala.  77  ;  5  Yerg.  297  ;  7  Mo.  477  ;  2 
Tayl.  200;  4  Halst.  835;  3  S.  &R.  262;  19 
Wend.  63. 

Where  two  actions  arose  upon  the  same 
transaction,  one  for  trespass  against  defend¬ 
ant’s  property,  auother  against  his  person, 
and  might  have  been  joined,  the  court  ordered 
them  tried  at  the  same  time;  1  Dill.  851. 

The  federal  courts  are  authorized  to  con¬ 


solidate  actions  of  a  like  nature,  or  relative  to 
the  same  question,  as  they  may  deem  reasona¬ 
ble;  Rev.  Stat.  §  921. 

CONSORTIUM  (Lat.  a  union  of  lots  or 
chances^.  A  lawful  marriage.  Union  ol 
parties  in  an  action. 


Company;  companionship. 

It  occurs  in  this  last  sense  in  the  phrase 
quod  co?isortium  amisit  (by  which  he  has  l081 
companionship),  used  when  theplaintitl  ded 
for  any  bodily  injury  done  to  his  wile  by  a  1 
person.  8  Bla.  Com.  140. 

CONSPIRACY  (Lat.  con ,  together, 
spiro ,  to  breathe).  In  Criminal  Law. 
combination  of  two  or  more  persons  hv  soi 
concerted  action  to  accomplish  some  enniuu 
or  unlawful  purpose,  or  to  accomplish  **° , 
purpose,  not  in  itself  criminal  or  unlawful,  ^ 
criminal  or  unlawful  means;  2  Mass.*’ 
588;  4  Mete.  Mass.  Ill  ;  4  Wend.  22.  i 
N.  II.  896;  5H.  &  J.  317;  8  S.  &  :rl’ 
12  Conn.  101;  11  Cl.  &  F.  155;  4 
414.  .  jpg. 

Lord  Denman  defines  conspiracy  as  a  cc*m  ^  ft 
tion  for  accomplishing  an  unlawful 
lawful  end  by  unlawful  means ;  4  B.  A  ‘ 

The  terms  criminal  or  unlawful  ari 
because  it  is  manifest  that  many  a.  ,tment 
lawful  which  are  not  punishable  by  in  R 
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and  yet  there  is 


pr  public  prosecution,  an 
°r  i  ,ht  that  a  combination  by  numbers  to  do 
n0  douu  , j  consniracy  and  punishable 

fSmen  i  12  Conm  101*;  15  N.  II.  396  ; 

W  337  ;  11  Q.  B.  245 ;  9 
£  24;  8  Rich.  72;  1  l)ev.  357. 

Of  this  character  was  a  conspiracy  to  cheat 
v  .false  pretences  without  false  tokens,  when 
«  rheat  by  false  pretences  only  by  a  single 
*  on  was  not  a  punishable  offence  ;  11  Q. 
B  245.  So  a  combination  to  destroy  the  re¬ 
putation  of  an  individual  by  verbal  calumny, 
which  is  not  indictable;  Per  Shaw,  C.  J.,  4 
i  jietc.  Mass.  123.  So  a  conspiracy  to  induce 
and  persuade  a  young  female,  by  false  repre¬ 
sentations,  to  leave  the  protection  of  her  pa¬ 
rent’s  house,  with  a  view  to  facilitate  her  pros¬ 
titution;  5  W.  &  S.  461 ;  2  Den.  C.  Cas.  79  ; 
and  to  procure  an  unmarried  girl  of  seventeen 
to  become  a  common  prostitute;  4  F.  &  F. 
160 ;  to  procure  a  woman  to  be  married  by  a 
mock  ceremony,  whereby  she  was  seduced ; 
48  Iowa,  562.  And  see  5  Rand.  627  ;  6  Ala. 
N.  s.  765  ;  2  Yeates,  114.  So  a  conspiracy, 
by  false  and  fraudulent  representations  that  a 
horse  bought  by  one  of  the  defendants  from 
the  prosecutor  was  unsound,  to  induce  him  to 
accept  a  less  sum  for  the  horse  than  the  agreed 
price ;  1  Dearsl.  337.  A  conspiracy  by  traders 
to  dispose  of  their  goods  in  contemplation  of 
bankruptcy,  with  intent  to  defraud  their  credi¬ 
tor;  1  F.  &  F.  33. 

.  Tbe  obtaining  of  goods  on  credit  by  an 
insolvent  person  without  disclosing  his  insol- 
Vency,  and  without  having  any  reasonable 
^pectation  of  being  able  to  pay  for  such 
g°°ds  in  and  by  means  of  the  fair  and  ordi- 
naty  course  of  his  business,  is  not  of  itself 
Sl^‘n  an  unlawful  act  as  may  be  the  subject  of 
J  action  for  conspiracy ;  though  it  would  be 
erwise,  it  seems,  in  the  case  of  a  purchase 
l^tWt  any  expectation  of  payment; 
„  UiM*  *39.  But  the  obtaining  possession  of 
diem  ,e v  Pretence  of  paying  cash  for 

has  n°f  de|iveiT’  buyer  knowing  that  he 
the  ol  iUm  8  Pay  with,  and  appropriating 
is  suel °* S/0  owu  use  *n  frau(i  of  the  seller, 

of  a  \a  rau(*  °r  cheat  as  may  be  the  subject 
189.  C  lai^e  conspfracy ;  1  Cush.  Mass. 

*°  £°  to  a  fhoatre  to  hiss  an 
for  thp  amph>.  369  ;  6  Term,  628  ;  to  indict 
C.  32n  ,PUrPose  of  extorting  money;  4  B.  & 
father  nf  °  l  lroe  a  Person  with  being  the 
eoerce  ;La  bastHrd  child;  1  Salk.  174;  to 
of  Waop,?r,l.ev?en  to  demand  a  higher  rate 
«harge°  ’  6  fena.  619;  14  Wend.  9;  to 
^loore  sir'?01'  w‘d'  poisoning  another ;  F . 
^ks’bvfi’  t0  a^ect  tbe  price  of  public 
™morsi  3  Maule  &  S.  67;  to 
**9;  to  cTPet'tion  at  an  auction ;  6  0.  &  P. 

j, Ejected6 pi  ,-V  a  fraudulent  prospectus  of 
tw, fV” 


Co*.  Cr  pmpan>r  ant*  by  false  accounts  ; 

Cpjj  ^  *  bll,  414  !  hv  Colon  annnnnfc 


414;  by  false  accounts  be 
L-  R.  1  C.  C.  274  ;  by  a 
o'^enhoia  -11,.  Cox'  Cr-  Ca.  404;  have 
S»*ike« indictable. 

‘ffiornrs  to  raise  wages,  or  lockouts 

O  1 


Partners  * 

«*chb?cti°n;  ’ 


by  employers  are  lawful ;  10  Cox,  Cr.  Ca.  592  • 
if  without  intimidation;  11  Cox,  Cr.  Ca.  32s! 
This  subject  is  mostly  regulated  by  statute  in 
England.  An  action  will  lie  for  damages  for 
conspiracy  where  journeymen  tailors  by  con¬ 
certed  action  return  all  their  garments  un¬ 
finished  to  their  employer ;  9  Neb.  390  ;  and 
for  the  fraudulent  use  of  legal  proceedings  to 
injure  another  ;  76  N.  Y.  247. 

In  order  to  render  the  offence  complete,  it 
is  not  necessary  that  any  act  should  be  done 
in  pursuance  of  the  unlawful  agreement 
entered  into  between  the  parties,  or  that  any 
one  should  have  been  defrauded  or  injured  by 
it.  The  conspiracy  is  the  gist  of  the  crime ; 
9  Co.  55  ;  28  L.  T.  n.  s.  75 ;  2  Mass.  337, 
538  ;  6  id.  74 ;  7  Cush.  514  ;  3  S.  &  It.  220  ; 
8  id.  420;  23  Penn.  355 ;  4  Wend.  259;  1 
Ilalst.  293 ;  3  Zabr.  33  ;  3  Ala.  360  ;  5  Harr. 
&  J.  317.  But  see  10  Vt.  353. 

By  the  laws  of  the  United  States  (R.  S.  §  5364), 
a  wilful  aud  corrupt  conspiracy  to  east  away, 
burn,  or  otherwise  destroy  any  ship  or  vessel, 
with  intent  to  injure  any  underwriter  thereon, 
or  the  goods  on  board  thereof,  or  any  lender  of 
money  on  such  vessel  on  bottomry  or  respon¬ 
dentia,  is  made  felony,  and  the  offender  punish¬ 
able  by  fine  not  exceeding  ten  thousand  dollars, 
and  by  imprisonment  aud  confinement  at  hard 
labor  not  exceeding  ten  years. 

Conspiracies  to  prevent  witnesses  from  testify¬ 
ing,  to  impede  the  course  of  justice,  to  hinder 
citizens  from  voting,  to  prevent  persons  from 
holding  office,  to  defraud  the  United  States  by 
obtaining  approval  of  false  claims,  to  levy  war 
against  the  United  States,  to  impede  the  enforce¬ 
ment  of  the  laws,  etc.  etc.,  are  made  punishable 
by  act  of  congress  ;  R.  S.  Index,  Conspiracy. 

Consult  Russell,  Crimes,  Greaves  ed. ;  Gab- 
bett,  Cri.  Law;  Bish.  Cri.  Law;  \\  right, 
Criminal  Conspiracy.  See  Writ  of  Con¬ 
spiracy. 

CONSPIRATORS.  Persons  guilty  of  a 
conspiracy. 

CONSTABLE.  An  officer  whose  duty  it 
is  to  keep  the  peace  in  the  district  which  is 
assigned  to  him. 

The  most  satisfactory  derivation  of  the  term 
and  history  of  the  origin  of  this  office  is  tha 
which  deduces  it  from  the  French  comestable  (Lat. 
comes-stabuli),  who  was  an  officer  second  only  to 
the  king.  He  might  take  charge  of  the  army, 
wherever  it  was,  if  the  king  were  not  present, 
and  had  the  general  control  of  every  thing  re  a 

S? to  military  matters,  as  the  marching  goops, 

their  encampment,  provisioning,  etc.  Uuyot, 

R' The^ame  extensive  duties  pertained  to  the  con¬ 
stable  of  Scotland.  B^’ seem  to 

The  duties  of  this  officer  in  L  -  Westm. 
have  been  first  fully  defined  by  tjast %equentiy 
(13  Edw.  I)  ;  and  question  ha  Ene]and  be- 
made  whether  the  355.  it  seems,  how- 

fore  that  time.  1  Bla.  Com.  rf- >  fflce  jn  En<r- 

ever,  to  be  pretty  certain  that  th  jntr0(luced  by 

land  is  of  Norman  origin,  b  _  ,he  duties  0f  the 
William,  and  that  subseque  were  added 

Saxon  tithing-men,  boghokte^  Vlllc.  Const. ; 
to  its  other  functions,  see  ^ 

1  Bla.  Com.  356.  ordained,  accord- 

Hiqh  constables  were  fi \  £  of  West- 

in<r  to  Blackstone,  b> 
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minster,  though  they  were  known  as  efficient 
public  officers  long  before  that  time.  1  Sharsw. 
Bla.  Com.  356.  They  are  to  be  appointed 
for  each  franchise  or  hundred  by  the  leet,  or, 
in  default  of  such  appointment,  by  the  justices 
at  quarter-sessions.  Their  first  duty  is  that 
of  keeping  the  king’s  peace.  In  addition, 
they  are  to  serve  warrants,  return  lists  ot 
jurors,  and  perform  various  other  services 
enumerated  in  Coke,  4th  Inst.  267  ;  3  Steph. 
Com.  47 ;  Jacob,  Law  Diet.  In  some  cities 
and  towns  in  the  United  States  there  are  offi¬ 
cers  called  high  constables,  who  are  the  prin¬ 
cipal  police  officers  in  their  jurisdiction. 

Petty  constables  are  inferior  officers  in  every 
town  or  parish,  subordinate  to  the  high  con¬ 
stable.  They  perform  the  duties  of  head- 
borough,  tithing-man,  or  borsholdcr,  and,  in 
addition,  their  more  modern  duties  appertain¬ 
ing  to  the  keeping  the  peace  within  their 
town,  village,  or  tithing. 

In  England,  however,  their  duties  have 
been  much  restricted  by  the  act  5  &  6  Viet.  c. 
109,  which  deprives  them  of  their  power  as 
conservators  of  the  peace.  3  Stephen,  Com. 
47. 

In  the  United  States,  generally,  petty  con¬ 
stables  only  are  retained,  their  duties  being 
generally  the  same  as  those  of  constables  in 
England  prior  to  the  5  &  6  Viet.  c.  109,  in¬ 
cluding  a  limited  judicial  power  as  conserva¬ 
tors  ot  the  peace,  a  ministerial  power  for  the 
service  of  writs,  etc.,  and  some  other  duties 
not  strictly  referable  to  either  of  these  heads. 
Their  immunities  and  indemnities  are  propor¬ 
tioned  to  their  powers,  and  are  quite  exten- 
rive.  See  1  Sharsw.  Bla.  Com.  356,  n. 
They  are  authorized  to  arrest  without  warrant 
on  a  reasonable  suspicion  of  felony,  for  of¬ 
fences  against  the  peace  committed  in  their 
presence,  and  in  various  other  cases ;  1  Chitty 
Cr.  Law,  20-24 ;  4  Sharsw.  Bla.  Com.  292! 
See  Arrkst. 


CONSTABLE  OP  A  CASTLE.  The 

warden  or  keeper  of  a  castle ;  the  castellain. 

Gloss.  e8tm*  h  C*  7  (3  Edw>  L)  5  SPelman> 

„f^”rtable<*D<”er  Castle  was  al60  warden 

statte  oCf'TeTP°rte-  There  wae  Asides  a  con. 

of  castles  Si afUwe11  as  other  constables 
oi  castles  of  less  note.  Cowel ;  Lambard,  Const. 

CONSTABLE  OP  ENGLAND  (called 

a  ho,  Marshal).  His  office  consisted  in  the 

deed  °ff  he  COmr,n0n  I)eace  of  the  realm  in 

Const. °4.armS  an<1  matt6rS  °f  War*  Lambard, 

He  was  to  regulate  all  matters  of  chivalry 
tournaments,  and  feats  of  arms  which  were 
performed  on  horseback.  3  Steph.  Com  47 

He  held  the  court  of  chivalry,  besides  0;L-  ' 
in  the  aula  regis.  4  Bla.  Com  92.  tin* 
The  office  is  disused  in  England,  excent  on 
coronation-days  and  other  such  occasions  of 
state,  and  was  last  held  by  Stafford,  Duke  of 
hickingham,  under  Henry  VIII.  Histii 
Wl  High  Constable  of  England.  ' 

Com-  47  ;  1  Bla.  Com.  355. 


CONSTABLE  OF  SCOTLAND^  T 

officer  who  was  formerly  entitled  to  cn 
all  the  king’s  armies  in  the  absence  of?1 
king,  and  to  take  cognizance  of  all  cr: the 
committed  within  four  miles  of  the  kina’ 
son  or  of  parliament,  the  privy  councillor ^ 
general  convention  of  the  states  of  tho 
dom.  The  office  was  hereditary  in  the  wf 
of  Errol,  and  was  abolished  by  the  9ft 
III.  c.  43.  Bell,  Diet. ;  Erskine,  In*. 

37. 


CONSTABLE  OP  THE  EX  CHE 
QUER.  An  officer  spoken  of  in  the  51  Jj(.n’ 
III.  stat.  5,  cited  by  Cowel. 

CONSTABLEWICK.  The  territorial 
jurisdiction  of  a  constable.  5  Nev.  &  M.  261 

CONSTABULARIES  (Lat.).  Another 
of  horse  ;  an  officer  having  charge  of  foot  or 
horse  ;  a  naval  commander ;  an  officer  having 
charge  of  military  affairs  generally.  Spel- 
man,  Gloss. 

The  titles  were  very  numerous,  all  derived 
however,  from  comes-stabuli,  and  the  duties  were 
quite  similar  in  all  the  countries  where  the  civil 
law  prevailed.  His  powers  were  second  only  to 
those  of  the  king  in  all  matters  relating  to  the 
armies  of  the  kingdom. 

In  England  his  power  was  early  diminished 
and  restricted  to  those  duties  which  related  to 
the  preservation  of  the  king’s  peace.  The  office 
is  now  abolished  in  England,  except  as  a  matter 
of  ceremony,  and  in  France.  Guyot,  ifcp.  Univ .; 
Cowel. 


CONSTAT  (Lat.  it  appears).  A  certifi¬ 
cate  by  an  officer  that  certain  matters  therein 
stated  appear  of  record.  See  1  Hayw.  410. 

An  exemplification  under  the  great  seal  of 
the  enrolment  of  letters  patent.  Co.  Litt. 
225. 

A  certificate  which  the  clerk  of  the  pipe  and 
auditors  of  the  exchequer  make  at  the  request 
of  any  person  who  intends  to  plead  or  move 
in  the  court  for  the  discharge  of  any  thing; 
and  the  effect  of  it  is,  the  certifying  what 
constat  (appears)  upon  record  touching  the 
matter  in  question. 


CONSTITUENT  (Lat.  constituo,  to  ap. 
point).  He  who  gives  authority  to  another  o 
act  for  him.  The  constituent  is  bound  / 
the  acts  of  his  attorney,  and  the  attormj 
responsible  to  his  constituent. 

CONSTITUERE.  In  Old  English  Law. 


3  establish  ;  to  appoint ;  to  ordain.  , 

Used  in  letters  of  attorney,  and  tran  *  ^ 
'  constitute.  Applied  generally,  a  =  ^ 
note  appointment.  Reg.  Orig*  1  ‘  ~  ’ 

CONSTITUTED 

re  officers  properly  appointed 
nstitution  for  the  government  ot  tn  p 
lose  powers  which  the  constitution  (0 

ople  has  established  to  govern  ’  t0 
use  their  rights  to  be  respecte  , 
lintain  those  of  each  of  its  mem  11  r-*  jsh 
They  are  called  constituted ,  t0(.  "  ^]iicb 
Jm  from  the  constituting  authori^  ^eje- 
s  created  or  organized  them,  or 
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,  an  authority,  wmcn  u  has  itself 
gated  to  *  .  ht  0f  establishing  or  regulating 

their  movements.  . 

LmsTITUTIO.  In  Civil  Law.  An 

n-  Imient  or  settlement.  U sed  of  contro- 
^ies  settled  by  the  parties  without  a  trial. 

°  aS’  jS  according  to  agreement.  Du 

CTn  ordinance  or  decree  having  its  force 
from  the  will  of  the  emperor.  Dig.  1.  4.  1, 

C< to* Old”  English  Law.  An  ordinance  or 
statute.  A  provision  of  a  statute. 

CONSTITUTION.  The  fundamental  law 
of  a  state,  directing  the  principles  upon  which 
the  government  is  founded,  and  regulating  the 
exercise  of  the  sovereign  powers,  directing  to 
what  bodies  or  persons  those  powers  shall  be 
confided  and  the  manner  of  their  exercise. 

Constitution,  in  the  former  law  of  the  European 
continent,  signified  as  much  as  decree, — a  decree 
of  importance,  especially  ecclesiastical  decrees. 
The  decrees  of  the  Roman  emperors  referring  to 
the  jus  circa  sacra,  contained  in  the  Code  of  Jus¬ 
tinian,  have  been  repeatedly  collected  and  called 
the  Constitutions.  The  famous  bull  Unigenitus 
was  usually  called  in  France  the  Constitution. 
Comprehensive  laws  or  decrees  have  been  called 
constitutions;  thus,  the  Constitutio  Criminalis 
Carolina ,  which  is  the  penal  code  decreed  by 
Charles  V.  for  Germany,  the  Constitutions  of 
Clarendon  ( q.v .).  In  political  law  the  word 
constitution  came  to  be  used  more  and  more  for 
the  fundamentals  of  a  government, — the  laws 
and  usages  which  give  it  its  characteristic  fea¬ 
ture.  We  find,  thus,  former  English  writers 
epeak  of  the  constitution  of  the  Turkish  empire, 
nese  fundamental  laws  and  customs  appeared 
it  Iace  ^P^toHy  important  where  they  lim- 
<  the  power  and  action  of  the  different  branches 
eonc0rr?-meilt  ’  an(*  ft  came  thus  to  pass  that  by 
m  ^as  meant  especially  the  funda- 

a  hirS  a  a  8tate  *n  which  the  citizen  enjoys 
Sd5ee  of  civil  liberty  ;  and,  as  it  is  equally 
eutive  in  t!°  £uar(^  a?ainst  the  power  of  the  exc- 
the  fiL.  hQ°ifar(Lb^s’  a  Peri(>d  arrived— namely, 
Eurono  o^a  !'he  Present  century — when  in 
con6tin!«n  fPecially  the  continent,  the  term 
eontradun*-  ^ovemment  came  to  be  used  in 
^distinction  to  absolutism. 

common  tbe  term  constitution,  in 

country  L™?  tbe  fundamental  law  of  a  free 
country  an Cb  cilaracterizes  the  organism  of  the 
^terminec  >1ffcurf8  rights  of  the  citizen  and 
indomi8  ?!ain  ^uties  as  a  freeman.  Some- 
^  in  reoonf  +<  Wor(*  constitution  has  been 
[%ealWi  tlmes  for  what  otherwise  is  gene- 
pirn^lf  Emnn^P®ai?^c  *aw#  Napoleon  I.  6tylcd 
^  and  thi  p°r  °?  tbe  French  by  the  Grace  of 
*  Co^tituHnn°nstltutioi]s  Empire. 

fnanfi  non!u^I!ere  £eilerally  divided  into  writ- 
script",  constitutions,  analogous  to 

tKot  indicate  *eriptce.  These  terms  do 

(l^refore,  divide*  I^^ing  Principle ;  Lieber, 
^nlated  or  constitutions  into  ac- 

eon8titnt«.Ilniu^ve  constitutions  and  en- 

J**  and  that  t^1c  constitution  of  ancient 
m/s*  The  ^n£land  belong  to  the  first 

to  common  ,r  consists  of  the  customs,  stat- 
fe]iCrLoarS’^nd  decisions  of  funda- 
a*  the  Enn-ii  ^  ^be  Reform  act  is  consid- 
B)V  Uch  a8  the  tw  i  ?  P9rt,i°n  of  the  constitution 
Ltra>  Which  ho,  Jury  °r  the  representative 
ve  never  been  enacted,  but  cor- 


respond  to  what  Cicero  calls  leges  natce .  Our 
constitutions  are  enacted;  that  is  to  say,  they 
were,  on  a  certain  day  and  by  a  certain  autho¬ 
rity  enacted  as  a  fundamental  law  of  the  body 
pohtm  In  many  eases  enacted  constitutions 
cannot  be  dispensed  with,  and  they  have  certain 
advantages  which  cumulative  constitutions  must 
forego,  while  the  latter  have  some  advantages 
wrhich  the  former  cannot  obtain.  It  has  been 
thought,  in  many  periods,  by  modern  nations, 
that  enacted  constitutions  and  statutory  law 
alone  are  firm  guarantees  of  rights  and  liberties. 
This  error  has  been  exposed  in  Lieber’s  Civil  Lib¬ 
erty.  Nor  can  enacted  constitutions  dispense 
with  the  “grown  law”  ( lexnata ).  For  the  mean¬ 
ing  of  much  that  an  enacted  constitution  estab¬ 
lishes  can  only  be  found  by  the  grown  law  on 
which  it  is  founded,  just  as  the  British  Bill  of 
Rights  (an  enacted  portion  of  the  English  con¬ 
stitution)  rest6  on  the  common  law'. 

Enacted  constitutions  may  be  either  octroyed , 
that  i6,  granted  by  the  presumed  full  authority 
of  the  grantor,  the  monarch ;  or  they  may  be 
enacted  by  a  sovereign  people  prescribing  high 
rules  of  action  and  fundamental  laws  for  its  poli¬ 
tical  society,  such  as  ours  is ;  or  they  may  rest 
on  contracts  between  contracting  parties, — for 
instance,  between  the  people  and  a  dynasty,  or 
between  several  states.  We  cannot  enter  here 
into  the  interesting  inquiry  concerning  the  points 
on  which  all  modern  constitutions  agree,  and  re¬ 
garding  which  they  differ, — one  of  the  most  in¬ 
structive  inquiries  for  the  publicist  and  jurist. 
See  Hallam’s  Constitutional  History  of  England  ; 
Story  on  the  Constitution  ;  Sheppard’s  Constitu¬ 
tional  Text-Book ;  Elliot’s  Debates  on  the  Con¬ 
stitution,  etc. ;  Liebers  article  (Constitution), 
in  the  Encyclopaedia  Americana ;  Rotteck’s  arti¬ 
cle  Constitution,  in  the  Staats-Lexicon,  2d  ed. 

CONSTITUTION  OF  THE  UNITED 
STATES  OF  AMERICA.  The  supreme 
law  of  the  United  States. 

It  was  framed  by  a  convention  of  delegates 
from  all  of  the  original  thirteen  states  (except 
Rhode  Island),  which  assembled  at  Philadelphia 
on  the  14th  of  May,  1787.  On  September  17, 
17S7  by  the  unanimous  consent  of  the  states 
present,  a  form  of  constitution  w'as  agreed  upon, 
and  on  September  28th  was  submitted  to  the 
congress  of  the  confederation,  with  recommenda¬ 
tions  as  to  the  method  of  its  adoption  by  the 
states.  In  accordance  w'ith  these  recommenda¬ 
tions,  it  was  transmitted  by  the  congress  to  the 
several  6tate  legislatures,  in  order  to  be  submitted 
to  conventions  of  delegates  chosen  in  each  state 
by  the  people  thereof.  The  several  states  accord¬ 
ingly  called  conventions,  which  ratified  the  con¬ 
stitution  uoon  the  following  dates :  Delaware, 
December  7,1787;  Pennsylvania,  December  1^, 
1787  ^New  Jersey;  December  18, 1787  :  Geonrfa, 
January  2, 1788  ;  Connecticut,  Januaiw  9, 17»^, 
Massachusetts,  February  0,  1788; 

April  28,  1788;  South  Carolina,  May  2S>  > 

New  Hampshire,  June  21, 1788  ; Virgin a,  gne, 
26, 1788;  New  York,  July  26,1788 ,  North  Ca 
lina,  November  21, 178!) ;  Rhode  Islam  ,  -  ■ .  —  > 

11  Under  the  terms  of  the  constitution! fa 
its  ratification  by  nine  states  was  j,.f  .  ^  jt_ 
establish  it  between  the  states  o  ra  ^  >at?flca_ 

Accordingly,  when,  on  July  ^  ^  congrePP,  a 

tion  by  the  ninth  state  wa  r  re  an  act  lor 
committee  was  appoints  Pfl.  ^  _  an(J  on  gep_ 
putting  the  constitution  V_  with  the  recom- 
tember  13, 1788— inacco  ^  n<ion  in  reporting 
mendations  made  bj  tne  .ltm0jntcd  days  for 

the  constitution— conur,  lQ|ved  that  the  first 

choosing  electors,  etc., 
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in  constantem  virum  (such  as  would  shake  a 
man  of  firmness  and  resolution)  ;  Erskine, 
Inst.  3.  1.  16;  4.  1.  26;  1  Bell,  Com.  b.  3, 
pt.  1,  c.  1,  s.  1,  art.  1,  page  295. 


CONSTRUCTION  (Lat.  construere ,  to 
put  together). 

In  Practice.  Determining  the  meaning 
and  application  as  to  the  case  in  question  ot 
the  provisions  of  a  constitution,  statute,  will, 
or  other  instrument,  or  of  an  oral  agree¬ 
ment. 

Drawing  conclusions  respecting  subjects  that 
lie  beyond  the  direct  expressions  of  the  term  ; 
Lieber,  Leg.  &  Pol.  Herm.  20. 


Construction  and  interpretation  are  generally 
used  by  writers  on  legal  subjects,  and  by  the 
courts,  as  synonymous,  sometimes  one  term  being 
employed  and  sometimes  the  other.  Lieber,  in 
his  Legal  and  Political  Hermeneutics,  distin¬ 
guishes  between  the  two,  considering  the  prov¬ 
ince  of  interpretation  as  limited  to  the  written 
text,  while  construction  goes  beyond,  and  in¬ 
cludes  eases  where  texts  interpreted  and  to  be 
construed  are  to  be  reconciled  with  rules  of  law 
or  with  compacts  or  constitutions  of  superior  au¬ 
thority,  or  where  we  reason  from  the  aim  or  ob¬ 
ject  of  an  instrument  or  determine  its  application 
to  cases  unprovided  for ;  C.  1,  §  8  ;  c.  3,.  §  2 ;  c. 
4 ;  c.  5.  This  distinction  needs  no  higher  au¬ 
thority  for  its  accuracy  ;  but-4t  is  convenient  to 
adopt  the  common  usage,  and  consider  some 
common  rules  and  examples  on  these  subjects, 
without  attempting  to  distinguish  exactly  cases 
of  construction  from  those  of  interpretation. 


A  strict  construction  is  one  which  limits  th 
application  of  the  provisions  of  the  instrumer 
or  agreement  to  cases  clearly  described  by  th 
words  used.  It  is  called,  also,  literal. 

A  liberal  construction  is  one  by  which  th 
letter  is  enlarged  or  restrained  so  as  mor 
effectually  to  accomplish  the  end  in  view.  ] 
is  called,  also,  equitable. 

The  terms  strict  and  liberal  are  applied  mainl 
in  the  construction  of  statutes ;  and  the  auestio 
®tric„tne8s  or  liberality  is  considered  alwa> 
^threference  to  the  statute  itself,  according  t 
hether  its  application  is  confined  to  those  case 
cleaHy  within  the  legitimate  import  of  the  wore 
tionofV 16„extel\ded  bey°”d  though  not  in  vioh 
coutrlu ?  \ed  noncontra)  the  strict  letter.  I 

sss&mkssss  -  too“e‘i”t 


°f  «™t«ctk>n  i 
cairj  out  the  intention  of  the  authors  o 

part.es  to  the  instrument  or  aLemoM  sc 
as  it  can  be  (lone  will, out  infringing  upon 
law  of  superior  binding  force  1 

tontionl’  indfstfnctly 

eunied  to  exist  in  the  minde  of  thefaS? 
any  liberty  of  construction  exists.  P  t  ’ 

.  ]y°.r(ls'  if  common  use,  are  to  be  H 
in  their  natural,  plain,  obvious,  and  ordir 
significations ;  but  if  technical  words  are  u. 
they  are  to  be  taken  in  a  technical  sense 
less  a  contrary  intention  clearly  appear 

G  1  AU  •  aSC’  fr°m  the  COnteXt.  *  ^ 

All  instruments  and  agreements  are  tn 
e011strued  as  to  give  Act  to  tho  rtol” 


as  large  a  portion  as  possible  of  the  Wt™ 
ment  or  agreement.  Slru* 

Statutes,  if  penal,  are  to  be  strictly  a.i 
if  remedial,  liberally  construed:  Dww 
Stat.  246  et  seq. ;  but  the  rule  that  p2 
statutes  are  to  be  strictly  construed,  is  ,K' 
violated  by  allowing  their  words  to  have  full 
meaning,  or  even  the  more  extended  of  two 
meanings,  where  such  construction  best  har 
monizes  with  the  context,  and  most  fully 
promotes  the  policy  and  objects  of  the  lcdC 
lature ;  6  Wall.  386.  The  apparent  object 
of  the  legislature  is  to  be  sought  for  as  dis¬ 
closed  by  the  act  itself,  the  preamble  in  some 
cases,  similar  statutes  relating  to  the  same 
subject,  the  consideration  of  the  mischiefs  of 
the  old  law,  and  perhaps  some  other  circum¬ 
stances;  Wilberforce,  Stat.  Law,  99. 

All  statutes  are  to  be  construed  with  refer¬ 
ence  to  the  provisions  of  the  common  law,  and 
provisions  in  derogation  of  the  common  law 
are  held  strictly ;  2  Black,  358. 

In  construing  statutes  of  the  various  states 
or  of  foreign  countries,  the  supreme  court  of 
the  United  States  adopts  the  construction  put 
upon  them  by  the  courts  of  the  state  or 
country  by  whose  legislature  the  statute  was 
enacted ;  92  U.  S.  289  ;  but  this  does  not 
necessarily  include  subsequent  variations  of 
construction  by  such  courts ;  5  Pet.  280.  If 
different  interpretations  are  given  in  different 
states  to  a  similar  law,  that  law,  in  effect, 
becomes  by  the  interpretations,  so  far  as  it  is 
a  rule  for  action  by  this  court,  a  different  law 
in  one  state  from  what  it  is  in  the  other;  4 
Wall.  196.  So  also  in  state  courts  the  deci¬ 
sions  of  the  tribunals  of  other  states  inter- 
preting  legislative  enactments  are  considered 
as  if  incorporated  therein;  44  N.  Y.  Sup. 
Ct.  260.  See  Courts  of  United  States. 

In  contracts ,  words  may  be  understood  in 
a  technical  or  peculiar  sense  when  such  mean¬ 
ing  has  been  stamped  upon  them  by  t  ic 
usage  of  the  trade  or  place  in  which  the  con¬ 
tract  occurs.  When  words  are  manifesto  >n‘ 
consistent  with  the  declared  purpose  am 
object  of  the  contract,  they  may  be  rejec  i  » 
2  Atk.  32.  When  words  are  omitted  so  as  w 
defeat  the  effect  of  the  contract,  they  v’1 
supplied  by  the  obvious  sense  and  m*ere 
from  the  context.  When  words  adnn  ^ 
two  senses,  that  which  gives  effect  to  t  ie 
sign  of  the  parties  is  preferred  to  tha 
destroys  it ;  Cowp.  714.  ,  tjje 

If  a  contract  when  made  was  vain  ;  ^ 
laws  of  the  state,  as  then  expounded  1 
departments  of  its  government  »nCJ  alUi 
istered  in  its  courts  of  justice,  its  va  1  pgjeral 
obligation  cannot  be  impaired  (in  the 
courts)  by  any  subsequent  act  ot  1  c0yrts 
lature  of  the  state,  or  decision  ot  it 
altering  the  construction  of  the  *  j,eV. 
How.  432;  1  Wall.  175;  9  Am.  Law 

881.  ol-in(7  the 

Usages  of  the  trade  or  place  .  nl‘,.l0rutcdi 
contract  are  presumed  to  be  incop 
unless  a  contrary  stipulation  occurs. 

Loci. 
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-^^her  rules  for  construction  exist, 
for  whirl'  reference  may  be  had  to  the  lollow- 

^to  the 'construction  of  statutes  ;  1  Kent, 
‘  Baoon,  Abr.  Statutes,  J ;  Dwarris, 
Statutes ;  1  Bouvier,  Inst.  nn.  86-00;  Sedg- 
i,k  Stat.  and  Const.  Law ;  Lieber,  Legal 
(1  ’ polit.  Hermeneutics;  Cooley,  Const. 
JL  •  Wilberforce,  Stat.  Law. 

4s  to  the  construction  of  contracts,  Comyns, 
Chittv,  Parsons,  Powell,  Story,  on  Contracts; 
2  Blackstone,  Comm.  379  ;  1  Bell,  Comm. 
5th  ed.  431 ;  4  Kent,  Comm.  419  ;  Vattel,  b. 
2,  c.  17;  Story,  Const.  §§  593-456;  Pothier, 
Obligations ;  Long,  Story,  on  Sales ;  1  Bou- 
rier,  Inst.  nu.  658,  699. 

As  to  the  construction  of  wills,  By  the  wood, 
Jarman,  Wigram,  on  Wills ;  6  Cruise,  Dig. 
171;  2  Fonblanque,  Eq.  309 ;  Roper,  Lega¬ 
cies;  Washburn,  Real  Property. 

For  a  list  of  words  and  phrases,  and  the 
definition  or  construction  thereof,  see  Words. 

CONSTRUCTION  OP  POLICY.  In 

Insurance.  This  is  liberal,  according  to  the 
maxim,  ut  res  magis  valeat  quarn  pereat.  A 
contract  embracing  so  many  interests  and 
parties,  and  liable  to  be  affected  by  so  many 
events,  cannot  but  present  difficulties  of  con¬ 
struction;  1  Binn.  98;  32  Penn.  351;  14 
Barb.  383;  13  Du.  N.  Y.  89;  13  B.  Monr. 
311;  11  Ind.  171;  5  R.  I.  38,  426;  27  Ala. 
f'8,  U;  37  Me.  137  ;  9  Cush.  479  ;  2  Gray, 
M7;  7  id.  261;  29  N.  H.  132;  4  Zabr.  N. 
J-447  ;  22  Mo.  82;  18  111.  553  ;  8  Ohio,  St. 
P8.’  22  Conn.  235;  2  Curt.  C.  C.  322;  29 
M.&Eq.  Ill  ;  33  id'  514.  On  ma 


inne 


nsurance,  see  4  Cliff.  C.  Ct.  200  ;  15  Blatchf. 

ion  iou  126  Mass-  70  i  78  N.  Y.  7;  id. 
389-  «  KU"  S*  Y‘)>  284-  Fire,  126  Mass. 
51  In  8  ?U.n  Y‘)»  98;  89  Pa.  St.  497  ; 
y  "a>  553-  U'fe;  127  Mass.  153;  78  N. 
ll'u.  ^;yAbb-  (N.Y.)M.Cas.  198; 

in  CCPI VE.  That  which  amounts 

act  °  le  blw  t0  an  act,  although  the 

under  tW*  I*0*1  performed.  For  words 
etc.,  spp  e  /  sucb  as  constructive  fraud, 
See  the  various  titles  Fraud,  etc. 

0ld<EShTUDlNARIUS  (Cat,).  In 
ln?  the  rite*  i  T*  ^  ritual  or  book  contain- 
CUstoins  of S  *onns  °f  divine  offices  or  the 

0C^a"dniMMte“ 

Blount ;  AVhisha  Consue^u<^nes  (customs). 

^0rtSmmlDUwARY  LAW'  CuSt0m' 

D I N  E  S  FEUDORUM 

,*  ot>  feuds  or  r  pm.9)’  A  compilation  of  the 
1170.  Us 0r  fiefs  i„  Lombardy,  made  A.  I). 

Book  of  Fiefs,  and  is  of 
h:n,l,  °ri  b  ru1<1  tn  u receJved  authority.  The  corn¬ 
s'll  ^0ftSa>  Er*UM*veTbe™  ordered  by  Frederic 

(il0esm\fle  by  two(\r-inSt’  2’  an^  to  have 
’  hut  thk  Milanese  lawyers,  Spelman, 
n,s  b  uncertain.  It  is  commonly 


sssr  sj-* 

Spelman,  Gloss.  *  Utb  ecb  ^05,  n. ; 

CONSUETUDO  (Ut).  A  cnstom  an 
esUblished  usii-u  or  practice.  Coke,  Lilt.  5# 
lolls;  duties;  taxes.  Coke,  Litt.  58  b. 

This  use  of  consuetudo  is  not  correct :  custuma 
is  the  proper  word  to  denote  duties,  etc  l 

meritTS  ®Aa-  C°m-  313’  n-  Al>  action' for¬ 
merly  lay  for  the  recovery  of  customs  due,  which 

was  commenced  by  a  writ  de  consuetudinibus  et 
semtiis  (of  customs  and  services).  This  is  said 
by  Blount  to  be  “  a  writ  of  right  close  which  lies 
against  the  tenant  that  deforcetli  the  lord  of  the 
rent  and  services  due  him.”  Blount ;  Old  Nat. 
Brow  77 ;  Fitzherbert,  Nat.  Brev.  151. 

There  were  various  customs :  as,  consuetudo 
Angllcana  (custom  of  E ngland ),consuetiidoc\iricB 
(practice  of  a  court),  consuetudo  inevccttorum 
(custom  of  merchants).  See  Custom. 

CONSUL.  A  commercial  agent  appointed 
by  a  government  to  reside  in  a  sea-port  or 
other  town  of  a  foreign  country,  and  com¬ 
missioned  to  watch  over  the  commercial  rights 
and  privileges  of  the  nation  deputing  him. 
The  term  includes  consuls-general  and  vice- 
consuls.  Rev.  Stat.  §  4130. 

A  vice-consul  is  one  acting  in  the  place  of 
a  consul. 

Among  the  Romans,  consuls  were  chief  magis¬ 
trates  who  were  annually  elected  by  the  people, 
and  were  invested  with  powers  and  functions 
similar  to  those  of  kings.  During  the  middle 
ages  the  term  consul  was  sometimes  applied  to 
ordinary  judges;  and,  in  the  Levant,  maritime 
judges  are  yet  called  consuls.  1  Boulay  Paty,  Dr. 
Mar.  tit.  Prtl.  s.  2,  p.  57.  Officers  with  powers 
and  duties  corresponding  to  those  of  modern 
consuls  were  employed  by  the  ancient  Athenians, 
who  had  them  stationed  in  commercial  ports  with 
which  they  traded.  3  St.  John,  Mann,  and  Cus. 
of  Anc.  Greece,  283.  They  were  appointed  about 
the  middle  of  the  twelfth  century  by  the  maritime 
states  of  the  Mediterranean  ;  and  their  numbers 
have  increased  greatly  with  the  extension  of 
modern  commerce. 

As  a  general  rule,  consuls  represent  the 
subjects  or  citizens  of  their  own  nation  not 
otherwise  represented;  Bee,  209;  1  Mas.  14; 
3  Wheat.  435;  6  id.  152;  10  id.  66.  Their 
duties  and  privileges  are  now  generally  lim¬ 
ited,  defined,  and  secured  by  commercial 
treaties,  or  bv  the  laws  of  the  countries  they 
represent.  ‘They  are  not  strictly  judicial 
officers;  3  Taunt.  102;  and  hhve  no  judicial 
powers  except  those  which  may  be  conferred 
by  treaty  and  statutes.  Sec  10  U.  S.  Stat. 
909;  11  id.  723;  Ware,  Dist.  Ct.  367. 

American  consuls  are  nominated  by  a 
president  to  the  senate,  and  by  tke  8®naJe 
confirmed  or  rejected.  U.  S.  Const,  ar  .  -, 

Se<Thcy  have  the  power  and  ftrcrc3^om- 
perform  many  duties  in  Ration  to  the  com 

mere  of  the  United  of 

ters  of  ships,  manners,  a  are  tjie 

the  United  States.  ^  or  declarations 

authority  to.rece, vo  protests^  ^ 

which  captains,  ma^  ^  reinting  to  Amcri- 
merchants,  and  °  y  rcquired  to  admin- 
can  commerce,  tiuj  i 
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ister  on  the  estate  of  American  citizens  dying 
within  their  consulate  and  leaving  no  legal 
representatives,  when  the  laws  of  the  country 
permit  it;  see  2  Curt.  Ecd.  241;  to  take 
charge  of  and  secure  the  effects  of  stranded 
American  vessels  in  the  absence  of  the  master, 
owner,  or  consignee ;  to  settle  disputes  be¬ 
tween  masters  of  vessels  and  the  mariners  ;  to 
provide  for  destitute  seamen  within  their  con¬ 
sulate,  and  send  them  to  the  United  States  at 
the  public  expense.  See  Rev.  Stat.  §  1674 
et  seq.  The  consuls  are  also  authorized  to 
make  certificates  of  certain  facts  in  certain 
cases,  which  receive  faith  and  credit  in  the 
courts  of  the  United  States;  3  Sumn.  27. 
But  these  consular  certificates  are  not  to  be 
received  in  evidence,  unless  they  are  given  in 
the  performance  of  a  consular  function ;  2 
Cra.  187;  Paine,  594;  2  Wash.  C.  C.  478; 
1  Litt.  71 ;  nor  are  they  evidence,  between 
persons  not  parties  or  privies  to  the  transac¬ 
tion,  of  any  fact,  unless,  either  expressly  or 
impliedly,  made  so  by  statute  ;  2  Sumn.  355. 

Their  rights  are  to  be  protected  agreeably 
to  the  laws  of  nations,  and  of  the  treaties  made 
between  the  United  States  and  the  nation  to 
which  they  are  sent.  They  are  entitled,  by 
the  act  of  14th  April,  1792,  s.  4,  to  receive 
certain  fees,  which  are  there  enumerated. 
The  act  of  18th  August,  1856,  gives  the  presi¬ 
dent  power  to  prescribe  and  alter  from  time 
to  time  these  fees.  But  by  acts  passed  at  va¬ 
rious  times  nearly  all  consuls  now  receive  an 
annual  salary,  and  only  those  not  salaried  are 
allowed  to  take  fees  for  compensation.  Rev. 
Stat.  §§  1690,  1730,  1745. 

A  consul  is  liable  for  negligence  or  omission 
to  perform  seasonably  the  duties  imposed  upon 
him,  or  for  any  malversation  or  abuse  of 
power,  to  any  injured  person,  for  all  damages 
occasioned  thereby ;  and  for  all  malversation 
and  corrupt  conduct  in  office  a  consul  is  liable 
to  indictment. 


Oj  foreign  consuls .  Before  a  consul  cai 
perform  any  duties  in  the  United  States,  h< 
must  be  recognized  by  the  president  of  tin 
l  nited  States,  and  have  received  his  exe 
quatur . 

A  consul  is  clothed  onlv  with  authority  fo 
commercial  purposes  ;  and  he  has  a  rmht  t. 
interpose  claims  for  the  restitution  of 'prop 
erty  belonging  to  the  citizens  or  subjects  o 
the  country  he  represents;  1  Curt.  C.  C  87 
1  Mas.  14;  Bee,  209;  6  Wheat.  lr>2-  10  id 

60  ?  8ee  2  "  u11-  Jr;  59 ;  but  he  is  not  to  b< 
considered  as  a  minister  or  diplomatic  agent 
intrusted  by  virtue  of  his  office  to  represen 
h.s  sovereign  m  negotiations  with  forein-, 
states  ;  3  A\  heat.  435.  C 

Consuls  are  generally  invested  with  specia 
privileges  by  local  laws  and  usages,  or  bv  in 
tornational  compacts;  but  by  the  laws  of  »-i 
tions  they  are  not  entitled  to  the  peeuliV 
immunities  of  ambassadors.  In  civil  and  erim 
inal  cases  they  are  subject  to  the  local  laws 
the  same  manner  with  other  foreign  res! 
stan?  °\v—  :l  temporary  allegiance' to  tin 
M  icquelort,  De  l’  Ambassadeur,  ljv 


1,  §  5 ;  Bynkershoek,  cap.  10 ;  Marten.  Dm;, 
des  Gens,  liv.  4,  c.  3,  §  148.  In  the  United 
States,  the  act  of  September  24,  1789  s  j, 
(R.  S.  §  687),  gives  to  the  supreme  court  ori 
ginal  but  not  exclusive  jurisdiction  of  all  suits 
in  which  a  consul  or  vice-consul  shall  be  a 
party.  See  1  Binn.  143;  2  Dali.  299-  2  N 
&  M’C.  217 ;  3  Pick.  80  ;  1  Green,  107*  li 
Johns.  10;  6  Wend.  327  ;  7  N.  Y  576-  9 
Du.  N.  Y.  656 ;  7  id.  276. 

His  functions  may  be  suspended  at  any 
time  by  the  government  to  which  he  is  sent, 
and  his  exequatur  revoked.  In  general,  a 
consul  is  not  liable  personally  on  a  contract 
made  in  his  official  capacity  on  account  of  his 
government ;  3  Dali.  384. 

See,  generally,  Kent,  Lect.  II. ;  Abbott, 
Shipp.  ;  Parsons,  Marit.  Law ;  Marten,  on 
Consuls;  Worden,  on  Consuls;  Tuson,  on 
Consuls ;  Azuni,  Mar.  Law,  pt.  1,  c.  4,  art. 
8,  §  7  ;  Story,  Const.  §  1654  ;  Sergeant,  Const. 
Law,  225 ;  7  Opinions  of  Atty.  Gen. 

CONSULTATION.  The  name  of  a  writ 
whereby  a  cause,  being  formerly  removed  by 
prohibition  out  of  an  inferior  court  into  some 
of  the  king’s  courts  in  Westminster,  is  re¬ 
turned  thither  again ;  for,  if  the  judges  of 
the  superior  court,  comparing  the  proceed¬ 
ings  wdtli  the  suggestion  of  the  party,  find 
the  suggestion  false  or  not  proved,  and  that, 
therefore,  the  cause  was  wrongfully  called 
from  the  inferior  court,  then,  upon  consulta¬ 
tion  and  deliberation,  they  decree  it  to  be  re¬ 
turned,  whereupon  this  writ  issues.  Terines 
de  la  Ley;  3  Bla.  Com.  114. 

In  French  Law.  The  opinion  of  counsel 
upon  a  point  of  law  submitted  to  them. 

CONSUMMATE.  Complete ;  finished ; 
entire. 


A  marriage  is  said  to  be  consummate.  A  ri^bt 
of  dower  is  inchoate  when  coverture  and  seitin 
concur,  consummate  upon  the  husband’s  death. 
1  Washb.  R.  P.  250,  251.  A  tenancy  by  the 
curtesy  is  initiate  upon  the  birth  of  issue,  aD1 
consummate  upon  the  death  of  the  wife. 
Washb.  R.  P.  140  ;  13  Conn.  83;  2  Me.  400;  a 
Bla.  Com.  128. 

A  contract  is  said  to  be  consummated  wne 
every  thing  to  be  done  in  relation  to  it  has  bee 
accomplished.  It  is  frequently  of  great  *mP° 
ance  to  know  when  a  contract  has  been  cou*1*, 
mated,  in  order  to  ascertain  the  rights  01 
parties,  particularly  in  the  contract  of  sale.  > 
Delivery,  where  the  subject  is  more  fully 
amined.  It  is  also  sometimes  of  consequent 
ascertain  where  the  consummation  of  the  \  w 
tract  took  place,  in  order  to  decide  by  wha 
it  is  to  be  governed.  See  Conflict  of  ba  j 
Lex  Loci. 

CONTAGIOUS  DISORDERS.  Di?- 
eases  which  are  capable  of  being  transmit  <■ 
by  mediate  or  immediate  contact.  . 

Persons  sick  of  such  disorders  nwy*®®1 
in  their  own  houses ;  2  Barb.  104 ;  but  » 
indictable  for  exposing  themselves  in  a  p t 1 }  ^ 
place  endangering  the  public.  See  4  *  • 

S.  73,  272.  Nuisances  which  produce 
diseases  may  be  abated  ;  15  Wend.  397.  ^ 

4  M’Cord,  472  ;  3  Hill,  N.  Y.  479 ; 

503;  48  Iowa,  15.  See  Diseases  Preven 
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A  contest,  dispute, 
Britt,  c.  42. 


TrTTq  Viet.  c.  116;  Con  t 
Act,  A  11  &  12  Viet.  c.  107,  29  Viet.  c. 

42  Viet.  c.  74. 

Contango.  In  English  Law.  The 

°  rio7received  for  carrying  over  or  put- 
c0  ff  the  time  of  execution  ol  a  contract  to 
*5  .  stocks  or  pav  for  them  at  a  certain 
£  Wharton,  Diet. ;  see  Lewis,  Stock 

change. 

CONTEK  (L.  Fr.). 
disturbance,  opposition. 

CONTEMPLATION  OF  BANK¬ 
RUPTCY.  An  intention  or  expectation  of 
breaking  up  business  or  applying  to  be  decreed 
Xkrupt  Crabbe,  529  ;  5  B.  &  Ad.  289  ; 
4  Bing.  20 ;  9  id.  349. 

Contemplation  of  a  state  of  bankruptcy  or 
a  known  insolvency  and  inability  to  carry  on 
business,  and  a  stoppage  of  business.  Story, 
J..  5  Bost.  L  Rep.  295,  299. 

Somethin*  more  is  meant  by  the  phrase 
than  the  expectation  of  insolvency  ;  it  includes 
the  makin*  provision  against  the  results  of  it ; 
13  How.  150;  8  Bosw.  194.  See  1  Dill. 
186;  id.  203. 

A  conveyance  or  sale  of  property  made  in 
contemplation  of  bankruptcy  is  fraudulent 
and  void;  2  Bla.  Com.  285.  * 

CONTEMPT.  A  wilful  disregard  or  dis¬ 
obedience  of  a  public  authority’. 

By  the  constitution  of  the  United  States, 
each  house  of  congress  may  determine  the  rules 
of  its  proceedings,  punish  its  members  for  dis- 
orderl v  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member.  The  same  pro¬ 
ton  is  substantially  contained  in  the  consti¬ 
tutions  °**  ^ie  several  states. 

power  to  make  rules  carries  that  of  en- 
u  * lem’  an(^  *°  attach  persons  who  vio- 
u.  ^  an(l  punish  them  for  contempts  ;  1 
£•»«;  87N.H.  450;  3  Wils.  188  ;  14 
Sf  TI  But  See  4  Moore'  P-  C.  63  ;  11  id. 
jSclflfin  T  lJOWer.°f  punishing  for  contempts 
oftheN*' i°  l)un^raenl  during  the  session 
it*  fiwf®1*  ure’  an(*  cannot  extend  beyond 

power  ca?.',2!4’  230,  231  5  an(1  it;  so(“ms  this 
ment.  A  k  exerte(l  beyond  imprison- 
1N  Y  l/H  o  18  °^ten  regulated  by  statute  ; 
“MttT.8*-  l54>  §  13  i  U.  S.  Rev.  St.  §§ 
u  made  bv  ti?  arres^  offending  party 

^eoftiL  e  sergeant-at-arms,  acting  by 
•and  and  tbr  warrant>  both  in  feng- 

10  Q- 15  t  L  otefI  St!ltcs  i  6  Wheat.  204  ; 
Court.,  of  •  Congress. 

*°  punish  an UStue  have  an  inherent  power 
^  and  ordo  *)e!?on9.  ^or  contempt  of  their 
?***»  anrl  f0p  i!"8’  '^.disobedience  of  their  pro- 
I,”23;  Bac  . 13  urbjng  them  in  their  proceed- 
<E>;  Rollc.  Abr. 

N  3  m  4Si!  22  Mo.  550; 

S’ *•  8.  81  2?kr ' 450 ;  16  Ark-  884 ;  25 

•  i  12  Am  n  M,SSl  883  i  1  Woodb.  &  M. 
l:S.n;^:Uec.l78;  29  Ohio, '330.  See 


J;£°r  a  i)erin<interaPV  ^  court  may  com- 
(4,  ^  the  con.  reae*)*nK  beyond  the  term 

2>  C0ntemPt  is  committed;  13  Md. 


Contempts  of  court  are  of  two  kinds  i  such 
as  are  committed  in  the  presence  of  the  court, 
and  which  interrupt  its  proceedings,  which  may 
be  summarily  punished  by  order  of  the  pre¬ 
siding  judge;  and  constructive  contempts,  aris¬ 
ing  from  a  refusal  to  comply  with  an  order  of 
court;  49  Me.  392. 

In  some  states,  as  in  Pennsylvania,  the 
power  to  punish  for  contempts  is  restricted  to 
offences  committed  by  the  officers  of  the  court, 
or  in  its  presence,  or  in  disobedience  of  its 
mandates,  orders,  or  rules ;  but  no  one  is 
guilty  of  a  contempt  for  any  publication  made 
or  act  done  out  of  court  which  is  not  in  viola¬ 
tion  of  such  lawful  rules  or  orders  or  in  diso¬ 
bedience  of  its  process.  Similar  provisions, 
limiting  the  power  of  the  courts  of  the  United 
States  to  punish  for  contempts,  are  incorpo¬ 
rated  in  the  act  of  March  2,  1831 ;  Rev.  St. 
§  725;  4  Sharsw.  Cont.  of  Stor.  U.  S.  Laws, 
2256.  See  Oswald’s  Case,  4  Lloy’d’s  Debates, 
141  et  seq. 

The  power  of  inferior  courts  to  punish  for 
contempt  is  usually  restricted  to  contempts 
committed  in  the  presence  of  the  court ;  3 
Steplu  Com.  342,  n.  9;  L.  R.  8  Q.  B.  134. 
A  justice  of  the  peace  cannot  punish  con¬ 
tempts,  even  committed  before  him,  by  sum¬ 
mary  proceedings ;  26  Penn.  99. 

It  is  said  that  it  belongs  exclusively  to  the 
court  offended  to  judge  of  contempts  and 
what  amounts  to  them;  37  N.  H.  450;  8 
Oreg.  487;  26  Am.  Rep.  752;  and  no  other 
court  or  judge  can  or  ought  to  undertake,  in 
a  collateral  way,  to  question  or  review  an  ad¬ 
judication  of  a  contempt  made  by  another 
competent  jurisdiction  ;  3  Wils.  188;  14  East, 
1;  2  Bay,  182;  1  Ill.  266;  1  J.  J.  Marsh. 
575;  1  Blackf.  166;  T.  U.  P.  Charlt.  136; 
14  Ark.  538,  544  ;  1  Ind.  161  ;  6  Johns.  337  ; 
9  id.  395 ;  6  Wheat.  204 ;  7  id.  38.  But  it 
has  been  repeatedly  held  that  a  court  of  su¬ 
perior  jurisdiction  may  review  the  decision  of 
one  of  inferior  jurisdiction  on  a  matter  of  con¬ 
tempt ;  1  Grant,  Cas.  453;  7  Cal.  181;  13 
Gratt.  40;  15  B.  Mon.  607  ;  though  not  on 
habeas  corpus /  14  Tex.  436;  see  53  Cal. 
204;  51  Miss.  50;  24  Am.  Rep.  624.  It 
should  be  by  direct  order  of  the  court ;  5  Wis. 
227.  A  proceeding  for  contempt  is  regarded 
as  a  distinct  and  independent  suit;  22  E.  L. 
&  Eq.  150;  25  Vt.  680;  21  Conn.  185.  See, 
generally,  1  Abb.  Adm.  508 ;  5  Duer,  629  ; 
1  Dutch.  209;  16  Ill.  534;  1  Ind.  96;  8 
Blackf.  574  ;  3  Tex.  360 ;  1  Greene,  394  ;  18 

Miss.  103.  .  a 

See  20  Am.  L.  Reg.  N.  s.  81  et  seq.,  where 

the  whole  subject  is  treated  at  great  length  y 
Mr.  Chauncey. 

CONTEMFTIBILITER  (L.  Lat*  con“ 
temptuously;  contemptus,  Lat.). 

iA  Old  English  Law.  Contempt,  con¬ 
tempts.  Fleta,  lib.  2,  c.  60,  §  35. 

CONTENTIOUS  JURISDICTION.  In 
Ecclesiastical  Law.  That 
cases  where  there  is  an  ,<?n  <  .•  ,  ‘  j  ,U)(j 

cess  and  matter  in  dispute  is  to  be  heard  and 
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determined  between  party  and  party.  It  is 
to  be  distinguished  from  voluntary  jurisdiction, 
which  exists  in  cases  of  taking  probate  of 
wills,  granting  letters  of  administration,  and 
the  like.  3  Bla.  Com.  66. 


CONTENTMENT  (or,  more  properly, 
Contenement ;  L.  Lat.  contenementum).  A 
man's  countenance  or  credit,  which  he  has 
together  with,  and  by  reason  of,  his  freehold ; 
or  that  which  is  necessary  for  the  support  and 
maintenance  of  men,  agreeably  to  their  several 
qualities  or  states  ot  life.  Wliart.  Lex.  ; 
Cowel;  4  Bla.  Com.  379. 

CONTENTS  UNKNOWN.  A  phrase 
contained  in  a  bill  of  lading,  denoting  that 
the  goods  are  shipped  in  apparently  good 
condition;  12  How.  273. 

CONTENTS  AND  NOT-CONTENTS. 

The  “ contents’ ’  are  those  who,  in  the  house 
of  lords,  express  assent  to  a  bill ;  the  “  not-” 
or  “non-contents,”  dissent.  May,  P.  L.  c. 
12,  357. 

CONTEST ATIO  LITIS.  In  Civil  Law. 

The  statement  and  answer  of  the  plaintiff  and 
defendant,  thus  bringing  the  case  before  the 
judge,  conducted  usually  in  the  presence  of 
witnesses.  Calvinus,  Lex. 

This  sense  is  retained  in  the  canon  law.  1 
Kaufm.  Mackeldey,  C.  L.  205.  A  cause  is  said 
to  be  contcsta  when  the  judge  begins  to  hear  the 
cause  after  an  account  of  the  claims,  given  not 
through  pleadings,  but  by  statement  of  the  plain- 
titf  and  answer  of  the  defendant.  Calvinus,  Lex. 

In  Old  English  Law.  Coming  to  an  issue ; 
the  issue  so  produced.  Steph.  PL  App.  n! 
39 ;  Crabb.  Iiist.  216. 

CONTEXT  (Lat.  contextum , — con ,  with, 
texere,  to  weave, — that  which  is  interwoven 
Those  parts  of  a  writing  which  precede  and 
follow  a  phrase  or  passage  in  question;  the 
connection. 


It  is  a  general  principle  of  legal  interpretation 
that  a  passage  or  phrase  is  not  to  be  understooi 
absolutely,  as  if  it  stood  by  itself,  but  is  to  b 
read  in  the  light  of  the  context,  i.  e.  in  its  con 
nection  with  the  general  composition  of  the  instru 
ment.  The  rule  is  frequently  stated  to  be  tha 
where  there  is  any  obscurity  in  a  passage  the  con 
text  is  to  be  considered ;  but  the  true  rule  is  muc 
broader.  It  is  always  proper  to  look  at  the  con 
text  in  the  application  of  the  most  ambiguou 
expression  Thus,  if  on  a  sale  of  goods  the  ven 
dor  should  give  a  written  receipt  acknowledge 
payment  of  the  price,  and  containing,  also,  a  pre 
mise  not  to  deliver  the  goods,  the  word  “not’ 
would  be  rejected  by  the  court,  because  it  is  re 
pugnant  to  the  context.  It  not  unfreauentl 
happens  that  two  provisions  of  an  instrumen 
are  conflicting :  each  is  then  the  context  of  th 
other,  and  they  are  to  be  taken  together  and  s 
understood  as  to  harmonize  with  each  other  s 
far  as  maybe,  and  to  carry  out  the  general  in  ^ 
of  the  instrument.  In  the  context  of  a  will  thl 
which  follows  controls  that  which  precedes  •  an 
the  same  rule  has  been  asserted  with  reference  t 
statutes.  Consult,  also,  Construction  •  Ivtp 
pretation;  Statutes.  ‘  ’  NTBR 

CONTINGENCY  WITH  DOUmi 
ASPECT.  If  there  are  remainders  so  lhn 
itea  that  the  second  is  a  substitute  for  the  firs 


in  case  it  should  fail,  and  not  in  derogation 
tt  the  remainder  is  said  to  be  inacontin Zf 
with  double  aspect.  Fearne,  Rem.  373 
Steph.  Com.  328.  1 


CONTINGENT  DAMAGES  Tim* 
given  where  the  issues  upon  counts  to  which 
no  demurrer  has  been  filed  are  tried,  before 
demurrer  to  one  or  more  counts  in  the  same 
declaration  has  been  decided,  l  Stra.  431 

Inaccurately  used  to  describe  consequential 
damages,  q.  v. 

CONTINGENT  ESTATE.  A  contin¬ 
gent  estate  depends  for  its  effect  upon  an  event 
which  may  or  may  not  happen :  as,  an  estate 
limited  to  a  person  not  in  esse ,  or  not  yet 
born.  Crabb,  R.  P.  §  946. 

CONTINGENT  INTEREST  IN  PER¬ 
SONAL  PROPERTY.  It  may  be  defined 
as  a  future  interest  not  transmissible  to  the 
representatives  of  the  party  entitled  thereto, 
in  case  he  dies  before  it  vests  in  possession. 
Thus,  if  a  testator  leaves  the  income  of  a  fund 
to  his  wife  for  life,  and  the  capital  of  the  fund 
to  be  distributed  among  such  of  his  children 
as  shall  be  living  at  her  death,  the  interest  of 
each  child  during  the  widow’s  lifetime  is  con¬ 
tingent ,  and  in  case  of  his  death  is  not  trans¬ 
missible  to  his  representatives.  Moz.  &  W. 
Law  Die. 


CONTINGENT  LEGACY.  A  legacy 
made  dependent  upon  some  uncertain  event. 
1  Rop.  Leg.  506. 

A  legacy  which  has  not  vested.  YN  ill- 
1229  et  seq . 

CONTINGENT  REMAINDER.  An 

estate  in  remainder  which  is  limited  to  take 
effect  either  to  a  dubious  and  uncertain  per¬ 
son,  or  upon  a  dubious  and  uncertain,  event, 
by  which  no  present  or  particular  intercs 
passes  to  the  remainder-man,  so  that  the  par¬ 
ticular  estate  may  chance  to  be  deteriunuK 
and  the  remainder  never  take  effect.  2  b  a* 


Com.  169. 

A  remainder  limited  so  as  to  depend  up 
an  event  or  condition  which  may  never  iaP* 
pen  or  be  performed,  or  which  may  not  |al 
pen  or  be  performed  till  after  the  determine 
tion  of  the  preceding  estate.  Fearne,  Loi 
Rem.  3;  2  YVashb.  R.  P.  224. 

CONTINGENT  USE.  A  use  limited  m 
a  deed  or  conveyance  of  land  which 
may  not  happen  to  vest,  according  to  tin  ^  ^ 
tingency  expressed  in  the  limitation  o 


use. 


Such  a  use  as  by  possibility  may 
possession,  reversion,  or  remainder.  .  j 
121 !  Com.  Dip.  Uses  (K,  6).  WJ5 

to  take  effect  upon  the  happening  oi 
future  contingent  event ;  as,  where  htf*  ' 
conveyed  to  the  use  of  A  and  B  after  a 
riage  had  between  them.  2  Bla.  j0lU*  v  of 
A  contingent  remainder  limited  bj  -  ^ 
uses.  Sugd.  Uses,  175.  See,  also,  4 
237  et  seq.  . 

CONTINUAL  CLAIM.  A  formal^*" 
made  once  a  year  to  lands  or  tenetn^'11 


CONTINUANCE 


391  CONTRA  FORM  AM  STATUTI 


,  •  h  we  cannot,  without  danger,  attempt  to 
which  wt  1  jt  jiaj  the  same  etlect  as  a 
take  j  tiius  saved  the  right  of  entry 

legal  entry  aCowel;  2  Bla.  Com.  316  ;  3  id. 
t0tb  lS  effect  of  a  continual  claim  is 


^Ush^s^com.  509 


3  &  4  Will.  IV.  c.  27, 


s11 


CONTINUANCE  (Lat.  continues, 


to 


continue). 


?n  Practice.  The  adjournment  of  a  cause 
from  one  day  to  another  of  the  same  or  a  sub- 

The  postponement  of  the  trial  of  a  cause. 

In  the  ancient  practice,  continuances  were  en¬ 
tered  upon  the  record,  and  a  variety  ot  lorms 
sdiiDted  to  the  different  stages  of  the  suit  were  in 
£P  See 1  Chitty,  PI.  455;  3  Bla.  Com.  316. 
The  object  of  the  continuance  was  to  secure  the 
further  attendance  of  the  defendant,  who  having 
once  attended  could  not  be  required  to  attend 
again,  unless  a  day  was  fixed.  The  entry  of  con¬ 
tinuance  became  at  the  time  mere  matter  of  form, 
and  is  now  discontinued  in  England  and  most,  if 
not  all,  of  the  states  of  the  United  States. 

Before  the  declaration,  continuance  is  by  dies 
datus  prece  partium ;  after  the  declaration,  and 
before  issue  joined,  b}T  imparlance;  after  issue 
joined,  aud  before  verdict,  by  vice-comes  non  misit 
breve;  and  after  verdict  or  demurrer,  by  curia  ad- 
vitare  mlt .  1  Chitty,  PI.  455,  749 ;  Bac.  Abr. 
Flm  (P),  Trial  (H)  ;  Com.  Dig.  Pleader  (V)  ; 
Steph.  PI.  64.  In  its  modern  use  the  word  has 
the  second  of  the  two  meanings  given  above. 

Among  the  causes  for  granting  a  continu¬ 
ance  are  absence  of  a  material  witness ;  1 
Dali.  270;  4  Munf.  547  ;  10  Leigh,  687  ;  3 
Harr.  N.  J.  495;  2  Wash.  C.  0.  159  ;  and 
see  1  Mass.  6  ;  1  Const.  234  ;  2  Ark.  33  ;  9 
Leigh,  639;  18  B.  Monr.  705;  that  he  must 
have  been  subpoenaed ;  1  Const.  198;  10  Tex. 
J}6!  18  Ga.  383;  see  2  Dali.  183;  3  Ill. 
L4;  but  in  many  states  the  opposite  party 
mav  oppose  and  prevent  it  by  admitting  that 
certain  facts  would  be  proved  by  such  witness ; 
«arp.  Eq.  83;  7  Cow.  369;  1  Meigs,  195; 
a  Dana,  298  ;  2  Ill.  399;  15  Miss.  475;  33 
i  .  '  9  Ind.  563 ;  and  the  party  asking  do¬ 
th’.  «  USUally  squired  to  make  affidavit's  to 
v  acts  on  which  he  grounds  his  request ;  10 
oJ?-?5**!  2-111.  307  ;  16  ui.  507;  7  Ark. 
s’  1  Lai.  403;  8  Rich.  Eq.  295;  and,  in 
bv  th  Sta,teS’  as  t0  what  he  expects  to  prove 
45, ' le1absent  witness;  5  Gratt.  332;  12  Ill. 


the  !.ftin10^ers>  an  examination  is  made  by 
D.  ffl  2  Leigh,  584 ;  7  Cow.  386  ;  4  E. 
awitn,..  ’  lnabillty  to  obtain  the  evidence  of 
in  som« S  °Ut  state  i*1  season  for  trial, 

C.  8  4CA^i  1  Wall.  C.  C.  5  ;  3  Wash.  C. 
Call  41,*™®!  364  i  3  Ill.  629  ;  and  see  2 
613  •  i9  ,’  2  Vai-  384;  1  Miles,  282;  23  Ga. 

Pet.  C.  C.  217  ;  filing 
m, ..  *  "°  the  pleadings  which  introduce 
^tance;  1  Ill.  43  ;  2  id.  52§ ; 
887 ;  6  1/  ],4  Mo-  279  5  8 id.  500 ;  4  Blackf. 
)71 ;  13  p  4^9i  1  Hempst.  17 ;  see  6  Penn. 
ln  chanp  /•  filing  a  bill  of  discovery 
3  Lull.  5,7:  ln  some  cases ;  3  H.  &  J.  452  ; 
pQrtyintl  ’  sfe.8  Miss.  458 ;  detention  of  a 
public  service ;  2  Dali.  108 ;  4  id. 


)3  id.  76;  io  Tex.  525;  4  McLean, 


107  ;  see  1  Wall.  Jr.  189 :  illness  of  counsel, 
sometimes;  1  McLean,  334  ;  11  Pet  2’6  •  5 
Marring.  107;  4  Cal.  188;  4  Iowa,  *146  ; ’l9 
Ga.  586.  See  2  Caines,  384  ;  1  Wall.  C.  C.  1 
The  request  must  be  made  in  due  season, 
4  Cra.  237 ;  5  Halst.  245;  1  Browne,  240;  2 
Root,  25,  45 ;  5  B.  Monr.  314.  It  is  'ad¬ 
dressed  to  the  discretion  of  the  court:  12 


- - 7  - - - v 

412;  6  How.  1  ;  13  id.  54;  but  an  improper 
and  unjust  abuse  of  such  discretion  may  be 
remedied  by  superior  courts,  in  various  ways ; 
see  1  Blackf.  50,  64  ;  3  id.  504 ;  4  Hen.  & 
M.  157,  180;  4  Pick.  302;  1  Ga.  213;  5  id. 
48;  16  Miss.  401;  9  Mo.  19;  3  Tex.  18;  18 
Ill.  439;  7  Cow.  369  ;  2  South.  518.  Ref¬ 
erence  must  be  made  to  the  statutes  and  rules 
of  the  courts  of  the  various  states  tor  special 
provisions. 

CONTINUANDO  (Lat.  continuare ,  to 
continue,  continuando ,  continuing). 

In  Pleading.  An  averment  that  a  trespass 
has  been  continued  during  a  number  of  days. 
3  Bla.  Com.  212.  It  was  allowed  to  prevent 
a  multiplicity  of  actions,  2  Rolle,  Abr.  545, 
only  where  the  injury  was  such  as  could,  from 
its  nature,  be  continued.  1  Wms.  Saund.  24, 
n.  1. 

The  form  is  now  disused,  and  the  same  end 
secured  by  alleging  divers  trespasses  to  have 
been  committed  between  certain  days.  I 
Saund.  24,  n.  1.  See,  generally,  Gould,  PI. 
c.  3,  §  86 ;  Hamm.  N.  P.  90,  91  ;  Bac.  Abr. 
Trespass,  I,  2,  n.  2. 

CONTINUING  CONSIDERATION. 

See  Consideration. 

CONTINUING  DAMAGES.  See 

Damages. 

CONTRA  (Lat.).  Over;  against;  oppo¬ 
site.  Per  contra.  In  opposition. 

CONTRA  BONOS  MORES.  Against 
sound  morals. 

Contracts  which  are  incentive  to  crime,  or 
of  which  the  consideration  is  an  obligation 
or  engagement  improperly  prejudicial  to  the 
feelings  of  a  third  party,  offensive  to  decency 
or  morality,  or  which  has  a  tendency  to  mis¬ 
chievous  or  pernicious  consequences,  are  void, 

Co wp"  72 9°/  ^ Campb?  IM^Vb.  &  Aid.  683 ; 

1  CONTRA  PORMAM  STATUTI  (against 
the  form  of  the  statute).  f  aue(r. 

In  Pleading.  The  tormal 
ing  that  the  offence  described  in  an 
is  one  forbidden  by  statute.  an,l  an- 

When  one  statute  prohibits  ^  ^ 

other  gives  the  penalty,  »  Jd  COIlclude  con- 
penalty  the.  declaration  ^  ,  206 ;  2  East, 

tra  formam  statutorum,  j  Gall>  268.  The 

333  ;  Esp.  Pe?.V,  ^’informations  and  indict- 
sarne  rule  aPP  e‘  Gr  172.  But  where  a 
ments.  2  Iiale,  1 L  <-'r- 


CONTRA  PACEM  . 
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statute  refers  to  a  former  one,  and  adopts  and 
continues  the  provisions  of  it,  the  declaration 
or  indictment  should  conclude  contra  formam 
statuti ;  Hale,  PI.  Cr.  172.  Where  a  thing 
is  prohibited  by  several  statutes,  if  one  only 
gives  the  action  and  the  others  are  explana¬ 
tory  and  restrictive,  the  conclusion  should  be 
contra  formam  statuti ;  And.  115;  2  Saund. 
377. 

When  the  act  prohibited  was  not  an  offence 
or  ground  of  action  at  common  law,  it  is  ne¬ 
cessary  both  in  criminal  and  civil  cases  to  con¬ 
clude  against  the  form  of  the  statute  or  stat¬ 
utes  ;  1  Saund.  135  c ;  2  East,  333  ;  1  Chitty, 
PI.  556  ;  11  Mass.  280;  1  Gall.  30. 

But  if  the  act  prohibited  by  the  statute  is 
an  offence  or  ground  of  action  at  common  law, 
the  indictment  or  action  may  be  in  the  com¬ 
mon-law  form,  and  the  statute  need  not  be 
noticed  even  though  it  prescribe  a  form  of 
prosecution  or  of  action, — the  statute  remedy 
being  merely  cumulative ;  Co.  2d  Inst.  200 ; 

2  Burr.  803  ;  3  id.  1418  ;  4  id.  2351 ;  2  Wils. 
146  ;  3  Mass.  515. 

"W  hen  a  statute  only  inflicts  a  punishment 
on  that  which  was  an  oflence  at  common  law, 
the  punishment  prescribed  may  be  inflicted 
though  the  statute  is  not  noticed  in  the  indict¬ 
ment  ;  2  Binn.  332. 

If  an  indictment  for  an  offence  at  common 
law  only  conclude  “against  the  form  of  the 
statute  in  such  case  made  and  provided  •”  or 
“the  form  of  the  statute”  generallv,  the  con¬ 
clusion  will  be  rejected  as  surplusage,  and  the 
indictment  maintained  as  at  common  law  •  1 
baund.  135  n.  3  ;  16  Mass.  385  ;  4  Cush.  143 
But  it  will  be  otherwise  if  it  conclude  against 
the  form  of  “the  statute  aforesaid,”  when  a 
statute  has  been  previously  recited  :  1  Chit  tv 
Si*  289‘  ®ee>  Mier,  Com.  Dig.  Pleader 
)  iner’  Abr.  552,  556  ;  1  Gall.  26, 

3  Cnn5  ’  9  1  >  1  Hawks,  192; 

3  vonn.  1 ;  11  Mass.  280;  5  Me.  79. 

pea  °)NTRA  PACEM  <Lat'  aSainst 

la  Pta^tag.  An  allegation  in  an  action 
of  trespass  or  ejectment  that  the  actions 

oftl^m^  °f  ^iere  arainst  tlie  Peace 
necessary ^but  1^  1°  alle?atl0n  was  formerly' 

j’„ot  ,£^sr 
iSSSi? 


The  classification  of  coodsbZi  ~ 
by  authority  English  and  Ameriean't^ 
all  merchandise  into  three  classes-  m  a  8 
cles  manufactured  and  primarily  or  iV  • 
«s, .d  for  military  purports  in  tiu?e  of 
articles  which  may  be  and  are  used  for  ‘ 


>  (2) 
war  or 


peace  according  to  circumstances  •  m  „lar,or 
exclusively  used  for  peaceful  purposes  a  ? 
des  of  the  first  class  destined  to  a  bciliffZ!; 
country  are  always  contraband ;  articles  of SI 
second  class  are  so  only  when  actually  destined 
to  the  military  or  naval  use  of  the  belli™.*,,!; 
articles  of  the  third  class  are  not  contraband 
though  liable  to  seizure  for  violation  of  block! 
ade  or  siege.  Contraband  articles  contami 
nate  non-contraband,  if  belonging  to  the  same 
owner ;  in  ordinary  cases  the  conveyance  of 
contraband  articles  attaches  only  to  the  freight  * 
it  does  not  subject  the  vessel  to  forfeiture’ 
Per  Chase,  C.  J.,  in  The  Peterhofl;  5  Wall.  28.* 
The  meaning  of  the  term  is  generallv  de¬ 
fined  by  treaty  provisions  enumerating  the 
things  which  shall  be  deemed  contraband. 

See  2  Wild.  Int.  L.  210  et  seq. ;  Wheat. 
Int.  L.  509  ;  6  Mass.  102 ;  2  Johns.  Cas.  77, 
120;  1  Wheat.  382;  8  Pet.  495  ;  92  U.  S. 
520  ;  1  Bond,  44  6 ;  and  also  the  very  import¬ 
ant  declaration  respecting  maritime  law  signed 
by  the  plenipotentiaries  of  Great  Britain, 
trance,  Austria,  Russia,  Prussia,  Sardinia, 
and  Turkey,  at  Paris,  April  16,  1856,  Appen¬ 
dix  to  3  Pliill.  Int.  L.  359 ;  also  title  Contra¬ 
band  and  Free  Ships  in  the  index  to  same 
vol.,  and  part  9,  chap.  10,  and  part  11,  chap. 
1,  of  the  same. 

CONTRACT  (Lat.  contractus,  from  con, 
with,  and  traho ,  to  draw.  Contractus  ultro 
utroque  obligatio  est  quam  Graci  ovvunsx)^o> 
vocant.  Fr.  contrat ). 

An  agreement  between  two  or  more  parties 
to  do  or  not  to  do  a  particular  thing.  1  ane v, 
C.  J.,  ll  Pet.  420,  572.  An  agreement  in 
which  a  party  undertakes  to  do  or  not  to  do  a 
particular  thing.  Marshall,  C.  J.,  4  "\\  heat. 
197.  An  agreement  between  two  or  more 
parties  for  the  doing  or  not  doing  of  some 
specified  thing.  1  Pars.  Com.  5. 

It  has  been  variously  defined,  a6  follows*  A 
impact  between  two  or  more  parties.  0 1 raIU  2 


uot  carry  in  lime  of  „„r  t„  eiLr  of  fteblf 
ligerent  nations  without  subjecting  u™, , 
to  .ho  l„f  of  tho  foods,  Z 

owners,  also,  to  the  loss  of  the  shin  anSLi" 
caruo,  if  intercepted.  ,  Kent,  iS"!,* >,bor 
i  revisions  may  be  contraband  of’  «■.,!  *  j 
generally  all  articles  calculated  to  be  of  di™*! 
0.0  m  aiding  the  belligerent  poJS  °t'„  cn,w 
°n  the  war;  and  if  the  use  is  doubtful  t!} 
mere  fact  „f  a  hostile  destination  “S  ft! 
goods  contraband  ;  1  Kent,  HO.  tlle 


or  more  persons,  in  which  eacii  parn  ouiu* 

6elf  to  do  or  forbear  some  act,  and  each  a(£lu 
a  right  to  what  the  other  promises. 

Amer.  ;  Webster.  A  contract  or  agreemc 
where  a  promise  is  made  on  one  side  and  asst 
to  on  the  other;  or  where  two  or  more  Pl  a 
enter  into  an  engagement  with  each  other  1(jo 
promise  on  either  side.  2  Sfceph.  Com.  *  ^ 
An  agreement  upon  sufficient  considerau 
do  or  not  to  do  a  particular  thing.  ~ 

446  ;  2  Kent,  449.  .  ..  parties 

A  covenant  or  agreement  between  two  lb  est, 
with  a  lawful  consideration  or  cause. 
Symbol,  lib.  1,  §  10;  Cowel ;  Blount.  tent 

A  deliberate  engagement  between  co  p  ^ 
parties  upon  a  legal  consideration  to  do  t  ^ 
6tain  from  doing  some  act.  Story,  f  ontr. _  ^0n 
A  mutual  promise  upon  lawful  con?Lniaj]ce. 
or  cause  which  binds  the  parties  to  a  pern  ‘  0f 
The  writing  which  contains  the  agree 
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...  the  terms  and  conditions,  and  which 
parties  'vl“  f  ol-  the  obligation.  The  last  is  a 
^'“SSion.  2  Ilill,  N.  Y.  551. 
di6ti  ,  nTnrv  and  lawful  agreement  by  compe- 
yvolum  j  d  conbideration,  to  do  or 

ter,t  Specified  thing.  9  Cal.  83. 

DOt*to  agreement  enforceable  at  law,  made  be- 
,  ®wo  or  more  persons,  by  which  rights  are 
-Li  hr  one  or  both  to  acts  or  forbearances 
de  part  of  the  other.  Anson,  Contr.  9. 

The  consideration  is  not  properly  included  in 
h  definition  of  contract,  because  it  does  not 
to  be  essential  to  a  contract,  although  it 
mv  be  necessary  to  its  enforcement.  See  Con¬ 
sideration.  1  Pars.  Contr.  7.  Mr.  Stephen, 
whose  definition  of  contract  is  given  above,  thus 
criticizes  the  definition  of  Blackstone,  which  has 
been  adopted  by  Chancellor  Kent  and  other  high 
authorities.  First,  that  the  word  agreement  it¬ 
self  requires  definition  as  much  as  contract. 
Second,  that  the  existence  of  a  consideration, 
though  essential  to  the  validity  of  a  parol  con¬ 
tract,  forms  properly  no  part  of  the  idea.  Third , 
that  the  definition  takes  no  sufficient  notice  of 
the  mutuality  which  properly  distinguishes  a 
contract  from  a  promise.  2  Steph.  Com.  109. 

The  use  of  the  word  agreement  ( aggregatio 
mentium)  seems  to  have  the  authority  of  the  best 
writers  in  ancient  and  modern  times  (see  above) 
as  a  part  of  the  definition  of  contract.  It  is  prob¬ 
ably  a  translation  of  the  civihlaw  conventio  ( con 
and  venio) ,  a  coming  together,  to  which  (beimj 
derived  from  ad  and  grex)  it  seems  near^ 
equivalent.  We  do  not  think  the  objection  that 
it  is  a  synonym  (or  nearly  so)  a  valid  one.  Some 
word  of  the  kind  is  necessary  as  a  basis  of  the 
definition.  No  two  synonyms  convey  precisely 
e  same  idea.  u  Most  of  them  have  minute  dis- 
mctions,  says  Reid.  If  two  are  entirely  equiv- 
soo.a  be  determined  by  accident 
Fnibt  6  t  remain  in  use  and  which  become  ob- 
w  ‘  .lo.on.e  who  has  no  knowledge  of  a  lan- 
mJ*  r,1?  ^Possible  to  define  any  abstract 
an  «hef-U  4.*  °.ne  wh°  understands  a  language, 
qualified^11  is  dedned  by  a  synonym  properly 
mutii  ii  r  i  ?-y  P°lntlI1to  out  distinctions  and  the 
of  defining-8  between  synonyms,  the  object 
think  f  *s  answered.  Hence  we  do  not 

objection  ^  6  8  defiuition  open  to  the  first 

consideration,  Mr.  Stephen 
of  the  fipoM  ^  aVd  bave  the  authority  of  some 
Oration  millds  °f  modern  times.  Con- 
a  contraoi  owever,  may  be  necessary  to  enforce 
Even  in  that  ,ou£h  not  essential  to  the  idea, 
which  no  C^SS  c°ntracts  (by  specialty)  in 
alwa?g  is  *n  ^act  required,  one  is 

^ienthMn^u  law,— the  form  of  the  in- 

*  450  note  ^  t0  *mport  a  consideration. 

^tiurn  consideration  is  called  a 

and  tM  .(llUi<?e  pact)>  but  is  6ti11  a  Pac~ 

an  essential  ies  that  consideration  is  not 

tbe  definite  le«tblr(^  objection  of  Mr.  Stephen 
^hich  it  is  °/  blackstone  does  not  seem  one 

tThereigVnMrlyopen* 

«hj(baw  mutuality  in  eon  and  traho , 

^Ptied  i|f  r>  but  we  think  that  mutuality  is 
seemfte^ment  .as  welb  An  aggregatio 
&  d^tone  in  *mPossible  without  mutuality. 
r^ed  auroemA^  analysis  appears  to  have  re- 
Qp  De«  it  (2  t>i.  as  implying  mutuality  ;  for  he 
eVe^0llVention  »  CTom*  ua  mutual  bargain 
w>aU  amhfonu  .  the  above  definition,  how- 
“  beSn  16  avoide(l  the  use  of  the 
U  tW°  °r  more  parties”  following 

C°1'^8  *ad  6DfiPioi !fnee>  “contract”  includes  re¬ 
alties  ;  but  this  use  as  a  general 


*™,  S.2&?  2  £&»  *°° 

an  undue  extension  of  ?Z  doubted’  to  be 

tern,?wUh®S’S”h 

u  agreement  ”  <  nearly  equivalent  to 

ties^  Mutnalitv  I  nf  li BCVer  applied  to  epecial- 
"r?‘  Mutuality  is  of  the  very  essence  of  both  — 

uot  only  mutuality  of  assent,  but  of  ac  t  As 

cop?r?  S'  &  g  Sfc’ Mm  rm,,n  >* 

>. '  M.  &  «•  998,  argum.  and  note. 

This  is  illustrated  in  contracts  of  sale,  bail¬ 
ment,  hire,  as  well  as  partnership  and  marriage- 
and  no  other  engagements  but  those  with  this 
kind  of  mutuality  would  6eem  properly  to  come 
under  the  head  of  contracts.  In  a  bond  there  is 
none  of  this  mutuality,— no  act  to  be  done  by  the 
obligee  to  make  tbe  instrument  binding.  In  a 
judgment  there  is  no  mutuality  either  of  act  or  of 
assent.  It  is  judicium  redditum  in  invitum.  It 
may  properly  be  denied  to  be  a  contract,  though 
Blackstone  insists  that  one  is  implied.  Per  Mans¬ 
field,  3  Burr.  1545;  1  Cow.  316;  per  Story ,  J.,  1 
Mas.  288.  Chitty  uses  u  obligation”  as  an  alter¬ 
native  word  of  description  when  speaking  of 
bonds  and  judgments.  Chit.  Con.  2,  4.  An  act 
of  legislature  may  be  a  contract ;  60  may  a  legis¬ 
lative  grant  with  exemption  from  taxes.  5  Ohio 
St.  361.  So  a  charter  is  a  contract  between  a 
state  and  a  corporation  within  the  meaning  of 
the  constitution  of  the  United  States,  art.  1,  §  10, 
clause  1.  27  Miss.  417.  See  Impairing  the 

Obligation  of  Contracts. 

At  common  law,  contracts  have  been  di¬ 
vided  ordinarily  into  contracts  of  record,  con¬ 
tracts  by  specialty,  and  simple  or  parol  con¬ 
tracts.  The  latter  may  be  either  written  (not 
sealed)  or  verbal ;  and  they  may  also  be  ex¬ 
press  or  implied.  Implied  contracts  may  be 
either  implied  in  law  or  implied  in  fact.  “The 
only  difference  between  an  express  contract 
and  one  implied  in  fact  is  in  the  mode  of 
substantiating  it.  An  express  agreement  is 
proved  by  express  words,  written  or  spoken 
*  *  *  ;  an  implied  agreement  is  proved 

by  circumstantial  evidence  showing  that  the 
parties  intended  to  contract ;”  Leake,  Contr. 
11;  1  B.  &  Ad.  415;  1  Aust.  Jur.  356, 
377. 

Accessory  contrncts  are  those  made  for 
assuring  the  performance  of  a  prior  contract, 
either  by  the  same  parties  or  by  others,  such 
as  suretyship,  mortgage,  and  pledges.  Louis. 
Code,  art.  1764;  Poth.  Obi.  pt.  1,  c.  1,  s.  1, 

art.  2,  n.  14.  . .  , 

Contracts  of  beneficence  are  those  by  which 
only  one  of  the  contracting  parties  is  bene¬ 
fited  :  as,  loans,  deposit,  and  mandate.  Louis. 
Code,  art.  1767.  .  . 

Certain  contracts  are  those  in  which  tiie 
thin"  to  be  done  is  supposed  to  depend  on  the 
will *of  the  party,  or  when,  in  the  usual  course 
of  events,  it  must  happen  in  the  manner  stipu- 

i&t Commutative  contracts  are  those  ,n 
what  is  done,  given,  or  promised  by  one  pa  y 
is  considered  as  an  equivalent  to  or  m  co^ 
sideration  of  what  is  done,  given,  P 

by  the  other.  hof-9tf^T  contracts  of 
Consensual  contract  w  in  the 

agency,  partnership,  side,  ar0se>  from 

Roman  law,  in  w  parties,  without 

the  mere  coraemu.  of  P  24S. 

other  formalities ;  Maine,  a 
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Entire  contracts  are  those  the  consideration 
of  which  is  entire  on  both  sides. 

Executed  contracts  are  those  in  which  no¬ 
thing  remains  to  be  done  by  either  party,  and 
where  the  transaction  lias  been  completed,  or 
was  completed  at  the  time  the  contract  or 
agreement  was  made :  as,  where  an  article  is 
sold  and  delivered  and  payment  therefor  is 
made  on  the  spot. 

Executory  contracts  are  those  in  which  some 
act  remains  to  be  done :  as,  when  an  agree¬ 
ment  is  made  to  build  a  house  in  six  months ; 
to  do  an  act  before  some  future  day ;  to  lend 
money  upon  a  certain  interest  payable  at  a 
future  time;  6  Cranch,  87,  136. 

A  contract  executed  (which  differs  in  nothing 
from  a  grant)  conveys  a  chose  in  possession ;  a 
contract  executory  conveys  a  chose  in  action.  2 
Bla.  Com.  443.  As  to  the  importance  of  grants 
considered  as  contracts,  see  Impairing  the  Ob¬ 
ligation  of  Contracts. 


Express  contracts  are  those  in  which  the 
terms  of  the  contract  or  agreement  are  openly 
and  fully  uttered  and  avowed  at  the  time  of 
making:  as,  to  pay  a  stated  price  for  certain 
specified  goods  ;  to  deliver  an  ox,  etc.  2  Bla. 
Com.  443. 

Gratuitous  contracts  are  those  of  which  the 
object  is  the  benefit  of  the  person  with  whom 
it  is  made,  without  any  profit  or  advantage 
received  or  promised  as  a  consideration  for  it. 
It  is  not,  however,  the  less  gratuitous  if  it  pro¬ 
ceed.  either  from  gratitude  for  a  benefit  before 
received  or  from  the  hope  of  receiving  one 
hereafter,  although  such  benefit  be  of  a  pecu¬ 
niary  nature.  Louis.  Code,  17G6.  Gratuitous 
promises  are  not  binding  at  common  law 
unless  executed  with  certain  formalities,  viz., 
by  execution  under  seal. 

Hazardous  contracts  are  those  in  which  the 
performance  of  that  which  is  one  of  its  objects 
depends  on  an  uncertain  event.  Louis.  Code, 
art.  1769. 


Implied  contracts  may  be  either  implied  i 
law  or  in  fact .  A  contract  implied  in  la 
arises  where  some  pecuniary  inequality  exis 
in  one  party  relatively  to  the  other  which  jui 
tice  requires  should  be  compensated,  and  upo 
winch  the  law  operates  by  creating  a  debt  t 
t  ic  amount  of  the  required  compensation 
Leake,  Contr.  38.  See  2  Burr.  1005;  11  I 
J.  C.  P.  99  ;  8  C.  B.  541.  The  case  of  th 
defendant  obtaining  the  plaintiff’s  money  c 
goods  by  fraud,  or  duress,  shows  an  implie 
contract  to  pay  the  money  or  the  value  of  th 
goods. 

A  contract  implied  in  fact  arises  whei 
there  was  not  an  express  contract,  but  thei 
js  circumstantial  evidence  showing  that  th 
parties  did  intend  to  make  a  contract  •  for  ii 
stance,  if  one  orders  goods  of  a  tradesman  < 
employs  a  man  to  work  for  him,  withoi 
stipulating  the  price  or  wages,  the  law  raist 
an  implied  contract  (in  fact )  to  pay  the  re- 
value  of  the  goods  or  services.  In  the  form, 
class,  the  implied  contract  is  a  pure  fietior 
having  no  real  existence ;  in  the  latter  it  i«  ;r 
ierred  as  an  actual  fact.  See  Leake,' Coutr 


Independent  contracts  are  twT~ir~7r 
the  mutual  acts  or  promises  have  ml  ,  lcl» 
to  each  other  either  as  equivalents  or^  ^'011 
siderations.  Louis.  Code,  art.  1 762  88  co“' 
Mixed  contracts  are  those  by  wl.i.’.h 
the  parties  confers  a  benefit  on  the  cithe”6  °f 
ceiving  something  of  inferior  value  in  ret,,™ 
such  as  a  donation  subject  to  a  charge  ’ 
Contracts  of  mutual  interest  are  such  as'a,P 
en  ered  into  for  the  reciprocal  interest  and 
utility  of  each  of  the  parties:  as  sales  T 
change,  partnership,  and  the  like.  ’ 
Onerous  contracts  are  those  in  which  some 
thing  is  given  or  promised  as  a  consideration 
for  the  engagement  or  gift,  or  some  service 
interest,  of  condition  is  imposed  on  what  is 
given  or  promised,  although  unequal  to  it  in 
value. 


Oral  contracts  are  simple  contracts. 

Principal  contracts  are  those  entered  into 
by  both  parties  on  their  own  accounts,  or  in 
the  several  qualities  or  characters  they  as¬ 
sume. 

Real  contracts  are  those  in  which  it  is  neces¬ 
sary  that  there  should  be  something  more  than 
mere  consent,  such  as  a  loan  of  money,  de¬ 
posit,  or  pledge,  which,  from  their  nature,  re¬ 
quire  a  delivery  of  the  thing  (res). 

Reciprocal  contracts  are  those  by  which  the 
parties  expressly  enter  into  mutual  engage¬ 
ments,  such  as  sale,  hire,  and  the  like. 

Contracts  of  record  are  those  which  are 
evidenced  by  matter  of  record,  such  as  judg¬ 
ments,  recognizances,  and  statutes  staple. 


These  are  the  highest  class  of  contracts. 
Statutes  merchant  and  staple,  and  other  securi¬ 
ties  of  the  like  nature,  are  confined  to  England. 
They  are  contracts  entered  into  by  the  interven¬ 
tion  of  some  public  authority,  and  are  witnessed 
by  the  highest  kind  of  evidence,  viz.,  matter  oi 
record.  4  Bla.  Com.  465. 


Severable  (or  separable )  contracts  are 
those  the  considerations  of  which  are  by  their 
terms  susceptible  of  apportionment  or  division 
on  either  side,  so  as  to  correspond  to  the  seve¬ 
ral  parts  or  portions  of  the  consideration  on 
the  other  side. 

A  contract  to  pay  a  person  the  worth  °fh® 
services  as  long  as  he  wrill  do  certain  worK,  ^ 
much  per  week  as  long  as  he  shall  worKIugjjei 
give  a  certain  price  per  bushel  forever)  , 
of  so  much  corn  as  corresponds  to >  a  s‘ar£t0 
would  be  a  severable  contract.  If  too  P  raj 
be  performed  by  one  party  consists  oi  J'  ^ 
distinct  and  separate  items,  and  the  P11<?itenl  to 
paid  by  the  other  is  apportioned  to  eacn. v  laW, 
be  performed,  or  i6  left  to  be 
such  a  contract  will  generally  be  ne  .  arjy 
severable.  So  when  the  price  to  be  paiu  tg  0f 
and  distinctly  apportioned  to  differen  I  r  jS 
w  hat  is  to  be  performed,  although  tne  mere 
in  its  nature  single  and  entire.  But  mUCh 
fact  of  sale  by  weight  or  measure— -»•  e '•  ntract 
per  pound  or  bushel — does  not  make  a 
severable.  .  jty 

Simple  contracts  are  those  not  of  SIHC 
or  record.  tS| 

They  are  the  lowest  class  of  express 
and  answer  most  nearly  to  our  general 
of  contract. 
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—  Mhlta  a  sufficient  parol  agreement  to  be 
To  constitute  ai bu  be  that  reCiprocal  ami 

binding  '“  SVhieb  is  necessary  to  all  contracts, 
mutual  assent  «  (wbich  includes  both  ora  and 
They  are  %£only  distinction  between  oral  and 
written)-  t  isjn  their  mode  of  proof.  And 
written  contl  *  t  inffuish  verbai  from  written  ; 

it  is  inaccurate  & whetber  the  words 

for  contracts  a  JAe„  l_the  meaning  of  verbal 

arc  wntt^  Jin  mrds.  See  3  Burr.  1670  ;  7 
IKS  note ;  11  Mass  27,  30  ;  5  id.  299,  301 ; 

7  Conn.  57  ;1  Caines,  366 

Specialties  are  those  which  are  under  seal . 

as  deeds  and  bonds. 

Specialties  are  sometimes  said  to  include  al60 
contracts  of  record,  1  Pars.  Con.  7  ; in  which 
case  there  would  be  but  two  classes  at  common 
law  vi z.,  specialties  and  simple  contracts.  The 
term  specialty  is  always  used  substantively. 

They  are  the  second  kind  of  express  contracts 
under* the  ordinary  common-law  division.  They 
are  not  merely  written,  but  signed,  sealed,  and 
delivered  by  the  party  bound.  The  solemnities 
connected  with  these  acts,  and  the  formalities  of 
witnessing,  gave  in  early  times  an  importance 
and  character  to  this  class  of  contracts  which 
implied  so  much  caution  and  deliberation  (con¬ 
sideration)  that  it  was  unnecessary  to  prove  the 
consideration  even  in  a  court  of  equity.  Plowd. 
305  ;  7  Term,  477 ;  4  B.  &  Ad.  652  ;  3  Bingh.  Ill ; 

1  Fonb.  Eq.  342,  note.  Though  little  of  the  real 
solemnity  now  remains,  and  a  scroll  is  substituted 
in  most  of  the  states  for  the  seal,  the  distinction 
with  regard  to  specialties  has  still  been  preserved 
intact  except  when  abolished  by  statute.  In  13 
Cal.  33,  it  is  said  that  the  distinction  is  now  un¬ 
meaning  and  not  sustained  by  reason.  See  Con¬ 
sideration. 

When  a  contract  by  specialty  is  changed  by  a 
parol  agreement,  the  whole  contract  becomes 
parol.  2  Watts,  451 ;  9  Pick.  298 ;  13  Wend.  71. 

Unilateral  contracts  are  those  in  which  the 
party  to  whom  the  engagement  is  made  makes 
express  agreement  on  his  part. 

They  are  so  called  even  in  cases  where  the  law 
attaches  certain  obligations  to  his  acceptance, 
louis.  Code,  art.  1758.  A  loan  for  use  and  a 
loan  of  money  are  of  this  kind.  Poth.  Obi.  pt 
h  c.1,8. 1,  art.  2. 
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J  err[)al  contracts  are  simple  contracts. 
Written  contracts  are  those  evidenced  by 
Anting. 

Pothier’s  treatise  on  Obligations,  taken  in  con- 
. 10n  with  the  Civil  Code  of  Louisiana,  gives 
d  idea  of  the  divisions  of  the  civil  law.  Poth. 
f  ll*,:  Pk  1-  o.  1,  s.  1,  art.  2,  makes  the  five  fol- 
'niu;  classes  :  reciprocal  and  'unilateral;  con - 
l#8 #  ancl  wal;  those  of  mutual  interest ,  of 
thnCence  mixed ;  principal  and  accessory; 

ose  which  are  subjected  by  the  civil  law  to  cer- 
l„tn.r,  s  a!1d  forms,  aud  those  which  are  regu- 
<'d  by  mere  natural  justice. 

Dr  18  true  that  almost  all  the  rights  of  personal 
tinir  *  do  in  great  measure  depend  upon  con- 
rod,. 8  ,  one  kind  or  other,  or  at  least  might  be 
mot>,CP?  Ullder  some  of  them ;  which  is  the 
the  ,ta^eQ  by  the  civil  law ;  it  has 
it  tro  !'at06t  Part  of  the  duties  and  rights  of  which 
9u  at8  the  head  of  obligations  ex  contractu 

\ 62  contractu .  Inst.  3.  14.  2 ;  2  Bla.  Com. 

Bo«,<a^l'ea  °f ‘  Every  agreement  should  be 

Unr,0n^  ete  a3  to  R»ve  either  party  his  ac  1 
11 11  i  both  parties  must  assent  to  al  s 


terms ;  Peak.  227  ;  3  Term,  653 ;  1  B.  & 
Aid.  681  ;  1  Pick.  278.  To  the  rule  that  the 
contract  must  be  obligatory  on  both  parties 
there  are  some  exceptions :  as  the  ease  of  an 
infant,  who  may  sue,  though  he  cannot  be 
sued,  on  his  contract ;  Stra.  937.  See  other 
instances,  6  East,  307  ;  3  Taunt.  169;  5  id. 
788 ;  3  B.  &  C.  232.  There  must  be  a  good 
and  valid  consideration  ( q .  v.),  which  must  be 
proved  though  the  contract  be  in  writing ;  7 
Term,  350,  note  («) ;  2  Bla.  Com.  444 ; 
Fonb.  Eq.  335,  n.  («) ;  Chitty,  Bills,  68. 
There  is  an  exception  to  this  rule  in  the  case 
of  bills  and  notes,  which  are  of  themselves 
prima  facie  evidence  of  consideration.  And 
in  other  contracts  (written)  when  considera¬ 
tion  is  acknowledged,  it  is  prima  facie  evi¬ 
dence  thereof,  but  open  to  contradiction  by 
parol  testimony.  There  must  be  a  thing  to 
be  done  which  is  not  forbidden  by  law,  or  one 
to  be  omitted  which  is  not  enjoined  by  law. 
Fraudulent,  immoral,  or  forbidden  contracts 
are  void.  A  contract  is  also  void  if  against 
rnblic  policy  or  the  statutes,  even  though  the 
statute  be  not  prohibitory  but  merely  affixes  a 
icnalty.  Chitty,  Com.  L.  215,  217,  222,  228, 
250;  1  Binn.  110,  118;  4  Dali.  269,  298;  4 
Yeates,  24,  84;  28  Ala.  514;  7  Ind.  132;  4 
Minn.  278  ;  30  N.  H.  540 ;  2  Sandf.  146. 
But  see  5  Ala.  250.  As  to  contracts  which 
cannot  be  enforced  from  non-compliance  with 
the  statute  of  frauds,  see  Frauds,  Statute 

0F Construction  and  interpretation  in  reference 
to  contracts.  The  intention  of  the  parties  is 
the  pole-star  of  construction  ;  but  their  inten¬ 
tion  must  be  found  expressed  in  the  contract 
and  be  consistent  with  rules  of  law.  1  he 
court  will  not  make  a  new  contract  for  the 
parties,  nor  will  words  be  forced  from  their 

real  signification.  .  , 

The  subject-matter  of  the  contract  and  the 
situation  of  the  parties  are  to  be  fully  eon- 
lidered  with  regard  to  the  sense  in  which  lan- 

SUTlm1legality  of  the  contract  is  presumed  and 

is  favored  by  construction.  . 

Words  arc  to  be  taken,  if  possible,  in  their 


comprehensive  and  common  sense. 

The  whole  contract  is  to  be  considered  with 
relation  to  the  meaning  of  any  of  its  parts. 

The  contract  will  be  supported  rather  than 
defeated :  ut  res  mayis  valeat  quarn  percat. 

All  parts  will  be  construed,  if  possible,  so 
ns  to  have  effect. 

Construction  is  generally  against  the  grantor 
■contra  proferentem — except  in  the  case  o 

thTh°isCrulc  of  construction  is  not  of  great 
importance,  except  in  the  analogous  case  ol 
J2K  statutes;  for  the  law  favors  and  sup- 

Against  claims  or  contracts 
which  are  in  themselves  against  common 

riMit  or  common  law.  .  T  ..  .  v 

^Neither  false  English  nor  bad  Latin  invali¬ 
dates  a  contract  (“which  perhaps  a  classical 
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critic  may  think  no  unnecessary  caution”). 
2  Bla.  Com.  379 ;  6  Co.  59. 

Parties.  There  is  no  contract  unless  the 
parties  assent  thereto ;  and  where  such  assent 
is  impossible  from  the  want,  immaturity,  or 
incapacity  of  mind  of  one  of  the  parties,  there 
can  be  no  perfect  contract.  See  Parties. 

Remedy.  The  foundation  of  the  common 
law  of  contracts  may  be  said  to  be  the  giving 
of  damages  for  the  breach  of  contracts.  When 
the  thing  to  be  done  is  the  payment  of  money, 
damages  paid  in  money  are  entirely  adequate. 
When,  however,  the  contract  is  for  any  thing 
else  than  the  payment  of  money,  the  common 
law  knows  no  other  than  a  money  remedy : 
it  has  no  power  to  enforce  a  specific  perform¬ 
ance  of  the  contract. 

The  injustice  of  measuring  all  rights  and 
wrongs  by  a  money  standard,  which  as  a 
remedy  is  often  inadequate,  led  to  the  estab¬ 
lishment  of  the  equity  power  of  decreeing 
specific  performance  when  the  remedy  Inis 
failed  at  law.  For  example :  contracts  for 
the  sale  of  real  estate  will  be  specifically  en¬ 
forced  in  equity ;  performance  will  be  decreed, 
and  conveyances  compelled. 

See,  generally,  as  to  contracts,  Bouv.  Inst. 
Index;  Parsons,  Chitty,  Comvns,  Leake, 
Anson,  and  Story,  on  Contracts ;  Com.  Di". 
Abatement  (E,  12)  (F,  8),  Admiralty  (E,  10, 
11)»  Action  on  Case  on  Assumpsit ,  Agree¬ 
ment,  Bargain  and  Sale ,  Baron  et  Feme 
(2),  Condition ,  Debt  (A,  8,  9),  Enfant  (B, 
&) •>  Idiot  (D,  1),  Merchant  (E,  1),  Pleader 
(2  W ,11,  43),  Trade  (D,  3),  War  (B,  2); 
Bac.  Abr.  Agreement ,  Assumpsit ,  Condition, 
Obligation;  Vin.  Abr.  Condition,  Contract 
and  Agreements,  Covenant,  Vendor ,  Vendee  • 
2  Belt,  Sup.  Yes.  260,  295,  376,  441  ;  Yelv! 
47  ;  4  Yes.  497,  671  ;  Arch.  Civ.  PI.  22  ;  La. 
Civ.  Code,  3,  tit.  3-18;  Poth.  Obi.;  Maine, 
Anc.  Law;  Austin,  Jurisp. ;  Sugd.  Yen.  &  P  • 
Long,  Sales  (Rand,  ed.),  and  Benj.  Sales’; 
Story,  and  Edwards,  on  Bailment ; 

c  ,  C^.tora*6,  7  i  Hamm.  Part.  c.  1  ; 

Caly.  I  ar. ;  Chitty,  Prac.  Index. 

tr.~fch  •nUuJe^t  includcd  in  the  law  of  con- 

aSeTof  tr  tv  ^  discussed  in  the  separate 
articles  of  tins  Dictionary.  See  Agreement  • 

ssSS  iSSiSS 

Consuagu^ton^Constuu^tiimj 

if  ant  ;  Debt;  Deed;  DelecattAJ . n 
livery;  Discharge  of  a  Conti; apt-  n 
JTOCTIVE  j  Equity  op  Redemption ’•  Ex' 
change;  Guaranty;  Impairing’  ^ X" 
Obligation  or  Coxthacts  K  tue 
Interest  ;  Interested  ’  Contr^  5 
Item;  Misrepresentation;  Mortgage • 

^  egogiorum  Gestor  ;  Novation  -  o»,  m 

K2&  .Pacptcm 

PAYMENT  ■  p  P-1'>’'L-E.IP,„p: 

ciiaolm,  T,/-y  lrEDGEi  Promise;  prn> 
Quasi  Contractus;  RepreI 


sentation;  Sale;  Seller-  c, 
ment;  Subrogation;  Title.’  ETTi®- 

CONTRACTION  (Lat.  con  , 
trako,  to  draw).  A  form  of  a  word^n61'’ 
viated  by  the  omission  of  one  or  more  letw 
I  his  was  formerly  much  practised  hit”’ 
modern  times  has  fallen  into  general  3;  * 
Much  information  in  regard  to  the  ruU  ?* 

CleSl!11  ^  *°  ^  f°Und  in  thG 

CONTRACTOR.  One  who  enters  into  a 
contract.  1  hose  who  undertake  to  do  publio 
work,  or  the  work  for  a  company  or  corpora 
tion  on  a  large  scale,  at  a  certain  fixed  price' 
or  to  furnish  goods  to  another  at  a  fixed  or 
ascertained  price.  2  Pard.  n.  300.  See  i 
Wharf.  366  ;  14  Ct.  of  Cl.  280;  id.  59  289- 
13  id.  136 ;  id.  392.  ’  ’ 

CONTRADICT.  In  Practice.  To  prove 
a  fact  contrary  to  what  has  been  asserted  by 
a  witness. 

A  party  cannot  impeach  the  character  of 
his  witness,  but  may  contradict  him  as  to  any 
particular  fact;  1  Greenl.  Ev.  §  443;  Bulb 
N.  P.  297  ;  3  B.  &  C.  746  ;  4  id.  25  ;  5  Wend. 
305;  12  id.  105;  21  id.  190;  7  Watts,  39; 
4  Pick.  179,  194;  17  Me.  19. 

CONTRAESCRITURA.  In  Spanish 
Law.  Counter-letter.  An  instrument,  usu¬ 
ally  executed  in  secret,  for  the  purpose  of 
showing  that  an  act  of  sale,  or  some  other 
public  instrument,  has  a  different  purpose 
from  that  imported  on  its  face.  Acts  of  this 
kind,  though  binding  on  the  parties,  have  no 
effect  as  to  third  persons. 

CONTRAFACTIO  (Lat.).  Counterfeit 
ing :  as,  contraf actio  sigilli  regis  (counter¬ 
feiting  the  king’s  seal).  Cowel ;  Reg.  Orig. 
42.  See  Counterfeit. 

CONTRAROTULATOR  (Fr.  contrerou- 
leur').  A  controller.  One  whose  business  it 
was  to  observe  the  money  which  the  collects » 
had  gathered  for  the  use  of  the  king  or  t  n‘ 
people.  Cowel. 

CONTRAROTULATOR  PIP-®-  A" 

officer  of  the  exchequer  that  writeth  °u 
summons  twice  every  year  to  the  sherifls 
levy  the  farms  (rents)  and  debts  of  the  P1^’ 
Blount. 

CONTRAVENTION.  In  French  La^- 

An  act  which  violates  the  law,  a  treaty,  rf 
agreement  which  the  party  has  made.  .  , 
infraction  of  the  law  punished  by  a  fine  v  . 
does  not  exceed  fifteen  francs  and  by  a" 
prisonment  not  exceeding  three  days. 

CONTRE-MAITRE.  In  French  1*  * 
The  second  officer  in  command  of  a  {er 
The  officer  next  in  command  to  the 
and  under  him.  rp]|t, 

CONTRECTATIO.  In  Civil  La^;inting 


anion* 

n  tiling  iiuiu  ivo  - - 

The  offence  is  purged  J^y-*  ^ 


removal  of  a  thing  from  its  place,  ---- reStora- 


to  a  theft,  x.  r—c 

tion  of  the  thing  taken.  Bowy.  Com- 

.  La^- 

CONTREFACON.  In  French  t0  be 

The  offence  of  those  who  print  or  ca  s 
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-r^f^hout  lawful  authority,  a  book  of 
F'ntf’J  author  or  his  assigns  have  a  copy- 

#  Merlin,  Rip** 

^nTJTRlBUTION.  At  Common  Law. 

C0  bv  each  or  any  one  of  several 

T,rti«wl,o  *«  'liable  in  TT”I  7*  <*!“™ 

Srproiwrtionate  part  of  the  whole  liability 
i  Jtoone  or  more  of  the  parties  so  liable 
°r  fi  the  Whole  loss  has  fallen  or  who 
K  been  compelled  to  discharge  the  whole 
Sility.  1  Bibb,  562  ;  4  Johns.  Ch.  545  ;  4 
Bouvier,  Inst.  n.  3935. 

4  riffht  to  contribution  exists  in  the  case  of 
debtors'  who  owe  a  debt  jointly  which  has 
been  collected  from  one  of  them ;  4  Jones, 
No.  C.  71 ;  4  Ga.  545  ;  19  Vt.  59  ;  3  Denio, 
130;  7  Humph.  385.  See  1  Ohio  St.  327. 
It  also  exists  where  land  charged  with  a  legacy, 
or  the  portion  of  a  posthumous  child,  descends 
or  is  devised  to  several  persons,  when  the 
share  of  each  is  held  liable  for  a  proportionate 
part;  3  Munf.  29 ;  1  Johns.  Ch.  425  ;  1  Cush. 
107;  8  B.  Mon.  419.  As  to  contribution 
under  the  maritime  law,  see  General  Av¬ 
erage.  See,  generally,  4  Gray,  75  ;  34  Me. 
205;  11  Penn.  325;  8  B.  Mon.  137;  51  Vt. 
253  ;  77  N.  Y.  280;  82  N.  C.  334;  61  Ala. 
440;  53  Cal.  686  ;  52  Iowa,  597  ;  127  Mass. 
396;  16  Blatch.  122.  There  is  no  contribu¬ 
tion  among  wrongdoers ;  9  Ind.  248;  10  Gush. 
287;  2  Ohio  St.  203  ;  18  Ohio,  1  ;  11  Paige, 
]8.  But  “the  rule  fails  when  the  injury 
grows  out  of  a  duty  resting  primarily  upon 
one  ot  the  parties,  and  but  for  his  negligence 
there  would  have  been  no  cause  of  action 
against  the  other.  A  servant  is  consequently 
w  j  etohis  master  for  the  damages  recovered 
gainst  the  latter  in  consequence  of  the  negli¬ 
gence  of  the  servant ;”  2  8m.  Lead.  Cas.  483. 
corn  ^  *  recovery  had  against  a  municipal 

oh't  a.t-l0n  *or  an  injmy  resulting  from  an 
"c«*to  t'ie  highway,  or  other  nuisance, 
or  ^-e. uct  or  default  of  its  servant, 

fbht  If  °  -a  c‘f‘zen>  the  municipality  has  a 
deninit  a?a'nst  the  wrongdoer  for  in- 

q  ;ly  >  2  Black,  418. 

have  “a?!  com*non  law  in  modern  times 
^'Mion*11110  ^  a  jurisdiction  to  compel  con- 
positive  amono  sureties  in  the  absence  ot'  any 
assu%sit01<tr!iCt’  011  t*ie  ground  of  an  implied 
8||e(l  for  l*  each  of  the  sureties  may  be 
)Vhite  r  13  respective  quota  or  proportion ; 
V 150  Tu  Cas*  66 1  7  Uill,  34,  85;  17 
?Uch  limp  remedy  in  equity  is,  however, 
'^Clfective;  12  Ala.  n.  s.  225;  2 
jty'8  an  , 0r  example,  a  surety  who 

^  solvent  11  e  debt  can,  in  equity,  compel 
foment  nf+iretles  to  contribute  towards  the 
N,  15  9M.en^  debt;  1  Ch.  Cas.  246  ; 
>.  hiorc  til".  ’  w “de  at  law  he  can  recover 
5  ^r,l  beinf',  /  a,n  Miquot  part  of  the  whole, 
k  P.  u<l  to  the  number  of  co-sureties  ; 
oj  ^BHor8*’  6  &  C-  697 ;  32  Me.  381. 

1  n^iea  ti°N.  See,  generally,  as  to 
\S  ?  1  Bead-  Civs.  Eq.  100;  'l3  Am. 

JjCtvqV529* 

theJtors  of  flna.W'  A  partition  by  which  the 
3°ivea  tj  Uls°lvent  debtor  divide  among 
proceeds  of  his  property  pro- 


NEGLIGENCE. 


portionably  to  the  amount  of  their  respective 
credits.  La.  Code,  art.  2522,  n.  10.  It  is  a 
division  pro  rata.  Merlin,  Rupert. 

CONTRIBUTORY.  A  person  liable  to 
contribute  to  the  assets  of  a  company  which  is 
being  wound  up,  as  being  a  member  or  (in 
some  cases)  a  past-member  thereof.  3  Steph. 
Com.  24  ;  Mozley  and  W.  Law  l)ict. 

CONTRIBUTORY 
See  Negligence. 

CONTROLLER.  A  comptroller, which  see. 
CONTROVER.  One  who  invents  false 
news.  Co.  2d  Inst.  227. 

CONTROVERSY.  A  dispute  arising  be¬ 
tween  two  or  more  persons. 

It  differs  from  case,  which  includes  all  suits, 
criminal  as  well  as  civil ;  whereas  controversy  is 
a  civil  and  not  a  criminal  proceeding ;  2  Dali. 
419,  431,  432 ;  1  Tuck.  Bla.  Com  App.  420,  421. 

By  the  constitution  of  the  United  States,  the 
judicial  power  extends  to  controversies  to  which 
the  United  States  shall  be  a  party.  Art.  III.  sec. 
2.  The  meaning  to  be  attached  to  the  word  con. 
troversy  in  the  constitution  is  that  above  given. 

CONTUBERNIUM.  In  Civil  Law.  A 

marriage  between  persons  of  whom  one  or 
both  were  slaves.  Both.  Contr.  du  Mar.  pt. 
1,  c.  2,  §  4. 

CONTUMACY  (Lat.  contumacia,  disobe¬ 
dience).  The  refusal  or  neglect  of  a  party 
accused  to  appear  or  answer  to  a  charge  pre¬ 
ferred  against  him  in  a  court  of’  justice. 

Actual  contumacy  is  the  refusal  of  a  party 
actually  before  the  court  to  obey  some  order 
of  the  court.  . 

Presumed  contumacy  is  the  act  of  refusing 
or  declining  to  appear  upon  being  cited.  3 

Curt.  Ecc.  1.  ,  . 

CONTUMAX.  One  accused  of  a  crime 
who  refuses  to  appear  and  answer  to  the 
charge.  An  outlaw. 

CONTUSION.  In  Medical  Jurispru¬ 
dence.  An  injury  or  lesion,  arising  from  the 
shock  of  a  body  with  a  large  surface,  winch 
presents  no  loss  of  substance  and  no  apparent 
wound.  If  the  skin  be  divided,  the  injury 
takes  the  name  of  a  contused  wound  See  4 
C.  &  P.  381,  558,  56o;  6  id.  684,  2  Beck, 

Med.  Jur.  18,  23. 

CONUSANCE,  CLAIM  OP.  See  Cog- 
N  roNUSANT.  One  who  knows :  lt  a 

csSt asgMSW 

said  to  be  conusant.  Co.  Litt. 

CONUSOR.  Acognizor.  To  brin„ 

CONVENE.  In  Civil  Law. 

an  action.  _  assembly 

CONVENTICLE.  A  P  exercjse  of 

of  a  few  folks  under  pi  given  to  the 

religion.  The  name  was  ^  ls  applied 

meetings  of  '«* 

to  the  meetings  of  th  illCo-al  by  16  Car-  n- 

The  meetings  were  madeir  gotten  came 

c.  4,  and  the  term Jn  1  ljgioUs  assembly- 
to  denote  an  unlawful  comin?  together). 

CONVENTIO  O-at-  t  of  summ0mng  or 

In  Canon  Law. 
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such  vessel  to  prosecute  a  voyage,  shall  not  lose 
its  priority  or  be  in  any  way  affected  by  the  pro¬ 
visions  of  the  act. 

The  second  section  enacts  that  the  collectors  of 
the  customs  shall  record  all  such  bills  of  sale, 
mortgages,  hypothecations,  or  conveyances,  and 
also  all  certificates  for  discharging  and  cancelling 
any  such  conveyances,  in  a  book  or  books  to  be 
kept  for  that  purpose,  in  the  order  of  their  recep¬ 
tion, — noting  in  said  book  or  books,  and  also  on 
the  bill  of  sale,  mortgage,  hypothecation,  or  con¬ 
veyance,  the  time  when  the  same  was  received  ; 
and  shall  certify  on  the  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance,  or  certificate  of 
discharge  or  cancellation,  the  number  of  the 
book  and  page  where  recorded ;  and  shall  receive, 
for  so  recording  such  instrument  of  conveyance 
or  certificate  of  discharge,  fitly  cents. 

The  third  section  enacts  that  the  collectors  of 
the  customs  shall  keep  an  index  of  such  records, 
inserting  alphabetically  the  names  of  the  vendor 
or  mortgagor,  and  of  the  vendee  or  mortgagee  ; 
and  shall  permit  said  index  and  books  of  records 
to  be  inspected  during  office-hours,  under  such 
reasonable  regulations  as  they  may  establish ; 
and  shall,  when  required,  furnisli  to  any  person 
a  certificate  setting  forth  the  names  of  the  owners 
of  any  vessel  registered  or  enrolled,  the  parts 
or  proportions  owned  by  each,  if  inserted  in  the 
register  or  enrolment,  and  also  the  material  facts 
of  any  existing  bill  of  sale,  mortgage,  hypotheca¬ 
tion,  or  other  incumbrance  upon  such  vessel  re¬ 
corded  since  the  issuing  of  the  last  register  or 
enrolment, — viz.,  the  date,  amount  of  such  in¬ 
cumbrance,  and  from  and  to  whom  or  in  whose 
favor  made.  The  collector  shall  receive  for  each 
such  certificate  one  dollar. 

The  fourth  section  provides  that  the  collectors 
of  the  customs  shall  furnish  certified  copies  of 
such  records,  on  the  receipt  of  fifty  cents  for  each 
bill  of  sale,  mortgage,  or  other  conveyance. 

The  fifth  section  provides  that  the  owner  or 
agent  of  the  owner  of  any  vessel  of  the  United 
States,  applying  to  a  collector  of  the  customs  for 
a  register  or  enrolment  of  a  vessel,  shall,  in  addi¬ 
tion  to  the  oath  now  prescribed  by  law,  set  forth 
in  the  oath  of  ownership,  the  part  or  proportion 
of  such  vessel  belonging  to  each  owner,  and  the 
same  shall  be  inserted  in  the  register  of  enrol¬ 
ment  ,  and  that  all  bills  of  sale  of  vessels  ro°*is 
tored  or  enrolled  shall  set  forth  the  part  of  the 
vessel  owned  by  each  person  selling,  and  the  part 
conveyed  to  each  person  purchasing. 

CONVEYANCER.  One  who  makes  it 
his  business  to  draw  deeds  of  conveyance  of 
lands  for  others.  4  Bouv.  Inst.  n.  24*26  •  Act 
of  July  13,  1866,  §  9,  14  Stat.  at  L.’  118. 
I  hey  frequently  act  as  brokers  for  the  sale  of 
estates  and  obtaining  loans  on  mortgage. 

1  CONVEYANCING.  A  term  including 
both  the  science  and  act  of  transferring  titles 
to  real  estate  from  one  man  to  another? 

It  includes  the  examination  of  the  titlo  nf 
alienor,  and  also  the  preparation  of  t  e  iltn, 
ments  of  transfer.  It  is,  in  England  aUTcot 
land,  and,  to  a  greatly  inferior  extent  in  Vn\ 
Lnited  States,  a  highly  artificial  svstpm’^ri 1 16 
with  a  distinct  class  of  practitioners.  A 
found  and  elaborate  treatise  on  the  English  w 
Of  conveyancing  is  Mr.  Preston’s.  GeSIrt 
Thornton  g  works  are  important  works  • 
interesting  and  useful  summation  of  the  \1 
can  law  is  given  in  Washburn  on  Real  ProS' 

th£N™t7ancing  counsel  TO 
S  .f °^RT  OF  CHANCERY.  Ce£ 


tam  c°unsel,  not  less  than 


six  in  number 


appointed  by  the  Lord  Chancellor/^ 
purpose  of  assisting  the  court  of  chancer  thft 
any  judge  thereof,  wtfh  their  opinion  in’/? 
ters  of  title  and  conveyancing.  Stat 
16  Viet.  c.  80,  ss.  40,  41 ;  Mozl.  &Wr  d 
Die.  -  ’  *** 

CONVICIUM.  In  Civil  Law  Ti 

name  of  a  species  of  slander  or  injury'utter  1 
in  public,  and  which  charged  some  one  with 
some  act  contra  bonus  mores.  Vieat  •  P« 
Abr.  Slander ,  29.  ’  <c' 

CONVICT.  One  who  has  been  condemned 
by  a  competent  court.  One  who  has  been 
convicted  of  a  crime  or  misdemeanor. 

To  condemn.  To  find  guilty  of  a  crime  or 
misdemeanor.  4  Bla.  Com.  3*62. 

CONVICTION  (Lat.  convictio;  from  con, 
with,  vincere ,  to  bind).  In  Practice.  That 
legal  proceeding  of  record  which  ascertains 
the  guilt  of  the  party  and  upon  which  the  sen¬ 
tence  or  judgment  is  founded.  48  Me.  123; 
109  Mass.  323  ;  99  id.  420. 

Finding  a  person  guilty  by  verdict  of  a  jury. 

1  Bish.  Cr.  L.  §  223. 

A  record  of  the  summary  proceedings  upon 
any  penal  statute  before  one  or  more  justices 
of  the  peace  or  other  persons  duly  authorized, 
in  a  case  where  the  offender  has  been  con¬ 
victed  and  sentenced.  Ilolthouse,  Die. 

The  first  of  the  definitions  here  given  undoubt¬ 
edly  represents  the  accurate  meaning  of  the  terra, 
and  includes  an  ascertainment  of  the  guilt  of  the 
party  by  an  authorized  magistrate  in  a  summary 
way,  or  by  confession  of  the  party  himself,  as  well 
as  by  verdict  of  a  jury.  The  word  is  also  used  in 
each  of  the  other  senses  given.  It  is  6aid  to  be 
sometimes  used  to  denote  final  judgment.  Dwar. 
2d  ed.  683. 

Summary  conviction  is  one  which  takes  place 
before  an  authorized  magistrate  without  the 
intervention  of  a  jury. 

Conviction  must  precede  judgment  or  sen¬ 
tence  ;  1  Cai.  72 ;  34  Me.  594 ;  see  51  U>- 

311  ;  but  is  not  necessarily  or  always  followed 

by  it;  1  Den.  C.  C.  568;  14  Pick.  88;  I7 
id.  296  ;  8  Wend.  204  ;  3  Park.  C.  Cas.  567 ; 
4  Ill.  76  ;  24  How.  Pr.  88.  Generally,  when 
several  are  charged  in  the  same  indictment, .  <l 
part  may  be  convicted  and  the  others  acquit¬ 
ted  ;  2  Den.  C.  C.  86 ;  4  Hawks,  356 ; 
Blackf.  205 ;  see  2  Va.  Cas.  227 ;  3  \^?- 
428;  3  Humph.  289;  but  not  where  »  jy'J' 
offence  is  charged ;  14  Ohio,  386;  6  Ired.  34' • 
A  person  cannot  be  convicted  of  part  ot  •" 
offence  charged  in  an  indictment,  except 
statute;  7  Mass.  250;  2  Pick.  506;  1»  *' 
479  ;  7  Mo.  177;  1  Murph.  134;  13  2  1  ' 
712.  See  16  Ala.  495;  5  HI.  197;  8  H>  ’ 
S;  C.  92;  9  Ired.  454  ;  14  Ga.  55.  A  con¬ 
viction  prevents  a  second  prosecution  tor  . 
same  offence ;  1  McLean,  429;  7  Conn.  ’ 
14  Ohio,  295  ;  2  Yerg.  24  ;  28  Penn.  IS.  ® 

2  Gratt.  558.  But  the  recovery  in  a  civi  si  * 
ot  a  fine,  part  of  a  penalty  under  a  ?Vnd- 
does  not  prevent  the  prosecution  of  the  di  ' 
ant  tor  the  purpose  of  enforcing  the  full  pi na 
by  imprisonment ;  16  Blackf.  9.  And  see  > 
Me.  452  ;  8  Tex.  App.  447  ;  66  Ind.  2‘-S. 
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— "7  TTlesToftnce  may  be  had  where 

conviction  01  ‘  ,  es  a  greater  offence,  winch 

C.  621 ; 

necessarily  «  g  Baxterj  401 ;  23  Ivan. 

8  Tex:9  jSa  608.  As  to  the  rule  where  the 
2it\b  1  under  which  the  conviction  is  pro- 
jndictroen  u  liable  to  be  set  aside, 

Jf JSi&L.  «  •«.  «M;4Co.  44  a; 

A  Auommon  law  conviction  of  certain  crimes 
v*  accompanied  by  judgment  disqualifies 
S  person  convicted  as  a  witness  ;  18  Miss. 
,92  And  see  11  Mete.  302.  But  where  a 
statute  making  defendants  witnesses  is  without 
exception,  a  conviction  rendering  such  defend¬ 
ant  infamous  will  not  disqualify  him  ;  5  Lans. 
33-2:  63  Barb.  630;  see  107  Mass.  403. 

Summary  convictions,  being  obtained  by 
proceedings  in  derogation  of  the  common  law, 
must  be  obtained  strictly  in  pursuance  of  the 
provisions  of  the  statute ;  1  Burr.  613;  and 
the  record  must  show  fully  that  all  proper 
steps  have  been  taken ;  11.  M.  Cliarlt.  235  ; 
1  C’oxe,  392;  1  Ashm.  410;  2  Bay,  105;  19 
Johns.  39,  41 ;  14  Mass.  224 ;  10  Mete.  222; 
3  Me.  51;  4  Zabr.  142;  and  especially  that 
the  court  had  jurisdiction;  2  Tyler,  167  ;  4 
Johns.  292;  14  id.  371  f  7  Barb.  462;  3 
Yeates,  475. 

As  to  payment  of  costs  upon  conviction,  see 
1  Bish.  Cr'.  Pr.  §  1317,  n. 

Consult  Arnold ;  Paley ;  Convictions ;  Bus¬ 
sell;  Bishop;  Wharton;  Criminal  Law; 
Greenleaf;  Phillipps ;  Evidence. 

CONVIVIUM.  A  tenure  by  which  a 
tenant  was  bound  to  provide  meat  and  drink 
for  his  lord  at  least  once  in  the  year.  Cowel. 

CONVOCATION  (Lat.  con ,  together, 

VOCO,  to  call). 

In  Ecclesiastical  Law.  The  general 
assembly  of  the  clergy  to  consult  upon  eccle¬ 
siastical  matters.  See  Coukt  of  Convoca¬ 
tion. 

CONVOY.  A  naval  force,  under  the  com- 
an  ,  an  officer  appointed  by  government, 
f _  e  protection  of  merchant-ships  and 
pliers,  during  the  whole  voyage,  or  such  part 
1  88  Is  known  to  require  such  protection. 
afh-  Ins-  b.  1,  c.  9,  s.  5;  Park,  Ins.  388. 

Vl,rantie8  are  6ometimes  inserted  in  policies 
To  ®*at  S11  ip  shall  sail  with  convoy. 

®*8enH  1 . «  this  warranty,  five  things  are 
coqvov  . ^le  8hip  must  sail  with  the  regular 
she  'Wntefl  by  the  government ;  secondly, 
Pointed  k  Sa^  Aom  the  place  of  rendezvous  ap- 
rimtr  t,  >  tlie  government ;  thirdly,  the  convoy 
sored  m  * » tlie  voyage j  fourthly,  the  ship  in¬ 
most  ,1  Ust  have  sailing-instructions ;  fifthly,  she 
the  endCP;lrt  an<^  continue  with  the  convoy  till 
by  neon  •  ^ie  voyage  1  unless  separated  from  it 
j  necessity.  Marsh.  Ins.  b.  1,  c.  9,  s.  5. 

Contracts.  One  who  is 
fulfil  .  *°8e^ler  with  one  or  more  others  to 
sec  r>an  ligation.  As  to  suing  coobligors, 

e  1  art iF.s ;  Joinder. 

BLOOD.  Tranquillity,  or  calm- 
auii  ,ile  condition  of  one  who  has  the  ca  m 
undisturbed  use  of  bis  reason.  In  cases 
vol.  I _ 26 


of  homicide,  it  frequently  becomes  necessary 
to  ascertain  whether  the  act  of  the  person 
killing  was  done  in  cool  blood  or  not,  in  order 
to  ascertain  the  degree  of  his  guilt.  Bacon 
Abr.  Murder  (B)  ;  Kel.  56  ;  Sid.  177  ;  Lev’ 
180. 

COOLING-TIME.  In  Criminal  Law. 

Time  for  passion  to  subside  and  reason  to  in¬ 
terpose.  Cooling-time  destroys  the  effect  of 
provocation,  leaving  homicide  murder  the 
same  as  if  no  provocation  had  been  given  ;  1 
Russ.  Cr.  667  et  seq. ;  Whart.  Horn.  448,  449 ; 
3  Gratt.  594. 

COPARCENARY,  ESTATES  IN. 

Estates  of  which  two  or  more  persons  form 
one  heir.  1  Washb.  R.  P.  414. 

The  title  to  such  an  estate  is  always  by 
descent.  The  shares  of  the  tenants  need  not 
be  equal.  The  estate  is  rare  in  America,  but 
sometimes  exists;  3  Ind.  360;  4  Gratt.  16; 
17  Mo.  13  ;  3Md.  190.  See  Watk.  Conv.  145. 

COPARCENERS.  Persons  to  whom  an 
estate  of  inheritance  descends  jointly',  and  by 
whom  it  is  held  as  an  entire  estate.  2  Bla. 
Com.  187. 

In  the  old  English  and  the  American  sense  the 
term  includes  males  as  well  as  females,  but  in 
the  modern  English  use  is  limited  to  females.  4 
Kent,  366 ;  2  Bouvier,  Inst.  n.  1875,  1876.  But 
the  husband  of  a  deceased  coparcener,  if  en¬ 
titled  as  tenant  by  the  curtesy,  holds  as  a  co¬ 
parcener  with  the  surviving  sisters  of  his  wife, 
as  does  also  the  heir-at-law  of  his  deceased  wife 
upon  his  own  death  ;  Brown,  Diet. 

COPARTNER.  One  who  is  a  partner 
with  one  or  more  other  persons ;  a  member 
of  a  partnership. 

COPARTNERSHIP.  A  partnership. 

COPARTNERY.  In  Scotch  Law.  The 

contract  of  copartnership.  Bell,  Diet. 

COPE.  A  duty  charged  on  lead  from  cer¬ 
tain  mines  in  England.  Blount. 

COPIA  LIBELLI  DELIBERANDA. 

A  writ  to  enable  a  man  accused  to  get  a  copy 
of  the  libel  from  the  judge  ecclesiastical. 
Cowel.  * 

COPULATIVE  TERM.  One  which  is 
placed  between  two  or  more  ethers  to  join 
them  together. 

COPY.  A  truo  transcript  of  an  original 
writing. 

Exemplifications  are  copies  verified  by  the 
great  seal  or  by  the  seal  of  a  court.  1  Gilb. 
Ev.  19. 

Examined  copies  .are  those  which  have  been 
compared  with  the  original  or  with  an  official 
record  thereof. 

Office  copies  are  those  made  by  officers  in¬ 
trusted  with  the  originals  and  authorized  for 
that  purpose. 

The  papers  need  not  be  exchanged  and  read 
alternately';  2  Taunt.  470  ;  1  Stark.  183;  4 
Campb.  372;  1  C.  &  P.  578.  An  examined 
copy  of  the  books  of  an  unincorporated  bank 
is  not  evidence  per  se ;  12  S.  &  R.  256 ;  13 
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id.  135,  334;  2  N.  &M’C.  299;  1  Greenl. 
Ev.  §  508. 

Copies  cannot  be  given  in  evidence,  unless 
proof  is  made  that  the  originals  from  which 
they  are  taken  are  lost  or  in  the  power  of  the 
opposite  party,  and,  in  the  latter  case,  that 
notice  has  been  given  him  to  produce  the 
original ;  1  Greenl.  Ev.  §  508 ;  3  Bouvier, 
Inst.  n.  3055. 

A  translation  of  a  book  is  not  a  copy ;  2 
Wall.  Jr.  547  ;  2  Am.  L.  R.  229  ;  and  a  copy 
of  a  book  means  a  transcript  of  the  entire 
work  ;  12  Mo.  Law  Rep.  N.  s.  339. 

COPYHOLD.  A  tenure  by  copy  of  court- 
roll.  Any  species  of  holding  by  particular 
custom  of  the  mnnor.  The  estate  so  held. 

A  copyhold  estate  was  originally  an  estate  at 
the  will  of  the  lord,  agreeably  to  certain  customs 
evidenced  by  entries  on  the  roll  of  the  courts 
baron.  Co.  Litt.  58  a  ;  2  Bla.  Com.  95.  It  is  a 
villenage  tenure  deprived  of  its  servile  incidents. 
The  doctrine  of  copvhold  is  of  no  application  in 
the  U uited  States.  Will.  R.  Pr.  257, 258,  Rawle’s 
note ;  1  Washb.  R.  P.  26. 

COPYHOLDER.  A  tenant  by  copyhold 
tenure  (by  copy  of  court-roll) .  2  Bla.  Com. 

95. 

COPYRIGHT.  The  exclusive  privilege, 
secured  according  to  certain  legal  forms,  of 
printing,  publishing,  and  vending  copies  of 
certain  literary  or  artistic  productions ;  it  ex¬ 
tends  to  books,  maps,  charts,  dramatic  or 
musical  compositions,  engravings,  cuts,  prints, 
or  photographs  thereof  or  of  paintings,  draw¬ 
ings,  chromos,  statues,  statuary,  or  of  models 
or  designs  intended  to  be  perfected  as  works 
of  the  fine  arts ;  to  the  public  representations 
of  dramatic  compositions;  and  to  the  right  of 
authors  to  dramatize  or  translate  their  own 
works;  see  Burrill,  Worcester,  Die. 

The  intellectual  productions  to  which  the  law 
extends  protection  are  of  three  classes.  First, 
writings  or  drawiugs  capable  of  being  multiplied 
°f  printinf  or  engraving.  Second,  de- 
si^iis  of  form  or  configuration  capable  of  being 

or  in  the  shape  of 
useful"  o mventions  in  what  are  called  the 

ma£  SJL  r°  U,,e  ftr6t  class  belo°ff  books, 
maps,  charts,  music,  prints,  and  engravings  • 

o  the  second  class  belong  statuanrSreSfft 
designs  for  ornamenting  anv  ’ 

England  SdAC^,fiSS^SS,*!‘0" 
fined  to  the  exclusive  right  secureiftX  th^  6  f,°U' 
or  proprietor  of  a  writing  or  drawing  ll  i  a,ut,10r 
be  multiplied  by  the  arts  of  W  l  ch  Tay 

branches.  Property  in  the  other  r  11  an^ 
kctu.1  objects*  I,  u,°“lC,°2S'2n‘»f  nM- 
patent,  and  the  interest  is  called  a 
But  the  distinction  is  arbitrary  and  contT^T^f* 
The  foundation  of  all  right's  of  thl*  u'  cnt|on.ul- 
is  the  natural  dominion  which  everv  onM™ ption 
his  own  ideas,  the  enjoyment  ofw^ch  a  'nf”VC,r 
they  are  embodied  in  visible  forms  or  pW  ^ 
he  may,  if  he  chooses,  confine  to  himself^^8’ 
part  to  others.  But,  as  it  would  be  lmnra 
fa  civil  society  to  prevent  otherR  fcS,le 
or  forms  without  theNnta™1”5 
“°U  or  PO.IU.C  k„,  and  such 


highly  expedient,  because  it  tends  toThT~^ 
of  human  culture,  knowledge,  and  c<l,  ,lerL“*« 
it  has  been  the  practice  of  all  civUized  •leute> 
modern  times  to  secure  and  regulate  m  10118  h 
wise  insecure  and  imperfect  right  which  °  otller- 
ing  to  the  principles  of  natural  justice’ >aC,Cord- 
to  the  author  of  new  ideas.  J  e’  Oelong8 

This  has  been  done  by  securing  an  , 
right  of  multiplying  copies  for  afimited  ShS® 
as  far  as  the  municipal  law  of  the 
country  extends.  But,  inasmuch  as  thVnS^  a. 
nght,  founded  in  the  principles  of  nJtnraffl 
tice,  is  of  an  imperlect  character,  and  reo niv! 
m  order  to  be  valuable,  the  intervention  of  mm,-’ 
cipal  law,  the  law  of  nations  has  not  taken  not  I 
of  it  as  it  has  of  some  other  rights  of  properS 
and  therefore  all  copyright  is  the  result  of  soirp 
municipal  regulation,  and  exists  only  in  the 
limits  of  the  country  by  whose  legislation  it  i8 
established.  The  international  copyright  which 
is  established  in  consequence  of  a  convention 
between  any  two  countries  is  not  an  exception  to 
this  principle ;  because  the  municipal  authority 
of  each  nation  making  such  convention  either 
speaks  directly  to  its  own  subjects  through  the 
treaty  itself,  or  is  exerted  in  its  own  limits  by 
some  enactment  made  in  pursuance  of  the  inter¬ 
national  engagement. 

It  was  formerly  doubtful  in  England  whether 
copyright,  as  applied  to  books,  existed  at  common 
law,  and  whether  the  first  statute  (8  Anne,  c.  19) 
which  undertook  to  regulate  this  species  of  in¬ 
corporeal  property  had  taken  away  the  unlimited 
duration  which  mu6t  have  existed  at  common 
law  if  that  law  recognized  any  right  w  hatever. 

The  better  opinion  6eem6  to  be  that  the  common 
law  of  England,  before  the  statute  of  Anne,  was 
supposed  to  admit  the  exclusive  right  of  an  author 
to  multiply  copies  of  his  work  by  printing,  and 
also  his  capacity  to  assign  that  right ;  for  injunc¬ 
tions  were  granted  in  equity  to  protect  it.  See, 
on  this  subject,  4  Burr.  2303,  2408 ;  2  Brown,  P. 
C.  145 ;  1  W.  Bl.  301 ;  3  Swans.  673 ;  2  Ed.  Ch. 
327;  4  Hou.  L.  815;  4  Exch.  145.  But  it  has 
long  been  settled  that,  whatever  the  common-law' 
right  may  have  been  before  the  statute,  it  was 
taken  away  by  the  statute,  and  that  copyright 
exists  only  by  force  of  some  statutory  provision ; 
Id.  ;  8  Pet.  591  ;  17  How.  454 ;  Drone,  Copy¬ 
right,  1. 

In  America,  before  the  establishment  of  the 
constitution  of  the  United  States,  it  is  doubttui 
whether  there  was  any  copyright  at  common  ia> 
in  any  of  the  states ;  8  Pet.  591.  But  some  ox 
the  states  had  passed  law6  to  secure  the  rights 
authors,  and  the  power  to  do  so  w'as  one  ol  * 
original  branches  of  sovereignty,  afterwa 
ceded  to  congress.  By  art.  1,  6eet.  8,  01 
federal  constitution,  power  wa6  given  t0,c.°,11^1]8e, 
11  to  promote  the  progress  of  science  and  tn 
ful  arts,  by  securing  "for  limited  times  to  _au 
and  inventors  the  exclusive  right  to  the 
6pective  writings  and  discoveries.”  Under  t  i 
thority,  an  actof  May  31, 1790,  secured  a  C0P* 
in  maps,  charts,  and  books  ;  and  an  act  oi*v 
29, 1802,  gave  a  similar  protection  to  engra  -  ^ 

The  present  statutes  on  this  subject  arc, 

St.  §§  4948-4971.  .  M 

The  persons  entitled  to  secure  a  copy1  UJ  J* 
and  what  may  be  protected .  Any  citize 
the  United  States,  or  resident  therein*  ^ 
shall  be  the  author,  inventor,  propne  O  j  ^ 
designer  of  any  book,  map,  chart,  drama  ^ 
musical  composition,  engraving,  cu*’ Pn 
photograph  or  negative  thereof,  or  of  a  I  0f 
mg,  drawing,  ehromo,  statue,  statuary,  j 
models  and  designs  intended  to  be  pe.  1  0f 
as  works  of  the  fine  arts,  or  the  ast'ii?Ilb 
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" — '  """""may  secure  the  sole  liberty  of 

publishing,  completing, 
pnntm?,  r  f  in*,  fin|shing,  and  vending  the 
copy10?’  ,  ;n  the  case  of  a  dramatic  compo- 
*®e;  T nerforming  or  representing  it,  etc.; 
Sltl°«  S  495’  The" printing,  publishing,  1m- 
R' fa'tion  or  sale  of  any  book,  nufp,  chart, 
r  viHc’or  musical  composition,  print,  cut, 
dra™‘:nff  photograph,  written,  composed,  or 
en?Uhv  an v  person  not  a  citizen  of  the  United 
Em therein,  is  not  to  be  taken 
m  prohibited  by  anything  in  the  act;  id.  § 
4971  The  section  does  not  mention  pamt- 
•  ,  ‘  drawings,  chromos,  statues,  statuary, 
models,  or  designs ;  there  appears  to  be  no¬ 
thin*  to  prevent  a  resident  owner  of  any  of 
these  productions  from  securing  a  valid  copy¬ 
right  therein,  though  it  be  the  work  of  a  for¬ 
eigner;  Drone,  Copyright,  232. 

The  term  for  which  a  copyright  may  be 
obtained  is  the  period  of  twenty-eight  years 
from  the  time  of  recording  the  title;  and  at 
the  expiration  of  that  period  the  author,  in¬ 
ventor,  or  designer,  if  living  and  a  citizen  of 
the  United  States,  or  a  resident  thereof,  or 
his  widow  and  children,  if  he  be  dead,  may 
re-enter  for  an  additional  or  renewed  term  of 
fourteen  years;  id.  §§  4953,  4954. 

The  formalities  requisite  to  the  securing  of 
the  original  term  are:  1.  The  deposit  of  a 
printed  copy  of  the  title  of  the  book,  map, 
chart,  musical  composition,  print,  cut,  or  en¬ 
graving,  in  the  office  of  the  Librarian  of  Con¬ 
gress,  or  in  the  mail  addressed  to  the  Librarian, 
etc.;  or  a  description  of  the  painting,  etc.  ; 
or  a  model  or  design  of  the  work  of  the  fine 
arts ;  and  the  delivery  at  said  office,  or  in  the 
inuil  addressed  to  the  Librarian,  within  ten 
days  after  publication,  of  a  copy,  etc.  2.  The 
recording  of  that  title  by  the  Librarian  of  Con¬ 
gress.  3.  The  deposit  of  two  copies  of  the 
e^t  edition  of  the  book,  etc.,  with  the  Libra¬ 
rian  within  ten  days  of  the  time  of  publica- 
!0"'  The  printing  of  a  notice  thatacopy- 
rigat  has  been  secured,  on  the  title-page  of 
every  copy,  or  the  page  immediately  follow- 
Jj®’  1  '*■  he  a  book,  or  on  the  face,  if  it  be  a 
,lPt  chart,  musical  composition,  print,  cut, 
if  vn?rav^n8»  or  on  the  title  or  frontispiece, 

'  .  a  volume  of  maps,  charts,  music,  or 

c.ravinggt  ;n  qie  following  words  : — 

,  altered  according  to  Act  of  Congress,  in 
<  year  ,  by  A  B,  in  the  office  of  the 
Pn3|lria.n  Congress,  at  Washington.”  In 
amff  m<  ^he  name  of  the  author  need  not 
P  ar  on  the  title-page ;  7  Term,  620. 
k  r.10r  to  the  act  of  congress  “providing  for 
I)lng  and  distributing  all  public  docu- 
approved  February  5,  1859,  the  law 


ments,’'> 


Provid  ,  V1  cu  r  uun,ary  o,  100a,  uic 
Prodi  .r  t  lat  one  c°py  of  each  book  or  other 
the  S*  should  be  sent  to  the  librarians  of 
LiK*-.  'sor>ian  Institution,  and  one  to  the 
prov!  ln  -°^  ^0  Congressional  Library.  This 
ence  I?"1  ls  now  repcaled ;  and  while  in  exist- 

vrith  \Was  ‘^pstionable  whether  a  compliance 

ComJ  1  Conditions  was  essential  to  a  valid 

&t;LlBlatehf.  618. 

t0  what  will  constitute  a  sufficient  pub¬ 


lication  to  deprive  an  author  of  his  copyright : 
1  he  public  performance  of  a  play  is  not  such 
publication ;  2  Biss.  34  ;  the  private  circula¬ 
tion  of  even  printed  copies  of  a  book  is  not  • 

5  McLean,  32 ;  9  Am.  L.  Reg.  33 ;  1  Maen! 

6  G.  25  ;  the  deposit  of  a  chart  with  the  sec¬ 
retary  of  the  navy  with  an  express  agreement 
that  it  was  not  to  be  published,  is  not;  2 
Paine,  393;  see,  generally,  7  Am.  Rep.  488. 

The  remedy  for  an  infringement  of  copy¬ 
right  is  threefold.  By  an  action  of  debt  for 
certain  penalties  and  forfeitures  given  by  the 
statute.  By  an  action  on  the  case  at  common 
law  for  damages,  founded  on  the  legal  right 
and  the  injury  caused  by  the  infringement. 
The  action  must  be  case,  and  not  trespass ;  2 
Blatchf.  39.  By  a  bill  in  equity  for  an  in¬ 
junction  to  restrain  the  further  infringement, 
as  an  incident  to  which  an  account  of  the  pro¬ 
fits  made  by  the  infringer  may  be  ordered  by 
the  court ;  6  Yes.  705  ;  8  id.  323  ;  9  id.  341 ; 

1  Russ.  &  M.  73,  159;  1  Y.  &  C.  197;  2 
Hare,  560;  though  it  cannot  embrace  penal¬ 
ties  ;  2  Curt.  C.  C.  200  ;  2  Blatchf.  39.  The 
complainant  in  a  bill  in  equity  must  show  a 
primd  facie  legal  title ;  although  a  strictly 
legal  title  is  not  indispensable  to  relief.  It  is 
sufficient  if  there  be  clear  color  of  title  found¬ 
ed  on  long  possession  ;  6  Ves.  689  ;  8  id.  215  ; 
17  id.  422;  Jac.  314,  471  ;  2  Russ.  385  ;  2 
Phill.  154.  As  to  the  objections  that  may  be 
taken  by  general  demurrer,  see  2  Blatchf.  39. 
The  injunction  may  go  against  an  entire  work 
or  a  part ;  2  Russ.  393  ;  3  Stor.  768 ;  1 7  Ves. 
422;  3  M.  &  C.  737  ;  11  Sim.  31;  2  Beav. 
6;  2  Brown,  Ch.  80 ;  though  the  court  will 
not  interfere  where  the  extracts  are  trifling  ; 

2  Swanst.  428;  1  Russ.  &  M.  73;  2  id.  247. 
Original  jurisdiction  in  respect  to  all  these 
remedies  is  vested  in  the  circuit  courts  of  the 
United  States  ;  Rev.  Stat.  §  629,  cl.  9.  Rev. 
Stat.  §  4968  limits  the  action  for  the  penal¬ 
ties  and  forfeitures  to  the  period  of  two  years 
after  the  cause  of  action  arose.  The  remedy 
for  an  unauthorized  printing  or  publishing  of 
any  manuscript  is  by  a  special  action  on  the 
case,  or  by  a  bill  in  equity  for  an  injunction. 
Original  jurisdiction  in  these  cases  is  likewise 
vested  in  the  circuit  courts. 

Infringement.  The  statute  provides  that 
any  person  who  shall  print,  publish,  or  import, 
or  cause  to  be  printed,  published,  or  imported, 
any  copy  of  a  book  which  is  under  the  protec¬ 
tion  of  a  copyright,  without  the  consent  of  the 
proprietor  of  the  copyright  first  obtained  in 
writing,  signed  in  the  presence  of  two  or  more 
witnesses,  or  who  shall,  knowing  the  same  to 
be  so  printed  or  imported,  publish,  sell,  or 
expose  to  sale,  or  cause  to  be  published,  sold, 
or  exposed  to  sale,  any  copy  of  such  book, 
without  such  consent  in  writing,  shall  forfeit 
every  copy  of  such  book  to  the  said  proprietor, 
and  shall  also  forfeit  and  pay  such  damages  as 
may  be  recovered  in  a  civil  action  brought  by 
the  proprietor,  etc.  In  case  of  infringement  of 
the  copyright  on  maps,  charts,  and  the  objects 
other  than  books,  paintings,  statues,  or  statu¬ 
ary  within  consent,  etc.,  as  above,  the  in- 
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fringer  shall  forfeit  to  the  proprietor  all  the 
plates  on  which  the  same  was  copied,  and 
every  sheet  thereof,  and  one  dollar  for  every 
sheet  in  his  possession ;  in  case  of  paintings, 
statues,  or  statuary  the  infringer  shall  forfeit 
ten  dollars  for  every  copy;  one-half  to  the 
proprietor,  and  one-half  to  the  United  States  ; 
Rev.  Stat.  §§  4964,  4965.  The  act  is  con¬ 
fined  to  the  sheets  in  the  possession  of  the 
party  who  prints  or  exposes  them  to  sale  ;  7 
How.  798.  It  has  been  held  to  be  necessary 
to  the  recovery  of  these  statutory  penalties  and 
forfeitures  that  the  whole  of  the  book  should 
be  reprinted;  23  Bost.  Law  Rep.  397. 

But  in  order  to  sustain  an  action  at  common 
law  lor  damages,  or  a  bill  in  equity  for  an  in¬ 
fringement  of  copyright,  an  exact  reprint  is 
not  necessary.  There  may  be  a  piracy.  1st. 
By  reprinting  the  whole  or  part  of  a  book 
verbatim .  The  mere  quantity  of  matter  taken 
from  a  book  is  not  of  itself  a  test  of  piracy  ;  3 
M.  &  C.  737.  Extracts  and  quotations  fairly 
made,  and  not  furnishing  a  substitute  for  the 
book  itself,  or  operating  to  the  injury  of  the 
author,  are  allowable;  17  Yes.  422;  17  Law 
Jour.  142;  1  Campb.  94;  Ambl.  694;  2 
Swanst.  428;  2  Stor.  100;  2  Russ.  383;  1 
Am.  Jur.  212;  2  Beav.  6;  11  Sim.  31.  A 
fair  use  of  a  book,  by  wav  of  quotation  or 
otherwise,  is  allowable ;  4  'Clifford,  1  •  L. 
R.  8  Ex.  1 ;  31  L.  T.  n.  S.  775  ;  L.  R.  lg 
"  *1*  444  ;  L.  R.  5  Ch.  251  ;  it  may  bo  for 
purposes  of  criticism,  but  so  as  not  to  super¬ 
sede  the  work  itself;  4  Clifford,  1 ;  L.  R. 

8  ^x;  1  ’  or  jn  a  later  work  to  the  extent 
of  fair  quotation;  11  Sim.  31;  31  L.  T. 
n.  s.  775;  2  Stor.  100;  in  compiles  a  dil 
rectory,  but  not  so  as  to  save  the  compiler  all 
independent  labor;  L.  R.  1  Eq.  697  •  7  id 
34  ;  id .  5  Ch.  279  ;  a  descriptive  catalog  of 
fruit,  etc.;  L.  R.  18  Eq.  444;  a  book  on 
Ethnology ;  L.  Ii.  5  Ch.  251;  a  dictionary 
provided  the  new  book  may  fairly  be  com 
sidered  a  new  work;  31  L.  T  R  lfi  •  .i,0 

S-  L)lronSee3rSaidMbe  “ ^bstuntial  id< 
tit}  ,  Drone,  Copyright,  408.  2d.  By 

tating  ov  copying,  with  colorable  alterat  ons 

m  w  woik.  vv  here  the  resemblance  does  nm 
amount  to  identity  of  parallel  passages  the 
criterion  is  whether  there  is  R,i«n  “}c 

»"d  conformity  Wec7«he  ?£  £ 
the  person  who  wrote  the  one  must  j 

the  other  as  a  model,  and  mZ 1  JT  ^ 
or  imitated  it;  see  5  Yes.  24  •  s  id 
id.  270;  16  id.  269  422-  a  ’<5  '  *2 

Brown,  Ch.  80,  2  Rni.’ss^TsVs  ’  2 
3  V.  &  B.  77,  i  Campb.  91,  1  °j 

Esp.  169  ;  1  Stor.  11  ;  3  id.  768  •  2  \v  * 

497  ;  2  Paine,  393,  which  was  tho  * 

chart.  A  fair  and  bond  fide  abrid4?nt°l  8 
in  some  lioon  TmM  has 


‘7’  y  i  1  Brown,  Ch.  451 ;  5  Ves.  700 ! 
4  ClSroAu  ;4  1  Y  &*C  993  •’  4  m't456’  479  ? 
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tains  the  contrary  doctrine 

translation  has  been  held  not  to  be  ■  J  1  A 

;  t,  ^ 

o™„eof( 

1 he  title  to  a  copyright  is  made  assienabl. 
by  that  provision  of  the  statute  which  H 
nzes  ,t  be  taken  out  by  the  “legal  «££» 

?[ the  fut  ,0r-  An  assignment  may  therefore 
be  made  before  the  entry  for  copyright-  hut 
as  the  statute  makes  a  written  instalment’ 
signed  bv  the  author,  etc.,  and  attested  by 
two  credible  witnesses,  necessary  to  a  lawful 
authority  in  another  to  print,  publish,  and 
sell,  a  valid  assignment  or  license,  whether 
before  or  after  the  copyright  is  obtained  by 
entry,  must  be  so  made.  Whether  a  general 
assignment  of  the  first  term  by  the  author  will 
carry  the  interest  in  the  additional  or  renewed 
term,  see  2  Brown,  Ch.  80;  Jac.  315;  2  W 
&  M.  23. 

1  he  sole  right  of  publicly  performing  or 
representing  dramatic  compositions ,  which 
have  been  entered  for  copyright  under  the  act 
of  1831,  by  a  supplemental  act,  passed  August 
18,  1856,  is  now  added  to  the  sole  right  of 
printing  and  publishing,  and  is  vested  m  the 
author  or  proprietor,  his  heirs  or  assigns, 
during  the  whole  period  of  the  copyright; 
and  authors  may  reserve  the  right  to  drama¬ 
tize  or  translate  their  own  works.  These  new 
rights,  being  made  incident  to  the  copyright, 
follow  the  latter  whenever  the  formalities  for 
obtaining  it  have  been  complied  writh.  For 
an  unlawful  representation,  the  statute  gives 
an  action  of  damages,  to  be  assessed  at  a  sum 
not  less  than  one  hundred  dollars  for  the  first 
and  at  fifty  dollars  for  every  subsequent  per¬ 
formance,  as  to  the  court  shall  seem  just. 
The  author’s  remedy  in  equity  is  also  saved. 
The  statute  does  not  apply  to  cases  where  the 
right  of  representation  has  been  acquired  be¬ 
fore  the  composition  has  been  made  the  sub¬ 
ject  of  copyright.  For  a  discussion  of  these 
acts,  and  of  the  nature  and  incidents  of  dra¬ 
matic  literary  property,  see  9  Am.  Law4  Keg. 
33,  and  23  'Bost.  Law  Rep.  397.  On  the 
general  subject,  see  Curtis ;  Drone ;  Copv- 
nght;  l  Am.  L.  Reg.  45;  2  id.  129;  4 
Clifford,  1. 

CORAAGIUM  or  CORAAGE.  Mea¬ 
sures  of  corn.  An  unusual  and  extraordinary 
tribute,  arising  only  on  special  occasions. 

I  hey  are  thus  distinguished  from  services. 
Mentioned  in  connection  with  hidage  am 
carvage.  Cowel. 

CORAM  IPSO  REGE  (Lat.).  Before 
the  king  himself.  Proceedings  in  the  court 

o  ^iln^  s  Pencil  are  said  to  be  coram  regc  ips°* 

3  Bla.  Com.  41. 

.  pORAM  NOBIS.  A  writ  of  error  on  a 
judgment  in  the  king’s  bench  is  called  a  coravi 
nobis  (before  us).  1  Arelib.  Pr.  234.  ^eC 

Coram  Vobis. 

CORAM  NON  JUDICE.  Acts  done  by 
a  C0uit  which  has  no  jurisdiction  either  o\**T 
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-- - XToause,  or  the  process,  are  said 

the  pe^0"’  judice.  1  Conn  .40.  Such 
t°  h\c0  '0  validity.  If  an  act  is  required 
acts  nave  '  a  particular  person,  it  would 
t0  be  done  d  >g  done  before  him  if  he 
not  be  s  mentis;  5  H.  &  J. 

rreref^P  pa;ne>  55  ;  1  Pres.  Conv.  266. 

jo  .  g  CTa*  v  i 

*  ’  .  ivff  p  ARIBUS.  In  the  presence  of 

jsassssL  2  B.,  cpo,».  307. 

cnRAM  VOBIS.  A  writ  of  error  di- 
, ,1„  the  same  court  which  tried  the  cause, 

3  Md.  325 ;  3 

Stepb.  Com.  642. 

if  a  iud-ment  in  the  King’s  Bench  be  errone- 
J  in  matter  of  fact  only,  and  not  in  point  of 
"  a  may  be  reversed  in  the  same  court  by  writ 
of  error  coram  nobis  (before  us),  or  quee  coram 
££  midant ;  so  called  from  its  being  founded 
Tthe  record  and  process,  which  are  stated  in  the 
writ  to  remain  in  the  court  of  the  king  before 
the  kine  himself.  But  if  the  error  be  in  the 
judgment  itself,  and  not  in  the  process,  a  writ  of 
error  does  not  lie  in  the  same  court  upon  such 
judgment.  1  Rolle,  Abr.  746.  In  the  Common 
Pleas,  the  record  and  proceedings  being  stated  to 
remain  before  the  king’s  justices,  the  writ  is  called 
a  writ  of  error  coram  vobis  (before  you),  or  quee 
town  vobis  residant.  3  Chitty,  Bla.  Com.  406,  u. 

CORD.  A  measure  of  wood,  containing 
128  cubic  feet.  See  67  Barb.  169. 

CO-RESPONDENT.  Any  person  called 
upon  to  answer  a  petition  or  other  proceeding, 
but  now  chiefly  applied  to  a  person,  charged 
with  adultery  with  the  husband  or  wife,  in  a 
suit  for  divorce,  and  made  jointly  a  respond¬ 
ent  to  the  suit. 

CORN.  In  its  most  comprehensive  sense, 
ibis  term  signifies  every  sort  of  grain,  as  well 
35  peas  and  beans :  this  is  its  meaning  in  the 
Memorandum  usually  contained  in  policies  of 
insurance.  But  it  does  not  include  rice. 

Ins.  112;  1  Marsh.  Ins.  223,  n. ;  Stev. 

■ v"  Pb  4,  art.  2;  Ben.  Av.  c.  10;  Wesk. 
tli-  .®ee  Com.  Big.  Biens  (G,  1).  In 
•  S.  it  usually  means  maize,  or  Indian 
tora;  53  Ala.  474. 

CORN  RENTS.  Rents  reserved  in  wheat 
V it 'at  m  certain  college  leases.  Stat.  18 
W c-  6 ;  2  Bl.  322. 

traded?  ^AWS.  Laws  regulating  the 
The  brea,Ututis- 

*Sd  ,corn  ^aws  36  bo  secure  a  regular 

an4  for  th'iR °f  the  great  staples  of  food  ; 
c°ttntries  the  means adopted  indifferent 

at.  different  times  widely  vary, 
the  PY,  °  yin?  restriction  or  prohibition 
"nulate  nrrin  J.  a"d  sometimes,  in  order  to 
*P°tt.  0f„,U^1Ot1’  offering  a  bounty  upon  the 
]Utrn  of  °.rril(ir  character  was  the  famous 
UHy  Mr  t>  ,  aws  of  England,  initiated  in 
®°bert  jP„,  r  a"d  repealed  in  1846  under 

c°rn  See  Cobden’s  Life‘ 

by  A  species  of  tenure  in  Eng- 

or,  "for  tl  ! ,  tcnant  was  bound  to  blow 
'r  ann>Je  ,  e  °f  alarming  the  country 
"*<(45**  0f  “  Buc.  Abr. 


CORNET.  A  commissioned  officer  in  a 
regiment  of  cavalry,  abolished  in  England  in 
1871,  and  not  existing  in  the  U.  S.  army. 

COROD  Y.  A  n  allowance  of  meat,  drink, 
money,  clothing,  lodging,  and  such  like  neces¬ 
saries  for  sustenance.  1  Bla.  Com.  283  •  1 
Chitty,  1  rac.  225.  An  allowance  from  an 
abbey  or  house  of  religion,  to  one  of  the 
king’s  servants  who  dwells  therein,  of  meat 
and  other  sustenance.  Fitzh.  N.  B.  230. 

An  assize  lay  for  a  corody ;  Cowel.  Coro- 
dies  are  now  obsolete ;  Co.  2d  Inst.  630 ;  2 
Bla.  Com.  40. 

CORONATION  OATH.  The  oath  ad¬ 
ministered  to  a  sovereign  in  England  before 
coronation.  Wliart.  Law  Die. 

CORONATOR  (Lat.).  A  coroner.  Spel. 

CORONATORE  EXONERANDO.  A 

writ  for  the  removal  of  a  coroner,  for  a  cause 
therein  assigned. 

CORONER.  An  officer  whose  principal 
duty  it  is  to  hold  an  inquisition,  with  the  as¬ 
sistance  of  a  jury,  over  the  body  of  any  per¬ 
son  who  may  have  come  to  a  violent  death, 
or  who  has  died  in  prison. 

It  is  his  duty  also,  in  case  of  the  death  of 
the  sheriff*  or  his  incapacity,  or  when  a  va¬ 
cancy  occurs  in  that  office,  to  serve  all  the 
writs  and  processes  which  the  sheriff*  is  usu- 
ally  bound  to  serve ;  20  Ga.  336  ;  10  Humph. 
346  ^  73  N.  Y.  45 ;  1  Bla.  Com.  349.  See 
Sheriff. 

The  chief  justice  of  the  King’s  Bench  is 
the  sovereign  or  chief  coroner  of  all  England ; 
though  it  is  not  to  be  understood  that  he  per¬ 
forms  the  active  duties  of  that  office  in  any 
one  county;  4  Co.  57  5;  Bac.  Abr.  Coroner; 
3  Com.  Dig.  242;  5  id.  212.  _ 

It  is  also  his  duty  to  inquire  concerning 
shipwreck,  and  to  find  who  has  possession  oi 
the  goods ;  concerning  treasure-trove,  who  are 
the  finders,  and  where  the  property  is ;  1  Bla. 

Com.  349.  ,  ... 

The  office  has  lost  much  of  the  honor  which 
formerly  appertained  to  it ;  but  the  duties  are 
of  great  consequence  to  society,  both  tor 
briiminf  murderers  to  punishment  and  pro¬ 
tecting 'innocent  persons  from  accusation.  It 
may  often  happen  that  the  imperfections  of 
the  early  examination  enable  one  who  ,s  un¬ 
doubtedly  a  criminal  to  escape.  It  5  F0Por 
in  most  cases  of  homicide  to  procure  the  ex¬ 
amination  to  be  made  by  a  4 

many  cases  it  is  a  coroner  s  duty  so  to  ^ 

C.  &  P.  571.  See  64  Ind.  5-4, 

148;  8  Oreg.  170.  Massachusetts 

Coroners  were  abohshed  m  ^ 

by  act  1877,  c.  200,  an  .  r  jace  medical 
the  power  to  appoint,  w  thm  Pb  jence  of 
examiners,  “men  learned  roake  ex¬ 
medicine,’’  whosedutm  hoW  autops,es 

aminations  of  dead  W"*®  ’  f  dcath  from  vio- 
upon  the  same,an<nnfr^  t  attorneyand  a  jus- 
lence  to  notify  th  faCt. 

tice  of  the  district  of  the  Reg.  385. 

See  Lee,  Coroners,  6  * 
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CORPORAL  (Lilt,  corpus ,  body).  Bodi¬ 
ly  ;  relating  to  the  body  :  as,  corporal  punish¬ 
ment. 

A  non-commissioned  officer  of  the  lowest 
grade  in  an  infantry  company. 

CORPORAL  OATH.  An  oath  which 
the  party  takes  laying  his  hand  on  the  gospels. 
Cowel.  It  is  now  held  to  mean  solemn  oath. 

1  Ind.  184. 

CORPORAL  TOUCH.  Actual,  bodily 
contact  with  the  hand. 

It  was  once  held  that  before  a  seller  of  per¬ 
sonal  property  could  be  said  to  have  stopped 
it  in  transitu ,  so  as  to  regain  the  possession 
of  it,  it  was  necessary  that  it  should  come  to 
his  corporal  touch  ;  but  the  contrary  is  now 
settled.  These  words  were  used  merely  as  a 
figurative  expression.  3  Term,  464  ;  5  East, 
184. 

CORPORATION  (Lat.  corpus ,  a  body). 
A  body,  consisting  of  one  or  more  natural 
persons,  established  by  law,  usually  for  some 
specific  purpose,  and  continued  by  a  succession 
of  members. 

It  is  this  last  characteristic  of  a  corporation, 
sometimes  called  its  immortality,  prolonging  its 
existence  beyond  the  term  of  natural  life,  and 
thereby  enabling  a  long-continued  eifortand  con¬ 
centration  of  means  to  the  end  which  it  was  de¬ 
signed  to  answer,  that  constitutes  its  principal 
utility.  A  corporation  is  modelled  upon  a  state 
or  nation,  and  is  to  this  day  called  a  body  politic 
as  well  as  corporate, — thereby  indicating  its  ori¬ 
gin  and  derivation.  Its  earliest  form  was,  prob¬ 
ably,  the  municipality  or  city,  which  necessity 
exacted  for  the  control  or  local  police  of  the 
marts  and  crowded  places  of  the  6tate  or  empire. 
The  combination  of  the  commonalty  in  this  form 
for  local  government  became  the  earliest  bulwark 
against  despotic  power  :  and  a  late  philosophical 
historian  traces  to  the  remains  and  remembrance 
of  the  Roman  municipia  the  formation  of  those 
elective  governments  of  towns  and  cities  in  mod¬ 
ern  Europe,  which,  after  the  fall  of  the  Roman 
empire,  contributed  so  largely  to  the  preservation 
of  order  and  to  the  protection  of  the  rights  of  life 
and  property  as  to  become  the  foundation  of 
modern  liberty.  McIntosh,  Hist,  of  Eng.  pp.  31, 
32. 

Aggregate  corporations  are  those  which  are 
composed  of  two  or  more  members  at  the 
same  time. 

Civil  corporations  are  those  which  are  cre¬ 
ated  to  facilitate  the  transaction  of  business. 

Ecclesiastical  corporations  are  those  which 
are  created  to  secure  the  public  worship  of 
God.  r 

Eleemosynary  corporations  are  those  which 
are  created  for  the  purposes  of  charities  such 
as  schools,  hospitals,  and  the  like. 

Lay  corporations  are  those  which  exist  for 
secular  purposes. 

Private  corporations  are  those  which  are 
created  wholly  or  in  part  for  purposes  of 
private  emolument.  4  Wheat.  668-  <>  i,t 
907.  •  ’  ' 

Public  corporations  are  those  which  are 
exclusively  instruments  of  the  public  interest. 

•So/e  corporations  are  those  which  by  law 
consist  of  but  one  member  at  any  one  time. 


By  both  the  civil  and  the  common  law  u 
sovereign  authority  only  can  create  a  cn  * 
ration,— a  corporation  by  prescrintirm  ’1’0' 
old  that  the  license  or  charter  which  crll0 
it  is  lost,  being  presumed,  from  the  Ion- 
tinued  exercise  of  corporate  powers  to  1- 
been  entitled  to  them  by  sovereign  p.ant  j 
England,  corporations  are  created  by  rov!l 
charter  or  parliamentary  act;  in  the  United 
States,  by  legislative  act  of  any  state,  or  of 
the  congress  of  the  United  States,— con-rcss 
having  power  to  create  a  corporation,  as^  for 
instance,  a  national  hank,  when  such  a  bodv 
is  an  appropriate  instrument  for  the  exercise 
of  its  constitutional  powers ;  4  Wheat.  424. 

All  corporations,  of  whatever  kind,  are 
moulded  and  controlled,  botli  as  to  what’ they 
may  do  and  the  manner  in  which  they  may 
do  it,  by  their  charters  or  acts  of  incorpora¬ 
tion,  which  to  them  are  the  laws  of  their 
being,  which  they  can  neither  dispense  with 
nor  alter.  Subject,  however,  to  such  limita¬ 
tions  as  these,  or  general  statute  or  constitu¬ 
tional  law,  may  impose,  every  coporation 
aggregate  has,  by  virtue  of  incorporation  and 
as  incidental  thereto,  Jirst,  the  power  of  per¬ 
petual  succession,  including  the  admission, 
and,  except  in  the  case  of  mere  stock  corpo¬ 
rations,  the  removal  for  cause,  of  members; 
second ,  the  power  to  sue  and  be  sued,  to  grant 
and  to  receive  grants,  and  to  do  all  acts  which 
it  may  do  at  all,  in  its  corporate  name ;  third, 
to  purchase,  receive,  and  to  hold  lands  and 
other  property,  and  to  transmit  them  in  suc¬ 
cession  ;  fourth,  to  have  a  common  seal,  and 
to  break,  alter,  and  renew  it  at  pleasure; 
and,  fj'tk,  to  make  by-laws  for  its  govern¬ 
ment,  so  that  they'  be  consistent  with  its  chap¬ 
ter  and  with  law.  Indeed,  at  this  day,  it 
may  be  laid  down  as  a  general  rule  that  a 
corportion  may',  within  the  limits  of  its  eh* af¬ 
ter  or  act  of  incorporation  express  or  inipla* , 
lawfully  do  all  acts  and  enter  into  all  eon- 
tracts  that  a  natural  person  may  do  or  en  e 
into,  so  that  the  same  be  appropriate  as  nu  .u  ■ 
to  the  end  for  which  the  corporation 
created.  . .. 

A  corporation  may  be  dissolved,  if  0  ’ 

ited  duration,  by  the  expiration  of  the  e 
of  its  existence,  fixed  by  charter  or  gen 
law ;  by  the  loss  of  all  its  members,  o  ^ 
integral  part  of  the  corporation,  by  .  ra_ 
otherwise,  if  the  charter  or  act  of  incoip 
tion  provide  no  mode  by  which  such  *°®s  w 
be  supplied  ;  by  the  surrender  of  its  c01  |!rreji- 
franchise  to,  and  the  acceptance  of  the s  . 
der  by,  the  sovereign  authority  ;  a™  ’ 
by  the  forfeiture  of  its  charter  by  the  r.^._ 
of  the  duties  imposed  or  abuse  of  1 1  I  gn_ 
leges  conferred  by-  it ;  the  forfeiture  nei  r 
forced  by  proper  legal  process.  «ublic 

In  England,  a  private  as  well  as  a  £° 
corporation  may  be  dissolved  by  at  itil0ugh 
liament;  but  in  the  United  States,  8  t,e 
the  charter  of  a  public  corporation  ',r  of 
altered  or  repealed  at  pleasure,  the  <  ,!  p,e 
a  private  corporation,  whether  grall,‘'1  ‘v(ju- 
king  of  Great  Britain  previous  to  the 
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i  r  the  legislature  of  any  of  the  states 
°-  mless  in  the  latter  case  express 

IS,  UI**-  _ _  «Aanmrarl  witlnn 


since,  is,  tbat  purpose  reserved,  within 
power  ue  »  (  tbat  clause  of  the  constitu- 

the  P^  Tjnited  States  which,  among  other 

tion  °  Shids  a  state  from  passing  any  “law 
things,,  tox o  li(r.ltiou  ot*  contracts.’ ’  Const, 
impairing  ect°i0;  4  Wheat.  518.  Under 
r  Manse  of  the  constitution  it  has  been  set- 
the  charter  of  a  private  corporation 
^hither  civil  or  eleemosynary,  is  an  executed 
IS  between  the  government  and  the  cor- 
TrSon  and  that  the  legislature  cannot  re- 
5,  impair,  or  alter  it  against  the  consent  or 
without  the  default  of  the  corporation,  judi¬ 
cially  ascertained  and  declared.  Ibid. 

A  corporate  franchise,  however,  as  to  build 
and  maintain  a  toll-bridge,  may,  by  virtue  of 
the  power  of  eminent  domain,  be  condemned 
by  a  state  to  public  uses,  upon  just  compen¬ 
sation,  like  any  other  private  property  ;  6 
How.  507. 

CORPORATOR.  A  member  of  a  corpo¬ 
ration. 

The  corporators  are  not  the  corporation,  for 
either  may  sue  the  other ;  4  McLean,  547  ;  19 
Yt.  187;  3  Mete.  Mass.  44  ;  97  N.  S.  13. 

CORPOREAL  HEREDITAMENTS. 

Substantial  permanent  objects  which  may  be 
inherited.  The  term  land  will  include  all 
such.  2  Bla.  Com.  17. 

CORPOREAL  PROPERTY.  In  Civil 
Law,  That  which  consists  of  such  subjects 
as  are  palpable. 

In  the  common  law,  the  term  to  signify  the 
same  thiug  is  property  in  possession.  It  differs 
from  incorporeal  property,  which  consists  of  choses 
iu  action  and  easements,  as  a  right  of  way,  and 
the  like. 

CORPSE.  The  dead  body  (//.  v.)  of  a 
human  being.  1  Russ.  &  R.  366,  n.  ;  2  Term, 
JJ3;  1  Leach,  497;  8  Pick.  370;  Dig.  47. 

3.  7;  H  7.  38;  Code,  3.  44.  1.  Steal- 
lng  a  corpse  is  an  indictable  offence,  but  not 
arceny  at  common  law ;  Co.  3d  Inst.  203  ;  1 
Kuss.  Cr.  629.  See  Dead  Body. 

CORPUS  (Lat.).  A  body.  The  sub- 
■  ance.  Used  of  a  human  body,  a  corpora- 
of\a  collection  of  laws,  etc.  The  capita  , 
in, 1  Un<^  or  estate  as  distinguished  from  the 

income.  ® 

thPC0RPlJS  COMITATUS.  The  body 
l°uuty  ?  the  inhabitants  or  citizens  of 
the  o  C0Unty>  as  distinguished  from  a  part  of 
290  °Unt^  or  a  Part  °t  its  citizens.  5  Mas 

Coi(?^Pl:rS  CUM  CAUSA.  See  Habeas 
0'{pUcum  Causa. 

offei?.RPyS  DELICTI.  The  body  of  the 

It  t  le  essence  of  the  crime, 
cor,,,.,  ‘ .  ??noral  rule  not  to  convict  unless  the 
the  fact  f, tc**  cau  be  established,  that  is,  unti 
Prirated  t'at  v^e  cr^me  has  been  actually  per- 
uharrrn  ./’ls  been  iirst  proved.  Hence,  on  a 
toiivL,,  1  homicide  the  accused  should  not  he 
hnless  the  deatli  be  first  distinctly 


of 


proved,  either  by  direct  evidence  of  the  fact 
or  by  inspection  of  the  body  ;  Best,  Pres  S 
201  ;  1  Stark.  Ev.  575.  See  6  C.  &  P.  176  ; 

2  Hale,  P.  C.  290;  Whart.  Cr.  Ev.  §  324] 
Instances  have  occurred  of  a  person  bein<» 
convicted  of  having  killed  another,  who,  after 
the  supposed  criminal  has  been  put  to  death 
for  the  supposed  offence,  has  made  his  appear¬ 
ance  alive.  The  wisdom  of  the  rule  is  appa- 
Yent ;  but  it  has  been  questioned  whether,  in 
extreme  cases,  it  may  not  be  competent  to 
3rove  the  basis  of  the  corpus  delicti  by  pre¬ 
sumptive  evidence  ;  3  Benth.  Jud.  Ev.  234; 
Wills,  Cir.  Ev.  105;  Best,  Pres.  §  204.  In 
cases  of  felonious  homicide,  the  corpus  de¬ 
licti  consists  of  two  fundamental  and  neces¬ 
sary  facts :  first,  the  death ;  and  secondly, 
the  existence  of  criminal  agency  as  its  cause ; 
43  Miss.  472.  A  like  analysis  would  apply 
in  the  case  of  any  other  crime.  The  state¬ 
ment  of  the  nature  of  the  corpus  delicti,  by 
Dr.  Wharton  in  his  work  on  Criminal  Evi¬ 
dence,  §  325,  appears  to  be  inaccurate. 

The  presumption  arising  from  the  possession 
of  the  fruits  of  crime  recently  after  its  com¬ 
mission,  which  in  all  cases  is  one  of  fact 
rather  than  of  law,  is  occasionally  so  strong 
as  to  render  unnecessary  any  direct  proof  ot 
what  is  called  the  corpus  delicti.  Thus,  to 
borrow  an  apt  illustration  from  Mr.  Justice 
Maule,  if  a  man  were  to  go  into  the  London 
docks  quite  sober,  and  shortly  afterwards 
were  to  be  found  very  drunk,  staggering  out 
of  one  of  the  cellars,  in  which  above  a  million 
rrallons  of  wine  are  stowed,  “1  think,”  says 
the  learned  judge,  “that  this  would  be  reason¬ 
able  evidence  that  the  man  had  stolen  some 
of  the  wine  in  the  cellar,  though  no  proof 
were  <riven  that  any  particular  vat  had  been 
broached  and  that  any  wine  bad  actuaUy 

been  missed.”  Dears.  284 ,  ‘ ‘  ,  V  § 

129  In  this  case  it  was  proved  that  a 
prisoner  indicted  for  larceny  was  seen  coming 
out  of  the  lower  room  of  a  warehouse  m  the 
London  docks,  in  the  floor  above  which  a 
lar-re  quantity  of  pepper  was  deposited  and 
where  lie  had  no  business  to  be.  He  was 
stopped  by  a  constable,  who  suspected  him 
from  the  bulky  state  of  his  pockets,  and  said, 

“  I  think  there  is  something  wrong  about 

vou  •”  upon  which  the  prisoner  said,  I 

-ou’will  not  be  hard  upon  me;’’  and  then 

could-  not  say  whether  am  FPr roissed; 

stolen,  nor  that  any  pepper  •  prisoner 

but  that  which  was  found  upon  the 1  pi  ^ 
was  of  like  description  with^he^pep^  ^ 
the  warehouse.  It  was  tbese  facts, 

judges  that  the  prisoner, 
was  propbrly  convicted  H  t0  be  con- 

A  confession  aloncor  corpus  delicti; 
sidcred  sufficient  proof  of  Ac  <■ 

26  Miss.  157  ;  lo  '  '  caNONICI  (Lat.  the 
CORPUS  JURIS  rpbe  name  given  to 
body  of  the  canon  law;d-ecrees  and  canons  of 
the  collections  gec  Canon  Law  . 


the  Roman  cl 
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CORPUS  JURIS  CIVILIS.  The  body 
of  the  civil  law.  The  collection  comprising 
the  Institutes,  the  Pandects  or  Digest,  the 
Code,  and  the  Novels,  of  Justinian.  See 
those  several  titles,  and  also  Civil  Law,  for 
fuller  information.  The  name  is  said  to  have 
been  first  applied  to  this  collection  early  in  the 
seventeenth  century. 

CORRECTION.  Chastisement,  by  one 
having  authority,  of  a  person  who  has  com¬ 
mitted  some  offence,  for  the  purpose  of  bring¬ 
ing  him  into  legal  subjection. 

It  is  chiefly  exercised  in  a  parental  manner 
by  parents,  or  those  who  are  placed  in  loco 
parentis.  A  parent  may  therefore  justify  the 
correction  of  the  child  either  corporally  or 
by  confinement ;  and  a  schoolmaster,  under 
whose  care  and  instruction  a  parent  has  placed 
his  child,  may  equally  justify  similar  correc¬ 
tion  ;  but  the  correction  in  both  cases  must  be 
moderate  and  in  a  proper  manner ;  Com.  Dm. 
Pleader ,  3  M,  19 ;  Hawk.  c.  60,  s.  23,  c.  62, 
s.  2,  c.  29,  s.  5 ;  2  Humph.  283  ;  2  Dev.  & 

B.  L.  365. 

The  master  of  an  apprentice,  for  disobedi¬ 
ence,  may  correct  him  moderately;  1  B.  & 

C.  469;  Cro.  Car.  179;  2  Show.  289 ;  10 
-  lart.  La.  38  ;  but  he  cannot  delegate  the  au¬ 
thority  to  another. 

A  master  has  no  right  to  correct  his  ser¬ 
vants  who  are  not  apprentices ;  10  Conn.  455  • 
2  Greenl.  Ev.  §  97 ;  see  Assault  for  cases 
ot  undue  correction. 

Soldiers  are  liable  to  moderate  correction 
from  their  superion*.  For  the  sake  of  main- 
taming  discipline  in  the  navy,  the  captain  of 
a  vessel,  belonging  either  to  the  United  States 
or  to  private  individuals,  may  inflict  moderate 
correction  on  a  sailor  for  disobedience  or  di^ 
orderly  conduct ;  Ab.  Sh.  160  ;  1  Ch.  Pr  7a  . 
14  Johns.  119;  15Mass.  365*  1  B  iv  ’ 

16i  ;  1  Pet.  Adm.  168 ;  Moll.  209';’  1  Ware’ 
83.  Such  has  been  the  general  rule.  But 
flogging  and  other  degrading  punishments  are 
now  forbidden  in  the  army,  navy,  merchant 

liis  wifi-  inoderate^eorr^Hoii  -ThSp'c® 

hurbaid,eor,einr2urt,  f" 

Any  excess  of  correction  by  the 
ter,  officer,  or  captain,  may  rendJr  tl  maS' 
guilty  of  an  assault  and  batten-  and  f  ,1>1urty 
all  its  consequences;  4  Gray  ^Iia^eto 

SAULT.  In  some  prisons,  the  U.f6/8’ 
the  right  to  correct  the  prisoners.  ^CrS  lave 

CORREGIDOR.  In  Spanish  La-m-  « 
magistrate  who  took  cognizance  of  ’  •  A 
misdemeanors,  and  of  civil  matters  «  vST1.008 
New  It..,.  M-rs-  2  W  hite, 


Creditors  secured  by  tLe 


New  Roc.  53. 

CORREI.  In  Civil  Law.  Two  or 

bound  or  secured  by  the  same  oblig;it;0^  more 


Correi  credendi. 

same  obligation. 

Correi  debendi.  Two  or  more  nor 
bound  as  principal  debtors  to  pay  or  r„  r  °ns 
Inst.  3.  3.  74 ;  Calvi^ 

CORRESPONDENCE.  The  Ltt 

written  by  one  person  to  another,  and  th! 
answers  thereto.  See  Lettek  ;  Copvjught 

.  CORRUPTION.  An  act  done  with  an 
intent  to  gnve  some  advantage  inconsistent 
with  official  duty  and  the  rights  of  others 

It  includes  bribery,  but  is  more  comprehensive  • 
because  an  act  may  be  corruptly  dine  though 
the  ad\  antage  to  be  derived  from  it  be  not  oiiercd 
by  another.  Merlin,  Hip. 

Something  against  law:  as,  a  contract  by 
which  the  borrower  agreed  to  pay  the  lender 
usurious  interest.  It  is  said,  in  such  case, 
that  it  was  corruptly  agreed,  etc. 

CORRUPTION  OF  BLOOD.  The  in¬ 
capacity  to  inherit,  or  pass  an  inheritance,  in 
consequence  of  an  attainder  to  which  the  party 
lias  been  subject.  Abolished  by  stats.  3  &  4 
Will.  IV.  e.  106,  and  33  &  34  Viet.  c.  23;  1 
Stepli.  Com.  446. 

"  hen  this  consequence  flows  from  an  at¬ 
tainder,  the  party  is  stripped  of  all  honors  and 
dignities  lie  possessed,  and  becomes  ignoble. 

The  constitution  of  the  United  States,  art. 
3,  s.  3,  n.  2,  declares  that  “no  attainder  of 
treason  shall  work  corruption  of  blood  or  for¬ 
feiture  except  during  the  life  of  the  person 
attainted.” 

The  act  of  July  1 7,  1862  (1 2  St.  at  L.  589), 
for  the  seizure  and  condemnation  of  enemies’ 
estates,  with  the  resolution  of  the  same  date, 
does  not  conflict  with  this  section,  the  for¬ 
feiture  being  only  during  the  life  of  the  of¬ 
fender;  see  9  Wall,  339  ;  11  id.  268;  18  id. 
156,  163  ;  92  U.  S.  202.  See  4  Bin.  Com.  388 ; 

1  Cruise,  Dig.  52;  3  id.  240,  3  78-381,  473; 

1  Chitty,  Cr.  L.  740. 

CORSE-PRESENT.  In  Old  English 
Law.  a  gift  of  the  second  best  beast  be¬ 
longing  to  a  man  at  his  death,  taken  along 
with  the  corpse  and  presented  to  the  priest. 
Stat.  21  Hen.  VIII.  cap.  6 ;  Cowel ;  2  Bla. 
Com.  425. 

.  CORSNED.  In  Old  English  Law.  A 

piece  of  barley  bread,  which,  after  the  pro¬ 
nunciation  of  certain  imprecations,  a  person 
accused  of  crime  was  compelled  to  swallow. 

A  piece  of  cheese  or  bread  of  about  an  oune® 
weight  was  consecwated  with  an  exorcism  desiring 

ot  the  Almighty  that  it  might  cause  convulsions 

and  paleness,  and  find  no  passage,  if  the  11,11 . 
was  really  guilty,  but  might  turn  to  health  am* 
nourishment  if  he  was"  innocent.  SpelmaD> 
filosb.  439.  It  was  then  given  to  the  suspect*1 
person,  who  at  the  same  time  received  the  sacr  - 
hejswallowed  it  easily,  he  was  esteem^ 


ment. 


innocent if~  it"choked* ^Mm^he  cstei 

guilty.  &eo  4  Bla.  Com.  345. 

The  name  of  the  legisl*^'e 
assemblies  of  Spain  and  Portugal. 
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— ^Tin  French  Law.  Gratuitous 
COR""  j  t.rom  the  villages  or  communi- 
labor  «f£jlv  for  repairing  roads,  construct- 


neuriale  are  services  due  the 
Guyot,  Rip.  Univ. ;  3 


imjbndges,  etc. 

Tore*  *et9 
lord  of  the  manor. 

LrOSBERlNG.  In  Feudal  Law.  A  pre 

or  seignorial  right  of  a  lord,  as  to 
ft  feast  himself  and  his  followers  at  his 

tenants’  houses.  Cowel. 

COSENING.  In  Old  English  Law.  An 

offence  whereby  anything  is  done  deceitfully, 
whether  in  or  out  of  contracts,  which  cannot 
be  fidv  termed  by  any  especial  name.  Called 
in  the  civil  law  Stellionatus.  West,  Symb.  pt. 
2. Indictment, §68:  Blount;  4Bla.  Com.  158. 

COSINAGE  (spelled,  also,  Cousinage , 
Cosenage).  A  writ  which  lay  where  the  father 
of  the  (weat-grandfather  of  the  demandant  had 
been  disseised  and  the  heir  brought  his  writ  to 
recover  possession.  Fitz.  N .  B.  221. 

Relationship;  affinity.  Stat.  4  Hen.  III. 
cap.  8;  3  Bla.  Com.  186  ;  Co.  Litt.  160  a. 

COST.  The  cost  of  an  article  purchased 
for  exportation  is  the  price  paid,  with  all  inci¬ 
dental  charges  paid  at  the  place  of  exporta¬ 
tion;  2  Wash.  C.  C.  493.  Cost  price  is  that 
actually  paid  for  goods.  18  N.  Y.  337. 

COST-BOOK.  A  book  in  which  a  num¬ 
ber  of  adventurers  who  have  obtained  permis¬ 
sion  to  work  a  lode,  and  have  agreed  to  share 
the  enterprise  in  certain  proportions,  enter  the 
agreement  and  from  time  to  time  the  receipts 
i  expenditures  of  the  mine,  the  names  of 
t  ie  shareholders,  their  respective  accounts 
with  the  mine,  and  transfers  of  shares.  These 
associations  are  called  “Cost-book  mining 
companies,”  and  are  governed  by  the  genenil 
*l4.°  Partnership.  Lindley  on  Partnership, 

hf'u  111  Practice-  The  expenses  in- 

defrneo  V  t  ie.  parties  m  the  prosecution  or 
ootcace  of  a  suit  at  law. 

*Howa^eIef^8t'n^u*8ke<*  from  fees  in  being  an 
ttinductino'  P.arty  for  expenses  incurred  in 
c  satioa  tofl’n  Ult  V  w  hereas  fees  are  a  compen- 

Pr<>£rress  nf  th.  Cer  for  6erviee8  rendered  in  the 
CaU6e-  11  S.  &  R.  248. 

Cendant  at  «ImCC°Veirab^e  by  either  plaintiff  or 
i°  Plaintiff  bv  ;r°tn.la:v-  They  were  fir6t  given 
1  c.  I  whioir  i,.  le  ,8ta^ute  °f  Gloucester,  6  Edw. 
the  United  States  60  substanrtally  adopted  iu 

his  adversarv'1  'i°  110  Case  recovcr  costs  from 
^hieh  »iv„ '.anles.s  he  can  show  some  statute 
StatuiflT  ‘he  right, 
kmled  bevZT^6  costs  are  not  t0  he  ex- 
strict  I  v .  e ,?  etter’  but  are  to  be  COll- 

l Burr- 1287 .*  4  206  ’ 2  ®tra- 1006’ 1069 ; 

5'^  344.  i  p^Blnn-  J94;  4  S.  &  R.  129; 
They  d’  1  Rlch-  4. 

hierefor,?1!!.!  extend  to  the  government ; 

.  several  !'*n  t  ie  b  nited  States,  or  one 
&0rreceiva«  .  ’  is  a  Party,  they  neither 
^  Vl'led  by  Rt  .os^8’  unless  it  be  so  expressly 
*  statute;  1  s.  &  R.  505;  8  id. 


I5},'  3  C9ra-  7£’  .2  "  heat.  395  ;  12  id.  546  ; 
5  How.  29.  This  exemption  is  founded  on 
the  sovereign  character  of  the  state,  which  is 
subject  to  no  process ;  3  Bla.  Com.  400  * 
Cowp.  366;  3  Penn.  153. 

In  many  cases,  the  right  to  recover  costs  is 
made  to  depend,  by  statute,  upon  the  amount 
of  the  verdict  or  judgment.  Where  there  is 
such  a  provision,  and  the  verdict  is  for  less 
than  the  amount  required  by  statute  to  entitle 
the  party  to  costs,  the  right  to  costs,  in  general, 
will  depend  upon  the  mode  in  which  the  ver¬ 
dict  has  been  reduced  below  the  sum  specified 
in  the  act.  Iu  such  cases,  the  general  rule  is 
that  if  the  amount  be  reduced  by  evidence  of 
direct  payment,  the  party  shall  lose  his  costs; 
but  it  by  set-oil  or  other  collateral  defence,  he 
will  be  entitled  to  recover  them ;  2  Stra.  1911; 

1  Wils.  19  ;  3  id.  48 ;  4  Dough  448 ;  9  Moore, 
P.  C.  623;  2  Chitty,  Bl.  394*';  8  East,  28,  347; 

2  Price,  19;  1  Taunt.  60;  4  Bingh.  169;  1 
Dali.  308,  457  ;  2  id.  74  ;  3  S.  &  R.  388;  13 
id.  287  ;  16  id.  253  ;  4  Penn.  330. 

W  hen  a  ease  is  dismissed  for  want  of  juris¬ 
diction  over  the  person,  no  costs  are  allowed 
to  the  defendant,  unless  expressly  given  by 
statute.  The  difficulty  in  giving  costs,  in  such 
case,  is  the  want  of  power.  If  the  case  be  not 
legally  before  the  court,  it  has  no  more  juris¬ 
diction  to  award  costs  than  it  has  to  grant  re¬ 
lief;  2  W.  &M.  417;  1  Wall.  Jr.  187 ;  2 
Wheat.  363;  9  id.  650;  3  Sumn.  473  ;  15 
Mass.  221;  16  Penn.  200;  4  Dali.  388;  3 
Litt.  332;  2  Yerg.  579;  Wright,  Ohio,  417; 

1  Yt.  488  ;  2  Halst.  168. 

In  equity,  the  giving  of  costs  is  entirely  dis¬ 
cretionary',  as  well  with  respect  to  the  period 
at  which  the  court  decides  upon  them  as  with 
respect  to  the  parties  to  whom  they  are  given. 

In  the  exercise  of  their  discretion,  courts  of 
equity  are  generally'  governed  by  certain  fixed 
principles  which  they'  have  adopted  on  the 
subject  of  costs.  It  was  the  rule  of  the  civil 
law  that  victus  victori  in  expensis  condem- 
natus  est ;  and  this  is  the  general  rule  adopted 
in  courts  of  equity  as  well  as  in  courts  of  law, 
at  least  to  the  extent  of  throwing  it  upon  the 
failing  party  to  show  the  existence  of  circum¬ 
stances  to  displace  the  prima  facie  claim  to 
costs  given  by  success  to  the  party  who  pre¬ 
vails  ;  3  Dan.  Ch.  Pr,  1515-1521. 

An  executor  or  administrator  suing  at  law 
or  in  equity  in  his  representative  capacity  is 
not  personally  liable  to  the  opposite  party'  for 
costs  incase  he  is  unsuccessful,  if  the  litigation 
were  carried  on  in  good  faith  for  the  benefit 
of  the  estate ;  1 1  S.  &  II.  47  ;  15  id.  239  ;  23 
Penn.  471.  But  the  rule  is  otherwise  where 
vexatious  litigation  is  caused  by  the  executor 
or  administrator,  and  where  he  has  been  guilty 
of  fraud  or  misconduct  in  relation  to  the  suit , 

5  Binn.  138  ;  7  Penn.  136,  137  ;  3  lenn.  L. 

J* See*  Double  Costs;  Treble  Costs. 
Consult  Brightly,  Hulloch,  Memfielc , buy  er, 
Tidd,  Costs  ;  the  books  ot  practice  adapted  to 
the  laws  of  each  state. 


COSTS  OF  THE  DAY 
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COSTS  OF  THE  DAY.  Costs  incurred 
in  preparing  for  trial  on  a  particular  day.  Ad. 
Eq.  343. 

In  English  practice,  costs  are  ordered  to  be 
paid  by  a  plaintiff,  who  neglects  to  go  to  trial 
according, to  notice ;  Mozley  &  W.  Law  Die.; 
Lush,  Pr.  496. 

COSTS  DE  INCREMENTO  (increased 
costs,  costs  of  increase).  Costs  adjudged  by 
the  court  in  addition  to  those  assessed  by  the 
jury.  13  IIow.  372. 

The  cost  of  the  suit,  etc.,  recovered  originally 
under  the  statute  of  Gloucester  is  said  to  be  the 
origin  of  costs  de  incremento  ;  Bull.  N.  P.  328  a. 
Where  the  statute  requires  costs  to  be  doubled 
in  case  of  an  unsuccessful  appeal,  costs  de  incre¬ 
mento  stand  on  the  same  footing  as  jury  costs ;  2 
Stra.  1048 ;  Taxed  Costs.  Costs  were  enrolled 
in  England  in  the  time  of  Blackstone  as  increase 
of  damages ;  3  Bla.  Com.  399. 

COTERELLI.  Anciently,  a  kind  of  peas¬ 
antry  who  were  outlaws.  Robbers.  Blount. 

COTERELLUS.  A  cottager. 

Cotercllus  was  distinguished  from  cotarius  in 
this,  that  the  cotarius  held  by  socage  tenure,  but 
the  cotercllus  held  in  mere  villenage,  and  his  per¬ 
son,  issue,  and  goods  were  held  at  the  will  of  the 
lord.  Cowel. 


COTLAND.  Land  held  by  a  cottager, 
whether  in  socage  or  villenage.  •  Cowel  • 
Blount. 

COTSETUS.  A  cottager  or  cottage-holdei 
who  held  by  servile  tenure  and  was  bound  tc 
do  the  work  of  the  lord.  Cowel. 

COTTAGE,  COTTAGIUM.  In  Old 
English  Law.  A  small  house  without  any 
land  belonging  to  it,  whereof  mention  is  made 
in  stat.  4  Edw.  I. 

But,bystat  31  Eliz.  cap.  7,  no  man  may  build 
such  cottage  for  habitation  unless  he  lay  unto  it 
four  acres  of  freehold  land,  except  in  market- 
towns,  cities,  or  within  a  mile  of  the  sea  or  foi 
the  habitation  of  laborers  in  mines,  6lieplierds 
foresters,  sai  ors,  etc  Twenty  years’  possession 

&».T.sys£  T.nssafrsrj 

the  curtilage  will  pass ;  4  Vin.^Abr.  582  ^ 

COTTIER  TENANCY.  A  species  of 
tenancy  in  Ireland,  constituted  by  L  agree- 

Srms  S*  t0  the  blowing 

.  s  •  1  ha*  “ie  tenement  consist  of  a  dwelU 
ing-house  with  not  more  than  half  an  acre  of 
land  ,  at  a  rental  not  exceeding  51.  a  year  • 
the  tenancy  to  be  for  not  more  than  a  mondl 
at  a  time;  the  landlord  to  keen  th»  i“  • 
pood  repair.  Landlord  and  TeSan 
land),  23  &  24  Viet.  c.  154  S 81  A  ^ 

COUCHANT.  Lying ’down.'  Animals 
are  said  to  have  been  levant  and  couchant Xn 
they  have  been  upon  another  person’i  7  , 
damage  feasant,  one  night  at  least  S  i?' 
Com.  9.  *  °  I31a* 

COUNCIL  (Lat.  concilium ,  an  1 v 
The  legislative  body  in  the  govern 
cities  or  boroughs.  An  advisory  boil  m<;nt  °* 
to  aid  the  executive.  See  14  "g"** 

Pick.  517;  4  id.  25.  ^-470;  8 

A  governor’s  council  is  still  retained  iu  60tn 


of  the  states  of  the  United  StateT^7n~!u  ' 
It  is  analogous  in  many  respects  tn?e'5^ 
council  of  the  king  of  Great  Britain  Wvy 
governors  of  the  British  colonies  X^d.°f 
much  more  limited  range  of  duS.  °Ugh  of  * 

See  Phivy  Council. 

COUNSEL.  The  counsellors  who  are  as¬ 
sociated  in  the  management  of  a  parti, ll 
cause,  or  who  act  as  legal  advisers  in  referent 
to  any  matter  requiring  legal  knowledge  ai'i 
judgment.  °  u 

The  term  is  used  both  as  a  singular  and  plural 
noun,  to  denote  one  or  more;  though  it  is  „er 
haps  more  common,  when  speaking  of  one  of 
several  counsellors  concerned  in  the  management 
of  a  case  iu  court,  to  say  that  he  is  “  of  counsel.” 

Knowledge.  A  grand  jury  is  sworn  to 
keep  secret  “the  commonwealth’s  counsel 
their  fellows’,  and  their  own  ” 


COUNSELLOR  AT  LAW.  An  officer 
in  the  supreme  court  of  the  United  States, 
and  in  some  other  courts,  who  is  employed  by 
a  party  in  a  cause  to  conduct  the  same  on  its 
trial  on  his  behalf. 


He  differs  from  an  attorney  at  law. 

In  the  supreme  court  of  the  United  States,  the 
two  degrees  of  attorney  and  counsel  were  at 
first  kept  separate,  and  no  person  was  permitted  to 
practise  in  both  capacities,  but  the  present  prac¬ 
tice  is  otherwise ;  Weeks,  Attorneys,  54.  It  is 
the  duty  of  the  counsel  to  draft  or  review  and 
correct  the  special  pleadings,  to  manage  the 
cause  on  trial,  and,  during  the  whole  course  of 
the  suit,  to  apply  established  principles  of  law 
to  the  exigencies  of  the  case ;  1  Kent,  307.  In 
England  the  term  “  counsel”  is  applied  to  a  bar¬ 
rister. 

Generally,  in  the  courts  of  the  United  States, 
the  same  person  performs  the  duties  of  counsellor 
aud  attorney  at  law. 

In  New  York,  the  rules  established  by  the 
court  of  appeals,  in  September,  1877,  provide 
for  an  examination  and  admission  as  a  coun¬ 
sellor  after  two  years’  practice  as  an  attorney  , 
Throop’s  Code,  §  56.  The  distinction  is  also 


preserved  in  New  Jersey. 

In  giving  their  advice  to  their  clients, 
counsel  have  duties  to  perforin  to  their  clients 
to  the  public,  and  to  themselves.  In  J 
cases  they  have  thrown  upon  them  somethin? 
which  they  owe  to  their  administration  oi 
justice,  as  well  as  to  the  private  interests  o 
their  employers.  The  interests  propoun  e( 
for  them  ought,  in  their  own  apprehension, 
to  be  just,  or  at  least  fairly  disputable,  ^ 
when  such  interests  are  propounded,  ^ 
ought  not  to  be  pursued  per  Jos  et  neJaSuoT 
Hagg.  Adm.  222.  An  attorney  and  counsel 
is  not  an  officer  of  the  United  States,  11 
an  officer  of  the  court.  His  rijffit  to 
for  suitors  and  to  argue  causes  is  not  a  n] 
indulgence,  revocable  at  the  pleasure  0 
court,  or  at  the  command  of  the  legis  a  , 

H  a  right  of  which  he  can  be  deprived  °’U^s- 


CONFIDENTIAL  COMMUNICATIONS- 

COUNT  (Fr.  comte;  from  the  Lat 
comes).  An  earl. 


COUNT 
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COUNTERPART 


v  ag  a  distinct  title  to  the  Saxon 
11  “'retained  in  countess,  viscount,  and 

T.  L. ;  1  Bla.  Com.  31)8. 

^  Pleading  (Fr.  conte,  a  narrative).  The 
statement  ot  Ins  cause  of  action. 

P‘  word,  derived  from  the  French  conte ,  a 
1  tive  is  in  our  old  law-books  used  synony- 
nar  ,vith  declaration;  but  practice  has  in- 
Sced  the  following  distinction.  When  the 
Sift’s  complaint  embraces  only  a  single  cause 
P  .  ion  and  he  makes  only  one  statement  of 
•/  h  t  statement  is  called,  indifferently,  a  de- 
plamtion  or  count;  though  the  former  is  the 
more  usual  term.  But  when  the  suit  embraces 
two  or  more  causes  of  action  (each  of  which,  of 
course,  requires  a  different  statement),  or  when 
the  plaintiff  make  two  or  more  different  state¬ 
ments  of  one  and  the  same  cause  of  action,  each 
several  statement  is  called  a  count,  and  all  of 
them,  collectively,  constitute  the  declaration.  In 
all  cases,  however,  in  which  there  are  two  or  more 
counts,  whether  there  is  actually  but  one  cause 
of  action  or  several,  each  count  purports,  upon 
the  face  of  it,  to  disclose  a  distinct  right  of  action, 
unconnected  with  that  stated  in  any  of  the  other 
counts. 

One  object  proposed  in  inserting  two  or 
more  counts  in  one  declaration  when  there  is 
in  fact  but  one  cause  of  action,  is,  in  some 
cases,  to  guard  against  the  danger  of  an  in¬ 
sufficient  statement  of  the  cause,  where  a 
doubt  exists  as  to  the  legal  sufficiency  of  one 
or  another  of  two  different  modes  of  declar¬ 
ing;  but  the  more  usual  end  proposed  in 
inserting  more  than  one  count  in  such  case  is 
to  accommodate  the  statement  to  the  cause, 
as  far  as  may  be,  to  the  possible  state  of  the 
Pr°of  to  be  exhibited  on  trial,  or  to  guard,  if 
possible,  against  the  hazard  of  the  proofs 
varying  materially  from  the  statement  of  the 
Cause  °f  action ;  so  that,  if  one  or  more  of 
s^eral  counts  be  not  adapted  to  the  evidence, 
*0If  other  of  them  maybe  so;  Gould,  PL 
is  Sn ,2’  3>  4  i  Steph.  Pl.  266-269  ;  Doc - 
AhflT  i  #  I?8?  3  Com.  Dig.  291;  Dane, 
Index ;  Bouvier,  Inst.  Index.  In  real 
cmmtV^e  declaration  is  usually  called  a 
1  •  Steph.  PL  29.  See  Common  Counts. 

^?yNT  AND  COUNT-OUT.  These 
lion  ^  rVG  a  ^clinical  sense  in  a  count  of  the 
Pari 6  pfaCC°mm0aS  tke  speaker.  May, 

name' (sPe^ed>  also,  Compter).  The 
Wlon  v  V°  P™ons  formerly  standing  in 
PouhrvV  110w  demolished.  They  were  the 
Cowof-  and  Wood  Street  Counter. 

Con  "  hlS  K  L’  D-  ?  Coke’  4th  Inst-  248‘ 
^ade  inNTE^  AFFIDAVIT.  An  affidavit 
is  aHowed^OS1u  °n  t0  ?ne  *drCftdy  made.  This 
s°me  casesm  preliminary  examination  of 

2  ^  kond  to  idemnify. 

"CLAIM*  A  liberal  practice 
^upeium  ^  tke  formed  codes  of  p  roce- 
P^hendi,,^.11'^  ^ie  United  States,  aim  com- 
?'p.,  |iKcoupment  and  Set-off, 
The  X,.iL\’ro;l<lor  than  either. 

J-ork  code  thus  defines  it : — 


The  counter-claim  must  tend,  in  sonic  wav  to 
diminish  or  defeat  the  plaintiffs  recovery  ^nd 
must  be  one  of  the  following  causes  of  Xion 
against  the  plaintiff,  or,  in  a  proper  ease,  against 
the  person  whom  he  represents,  and  in  favor  of 
the  defendant,  or  of  one  or  more  defendants 
between  whom  and  the  plaintiff  a  separate  jude- 
ment  may  be  had  in  the  action  b 

1.  A  cause  of  action  arising  out  of  the  contract 
or  transaction,  6et  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff’s  claim,  or  connected 
with  the  subject  of  the  action. 

2,  In  an  action  on  contract,  any  other  cause  of 
action  on  contract  existing  at  the  commencement 
of  the  action.  N.  Y.  Code,  1877,  §  501.  See  21 
N.  Y.  191 ;  51  id.  327  ;  67  id.  48  ;  21  Hun,  240  ;  8 
How.  Pr.  122,  335;  12  id.  310;  35  Wis.  618;  82 
N.  C.  356 ;  66  Ind.  498  ;  25  Minn.  210. 

COUNTER-LETTER.  An  agreement 
to  recovery  where  property  lias  been  passed 
by  absolute  deed  with  the  intention  that  it 
shall  serve  as  security  only.  A  defeasance 
by  a  separate  instrument.  11  Pet.  351. 

COUNTER-SECURITY.  Security  given 
to  one  who  has  become  security  for  another, 
the  condition  of  which  is,  that  if  the  one  who 
first  became  surety  shall  be  damnified,  the 
one  who  gives  the  counter-security  will  in¬ 
demnify  him. 

COUNTERFEIT.  In  Criminal  Law. 

To  make  something  false  in  the  semblance  of 
that  which  is  true.  It  always  implies  a  fraud¬ 
ulent  intent.  It  refers  usually  to  imitations 
of  coin  or  paper  money.  See  Yin.  Abr. 
counterfeit ,*  R.  M.  Charlt.  151 ;  1  Ohio, 
185.  Forgery. 

COUNTERMAND.  A  change  or  recall¬ 
ing  of  orders  previously  given. 

. Express  countermand  takes  place  when 
contrary  orders  are  given  and  a  revocation  oi 
the  prior  orders  is  made. 

Implied  countermand  takes  place  when  a 
new  order  is  given  which  is  inconsistent  w ith 
the  former  order. 

When  a  command  or  order  has  been  given, 
and  property  delivered,  by  which  a  right  vests 
in  a  third  person,  the  party  giving  the  order 
cannot  countermand  it.  For  example,  it  a 
debtor  should  deliver  to  A.  a  sum  of  money  to 
be  paid  to  13,  his  creditor,  13  has  a  vested 
ri^ht  in  the  money,  and,. unless  he  abandon 
that  right  and  refuse  to  take  the  money,  the 
debtor°eannot  recover  it  from  A.  1  Rolle, 
Abr.  82,  pi.  13;  Yelv.  164;  Styles,  296. 
See  3  Co.  26  6;  2  Yentr.  298;  10  Mod.  43- . 
Yin.  Abr.  Countermand  (A,  1), 

(D)  ;  9  East,  49  ;  Bac.  Abr.  Bailment  (DJ I , 
Com.  Dig.  Attorney  (B,  9),  (C,  8) ;  D  , 
Abr.  Countermand. 

COUNTERPART.  Formerly,  each  party 

to  an  indenture  executed  a  sepa  t 

that  part  which  was  executed  b^tlie^  ^ 

was  called  the  original,  an  parties 

terparts.  It  is  not.  us,  for.., 11^ J  ^ 
to  execute  every  part , 

all  originals ;  to  a  ground-rent 

In  granting  lots  - J  parties  execute 

the^deeds?  of* which  there  are  two  copies: 


COUNTERPLEA 
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although  both  are  original,  ,  one  of  them  is 
sometimes  called  the  counterpart.  See  12 
Vin.  Abr.  104;  Dane,  Abr.  Index;  7  Com. 
Dig.  443  ;  Merlin,  R6p.  Double  Ecrit . 

COUNTERPLEA.  In  Pleading.  A 

plea  to  some  matter  incidental  to  the  main  ob¬ 
ject  of  the  suit,  and  out  of  the  direct  line  of 
pleadings.  2  Wms.  Saund.  45  h.  Thus, 
counteiylea  of  oyer  is  the  defendant’s  allega¬ 
tions  why  oyer  of  an  instrument  should  not 
be  granted.  Counterplea  of  aid  prayer  is  the 
demandant’s  allegation  why  the  vouchee  of 
the  tenant  in  a  real  action,  or  a  stranger  who 
asks  to  come  in  to  defend  his  right,  should 
not  be  admitted.  Counterplea  of  voucher  is 
the  allegation  of  the  vouchee  in  avoidance  of 
the  warranty  after  admission  to  plead.  Coun¬ 
terpleas  are  of  rare  occurrence.  T.  L. ;  Doc - 
trian  Plac .  300;  Com.  Dig.  Voucher  (B,  1, 
2) ;  Dane,  Abr. 

COUNTRY.  A  word  often  used  in  plead¬ 
ing  and  practice.  Usually  signifies  a  jury,  or 
the  inhabitants  of  a  district  from  which  a  jury 
is  to  be  summoned.  3  Bla.  Com.  349;  4  id. 
349 ;  Steph.  Pl.  73,  78,  230. 


COUNTY.  One  of  the  civil  divisions  of  a 
country  for  judicial  and  political  purposes.  1 
Bla.  Coin.  113.  Etymologically,  it  denotes 
that  portion  of  the  country  under  the  imme¬ 
diate  government  of  a  count.  1  Bla.  Com. 
116. 

The  United  States  are  generally  divided 
into  counties.  Counties  are,  in  many  of  the 
states,  divided  into  townships  or  towns.  In 
the  New  England  States,  however,  towns  are 
the  basis  of  all  civil  divisions,  and  the  coun¬ 
ties  are  rather  to  be  considered  as  aggregates 
ot  towns,  so  far  as  their  origin  is  concerned. 
In  Pennsylvania,  the  state  was  originally  di¬ 
vided  into  three  counties  by  William  Penn. 
See  Proud’s  Hist.  vol.  1,  p.  234:  vol.  2,  d 

ono  1  ’  r* 


In  some  states,  a  county  is  considered  a  cor¬ 
poration;  l  HI.  115;  in  others,  it  is  held  ; 
quasi  corporation ;  16  Mass.  87;  9  Me.  88: 
8  Johns.  385 ;  SMunf.  102.  In  regard  to  th< 
division  of  counties,  see  1 1  Mass.  399  ;  6  J  J 
Marsh.  147;  4  Halst.  357 ;  5  Watts,  87  ;  i 
Cow.  640;  89  Penn.  419;  8  Baxt.  74  ;  id 
8.  648;  33  Ark.  191  ;  ; 

o  Ileisk.  294.  A  county  may  be  required  by 
act  of  legislature  to  build  a  public  work  out¬ 
side  the  county  limits,  where  it  is  of  special 
interest  to  the  people  of  the  countv;  104 
Mass.  236  ;  50  Md.  245.  The  terms  “  county” 
and  ‘‘people  of  the  county”  are,  or  may  be, 
used  interchangeably ;  58  Mo.  I75. 

In  the  English  law,  this  word  signifies  the 
same  as  shire,— county  being  derived  from  the 
French,  and  shire  from  the  Saxon.  Both  these 
words  signify  a  circuit  or  portion  of  the  realm 
into  which  the  whole  kind  is  divided,  for  the 
better  government  thereof  and  the  more  easy 
administration  of  justice.  There  is  no  part 
of  England  that  is  not  within  some  county  • 
and  the  shire-reeve  (sheriff  )  was  the  governor 
01  the  province,  under  the  comes,  earl,  or  count. 


COUNTY  COMMISSIONERS 

tain  officers  generally  intrusted  with  th  Cer' 
intendenee  of  the  collection  of  the  count SUper' 
and  the  disbursements  made  for  the  •taxcs 
They  are  invested  by  the  local  laws  w;£nt)> 
ous  powers.  In  some  of  the  states  tCyT' 
called  supervisors.  ■  are 

COUNTY  CORPORATE.  A  citv 
town,  with  more  or  less  territory  anneLT 
constituting  a  county  by  itself,  l  Bla  (7  ’ 
120.  Something  similar  to  this  exists'in  £ 
country  in  regard  to  Philadelphia,  New  York 
and  Boston.  See  4  Mo.  App.  347.  They 
differ  in  no  material  points  from  other  counties 


COUNTY  COURT.  In  English  Law 

Tribunals  of  limited  jurisdiction,  originally 
established  under  the  statute  9  &  10  Viet  c 
95. 


They  had  at  their  institution  jurisdiction  of 
actions  for  the  recovery  of  debts,  damages,  and 
demands,  legacies,  and  balances  of  partnership 
accounts,  where  the  sum  sued  for  did  not  exceed 
twenty  pounds.  It  has  6inc*e  been  much  extended, 
especially  in  cases  where  the  parties  give  assent 
in  writing.  They  are  chiefly  regulated  by  stat.  9 
&  10  Viet.  c.  95 ;  12  &  13  Viet.  c.  101 ;  13  <fc  14 
Viet.  c.  61 ;  15  &  16  Viet.  c.  54  ;  19  &  20  Viet.  c. 
108  ;  21  &  22  Viet.  c.  74.  See  3  Bla.  Com.  35. 


Tribunals  of  limited  jurisdiction  in  the 
county  of  Middlesex,  established  under  the 
statute  22  Geo.  II.  c.  33. 

These  courts  are  held  once  a  month  at 
least  in  every  hundred  in  the  county  of  Mid¬ 
dlesex,  by  the  county  clerk  and  a  jury  ot 
twelve  suitors,  or  freeholders,  summoned  tor 
that  purpose.  They  examine  the  parties  un¬ 
der  oath,  and  make  such  order  in  the  case  as 
they  shall  judge  agreeable  to  conscience.  3 
Steph.  Com.  452  ;  3  Bla.  Com.  83. 

The  county  court  was  a  court  of  great  antiquity, 
and  originally  of  much  splendor  and  importune - 
It  was  a  court  of  limited  jurisdiction,  iuciacii 
the  jurisdiction  of  the  sheriff,  in  which,  h°we  > 
the  suitors  were  really  the  judges,  wnue 
sheriff  was  a  ministerial  officer.  It  had  jui  * 
tion  of  personal  actions  for  the  recovery  o.  ‘ 
debts,  and  of  many  real  actions  prior  to  tne 
lition.  By  virtue  of  a  justicies ,  it  might  euL  t 
jurisdiction  of  personal  actions  to  any  a  - 
At  this  court  all  proclamations  of  laws,  ^ 
ries,  etc.,  were  made,  and  the  elections  \  to0fc 

officers  as  sheriffs,  coroners,  and  ot  i  *-  ^ 

place.  In  the  time  of  Edward  I.  ^icnity* 
the  earl  and  bishop,  and  wras  of  iest  to  a 
It  was  superseded  by  the  courts  ot  xv  4  t0  tjie 
great  degree ;  and  these,  in  turn,  gave  J  cufled 
new  county  courts,  as  they  are  sometimes 
distinctively.  .  of 

In  American  Law.  Courts  in  1 
the  states  of  the  United  States  an(v ? aCCounts 
of  widely  varying  powers.  J1 
of  the  various  states  and  the  article  - 
COUNTY  PALATINE.  A  count) 
sessing  certain  peculiar  privileges.  ^  singly 
The  owners  of  such  counties  paid0/1' 
powers  within  their  jurisdictions,  a*  _  c0untieS 
ing  crimes,  issuing  writs,  etc.  he  cro"D’ 

have  either  passed  into  the  hands  to  a  gre^ 
or  have  lost  their  peculiar  Pnvi£T  The 
degree.  1  Bla.  Com.  117 ;  4  id. 
is  derived  from  palatium  (palace;, 
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■ — rT^ctlie  earls  anciently  had  palaces  and 
state.  Cowel:  Spcl. ;  1  Bla. 
pginUinea  -  CoCRTS  OF  TUB  Counties  Pala- 
Coro* 11 '• 

Bounty  SESSIONS.  In  England,  the 
twt  of  General  Quarter  Sessions  of  the  Peace 

bne>^v°"ciwDir'q“'^rof 

COUPONS.  Those  ports  of  a  commercial 
instrument  which  are  to  be  cut,  and  which  are 
evidence  of  something  connected  with  the 
contract  mentioned  in  the  instrument.  They 
are  (renerally  attached  to  certificates  of  loan, 
There  the  interest  is  payable  at  particular 
periods,  and,  when  the  interest  is  paid,  they 
£re  cut  off  and  delivered  to  the  payor.  In 
England,  they  are  known  as  warrants  or  dim- 
dtnd  warrants,  and  the  securities  to  which 
thevbelonn,  debentures.  13  C.  B.  372.  In 
the  United  States  they  have  been  decided  to 
be  negotiable  instruments,  upon  which  suit 
may  be  brought  though  detached  from  the 
bond;  53  Ind.  191;  44  Penn.  63;  21  How. 
529;  109  Mass.  88  ;  22  Gratt.  833  ;  14  Wall. 
282;  20  Wall.  583  ;  at  least  when  negotiable 
on  their  face;  43  Me.  232;  49  id.  507;  23 
Am.  Rep.  315;  82  N.  C.  382;  12  s.  C.  200. 
Otherwise,  in  1  Biss.  105,  if  the  bond  to  which 
the  coupons  were  attached  was  not  nego¬ 
tiable;  see  43  Me.  232;  and  otherwise  if  not 
payable  to  bearer  or  order ;  66  N.  Y.  14  ;  see 
28  Conn.  121.  Dividend  warrants  of  the  Bank 
o:  England  made  payable  to  a  particular  per¬ 
son,  but  not  containing  words  of  transfer,  were 
^  )not  to  be  negotiable,  notwithstanding 
9  (1  r  been  so  custom  for  sixty  years  ; 
"•  '  396.  A  purchtiser  of  overdue  cou- 
pwi  takes  onl/  the  title  of  his  vendor;  18 
rat.  750;  1  Hughes,  410.  Negotiable cou- 
P°nsare  entitled  to  days  of  grace  ;  66  N.  Y. 

•  'Jones,  Railroad  Securities,  §  326. 
suit  0,1  couPons  mny  be  recovered  in  a 
4-0 .0a0!,Tr  oul)ons  i  44  Penn.  75;  3  McLean, 
39;!  502  5  96  51;  57  N.  II. 

of’6oN- C- 234;  41  Barb.  9.  The  rate 
on  tlm  ^  Provl<led  for  in  the  bond  continues 
%  rl^0uP0n  till  it  is  merged  in  judgment ; 

S'5!;  I” «*.  M?sNeJ.ll9;M 

50i  •  in  u  J  contra .  22  How.  118;  32  Md. 
Critics  (  «  1  22^*  See  Jones,  Railroad  Se- 
barje^K  .  j,  ‘  A  suit  on  the  coupon  is  not 
suit  0n  a  ,e  Statute  of  Limitations  unless  a 
.2*2;otl  ,  •  would  be  barred;  14  Wall, 
into’tu  1  rwJ? e’  "  ben  the  coupons  have  passed 
the  bond  a  Party  who  does  not  hold 

^tiorisAn’  ”  ulb  583.  As  to  practice  in 
See  JonCOUPnn?  5  Soe  9  Wall.  477. 

^tporat..  cS’  .abroad  Securities;  Clemens, 
Cities,  ecurities ;  Cavanaugh,  Money  Se- 

W.  ^-,I)E  CASSATION.  In  French 

♦iUrt  of  fin^i  suI)reme  judicial  tribunal  and 
•  title  0/  J°SOrt’  estabbshed  1790,  under 
n6lmai  ^ e  Cassation,  and  re- 
l  /0rty-ni  ! >ent:  namc  1802.  It  is  composed 
l®1*  )  c°UU9ellors  and  judges,  including 

^  an  uttr!  nt  an<^  tliree  presidents  of  cham- 
iney.gcnerai  and  six  advocates- 


general,  one  head  registrar  and  four  deputy 
registrars  appointed  by  the  head  registrar,  and 
a  certain  number  of  ushers.  Jones,  French 
Bar,  22 ;  Guyot,  Rip.  Univ. 

The  jurisdiction  of  the  court  is  only  on  error 
shown  in  the  proceedings  of  the  lower  courts 
m  matters  of  law,  taking  the  facts  as  found 
by  the  lower  courts. 


COURSE.  The  direction  of  a  line  with 
reference  to  a  meridian. 

A\  here  there  are  no  monuments,  the  land 
must  be  bounded  by  the  courses  and  distances 
mentioned  in  the  patent  or  deed  ;  4  Wheat. 
444  ;  3  Pet.  96  ;  3  Murph.  82  ;  2  Ii.  &  J. 
267  ;  5  id.  254.  When  the  lines  are  actually 
marked,  they  must  be  adhered  to  though  they 
vary  from  the  course  mentioned  in  the  deeds; 
2  Over.  304  ;  7  Wheat.  7.  See  3  Call,  239; 
7  T.  B.  Monr.  333.  See  Boundary. 

COURSE  OF  TRADE.  What  is  usually 
done  in  the  management  of  trade  or  business. 

Men  are  presumed  to  act  for  their  own  in¬ 
terest,  and  to  pursue  the  way  usually  adopted 
by  men  generally :  hence  it  is  presumed  in 
law  that  men  in  their  actions  will  pursue  the 
usual  course  of  trade. 


COURSE  OF  THE  VOYAGE.  By  this 
term  is  understood  the  regular  and  customary 
track,  if  such  there  be,  which  a  ship  takes  in 
going  from  one  port  to  another,  and  the  shortest 
way.  Marsh.  Ins.  185. 


COURT  (Fr.  cour,  Dutch,  Jcoert ,  a  yard). 
In  Practice.  A  body  in  the  government  to 
which  the  public  administration  of  justice  is 
delegated. 

The  presence  of  a  sufficient  number  of  the 
members  of  such  a  body  regularly  convened 
in  an  authorized  place  at  an  appointed  time, 
engaged  in  the  full  and  regular  performance 
of  its  functions ;  20  Ala.  446  ;  20  Ark.  77. 

The  place  where  justice  is  judicially  ad¬ 
ministered.  Co.  Litt.  58  o;  S  I>la.  Com.  23, 
25.  See  45  Iowa,  501.  • 

The  judge  or  judges  themselves,  when  duly 

convened. 


The  term  is  used  in  all  the  above  senses,  though 
it  infrequently  in  the  third  sense  given.  The 
•plication  of  the  term— which  originally  de¬ 
nted  the  place  of  assembling — to  denote  the  as- 
rnblage,  strikingly  resembles  the  similar  appli- 
tion  of  the  Latin  term  curia  (if,  indeed,  it  be 
•t  a  mere  translation),  and  is  readily  explained 
-  the  fact  that  the  earlier  courts  were  merely 
semblages,  in  the  court-yard  of  the  baron  or 
the  king  himself,  of  those  who  were  qualified 
id  whose  duty  it  was  so  to  appear  at  eta  ■ 
nes  or  upon  summons.  Traces  of  this  us.  ffc 
>d  constitution  of  courts  still  remain  in^the 
urts  baron,  the  various  courts  for  t 
ipcacliments  in  England  and  *b®  ^JJj^ent  ^ 
id  in  the  control  exercised  by  the  gtates 

lgland  and  the  legislatures  of ph01I'ttI, Nation  of 
the  United  States  over_  modern  times, 
urts  of  justice,  as  constitu  •  8,ju  the  High 

deed,  the  English  parliamei  t  e  the 

mrt  of  Parliament,  and  In  as  they 

uted  legislative  bodies  succeeded)  have 

nd  the  body  to  »•  ,  the  General  Court. 
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United  States  which  existed  as  colonies  prior  to 
the  revolution,  most  of  these  judicial  functions 
were  early  transferred  to  bodies  of  a  compacter 
organization,  whose  sole  function  was  the  public 
administration  of  justice.  The  power  of  impeach¬ 
ment  of  various  high  officers,  however,  is  still  re¬ 
tained  by  the  legislative  bodies  both  in  England 
and  the  United  States,  and  is,  perhaps,  the  only 
judicial  function  which  has  ever  been  exercised 
by  the  legislative  bodies  in  the  newer  states  of  the 
United  States.  These  more  compact  bodies  are 
the  courts ,  as  the  term  is  used  in  its  modern  ac¬ 
ceptance. 

The  one  common  and  essential  feature  in  all 
courts  is  a  judge  or  judges — so  essential,  indeed, 
that  they  are  even  cailed  the  court ,  as  distin¬ 
guished  from  the  accessory  and  subordinate  offi¬ 
cers  ;  8  Ind.  239;  53  Mo.  173  ;  see  19  Vt.  478.  Courts 
of  record  are  also  provided  with  a  recording  officer, 
variously  known  as  clerk,  prothonotary,  register, 
etc. ;  while  in  all  courts  there  are  counsellors,  at¬ 
torneys,  or  similar  officers  recognized  as  peculiarly 
suitable  persons  to  represent  the  parties  actually 
concerned  in  the  causes,  who  are  considered 
as  officers  of  the  court  and  assistants  of  the 
judges,  together  with  a  variety  of  ministerial  offi¬ 
cers,  6uch  as  sheriffs,  constables,  bailiffs,  tip- 
staves,  criers,  etc.  For  a  consideration  of  the 
functions  of  the  various  members  of  a  court,  see 
the  various  appropriate  titles,  as  Jury,  Sheriff, 
etc. 


Courts  are  said  to  belong  to  one  or  more  of 
the  following  classes,  according  to  the  nature 
and  extent  of  their  jurisdiction,  their  forms 
df  proceeding,  or  the  principles  upon  which 
they  administer  justice,  viz.: — 

Admiralty .  See  Admiralty. 

Appellate,  which  take  cognizance  of  causes 
removed  from  another  court  by  appeal  or  writ 
of  error.  See  Appeal;  Appellate  Juris¬ 
diction  ;  Division  of  Opinion. 

Civil ,  which  redress  private  wrongs.  See 
Jurisdiction. 


.  Criminal,  which  redress  public  wrongs,  tha 
is,  crimes  or  misdemeanors. 

Ecclesiastical.  See  IjCClesiasticai 
Courts. 

.  Cf  equity,  which  administer  justice  accord 
mg  to  the  principles  of  equity.  See  Equity 
Court  of  Equity  ;  Court  of  Chancery 
UJ  general  jurisdiction,  which  have  cogni- 
zance  of  and  may  determine  causes  various  ir 
their  nature. 

Inferior,  which  are  subordinate  to  otliei 

<>J  limited  or  special  jurisdiction ,  which 
take  cognizance  of  a  lew  specified  matters 

Local,  which  have  jurisdiction  of  cause' 
occurring  in  certain  places  only,  usually  the 
limits  ot  a  town  or  borough,  or,  in  England 
of  a  barony.  See  Local  Courts.  ’ 

Martial.  See  Court-Martial 

of  reC°ri'  ‘l,0“  "hi“h  '«  court, 

Of  original  jurisdiction,  which  have  i,,™* 
diction  of  causes  in  the  first  instance  J  « 
Jurisdiction.  “Stance.  See 

°J  record.  See  Court  of  Record. 


.  wIuch  aye  those  of  immediT^ 

nsdiction  between  the  inferior  •uni  teJu' 

courts;  also,  those  of  controlling 
gutshed  from  those  of  subordinate  ; 
tion.  4  Bosw.  547.  L  Junsdie, 

Supreme,  ^  which  possess  the  highest 
controlling  jurisdiction;  also,  in  some  1?  d 
a  court  ot  higher  jurisdiction  than  the  sUIt?S’ 
courts,  though  not  the  court  of  final  res™ 
See  Court  of  Record.  0rL 

COURT  OF  ADMIRALTY.  See  A, 

miralty  ;  Courts  of  the  United  States’ 
COURT  OF  ANCIENT  DEMESNP 
In  English  Law.  A  court  of  peculiar  con 
stitution,  held  by  a  bailiff  appointed  by  the 
king,  in  which  alone  the  tenants  of  the  kins’, 
demesne  could  be  impleaded.  2  Burr  1046- 
1  Spence,  Eq.  Jur.  100;  2  Bla.  Com’  99-  i 
Report  Eng.  Real  Prop.  Comm.  28,  29-’  1 
Steph.  Com.  224;  3  &  4  W.  IV.,  c.  74  8S4 
5,  6.  bS  ’ 


COURT  OF  APPEAL,  HER  MAJ¬ 
ESTY’S.  Established  by  the  Supreme  Court 
of  Judicature  Acts  of  1873  and  1875.  To  it 
is  transferred  the  jurisdiction  of  the  lord  chan¬ 
cellor  and  lords  justices  of  the  court  of  appeal 
in  chancery,  that  of  the  court  of  exchequer 
chamber,  also  that  exercised  by  the  judicial 
committee  of  the  privy  council  on  appeal  from 
the  high  court  of  admiralty  or  from  any  order 
in  lunacy  made  by  the  lord  chancellor,  or  any 
other  person  having  jurisdiction  in  lunacy. 
No  appeals  can  be  brought  from  the  court  of 
appeal  to  the  house  of  lords  or  the  privy 
council.  See  Judicature  Acts. 

COURT  OF  APPEALS.  In  American 
Law.  An  appellate  tribunal  which,  in  Ken¬ 
tucky,  Maryland,  and  New  York,  is  the  court 
of  last  resort.  In  Delaware  and  New  Jersey, 
it  is  known  as  the  court  of  errors  and  appeals; 
in  Virginia  and  West  Virginia,  the  supreme 
court  of  appeals ;  in  Texas  the  court  ol  ap¬ 
peals  is  inferior  to  the  supreme  court,  for 
the  judicial  system  of  each  state,  see  the 
articles  on  the  several  states. 


COURT  OF  ARBITRATION  OF  THE 
CHAMBER  OF  COMMERCE  OF  NEW 
YORK.  Organized  in  1874,  for  the  settle¬ 
ment  of  controversies  of  a  mercantile  nature 
in  the  city  of  New  York.  Where  all  the 
parties  are  regular  members  of  the  chamber 
oi  commerce,  either  may  summon  the  opp°* 
site  party  before  this  court.  Other  parties 
may  voluntarily  submit  to  its  decision  sue 
questions  arising  in  the  port  of  New  i°r  ' 
A11  official  arbitrator  presides,  but  others  11 
be  named  by  the  parties  to  sit  with  him,  aI* , 
counsel  may  be  employed.  The  decision  0 
this  court  is  final,  and  is  in  the  form  0  . 

award  by  the  arbitrator.  N.  Y.  Laws,  1  ’ 

278,  and  1875,  c.  495. 

COURT  OF  ARCHDEACON.  The 
most  inferior  of  the  English  eeclesiastjc> 
courts,  from  which  an  appeal  generall J  1 
t0  that  of  the  bishop.  S  Bla.  Coin.  64, 
Steph.  Com.  305. 
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Lat.  curia  de 

Law. 


OF  ARCHES  (L.  Lat.  cu 
c°iTn  English  Ecclesiastical 

arcubus)-  an(1  0f  original  jurisdiction. 

A  coart  01  FI  congistory  court  belonging 

The  mfanc  of  Canterbury  for  the  trial  oi 
to  the  judge  of  which  is  called  the 

epiritual  cause  he  anciently  held  his 

Jos  of  ,A,fflurch  of  St.  Mary  le  Bow  (  Sancta 

court  in  the  literallyj  «St.  Mary  0/ 

dimmed  from  the  style  of  its  steeple, 
arches )>su,  upon  pillars  built  archwise ,  like 
vbicbl8/S  bows.  Tenues  de  la  Ley.  It  is 
6°  mf,Vas  are  also  the  other  spiritual  courts, 


SKelonpng  to  the  College  of  Civilians, 
commonly  called  Doctors’  Commons. 

Its  proper  jurisdiction  is  only  over  the 
thirteen  peculiar  parishes  belonging  to  the 
archbishop  in  London ;  but,  the  office  of  dean 
of  the  arches  having  been  for  a  long  time 
united  with  that  of  the  archbishop’s  principal 
official,  the  judge  of  the  arches,  in  right  of 
such  added  office,  receives  and  determines 
appeals  from  the  sentences  of  all  inferior 
ecclesiastical  courts  within  the  province. 

Bla.  Com.  64;  3  Steph.  Com.  306;  Whart. 
Law  Die.  /Irenes  Court.  Many  suits  are 
also  brought  before  him  as  original  judge, 
the  cognizance  of  which  properly  belongs  to 
inferior  jurisdictions  within  the  province,  but 
in  respect  of  which  the  inferior  judge  has 
waived  his  jurisdiction  under  a  certain  form 
of  proceeding  known  in  the  common  law  by 
the  denomination  of  letters  of  request.  3 
Steph.  Com.  306 ;  2  Chitty,  Gen.  Pr.  496 ; 

2  Add.  Eccl.  406. 

From  the  court  of  arches  an  appeal  for¬ 
merly  lay  to  the  pope,  and  afterwards,  by 
statute  25  Hen.  VIII.  c.  19,  to  the  king  in 
chancery  (that  is,  to  a  court  of  delegates  ap¬ 
pointed  under  the  king’s  great  seal),  as  su¬ 
preme  head  of  the  English  church,  but  now. 
V  2  &  3  Will.  IV.  c.  92,  and  3  &  4  Will.  IV 
c-  41,  to  the  judicial  committee  of  the  privy 
council;  3  Bla.  Com.  65  ;  3  Steph.  Com.  306. 

A  suit  is  commenced  in  the  ecelesiastica 
:°^.by  citing  the  defendant  to  appear,  ant 
x  .'biting  a  libel  containing  the  complaint 
“tm,  to  which  he  answers.  Proofs 
dee,  en  Educed,  and  the  judge  pronounces 
„  .lree  uPon  hearing  the  arguments  of  advo- 
rf  ’  which  is  then  carried  into  effect. 

Unsuh  Burn)  Eccl  Law.  Reeve,  Eng. 

W;  3  Bla.  Com.  65 ;  3  Steph.  Com.  306 

Pffm?TS  op  assize  and  nisi 

p0S(,d  In  English  Law.  Courts  com- 
juiW0  ° /. bwc!  0r  “tore  commissioners,  called 

_  1  ^  JlSSlZP  /  An  naoirrA  <>  w/1 


court,  at  what  are  called  the  London  and 
Westminster  sittings. 

These  judges  of  assize  came  into  use  in  the 
room  of  the  ancient  justices  in  eyre  ( justiciarii 
in  itinere ) ,  who  were  regularly  established,  if  not 
first  appointed,  by  the  Parliament  of  Northamp¬ 
ton,  a.  d.  1176  (22  Hen.  II.),  with  a  delegated 
power  from  the  king's  great  court,  or  aula  regis , 
being  looked  upon  as  members  thereof ;  though 
the  present  justices  of  assize  and  nisi  prim  are 
more  immediately  derived  from  the  stat.  Westm. 

13  Edw.  I.  c.  30,  and  consist  principally  of  the 
judges  of  the  superior  courts  of  common  law, 
being  assigned  by  that  statute  out  of  the  king's 
sworn  justices,  associating  to  themselves  one  or 
two  discreet  knights  of  each  county.  By  stat. 
27  Edw.  I.  c.  4  (explained  by  12  Edw.  II.  c.  3), 
assizes  and  inquests  are  allowed  to  be  taken  be¬ 
fore  any  one  justice  of  the  court  in  which  the 
plea  is  brought,  associating  with  him  one  knight 
or  other  approved  man  of  the  county  :  by  stat. 
14  Edw.  III.  c.  16,  inquests  of  nisi  prius  may  be 
taken  before  any  justice  of  either  bench  (though 
the  plea  be  not  depending  in  his  own  court),  or 
before  the  chief  baron  of  the  exchequer,  if  he  be 
a  man  of  the  law,  or,  otherwise,  before  the  jus¬ 
tices  of  assize,  so  that  one  of  such  justices  be  a 
judge  of  the  king's  bench  or  common  pleas,  or 
the  king's  sergeant  sworn  ;  and,  finally,  by  2  & 
3  Viet.  c.  22,  all  justices  of  assize  may,  on  their 
respective  circuits,  try  causes  pending  in  the 
court  of  exchequer,  without  issuing  (as  it  had 
till  then  been  considered  necessary  to  do)  a  sepa¬ 
rate  commission  from  the  exchequer  for  that  pur¬ 
pose.  3  Steph.  Com.  352 ;  3  Bla.  Com.  57,  58. 

There  are  eight  circuits  (formerly  seven), 
viz. :  the  Home,  Midland,  Norfolk,  Oxford, 
Northern,  Western,  North  V  ales,  and  South 
Wales.  A  general  commission  is  issued  twice 
a  vear  to  the  judges  mentioned  (of  the  supe¬ 
rior  courts  of  common  law  at  W  estminster), 
two  of  whom  are  assigned  to  every  circuit. 
The  judges  have  four  several  commissions, 
viz.;  of  *the peace;  of  oyer  and  terminer;  of 
qaol  delivery ;  and  of  nisi  prius.  There  were 
formerly  five,  including  the  commission  ot 
assize ;  but  the  recent  abolition  of  assizes  and 
other  real  actions  has  thrown  that  commission 
out  of  force.  The  commission  of  nisi  prius 
is  directed  to  the  judges,  the  clerks  of  assize, 
and  others ;  and  by  it  civil  causes  in  which 
issue  has  been  joined  in  any  one  of  the  supe¬ 
rior  courts  are  tried  in  circuit  by  a  jury  ot 
twelve  men  of  the  county  in  which  the  venire 
is  laid,  and  on  return  of  the  verdict  to  the 
court  above— usually  on  the  first  day  of  the 
term  following— the' court  gives  judgment  on 
the  fifth  day  after,  allowing  the  four  interme¬ 
diate  days  to  either  party,  if  dissatisfied  wi 
the  verdict,  to  move  for  a  new  trial ;  3  dtepn. 


assize  (or  of  assize  and  nisi  prius), 
queen',re  tw>ce  in  every  year  sent  by  the 
r°m„i  sP®oial  commission  on  circuits  all 
inspect;.,!  to  try,  by  a  jury  of  the 

of  e  counties,  the  truth  of  such  matters 
of  \y  as  Ure  then  under  dispute  in  the  courts 
83  to  (\ln'nster  Hall ;  there  being,  however, 
that,  in«t .  ant^  Middlesex,  this  exception, 
8n)'  cirei, ; t  °f  their  being  comprised  within 

[W  the  J  1  ('0,lrts  of  nisi  prius  are  held  there 
Wore  ./^Purpose,  in  and  after  every  term, 
e  chief  or  other  judge  of  the  superior 


Com.  514,  515;  3  Bla.  Com.  58,  59.  VUhere 
courts  of  this  kind  exist  in  the  United  State^ 
they  are  instituted  by  statutory  P™"8*™'  ! 

W.  &  S.  404.  See  Oyer  and  T^er, 
Gaol  Delivery  ;  Courts  of  O 
Terminer  and  General 
livery;  Nisi  Prius; 
the  Peace. 

COURT  OF  ATTACHMENT*  . 

lowest  of  the  three  courts  hew  m 

It  has  fallen  into  t®ta  u  d  justice  in  Eyre’s 
The  highest  court  is  camu 


Gaol  De- 
Commission  of 

The 
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Seat ;  the  middle,  the  Sweinmote ;  and  the  low¬ 
est,  the  Attachment.  Sharswood,  For.  Laws, 
90,99;  Wharton,  Law  Die.  Attachment  of  the 
Forest . 

The  Court  of  Attachments  is  to  be  held  be¬ 
fore  the  verderors  of  the  forest  once  in  every 
forty  days,  to  inquire  of  all  offenders  against 
vert  and  venison,  by  receiving  from  the  for¬ 
esters  or  keepers  their  attachments  or  present¬ 
ments  de  viridi  et  venatione ,  enrolling  them, 
and  certifying  them  under  their  seals  to  the 
court  of  justice-seat,  or  sweinmote ;  for  this 
court  can  only  inquire  of  offenders  ;  it  cannot 
convict  them ;  3  Bla.  Com.  171;  Carta  de 
Foresta,  9  Hen.  111.  c.  8.  But  see  Forest 
Courts. 

COURT  OF  AUGMENTATION.  A 

court  established  by  27  Hen.  VI II.  c.  27,  for 
managing  the  revenues  and  possessions  of  all 
monasteries  whose  income  was  under  two 
hundred  pounds  a  year  (which  by  an  act  of 
parliament  of  the  same  session  had  been  given 
to  the  king),  and  for  determining  suits  relating 
thereto. 

It  was  called  “The  Court  of  the  Augmenta¬ 
tions  of  the  Revenues  of  the  King’s  Crown” 
(from  the  augmentation  of  the  revenues  of  the 
crown  derived  from  the  suppression  of  the 
monasteries),  and  was  a  court  of  record,  with 
one  great  seal  and  one  privy  seal, — the  officers 
being  a  chancellor,  who  had  the  great  seal,  a 
treasurer,  a  king’s  attorney  and  solicitor,  ten 
auditors,  seventeen  receivers,  with  clerk, 
usher,  etc. 

All  dissolved  monasteries  under  the  above 
value,  with  some  exceptions,  were  in  survey 
of  the  court,  the  chancellor  of  which  was  di¬ 
rected  to  make  a  yearly  report  of  their  reve¬ 
nues  to  the  king.  The  court  was  dissolved  in 
the  reign  of  queen  Mary,  but  the  Office  of  Aug¬ 
mentation  remained  long  after ;  and  the  rec¬ 
ords  of  the  court  are  now  at  the  Public  Record 
Office,  in  the  keeping  of  the  master  of  the 
rolls,  stat.  1  &  2  Viet.  c.  94,  and  may  be 
searched  on  payment  of  a  fee.  En<r.  Cyclo¬ 
paedia;  Cowel. 


COURT,  BAIL.  See  Bail  Court. 

COURT  OF  BANKRUPTCY.  A  couri 
of  record,  in  England,  with  jurisdiction  ir 
bankruptcy,  primary  and  appellate,  and  which 
is  declared  a  court  of  law  and  equity  for  thai 
purpose.  The  nature  of  its  constitution  ma> 
be  learned  from  the  earlv  sections  of  tin 
Bankrupt  Law  Consolidation  Act,  1849  Tin 
judgments  of  this  court  may  be  examined 
on  appeal  by  a  vice-chancellor,  and  succe* 
siyely  by  the  lord-chancellor  and  the  house 
of  lords,  if  he  deem  the  question  of  sufficient 
difficulty  or  importance;  3  Bla.  Com  4*>8 
There  is  a  court  of  bankruptcy  in  London 
established  by  1  &  2  Will.  IV.  c.  56  and  * 
&  6  Will.  IV.  c.  20,  ..  21 ;  and  cVm  ' 

bankruptcy  for  different  districts  are  estib 
•shed  by  5  &  6  Viet.  c.  122,  which  are 
crunches  of  the  London  court ;  2  Stenh  rv, 
“"1  »  «>■  426.  The  fenEf? 

1  1669  constitutes  two  distinct  jurisdiction? 


The  London  district,  and  the  comUi^rT^' 
comprising  the  rest  of  England  The  r  ct’ 
lias  all  the  powers  of  the  superior  court?"? 
common  law  and  equity,  and  the  iudJ?  f 
reverse,  vary,  or  affirm  any  order  of  ^ 
bankruptcy  court.  Brown.*  Robson  Bk^ 

.  C°D,RT  BAR°N.  A  domestic  court 
incident  to  every  manor,  to  be  held  bv  t  l 
steward  within  the  manor,  for  redressing 
demeanors  and  nuisances  therein  and  f 
settling  disputes  among  the  tenants  relating 
to  property.  It  is  not  a  court  of  record.  ° 
Customary  court  baron  is  one  appertaining 
entirely  to  copyholders.  See  Customar? 
Court  Baron. 


Freeholders'  court  baron  is  one  held  before 
the  freeholders  who  owe  suit  and  service  to 
the  manor.  It  is  the  court-baron  proper. 

These  courts  have  now  fallen  into  great  disuse 
in  England;  and  their  jurisdiction  is  practically 
abolished  by  the  County  Courts  Act,  30  and  31 
Viet.  c.  142,  s.  28;  3  Steph.  Com.  279-281.  In 
the  state  of  New  York  such  courts  were  held 
while  the  state  was  a  province.  See  charters  in 
Bolton’s  Hist,  of  New  Chester.  The  court  has 
derived  its  name  from  the  fact  that  it  was  the 
court  of  the  baron  or  lord  of  the  manor ;  3  Bla. 
Com.  33,  n. ;  see  Fleta,  lib.  2,  c.  53;  though  it 
is  explained  by  some  as  being  the  court  of  the 
freeholders,  who  were  in  some  instances  called 
barons  ;  Co.  Litt.  58  a. 


COURT  OF  CHANCERY,  or  CHAN¬ 
CERY.  A  court  formerly  existing  in  Eng¬ 
land  and  still  existing  in  several  of  the  United 
States,  which  possesses  an  extensive  equity 
jurisdiction. 

The  name  is  said  by  some  to  be  derived  from 
that  of  the  chief  judge,  who  is  called  a  chan¬ 
cellor;  others  derive  both  names  directly  from 
the  cancelli  (bars)  which  in  this  court  anciently 
separated  the  press  of  people  from  the  officers. 
See  3  Bla.  Com.  46,  n. ;  Cancellarius. 

In  American  Law.  A  court  of  general 
equity  jurisdiction. 

The  terms  equity  and  chancery,  court  of  equity 
and  court  of  chaucery,  are  constantly  U6ed  as 
synonymous  in  the  United  States.  It  is  presumed 
that  this  custom  arises  from  the  circumstance 
that  the  equity  jurisdiction  which  is  exercised  hy 
the  courts  of  the  various  states  is  assimilated  ° 
that  possessed  by  the  English  courts  of  chancery* 
Indeed,  in  some  of  the  states  it  is  made  identica 
therewith  by  statute,  so  far  as  conformable  to  our 
institutions. 

Separate  courts  of  chancery  or  equity 
in  a  few  of  the  states  ;  in  others,  the  courts  0 
law  sit  also  as  courts  of  equity ;  in  other^ 
equitable  relief  is  administered  under  | 1 
forms  of  the  common  law  ;  and  in  others?  1 
distinction  between  law  and  equity  has  ^ei 
formally  abolished  or  never  existed.  See 
articles  on  the  various  states.  The  fee  cra 
courts  exercise  an  equity  jurisdiction  whe  1 
the  state  courts  in  the  district  are  coints 
equity  or  not ;  2  McLean,  5G8  ;  15  Pet.  9 ; 
How.  669;  13  id.  268,  519.  ,  nf 

.  In  English  Law.  The  highest  court  o 
Judicature  next  to  parliament.  .  y 

.  I  he  superior  court  of  chancery,  called  ,, 
tmctively  “The  High  Court  of  Chancery. 
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.  i  nf  six  separate  tribunals,  ''iz.:  the 

consisted  ‘  iorj  chancellor  of  Great 
court,  ot  ,  ^  court  0f  the  master  of  the  rolls, 
gritam ;  tjie  records  in  chancery  ;  the 
or  Siriupeal  in  chancery,  which  title  see ; 
[Jo^hree  separate  courts  of  the  vice-chan- 

cel'f;  jurisdiction  of  this  court  was  fourfold. 

The  common-law  or  ordinary  jurisdiction. 
tj  virtue  of  this  the  lord-chancellor  was  a 
nrivv  councillor  and  prolocutor  of  the  house 
t  lord'  The  writs  for  a  new  parliament 
Led  from  this  department.  The  Petty  Bag 
I  office  was  in  this  jurisdiction.  It  was  a  com- 
mon-law  court  of  record,  in  which  pleas  of 
jct're  facias  to  repeal  letters-patent  were  ex¬ 
hibited,  and  many  other  matters  were  deter¬ 
mined,' and  whence  all  original  writs  issue. 
See  11  &  12  Viet.  c.  94;  i2  &  13  Viet.  c. 
109. 

The  statutory  jurisdiction  included  the 
power  which  the  lord-chancellor  exercised 
under  the  habeas  corpus  act,  and  inquired 
into  charitable  uses,  but  did  not  include  the 
equitable  jurisdiction. 

The  specially  delegated  jurisdiction  in¬ 
cluded  the  exclusive  authority  which  the  lord- 
chancellor  and  lords  justices  of  appeal  had 
over  the  persons  and  property  of  idiots  and 
lunatics. 

The  equity  or  extraordinary  jurisdiction 
was  either  assistant  or  auxiliary  to  the  com¬ 
mon  law,  including  discovery  for  the  promo¬ 
tion  of  substantial  justice  at  the  common  law, 
preservation  of  testimony  of  persons  not  liti¬ 
gants  relating  to  suits  or  questions  at  law, 
removal  of  improper  impediments  and  pre¬ 
vention  of  unconscientious  defences  at  com¬ 
mon  law,  giving  effect  to  and  relieving  from 
e  consequences  of  common-law  judgments ; 

the  common  law,  including 
timbre  correction  of  fraud,  the  preven- 
a„  °  ‘rau(l  by  injunction,  accident,  mistake, 
of  ’  ( owert  interpleader,  the  delivery  up 
DerfrJ'mentS  an(*  sPecific  chattels,  the  specific 
latinrr  r[1'LUco  agreements ;  or  exclusive,  re- 
of  w;v  0  trusts,  infancy,  the  equitable  rights 

assi"mSnt  rl  ?nd  e<Juitab.le  mortgages,  the 
amininf  1  0  eboses  in  action,  partition,  the 
busts  "ini!  receivers,  charities,  or  public 

*  Bv  tnW>rt  Law  Die. 

(3c  fc  o'?  baPreme  Court  of  Judicature  Acts 
c.  77  Yct*  c.  66,  s.  3,  and  38  &  39  Viet, 
pfenie  c  .  court  is  merged  in  the  su- 
beinff  t*  °*'  judicature,  its  jurisdiction 
(he  hirr))' ,h  erred  to  the  chancery  division  of 
?Xercised  Justice,  and  the  jurisdiction 

Justices  of  ti  1 16  ^0rd  chancellor  and  lords 
mir  inaj  ,  )e  court  of  appeal  in  chancery  to 

Acts  C°Urt  aPPiab  See  J udi- 

^uity  i'.‘ior  courts  of  chancery  nre  the 
c°urts  0f  .,s  °fnthe  Palatine  Counties,  the 
.  wo  Universities,  the  lord- 
°f  cbn*  S  m  city  of  London,  and  the 

*  Viet  c  ?ory  in  the  Ule  of  Man.  See  1 8 

Vy'  ’ t8 >  and  the  titles  of  these  various 
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p°rUrtSA  Consalt  Story,  Eq.  Jur. ;  Dan.  Ch. 
Pi. ,  Spence,  Eq.  Jur. ;  Courts  of  Equity 

COURT  OF  CHIVALRY.  In  English 

,  T*  .  ailcmnt  military  court,  possessing 
both  civil  and  criminal  jurisdiction  touching 
matters  of  arms  and  deeds  of  war. 

As  a  court  of  civil  jurisdiction,  it  was  held 
by  the  lord  high  constable  of  England  while 
that  office  was  filled,  and  the  earl-marshal, 
jointly,  and  subsequently  to  the  attainder  of 
Stafford,  duke  of  Buckingham,  in  the  time  of 
Henry  \  III.,  by  the  earl-marshal  alone.  It 
had  cognizance,  by  statute  13  Ric.  II.  c.  2, 
“of  contracts  and  other  matters  touching 
deeds  of  arms  and  war,  as  well  out  of  the 
realm  as  within  it.”  This  jurisdiction  was 
of  importance  while  the  English  kings  held 
territories  in  France. 

As  a  court  of  criminal  jurisdiction,  it  could 
be  held  only  by  the  lord  high  constable  and 
earl-marshal  jointly.  It  had  jurisdiction  over 
“  pleas  of  life  and  member  arising  in  matters 
of  arms  and  deeds  of  war,  as  well  out  of  the 
realm  as  within  it.” 

It  was  not  a  court  of  record,  could  neither 
fine  nor  imprison,  7  Mod.  137,  and  has  fallen 
entirely  into  disuse.  3  Bla.  Com.  68 ;  4  id. 
268. 

COURTS  CHRISTIAN.  Ecclesiastical 
courts,  which  see. 

COURTS  OF  THE  CINQUE  PORTS. 

In  English  Law.  Courts  of  limited  local 
jurisdiction,  formerly  held  before  the  mayor 
and  jurats  (aldermen)  of  the  Cinque  Ports. 

A  writ  of  error  lay  to  the  lord- warden  in  his 
court  at  Shepway,  and  from  this  court  to  the 
queen’s  bench.  By  the  18  &  19  Viet.  c.  48. 
and  20  &  21  Viet.  c.  1,  the  jurisdiction  and 
authority  of  the  lord-warden  ot  the  Cinque 
Ports  and  constable  of  Dover  Castle,  in  or  in 
relation  to  the  administration  of  justice  in  ac¬ 
tions,  suits,  or  other  civil  proceedings,  at  law 
or  in  equity,  are  abolished  ;  but  a  peculiar 
maritime  jurisdiction  is  still  retained  ;  32  and 
S3  Viet.  c.  53 ;  2  Steph.  Comm.  499,  n. ;  3 
Bla.  Com.  79 ;  3  Steph.  Com.  347,  n.  See 
Cinque  Pouts. 

COURT  OF  CLAIMS.  See  Cottkts  op 
the  United  States. 

COURT  OF  THE  CLERK  OF  THE 
MARKET.  In  English  Law.  A  tribunal 
incident  to  every  fair  and  market  in  the  king¬ 
dom,  to  punish  misdemeanors  therein. 

This  is  the  most  inferior  court  of  criminal  ju¬ 
risdiction  in  the  kingdom.  The  object  of  its 
jurisdiction  is  principally  the  recognizance  of 
weights  and  measures,  to  try  whether  they  are 
according  to  the  true  standard  thereof,  wlncn 
standard  was  anciently  committed  to  the  custody 
of  the  bishop,  who  appointed  some  clerk  una 
him  to  inspect  the  abuse  of  them  more  narro  y, 
and  hence  this  officer,  though  usually  a  laj  , 
is  called  the  clerk  of  the  market. 

The  jurisdiction  over  weights 
formerly  exercised  by  the  clerk  o  - 

has  been  taken  from  him  by  sta  .  • 

IV.  c.  63 ;  9  M.  &  W.  747 ;  4  Steph.  Com.  323. 
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COURT  OF  COMMISSIONERS  OF 
SEWERS.  See  Commissioners  of 
Sewers. 

COURT  OF  COMMON  PLEAS.  In 
American  Law.  A  court  of  original  anu 
general  jurisdiction  for  the  trial  of  issues  of 
fact  and  law  according  to  the  principles  of  the 
common  law. 

Courts  of  this  name  still  exist  in  some  of 
the  states  of  the  United  States,  and  frequently 
have  a  criminal  as  well  as  civil  jurisdiction. 
They  are,  in  general,  courts  of  record,  being 
expressly  made  so  by  statute  in  Pennsylvania, 
14  April,  1834,  §  18 ;  Purd.  Dig.  222.  In 
Pennsylvania  they  exercise  an  equity  jurisdic¬ 
tion  also,  as  well  as  that  at  common  law. 
Courts  of  substantially  similar  powers  to  those 
indicated  in  the  definition  exist  in  all  the 
states,  under  various  names  ;  and  for  peculi¬ 
arities  in  their  constitution  reference  is  made 
to  the  articles  on  the  states  in  regard  to  which 
the  question  may  arise. 

In  English  Law.  One  of  the  three  supe¬ 
rior  courts  of  common  law  at  Westminster. 

This  court,  which  is  sometimes  called,  also, 
Bancus  Communis,  Bancu6,  and  Common  Bench, 
is  a  branch  of  the  aula  regis,  and  was  at  its  insti¬ 
tution  ambulatory,  following  the  household  of 
the  king.  In  the  eleventh  clause  of  Magna 
Charta,  it  is  provided  that  it  6hall  be  held  at 
6ome  fixed  place,  which  i6  Westminster.  The 
establishment  of  this  court  at  Westminster,  and 
the  consequent  construction  of  the  Inns  of  Court 
and  gathering  together  of  the  common-law  law¬ 
yers,  enabled  the  law  itself  to  withstand  the  at¬ 
tacks  of  the  canonists  and  civilians.  It  derived 
its  name  from  the  fact  that  the  causes  of  common 
people  were  heard  there.  It  had  exclusive  juris¬ 
diction  of  real  actions  as  long  as  those  actions 
were  in  use,  and  had  also  an  extensive  and,  fora 
long  time,  exclusive  jurisdiction  of  all  actions 
between  subjects.  This  latter  jurisdiction,  how¬ 
ever,  was  gradually  encroached  upon  by  the 
king’s  bench  and  exchequer,  with  which  it  after¬ 
wards  had  a  concurrent  jurisdiction  in  many 
matters.  Formerly  none  but  serjeants  at  law 
were  admitted  to  practice  before  this  court  in 
banc,  6  Biugh.  N.  c.  235  ;  but,  by  statutes  6  &  7 
Viet.  c.  18,  §  61,  9  &  10  Viet.  c.  54,  all  barristers 
at  law  have  the  right  of  “  practice,  pleading,  and 
audience.” 


It  consisted  of  one  chief  and  four  puisne  or 
associate  justices. 

It  had  a  civil,  common-law  jurisdiction 
concurrent  with  the  king’s  bench  and  exclnv 
quer,  of  personal  actions  and  actions  of  eject¬ 
ment,  and  a  peculiar  or  exclusive  jurisdiction 
of  real  actions,  actions  under  the  Railway  and 
Canal  Traffic  Act,  17  &  l8  Viet.  c.  31  the 
registration  of  judgments,  annuities,  etc  1  & 
2  Viet.  c.  lJO;  2  &  3  Viet.  c.  11 ;  3  &  4  Viet, 
c.  82  ;  18  ict.  c.  15  ;  respecting  fees  for  con¬ 
veyances  under  3  &  4  Will.  IV.  c.  74  ;  the  ex¬ 
amination  of  married  women  concerning  their 
conveyances,  1 1  &  1 2  Viet.  c.  70 ;  1 7  &  1 8  Viet 
c.  75  ;  19  &  20  Viet.  c.  108,  §  73  ;  and  of  ap- 
peals  from  the  revising  barristers’  court  6  &  7 
Viet.  c.  18.  Whart.  Law  Die.  ’  7 

Appeals  formerly  lay  from  this  court  to  the 
kings  bench;  and  by  statutes  11  Geo  IV 
1  Will.  IV.  c.  70,  appeals  forZorsin 


‘-■ken  *»  the 


law  were  afterwards 
the  king’s  bench  and  barons  "of  excC 
the  exchequer  chambers,  from  whose 

^acr^l!,y  only  to  1,18  h°“»  *  ft; 

The  Judicature  Act  of  1873  (36  &  o7  v. 
c.  66,  §  16)  transfers  the  jurisdiction  of  ♦?’ 
court  to  the  Common  Pleas  division  of  th«  n  - ,8 
Court  of  Justice;  3  Steph.  Com.  353  J.f! 
is  to  be  exercised  by  five  of  the  judges  of  tl  '! 
division  at  least,  whereof  the  Lord  Chief  T  . 
tice  of  England  or  the  Lord  Chief  Justice Tf 
the  Common  Pleas,  or  the  Lord  Chief  Baron 
of  the  Exchequer,  shall  be  one;  ibid  See 
Judicature  Acts. 


COURTS  OF  CONSCIENCE.  See 

Courts  of  Requests. 

COURT  FOR  CONSIDERATION  OF 
CROWN  CASES  RESERVED.  A  court 
established  by  stat.  11  &  12  Viet.  c.  78,  com¬ 
posed  of  such  of  the  judges  of  the  superior 
courts  of  Westminster  as  were  able  to  attend, 
for  the  consideration  of  questions  of  law  re¬ 
served  by  any  judge  in  a  court  of  oyer  and 
terminer,  gaol  delivery,  or  quarter  sessions, 
before  which  a  prisoner  had  been  found  guilty 
by  verdict.  Such  question  is  stated  in  the 
form  of  a  special  case;  Moz.  &W.  Die. ;  4 
Steph.  Com.  442. 

COURT,  CONSISTORY.  See  Con¬ 
sistory  Court. 


COURT  OF  CONVOCATION.  In 
English  Ecclesiastical  Law.  A  convoca¬ 
tion  or  ecclesiasticsd  synod,  which  is  in  the 
nature  of  an  ecclesiastical  parliament. 


There  is  one  for  each  province.  They  are  com¬ 
posed  respectively  of  the  archbishop,  all  the 
bishops,  deans,  and  archdeacons  of  their  province, 
with  one  proctor,  or  representative,  from  each 
chapter,  and,  in  the  province  of  Canterbury,  two 
proctors  for  the  benefieed  parochial  clergy  m 
each  diocese,  while  in  the  province  of  York  there 
are  two  proctors  for  each  archdeaconry.  In  Y®* 
the  convocation  consists  of  only'  one  house ;  but  in 
Canterbury  there  are  two  houses,  of  which  t 1 
archbishop  and  bishops  form  the  upper  house, 
and  the  lower  consists  of  the  remaining  meni  oc  s> 
of  the  convocation.  In  this  house  a  prqlocu  > 


performing  the  duty  of  president,  is 


‘elected. 


These,  assemblies  meet  at  the  time  appoint 

the  queen’s  writ.  The  convocation  has 

been  summoned  pro  formd  only,  but  fe  8t  ’ 
fact,  summoned  before  the  meeting  of  every 
parliament,  and  adjourns  immediately  ^ 
wards,  without  proceeding  to  the  dispa  1 
any  business.  .  ,  ,  to  t>e 

The  purpose  of  the  convocation  is  6tate  e 
the  enactment  of  canon  law,  subject  to  tne 
and  authority  of  the  sovereign,  and  cou6U  e 

ecclesiastical  matters.  #  ,  .  ,•  n 

In  their  judicial  capacity,  their  jurlS  lC  *nj 
extends  to  mnttA-s  of  heresy,  schis®-* _ 

°ther  mere  spiritual  or  ecclesiastical  cal1'  .j,,]. 
an  appeal  lying  from  their  judicial  pr  ^  g 
ings  to  the  queen  in  council,  by  stat. 

Will.  IV.  c.  92.  .  7 

Cowel ;  Bac.  Abr.  Ecclesiastical  l 
A,  1 ;  1  Bla.  Com.  279;  2  Steph.  Com- ^ 
668;  2  Burn,  Eccl.  Law,  18  et  seq. 
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-•  „RI  OF  THE  CORONER.  In  Eng- 
COCK1  v  court  0f  record,  to  inquire, 

UsH  laW'  „„  dies  in  prison,  or  comes  to  a 
»li«  “'“,1,1m  death,  by  what  manner  he 
*k'nmhis  end;  4  Steph.  Com.  323  ;  4  Bla. 
S.  «4  See  CORONER. 

ontrHT  FOR  THE  CORRECTION 
0F  ERRORS.  See  South  Carolina. 

COURTS  OF  THE  COUNTIES  FA- 
taTINE  In  English  Law.  A  species  of 
tfvlte  court  which  formerly  appertained  to 
S  e  counties  palatine  of  Lancaster  and  Dur- 


They  were  local  courts,  which  had  exclusive 
jurisdiction  in  law  and  equity  of  all  cases 
arising  within  the  limits  of  the  respective 
counties.  The  judges  who  held  these  courts 
sat  by  special  commission  from  the  owners  of 
the  several  franchises  and  under  their  seal, 
and  all  process  was  taken  in  the  name  of  the 
owner  of  the  franchise,  though  subsequently 
to  the  27  Hen.  VIII.  c.  24  it  ran  in  the  king’s 
name.  See  County  Palatine. 

The  Judicature  Act  of  1873  transfers  the 
jurisdiction  of  the  court  of  common  pleas  at 
Lancaster  and  the  court  of  pleas  at  Durham 
to  the  High  Court  of  Justice.  See  J  udica- 
tl’re  Acts.  But  the  chancery  court  at  Lan¬ 
caster  is  expressly  retained  by  §  95  of  the  act ; 
1  Steph.  Com.  129  ;  3  id.  348. 


COURT  OF  DELEGATES.  In  Eng¬ 
lish  Law.  A  court  of  appeal  in  ecclesiasti¬ 
cal  and  admiralty  suits,  formerly  the  great 
court  of  appeal  in  ecclesiastical  causes,  now 
abolished  by  2  &  3  Will.  IV.,  c.  92,  and  its 
functions  transferred  to  the  Judicial  Commit¬ 
tee  ot  the  Privy  Council.  Cowel ;  3  Bla. 
Cora-  66,  67  ;  3  Steph.  Com.  307,  308. 

COURT  FOR  DIVORCE  AND  MA¬ 
TRIMONIAL  CAUSES.  In  English 
Law.  A  court  which  had  the  jurisdiction 
ormerly  exercised  by  the  ecclesiastical  courts 
“l  respect  of  divorces  a  mensa  et  thoro ,  suits 
0  nullity  of  marriage,  suits  of  jactitation  of 
marriage,  suits  for  restitution  of  conjugal 
ricrhts,  and  all  suits,  causes,  and  matters 
matrimonial. 

.  h  consisted  of  the  lord  chancellor  and  the 
justices  of  the  queen’s  bench,  the  common 
peas,  the  exchequer,  and  the  judge  of  the 
n°ir^  Pr°hatc,  who  was  entitled  judge  ordi- 

of TJ*  judge  ordinary  exercised  all  the  powers 
the  court,  except  petitions  for  dissolving 
annulling  marriages  and  applications  for 
tin  ^  !lls  of  matters  of  fact,  bills  ot  excep- 
i  special  verdict  and  special  cases,  tor 
;'fri?g  which  excepted  cases  he  must  >  >t- 
S*  b-v  two  of  the  other  judges.  Provision 
1  '  ,  niftde  for  his  absence  by  authorizing  1 
m  l  ehancellor  to  appoint  one  of  certain  ju 
w  Pers°us  to  act  in  such  absence.  •  u  » 
,e  summon  to  try  matters  of  fact, 
as  V tr,a  s  were  conducted  in  the  same  n  < 

38  trials  at  common  law.  See  slat.  20  tt 


21  Viet.  c.  85 ;  21  &  22  Viet.  c.  108 ;  22  & 
23  Viet.  c.  61.  Now  merged  in  the  High 
Court  of  Justice  by  §  16  of  the  Judicature 
Act  of  1873,  q.  v. 

COURT  OF  THE  DUCHY  OF  LAN¬ 
CASTER.  In  English  Law.  A  court  of 
special  jurisdiction,  which  has  jurisdiction  of 
all  matters  of  equity  relating  to  lands  holden 
of  the  king  in  right  of  the  duchy  of  Lancas¬ 
ter. 

It  is  held  by  the  chancellor  or  his  deputy, 
is  a  court  of  equity  jurisdiction  and  not  of  re¬ 
cord.  It  is  to  be  distinguished  from  the  court 
of  the  county  palatine  of  Lancaster.  3  Bla. 
Com.  78.  See  Courts  of  the  Counties 
Palatine. 

COURT  OF  EQUITY.  A  court  which 
administers  justice  according  to  the  principles 
of  equity. 

As  to  the  constitution  and  jurisdiction  of 
such  courts,  see  Courts  of  Chancery,  and 
the  articles  upon  the  various  states. 

Such  courts  are  not,  strictly  speaking, 
courts  of  record.  Their  decrees  touch  the 
person  only  ;  3  Caines,  36  ;  but  are  conclusive 
between  the  parties ;  8  Conn.  268 ;  1  Stock. 
302  ;  6  Wheat.  109.  See  2  Bibb,  149.  And 
as  to  the  personalty,  their  decrees  are  equal 
to  a  judgment;  2  Madd.  355;  2  Salk.  507 ; 
1  Yern.  214  ;  3  Caines,  35  ;  and  have  prefer¬ 
ence  according  to  priority;  3  P.  h ms.  401, 
n.;  Cas.  temp.  Talb.  217;  4  Brown,  P.  C. 
287;  4  Johns.  Ch.  638.  They  are  admissible 
in  evidence  between  the  parties ;  2  Leigh, 
474;  13  Miss.  783;  1  Fla.  409;  10  Humphr. 
610;  and  see  3  Litt.  248;  8  B.  Monr.  493; 
5  Ala.  254;  2  Gill,  21 ;  12  Mo.  112;  2  Ohio, 
551 ;  9  Rich.  454  ;  when  properly  authenti¬ 
cated ;  2  A.  Iv.  Marsh.  290;  and  come  within 
the  provisions  of  the  constitution  for  authenti¬ 
cation  of  judicial  records  of  the  various  states 
for  use  as  evidence  in  other  states ;  Pet.  C.  C. 
352. 

An  action  may  be  brought  at  law  on  a  de¬ 
cree  of  a  foreign  court  of  chancery  for  an 
ascertained  sum;  1  Campb.  253;  Hempst. 
197-  but  not  for  an  unascertained  sum;  3 
Caines,  37,  n. ;  but  nil  debet  or  nul  tiel  record 
is  not  to  be  pleaded  to  such  an  action ;  9  S.  & 
R.  258. 

COURT  OF  ERROR.  An  expression 
applied  especially  to  the  court  of  exchequer 
chamber  and  the  house  of  lords,  as  taking 
cognizance  of  error  brought;  Moz.  &  W. 
Die. ;  3  Steph.  Com.  333.  It  is  applied  in 
some  of  the  United  States  to  the  court  of  last 
resort  in  the  state. 

COURT  OF  EXCHEQUER.  In  Eng¬ 
lish  Law.  A  superior  court  of  record,  ad¬ 
ministering  justice  in  questions  of  law  and 
revenue. 

It  was  the  lowest  in  rank  of  the  three  superior 
common-law  courts  of  record,  and  had  jurisdic¬ 
tion  originally  only  of  cases  of  injury  to  the 
revenue  by  withholding  or  non-payment.  The 
privilege  of  suing  and  being  6ued  in  this  court  in 
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personal  actions  was  extended  to  the  king’s  ac¬ 
countants,  and  then,  by  a  fiction  that  the  plain¬ 
tiff  was  a  debtor  of  the  king,  to  all  personal 
actions.  It  had  formerly  an  equity  jurisdiction, 
and  there  was  then  an  equity  court ;  but,  by 
statute  5  Viet.  c.  5,  this  jurisdiction  was  trans 
ferred  to  the  court  of  chancery. 

It  consisted  of  one  chief  and  four  puisne 
judges  or  barons. 

As  a  court  of  revenue,  its  proceedings  were 
regulated  by  22  &  23  Viet.  c.  1,  §  9. 

As  a  court  of  common  law,  it  administered 
redress  between  subject  and  subject  in  all 
actions  whatever,  except  real  actions. 

The  appellate  jurisdiction  from  this  court 
was  to  the  judges  of  the  king’s  bench  and  com¬ 
mon  pleas  sitting  as  the  court  of  exchequer 
chamber,  and  from  this  latter  court  to  the 
house  of  lords ;  3  Steph.  Com.  338-340 ;  3 
Bla.  Com.  44-46.  The  business  of  this  court 
is  transferred  by  the  Judicature  Act  of  1873  to 
the  exchequer  division  of  the  high  court  of 
justice.  See  Judicature  Acts? 

In  Scotch  Law.  A  court  which  formerly 
had  jurisdiction  of  matters  of  revenue,  and  a 
limited  jurisdiction  over  cases  between  the 
crown  and  its  vassals  where  no  questions  of 
title  were  involved. 

This  court  was  established  by  the  statute  6 
Anne,  c.  26,  and  its  processes  resembled  those 
in  the  English  court  of  exchequer.  It  is  now 
merged  in  the  court  of  sessions ;  but  the  name 
is  still  applied  to  this  branch  of  the  latter  court 
which  is  held  by  two  of  the  judges  acting  in 
rotation.  Pat.  Com.  1055,  n.  The  pro¬ 
ceedings  are  regulated  by  stat.  19  &  20  Viet, 
c.  56. 

COURT  OF  EXCHEQUER  CHAM- 
English  Law.  A  court  for  the 
correction  and  prevention  of  errors  of  law  in 
the  three  superior  common-law  courts  of  the 
kingdom. 

bAaUUc  31  chamber  was  first  erected 

°f  err0r  from  tbe  common-law  sfdeof 

a  aTl.tfij1;,1™"  by «t»tute 
common  pleas  and  the  cypI  Just,lces.  °f  the 
jurisdiction  in  error  of  cases  ernnm’  Wh,icb  bad 
king’s  bench.  By  statutes  11  12menced  In  the 
Will.  IV.  c.  70,  tlfese  courts  —  ^  ^  and  1 
the  court  of  exchequer  chamW  c ed  and 
their  place.  It  is  now  merged  i„UJl8tIJ“ted  in 
Appeal,  under  the  Judicature  Acts,  q  »  C°Urt  °f 

As  a  court  of  debate  it  ^ 

the  judges  of  the  three  Superior  courts  of 
to  whom  is  sometimes  added  th*  1'  i  ,  w’ 
ccllor.  To  this  court  questions  of  unulaHif' 
ficulty  or  moment  were  referred  8  •  , 
merit  from  either  of  the  three  courts  ^ 

As  a  court  of  appeals ,  it  conswV.^  p  , 
judges  of  two  of  the  three  superior  er,  °*  * le 
law  (common  bench,  king’s  bench  Ulits 
chequer)  sitting  to  decide  writs  of  e’r^Tc  &X~ 
the  other  two  courts.  3  Bla.  Com  cp  * 'from 
Steph.  Com.  333,  356.  5G,  57  ;  3 

From  the  decisions  of  this  court  a  writ  of 


error  lay  to  the  house  ofli^TuT 

appeal  lies  from  the  court  of  anneal ,  “?  Su<-li 
new  act.  1]Jeai  under  the 

COURT  OF  FACULTIES  Tn  r, 
siastical  Law.  A  tribunal,  in  EniJ,,  ,C,le' 
longing  to  the  archbishop.  *  11(J> 

It  does  not  hold  pleas  in  any  suit*  v  * 
ates  rights  to  pews,  monuments  and 
mortuary  matters  It  has  also  various  0 
powers  under  25  Hen.  VIII  c  21  ther 
ing  licenses,  faculties,  dispensations, 

ltferent  descriptions :  as,  a  license  to  marry 
a  iacu1  y  to  erect  an  organ  in  a  parish  chumh 
to  level  a  church-yard,  to  remove  bodies  pre’ 
viously  buried  ;  and  it  may  also  grant  di  JJ' 
sations  to  eat  flesh  on  da/s  prohTbited,  ofto 
ordain  a  deacon  underage,  and  the  like.  The 
archbishop’s  office  in  this  tribunal  is  called 
viagtster  ad  Jacultates ;  Co.  4th  Inst.  337-  2 
Chitty,  Gen.  Pr.  507. 

COURT  OF  GENERAL  QUARTER 
SESSIONS  OF  THE  PEACE.  In  Am- 
erican  Law.  A  court  of  criminal  jurisdiction. 
See  New  Jersey. 

In  English  Law.  A  court  of  criminal 
jurisdiction,  in  England,  held  in  each  county 
once  in  every  quarter  of  a  year,  but  in  the 
county  of  Middlesex,  twice  a  month ;  4  Steph. 
Com.  317-320. 

It  is  held  before  two  or  more  justices  of  the 
peace,  one  of  whom  was  a  justice  of  the 
quorum . 

The  stated  times  of  holding  sessions  are 
fixed  by  stat.  11  Geo.  IV.  and  1  Will.  IV.  c. 
70,  §  35.  When  held  at  other  times  than 
quarterly,  the  sessions  are  called  “general 
sessions  of  the  peace.” 

As  to  the  jurisdiction  of  the  various  sessions, 
e  5  &  6  Viet.  c.  38  ;  7  &  8  Viet.  c.  71 ;  9  & 

.  TTI  _  —  ^  .  '  -  . 


see 


10  Viet.  c.  25 ;  4  Bla.  Com.  271 

COURT  OF  GREAT  SESSIONS  IN 
"WALES.  A  court  formerly  held  in  V  ales; 
abolished  by  1 1  Geo.  IV.  and  1  Will.  IV.  c. 
70,  and  the  Welsh  judicature  incorporated 
with  that  of  England.  3  Bla.  Com.  77 ;  3 
Steph.  Com.  317,  n. 

COURT  OF  HIGH  COMMISSION. 

See  High  Commission  Court. 

COURT-HOUSE.  The  building  occupied 
for  the  purposes  of  a  court  of  record.  1  R 
term  may  be  used  of  a  place  temporarily  pcCU* 
pied  for' the  sessions  of  a  court,  though  not 
the  regular  court-house  :  55  Mo.  181 ;  59  •M°" 
52  ;  71  HI.  350. 

COURT,  HUNDRED.  See  HundbeD 
Court. 

COURT  OF  HUSTINGS.  In  English 
Law.  The  county  court  in  the  city  ot 
don  ^ 


It  is  held  nominally  before  the  lord  nia\°1*c 
recorder,  and  aldermen;  but  the  record1 
practically  the  sole  judge.  It  has  an  aPP  . 
late  jurisdiction  of  causes  in  the  sherifi  s  c 
°f  London.  A  writ  of  error  lies  from  the 
Visions  of  this  court  to  certain  commission 
(usually  five  of  the  judges  of  the  sUPirl 
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courts 


,  from  whose  judgment  a  writ 
nr  li  to  the  house  of  lords.  No  merely 
of  err°l  actions  can  be  brought  in  this  court. 
PcrfBla  Com.  80,  n.;  3  Steph  Com  293 
bee  Si., L  Hist.  Exch.  e.  20 ;  Co.  2d  Inst. 
»•;  131.  Since  the  abolition  ot  all 

327.’  .J  mixed  actions  except  ejectment,  the 
rca  1  of this  court  has  fallen  into  cora- 

oo  O-rt.  Lood.; 

American  Law.  A  local  court  in  some 
parts  of  the  state  of  Virginia ;  6  Gratt.  696. 

COURT  FOR  THE  TRIAL  OF  IM¬ 
PEACHMENTS.  A  tribunal  for  deter¬ 
mining  the  guilt  or  innocence  of  any  person 
properly  impeached.  In  England,  the  house 
of  lords,  and  in  this  country,  generally,  the 
more  select  branch  of  the  legislative  assembly, 
constitutes  a  court  for  the  trial  of  impeach¬ 
ments.  A  peer  could  always  be  impeached 
for  any  crime,  and  although  Blackstone  lays 
it  down  that  a  commoner  cannot  be  impeached 
for  a  capital  offence,  but  only  for  a  high  mis¬ 
demeanor,  the  opinion  seems  to  have  pre¬ 
vailed  that  he  could  be  impeached  for  high 
treason;  4  Bla.  Com.  260;  4  Steph.  Com. 
299;  May,  Pari.  Prac.  c.  23.  See  Impeach¬ 
ment,  and  also  the  articles  on  the  various 
states. 

COURT  FOR  THE  RELIEF  OF  IN¬ 
SOLVENT  DEBTORS  IN  ENGLAND. 

In  English  Law.  A  local  court  which  has 
its  sittings  in  London  only,  which  receives 
the  petitions  of  insolvent  debtors  and  decides 
upon  the  question  of  granting  a  discharge. 

It  is  held  by  the  commissioners  of  bank¬ 
ruptcy ;  and  its  decisions,  if  in  favor  of  a  dis¬ 
charge,  are  not  reversible  by  any  other  tri¬ 
bunal.  See  3  Steph.  Com.  426  ;  4  id.  287, 
288. 

This  court  was  abolished  by  the  Bankruptcy 
^ct  of  1861,  which  was  repealed  in  1869,  and 
all  the  former  powers  of  the  court  were  vested 
m  court  of  bankruptcy  in  London,  which 
was  merged  in  the  high  court  of  justice  by  the 
Judicature  Act  of  1873,  8  16.  3  Steph.  Com. 
346  i  32  &  33  Viet.  c.  83. 

COURT  OF  INQUIRY.  In  English 

aw-  A  court  sometimes  appointed  by  the 
frown  to  ascertain  the  propriety  of  resorting 
0  ulterior  proceedings  against  a  party  charged 
flore  a  court-martial.  See  2  Steph.  Com. 
,2’ no<i('  (z)  ;  1  Coleridge,  Bla.  Com.  418,  n. ; 
*  irod.  &  B.  130.  Also  a  court  for  hearing 
n?  complaints  of  private  soldiers.  Moz.  & 
•Hie.;  Simmons  on  Cts.  Mart.  §  341. 
n  American  Law.  A  court  constituted 
authority  of  the  articles  of  war,  invested 
1  1  the  power  to  examine  into  the  nature  of 
' 11 2  transaction,  accusation,  or  imputation 
f‘l!.nst  any  officer  or  soldier.  The  said  cour 
!£"“  insist  of  one  or  more  officers,  not  ex- 
l1*?  three,  and  a  judge-advocate,  or  °t  ,eJ 
'  1  able  person,  as  a  recorder,  to  reduce  > 
feedings  and  evidence  to  writing;  MI  of 
W,‘om  shall  be  sworn  to  the  performance  of 


their  duty .  It  exists  also  in  the  navv  *  Rev 
Stat.  §§  1342,  1624.  ’ 

COURT  OF  JUSTICE  SEAT.  In 
English  Law.  The  principal  of  the  forest 
courts. 

It  was  held  before  the  chief  justice  in  eyre, 
or  his  deputy,  to  hear  and  determine  all  tres¬ 
passes  within  the  forest,  and  all  claims  of 
franchises,  liberties,  privileges,  and  all  pleas 
and  causes  whatsoever,  therein  arising.  It 
might  also  try  presentments  in  the  inferior 
courts  of  the  f  orests,  and  give  judgment  upon 
conviction  of  the  sweinmote.  After  present¬ 
ment  made  or  indictment  found,  the  chief 
justice  might  issue  his  warrant  to  the  officers 
of  the  forest  to  apprehend  the  offenders.  It 
might  be  held  every  third  year ;  and  forty 
days’  notice  was  to  be  given  of  its  sitting. 

It  was  a  court  of  record,  and  might  fine  and 
imprison  for  olfences  within  the  forest.  A 
writ  of  error  lay  from  it  to  the  court  of  queen’s 
bench  to  rectify  and  redress  any  maladminis¬ 
tration  of  justice ;  or  the  chief  justice  in  eyre 
might  adjourn  any  matter  of  law  into  that 
court. 

These  justices  in  eyre  were  instituted  by 
King  Henry  II.,  in  1184. 

These  courts  were  formerly  very  regularly 
held  ;  but  the  last  court  of  justice  seat  of  any 
note  was  held  in  the  reign  of  Charles  I.,  be¬ 
fore  the  earl  of  Holland.  After  the  restora¬ 
tion  another  was  held,  pro  forma  only,  before 
the  earl  of  Oxford.  But  since  the  era  of  the 
revolution  of  1688  the  forest-laws  have  fallen 
into  total  disuse;  3  Steph.  Com.  439-441  ;  3 
Bla.  Com.  71-73  ;  Co.  4th  Inst.  291. 

COURT  OF  JUSTICIARY.  In  Scotch 
Law.  A  court  of  general  criminal  and 
limited  civil  jurisdiction. 

It  consists  of  the  lord  justice  general,  the 
lord  justice  clerk,  and  five  other  members  of 
the  court  of  sessions.  I' he  kingdom  is  di¬ 
vided  into  three  circuits,  in  each  of  which  two 
sessions,  of  not  less  than  three  days  each,  are 
to  be  held  annually.  A  term  may  be  held  by 
any  two  of  the  justices,  or  by  the  lord  justice 
general  alone,  or,  in  Glasgow,  by  a  simple 
justice;  except  in  Edinburgh,  where  three 
justices  constitute  a  quorum,  and  four  gene¬ 
rally  sit  in  important  cases.  ( 

Its  criminal  jurisdiction  extends  to  all  , 
crimes  committed  in  any  part  of  the  kingdom  ; 
and  it  lias  the  power  of  reviewing  the  sen¬ 
tences  of  all  inferior  criminal  courts,  unless 
excluded  hv  statute.  Alison,  Pr.  25. 

Its  civil  jurisdiction  on  circuits  is  appellate 
and  final  in  cases  involving  not  more  than 
twelve  pounds  sterling.  See  Paterson,  Comp, 
g  940,  n.  et  seq.  ;  Bell,  Diet. ;  Alison,  Pr.  25  ; 
*>0  Geo.  II.  c.  43 ;  23  Geo.  III.  c.  45 ;  30  Geo. 
III.  c.  17;  1  Will.  IV.  c.  69,  §  19;  11  &  12 
Viet.  c.  79,  §  8.  For  amendments  to  the  pro¬ 
cedure  of  this  court  see  31  &  32  Viet.  c.  95. 

COURT  OF  KING’S  BENCH.  In 
English  Law.  The  supreme  court  of  com¬ 
mon  law  in  the  kingdom,  now  merged  in  the 
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High  Court  of  Justice  under  the  Judicature 
Act  of  1873,  §  16.  See  Judicature  Acts. 

It  was  one  of  the  successors  of  the  aula  regis, 
and  received  its  name,  it  is  said,  because  the  king 
formerly  sat  in  it  in  person,  the  style  of  the  court 
being  coram  rege  ipso  (belore  the  king  himsell). 
During  the  reign  of  a  queen  it  was  called  the 
Queen's  Bench,  and  during  Cromwell’s  protec¬ 
torate  it  was  called  the  Upper  Bench.  Its  juris¬ 
diction  was  originally  coniined  to  the  correction  of 
crimes  and  misdemeanors  which  amounted  to  a 
breach  of  the  peace,  including  those  trespasses 
which  were  committed  with  force  ( vi  et  arwiwi), 
and  in  the  commission  of  which  there  was,  there¬ 
fore,  a  breach  of  the  peace.  By  aid  of  a  fiction  of 
the  law,  the  number  of  actions  which  might  be 
alleged  to  be  so  committed  was  gradually  in¬ 
creased,  until  the  jurisdiction  extended  to  all  ac¬ 
tions  of  the  case,  of  debt  upon  statutes  or  where 
fraud  was  alleged,  and,  finally,  included  all  per¬ 
sonal  actions  whatever,  and  the  action  of  eject¬ 
ment.  See  Assumpsit  ;  Arrest  ;  Attachment. 
It  was,  from  its  constitution,  ambulatory  and 
liable  to  follow  the  king’s  person,  all  process  in 
this  court  being  returnable  u  ubicunque  fuerimus 
in  Anglia”  (wherever  in  England  we  the  sovereign 
may  be),  but  has  for  some  centuries  been  held  at 
Westminster. 

It  consisted  of  a  lord  chief  justice  and  four 
puisne  or  associate  justices,  who  were,  by  vir¬ 
tue  of  their  office,  conservators  of  the  peace 
and  supreme  coroners  of  the  land. 

The  civil  jurisdiction  of  the  court  is  either 
formal  or  plenary ,  including  personal  actions 
and  the  mixed  action  of  ejectment ;  summary, 
applying  to  annuities  and  mortgages,  15  &  i  6 
Viet.  cc.  55,  76,  219,  220,  arbitrations  and 
awards,  cases  under  the  Habeas  Corpus  Act, 
31  Car.  II.  c.  2 ;  56  Geo.  III.  c.  100,  cases 
under  the  Interpleader  Act,  1  &  2  Will.  IV.  c. 
58,  officers  of  the  court,  warrants  of  attorney, 
cognovits,  and  judges’  orders  for  judgment ; 
auxiliary,,  including  answering  a  special  case, 
enforcing  judgments  of  inferior  courts  of  rec¬ 
ord,  prerogative,  mandamus  to  compel  inferior 
courts  or  officers  to  act,  17  &  18  Viet.  c.  125, 
§§  75—77,  prohibition,  quo  warranto,  trying  an 
issue  in  fact  from  a  court  of  equity  or  a  feigned 
issue  ;  or  appellate ,  including  appeals  from 
decisions  of  justices  of  the  peace  giving  pos¬ 
session  of  deserted  premises  to  landlords,  1 1 
Geo.  II.  c.  19,  §§  16,  17,  writs  of  false  judg¬ 
ment  from  inferior  courts  not  of  record,  but 
proceeding  according  to  the  course  of  the 
•  common  *aw>  appeals  by  way  of  a  case  from 
the  summary  jurisdiction  of  justices  of  the 
peace  on  questions  of  law,  20  &  21  Viet.  c.  43 
Order  ot  Court  of  Novr.  25  1857 
Whart.  Law  Die.  ’ 

Its  criminal  jurisdiction  extends  to  all 
crimes  and  misdemeanors  whatever  of  a  nub 
l.c  nature  it  being  considered  the  custosmorum 
ot  the  realm.  Its  jurisdiction  is  so  universal 
that  an  act  of  parliament  appointing  that  all 
crimes  of  a  certain  denomination  shall  be  tried 
before  certain  judges  does  not  exclude  the  iu 
risdiction  of  thiscourt,  without  negative  words* 
It  may  also  proceed  on  indictments  remov  J 
into  that  court  out  of  the  inferior  courts  h, 
certiorari.  u) 

COURT  LANDS.  See  Demesne. 
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COURT  LEET.  In  English 

court  of  record  for  a  particular  huncW;  A 
ship,  or  manor,  liolden  therein  1  7  ’  *0rd- 
steward  of  the  leet,  lor  the  imm  i  t]* 
petty  .fences  and  tie  presccaj® S11  / 
peace.  Ivitchin,  Courts  Leet.  01 

These  courts  were  established  assnWu 
the  sheriff's  touru  in  those  districts  for 

not  readily  accessible  to  the  sheriff  on  fh?*  Were 
The  privilege  of  holding  them  isawl  tourD- 
sisting  in  the  lord  of  the  manor  by  S2!h  rb‘ 
or  charter,  and  may  be  lost  by  disuse  tHS 
leet  took  cognizance  of  a  wide  variety  of  Cr  ,7 
ranging  from  the  very  smallest  misdemeanors  tn 
but  excluding,  treason.  For  some  of  thm*  ff 
fences  of  a  lower  order,  punishment  bv  fin? 
amercements,  or  other  means  might  be  infUet«i 
For  the  higher  crimes,  they  either  found  indict 
ments  which  were  to  be  tried  by  the  higher 
courts,  or  made  presentment  of  the  case  to  such 
higher  tribunals.  They  also  took  view  of  frank 
pledge .  Among  other  duties  for  the  keeping  of 
the  peace,  the  court  assisted  in  the  election  of 
or,  in  some  cases,  elected  certain  municipal, 
officers  in  the  borough  to  which  the  leet  was 
appended. 

This  court  has  fallen  almost  totally  into  dis¬ 
use,  but  still  exists  in  some  parts  of  "England. 
In  some  boroughs  it  still  elects,  and  in  others 
assists  in  the  election  of,  the  chief  municipal 
officers  of  the  borough.  Its  duties  are  mainly, 
however,  those  of  the  trial  of  the  smaller  of¬ 
fences  or  misdemeanors,  and  presentment  of 
the  graver  offences.  These  presentments  may 
be  removed  by  certiorari  to  the  king’s  bench 
and  an  issue  there  joined;  4  Bla.  Com.  273  ; 
Greenw.  County  Courts,  308  et  seq.;  Kitehin, 
Courts  Leet;  Lowell,  Courts  Leet;  1  Reeve, 
Hist.  Eng.  Law,  7. 

COURT  OF  THE  LORD  HIGH  STEW¬ 
ARD.  In  English  Law.  A  court  instituted 
for  the  trial  of  peers  or  peeresses  indicted  for 
treason,  felony,  or  misprision  of  either. 

This  court  can  be  held  only  during  a  recess 
of  parliament,  since  the  trial  of  a  peer  for 
either  of  the  above  offences  can  take  place, 
during  a  session  of  that  body,  only  before  the 
High  Court  of  Parliament.  It  consists  of  a 
lord  high  steward  (appointed  in  modern  times 
pro  hac  vice  merely)  and  as  many  of  the  tem¬ 
poral  lords  as  may  desire  to  take  the  .proper 
oath  and  act.  And  all  the  peers  qualified  to 
sit  and  vote  in  parliament  are  tobesummoue^ 
at  least  twenty  days  before  the  trial ;  Stat. 
Will.  III.  c.  3.  .  ,A  w 

The  lord  high  steward,  in  this  court, 
cides  upon  matters  of  law,  and  the  lord:?  trie  » 
decide  upon  the  questions  of  fact.  #  .  . 

The  course  of  proceedings  is  to  obtain  JVn 
diction  of  the  cause  by  a  writ  of  certioi  ar  i 
moving  the  indictment  from  the  queen  s  eiie  ^ 
or  court  of  oyer  and  terminer  where  i  ‘ 
found,  and  then  to  go  forward  with  tin  ^ 
before  the  court  composed  as  above  s  a 
The  guilt  or  innocence  of  the  peer  is  . 
mined  by  a  vote  of  the  court,  and  a 
suffices  to  convict ;  but  the  number  votuv  ^ 
conviction  must  not  be  less  than  twelve.  ^ 
manner  of  proceeding  is  much  the  same  a 
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.  .  hut  uo  special  verdict  can  be 

by  * 

^nderetl-  j  for  either  of  the  above  of- 
A  Peer '  .lead  a  pardon  in  the  queen’s 
ft**  SJn  make  no  other  plea  there  If 
bench,  hut c‘ lcss  0irence,  he  must  be  tried 
indicted  tor .  binary  courts  of  jus- 

bv»ifr“c„m.  261-265.  See  High 

til'e;  Af  Parliament. 

Coo*®*  nP  thb  lord  HIGH 
co^in  ;F  the  universities. 

S*!S£S  Law.  A  court  constituted  for 
In  Bngu»  ,  olars  or  privileged  persons  con- 
the  the  university  at  Oxford  or  Cam- 

indicted  for  treason,  felony, 

^The  court  consists  of  the  lord  high  steward 
£  ’  deDutv  nominated  by  the  chancellor  of 
1  .  heSv  and  approved  of  by  the  lord 
£h  chancellor  of  England.  The  steward 
Ses  a  precept  to  the  sheriff,  who  returns  a 
mnel  of  eighteen  freeholders,  and  another  to 
He  university  bedels,  who  return  a  panel  of 
eighteen  matriculated  laymen.  Irom  these 
panels  a  jury  de  medietate  is  selected,  before 
Uom  the  cause  is  tried.  An  indictment 
must  first  have  been  found  by  a  grand  jury, 
and  cognizance  claimed  thereof  at  the  first 
day.  3  Bla.  Com.  83  ;  4  id.  277  ;  1  Steph. 
Coir.  67;  3  id.  299;  4  id.  325. 

COURT  OF  THE  STEWARD  OF 
THE  KING  S  HOUSEHOLD.  In  Eng¬ 
lish  Law.  A  court  which  had  jurisdiction  of 
all  cases  of  treason,  misprision  of  treason, 
murder,  manslaughter,  bloodshed,  and  other 
malicious  strikings  whereby  blood  is  shed,  oc¬ 
curring  in  or  within  the  limits  of  any  of  the 
palaces  or  houses  of  the  king,  or  any  other 
house  where  the  royal  person  is  abiding. 

It  was  created  by  statute  33  Hen.  VIII.  c. 
12,  but  long  since  fell  into  disuse.  4  Bla. 
Com.  276,  277, ^and  notes. 

COURT  OF  MAGISTRATES  AND 
FREEHOLDERS.  In  American  Law. 
f  he  name  of  a  court  in  South  Carolina  for  the 
fnal  of  slaves  and  free  persons  of  color  for 
criminal  offences.  Now  abolished. 

COURT  OF  THE  MARSHALSEA. 
Y  English  Law.  A  court  which  had  juris- 
Jction  of  causes  to  which  the  domestic  ser- 
vant$  were  parties. 

It  was  held  by  the  steward  of  the  king’s 
ousenold,  as  judge,  and  the  marshal  was  the 
nmsterial  officer,  and  held  pleas  of  trespasses 
Emitted  within  twelve  miles  of  the  sove- 
*•  residence  (called  the  verge  of  the 
vanf  *  Tbere  °ne  of  the  parties  was  a  ser- 
co  0  tbe  king’s  household,  and  of  all  debts, 
WcJaCtS’  an(*  covenants,  where  both  parties 
Parti  .SerV?n^s  as  a^ove*  Where  one  of  the 
only  Was  of  the  king’s  household,  a 
otheP°  ,  cotJntoy  was  summoned ;  in  the 
°fthei.ase’  inquest  was  composed  of  men 
in  t|1(J  ,.°Usebold  only.  This  court  was  merged, 
and  I  ?!  of  Charles  in  the  Palace  Court, 
3  Stent?  n  b>'  12  &  13  Viet.  c.  101,  §  13; 
pn‘  bom.  31 7,  n.  See  Palace  Court. 


COURT-MARTIAL 


is 

or 


COURT-MARTIAL.  A  military  or  naval 
tribunal,  which  has  jurisdiction  of  offences 
against,  the  law  of  the  service,  militar 
naval,  in  which  the  offender  is  engaged. 

The  original  tribunal,  for  which  courts-martial 
are  a  partial  substitute,  was  the  Court  of  Chiv¬ 
alry,  which  title  see.  These  courts  exist  and  have 
their  jurisdiction  by  virtue  of  the  military  law, 
the  court  being  constituted  and  empowered  to 
act  in  each  instance  by  authority  from  a  com¬ 
manding  officer.  The  general  principles  appli¬ 
cable  to  courts-martial  in  the  army  and  navy  are 
essentially  the  same ;  and  for  consideration  of  the 
exact  distinctions  between  them  reference  must 
be  had  to  the  works  of  writers  upon  these  sub¬ 
jects.  Courts-martial  for  the  regulation  of  the 
militia  are  held  in  the  various  states  under  local 
statutes,  which  resemble  in  their  main  features 
those  provided  for  in  the  army  of  the  United 
States ;  and  when  in  actual  service  the  militia, 
like  the  regular  troops,  are  subject  to  courts- 
martial,  composed,  however,  of  militia  officers. 

As  to  their  constitution  and  jurisdiction, 
these  courts  may  belong  to  one  of  the  follow¬ 
ing  classes : — 

General ,  which  have  jurisdiction  over  every 
species  of  offence  of  which  courts-martial  have 
jurisdiction.  They  are  to  be  composed  in  the 
United  States  of  not  less  than  five  nor  more 
than  thirteen  commissioned  officers  of  suita¬ 
ble  rank,  according  to  the  exigencies  of  the 
service  (R.  S.  p.  237,  art.  75),  and  in  Eng¬ 
land  of  not  less  than  thirteen  commissioned 
officers,  except  in  special  cases,  and  usually 
do  consist  of  more  than  that  number. 

Regimental,  which  have  jurisdiction  of 
offences  not  capital,  occurring  in  a  regiment 
or  corps.  They  consist  in  the  United  States 
of  three  commissioned  officers ;  and  are  ap¬ 
pointed  by  the  commanding  officer.  In  Eng¬ 
land  they  consist  of  not  less  than  five  com¬ 
missioned  officers,  when  that  number  can.  be 
assembled  without  detriment  to  the  service, 
and  of  not  less  than  three  in  any  event..  The 
jurisdiction  of  this  class  of  courts-martial  ex¬ 
tends  only  to  offences  less  than  capital  com¬ 
mitted  by  those  below  the  rank  of  commis¬ 
sioned  officers,  and  their  decision  is  subject  to 
revision  by  the  commanding  officer  of  the 
division,  regiment,  or  detachment,  by  the 
officer  who  "appointed  them,  or  by  certain 

superior  officers.  .  .  « 

Garrison ,  which  have  jurisdiction  of  some 
offences  not  capital,  occurring  in  a  garrison, 
fort,  or  barracks.  They  are  of  the  same  con- 
stitution  as  to  number  and  qualifications 
members  as  regimental  courts-martial,  lheir 
limits  of  jurisdiction  in  degree  are  the  same, 
and  their  decisions  are  in  a  similar  manner 

subiect  to  revision.  .A 

The  Rev.  Stat.  \  1342,  p.  237,  provide  — 

Art  72  Any  general  officer,  commanding 

army,  or  a  separate  tp  ^  COnrt-martial, 

petent  to  appoint  a  r  tjme  cf  war. 

either  in  time  of  ^mmander  is  the  accuser 
But  when  any  sucl  un(Jer  his  COm- 

or  prosecutor  of  a  pp0;ntedbvthepresi- 
den’h  aid'itspweedings  and  sendee  shall 
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be  sent  directly  to  the  secretary  of  war,  by 
whom  they  shall  be  laid  before  the  president 
for  his  approval  or  orders  in  the  case. 

Art.  78.  In  time  of  war  the  commander  of 
a  division,  or  of  a  separate  brigade  of  troops, 
shall  be  competent  to  appoint  a  general  court- 
martial.  But  when  such  commander  is  the 
accuser  or  prosecutor  of  any  person  under  his 
command,  the  court  shall  be  appointed  by  the 
next  higher  commander. 

Art.  74.  Officers  who  may  appoint  a  court- 
martial  shall  be  competent  to  appoint  a  judge- 
advocate  for  the  same. 

By  §  1624  it  is  provided  : — 

Art.  26.  Summary  courts-martial  may  be 
ordered  upon  petty  officers  and  persons  of 
inferior  ratings  by  the  commander  of  any  ves¬ 
sel,  or  by  the  commandant  of  any  navy-yard, 
naval  station,  or  marine  barracks  to  which 
they  belong,  for  the  trial  of  offences  which 
such  officer  may  deem  deserving  of  greater 
punishment  than  such  commander  or  com¬ 
mandant  is  authorized  to  inflict,  but  not  suffi¬ 
cient  to  require  trial  by  a  general  court-mar¬ 
tial. 

Art.  27.  A  summary  court-martial  shall 
consist  of  three  officers  not  below  the  rank  of 
ensign,  as  members,  and  of  a  recorder.  The 
commander  of  a  ship  may  order  any  officer 
under  his  command  to  act  as  such  recorder. 

Art.  38.  General  courts-martial  may  be 
convened  by  the  president,  the  secretary  of 
the  navy,  or  the  commander-in-chief  of  a  fleet 
or  squadron  ;  but  no  commander  of  a  fleet  or 
squadron  in  the  waters  of  the  United  States 
6hall  convene  such  court  without  express  au¬ 
thority  from  the  president. 

.  Art.  39.  A  general  court-martial  shall  con¬ 
sist  of  not  more  than  thirteen  nor  less  than 
five  commissioned  officers  as  members ;  and 
as  many  officers,  not  exceeding  thirteen,  as 
can  be  convened  without  injury  to  the  service, 
shall  be  summoned  on  every  such  court.  But 
in  no  case,  where  it  can  be  avoided  without 
injury  to  the  service,  shall  more  than  one- 
lialf,  exclusive  of  the  president,  be  junior  to 
the  officer  to  be  tried.  The  senior  officer 
shall  always  preside,  and  the  others  shall  take 
place  according  to  their  rank. 

The  decision  of  the  commanding  officer  as 
to  the  number  that  can  be  convened  without 
injury  to  the  service  is  conclusive ;  12  Wheat. 

The  jurisdiction  of  such  courts  is  limited 
to  offences  against  the  military  law  (which 
title  see)  committed  by  individuals  in  the  ser¬ 
vice;  12  Johns.  257;  see  lie  Hart  Cmirta 
Mart.  28;  3  Wheat.  212;  8  Am  Jur  T 
winch  latter  term  includes  sutlers,  retainers 
to  the  camp,  and  persons  serving  with  the 
army  in  the  field;  60th  Art.  of  War-  li! 
Hart,  Courts-Mart.  24,  25.  See  V  Km  ’ 
Courts-Mart  3.  But  while  a  district  is  under 
mart, a1  law  by  proclamation  of  the  executive 
as  for  rebellion,  they  may  take  jurisdiction  of 
offences  which  are  cognizable  bv  tho  * 

GeUntSi3^'  V  rUC  °f/eap;  11  °P-  Att!- 
•  137  ’  V-  Kennedy,  Courts-Mart.  14. 


This  rule  is  said  by  American  ^^7; 
ply  where  the  army  passes  into  «  ,•  aP* 
where  there  are  no  civil  courts  in  „  •  ^ct 
Beufet,  Mil.  Law,  15.  m  exist^ce. 

The  act  of  March  3,  1863,  did  not  ™  1 
the  jurisdiction  of  military  tribunals  evil  *ke 
of  that  of  the  state  com*  in  the  “ S  !'« 
hot  otherwise  in  the  rebellious  state 
the^nhtary  occupation  of  the  United  States; 

Military  commissions  organized  during  tl, 
late  civil  war,  in  a  state  not  invaded  and  J 
engaged  in  rebellion,  in  which  the  federa 
courts  were  open  and  not  obstructed  in  the 
exercise,  of  their  judicial  functions,  had  no 
jurisdiction  to  convict,  for  a  criminal  offence 
a  citizen,  who  was  neither  a  resident  of  a  rebel’ 
lious  state,  nor  a  prisoner  of  war,  nor  a  per¬ 
son  in  the  military  or  naval  service;  and  con¬ 
gress  could  not  invest  them  with  any  such 
power ;  Ex  parte  Milligan,  4  Wall.  2.  '  Cases 
arising  in  the  land  and  naval  forces,  or  in  the 
militia  in  time  of  war  or  public  danger,  are 
excepted  from  the  right  of  trial  by  jury; 
ibid . 

In  regard  to  the  jurisdiction  of  naval  courts- 
martial  over  civil  crimes  committed  at  sea, 
see  1  Term,  548;  8  Wheat.  212;  10  id.  159; 
1  N.  Y.  Leg.  Ohs.  371  ;  7  Hill,  95;  1  Kent, 
341,  n.  Naval  courts-martial  in  England  are 
now  governed  by  the  Naval  Discipline  Act  of 
1866;  2  Steph.  Com.  589-598. 

The  court  must  appear  from  its  record  to 
have  acted  within  its  jurisdiction ;  3  S.  &  R. 
590;  1  Rawle,  143;  11  Pick.  442;  19  Johns. 
7;  25  Me.  168;  1  M’Mull.  69;  13  How. 
134.  A  want  of  jurisdiction  either  of  the 
person,  1  Brock.  324,  or  of  the  offence,  will 
render  the  members  of  the  court  and  officers 
executing  its  sentence  trespassers ;  3  Cra.  381. 
See  Military  Law;  Martial  Law.  So, 
too,  the  members  are  liable  to  a  civil  action 
if  they  admit  or  reject  evidence  contrary  to 
the  rules  of  the  common  law ;  2  Kent,  10 ; 
V.  Kennedy,  Courts-Mart*.  13;  or  award  ex¬ 
cessive  or  illegal  punishment ;  V.  Kennedy, 
Courts-Mart.  13. 

The  decisions  of  general  courts-martial  are 
subject  to  revision  by  the  commanding  officer, 
the  officer  ordering  the  court,  or  by  the  pre¬ 
sident  or  sovereign,  as  the  case  may  be;  H 
Johns.  150.  No  sentence  extending  to  the 
loss  of  life  or  to  the  dismissal  of  a  commis¬ 
sioned  or  warrant  officer  shall  be  carried  into 
effect  until  confirmed  by  the  president;  R- 
§  1624,  art.  53.  Consult  Benfet;  PeHar, 
and  also  Adye ;  Defalon ;  Hough;  J-  ^el> 
nedy ;  V.  Kennedy;  M’ Arthur;  Macnaghten; 
Macomb  ;  Simmons  ;  Tytler ;  Courts- Martin  , 
Opinions  Att.  Gen.  passim. 

COURT  OP  NISI  PRIUS.  In  -Ameri- 
can  Law.  A  court  of  original  civil  juvisj  a 
tion  in  the  city  and  county  of  Philadelphia, 
held  by  one  of  the  judges  of  the  suprem 
court  of  the  state.  Abolished  by  the  consti¬ 
tution  of  1874  ;  art.  5,  §  1.  S(>e 
1riu$;  Courts  of  Assize  ani> 
Piuus. 
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Z^prn  oF  ORDINARY.  In  Ameri-  of  record  of  general  criminal  jurisdiction  in 
C°UKA  A  court  which  has  jurisdiction  of  and  for  the  city  and  county  of  Philadelphia. 


emulation  of  the 


caB  hlteof  wills  and  there; 
the  ProbJ  t  0f  decedents’  estates. 
msna?1emL'l.rt  exists  in  Georgia  and  formerly 
Soc^  New  Jersey,  South  Carolina,  and 


existCd  i!,,t  his  been  replaced  by  the  court 
TnM’.“Siot  court,  See  2  Ke 


of 
Kent, 

nrobate  or  . . .  z 

1)0-  Okdixary. 

r-nURT  OF  ORPHANS.  In  English 

CU  The  court  of  the  lord  mayor  and 
Sinen  of  London,  which  has  the  care  of 
those  orphans  whose  parent  died  in  London 

e»,l  was  free  of  the  city. 

V.  the  custom  of  London  this  court  is  en¬ 
titled  to  the  possession  of  the  person,  lands, 
.iml  chattels  of  every  infant  whose  parent  was 
five  of  the  city  at  the  time  of  his  death  and 
who  died  in  the  city.  The  executor  or  ad¬ 
ministrator  of  such  deceased  parent  is  obliged 
to  exhibit  inventories  of  the  estate  of  the 
deceased,  and  give  security  to  the  chamber¬ 
lain  for  the  orphan’s  part  or  share.  It  is  now 
said  to  be  fallen  into  disuse.  2  Stephen,  Com. 
313;  Pull.  Cust.  Lond.  196,  Orphans’  Court. 

COURT  OF  OYER  AND  TERMI¬ 
NER.  In  American  Law.  The  name  of 
courts  of  criminal  jurisdiction  in  several  of 
the  states  of  the  American  Union,  as  in  New 
Jersey,  New  York,  and  Pennsylvania. 

COURTS  OF  OYER  AND  TERMI¬ 
NER  AND  GENERAL  GAOL  DELIV¬ 
ERY.  In  English  Law.  Tribunals  for  the 
examination  and  trial  of  criminals. 

They  are  held  before  commissioners  selected 
hy  the  queen,  among  whom  are  usually  two 
justices  of  the  superior  courts  at  Westminster, 
twice  in  every  year  in  all  the  counties  of 
Lngland  except  the  four  northern,  where  they 
held  once  only,  and  Middlesex  and  parts 
0 .  °.  er  counties,  over  which  the  central 
wiminai  court  has  jurisdiction. 

under  the  commission  of  oyer  and  terminer 
,e  try  indictments  previously  found 

'  ie  same  assizes  for  treason,  felony,  or 
an  <;n)eanors*  Under  the  commission  of 
{j*e,Q  9a°l  delivery  they  may  try  and  de 
judir  GVeiT  prisoner  who  is  in  gaol  when  the 
orhef  anive  at  riie  circuit  town,  whenever 
ever  °r-e  w'iomsoever  indicted  or  for  whatso- 
>*rc  i^riU!e  ?ommitted.  These  commissions 
A]  with  those  of  assize  and  nisi  prius 


„  ....  r _  3  Steph. 

See  Courts  of  Assize  axd 


Codmthotirm,^S8ion  °f  tlie  Pea™ 

WpS,  So°  rw",M  A 

JUrisdU'ner^Can  Eaw.  Courts  of  criminal 
They  "  the  state  of  Pennsylvania, 
court  of1^  at  ^ie  same  time  with  the 
and  by  .(!Uaricr  sessions,  as  a  general  rule, 
Purdon  Tv  Judges.  See  Brightly’ s 

CQ  ’  J)l8-  Penn.  Laws,  pp.  26,  382,  1201 

°YER  AND  TERMI- 
CnSSRAL  JAIL  DELIVERY, 

5IoHs  oJ?JtT  OP  QUARTER  ses- 

JSR  Ci?v^HE  peace,  in  and  for 
AND  county  of  phila- 

la  American  Law.  A  court 


.  county  of  Philadelphia, 
in  the  state  of  Pennsylvania. 

COURT  OF  PALACE  AT  WEST¬ 
MINSTER.  This  court  had  jurisdiction  of 
personal  actions  arising  within  twelve  miles  of 
the  palace  at  Whitehall.  Abolished  by  12  & 
13  Viet.  c.  101 ;  3  Steph.  Com.  317,  n. 

COURT  OF  PECULIARS.  In  English 
Law.  A  branch  of  the  court  of  arches,  to 
which  it  is  annexed. 

It  has  jurisdiction  of  all  ecclesiastical  causes 
arising  in  the  peculiars  of  Canterbury  or  other 
dioceses  which  are  exempt  from  the  ordinary’s 
jurisdiction  and  subject  to  that  of  the  metro¬ 
politan  only.  The  court  of  arches  has  an 
appellate  jurisdiction  of  causes  tried  in  this 
court.  3  Bla.  Com.  65 ;  3  Steph.  Com.  306. 
See  Peculiars. 

COURT  OF  PIEPOUDRE  (Fr.  pied, 
foot,  and  poudre,  dust,  or  puldreaux ,  old 
French  pedlar).  In  English  Law.  A  court 
of  special  jurisdiction  incident  to  every  iair 
or  market. 

The  word  piepoudre,  6pelled  also  piedpoudre 
and  pypowder,  has  been  considered  as  signifying 
dusty  feet,  pointing  to  the  general  condition  of 
the  feet  of  the  suitors  therein  ;  Cowel ;  Blount ; 
or  as  indicating  the  rapidity  with  which  justice 
is  administered,*  as  rapidly  as  dust  can  fall  from 
the  foot ;  Co.  4th  Inst.  472 ;  or  pedlar’s  feet,  as 
being  the  court  of  such  chapmen  or  petty  traders 
as  resorted  to  fairs.  It  was  not  confined  to  fairs 
or  markets,  but  might  exist,  by  custom,  in  cities, 
boroughs,  or  vills  for  the  collection  of  debts  and 
the  like ;  Cro.  Jac.  313  ;  Cro.  Car.  46  ;  2  Salk. 
604.  It  was  held  before  the  steward  of  him  who 
was  entitled  to  the  tolls  from  the  market.  It 
has  fallen  into  disuse. 

The  civil  jurisdiction  extended  to  all  mat¬ 
ters  of  contract  arising  within  the  precinct  of 
the  fair  or  market  during  the  continuance  of 
the  particular  fair  or  market  at  which  the 
court  was  held,  the  plaintiff  being  obliged  to 
make  oath  as  to  the  time  and  place. 

The  criminal  jurisdiction  embraced  all 
offences  committed  at  the  particular  fair  or 
market  at  which  the  court  was  held.  An 
appeal  lay  to  the  courts  at  Westminster.  See 
Barrington,  Stat.  337;  3  Bla.  Com.  32;  3 
Steph.  Com.  317,  n. ;  Skene,  de  verb.  sig. 
Pede  pidverosus ;  Bracton,  334. 

COURT  OP  POLICIES  OF  INSUR¬ 
ANCE.  A  court  of  special  jurisdiction  which 
took  cognizance  of  cases  involving  claims 
made  by  those  insured  upon  policies  in  the 
city  of  London.  .  .  , 

It  was  organized  by  a  commission 
yearly  by  the  lord  chancellor,  by  virtue  ot  43 
Sail.  c.  12,  and  IS  &  14  Car.  II.  c.  23,  to  tire 
judge  of  the  admiralty,  the  recorder  ot  Lon¬ 
don,  two  doctors  of  the  civil  law.  two  <  0111  m0  ' 
law  lawyers,  and  eight  merchants.  einlK’™  ' 
ins:  any"  three  of  them,  (one  being  a  c  >  .han 
or  barrister)  to  determine  in  a  fun).  '  •• 
all  causes  concerning  policies  in  i-  *  t 
London.  The  jnrisliction  was  “"onlolT 
actions  brought  by  assured  persons  upon  po  1- 
acnons  orou^nt  morchandise ;  and  an  ap- 
cies  of  insurance  on  me  run  >  r 
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peal  lay  by  way  of  a  bill  to  the  court  of  chan¬ 
cery.  The  court  has  been  long  disused,  and 
was  formally  abolished  by  stat.  26  &  27  Viet, 
c.  125.  3  Bla.  Com.  74;  3  Steph.  Com. 

317,  n. ;  Crabb,  Hist.  .Eng.  Law,  503. 

COURT  PREROGATIVE.  See  Pre¬ 
rogative  Court. 

COURT  OF  PROBATE.  In  American 
Law.  A  court  which  has  jurisdiction  ot  the 
probate  of  wills  and  the  regulation  of  the 
management  and  settlement  of  decedents’ 
estates,  as  well  as  a  more  or  less  extensive 
control  of  the  estates  of  minors  and  other  per¬ 
sons  who  are  under  the  especial  protection  of 
the  law.  In  some  states,  this  court  has  also 
a  limited  jurisdiction  in  civil  and  criminal  ac¬ 
tions.  For  the  states  in  which  such  courts  ex¬ 
ist,  and  the  limits  of  their  jurisdiction,  seethe 
articles  on  the  various  states. 

In  English  Law.  A  court  in  England, 
established  under  the  Probate  Act  of  1857, 
having  exclusive  jurisdiction  of  testamentary 
causes  or  proceedings  relating  to  the  validity 
of  wills  and  the  succession  to  the  property  of 
persons  deceased  intestate.  2  Steph.  Com. 
192  ;  3  id.  346.  See  stat.  20  &  21  Viet.  c. 
77  ;  21  &  22  Viet.  c.  95.  This  court  is  now 
merged  in  the  High  Court  of  Justice  under 
the  Judicature  Act  of  1873.  See  Judica¬ 
ture  Acts. 


COURT  OF  QUARTER  SESSIONS 
OF  THE  PEACE.  In  American  Law. 

A  court  of  criminal  jurisdiction  in  the  state  of 
Pennsylvania. 

There  is  one  such  court  in  each  county  of 
the  state.  Its  sessions  are,  in  general,  held  at 
the  same  time  and  by  the  same  judges  as  the 
court  of  oyer  and  terminer  and  general  jail 
delivery.  See  Brightly’s  Purdon,  Dio-.  PD 
26,  383,  §  35,  1198,  §  1.  ^  ' 

COURT  OF  QUEEN’S  BENCH.  See 

Court  of  King’s  Bench. 

C°URT  OF  RECORD.  A  judicial  or¬ 
ganized  tribunal  having  attributes  and  exer¬ 
cising  functions  independently  of  the  person 
of  the  magistrate  designated  generally  to  hold 
it,  and  proceeding  according  to  the  course  of 
the  common  law. 


A  court  where  the  acts  and  proceeding  an 
enrolled  parchment  for  a  perpetual  memo 
rial  and  testimony  ;  3  Bla.  Com  24 

A  court  which  has  jurisdiction  to'  fine  ant 
imprison  or  one  having  jurisdiction  of  civi 
causes  above  forty  shillings,  and  proceed  n 

M  "?9  com«  common  ]„„= 


All  courts  are  either  of  record  or 
The  possession  of  the  right  to  flue  ail(1  •f*'w?ra 
for  contempt  was  formerly  considered  asP.^f^ 
ing  decisive  evidence  that  a  court 
record:  Co.  Lift.  117  b,  260  «,•  l&dk 
Mod.  388  ;  2  Wms.  Saund.  101  a;  Viner^An 
Courts;  and  it  is  said  that  the  erection  of  Abr 
tribunal  with  this  power  renders  it  by  tint  ,n<2' 
of  re°ord  ;  1  Salk.  200 ;  1/ jjJ?  35 
l  ''  «odd.  Lect.  98  ;  3  Bla.  Com.  24  25  •  w‘  388 

Sid.' Iff ‘Tsh1  dOenin0VPOS8e68  thls’  Power ^ 
W ,  3  Sharsw.  Bla.  Com.  25,  n.  Tiie 


fact  that  a  permanent  record  is  kent  dor 
modern  law,  stamp  the  character  of  tl  Dot’ in 
since  many  courts,  as  probate  courts  and  'r!^ 
of  limited  or  special  jurisdiction,  are  on,'8 
keep  records  and  yet  are  held  to  be  on.,.*  gfcd  to 


definition  fin’t  rm- 
above  is  taken  from  the  opinion  of  S/m,.  ? 
in  8  Mete.  171,  with  an  additional  elenfent  *7 
required  in  that  case  for  purposes  of  distinction 
and  is  believed  to  contain  all  the  distinct^ 
qualities  which  can  be  said  to  belong  to  In 
courts  technically  of  record  at  modern  law. 

Courts  may  be  at  the  same  time  of  record 
for  some  purposes  and  not  of  record  for  others  • 
23  Wend.  376  ;  6  Hill,  590;  8  Mete.  168*  19 
id.  11. 

Courts  of  record  have  an  inherent  power, 
independently  of  statutes,  to  make  rules  for 
the  transaction  of  business;  but  such  rules 
must  not  contravene  the  law  of  the  land ;  l 
Pet.  604  ;  3  S.  &  R.  253;  8  id.  336;  2  Mo. 
98.  They  can  be  deprived  of  their  jurisdic¬ 
tion  by  express  terms  of  denial  only ;  3  Yeates, 
479  ;  9  S.  &  R.  298;  2  Burr.  1042;  1  W. 
Bla.  285.  Actions  upon  the  judgments  of 
such  courts  may,  under  the  statutes  of  limita¬ 
tions  of  some  of  the  states  of  the  United 
States,  be  brought  after  the  lapse  of  the  pe¬ 
riod  of  limitation  for  actions  on  simple  con¬ 
tracts  ;  and  this  provision  has  given  rise  to 
several  determinations  of  what  are  and  what 
are  not  courts  of  record.  See  22  Pick.  430; 
6  Gray,  515;  6  Hill,  590;  1  Cow.  212;  25 
Ala.  n.  s.  540 ;  37  Me.  29. 

Under  the  naturalization  act  of  the  United 
States,  “  every  court  of  record  in  a  state 
having  common-law  jurisdiction  and  a  seal 
and  a  clerk  or  prothonotary  ”  has  certain 
specified  powers.  As  to  what  the  require¬ 
ments  are  to  constitute  a  court  of  record  under 
this  act,  see  8  Pick.  168;  23  Wend.  375. 

A  writ  of  error  lies  to  correct  erroneous 
proceedings  in  a  court  of  record ;  3  Bla.  Com. 
407  ;  18  Pick.  417 ;  but  will  not  lie  unless 
the  court  be  one,  technically,  of  record;  U 
Mass.  510.  See  Writ  of  Error. 


COURT  OF  REGARD.  In  English 
Law.  One  of  the  forest  courts,  in  Enghuu , 
held  every  third  year,  for  the  lawing  or  expe- 
ditation  of  dogs,  to  prevent  them  from  running 
alter  deer.  It  is  now  obsolete.  3  Step  n 
Com.  440;  3  Bla.  Com.  71,  72. 

COURTS  OF  REQUESTS  (called  other¬ 
wise  courts  of  conscience).  In  English  Lavv* 
Courts  of  special  jurisdiction,  constituted  ' 
act  of  parliament  in  the  city  of  London  an 
other  towns,  for  the  recovery  of  small  debts. 

They  wrere  courts  not  of  record ,  and  ]u0" 
ceeded  in  a  summary  way  to  examine  upo 
oath  the  parties  and  other  witnesses,  v'd  . 
the  aid  of  a  jury,  and  made  such  order  as 
consonant  to  equity  and  good  conscience. 

I  hey  had  jurisdiction  of  causes  of  f 
generally  to  the  amount  of  forty  shillings* 

1,1  niany  instances  to  the  amount  of  five  p°UD 
sterling.  #  , 

The  courts  of  requests  in  London  consists 
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and  four  common  couneil- 
of  two  .  formerly  a  court  of  considerable 
»«"drw»i  *WW.c6,  as  well  as  all 
importance,  egt>  by  tiie  Small  Debts 

other  c°nr  t  c  y5)  ancl  the  order  in  coun- 
Act,9f  1U  •  and  their  jurisdiction  trans- 

cil°  a  She  county  courts. 

ferred  to  t  re<iuests  before  the  king  in 

The  i^ilKbolishcJ  by  Id  Car.  I. 
pe?n°U  Sec  3  Steph.  Com.  449,  and  note  (j)  ; 
Bali,  Abr.  Courts  in  London;  County 

1  rnnRT  ROLLS.  The  rolls  of  a  manor, 
containin'*  all  acts  relating  thereto.  While 
bl -in- to  the  lord  of  the  manor,  they  are 
lot inthe  nature  of  public  books  for  the  bene- 
fit  of  the  tenant.  Scriven  on  Copyholds.  See 
Copyhold. 

COURT  OF  SESSION.  In  Scotch 
Law.  The  supreme  court  of  civil  jurisdic¬ 
tion  in  Scotland. 

The  full  title  of  the  court  is  council  and  session. 
It  was  first  established  in  1425.  In  1469  its  juris¬ 
diction  was  transferred  to  the  king’s  council, 
which  in  1503  was  ordered  to  sit  in  Edinburgh. 
In  1532  the  jurisdiction  of  both  courts  and  the 
joint  title  were  transferred  to  the  present  court. 
The  regular  number  of  judges  was  fifteen  ;  but 
an  additional  number  of  justices  might  be  ap¬ 
pointed  by  the  crown  to  an  unlimited  extent. 
This  privilege  was  renounced  by  10  Geo.  I.  c.  19. 

It  consists  of  thirteen  judges,  formerly  of 
fifteen,  and  is  divided  into  an  inner  and  an 
outer  house. 

The  inner  house  is  composed  of  two  branches 
or  chambers,  of  co-ordinate  jurisdiction,  each 
consisting  of  four  judges,  and  called  respec¬ 
tively  the  first  division  and  the  second  divi¬ 
sion.  The  first  division  is  presided  over  by 
the  lord  president  or  lord  justice  general,  the 
second  by  the  lord  justice  clerk.  The  outer 
house  is  composed  of  five  separate  courts,  each 
presided  over  by  a  single  judge,  called  a  lord 
ordinary. 

AH  causes  commence  before  a  lord  ordi- 
naiT>  in  general ;  and  the  party  may  select 
Hie  one  before  whom  he  will  bring  his  action, 
subject  to  a  removal  by  the  lord  president  in 
Case  of  too  great  an  accumulation  before  any 
one  or  more  lords  ordinary.  See  Bell,  Diet.  ; 
laterson,  Comp.  §  1055,  n.  et  seq. 

COURT  OF  SESSIONS.  In  Ameri- 
Cau  haw.  A  court  of  criminal  jurisdiction 
fisting  in  some  of  the  states  of  the  United 
yat£s-  Courts  of  this  name  exist  in  New 

or*,  and,  perhaps,  other  states.  In  the 
New  York,  two  courts  of  sessions 
8  .“old,  one  of  special  and  one  of  general 
th/i°nS’  an  aPPeal  lying  from  the  former  to 
tho  at-er‘  °ther  counties  of  the  state 

*hU  -S  ,onty  ^ie  court  of  special  sessions, 
courts 18  ^  ^  same  time  as  the  county 

q COURT 

^She 


COURT  OF  STAR-CHAMBER.  In 
English  Law.  A  court  which  was  formerly 
held  by  divers  lords,  spiritual  and  temporal, 
who  were  members  of  the  privy  council, 
together  with  two  judges  of  the  courts  of 
common  law. 

It  was  of  very  ancient  origin,  was  new-modelled 
by  the  3  Hen.  VII.  c.  1  and  21  Hen.  VIII.  c.  20, 
and  was  finally  abolished,  after  having  become 
very  odious  to  the  people,  by  the  16  Car.  I.  c.  10. 
The  name  star-chamber  is  of  uncertain  origin. 
It  has  been  thought  to  be  from  the  Saxon  steoran , 
to  govern,  alluding  to  the  jurisdiction  of  the  court 
over  the  crime  of  cosenage  ;  and  has  been  thought 
to  have  been  given  because  the  hall  in  which  the 
court  was  held  was  full  of  windows,  Larnbard, 
Eiren.  148 :  or  because  the  roof  was  originally 
studded  with  gilded  stars,  Coke,  4th  Inst.  66 ;  or, 
according  to  Blackstone,  because  the  Jewish 
covenants  (called  starrs  or  stars,  and  which,  by 
a  statute  of  Richard  I.,  were  to  be  enrolled  in 
three  places,  one  of  which  was  near  the  exche¬ 
quer)  were  originally  kept  there,  4  Bla.  Com. 
266,  n.  The  derivation  of  Blackstone  receives 
confirmation  from  the  fact  that  this  location 
(near  the  exchequer)  is  assigned  to  the  star- 
chamber  the  first  time  it  is  mentioned.  The  word 
star  acquired  at  some  time  the  recognized  signi¬ 
fication  of  inventor}7  or  schedule.  Stat.  Acad. 
Cont.  32 ;  4  Sharsw.  Bla.  Com.  266,  n. 

The  legal  jurisdiction  of  this  court  ex¬ 
tended  originally  to  riots,  perjuries,  misbe¬ 
havior  of  sheriffs,  and  other  notorious  misde¬ 
meanors.  It  acted  without  the  assistance  of 
a  jury.  See  Hudson,  Court  of  Star  Chamber 
(printed  at  the  beginning  of  the  second  vol¬ 
ume  of  the  Collectanea  Juridica )  ;  4  Bla. 
Com.  266,  and  notes ;  4  Steph.  Com.  308- 
310;  12  Amer.  Law  Rev.  21. 


OF  SHERIFF’S  TOURN. 

TIFF’s  TOUKN. 

!(5Rt  OF  STANNERIES.  See  Stan- 

COURTS. 


COURT  OF  THE  STEWARD  AND 
MARSHAL.  See  Court  of  Marsiial- 
sea. 

COURT,  SUPREME.  See  Supreme 

COUKT. 

COURT  OF  SWEINMOTE  (spelled, 
also,  Swainmote,  Swain-gemote ;  Saxon, 
swang,  an  attendant,  a  freeholder,  and  mote 

or  gemote ,  a  meeting). 

In  English  Law.  One  of  the  forest 
courts,  now  obsolete,  held  before  the  ver- 
derors,  as  judges,  by  tlie  steward,  thrice  in 
every  year, — the  sweins  or  freeholders  within 
the  forest  composing  the  jury. 

This  court  had  jurisdiction  to  inquire  into 
rrrievances  and  oppressions  committed  by  the 
officers  of  the  forest,  and  also  to  receive  and 
try  presentments  certified  from  the  court  ot 
attachments,  certifying  the  cause,  m  turn, 
under  the  seals  of  the  jury,  in  case  of  con¬ 
viction,  to  the  court  of  justice  seat  or 
rendition  of  judgment.  Cowel ;  3  Bla.  Com. 
71,  72;  3  Steph.  Com.  317,  n. 

COURTS  OF  THE  UNITED  STATES. 

^  o  1 — 3 

Derivation  of  Authoritt .  4-12 

Jurisdiction  generali.t.—-- •••••••••  „  13_16 

Senate  as  Court  of  Impeachment 
Jurisdiction . 


Supreme  Court— 


§  17 


- - .  . .  C  X.  M 

Organization .  .  cc  jg_23 

Jurisdiction  . . . . 
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Circuit  Court— 

Organization .  §§  24-29 

Jurisdiction . 

Original... . .  §§  30-32 

Appellate .  §§  33-37 

District  Court — 

Organization . §  38 

Jurisdiction .  §§  39-44 

Provisions  common  to  more  than 

one  Court  or  Judge .  §§  45-50 

Exclusive  Jurisdiction .  §§  45-49 

Habeas  Corpus .  §  50 

Territorial  Courts .  §  51 

Supreme  Court  of  District  of  Co¬ 
lumbia .  §  52 

Court  of  Claims . .  §  53 

Commissioners  of  theU.  S .  §  54 

1.  Except  in  the  case  of  the  senate  as  a  court 
to  try  impeachments,  and  the  mode  prescribed  for 
the  appointment  of  the  judges,  the  judicial  sys¬ 
tem  of  the  United  States  has  been  constructed 
under  the  authority  derived  primarily  from  the 
following  provisions  of  the  federal  constitution 
and  the  amendments  thereto,  viz. : — 

The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court,  and  in  such  in¬ 
ferior  courts  as  the  congress  may  from  time  to 
time  ordain  and  establish.  The  judges,  both  of 
the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated 
times,  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  con¬ 
tinuance  in  office. 

The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties  made 
or  which  shall  be  made,  under  their  authority  • 
to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls  ;  to  all  cases  of  admiralty 
and  maritime  jurisdiction ;  to  controversies  to 
'which  the  United  States  shall  be  a  party ;  to  con¬ 
troversies  between  two  or  more  states;  between 
a  state  and  citizens  of  another  state ;  between 
citizens  of  different  states,  between  citizens  of 
the  same  state  claiming  lands  under  grants  of 
different  states,  and  between  a  state,  or  the  citi 
jects thereof’  a,ld  foreiSn  6tates,  citizens  or  sub- 

In  ail  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  those  in  which  a  state 
shall  be  a  party  the  supreme  court  shal?  ££ 
original  jurisdiction.  In  all  the  other  cases  be- 

1  n™i  wntl-°n?d.v the  suPreme  court  shall  have 
appellate  junsdiction,  both  as  to  law  and  fact 
with  such  exceptions,  and  under  such  reeulal 
tions  as  congress  shall  make.  &  1 

The  trial  of  all  crimes,  except  in  eases  of  im 

•MhSMn 

*£‘‘'1  cr*me  *'•*» 
wilhin  .my  stale,  tile  trial  .hall  be  at  Solace 

s*urs^sr5.r by  la'r  b*™ 

The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  anv  suit  in  1  "  11 
equity  commenced  or  prosecuted \Lhit  If  °rf 
the  United  States  by  citizens  ofanmw V T  °f 
by  citizens  or  subjects  of  any  foleinn4 
Amendments,  art.  11.  Sn  6tete. 

2.  As  the  government  of  the  United 
possesses  many  of  the  attributes  of  soverM  *  8 
while  the  state  governments  possess  otif 
results  that  the  citizens  are  obliged  to  »3„er8’  il 
date  themselves  to  different  judiciarv  c,TJJClmo’ 
These  two  sets  of  courts  frequently  oeennlffl8' 
same  house  at  the  same  time,  and  their  ;  ale 
nft'fw  0r  Screes  operate  upon  the  same  Ud®’ 
uty  and  upon  the  6ame  mass  of  proper" !" 


It  is  evident,  therefore,  that  witW^TT 
both  in  legislation  and  the  administrate  £are> 
law,  there  would  be  danger  of  clashing  f  tl,e 
these  two  classes  of  independent  tribunal®01 

3.  As  respects  criminal  proceedings  e7JL 

generally  coniines  itself  to  the  adminisbSi?Urtr 
the  laws  of  the  government  which  e rented 
civil  cases,  however,  as  the  constitution  of  the 
United  Mates  has  conferred  jurisdiction  upon  tt 
federal  courts  in  cases,  for  example,  where  l 
citizen  of  one  state  sues  a  citizen  of  another  stL 
it  is  manifest  that  the  court  which  tries  *2 \ 
case  must  administer  the  laws  of  the  state  if 
which  the  action  is  brought,  subject  to  the  con 
stitution  of  the  United  States  in  eases  which  con 
flict  with  its  provisions. 

4.  In  the  organization  of  the  federal  system  of 
courts,  there  were  two  objects  to  be  accomplished 
The  first  was  to  prevent  a  clashing  between  the 
state  and  United  States  courts,  by  imposing  re¬ 
strictions  upon  the  United  States  courts.  The 
second  was  to  carry  out  the  mandates  of  the  con¬ 
stitution,  by  clothing  the  latter  with  all  the 
powers  necessary  to  execute  its  provisions.  This 
organization  was  commenced  by  the  act  of  1789, 
familiarly  known  as  the  Judiciary  Act :  1  Stat. 
at  Large,  921. 

5.  To  accomplish  the  first  object,  it  was  accord¬ 
ingly  enacted  by  the  fourteenth  section  that  writs 
of  habeas  corpus  should  in  no  case  extend  to  pris¬ 
oners  m  jail,  unless  where  they  were  in  custody 
under  or  by  color  of  the  authority  of  the  United 
States,  or  were  committed  for  trial  before  some 
court  of  the  same,  or  it  was  necessary  that  they 
should  be  brought  into  court  to  testify.  Other 
cases  where  this  wrrit  is  allowed  are  :  where  the 
prisoner  is  in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States,  or  of 
an  order,  process,  or  decree  of  a  court  thereof; 
or  is  in  custody  in  violation  of  the  constitution, 
or  of  a  law  or  treaty  of  the  United  States;  or, 
being  a  subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  is  in  custody  for  an  act  done 
or  omitted  under  any  alleged  right,  title,  au¬ 
thority,  etc.,  or  exemption  claimed  under  the 
commission,  order,  or  sanction  of  any  foreign 
6tate,  etc.,  the  validity  of  which  depends  upon 
the  law  of  nations ;  R.  S.  §  753. 

This  important  restriction  was  intended  to  leave 
to  the  state  authorities  the  absolute  and  exclusne 
administration  of  the  6tate  laws  in  all  cases  oj 
imprisonment ;  and  no  instance  has  ever  0C£urJ? 
in  which  this  act  has  been  disregarded.  Ou  tn 
contrary,  its  observance  has  been  emphaticai 
enjoined  and  enforced ;  21  How.  523,  524. 

4  Dill.  323  ;  24  Am.  L.  Reg.  522.  See  infra. 

5.  By  the  thirty-fourth  section,  of  the  same  a 
(R.  S.  §  721),  it  was  enacted  that  the  law6  of  c 
several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  ^l0  , 
otherwise  require  or  provide,  were  to  be  rega r  <- 
as  rules  of  decision  in  trials  at  common  ’ 
the  courts  of  the  United  States,  in  cases 
they  applied.  This  provision  has  received  e* 
nation  and  interpretation  in  the  following,  an  b 
the  many  eases :  7  now.  40  ;  8  id.  169 :  J4 
17  id.  476  ;  18  id.  502,  507  ;  20  id.  893,  5b*j .  \ 
71;  17  id.  44;  98  U.  S.  176,  242,  470, 
Wash.  C.  C.  313  ;  see  Bump,  Fed.  Proc.  41-  1 A 

And  while  the  United  States  courts  foN  ^v 
interpretation  given  to  the  laws  of  the  st 
their  highest  tribunals,  yet  in  case  of  con  ^ 
decisions,  or  in  the  absence  of  decisions 
time  of  consideration  by  the  United  States  c  g 
S®™*6  of  course,  modified  ;  5  How.  1°'  ’  t 
id.  599.  Ordinarily,  they  will  follow  . 

^OQle(idecisione  5  1  DilL  555  5  6  Pet‘ 291 :  T  .court 
’  *  •  Put  a  change  of  decision  by  a  state  . 
R  regard  to  the  construction  of  a  statute  w 
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"■  ,tn  affect  rights  acquired  under  the 
be  allowed  t  a  ^  u  g  ^77 .  otherwise,  when 
former  dec  ®  j!  acquired  under  the  former 
uo  rights  M  g  47,  The  federal  courts  will 
d^t’ fono’w  the  decision  of  an  inferior  court;  2 

'Whfdecisions  of  state  courts  upon  questions 
r7'  Irll  commercial  law  are  held  not  to  be  bind- 
of^nnn  the  United  States  courts  ;  18  flow.  520  ; 
iBg  r&miFRCiAL  Law  ;  16  Pet.  1 ;  2  Fed.  Rep. 

Commercial  *■  >  TT  o  .Ua  Nnr 


see 


285,843;  4  Biss.  4T3; 


binding  upon  questions  of  the  general  prin- 
^L  of  equity  jurisprudence ;  13  IIow.  271 ;  12 


cipies  of  equity  juris 
Thi6  section 

12  How.  361.  It  embraces  the  state  rules 


ul  361.  This  section  does  not  apply  to  criminal 


cases ; 


nf  pvidcncc  in  civil  cases  at  common  law ;  1 
lck  427;  IS  Wall.  436;  98  U.  S.  1 ;  but  not 
fn  eauitycascs ;  3  Blatch.  11.  The  word  “  laws” 
does  not  include  the  decisions  of  the  local  tri¬ 
bunals  for  these  are  only  evidence  of  what  the 
laws  are ;  16  Pet.  1.  The  decisions  of  the  state 
courts  upon  questions  of  a  general  nature  which 
are  not  based  upon  a  local  statute,  are  not  within 
this  section ;  100  U.  S.  213.  If  a  contract  when 
made  is  valid  under  the  laws  of  the  state  as 
then  interpreted  by  the  courts  of  the  state,  sub¬ 
sequent  decisions  putting  a  different  interpre¬ 
tation  upon  such  laws  are  not  binding  on  the 
federal  courts  as  to  that  contract ;  1  Wall.  175  ; 
16  id.  678.  And  where  contracts  are  based  upon 
laws  then  believed  to  be  constitutional,  there 
being  at  the  time  no  adjudication  on  such  laws 
in  the  state  courts  declaring  them  invalid,  the 
federal  courts  will  not  follow  subsequent  de¬ 
cisions  of  state  courts  thereon,  but  will  construe 
6uch  statute  for  themselves ;  19  Wall.  66. 

8.  In  clothing  the  United  States  courts  with 
sufficient  authority  to  carry  out  the  mandates  of 
the  constitution,  their  powers  are  made  in  certain 
cases  to  transcend  those  of  the  state  courts  ;  vari- 
provisions  exist  for  the  removal  of  causes 
from  the  state  to  the  federal  courts.  See  Re¬ 
moval  of  Causes. 

^  §  ^09  of  the  Rev.  Stat.  it  is  enacted, 

,  ^at  a  judgment  or  decree  in  any  6uit  in 
ne  highest  court  of  a  state,  in  which  a  decision 
*,8U^  could be  had,  where  is  drawn  in  ques- 
Antv»  •  validity  of  a  treaty  or  statute  of,  or  an 
thiaon,tyexercised  under,  the  United  States,  and 
e  decision  is  against  their  validity  ;  or  where  is 
an  Tuestion  the  validity  of  a  statute  of,  or 
a«y  exercised  under  any  state,  on  the 
jL  na  their  being  repugnant  to  the  constitu¬ 
te or  laws  of  the  United  States,  and 
any  .  is  *n  favor  of  their  validity ;  or  where 
Under  h  "8^  privilege,  or  immunity  is  claimed 
of  or 1 16  c°ustitution,  or  any  treaty  or  statute 
Under  t?mi?i8?ion  held  or  authority  exercised 
taini  .  te(i  States,  and  the  decision  is 
special iv  tit:le>  right,  privilege,  or  immunity 
6Qch  eon  UP  or  claimed ,  by  either  party  under 

0r  authn' ^ltut*on>  treaty,  statute,  commission, 
0raffirrni r*  may  re-examined  and  reversed 
error,  ti  m  tbe  suPreme  court  upou  a  writ  of 
the  judo-r  Writ  s*la11  have  the  same  effect,  as  if 
^udereil  neDt  or  decree  complained  of  had  been 
States.  ThT  ^assed  in  a  court  of  the  United 
0r  affirm  8aPreme  court  may  reverse,  modify, 
c°Urt-  and  ne  ^ud^nient  or  decree  of  such  state 
ti°n  or  rpmma/  at  their  discretion  award  execu- 
h  ram  aiu  ca6e  to  the  court  from  which 
error  to  raviVea  by  the  writ."  Cases  on  a  wilt  of 
acrffiiin»i  lse  Judgment  of  a  state  court  in 


D  u  Ttiav  a  iAU  Ly?  nnu  unusu 

j*  8tat.  §  7q0m  t0  be  of  Public  importance. 
*0.  The  **-’ 


rules  adopted  from  time  to  time  as 


necessary  to  give  to  the  supreme  court  jurisdiction 
under  this  section  are  summed  up  by  Mr.  Justice 
m  delivering  the  opinion  of  the  court  in 
Smith  v .  Hunter.  Ihey  are  as  follows  * _ 

That,  to  give  jurisdiction,  it  must  appear  on 
the  record  itself  that  the  case  is  one  embraced  by 
the  section  :  lirst,  either  by  express  averment  or 
by  necessary  intendment  in  the  pleadings  in  the 
case ;  secondly,  by  directions  given  by  the  court 
aud  stated  in  the  exceptions ;  or,  thirdly,  when 
the  proceedings  are  according  to  the  laws  of 
Louisiana,  by  the  statements  of  the  facts  and  of 
the  decision  as  is  usually  made  in  such  cases  by 
the  court ;  fourthly,  it  must  be  entered  on  the 
record  of  the  proceedings  of  the  appellate  court, 
in  cases  where  the  record  shows  that  such  a  point 
may  have  arisen  and  may  have  been  decided,  that 
it  was  in  fact  raised  and  decided,  and  this  entry 
must  appear  to  have  been  made  by  order  of  the 
court  or  the  presiding  judge  and  certified  by  the 
clerk  as  part  of  the  record  in  the  state  court ;  or, 
fifthly,  in  proceedings  in  equity  it  may  be  stated 
in  the  body  of  the  final  decree  of  the  state  court ; 
or,  sixthly,  it  must  appear  from  the  record  that 
the  question  was  necessarily  involved  in  the  de¬ 
cision,  and  that  the  state  court  could  not  have 
given  the  judgment  or  decree  without  deciding 
it;  7  How.  744. 

It  is  no  objection  to  the  appellate  jurisdiction 
under  this  section  that  one  party  is  a  state  and 
the  other  a  citizen  of  that  state ;  6  Wheat.  264. 
A  writ  of  error  is  the  foundation  of  this  jurisdic¬ 
tion  ;  9  Wall.  779 ;  no  appeal  can  be  taken  from 
the  state  court;  22  How.  192 ;  it  applies  as  well 
to  criminal  as  to  civil  6uits ;  7  Wall.  321 ;  the 
judgment  must  be  final ;  91  U.  S.  1,  487  ;  94  id. 
514 ;  93  id.  320, 108.  The  writ  of  error  issues  to 
the  highest  court  in  which  a  decision  of  the  cause 
can  be  had,  though  it  be  not  the  highest  court  of 
the  state ;  9  Wall.  659 ;  93  U.  S.  274  ;  94  Mass. 
201 ;  if  the  record  remains  in  the  inferior  court, 
the  writ  of  error  will  issue  to  that  court  instead 
of  to  the  appellate  court ;  if  the  first  writ  of  error 
does  not  succeed  iu  reaching  the  record,  a  second 
will  issue  ;  91  U.  S.  143.  The  record  must  show 
that  a  federal  question  was  iu  fact  decided,  or  that 
its  decision  was  necessarily  involved  in  the  case ; 
91  U.  S.  578,  594  ;  96  U.  S.  432;  the  question 
need  not  have  been  raised  in  the  subordinate 
court;  99  U.  S.  291 ;  the  federal  question  must 
have  been  controlling  in  the  cause ;  98  U.  S.  140. 
It  need  not  appear  that  the  state  court  erred  iu 
its  judgment;  it  is  enough  if  a  federal  question 
was  in  the  case,  as  the  ground  of  decision,  aud 
that  the  decision  was  adverse  to  the  party  claim¬ 
ing  under  the  statute,  etc. ;  8  all.  44.  No  writ 
of  error  lies  where  the  decision  is  in  favor  of  the 
right,  privilege,  etc. ;  4  Wall.  003  ;  nor  where  a 
case  is  decided  on  general  principles  of  commer¬ 
cial  law  ;  98  U.  S.  332.  An  allowance  of  the  writ 
by  a  judge  of  the  state  or  supreme  court  must 
first  be  obtained  ;  9  Wall.  779. 

11.  But,  independently  of  their  relation  totne 
jurisdiction  of  the  several  states,  the  courts  ol 
the  United  States  are  necessarily  clothed  wwn 
powers  as  the  organized  branch  of  the  gove  _  - 
Lent  of  the  United  States  established  for  the 
purpose  of  executing  the  constitution  a 

of  the  general  government  as  a  distmc 

iefhey several  courts  embraeed^  in  the^  jiuhcial 

system  of  the  United  States  wil  - _ 

considered,  aud  in  the  following  •  court 

12.  The  Senate  of  the  United  States  as  a  conn, 

to  try  impeachments. 

The  Supreme  Court, 

The  Circuit  Court. 

The  District  Court. 

The  Territorial  Courts. 
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The  Supreme  Court  of  the  District  of  Columbia 

The  Court  of  Cluiine. 

The  Senate  of  the  United  States  as  a  Court  to 
try  Impeachments 

13.  The  constitution  provides  that  the 
senate  shall  have  the  sole  power  to  try  al 
impeachments.  When  sitting  for  that  pur¬ 
pose,  they  shall  be  on  oath  or  affirmation. 
When  the  president  of  the  United  States  is 
tried,  the  chief  justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concur¬ 
rence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shal 
not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  under  the 
United  States  ;  but  the  party  convicted  shall, 
nevertheless,  be  liable  and  subject  to  indict¬ 
ment,  trial,  judgment,  and  punishment  ac¬ 
cording  to  law.  Const,  art.  1,  sect.  3.  The 
president,  vice-president,  and  all  civil  officers 
of  the.  United  States,  shall  be  removed  from 
office  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  crimes  and 
misdemeanors.  Const,  art.  2,  sec.  4. 

14.  The  organization  of  this  extraordinary 
court,  therefore,  differs  according  as  the  officer 
impeached  is  or  is  not  the  president  of  the 
L  m ted  States  to  try.  For  the  trial  of  an  im¬ 
peachment  of  the  president  the  presence  of 
the  chief  justice  and  a  sufficient  number  of 
senators  to  form  a  quorum  is  required.  For 
the  trial  of  all  other  impeachments  it  is  suffi¬ 
cient  if  a  quorum  is  present.  A  concurrence 
of  two-thirds  of  the  members  present  is  neces¬ 
sary  to  conviction. 

15.  1  he  constitution  defines  treason,  art.  3, 
sect.  3 ;  but  recourse  must  be  had  to  the  com¬ 
mon  law  for  a  definition  of  bribery.  Not 
having  particularly  mentioned  what  is  to  be 
understood  by  “other  high  crimes  and  mis¬ 
demeanors,”  resort,  it  is  presumed,  must  be 
bad  to  parliamentary  practice  and  the  common 

Const  Ttw!0  a8Certa,n  Wlmt  they  arc*  Story, 

5Vln  cxtraordinary  court,  and  its 

t  oned  inrH°f  rar5  oc.eurrence.  It  is  mon- 
t  om  d  m  the  constitution  under  the  head  of 

the  legislative  and  not  the  judicial  power 

the  hXldTlly  "tan  speaking  of 

tlic  judicial  tribunals  of  the  country  which 

comprehend  rather  the  ordinary  courte  of  aw 
equity,  etc. ;  and  it  would  be  out  of  nll««  7’ 
treat  at  large  of  this  tribunal  here.  fS  in 
stance?  m  which  it.  has  been  convened  A 
impeachments  of  Judge  Chase  in  i«ni  T  ih 
l>eek  i„  1831,  Judgt  Hum \Cys  t  llaf 
and  President  Johnson,  in  Ihcg  i 
by  Mr.  Dwight  in  (I  Am.  L.  Ree 
Judge  Lawrence  in  id.  641 ;  Impeac^eJ? 

The  Supreme  Court. 

17  The  constitution  of  the  United 
Provides  that  the  judicial  power  of  the  Unfl 

from  inferior  courts  as  confess 

nuc  to  time,  ordain  and  establish.  ‘  ’ 


Organization.  The  judges  of  fi> 
court  are  appointed  by  the  presidemTeme 
with  the  consent  of  the  senate  hy  an,J 

sect.  2.  They  hold  their  office  during- 2’ 

behavior,  and  receive  for  their  servlet  p0od 

yi  vicesat-onj. 


pensation  which  is  not  to  be  diininiXaT' 
mg  their  continuance  in  oflice  Con,t  dur' 
Thc7eonsis,„fa“ehicfe»«-», 

etitute  a  quorum  ;  K.S.§<k 
j  ustices  have  precedence  according  to  the  di£ 
of  their  commissions,  or  where  two  or  more  .f 
their  commissions  bear  the  same  date  7 
cording  to  their  ages ;  R.  S.  §  674.  If  £ 
chief  justiceship  is  vacant,  etc.,  the  duties  of 
the  oflice  are  performed  by  the  justice  first  in 
precedence ;  It.  S.  §  675.  The  salary  of  the 
chief  justice  iff  ten  thousand  five  hundred  dol- 
lars,  and  that  of  the  associate  justices  ten 
thousand  dollars  each ;  R.  S.  §  676. 

.The  court  holds  one  term,  annually,  at 
\\  ashington,  commencing  on  the  second  Mon¬ 
day  of  October,  and  such  special  terms  as  it 
may  find  necessary  for  its  business ;  It.  S.  § 
G84..  If  a  quorum  do  not  attend  on  that  day, 
the  judges  who  do  attend  mayr  adjourn  the 
court  from  day  to  day  for  twenty  days  after 
the  time  appointed  for  the  commencement  of 
the  session,  unless  a  quorum  shall  sooner  at¬ 
tend  ;  and  the  business  shall  not  be  continued 
over  till  the  next  session  of  the  court,  until 
the  expiration  of  the  said  twenty  days.  If, 
after  the  judges  shall  have  assembled,  on 
any  day  less  than  a  quorum  shall  assemble, 
the  judge  or  judges  so  assembling  shall  have 
authority  to  adjourn  the  said  court  from  day 
to  dayr  until  a  quorum  shall  attend,  or  may 
adjourn  the  same  without  day;  R.  S.  §  685. 

The  court  has  power  to  appoint  a  clerk,  a 
marshal,  and  a  reporter  of  its  decisions ;  R- 
S.  §  677. 

18.  The  Jurisdiction  of  the  supreme  court 
is  either  original  or  appellate,  civil  or  crimi¬ 
nal.  The  constitution  establishes  the  supreme 
court  and  defines  its  jurisdiction.  It  enume¬ 
rates  the  cases  in  which  its  jurisdiction  is 
original  and  exclusive,  and  defines  that  whir 
is  appellate.  See  11  Wheat.  467.  The  pro¬ 
visions  of  the  constitution  that  relate  to  t  c 
original  jurisdiction  of  the  supreme  court  ar 
contained  in  the  articles  of  the  constitute 
already  cited.  ,  „ 

By  the  act  of  September  24,  1789,  sect.  > 
the  supreme  court  shall  have  exclusive 
diction  of  all  controversies  of  a  civil  na  u  ^ 
where  a  state  is  a  party,  except  between 
state  and  its  citizens,  or  between  a  stat 
citizens  of  other  states,  or  aliens,  m 
latter  cases  it  shall  have  original,  but  not 
sive,  jurisdiction.  It  shall  have  exclus*;  i 
all  such  jurisdiction  of  suits  or  procee  r 
against  ambassadors  or  other  public  nun1*  ^  ^ 
or  their  domestics  or  domestic  servants,  ‘ 
court  of  law  can  have  consistently  wi  *  ^ 
law  of  nations;  and  original,  but  not  anl. 
sive,  jurisdiction  of  all  suits  brought 
bassadors  or  othor  nubile  ministers, 


in 


bassadors  or  other  public  minister**  ^ 
which  a  consul  or  vice-consul  is  a  par  }  T 
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rS7  The  court  has  no  jurisdiction 
S'cept  that  given  it  by  the  constitution  or 

*!lT9  \tan  v^ases  have  occurred  of  contro- 

JL  between  states,  amongst  which  may 
J«*  entioned  that  of  Rhode  Island  v.  Massa- 
olsctts,  4  How.  591,  in  which  the  attorney- 
C  oral  of  the  United  States  was  authorized 
Svaetof  congress,  11  Stat.  at  Large,  382,  to 
intervene;  Missouri  v.  Iowa,  7  How.  660, 
aml  io  How.  1;  Alabama  v.  Georgia,  23 
How.  505  ;  Florida  v.  Georgia,  1 7  How.  478 ; 
and  Missouri  v.  Kentucky.  _  The  state  of 
Pennsylvania  filed  a  bill  against  the  Wheel¬ 
ing  &  Belmont  Bridge  Company,  for  the  his¬ 
tory  of  which  see  18  How.  421. 

to  give  jurisdiction  a  state  must  be  a  party 
on  the  record ;  9  Wheat.  904  ;  or  substan¬ 
tially  a  party;  3  Dali.  411;  it  must  have  a 
direct  interest  in  the  controversy ;  13  How. 
518.  A  state  may  bring  an  original  action 
against  a  citizen  of  another  state,  but  not 
against  one  of  its  own;  10  Wall.  553.  A 
question  of  boundary  between  states  is  within 
its  original  jurisdiction ;  7  How.  660  ;  1 7  id. 
478;  23  id.  505;  15  Pet.  233. 

The  court  has  no  jurisdiction  over  questions 
of  a  political  and  not  judicial  nature  ;  6  Wall. 
50;  a  state  cannot  maintain  a  bill  to  enjoin 
the  president  in  his  official  duties ;  4  Wall. 
475.  It  has  no  original  jurisdiction  over  suits 
brought  by  any  other  political  communities 
than  states;  7  Wall.  700.  An  Indian  tribe 
cannot  institute  original  proceedings  in  it ;  5 
Pet  1.  Service  on  the  governor  and  attor- 
nev-general  of  a  state  is  sufficient ;  3  Dali. 
320.  The  bill  should  be  filed  by  the  governor 
on  behalf  of  the  state ;  24  IIoav.  66.  When 
E  state  is  a  party  the  practice  in  chancery  is 
17  How.  478.  In  cases  of  boundary 
a  bill  and  cross-bill  is  the  appropriate  mode  of 
procedure  ;  7  How.  660.  Leave  of  the  court 
o  file  a  bill  must  first  be  obtained ;  4  Wall. 
49G  Phil.  Pr.  21;  17  Hoav.  478. 

As  to  whether  a  state  can  be  compelled  to 
Pa}  its  debts  by  proceedings  in  the  supreme 
ourt  instituted  by  another  state  on  behalf 

us  citizens,  see  a  discussion  in  12  Am.  L. 
Rev.  C25. 

ofrJ°iUSO<1Uence  4be  decision  in  the  case 
that  1IS  lobn  v.  Georgia,  where  it  was  held 
a  ^ssilnapsit  might  be  maintained  against 
e]„  a  e,  by  a  citizen  of  another  state,  the 
const-1)  •  ardde  of  the  amendments  of  the 
tros n  .10n  was  adopted.  This  article  is  re- 
in»  npCt,Ve’  an.^  no4  only  prevents  the  bring- 
iuris.r  ?.ew  8u*ts,  but  deprived  the  court  of 
tvl)G  'Cfl0n  ab  suits  depending  at  the  time,^ 
anoti,  T°r  a  s4ate  was  sued  by  the  citizens  of 
forei <!„  !fate’  or  by  citizens  or  subjects  of  a 

Estate;  s  Dali.  378. 

°f  pr  ,  ^‘P^cmc  court  lias  power  to  issue  writs 
ceediri  U  '1^10n  'n  the  district  courts  when  pro- 
niand»tt  as  c.ourts  of  admiralty  ;  and  writs  _  of 
^Ples'ofT  m  cases  warranted  by  the  prin- 
to  Pe  *  lajv  to  any  inferior  federal  courts,  or 
ns  holding  office  under  the  authority 


orotLVnni)rWhe-re-a  state’  or  an  ambassador 
or  other  public  minister,  or  a  consul,  or  vice- 

conhul  is  a  party ;  R.  S.  §  688.  This  does 

not  apply  to  bankruptcy;  3  How  29* 

20.  The  supreme  court  has  also  thepower 
to  issue  writs  of  habeas  corpus ;  R.  S.  &  751  • 
scire  facias,  and  all  other  Avrits  not  especially 
provided  for  by  statute,  which  may  be  necei 
sary  for  the  exercise  of  its  jurisdiction  and 
agreeable  to  the  principles  and  usages  of  Lav  ; 
R.  S.  §  716;  and  the  justices  have,  individ- 
ually,  the  power  to  grant  writs  of  habeas  cor¬ 
pus,  of  ne  exeat ,  and  of  injunction  ;  R.  S.  SS 
1 U,  719,  <52.  It  has  also  the  ordinary 
poAvers  exercised  by  courts  in  their  conduct 
of  their  business. 

In  those  cases  in  which  original  jurisdiction 
is  given  to  the  supreme  court,  the  judicial 
power  of  the  United  States  cannot  be  exer¬ 
cised  in  its  appellate  form.  With  the  excep¬ 
tion  of  cases  in  which  original  jurisdiction  is 
given  to  this  court,  there  are  none  to  which 
the  judicial  poAver  extends,  from  which  the 
original  jurisdiction  of  the  inferior  courts  is 
excluded  by  the  constitution. 

21.  Congress  cannot  vest  in  the  supreme 
court  original  jurisdiction  in  a  case  in  which 
the  constitution  has  clearly  not  gn-en  that 
court  original  jurisdiction ;  and  affirmative 
words  in  the  constitution,  declaring  in  what 
cases  the  supreme  court  shall  Iiha'C  original 
jurisdiction,  must  be  construed  negatively  as 
to  all  other  cases,  as  otherwise  the  clause 
Avould  be  inoperative  and  useless ;  1  Cra.  137. 
See  5  Pet.  1,  284 ;  12  id.  657  ;  6  Wheat.  264 ; 
9  id.  738. 

22.  The  supreme  court  exercises  appellate 
jurisdiction  as  follows :  By  writ  of  error  lrom 
the  final  judgment  of  the  circuit  courts,  of  the 
district  courts  exercising  the  powers  of  circuit 
courts  in  ciA'il  actions  brought  there  by  origi¬ 
nal  process,  or  removed  there  from  any  of  the 
courts  of  the  several  states,  and  in  all  final 
judgments  of  any  circuit  court  in  civil  actions 
brought  from  the  district  court,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds 
§5000;  R.  S.  §  691.  Upon  appeal  from 
decrees  of  the  circuit  court  in  eases  of  equity 
and  admiralty,  where  the  sum  in  controversy, 
exclusive  of  "costs,  exceeds  §5000;  R.  S.  § 
692  (as  amended  by  the  act  of  February  16, 
1875)-  As  to  the  review  of  admiralty  cases, 
see  the  act  of  February  16,  1875,  and  §  S2, 
infra. 

Upon  appeals  or  writ  of  error  upon  a  cer¬ 
tificate  of  differences  of  opinion  between  the 
judges  of  the  circuit  court ;  R.  S.  §  o. 
Upon  appeals  from  final  decrees  of  am  <  i*>- 
trict  court  in  prize  causes,  where  the  ma  < 
in  dispute,  exclusive  of  costs,  exceef  s  v~  .  ’ 
and  exclusive  of  the  value  of  tbe.™7  that 
dispute,  on  the  certificate  of  1  J nf  general 
tlm  adjudication  involves  »  ^ 

importance;  K.  s-.f  the  circuit 

oiroumstances.n  pnreC  i  t  ccrtifica,e 

of  ^dltFOTenoe  of  opinion  in  the  circuit  court  in 
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criminal  cases;  R.  S.  §  697.  Without  regard 
to  the  sum  in  dispute,  in  patent  and  copyright 
cases;  or  cases  brought  by  the  United  States 
for  the  enforcement  of  any  revenue  law ;  and 
all  cases  brought  on  account  of  the  deprivation 
of  any  right,  privilege,  or  immunity  secured 
by  the  constitution,  or  any  privilege  of  a 
citizen  of  the  United  States ;  in  actions 
against  officers  of  the  revenue,  or  brought  to 
recover  money  exacted  by  a  revenue  officer 
and  paid  into  the  treasury ;  in  all  cases  occur¬ 
ring  under  R.  S.  §  1980,  title  “Civil  Right”; 
R.  S.  §  699.  In  cases  from  the  supreme  courts 
of  any  territory  (except  Washington,  where 
the  amount  is  §2000)  when  the  sum  in  con¬ 
troversy,  exclusive  of  costs,  exceeds  §1000; 
II.  S.  §  702.  In  cases  in  the  supreme  court 
of  the  District  of  Columbia,  involving  over 
§2500,  exclusive  of  costs;  R.  S.  Suppl.  419. 
In  cases  under  the  last  section  upon  special 
allowance  of  a  supreme  court  judge,  if  he  is 
ot  opinion  that  the  case  involves  questions  of 
law  of  extensive  operation,  and  over  §100  is 
involved ;  R.  S.  §  706.  In  all  cases  in  the 
court  of  claims  when  the  decision  is  adverse 
to  the  U.  S.  and  on  behalf  of  the  plaintiff, 
where  the  case  involves  over  §3000,  or  his 
claim  is  forfeited  under  R.  S.  §  1089;  R.  S. 
§  707.  In  cases  in  the  highest  courts  of  a 
state  in  which  a  decision  could  be  had,  etc., 
as  set  forth  supra ,  §  9.  In  capital  cases  and 
cases  of  bigamy  or  polygamy  from  Utah  Terri¬ 
tory;  R.  S.  Suppl.  p.  108.  In  cases  of  an 
order  of  the  circuit  court  dismissing  or  re- 
manding  a  cause  to  the  state  court,  under  the 
act  of  March  3,  1875,  ch.  137. 

By  the  act  of  March  1,  1875,  ch.  114,  18 
Stat.  at  L.  337,  the  supreme  court  has  juris¬ 
diction  to  review  all  cases  arising  under  the 
act  (to  protect  all  citizens  in  their  civil  and 
legal  rights)  in  the  federal  courts,  without 
regard  to  the  sum  in  controversy. 

As  to  the  exercise  of  the  appellate  jurisdic- 
tion  in  cases  in  the  territorial  courts,  see  II. 
b.  Suppl.  p.  13. 

matters  in  dispute,”  in  the 

Si  !(CWll,ehist°re^te  the  juris- 

ri-ited  to  o—i  SUProme  court>  seem  appro- 

tlm  m  mn»  f  °aUSeS.'».  3  Cra-  159.  As  to 
the  manner  of  ascertaining  the  matter  in  dis 

pute,  see  4  Cra.  210,  31G  ;  5  id 3 3 DalT 

S:4W-22;  2  i>et.  3 ,i33’3f  Vi": 

P  °f  S- f 

anj  the  act  of  September  24,  1 289, "sort  1™ 
Which  gives  the  supreme  court  exclusively 
all  such  jurisdiction  of  suits  or  proceeding 
against  ambassadors,  or  other  nnbli«  .  £s 
ters,  or  their  domestics  or  dom S 
as  a  court  of  law  can  have  consistent  wkh 
the  law  of  nations.  But  the  act  of  April  30 
1<90,  sections  25  and  26,  declares  vmH  3°’ 

or  proccss  whcreby  ;w  “2 
ambassador,  or  other  public  minister  tin/ 

omestics  or  domestic  servants,  may  be  *  F 
rested  or  imprisoned ;  R.  S.  §  406?*  ar- 


24. 


STATES  ■ 

1  he  Circuit  Courts. 
Organization.  The 
the  principal  inferior  courts  estlhlM.^ are 
congress.  There  are  nine  ScS t^\ l) 
which  a  circuit  court  is  held  Tt.n  of 
States  are  first  divided  into’  dktS  ,  ,ted 
“District  Courts”),  and  the  nine 
composed  respectively  (R.  S.  §  604)  if  tt 
following  districts,  to  wit S  '  01  thc 
'l'lie  first  circuit ,  of  the  districts  of  Main. 

Wand  “P  6’  Mas8ach“»e«s.  “<1  Rhode 

J^Yort^'  Verm0,,,’  C0MW«. 


The  third  circuit ,  Pennsylvania,  New  Jer 
sey,  and  Delaware. 

The  fourth  circuit  Maryland,  Virginia, 
West  Virginia,  North  Carolina,  and  South 
Carolina. 

.  T^e  fifth  circuit,  Georgia,  Alabama,  Miss¬ 
issippi,  Florida,  Louisiana,  and  Texas.  (Act 
of  June  11,  1879.) 

The  sixth  circuit ,  Ohio,  Michigan,  Ken¬ 
tucky,  and  Tennessee. 

The  seventh  circuit ,  Indiana,  Illinois,  and 
Wisconsin. 

The  eighth  circuit ,  Nebraska,  Minnesota, 
Iowa,  Missouri,  Kansas,  and  Arkansas  (and 
Colorado,  by  act  of  June  26,  1876). 

^  The  ninth  circuit ,  California,  Oregon,  and 
Nevada. 

25.  In  the  early  history  of  the  govern¬ 
ment  it  was  intended  that  one  or  more  of 
these  courts  should  be  held  annually  in  every 
state,  at  which  should  be  present  one  of  the 
justices  of  the  supreme  court.  But  the  in¬ 
crease  of  the  number  of  states  and  the  re¬ 
moteness  of  some  of  them  from  any  ot  the 
justices  sometimes  rendered  this  impossible, 
and  there  were  in  I860  seven  states  in  which 
no  justice  of  the  supreme  court  held  court, -- 
viz.  :  Florida,  Texas,  Iowa,  Wisconsin,  Cali¬ 
fornia,  Minnesota,  and  Oregon.  This  evil 
has  been  remedied  by  the  acts  of  July  1^ 
1862,  and  March  3,  1863. 

26.  One  of  the  justices  of  the  supreme 
court  of  the  United  States,  called  the  circuit 
justice,  a  circuit  judge  for  each  circuit  haying 
the  same  powers  therein  as  the  circuit  justice , 
and  the  district  judge  of  the  district  wheye 
the  circuit  is  holden,  compose  the  eirem 
court.  Circuit  courts  may  be  held  by  |  0 
circuit  justice,  or  the  circuit  judge,  or  the  < 
trict  judge  of  the  district,  or  any  two  0  .  \cl1 ' 
Cases  may  be  tried  by  each  of  the  Ju 
holding  a  circuit  court,  sitting  apart, 
circuit  justice  is  required  to  attend  at  e*n 
one.  term  of  the  circuit  court  in  the  dp  * 
during  every  two  years.  By  §  60S  ot  K 
circuit  courts  are  established  as  follows : 
for  the  three  districts  of  Alabama;  one 
the  eastern  district  of  Arkansas ;  one  tor 

any  eastern  district  of  Mississippi,  and  one  m 
each  district  in  the  states  not  named  n1 
section. 

27.  By  R.  S.  Suppl.  p.  87,  a  circuit  court 
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. ,  n  district  of  Alabama,  and  one  for 
tbe  "'"tlierii  district  thereof  are  provided  for. 
the*nSct  judge  sitting  in  a  circuit  court 
A  d'fvotein  ease  of  an  appeal,  etc.,  from 
may  not  except  by  consent  of  parties. 

When’ll  e  district  judge  holds  a  circuit  court 
\h  either  of  the  other  judges,  the  judgment, 
wltl  V..11  be  rendered  in  conformity  with  the 


3d,  By  writ  of  mandamus  ; 


op1,'  case  all  the  judges  are  disqualified  by 
•  tprest  etc.,  from  hearing  any  case,  the 
are  to  be  certified  to  the  most  conve¬ 
rt  circuit;  R-  S.  §  615.  Whenever  a  cir- 
'it  justice  deems  it  advisable  on  account  of 
disability,  absence,  interest,  or  the  accumula¬ 
tion  of  business,  or  other  cause,  the  judge  of 
anv  other  circuit  court  may  be  requested  to 
hold  the  court;  R.  S.  §  617.  The  power 
thus  conferred  is  permissive  and  discretion¬ 
ary;  the  jud^e  so  requested  may  refuse  the 
request;  V  Wall.  175.  Each  circuit  court 
may  appoint  so  many  discreet  persons  as  it 
mav  deem  necessary  to  be  commissioners  of 
the  circuit  court ;  R.  S.  §  627.  These  officers 
are  not  officers  of  the  court;  3  Blatch.  166. 
No  marshal  or  deputy  marshal  may  be  ap¬ 
pointed  a  commissioner ;  R.  S.  §  628. 

28.  The  judges  of  the  supreme  court  are 
not  appointed  as  circuit-court  judges,  or,  in 
other  words,  have  no  distinct  commission  for 
that  purpose ;  but  practice  and  acquiescence 
under  it  for  many  years  were  held  to  afford 
an  irresistible  argument  against  this  objection 
to  their  authority  to  act,  when  made  in  the 
year  1803,  and  to  have  fixed  the  construction 
ot  the  judicial  system.  The  court  deemed 
the  contemporary  exposition  to  be  of  the  most 
forcible  nature,  and  considered  the  question 
at  rest,  and  not  to  be  disturbed  then  ;  1  Cra. 
;W8.  If  a  vacancy  exist  by  the  death  of  the 
justice  of  the  supreme  court  to  whom  the  dis¬ 
trict  was  allotted,  the  district  judge  may, 
under  the  act  of  congress,  discharge  the  official 
uties  (4  Cra.  428.  See  the  fifth  section  of 
tne  act  of  April  29,  1802),  except  that  he 
annot  sit  upon  a  writ  of  error  from  a  decision 
^strict  court;  5  Wheat.  434. 

It  is  enacted  by  R.  S.  §  619,  that  all 
courts  shall  have  the  appointment 
m  ei,r  own  clerks ;  and,  in  ease  of  disagree- 
’ shall }  ,  twcen  th®  judges,  the  appointment 
Unjf  ,einade  by  the  associate  justice  of  the 
",  ***•  alloted  to  the  circuit.  One  or 
by  ti  *  ePuties  t0  such  clerk  may  be  appointed 
and  *  C0Ur*’  on  Ae  application  of  the  clerk, 
uiakin  mf?Vl] ^  at  ^e  pleasure  of  the  judges 

glue  appointment;  R.  S.  §  624. 

Jurisdiction  of  the  Circuit  Courts . 

30  t 

is  titL.  Jurisdiction  of  the  circuit  courts 
ther  civil  or  criminal. 

Th  t  Civil  Jurisdiction. 
e(|uity, ClU,l  Jurisdiction  is  either  at  law  or  in 
Ut,  Orifri,,  ,W  c‘v'l  jurisdiction  at  law  is — 
V  a  ;  2d,  By  removal  of  actions  from 
1. — 28 


the  state  courts ; 

4th,  By  appeal. 

Original  Jurisdiction. 

•  §  629,  their  original  jurisdiction 

is  defined  as  follows  : — 

First.  Of  all  suits  of  a  civil  nature  at  com¬ 
mon  law  or  in  equity,  where  the  matter  in  dis¬ 
pute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  five  hundred  dollars,  and  an  alien  is 
a  party,  or  the  suit  is  between  a  citizen  of  the 
state  where  it  is  brought  and  a  citizen  of 
another  state :  Provided,  that  no  circuit  court 
shall  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  as¬ 
signment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange. 

Second.  Of  all  suits  in  equity,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  five  hundred  dollars,  and 
the  United  States  are  petitioners. 

Third.  Of  all  suits  at  common  law  where 
the  United  States,  or  any  officer  thereof  suing 
under  the  authority  of  any  act  of  congress, 
are  plaintiffs. 

Fourth.  Of  all  suits  at  law  or  in  equity, 
arising  under  any  act  providing  for  revenue 
from  imports  or  tonnage,  except  civil  causes 
of  admiralty  and  maritime  jurisdiction,  and 
seizures  on  land  oK  on  waters  not  within  ad¬ 
miralty  and  maritime  jurisdiction,  and  except 
suits  for  penalties  and  forfeitures  ;  of  all 
causes  arising  under  any  law  providing  in¬ 
ternal  revenue,  and  of  all  causes  arising  under 
postal  laws.  * 

Fifth.  Of  all  suits  and  proceedings  for  the 
enforcement  of  any  penalties  provided  by 
laws  regulating  the  carriage  of  passengers  in 
merchant  vessels. 

Sixth.  Of  all  proceedings  for  the  condem¬ 
nation  of  property  taken  as  prize,  in  pursu¬ 
ance  of  section  fifty-three  hundred  and  eight, 
title  “Insurrection.” 

Seventh.  Of  all  suits  arising  under  any  law 
relating  to  the  slave  trade. 

Eighth.  Of  all  suits  by  the  assignee  of  any 
debenture  for  drawback  of  duties,  issued 
under  any  law  for  the  collection  of  duties 
against  the  person  to  whom  such  debenture 
was  originally  granted,  or  against  any  indorser 
thereof,  to  recover  the  amount  of  such  de¬ 
benture. 

Ninth.  Of  all  suits  at  law  or  in  equitv 
arising  under  the  patent  or  copyright  laws  of 
the  United  States.  #  , 

Tenth.  Of  all  suits  by  or  against  any  bank- 
in"  association  established  in  the  district  or 
which  the  court  is  held,  under  any  law  pro 
viding  for  national  banking  associations. 

Eleventh.  Of  all  suits  brought  by  any 
banking  association  established  in  e  is  ri 
for  which  the  court  is  held,  un<  or  e  ]  1 
sions  of  title  “The  National  Banks  to  en¬ 
join  the  comptroller  of  the  currency,  or  any 
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receiver  acting  under  his  direction,  as  provided 
by  said  title. 

Twelfth.  Of  all  suits  by  any  person  to 
recover  damages  for  any  injury  to  his  person 
or  property  on  account  of  any  act  done  by 
him,  under  any  law  of  the  United  States  for 
the  protection  or  collection  of  any  of  the  re¬ 
venues  thereof,  or  to  enforce  the  right  of  the 
citizens  of  the  United  States  to  vote  in  the 
several  states. 

Thirteenth.  Of  all  suits  to  recover  posses¬ 
sion  of  any  office,  except  that  of  elector  of 
president  or  vice-president,  representative  or 
delegate  in  congress,  or  member  of  a  state 
legislature,  authorized  by  law  to  be  brought, 
wherein  it  appears  that  the  sole  question 
touching  the  title  to  such  office  arises  out  of 
the  denial  of  the  right  to  vote  to  any  citizen 
offering  to  vote,  on  account  of  race,  color,  or 
previous  condition  of  servitude:  Provided, 
that  such  jurisdiction  shall  extend  only  so  far 
as  to  determine  the  rights  of  the  parties  to 
such  office  by  the  reason  of  the  denial  of  the 
right  guaranteed  by  the  constitution  of  the 
United  States,  and  secured  by  any  law  to 
enforce  the  right  of  the  citizens  of  the  United 
States  to  vote  in  all  states. 

Fourteenth.  Of  all  proceedings  by  the  writ 
of  quo  warranto,  prosecuted  bv  any  district 
attorney,  for  the  removal  from  office  of  any 
person  holding  office,  except  as  a  member  of 
congress  or  of*  a  state  legislature,  contrary  to 
the  provisions  of  the  third  section  of  the  four¬ 
teenth  article  of  amendment  of  the  constitu¬ 
tion  of  the  United  States. 

fifteenth.  Of  all  suits  to  recover  pecuniary 
forfeitures  under  any  act  to  enforce  the  right 
of  citizens  of  the  United  States  to  vote  in  the 
several  states. 

Sixteenth.  Of  all  suits  authorized  by  law 
to  be  brought  by  any  person  to  redress  the 
deprivation,  under  color  of  any  law,  statute, 
ordinance,  regulation,  custom,  or  usage  of 
any  state,  of  any  right,  privilege,  or  immu¬ 
nity,  secured  by  the  constitution  of  the  United 
estates,  or  of  any  right  secured  by  any  law 
providing  for  equal  rights  of  citizens  of  the 
.  n.1  '.!  states,  or  of  all  persons  within  the 
jurisdiction  of  the  United  States. 

Seventeeth  Of  all  suits  authorized  by  law 

nii  rv  tn  ^  ^  P°rSOn  °n  HCCOU.lt  of 

injury  to  h.s  person  or  property,  or  of  the 

f  a 

in  furtherance  of  any  consniriev^  d°n® 

knowledge  that  any  of  the  wron^  ’  h?V,n? 
in  section  nineteen  hundred  and  'mentioned 
about  to  be  done,  and  having  now!®7  ’  are 
vent  or  aid  in  preventing  the  samn  to  Pre- 
to  do  so,  to  recover  damages  for  ’  nc®  ects 
wrongful  act.  b  lor  any  such 

Nineteenth.  Of  all  suits  and  v 

arising  under  section  fifty-three  hu,X!' ,  ' in8? 
forty-four,  title  “  Crimes,”  for  the  pimishmcu! 


of  officers  and  owners  of  vesseVthi^X^ 
negligence  or  misconduct  the  life  of™  hose 
son  is  destroyed.  *  per- 

Twentieth  Exclusive  cognizance  of 
crimes  and  offences  cognizable  under  tki 
thority  of  the  United  State,,  eweji  jf'*"; 
is  or  may  be  otherwise  provided  by  W 
concurrent  jurisdiction  with  the  district  courte 
of  crimes  and  offences  cognizable  therein 
The  circuit  court  has  no  jurisdiction  excent 
such  as  the  statutes  confer;  19  How  393.  i 
Deady,  300 ;  2  Dill.  406.  The  jurisdiction 
of  the  circuit  courts  in  equity  is  coextensive 
with  that  of  English  courts  of  equity;  it  is 
not  controlled  by  the  jurisprudence  of  the 
state  in  which  the  circuit  court  is  held;  2 
Story,  555;  13  How.  518;  7  Wall.  425. 
The  circuit  court  has  no  jurisdiction  over  a 
suit  between  aliens ;  one  party  must  be  a 
citizen  of  the  state;  5  Cra.  303;  3  Blatch. 
244.  Under  this  section  the  division  of  a 
state  into  two  or  more  districts  does  not  affect 
the  jurisdiction  of  the  circuit  court  on  account 
of  citizenship.  The  residence  of  a  party  in 
a  different  district  of  a  state  from  that  in 
which  the  suit  is  brought  does  not  exempt 
him  from  the  jurisdiction  of  the  court;  if  he 
is  found  in  the  district  where  he  is  sued,  he  is 
not  within  the  prohibition  of  this  section;  11 
Pet.  25.  A  citizen  of  the  United  States  who 
resides  permanently  in  a  state  is  a  citizen  of  that 
state;  1  Pet.  476.  A  citizen  of  the  District 
of  Columbia  (6  Wall.  280),  or  of  a  territory 
(1  Wheat.  91),  cannot  sue  in  the  circuit  court, 
in  cases  where  the  jurisdiction  depends  upon 
citizenship.  Nor  can  a  suit  be  maintained 
when  neither  party  is  a  citizen  of  the  state 
where  the  suit  is  brought;  2  Pet.  556;  5 
Blatch.  502.  A  corporation  created  by  a 
state  and  doing  business  in  the  state,  is 
deemed  to  be  a  citizen  of  that  state ;  18 
How.  404;  2  Woods,  479;  13  Wall.  270; 
but  see  14  Pet.  60;  6  Wheat.  450.  t 
there  are  several  plaintiffs  or  several  defend¬ 
ants,  each  must  be  competent  to  sue  or  e 
sued,  in  order  to  maintain  the  jurisdiction , 
11  Wall.  172;  a  colorable  assignment 
the  purpose  of  bringing  suit,  will  not  con  e 
jurisdiction;  6  Wall/ 280.  The  pleading 
must  show  the  facts,  as  to  citizenship, 
sary  to  maintain  the  jurisdiction;  13  >  ‘  • 
602.  .  f0 

31.  The  matter  in  dispute.  In  actions^ 
recover  damages  for  torts,  the  sum  lan  111  *n 
declaration  is  the  criterion  as  to  the  ma  L 
dispute;  3  Dali.  358.  In  an  action  ol  (.  ^ 
nant  on  an  instrument  under  seal,  eon  a1 
a  penalty  less  than  five  hundred  dollar^ 
court  has  jurisdiction  if  the  declaratioi  ^ 
mand  more  than  five  hundred  do  a  ’  ^ 
Wash.  C.  C.  1.  In  ejectment,  the  value 
the  land  should  appear  in  the  dec la  ^ 

4  Wash.  C.  C.  624;  8  Cra.  220;  1  *fthe 
C.  73 ;  but  though  the  jury  do  not  m1  ^ 
value  of  the  land  in  dispute,  yet  1  iflC 

donee  be  given  on  the  trial  that  the  ^ 

exceeds  five  hundred  dollars,  it  is  sufnci  accer- 
fix  the  jurisdiction ;  or  the  court  ma) 
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value  by  affidavits; 


C.  C.  73. 


tain  its  vai  the  declaration  and  not 

The  amouat  ^  for  judgment 

^^test;  UiH.  239;  where 


ft!  lW  Teiiarate  counts  for  separate  causes 
‘ri  mi  the  “matter  in  dispute”  is  the 
of  f  ’  of  the  sums  claimed  in  all  the 
213 

If  the  i 


DM.  _■ 

cou"  - ,  matter  in  dispute  arise  out  of  a  local 
•niurv  for  which  a  local  action  must  be 
'  ^  * 1  in  order  to  give 


action 

brought,  in  order  iu  give  tlrn  circuit  court 
infliction  it  must  be  brought  in  the  district 
E  the  lands  lie  ;  15  How.  233  ;  2  Black, 

485. 

32.  The  act  of  March  3,  1875,  18  Stat.  at 
L.  470,  provides  that  the  circuit  courts  of  the 
United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under  the  consti¬ 
tution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their 
authority,  or  in  which  the  United  States  are 
plaintiffs  or  petitioners,  or  in  which  there  shall 
be  a  controversy  between  citizens  of  different 
states  or  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  dif¬ 
ferent  states,  or  a  controversy  between  citi¬ 
zens  of  a  state  and  foreign  states,  citizens,  or 
subjects;  and  shall  have  exclusive  cognizance 
of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  except  as  other¬ 
wise  provided  by  law,  and  concurrent  juris¬ 
diction  with  the  district  courts  of  the  crimes 
an(l  offences  cognizable  therein.  But  no  per¬ 
son  shall  be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before  a  circuit  or 
|  strict  court.  And  no  civil  suit  shall  be 
ro,1glit  by  either  of  said  courts  against  any 
person  bv  any  original  process  or  proceeding 
other  district  than  that  whereof  he  is 
at  tjla .  nt>  or  in  which  he  shall  be  found 
ln  ^  *lme  °f  serving  such  process  or  com- 
nung  such  proceeding,  except  as  hercin- 
trict  Pr°Vided  ’  nor  s^ia^  any  circuit  or  dis- 
td  o  C°.Ur^  bave.  co?nizance  of  any  suit  found- 
a  tnlf  C0r!^act  in  favor  of  an  assignee,  unless 
court  m,ght  ^lave  ^een  prosecuted  in  such 
be  °  ^cover  thereon  if  no  assignment  had 
iK'irnfiMi  1 »excePt  in  case  of  promissory  notes 
cxchaiT^  0  ^  ^aw  merc^ant  and  bills  of 


bare  ^n(!  ^le  circuit  courts  shall  also 
c^rtsn  i  ate  Jurisdiction  from  the  district 
pre«0r;Ln,,r  ^le  regulations  and  restrictions 
Bv  ,  b7 lliw- 

8tat.  a?  T°f  rebrawy  ie,  1875,  ch.  77,  18 
circuit  c  ^  it  is  provided  that  the 

shall  ^ec,(iing  admiralty  causes, 

and  stat-  *ac*s  an(^  conclusions  of  law 


them 


separately.  In  finding  the 
not  loss°tirt  ma^  by  consent  impanel  a  jury 
Person.  V  '  , n  five  and  not  more  than  twelve 
fact  in°fThom  sball  be  submitted  the  issue 


law, 

aUuli  i 


T,n  ?e 

/ae  find 


cause,  as  in  cases  of  common 


stall,!  ln'  lno  the  jury  unless  set  aside 
as  the  finding  of  the  coui*t.  The 


review  of  the  judgment,  etc.,  in  the  supreme 
court,  upon  appeal,  is  limited  to  the  questions 
of  law  arising  upon  the  record,  and  to  such 
rulings  of  the  circuit  court,  excepted  to  at 
the  time,  as  may  be  presented  by  a  bill  of 
exceptions,  prepared  as  in  actions  at  law. 
The  court  in  patent  causes  in  equity  may, 
under  general  rules  of  the  supreme  court, 
submit  to  a  similar  jury  such  questions  of  fact 
as  the  court  may  deem  expedient,  the  find¬ 
ing  of  the  jury  to  be  treated  as  in  cases  of 
issues  sent  from  chancery  to  a  court  of  law. 
See  98  U.  S.  440;  102  id.  218;  101  id.  6, 
247. 

The  court  has  jurisdiction  in  matters  of 
bankruptcy,  as  provided  by  law ;  It.  S.  §  030. 

Removal  of  Actions  from  the  State  Courts. 

For  the  acts,  practice,  and  decisions  on 
this  subject,  see  Removal  of  Actions. 

Appellate  Jurisdiction. 

33.  The  appellate  jurisdiction  is  exercised 
by  means  of — 1.  Writs  of  error;  2.  Appeals 
from  the  district  courts  in  admiralty  and 
maritime  jurisdiction ;  3.  Certiorari ;  4.  Pro¬ 
cedendo. 

34.  This  court  has  jurisdiction  to  issue  writs 
of  error  to  the  district  court,  on  judgments  of 
that  court  in  civil  cases  at  common  law. 

By  Rev.  Stat.  §  631,  it  is  provided  that 
from  all  final  decrees  of  a  district  court  of 
equity  or  admiralty  and  maritime  jurisdiction 
except  prize  causes,  where  the  matter  in  dis¬ 
pute  exceeds  the  sum  or  value  of  fifty  dollars, 
exclusive  of  costs,  an  appeal  shall  be  allowed 
to  the  circuit  court  next  to  be  held  in  such 
district,  and  such  circuit  court  is  required  to 
receive,  hear,  and  determine  such  appeal. 

A  writ  of  error  is  not  the  appropriate  pro¬ 
cess  to  remove  a  record  into  the  circuit  court 
under  this  section;  1  Gall.  227.  No  appeal 
can  be  taken  except  when  the  decree  is  final ; 
19  How.  199.  The  only  appeal  known  in 
admiralty  practice  is  in  open  court ;  but  the 
district  court  may  make  rules  upon  the  sub¬ 
ject  ;  3  Wall.  Jr.  58.  See  3  Sumn.  495 ;  3 
Alas.  443.  Appeals  must  be  taken  to  the 
next  term  of  the  circuit  court  after  judgment 
entered;  2  Curt.  C.  C.  236;  1  Woods,  14. 
An  appeal  in  admiralty  supersedes  the  decree 
in  the  district  court ;  the  cause  is  practically 
tried  anew,  with  other  pleadings  and  tes¬ 
timony,  if  necessary.  The  judgment  of  the 
court  is  as  if  it  had  never  been  made ;  1 9 
Wall.  73.  The  funds  in  controversy  must 
be  transmitted  to  the  circuit  court  with  the 
papers;  20  Wall.  201.  When  a  vessel  has 
been  released  on  stipulation,  in  case  o  .m 
appeal  a  decree  may  be  entered  a?jUIls 
stipulators  in  the  circuit  court ;  9  >  •  • 

461 .  The  circuit  court  will  usually  not  dis¬ 
turb  the  finding  of  facts  made  by  m  ‘  , 

court;  1  Holmes,  85;  10  Hatch.  456.  ' The 

circuit  court  must  execute  its ^owi  ’ 

cannot  send  it  to  the  district  court  to  be  exe 

cuted ;  21  How.  386. 
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Final  judgments  of  district  courts  in  civil 
actions,  where  the  matter  in  dispute  ex¬ 
ceeds  the  sum  or  value  of  fifty  dollars,  exclu¬ 
sive  of  costs,  may  be  re-examined  and  re¬ 
versed  or  affirmed  in  a  circuit  court  holden  in 
the  same  district,  upon  a  writ  of  error ;  Rev. 
Stat.  §  633. 

No  judgment,  decree,  or  order  of  a  district 
court  shall  be  reviewed  by  a  circuit  court,  on 
writ  of  error  or  appeal,  unless  the  writ  of  error 
is  sued  out,  or  the  appeal  is  taken,  within  one 
year  after  the  entry  of  such  judgment,  decree, 
or  order:  Provided,  that  where  a  party  enti¬ 
tled  to  prosecute  a  writ  of  error  or  to  take  an 
appeal  is  an  infant,  or  non  compos  mentis ,  or 
imprisoned,  such  writ  of  error  may  be  prose¬ 
cuted,  or  such  appeal  may  be  taken,  within  one 
year  after  the  entry  of  the  judgment,  decree, 
or  order,  exclusive  of  the  term  of  such  disa¬ 
bility  ;  R.  S.  §  635. 

The  decrees  herein  referred  to  are  decrees 
other  than  those  in  equity  and  admiralty :  9 
Chi.  JL.  News,  321. 


A  circuit  court  may  affirm,  modify,  or  re¬ 
verse  any  judgment,  decree,  or  order  of  a  dis¬ 
trict  court  brought  before  it  for  review,  or 
may  direct  such  judgment,  decree,  or  order 
to  be  rendered,  or  such  further  proceedings  to 
be  had  by  the  district  court,  as  the  justice  of 
the  case  may  require ;  R.  S.  §  636. 

35.  When  any  cause,  civil  or  criminal,  of 
whatever  nature,  is  removed  into  a  circuit 
court,  as  provided  by  law,  from  a  district  court 
wherein  the  same  is  cognizable,  on  account  of 
the  disability  of  the  judge  of  such  district 
court,  or  by  reason  of  his  being  concerned  in 
interest  therein,  or  having  been  of  counsel 
for  either  party,  or  being  so  related  to  or  con¬ 
cerned  with  either  party  to  such  cause,  as  to 
render  it  improper,  in  his  opinion,  for  him  to 
sit  on  the  trial  thereof,  such  circuit  court  shall 
have  the  same  cognizance  of  such  cause,  and 
m  like  manner,  as  the  said  district  court  might 
have,  or  as  said  circuit  court  might  have  if 
the  same  had  been  originally  and  lawfully 
commenced  therein ;  and  shall  proceed  to  hear 
and  determine  the  same  accordingly  *  R  S 
§  637.  e  J  ’ 

The  circuit  courts,  as  courts  of  equity,  shall 
be  deemed  always  open  for  the  purpose  of 
filmg  any  plea. hng,  or  issuing  and  returning 
mesne  and  final  process,  an.fof  making  and 

the  hearing,  upon  their  merits,  of' M  causes 
pending  therein.  And  any  judge  of  a  S 
court  may  upon  reasonable  notice  to  the  m 
ties  make  and  direct  and  award  <>c  1.  P‘l 

or  ill  the  clerk's  office- . i 

as  in  term,  all  such  process  .  .  1 

orders,  rules,  and  other  proceedings  wp8810"8’ 
the  same  are  not  grantable  of  C0U'L_  ',er>ever 

b\?U3se  rUkS  8nd  PraCtice  ofthe  comC;°R! 


The  trial  of  issues  of  fact  In  +1 
courts  shall  be  by  jury,  excent  Clre 
c<iuity  and  of  admiralty  and  maritime8-* 
diction,  and  except  as  otherwise  provided 


proceedings  in  bankruptcy,  and  l.v  *t 
section;  li.  S.  §  G48.  SeJ ,also,K 
p.  175  ;  100  U.  8.  208.  SuPpl. 

A  reference  cannot  be  made  to  a  r..f 
without  the  consent  of  both  parties  •  l  s  in  ?TC 
402;  2  Paine,  578;  a  circuit  court  cannot 
order  a  peremptory  nonsuit;  14  How.  218- 


Issues  of  fact  in  civil  cases  in  any  eim.h 
court  may  be  tried  and  determined  bv  th. 
court,  without  the  intervention  of  a  jUn 
whenever  the  parties,  or  their  attorney  of 
record,  file  with  the  clerk  a  stipulation  in 
writing  waiving  a  jury.  The  finding  0f  the 
court  upon  the  facts,  which  may  be  either 
general  or  special,  shall  have  the  same  effect 
as  the  verdict  of  a  jury ;  R.  S.  §  649. 

In  the  absence  of  an  agreement,  the  court 
cannot  try  an  issue  of  fact  without  a  jury;  19 
Wall.  81 ;  in  order  to  obtain  a  review  of  the 
case  in  the  supreme  court,  the  parties  must 
file  their  written  stipulation  under  this  section; 
12  Wall.  275.  The  court  may  make  a  spe¬ 
cial  or  a  general  finding;  9  YV'all.  125;  the 
finding  is  conclusive  as  to  the  facts  so  found ; 
101  U.  S.  569. 

36.  Whenever  in  any  civil  suit  or  proceeding 
in  a  circuit  court  held  by  a  circuit  justice  and  a 
circuit  judge  or  a  district  judge,  or  by  a  circuit 
judge  and  a  district  judge,  there  occurs  any 
dilference  of  opinion  between  the  judges  as  to 
any  matter  or  thing  to  be  decided,  ruled,  or 
ordered  by  the  court,  the  opinion  of  the  pre¬ 
siding  justice  or  judge  shall  prevail,  and  be 
considered  the  opinion  of  the  court  tor  the 
time  being ;  R.  S.  §  650. 

Whenever  any  question  occurs  on  the  trial 
or  hearing  of  any  criminal  proceeding  before 
a  circuit  court  upon  wdiich  the  judges  are 
divided  in  opinion,  the  point  upon  which  they 
disagree  shall,  during  the  same  term,  upon 
the  request  of  either  party  or  of  their  counsel, 
be  stated  under  the  direction  of  the  judges 
and  certified  under  the  seal  of  the  court  to 
the  supreme  court  at  their  next  session ;  hut 
nothing  herein  contained  shall  prevent  the 
cause  from  proceeding  if,  in  the  opinion  o 
the  court,  further  proceedings  can  be  ha 
without  prejudice  to  the  merits.  Imprison¬ 
ment  shall  not  be  allowed  nor  punishuun 
indicted  in  any  case  where  the  judges  of  slIC  1 
court  are  divided  in  opinion  upon  the  question 
touching  the  said  imprisonment  or  punts ) 
ment;  R.  S.  §  651.  .  h 

The  certificate  must  state  the  point  on  v  1 
the  judges  differ ;  7  How.  646.  #  j 

W  hen  a  final  judgment  or  decree  is  en  * 
in  any  civil  suit  or  proceeding  before  a 
circuit  court  held  by  a  circuit  justice  ana 
circuit  judge  or  a  district  judge,  or  by  a  .  j 
cuit  judge  and  a  district  judge,  in  the 
or  hearing  whereof  any  question  has  ck’c11 
upon  which  the  opinions  of  the  judges  > 
opposed,  the  point  upon  which  they  b°  j 
agreed  shall,  during  the  same  term,  f>e  s  ‘  j- 
under  the  direction  of  the  judges,  and  ei  ^ 
fied,  and  such  certificate  shall  be  enteu 
record ;  R.  S.  §  652. 
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'U^Tof  the  judges  of  a  circuit  court  is 

U  nf;‘  0Den  any  session,  the  marshal  may 
Pr"  hePcour/ from  day  to  day  until  a 
adji°  Present:  Provided,  that  if  neither  of 
j!ld?e ' iLds  before  the  close  of  the  fourth 
1  Tafter  the  time  appointed  for  the  com¬ 
mencement  of  the  session,  the  marshal  may 
adjourn  the  court  to  the  next  regular  term ; 
n  fi  8  671. 

If  neither  of  the  judges  of  a  circuit  court 
be  present  to  open  and  adjourn  any  regular  or 
adjourned  or  special  session,  either  of  them 
lnav,  by  a  written  order,  directed  alternatively 
to  the  marshal,  and,  in  his  absence,  to  the 
clerk,  adjourn  the  court  from  time  to  time, 
as  the  case  may  require,  to  any  time  before 
the  next  regular  term ;  R«  S.  §  672. 

37.  By  the  act  of  March  3,  1879,  20  Stat. 
at  L.  354,  it  is  provided  as  follows  :  — 

Sec.  1.  The  circuit  court  for  each  judicial 
district  shall  have  jurisdiction  of  writs  of  error 
iii  all  criminal  cases  tried  before  the  district 
court  where  the  sentence  is  imprisonment  or 
fine  and  imprisonment,  or  where,  if  a  fine 
only,  the  fine  shall  exceed  the  sum  of  three 
hundred  dollars ;  and  in  such  case  a  respon¬ 
dent  feeling  himself  aggrieved  by  a  decision 
of  a  district  court,  may  except  to  the  opinion 
of  the  court,  and  tender  his  bill  of  exceptions, 
which  shall  be  settled  and  allowed  according 
to  the  truth,  and  signed  by  the  judge,  and  it 
shall  be  a  part  of  the  record  of  the  case. 

Sec.  2.  Within  one  year  next  after  the  end 
of  the  term,  etc.,  and  not  after,  the  respon¬ 
dent  may  petition  for  a  writ  of  error  from  the 
judgment  of  the  district  court  in  the  cases 
named  in  the  preceding  section,  which  petition 
shall  be  presented  to  the  circuit  judge  or  cir¬ 
cuit  justice  in  term  or  vacation,  who,  on  con¬ 
sideration  of  the  importance,  etc.,  of  the  ques- 
ions  presented  in  the  record,  may  allow  such 
^nt  of  error,  and  may  order  that  such  writ 
;7a11  °perate  as  a  stay  of  proceedings  under 
^  sentence ;  but  the  allowance  of  such  writ 
S  noJ  80  °pe*rate  without  such  order. 

ne  judge  or  justice  allowing  such  writ  of 
u*or  shall  take  a  bond  with  sufficient  sure- 
etr !.*  lt  the  same  shall  be  prosecuted  t.o 
im/  ’ an(^  that  the  respondent  shall  abide  the 

^fment  of  the  circuit  court  thereon. 

**  ^1C  wri*  be  allowed  to  operate 
bail  8  ^  l)r.oceedings  under  the  sentence, 
U[  i(may  iu  like  manner  be  taken  for  the 
the  a*ran?e  the  respondent  at  the  term  of 
filial iCJrcui*:  c°urt  to  which  such  writ  of  error 
Parf.  'p  returnable,  and  that  he  will  not  de- 
X^^epf  court, 
be  roh*  *  ‘  ^u°h#  writ  of  error  so  allowed  shall 
cironif  rna  }  e  t°  the  next  regular  term  of  the 
served  CouF*  *°r  the  district,  and  shall  be 
Stat,**  r11 1  le  district  attorney  of  the  United 
^  for  such  district. 

of  eiT  Circuit  court  may  advance  all  such  -writs 
justice  °n  *ts  docket  iu  order  that  speedy 
^mian  ay  be  doue-  And  in  case  of  an 
court  the  judgment  of  the  district 

bounce  ^  ?rcuit  court  shall  proceed  to  pro- 
aai  sentence  and  to  award  execution 


thereon;  but  if  such  judgment  shall  be  rc- 
versed,  the  circuit  court  may  proceed  with 
the  trial  of  such  cause  de  novo ,  or  remand  the 
same  to  the  district  court  for  further  proceed¬ 
ings. 

Organization  of  the  District  Courts. 

38.  District  judges  are  appointed  one  for 
each  district,  except  in  some  cases  specially 
provided  for,  and  are  required  to  reside  in 
their  respective  districts  ;  R.  S.  §  551.  The 
judges  have  authority  to  appoint  clerks  for 
their  respective  districts  ;  R.  S.  §  555  ;  see  13 
Pet.  230  ;  and  one  or  more  deputies  on  the  ap¬ 
plication  of  the  clerk  ;  §  558.  The  deputies 
may  do  any  act  which  the  clerk  may  do ;  1 
Woods,  209;  20  Wall.  92.  The  records  of 
the  court  are  to  be  kept  at  the  place  where 
the  court  is  held ;  §  562. 

Jurisdiction  of  the  District  Courts. 

39.  Under  R.  S.  §  563,  the  district  courts 
have  jurisdiction  as  follows: — 

First.  Of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States, 
committed  within  their  respective  districts, 
or  upon  the  high  seas,  the  punishment  of 
which  is  not  capital,  except  in  the  cases  men¬ 
tioned  in  section  fifty-four  hundred  and  twelve, 
title  u  Crimes." 

Second.  Of  all  cases  arising  under  any  act 
for  the  punishment  of  piracy,  when  no  circuit 
court  is  held  in  the  district  of  such  court. 

Third.  Of  all  suits  for  penalties  and  for¬ 
feitures  incurred  under  any  law  of  the  United 
States. 

Fourth.  Of  all  suits  at  common  law  brought 
by  the  United  States,  or  by  any  officer  there¬ 
of,  authorized  by  law  to  sue. 

Fifth .  Of  all  suits  in  equity  to  enforce  the  lien 
of  the  United  States  upon  any  real  estate  for 
any  internal  revenue  tax,  or  to  subject  to  the 
payment  of  any  such  tux  any  real  estate 
owned  by  the  delinquent,  or  in  which  he  has 
any  rmlit,  title,  or  interest. 

Six tii -  Of  all  suits  for  the  recovery  of  any 
forfeiture  or  damages  under  section  thirty-four 
hundred  and  ninety,  title  “  Debts  Due  by  or 
to  the  United  States:"  And  such  suits  may 
be  tried  and  determined  by  any  district  court 
within  whose  jurisdictional  limits  the  defend¬ 
ant  may  be  found. 

Seventh.  Of  all  causes  of  action  arising 
under  the  postal  laws  of  the  United  States. 

Eighth.  Of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction;  saving  to  suitors  in  all 
cases  the  right  of  a  common  law  remem, 
where  the  common  law  is  competent  to  give 
it ;  and  of  all  seizures  on  land  and  on  waters 
not  within  admiralty  and  maritime  Juri!\  K' 
tion.  And  such  jurisdiction  shall  be  exr  usive, 
except  in  the  particular  cases  where  1 

tion  of  such  causes  and  seizures  isgmn 

circuit  courts.  _  And  f  *'  h,|”  S”ht  into 
exclusive  cognizance  of  all  pr  .  r 
the  United  States,  except  as  provided  n  para¬ 
graph  six  of  section  six  bun  e 
nine.  • 
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Ninth.  Of  all  proceedings  for  the  condem¬ 
nation  of  property  taken  as  prize,  in  pursu¬ 
ance  of  section  fifty-three  hundred  and  eight, 
title  44  Insurrection .” 

Tenth.  Of  all  suits  by  the  assignee  of  any 
debenture  for  drawback  of  duties,  issued  under 
any  law  for  the  collection  of  duties,  against  the 
person  to  whom  such  debenture  was  originally 
granted,  or  against  any  indorser  thereof,  to 
recover  the  amount  of  such  debenture. 

Eleventh.  Of  all  suits  authorized  by  law  to 
be  brought  by  any  person  for  the  recovery  of 
damages  on  account  of  any  injury  to  his  per¬ 
son  or  property,  or  of  the  deprivation  of  any 
right  or  privilege  of  a  citizen  of  the  United 
States  by  any  act  done  in  furtherance  of  any 
conspiracy  mentioned  in  section  nineteen  hun¬ 
dred  and  eighty-five,  title,  “Civil  Rights .” 

Twelfth.  Of  Jill  suits  at  law  or  in  equity 
authorized  by  law  to  be  brought  by  any  per¬ 
son  to  redress  the  deprivation,  under  color  of 
any  law,  ordinance,  regulation,  custom,  or 
usage  of  any  state,  of  any  right,  privilege,  or 
immunity  secured  by  the  constitution  of  the 
United  States,  or  of  any  right  secured  by  any 
law  of  the  U  nited  States  to  persons  within  the 
jurisdiction  thereof. 

Thirteenth.  Of  all  suits  to  recover  posses¬ 
sion  of  any  office,  except  that  of  elector  of 
president  or  vice-president,  representative  or 
delegate  in  congress,  or  member  of  the  state 
legislature,  authorized  by  law  to  be  brought, 
wherein  it  appears  that  the  sole  question  touch¬ 
ing  the  title  to  such  office  arises  out  of  the  de¬ 
nial  of  the  right  to  vote  to  any  citizen  offering 
to  vote,  on  account  of  race,  color,  or  previous 
condition  of  servitude:  Provided,  that  such 
jurisdiction  shall  extend  only  so  far  as  to  de¬ 
termine  the  rights  of  the  parties  to  such  office 
b}  reason  of  the  denial  of  the  right  guaranteed 
by  the  constitution  of  the  United  States,  and 
secured  by  the  law,  to  enforce  the  right  of 
citizens  of  the  United  States  to  vote  in  all  the 
states. 

1  ourteenth.  Of  all  proceedings  by  writ  of 
quo  warranto,  prosecuted  by  any  district  attor- 
Imbim?!"  ^  rem°val  from  office  of  any  person 
nr  nf  ?n?Ce!  excoPt  us  a  member  of  congress, 

°hi°  M  rfrtJ T?'f" "•.—•"■7  »  tW W 
™  .  ,  f  £  JOM'OO  of  the  fourteenth 

o?the  United  sS'"*  °f 

Fifteenth.  Of  all  ^ 

Ration ,e.,«Mifhed“,„te^  STp™"/ 

mg  for  national  bankin-r  assoodti™  1  Ou¬ 
tlie  district  for  which  the  conn  U  held. 

Sixteenth.  Of  all  suits  broimlit  i  .  , . 

for  a  tort  ‘  only'  in  violation  of  tlie'Ylw^f  '°n 
tions,  or  of  a  treaty  of  the  Un  ted  w  ^ 
Seventeenth.  Of  all  suite  Gainst  l  i 
or  vice-consuls,  except  for  offences  ahnv” +i  S 
description  aforesaid.  bove  the 

Eighteenth.  The  district  courts 
tuted  courts  of  bankruptcy,  and  shall  vCOnsV' 
their  respective  districts  orifrin„i  ■  •  ,av®  1,1 

ill*  matters  and  proceedings  in  bankn  K?°n 


STATES 

40.  The  district  court  liasm^i,  • 
tion  than  that  conferred  upon  it  i ler  JUrtscHc. 
but  it  is  not  an  inferior  court,  thoimll  nn-^58’ 
jurisdiction;  1  Hcmpst.  304  •  vfj® f llInitetl 
is  a  court  of  record  ;  3  W.  &  1,5  52  i  it 
The  district  court  of  a  d’isti  i 


1. 


ric*t  lifts 


no 


jurisdiction  to  try  a  prisoner  for  a  ^  - 

nutted  in  another  district  •  4  Cra  7-  °  eoin- 

4.  All  officers  holding  office  under  q 
congress,  and  appointed  as  requted W* 
constitution,  are  included ;  2  Ben  80s  •  t 
eluding  the  postmaster-general ;  i2  AVk-at' 

Ben!  sT7d  a  recc,verof  a  ^ional  bank;  s 

8.  Exclusive  original  jurisdiction  of  all  civil 
causes  in  admiralty  and  maritime  matters 
vested  in  the  district  courts;  3  Dali.  16.  As 
to  the  extent  of  the  admiralty  jurisdiction,  see 
Admiiialty. 

Jurisdiction  in  rem  is  exclusive  in  the  dis¬ 
trict  courts,  but  the  suit  may  be  instituted  in 
the  district  where  the  res  is  found,  irrespective 
of  where  the  injury  for  which  satisfaction  is 
— iglit  occurred  ;  3  Cliff.  456.  Where  a 
\  exists  by  the  maritime  law  of  a  foreign 
nation,  our  admiralty  has  jurisdiction  to  en¬ 
force  it  here,  by  comity,  even  though  all  the 
parties  are  foreigners ;  9  Wall.  435. 

15.  National  banks  may  sue  in  the  district 
court ;  8  Wall.  498  ;  and  may  be  sued  by  a 
citizen  of  the  state  in  which  it  is  established, 
or  of  any  other  state ;  11  Blatch.  101. 

17.  An  alien  may  sue  the  consul  of  his 
own  nation  in  the  district  court  to  recover 
illegal  fees;  1  Low.  77. 

18.  The  district  court  has  no  powers  as  a 

bankrupt  court,  except  those  conferred  upon 
it  by  statute  ;  38  How.  Pr.  341.  It  has  juris¬ 
diction  of  two  kinds:  first,  jurisdiction  as  a 
court  of  bankruptcy  over  the  proceedings  in 
bankruptcy,  initiated  by  the  petition  and  end¬ 
ing  in  the  distribution  of  the  assets  and  the 
discharge  or  refusal  to  discharge  the  bank¬ 
rupt  ;  secondly,  jurisdiction  as  an  ordinary 
court,  at  law  or  in  equity,  brought  by  or 
against  the  assignee  in  reference  to  allege 
property  of  the  bankrupt,  or  to  claims  allege 
to  be  due  from  or  to  him  ;  91  U.  S.  516.  An 
assignee  in  bankruptcy  may  sue  in  any  dis¬ 
trict  ;  94  U.  S.  558.  .  f 

41.  Proceedings  on  seizure  for  forfeiture 
any  vessel  or  cargo  entering  any  port  of  en  i) 
which  has  been  closed  by  the  presiden 
pursuance  of  the  law,  or  of  goods  and  chat  ^ 
coming  from  a  state  or  section  decline  . 
proclamation  of  the  president  to  be  in _111>l 
rection  into  other  parts  of  the  United  ^  *l 
or  of  any  vessel  or  vehicle  conveying 
property,  or  conveying  persons  to  or 
such  state  or  section,  or  of  any  vessel  <-  ^ 

mg,  in  whole  or  any  part,  to  any  111  M  *1  in 
of  such  state  or  section,  may  be  prosecu  ^ 
any  district  court  into  which  the  Pf°lur.' 
seized  may  be  taken,  and  proceeding*  ,  jj 
tuted ;  and  tlie  district  court  there® 
have  as  full  jurisdiction  over  such  procee  r 
as  if  the  seizure  was  made  in  that  distra  * 

S.  §  564. 
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'''T'^ourt  may,  notwithstanding  an 
Any  f£Je  sUpreme  court,  m  any  prize 
Peu‘  °,  .  „„,t  oxeeul 


appeal  to  t  * xccute  all  necessary  orders  rules,  and  all  other  proceedings,  preparatory 
cause,  »aK®  ,  an(j  disposal  of  the  prize  prop-  to  the  hearing,  upon  their  merits,  of  all  causes 
(nr  the  custo  j  e  ^  fronl  ;1  decree  pending  therein.  And  any  district  judge  may, 


,  in  case  of  an  appeal  from  a  decree 
erty,  a"a*  ,  uiay  proceed  to  make  a  de- 
of  COnfe(listribution,  so  far  as  to  determine 

®L-,  of  the  prize  shall  go  to  the  captors, 
W’i  w  at  vessels  are  entitled  to  participate 

.  n  C  C  505. 

tH  The  tri“l  of  issues  of  fact  in  district  courts, 
•nil causes  except  cases  in  equity  and  cases 
A  dmiralty  and  maritime  jurisdiction,  and 
lt  as  otherwise  provided  in  proceeding  in 
bankruptcy,  shall  be  by  jury.  In  cases  of 
admiralty  and  maritime  jurisdiction  relating 
to  any  matter  of  contract  or  tort  arising  upon 
or  concerning  any  vessel  of  twenty  tons  burden 
or  upwards,  enrolled  and  licensed  tor  the 
coasting  trade,  and  at  the  time  employed  in 
the  business  of  commerce  and  navigation  be¬ 
tween  places  in  dillerent  states  and  territories 
upon  the  lakes  and  navigable  waters  connect¬ 
ing  the  lakes  the  trial  of  issues  of  fact  shall 
bebyjury  when  either  party  requires  it;  R. 

S.  §  56G. 

42.  When  any  territory  is  admitted  as  a 
state,  and  a  district  court  is  established  therein, 
all  the  records  ot  the  proceedings  in  the  several 
cases  pending  in  the  court  of  appeal  of  said 
territory  at  the  time  of  such  admission,  and 
all  records  of  the  proceedings  in  the  several 
cases  in  which  judgments  or  decrees  had  been 
rendered  in  said  territorial  court  before  that 
time,  and  from  which  writs  of  error  could 
have  been  sued  out  or  appeals  could  have 
been  taken,  or  from  which  writs  of  error  had 
been  sued  out  or  appeals  had  been  taken  and 
prosecuted  to  the  supreme  court,  shall  be 
transferred  to  and  deposited  in  the  district 
court  for  the  said  state  ;  R.  S.  §  567.  Upon 
the  admission  of  a  state,  all  cases  of  a  federal 
character  pending  in  the  supreme  court,  etc., 
of  the  territory,  are  to  be  transferred  into  the 
federal  courts;  8  Wall.  342. 

^he  court  may  compel  the  delivery  of  the 
records  by  attachment;  §  568.  When  any 
erntory  is  admitted  as  a  state,  the  district 
court  has  cognizance  of  all  cases  pending  and 
d  etermined  in  the  superior  court  of  such 
erritory,  from  the  judgments  or  decrees  to  be 
in  which  writs  of  error  or  appeals 
e  o  the  supreme  court ;  §569.  If  the  case 
L  n(.  in8  Was  not  of  a  federal  character,  this 
^Jon  does  not  cover  it;  10  How.  72. 
of  ^ie  tinics  of  holding  the  sessions 

and  ie  Vari°ns  district  courts  is  provided  for; 
etc  it  is  provided  that  no  action, 

the V la  a^ate  by  reason  of  any  act  changing 
action^  °n  any  district  court,  but  the 

in  mi  i .  deemed  returnable  to,  pending 
after  fi  ^na^e  at  the  terms  established  next 
The  j.re^.urn  day  thereof, 
and  a!  courts,  as  courts  of  admiralty 

diction CLUrtl°f  e(luit>r’  80  far  83  equity  juris- 

be  de  ^een  conferred  upon  them,  shall 

filing  !,  ;ilwa)'s  open,  for  the  purpose  of 

y  Pleading,  of  issuing  and  returning 


mesne  and  final  process,  and  of  making  and 
directing  all  interlocutory  motions,  orders, 


upon  reasonable  notice  to  the  parties,  make, 
and  direct  and  award,  at  chambers,  or  in  the 
clerk’s  office,  and  in  vacation  as  well  as  in 
term,  all  such  process,  commissions,  orders, 
rules,  and  other  proceedings,  whenever  the 
same  are  not  grantable  of  course,  according 
to  the  rules  and  practice  of  the  court ;  R.  S. 
§574. 

43.  By  law,  the  district  judge  alone  com¬ 
poses  the  court.  He  is  a  court  wherever  and 
whenever  he  pleases.  No  notice  to  parties  is 
required ;  no  previous  order  is  necessary.  The 
various  ex  parte  orders  which  admiralty  pro¬ 
ceedings  require,  renders  this  informal  mode 
of  acting  essential  to  justice  and  expedition. 
The  judge  will  take  care  that  neither  party 
be  injured  by  the  orders  which  he  makes  ex 
parte ,  and  where  they  are  of  course,  it  is  con¬ 
venient  that  they  should  be  made  without  the 
formality  of  summoning  the  parties  to  attend. 
It  does  not  seem  to  be  a  violent  construction 
of  such  an  act,  to  consider  the  judge  as  con¬ 
stituting  a  court  whenever  he  proceeds  on  ju¬ 
dicial  business ;  such  seems  to  have  been  the 
practice  in  this  and  in  other  districts  of  the 
United  States  ;  1  Brock.  382. 

By  §  578,  it  is  provided  that  district  courts 
shall  hold  monthly  adjournments  of  their  reg¬ 
ular  terms,  for  the  trial  of  criminal  eases,  when 
their  business  requires  it  to  be  done. 

A  special  term  of  any  district  court  may  be 
held  at  the  same  place  where  any  regular  term 
is  held,  or  at  such  other  place  in  the  district 
as  the  nature  of  the  business  may  require,  and 
at  such  time  and  upon  such  notice  as  may  be 
ordered  by  the  district  judge,  and  any  busi¬ 
ness  may  be  transacted  at  such  special  term 
which  might  be  transacted  at  a  regular  term  ; 

R.  S.  §  581.  .  . 

If  the  judge  of  any  district  court  is  unable 
to  attend  at  the  commencement  of  any  regular, 
adjourned,  or  special  term,  the  court  may  be 
adjourned  by  the  marshal,  by  virtue  of  a  writ¬ 
ten  order  directed  to  him  by  the  judge,  to 
the  next  regular  term,  or  to  any  earlier  day, 
as  the  order  may  direct;  R.  S.  583. 

44.  Provision  is  made  by  §  587,  in  case  of 
the  disability  of  the  district  judge,  for  an  order 
of  the  circuit  judge  or  justice  to  the  clerk,  upon 
the  request  of  the  district  attorney  or  marshal, 
to  certify  into  the  next  circuit  court  to  be  held 
in  the  district,  all  suits  and  processes,  civil  and 
criminal ;  such  order  is  to  be  duly  publish e( 
in  one  newspaper,  published  in  the  distric  , 
for  thirty  days,  before  the  commencement  ol 
the  session.  This  provision  looks  to  t  ie  is- 
bility  of  the  district  judge,  not  to  a  vacancy 
by  death  ;  1  Gall.  338.  Pending  the  disabil¬ 
ity,  all  causes  are  to  be  certified  m  ie  same 
way ;  and,  upon  the  removal  of  disabdity, 
the  causes  are  to  be  reman  de  ,  §  ;  • 
the  district  judge  dies,  undetemmed  cases 
are  to  be  remanded;  1  Gall.  338. 
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During  the  disability,  the  circuit  judge, 
and,  in  his  absence,  the  circuit  justice,  exer¬ 
cises  all  the  powers  of  a  district  judge  ;  §  589 ; 
see  97  U.  S.  146. 

In  case  of  the  disability  of  a  district  judge 
to  hold  any  stated  or  appointed  term  of  the 
district  court  or  the  circuit  court,  the  circuit 
judge  or,  in  his  absence,  the  circuit  justice 
may  designate  the  judge  of  some  other  district 
in  the  circuit  to  hold  such  district  court ;  § 
591. 

Provision  is  made,  in  case  of  the  accumula¬ 
tion  of  business  in  any  district  court,  for  the 
holding  of  a  district  court  in  such  district  by 
the  district  judge  of  some  other  district  in  the 
circuit,  upon  the  designation  of  the  circuit 
judge  or,  in  his  absence,  the  circuit  justice,  or 
in  some  cases  of  the  chief  justice ;  §§  592,  593, 
594,  595. 

Any  circuit  judge,  whenever  the  public  in¬ 
terests  so  require,  may  designate  any  district 
judge  in  his  circuit  to  hold  a  district  or  circuit 
court,  in  the  place  or  in  the  aid  of  any  other 
district  judge  in  the  circuit ;  such  district  judge 
to  act  without  additional  salary  ;  §  596  ;  ex¬ 
cept  in  the  cases  of  district  judges  holding 
court  in  the  southern  district  of  New  York*; 
§  597. 

Whenever  a  district  judge  is  interested  in 
any  suit,  or  has  been  of  counsel  therein,  or  is 
related  to  the  parties,  etc.,  he  shall,  upon  the 
application  of  either  party,  order  the  proceed¬ 
ings  to  be  certified  to  the  next  circuit  court 
for  the  district ;  and  if  there  be  no  circuit  court 
therein,  to  the  next  circuit  court  for  the  state* 
and  if  there  be  no  circuit  court  in  the  state,  to 
the  next  convenient  circuit  court  in  an  adjoin¬ 
ing  state  ;  §601.  J 

In  cases  of  vacancy  all  processes,  etc.,  are 
to  be  continued  to  the  next  stated  term  after 
the  qualification  of  a  successor ;  §  602  ;  except 
that  in  states  having  two  or  more  districts,  the 
judge  of  the  other  or  either  of  the  other  dis¬ 
tricts  may  hold  the  district  court,  or  the  cir¬ 
cuit  in  case  of  the  absence  or  sickness  of  the 
other  judges  thereof;  §  603. 

Provisions  Common  to  more  than  one  Court  or 
Judge . 

45  The  jurisdiction  vested  in  the  courts  of 
the  United  States,  in  the  cases  and  nroceed- 
angs  hereinafter  mentioned,  shall  be  exclusive 

ol  the  courts  of  the  several  states. 

h  irst.  Of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States 

Second.  Of  all  suits  for  penalties  and  for- 
feiturcs  incurred  under  the  laws  of  the  United 

Third.  Of  all  civil  causes  of  admiralty  or 
mantime  jurisdiction  ;  saving  to  suitors  in  all 

cases  the  right  of  a  common-law  remedy  wW 

the  common  law  is  competent  to  give  "t 
Fourth.  Of  all  seizures  under  tkl  1 ' 
the  United  States,  on  land  or  on  w  ,lWS 
■within  admiralty  and  maritime  iurisHtJ^8  not 

.  Fifth.  Of  all  cases  arising  unCth°  n"/ 
right  or  copyright  laws  of  the  United  £tatea 


m 


Sixth.  Of  all  matters  and  nroocni- 
bankruptcy.  Pr<*eedmg3 

Seventh.  Of  all  controversies  of  a  civil 
ture,  where  a  state  is  a  party,  except  h 
a  state  and  its  citizens,  or  bl4weSPa  7*  een 
citizens  of  other  states,  or  aliens ;  R. 

State  courts  have  concurrent  iurbdictfnnk 
and  against  national  banks  ;  7  Biss  449 .  hl 
Vt.  1  ;  a  citizen  of  the  United  States  may  su! 
in  a  state  court  a  citizen  of  another  state  •  27 
La.  An.  229 ;  so  in  the  case  of  an  action  bv 
an  alien  against  a  citizen  of  a  state  ;  29  Ark 
637. 

A  state  court  lias  no  jurisdiction  in  cases  of 
offences  against  the  laws  of  the  United  States 
see  53  Penn.  112  ;  4  Blackf.  146 ;  it  includes 
perjury  committed  before  a  U.  S.  commis¬ 
sioner ;  55  Ga.  192;  2  Woods,  428.  The 
federal  courts  have  no  jurisdiction  over  crimes 
except  that  conferred  by  acts  of  confess:  4 
Sawy.  629  ;  2  Dali.  384. 

The  exclusive  federal  jurisdiction  of  suits 
for  penalties,  etc.,  contemplates  those  penal¬ 
ties  of  a  public  nature  which  may  be  sued  for 
by  the  United  States  ;  47  Md.  21 7.  Suit  may 
be  brought  in  a  state  court  by  a  party  aggrieved 
to  recover  a  penalty,  although  imposed  by  an 
act  of  congress  ;  ibid.;  but  see  contra ,  74  111. 
217. 

A  collector  is  liable  in  a  state  court  at  the 
suit  of  an  informer  entitled  to  a  share  in  the 
proceeds  of  the  condemnation  of  a  vessel  for 
smuggling,  where  the  proceeds  have  been  paid 
to  the  collector  ;  95  Mass.  301. 

A  state  court  has  no  jurisdiction  over  pro¬ 
ceedings  for  an  infringement  of  letters  patent ; 
7  Johns.  144  ;  nor  in  an  action  of  assumpsit 
upon  a  quantum  valebat  to  recover  for  the  use 
of  a  patented  device ;  66  N.  Y.  459 ;  hut  a 
state  court  has  jurisdiction  to  recover  damages 
lor  fraud  in  the  sale  of  letters  patent,  even 
though  the  question  of  the  validity  of  the  pat¬ 
ent  be  involved  incidentally ;  103  Mass.  501 , 
24  Iowa,  231  ;  15  Mich.  265  ;  but  see  40  Me. 
430. 

State  courts  have  jurisdiction  to  adjudicate 
upon  the  common  law  rights  of  authors  in  their 
literary  productions;  47  N.  Y.  532. 

An  assignee  in  bankruptcy  may  sue  m  a 
state  court  to  collect  the  assets  of  the  bank¬ 
rupt;  119  Mass.  429  ;  3  Neb.  437  ;  72  N- 
159  ;  3  Fed.  Rep.  83  ;  but.  this  must  be  done 
under  the  direction  of  the  district  court ;  8  -  • 
T .  254.  He  can  be  sued  in  a  state  court , 

N.  C.  464. 

A  state  may  sue  a  citizen  of  another  s  a 
in  a  state  court ;  2  Hill,  N.  Y.  159,  per 
son.  J.  ,  . 

46.  By  the  act  of  March  1,  1875,  §  3,  i*  l* 
provided :  “That  the  district  and  circuit  coun 
of  the  United  States  shall  have,  exclusive y 
of  the  courts  of  the  several  states,  cogm^a*11 
of  all  crimes  and  offences  against  and  '  l0‘ 
tions  of  the  provisions  of  this  act  [an  ai  , 
protect  all  citizens  in  their  civil  and  lr‘ 
rights]  ;  and  actions  for  the  penalty  giv(‘n  .• 
the  preceding  section  may  be  prosecute1 
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- — ^^UTTutrict,  or  circuit  courts  of  the 
the  ««■»"&  Wherever  the  defendant  may 
United  bt  ;,t  re<rard  to  the  other  party.” 
to «**  '"'“court  and  the  circuit  and  dis- 
The  supr  ®  nowcr  to  issue  writs  ot 


— ■  „  .  Thev  shall  also  have  power  to 
fire  fSts  not  specifically  provided  for  by 
’Ste  which  may  be  necessary  for  the  excr- 
s.  r  tLir  respective  jurisdictions  and  agree- 
-  dtoSf?.  ami  principles  of  law;  R. 


it  cannot  be  heard  by  the  appropriate  circuit 
or  district  judge.  N o  district  judge  may  issue 
an  injunction  in  any  case  where  a  party  has 

wiuv _  had  reasonable  time  to  apply  to  the  circuit 

The  suP^n^Ve  power  to  issue  writs  of  court  for  the  writ ;  and  the  injunction  so 
trict  courts  s  ajs0  j,ave  power  to  issued  shall  continue  no  longer  than  to  the 


able  to 

S.§U6. 


jl- this  section,  congress  only  intended  the 
now  r  to  issue  such  other  wits  in  eases  where 
fiction  already  existed,  and  not  where 
the  jurisdiction  was  to  be  acquired  by  mean, 
of  the  writ  to  be  issued,  3  Cliff.  28.  J-his 
oower  embraces  writs  sanctioned  by  the  usages 
of  the  common  law,  and  also  writs  of  execu¬ 
tion  in  use  in  the  state  courts  other  than  such 
as  were  conformable  to  the  usage  of  common 
iaw;  10  Wheat.  51. 

A  mandamus  cannot  be  granted  when  not 
necessary  to  the  exercise  of  jurisdiction ;  15 

Wall.  427.  .......... 

A  writ  of  certiorari  is  included  in  this  pro¬ 
vision;  5  Blatch.  303;  but  only  when  it  can 
be  issued  in  aid  of  a  jurisdiction  obtained 
over  the  subject  of  the  suit  in  which  it  is 
issued;  3  Blatch.  166. 

A  writ  of  supersedeas  comes  within  the 
meaning  of  the  section;  94  U.  S.  672  ;  also, 
a  writ  of  injunction  ;  of  subpoena,  and  attach¬ 
ments  for  witnesses ;  4  Cra.  C.  C.  372;  also, 
a  writ  of  assistance  ;  21  Wall.  289  ;  a  writ  of 
inhibition;  3  Dali.  54.  A  writ  of  error  coram 
nobis  does  not  lie  in  the  circuit  court  in  a 
criminal  case,  either  from  its  own  judgment  or 
the  judgment  of  the  district  court ;  3  Cliff.  28. 

Writs  of  ne  exeat  may  be  granted  by  any 
justice  of  the  supreme  court  in  cases  where 
they  might  be  granted  by  the  supreme  court, 
and  by  any  circuit  justice  or  circuit  judge  in 
cases  where  they  might  be  granted  by  the 
circuit  court  of  which  he  is  a  judge.  But  no 
yrit  of  ne  exeat  shall  be  granted  unless  a  suit 
!n  e(iuity  is  commenced,  and  satisfactory  proof 
ls  11J^de  to  the  court  or  judge  granting  the 
*|lnie  that  the  defendant  designs  quickly  to 
^purt  trom  the  United  States  ;  R.  S.  §  717. 

.  henever  notice  is  given  of  a  motion  for 
^junction  out  of  a  circuit  or  district  court, 
le  court  or  judge  thereof  may,  if  there  ap- 
y^rs  be  danger  of  irreparable  injury  from 
1 1  ‘OS  grant  an  order  restraining  the  act  sought 
°  be  enjoined  until  the  decision  upon  the 
°tion,  a^d  such  order  may  be  granted  with 
Without  security  in  the  discretion  of  the 

forjudge;  B.  S.  §  718. 

jn?  national  courts  cannot  order  temporary 
Junctions  except  on  reasonable  notice;  4 

Jqiiaoo’  *  Hut  s*nce  a.ct  °\ 

a  n  e  .  »  1874,  reasonable  previous  notice  of 

re  J!  l0.n  *or  a  preliminary  injunction  is  not 
;  1  Hughes,  607. 

jud<r »  a  supreme  or  a  circuit  court 

con J*  -na,y  an  injunction  ;  but  a  supreme 


circuit  court  next  ensuing. 

As  to  the  allowance  of  the  writ  by  a  su¬ 
preme  court  justice  out  of  his  circuit,  see  4 
Jill.  600;  2  Woods,  621.  As  to  a  district 
court  issuing  the  writ,  see  3  Fed.  Rep.  509. 
As  to  the  writ  ceasing  to  be  of  force  at  the 
next  ensuing  circuit  court,  see  12  Wheat.  561. 

The  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state,  except  in 
cases  where  such  injunction  may  be  authorized 
by  any  law  relating  to  proceedings  in  bank¬ 
ruptcy  ;  R.  S.  §  720. 

This  section  is  a  positive  inhibition  against 
issuing  any  writ  or  any  process  whatever  in¬ 
tended  to  stay  proceedings  in  a  state  court ;  6 
Blatch.  362.  An  injunction  cannot  issue  from 
a  federal  to  a  state  court,  except  in  bank¬ 
ruptcy ;  91  U.  S.  254;  it  may  issue  in  cases 
of  bankruptcy;  98  U.  S.  240. 

47.  The  jurisdiction  in  civil  and  criminal 
matters  conferred  on  the  district  and  circuit 
courts  by  the  provisions  of  this  title  and  of  title 
“Civil  Rights,”  and  of  title  “Crimes,”  for 
the  protection  of  all  persons  in  the  United 
States  in  their  civil  rights,  and  for  their  vin¬ 
dication,  shall  be  exercised  and  enforced  in 
conformity  with  the  laws  of  the  United  States, 
so  far  as  such  laws  are  suitable  to  carry  the 
same  into  effect ;  but  in  all  cases  where  they 
are  not  adapted  to  the  object  or  are  deficient 
in  the  provisions  necessary  to  furnish  suitable 
remedies,  and  punish  offences  against  law,  the 
common  law  as  modified  and  changed  by  the 
constitution  and  statutes  of  the  state  wherein 
the  court  having  jurisdiction  of  such  civil  or 
criminal  cause  is  held,  so  far  as  the  same  is 
not  inconsistent  with  the  constitution  and  laws 
of  the  United  States,  shall  be  extended  to  and 
govern  the  said  courts  in  the  trial  and  disposi¬ 
tion  of  the  cause,  and,  if  it  is  of  a  criminal 
nature,  in  the  infliction  of  punishment  on  the 
party  found  guilty  ;  R.  S.  §  722.  . 

Suits  in  equity  shall  not  be  sustained  m 
either  of  the  courts  of  the  United  States  in 
any  case  where  a  plain,  adequate,  and  com¬ 
plete  remedy  may  be  had  at  law ;  R.  S.  §  7  2o. 

This  section  makes  no  change  in  the  rule  ot 
equity  which  refuses  a  remedy  when  an  ade¬ 
quate  remedy  exists  at  law  ;  2  Black,  54°- 

Ry  8  724,  "in  the  trial  of  actions  at  law,  the 
courts  may,  on  motion  and  due  notice  thereo  , 
require  the  parties  to  produce  books  or wri i - 

ino-s  in  their  possession  or  power,  wine 
•Jl _ _ tho  issu 

tain 
and 


ill  l  II V  II  r  ,  •  .  _ 

evidence  pertinent  to  the  issues,  in ‘  • 

and  under  circumstances  where  they  n  ^ 
cmpellcl  .o  produce  .he  »- 
narv  rules  of  chancery.  «  J  I 
comply  with  such  orfe^ecou  ^ 

C0Urt  ;  7  e**'"1'  an  injunction ;  uui  «  —  -  tion,  give  the  li  J  "an(i  ;f  a  defendant  fails 

e*epnH '  Can  ^ear  cases  only  >n  b's  c,rC.ult’  as  111  casfs  0  ...  ^.ucij  order  the  court  may, 
XccPt  by  written  consent  of  parties,  and  when  |  to  comply  with  such  order 
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on  motion,  give  judgment  against  him  by  de¬ 

fault. 

An  order  to  produce  will  be  granted  only  in 
cases  where  a  relief  would  be  granted  in  equity 
by  a  bill  of  discovery ;  2  Blatch.  801.  A 
preliminary  motion  and  notice  are  required; 
20  How.  194  ;  an  ex  parte  affidavit  in  support 
of  the  motion  is  sufficient ;  Gilp.  306.  The 
order  may  be  made  with  leave  to  show  cause 
at  the  trial ;  8  Cliff.  201 ;  but  see  2  Cra.  C. 
C.  427.  See  2  Blatch.  23.  The  rule  does 
not  apply  to  a  subpoena  duces  tecum  to  com¬ 
pel  a  witness  to  produce  papers  in  his  posses¬ 
sion  ;  3  Dill.  566. 

The  said  courts  shall  have  power  to  impose 
and  administer  all  necessary  oaths,  and  to 
punish  by  fine  or  imprisonment  at  the  discre¬ 
tion  of  the  court  contempt  of  their  authority  : 
Provided,  that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of 
any  of  the  officers  of  said  courts  in  their  offi¬ 
cial  transactions,  and  the  disobedience  or  re¬ 
sistance  by  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts;  R.  S.  §  725. 

\\  hether  this  section  can  limit  the  powers 
of  the  supreme  court  may  be  doubtful,  as  that 
court  derives  its  powers  from  the  constitution  : 
19  Wall.  506. 

All  of  the  said  courts  shall  have  power  to 
grant  new  trials,  in  cases  where  there  has  been 
a  trial  by  jury,  for  reasons  for  which  new  trials 
have  usually  been  granted  in  the  courts  of  law  • 

Ii.  S.§  726.  See  1  W.  &  M.  368. 

..  dlstnt't  a,Ild  circuit  courts,  and  the  com¬ 
missioners  of  the  circuit  courts,  shall  have 
power  to  carry  into  effect,  according  to  the 
true  intent  and  meaning  thereof,  the  award,  or 
arbitration,  or  decree  of  any  consul,  vice-con¬ 
sul,  or  commercial  agent  of  any  foreign  na- 

\y  virt,,c‘ of> 

or«“wXmTh1uT!’ 

in  such  dillereiies  ns  lunvlrisf  Ctwcen 

sul.  or  commercial  agent  a  '  ,ce-<-‘0Ii- 
and  commissioners  may  is'SUo  all  courts 
dial  process,  mesne  and  finai  ‘trv  prolK‘r 
effect  such  award,  arbitration  mto 
to  enforce  obedience  thereto  •  do?ree*  and 
in  the  jail  or  other  place  of  confii1mmn8?"me,nt 
proper  district,  etc.,  until  such  award'  r  ,h° 
tion,  or  decree  is  complied  with  or  tl  ar  ,lt™_ 
are  otherwise  discharged  therefwi  **  i?ttrt'0S 

consent  in  writing  of  such  consul  r*'  'V 

or  commercial  agent,  or  his  8ucceUnlC^"C°!!?u1, 
or  by  the  authority  of  the  foreign  n  'D  °®ce> 
appointing  such  consul,  vice-consul  Vernmcnt 
mereial  agent:  Provided,  however’  Coni- 
expenses  of  the  said  imprisonment  n  t-*ie 


states 

tenance  of  the  prisoners,  and  tlil  - 
proceedings,  shall  be  borne  by  SUl?[°f  th« 
government,  or  by  its  consul,  vice-cL°r,ei?n 
commercial  agent  requiring  sm  i,  •  n9u  ’ 0r 
ment;  R.  S.  §  728.  1  8  °h 

The  trial  of  ofFences  puniahfllilo  , 
shall  be  had  in  the  county  where  tl,‘e  of ath 
wits  committed,  where  that  can  be  done  wj? 
out  great  inconvenience;  R.  S  8  729  Wl 
As  to  whether  this  section  applies  to  cm™ 
committed  in  a  place  within  the  exH?8 
jurisdiction  of  the  United  States,  see  2  j£ 

The  trial  of  all  offences  committed  upon 
the  high  seas  or  elsewhere,  out  of  the  juris¬ 
diction  of  any  particular  state  or  district,  shall 
be  in  the  district  where  the  offender  is  found 
or  into  which  he  is  first  brought;  i{.  S.  I 
730.  These  are  offences  belonging  naturally 
and  properly  to  the  maritime  jurisdiction  of 
the  Union;  Hemp.  446;  a  person  is  triable 
in  the  southern  district  of  New  York,  who  on 
a  vessel  owned  by  citizens  of  the  United 
States  has  committed  the  offence  on  the  high 
seas  specified,  has,  on  the  arrival  of  the  vessel 
at  the  quarantine  in  the  eastern  district,  been 
delivered  to  the  state  authorities,  and  by  them 
carried  into  the  southern  district  and  there  de¬ 
livered  to  the  United  States  authorities  to 
whom  a  warrant  to  apprehend  him  was  first 
issued;  19  Wall.  486. 

AYhere  any  offence  against  the  United 
States  is  begun  in  one  judicial  district  and 
completed  in  another,  it  shall  be  deemed  to 
have  been  committed  in  either,  and  may  be 
dealt  with,  inquired  of,  tried,  determined, 
and  punished  in  either  district,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly 
committed  therein;  R.  S.  §  781.  The  phrase 
44  judicial  circuit”  is  used  in  the  Rev.  Stat.  of 
1878.  See  a  discussion  of  this  section  in  rela¬ 
tion  to  United  States  v.  Guiteau  in  appendix 
to  Am.  L.  Rev.  published  in  1881.  1  he  sec¬ 

tion  does  not  permit  the  indictment  in  die 
District  of  Columbia  of  one  who  w  rote  a  hbe 
Washington  and  sent  it  to  Michigan  for 


m 


publication ;  3  Dill.  116. 

All  pecuniary  penalties  and  forfeitures  ni») 
be  recovered  in  the  district  where  they  acci  ue 
or  where  the  offender  may  be  found;  K*  * 
§  732;  and  internal  revenue  taxes  . 
recovered  in  the  district  where  the  ha  a  * . 
occurs  or  where  the  delinquent  resides ;  § 
Proceedings  on  seizures  made  on  the  nr 
seas  may  be  prosecuted  in  any  district  in 
which  the  property  is  brought;  §  734;  1  A 
3G0;  9  Cra.  289;  2  Wall.  383.  . 

Proceedings  for  the  condemnation  o  ■ 
property  captured  whether  on  the  V -J 
or  elsewhere  out  of  the  limits  of  any  J11^  ^ 


district,  or  within  any  district,  on  accou1 
its  having  been  purchased  or  acquire* » 
or  given,  with  intent  to  use  or  empi j 
same,  or  to  suffer  it  to  be  used  or  0IWP  (\:on 
m  a»ding  or  abetting,  etc.,  any  insurrec 
against  the  United  States,  or  knowmgj)  , 
used  by  the  owner  thereof,  may  be  Fr0>t‘-7ej 
hi  any  district  where  the  %umc  may  be  st 
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•„tn  which  it  may  be  taken  and  proceedings 

fast  instituted ;  R.  S.  §  <35. 

When  there  are  several  defendants  in  any 

•!  law  or  in  equity,  and  one  or  more  of 
T  are  neither  inhabitants  ot  nor  lound 
* 'thin  the  district  in  which  the  suit  was 
Zaht  and  do  not  voluntarily  appear,  the 
court* may  entertain  jurisdiction,  and  proceed 
to  the  trial  ami  adjudication  of  the  suit  be¬ 
tween  the  parties  who  are  properly  before  it ; 
but  the  judgment  or  decree  rendered  therein 
shall  not  conclude  or  prejudice  other  parties 
not  regularly  served  with  process  nor  volun¬ 
tarily  appearing  to  answer;  and  non-joinder 
of  parties  who  are  not  inhabitants  of  nor 
found  within  the  district,  as  aforesaid,  shall 
not  constitute  matter  of  abatement  or  objec¬ 
tion  to  the  suit ;  R.  S.  §  737. 

Where  four  persons  made  a  contract  with 
a  citizen  of  Ohio,  and  three  of  the  four  were 
citizens  of  Indiana,  and  suit  was  brought  in 
the  circuit  court  in  Indiana,  the  non-joinder 
of  the  fourth  was  not  ground  for  abatement; 
21  How.  489. 

If  a  party  is  a  necessary  party  in  equity, 
no  decree  can  be  made  in  his  absence;  2 
Woods,  1. 

49.  By  §  738  provision  is  made  for  service 
on  absent  defendants  in  suits  in  equity  to  en¬ 
force  liens  or  claims  against  property  within 
the  district,  by  service  of  an  order  to  appear, 
otc.,  if  practicable,  if  not  by  advertising. 

Proceedings  under  the  act  are  proper, 
although  suit  was  begun  before  the  act  was 
passed;  99  U.  S.  567.  Personal  service 
under  this  act  should  be  secured  whenever 
practicable,  and  resort  had  to  constructive 
service  by  publication,  only  when  the  better 
?  e  1S  n°t  practicable  within  a  reasonable 
1Dle  aiic*  by  the  exercise  of  reasonable  dili¬ 
gence;  2  Dill.  498. 

Share8  ot  stock  of  a  corporation  of  the 
non  1Ct'1j1  suit  is  brought,  owned  by  a 

witr  iCDt\  are  not  “personal  property 
ca  111  * le  district,’ 9  and,  therefore,  service 

2  Woods  i4 lr^e  *a  SUC^  11  ease  ky  publication  ; 

and  74oPt  aS  Pr?vi(led  f°r  in  §§  738,  740,  741, 
circuit '  ’  Uv  suit  shall  be  brought  in  the 
°f  the  rr  •  t  eourts  against  any  inhabitant 
fin  an,,  States,  by  any  original  process, 

an  jnu  ?  • ler  district  than  that  in  which  he  is 
time  of  or  m  which  he  was  found  at  the 
be arru ,fSlT'!,nS  the  writ;  and  no  person  can 
district*  ,n  one  district  for  trial  in  another 
^39  'pL*  a  circuit  or  district  court ;  li.  S.  § 

state  onnfe*C^Ceptions  ure  (§  74°)  that  in  a 

fendant  aiaing  more  than  one  district,  de- 
SUl‘d  in  e-l!vill8. ln  different  districts  may  be 
la  suits  7w\in  su*ts  not  °*  11  1°°^  nature. 
defend^  ^  a .  0Cfti  nature  (§  741)  where  the 
Asides  in  jinnilmr  district  of  the 


one  district  and  partly  in  another  in  the  same 
state,  suit  may-  be  brought  in  either  district. 

It  a  defendant  is  served  with  process  in  a 
district,  the  court  has  jurisdiction  although  he 
i't»"  m  ail0ther  distrit;t  5  2  Cliff.  304  ;  but  in 
5  Biss.  159,  it  is  said  that  a  federal  court  can- 
not  acquire  jurisdiction  by  service  of  process 
on  a  party  who  is  only  temporarily  in  the 


8i'tUe  st.,;  res'des  in  another  district  of  the 
and  f,n e’  die  plaintiff  may  have  original 
the  •  Pr9coss  directed  to  the  marshal  of 
iu  law  orKt  *ll  which  lie  resides.  By  §  742, 
ject  mau  f'l'nty,  when  the  land  or  other  sub- 
Lr  a  fixed  character  lies  partly  in 


on 

district.  Service  upon  a  defendant  who  is 
brought  into  the  jurisdiction  by  fraud  does 
not  give  jurisdiction ;  2  Cliff.  304 ;  4  Fed. 
Rep.  17  ;  nor  does  service  upon  one  who  has 
come  into  the  district  merely  to  attend  a  trial 
in  a  case  in  which  he  is  a  party ;  5  Piss.  64. 
The  phrase  “civil  suit”  does  not  include 
causes  of  admiralty  jurisdiction ;  18  Wall. 
272.  Service  of  process  on  an  officer  of  a 
corporation  outside  of  the  state  under  which 
the  corporation  is  incorporated,  does  not  confer 
jurisdiction  over  the  corporation;  15  How. 
233  ;  except  when  the  corporation  consents 
that  process  may  be  served  upon  its  agent  in 
another  state ;  96  U.  S.  369. 

In  all  eourts  of  the  United  States  the  par¬ 
ties  may  plead  and  manage  their  own  causes 
personally,  or  by  the  assistance  of  such  counsel 
or  attorneys  at  law  as,  by  the  rules  of  the  said 
courts,  respectively,  are  permitted  to  manage 
and  conduct  causes  therein  ;  R.  S.  §  747. 
The  attorney,  when  retained,  has  the  exclu¬ 
sive  control  of  the  management  ami  conduct 
of  the  cause;  2  Sawy.  341. 

50.  The  supreme,  circuit,  and  district  courts 
have  power  to  issue  writs  of  habeas  corpus ; 
R.  S.  §  751. 

The  term  uspd  in  the  act  is  a  generic  term, 
and  includes  every  species  of  the  writ  of 
habeas  corpus ;  per  Marshall,  Cb.  J.,  in  4 
Cra.  95  ;  and  the  extent  of  the  jurisdiction  is 
only  such  as  is  conferred  by  statute  ;  ibid. 

“The  appellate  jurisdiction  of  the  supreme 
court,  exercisable  by  the  writ  of  habeas  cor¬ 
pus,  extends  to  a  case  of  imprisonment  upon 
conviction  and  sentence  of  a  party  by  an  in¬ 
ferior  court  of  the  United  States,  under  and 
by  virtue  of  an  unconstitutional  act  of  con¬ 
gress,  whether  this  court  has  jurisdiction  to 
review  the  judgment  of  conviction  by  writ  of 
error  or  not. 

The  jurisdiction  of  this  court  by  habeas  cor¬ 
pus,  when  not  restrained  by  some  special  law, 
extends  generally  to  imprisonment  pursuant 
to  the  judgment  of  an  inferior  tribunal  of  the 
United  States  which  has  no  jurisdiction  of  the 
cause,  or  whose  proceedings  are  otherwise  void 
and  not  merely  erroneous;  and  such  a  case 
occurs  when  the  proceedings  are  find  under  an 
unconstitutional  act.  .... 

But  when  the  court  below  has  jurisdiction 
of  the  cause,  and  the  matter  charged  is  in¬ 
dictable  under  a  constitutional  law,  any  errors 
committed  by  the  inferior  court  can  only  be 
reviewed  by  writ  of  error  ;  and,  of  course, 
cannot  be  reviewed  at  all  it  no  writ  ot  error 

K  When  personal  liberty  is  concerned,  the 
judgment  of  an  interior  court  ullecting  it  is 
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not  so  conclusive  but  that  the  question  of  its  au¬ 
thority  to  try  and  imprison  the  party  may  be 
reviewed  on  habeas  corpus  by  a  superior  court 
or  judge  having  power  to  award  the  writ;” 
Ex  parte  Siebold,  100  U.  S.  371.  See,  gene¬ 
rally,  100  U.  S.  339;  4  Wall.  2;  18  id.  163  ; 
1  id.  243  ;  8  id.  85.  A  justice  of  the  supreme 
court  may  issue  the  writ  in  any  part  of  the 
United  States;  100  U.  S.  399. 

The  several  judges,  within  their  respective 
districts,  have  power  to  issue  such  writs ;  § 
752 ;  but  the  writ  shall  in  no  case  extend  to  a 
prisoner  in  jail,  unless  where  he  is  in  custody 
under,  or  by  color  of,  the  authority  of  the 
United  States,  or  is  committed  for  trial  before 
some  court  thereof ;  or  is  in  custody  for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the 
U  nited  States,  or  of  an  order,  process,  or  de¬ 
cree  of  a  court  or  judge  thereof;  or  is  in  cus¬ 
tody  in  violation  of  the  constitution  or  of  a 
law  or  treaty  of  the  United  States ;  or,  being 
a  subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  is  in  custody  for  an  act 
done  or  omitted  under  any  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption 
claimed,  under  the  commission,  or  order,  or 
sanction  of  any  foreign  state,  or  under  color 
thereof,  the  validity  and  effect  whereof  de¬ 
pend  upon  the  law  of  nations ;  or  unless  it  is 
necessary  to  bring  the  prisoner  into  court  to 
testify;  R.  S.  §  753. 

From  the  final  decision  of  any  court,  jus¬ 
tice,  or  judge  inferior  to  the  circuit  court,  upon 
an  application  lor  a  writ  of  habeas  corpus,  or 
upon  such  writ  when  issued,  an  appeal  may 
be  taken  to  the  circuit  court  for  the  district  in 
which  the  cause  is  heard  : — 

f  irst.  In  the  case  of  any  person  alleged  to 
be  restrained  of  his  liberty  in  violation  of  the 
constitution,  or  of  any  law  or  treaty  of  the 
tinted  States. 

Second.  In  the  case  of  any  prisoner  who, 
being  a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  is  committed  or  con- 
lined,  or  in  custody  by  or  under  the  autho¬ 
rity  or  law  of  the  United  States,  or  of  any 
state,  or  process  founded  thereon,  for  or  on 

am  alleged  right,  title,  authority,  privilege 
protection,  or  exemption,  set  up3  or  claimed 

°r,l'r'  or sanction  ofany 
iortign  state  or  sovereign  tv  , 

or  under  color  thereof;  R.  S.  §  7G3.  ’ 

1  rom  the  final  decision  of  such  circuit  court 

nX*tTraeT? 
,,Sed1„g«cu.„,R.s.8he*tr8<,a: 


The  appeals  allowed  by  the  two  „ 
sections  shall  be  taken  "on  such  Proce^m" 
under  such  regulations  and  orders 
the  custody  and  appearance  of  the  'perlnl  ^ 
lepd  to  be  in  prison  or  confined  or  Let  "  T 
ot  his  liberty,  as  for  sending  up  to  tin.  rain°1f* 
hue  tribunal  a  transcript  of  the  netitirv  ilppc!" 

nro  ,al>rUS  ‘'°rpus’  rcturn  thereto,  and^oth™ 
proceedings  as  may  be  subscribed  by  theslT 


preme  court  or,  in  default  thereof  t  'T 
court  or  judge  hearing  the  cause-  W* 

i  65.  *  o.  § 

The  Territorial  Courts. 

51.  In  the  territorial  governments  nr  v 
Mexico,  Utah,  Washington,  D-ikot,  t  i\ew 
Montana,  and  Wyoming,  the  judicial  now0’ 
is  vested  ,n  a  supreme  court,  ionsisfing 
chid  justice  and  two  associate  justice^ 
hold  their  offices  for  a  term  of  four  veal, 
district  courts,  probate  courts,  and  justices  of 
the  peace.  In  Arizona,  the  judicial  power  i 
vested  in  a  supreme  court  and  sueh  inferior 
courts  as  the  legislative  council  may  by  law 
provide.  These  territorial  courts  are  not  con- 
stitutional  courts,  that  is,  courts  upon  which 
judicial  power  is  conferred  by  the  constitution 
of  the  U  nited  States ;  but  their  powers  and 
duties  are  conferred  upon  them  by  the  acts  of 
congress  which  created  them.  It  is  not  neces¬ 
sary  to  specify  these.  The  chief  judge  and 
associate  justices  hold  one  term  annually  of 
the  supreme  court,  and  each  territory  is  di¬ 
vided  into  three  districts,  in  which  each  one 
of  the  judges  holds  a  district  court.  Bv  a 
law  passed  in  1858,  4  Stat.  at  Large,  366, 
the  judges  of  the  supreme  court  of  each  terri¬ 
tory  are  authorized  to  hold  courts  within  their 
respective  districts  in  the  counties  wherein,  by 
the  laws  of  said  territories,  courts  have  been 
or  may  be  established,  for  the  purpose  of 
hearing  and  determining  all  matters  and  causes 
except  those  in  which  the  United  States  is  a 
party.  The  expenses  thereof  are  to  be  paid 
by  the  territory  or  by  the  counties  in  which 
the  courts  are  held/  In  all  the  territories 
but  one  there  is  an  appeal  to  the  supreme  court 
of  the  United  States  "where  the  value  in  dis¬ 
pute  exceeds  one  thousand  dollars.  In  TV  asli- 
ington,  this  limit  is  extended  to  two  thousand 
dollars,  but  an  appeal  or  writ  of  error  is  al¬ 
lowed  in  all  cases  where  the  constitution  of 
the  United  States,  or  acts  of  congress,  or  a 
treaty  of  the  United  States  is  brought  m 
question. 

Supreme  Court  of  the  District  of  Columbia . 

52.  The  supreme  court  of  the  District  of 
Columbia  was  established  by  act  of  congress, 
approved  March  3,  1863.  The  same  act  abol¬ 
ished  the  former  circuit  court,  district  court, 
and  criminal  court  of  the  district.  U*e  sU' 
preme  court  consists  of  six  justices  (one  0 
whom  is  designated  the  chief  justice),  aP* 
pointed  by  the  president  of  the  United  St**-* 
etc.,  who  hold  their  offices  during  good  be¬ 
havior. 

It  has  the  same  jurisdiction  as  circuit  and  j- 
trict  courts,  and  any  judge  may  exercise  tn 
jurisdiction  of  a  circuit  or  district  court.  1 
jurisdiction  of  patent,  copyright,  divorce,  a 
bankruptcy  cases.  Actions  can  be  brouP 
only  against  inhabitants  of  the  district, 
persons  found  therein.  It  has  common  » 
and  chancery  jurisdiction,  according  t0 
laws  of  Maryland  on  May  3,  1802.  In 
within  the  jurisdiction  of  a  justice  of  the  PL‘  ’ 
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-T^nal  jurisdiction  only  over  cases  in- 

it£J  more  than  fifty  dollars  It  has  appel- 
Se  fesdiction  from  the  police  court,  and 
m  justices  of  the  peace,  and  from  the  de- 
Sons  of  the  commissioner  of  patents. 

\  ,v  one  of  the  justices  may  hold  a  criminal 
*  V„rthe  trial  of  all  crimes  and  offences 
Sfng  i  .he  B.  S  Supp.  p. 

“9.°102  U.  S.  378.  Two  of  the  justices, 
sitting  at  general  term,  shall  constitute  a 
Quorum  for  the  transaction  of  business  ;  the 
Lend  term  may  order  two  terms  of  the  cir¬ 
cuit  court  to  be  held  at  the  same  time  when¬ 
ever,  in  their  judgment,  the  business  therein 
shall  require  it,  designating  the. justices  by 
whom  such  terms  shall  be  held  ;  R.  S.  Supp. 
|).  419.  Any  final  judgment,  order,  or  decree 
of  the  court,  involving  over  $2500  in  value, 
may  be  re-examined  and  reversed  or  affirmed 
in  the  supreme  court  of  the  United  States, 
on  writ  of  error  or  appeal.  In  special  cases 
involving  a  less  amount,  and  questions  of  law 
of  general  importance,  the  case  may  be  re¬ 
moved  to  the  supreme  court  upon  special 
allowance. 

Court  of  Claims . 

53.  This  court,  as  originally  created  by 
statute  of  February  24,  1855,  10  Stat.  at 
Large,  12,  consisted  of  three  judges ;  it  now 
consists  of  a  chief  justice  and  four  judges,  who 
are  appointed  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate,  and  hold 
office  during  good  behavior ;  its  sessions  are 
held  annually  at  Washington,  beginning  on 
the  first  Monday  in  December.  Members  of 
cither  house  of  congress  are  forbidden  to  prac¬ 
tise  in  this  court;  R.  S.  §§  1049-1058.  A 
quorum  consists  of  three  judges,  but  the  con¬ 
currence  of  three  judges  is  necessary  to  any 
judgment;  Act  of  June  23,  1874.  Its  juris- 
yetmn  extends  throughout  the  United  States  ; 

1  bt.  Cl.  383. 

Before  the  establishment  of  the  court  of 
mms,  claimants  could  only  be  heard  by  con- 
^0  *at  court  was  established  in  1855 
and  tn^e  purpose  of  relieving  congress, 
jn  °.  Prptecting  the  government  by  regular 
bv l°n’  an(^  0^*  Benefiting  the  claimants 
and  °J.lug  them  a  certain  mode  of  examining 
^uirVj  ' lc1a^nS  upon  their  claims.  It  was 
founde  l  t0  lear  an(^  determine  upon  claims 
any  r^(  uP.°n  any  law  of  congress,  or  upon 
Von  f1  Utl°n  an  execut've  department,  or 
the  Jy  contract,  express  or  implied,  with 
nally  jteinnient  °f  the  United  States.  Origi- 
power  (W‘lS  a  c°urt  merely  in  name,  for  its 
oills  to  l*  ,  only  to  the  preparation  of 

t  t0  submitted  to - - 


In  i8r:  ;rvitlllLeu  10  congress. 

Si  thr'J  f“'imber.  of  judges  was  increased 
blrge(i  ^ve’  its  jurisdiction  was  en- 

pare  yi|s  1  instea(l  of  being  required  to  pre- 
rpn'ler  i°r-  congrcss,  it  was  authorized  to 
^*s  court  3  Judgment,  subject  to  appeal  to 
°f  tlle  t  ’  and  t0  an  estimate  of  the  secretary 


that  the  provision  for  an  estimate  was  incon¬ 
sistent  with  the  finality  essential  to  judicial 
decisions,  congress  repealed  that  provision. 
Since  then  the  court  of  claims  has  exercised 
all  the  functions  of  a  court,  and  this  court  has 
taken  full  jurisdiction  on  appeal. 

The  court  of  claims  is  thus  constituted  one 
of  those  inferior  courts  which  congress  autho¬ 
rizes,  and  has  jurisdiction  of  contracts  between 
the  government  and  the  citizens,  from  which 
appeal  regularly  lies  to  this  court per  Chase, 
C.  J.,  18  Wall.  p.  136. 

Its  jurisdiction,  by  R.  S.  §  1059,  extends 
to : — 

First.  All  claims  founded  upon  any  law  of 
congress,  or  upon  any  regulation  of  an  execu¬ 
tive  department,  or  upon  any  contract,  ex¬ 
pressed  or  implied,  with  the  government  of 
the  United  States,  and  all  claims  which  may 
be  referred  to  it  by  either  house  of  congress. 

Second.  All  set-offs,  counter-claims,  claims 
for  damages,  whether  liquidated  or  unliqui¬ 
dated,  or  other  demands  whatsoever,  on  the 
part  of  the  United  States  against  any  person 
making  claim  against  the  government  in  said 
court. 

Third.  The  claim  of  any  paymaster,  quar¬ 
termaster,  commissary  of  subsistence,  or  other 
disbursing  officer  of  the  United  States,  or  of 
his  administrators  or  executors,  for  relief  from 
responsibility  on  account  of  capture  or  other¬ 
wise,  while  in  the  line  of  his  duty,  of  govern¬ 
ment  funds,  vouchers,  records,  or  papers  in 
his  charge,  and  for  which  sueli  officer  was  and 
is  held  responsible. 

Fourth.  Of  all  claims  for  the  proceeds  of 
captured  or  abandoned  property,  as  provided 
by  the  act  of  March  12,  1863,  chapter  12<b 
entitled  An  act  to  provide  for  the  collection  of 
abandoned  property  and  tor  the  prevention  ot 
frauds  in  the  insurrectionary  districts  within 
the  United  States,  or  by  the  act  of  July  2, 
1864,  chapter  225,  being  an  act  in  addition 
thereto :  Provided,  that  the  remedy  given  in 
cases  of  seizure  under  the  said  acts,  by  prefer¬ 
ring  claim  in  the  court  of  claims,  shall  be  ex¬ 
clusive,  precluding  the  owner  of  any  property 
taken  by  agents  of  the  treasury  department 
as  abandoned  or  captured  property  in  virtue 
or  under  color  of  said  acts  from  suit  at  com¬ 
mon  law,  or  any  other  mode  of  redress  what¬ 
ever,  before  any  court  other  than  said  court  of 
claims.  Provided,  also,  that  the  jurisdiction 
of  the  court  of  claims  shall  not  extend  to  any 
claim  against  the  United  States  growing  out 
of  the  destruction  or  appropriation  of  or  dam¬ 
age  to  property  by  the  army  or  navy  engaged 
in  the  suppression  of  the  rebellion.  . 

In  the  court  of  claims,  the  government  is 
liable  for  refusing  to  receive  and  pay  for  v  >a 
it  has  agreed  to  receive  and  pim'hase ,  i 
not  liable  on  implied  assumpsit  for  ji¬ 
ffs  officers,  committed  while  m  1  ’ 

and  apparently  for  its  benefit;  8  Mall  269. 

The  AEi,edsUc»n„».  be  ^.hereupon 


lue  tf*.  1  oi  me  - ;  i„„ .  hn 

***  dainS’J  °t1!?  amoant. r?quil71  t0-  ^  hnd°wammt  cannot  recover 

ant*  This  court  bein<T  ot  opinion  military  bounty  lana  warr 
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compensation  for  the  wrongful  appropriation 
to  others  of  the  land  ceded  for  his  beuelit ;  9 
Wall.  156. 

To  constitute  an  implied  contract  with  the 
United  States  for  the  payment  of  money  upon 
which  an  action  will  lie  in  the  court  of  claims, 
there  must  have  been  some  consideration  mov¬ 
ing  to  the  United  States,  or  they  must  have 
received  the  money  charged  with  a  duty  to 
pay  it  over  ;  or  the  claimant  must  have  had  a 
lawful  right  to  it  when  it  was  received,  as  in 
the  case  of  money  paid  by  mistake.  No  such 
implied  contract  with  the  United  States  arises 
with  respect  to  moneys  received  into  the  trea¬ 
sury  as  the  proceeds  of  property  forfeited  and 
sold  under  that  act ;  95  U.  S.  149. 

The  court  hits  no  jurisdiction  of  a  case  of 
marine  tort ;  2  Ct.  Cl.  210 ;  nor  of  an  action 
to  recover  damages  for  illegal  arrest  and  im¬ 
prisonment  ;  1  Ct.  Cl.  316. 

No  suit  can  be  maintained  against  the 
United  States  under  the  Abandoned  and  Cap¬ 
tured  Property  Act,  if  the  property  was  nei¬ 
ther  captured,  seized,  nor  sold,  and  the  pro¬ 
ceeds  not  paid  into  the  treasury;  91  U.  S. 
577.  Under  this  act,  a  pardoned  rebel  could 
recover  in  the  court  of  claims,  if  he  brought 
suit  within  two  years;  13  Wall.  144;  but  a 
person  who  did  give  aid  and  comfort  to  the 
rebellion,  and  who  has  not  been  pardoned 
until  two  years  after  the  suppression  of  the 
rebellion,  cannot  obtain  the  benefit  of  the  act ; 
22  Wall.  81. 

Where  a  trust  fund  has  been  perverted  by 
the  fraud  of  an  agent  of  the  government,  and 
gone  into  the  hands  of  the  United  States,  the 
owner  of  the  fund  may  follow  it  and  recover 
in  the  court  of  claims  ;  in  such  a  case,  its  sov¬ 
ereignty  is  in  no  wise  involved  ;  96  U.  S.  30. 

It  is  said  by  Nott,  J.,  in  6  Ct.  Cl.  192,  that 
it  is  a  fact  judicially  established  that  the  gov¬ 
ernment  of  the  United  States  holds  itself,  of 
nearly  all  governments,  the  least  amenable  to 
the  law.  See  that  case  for  a  full  discussion 
of  the  rights  of  aliens  of  various  nationalities 
to  sue  in  the  court  of  claims. 

Suits  in  this  court  are  not  suits  at  common 
law,  and  the  provision  in  the  constitution 
which  preserves  the  right  of  trial  by  jury  docs 
not  extend  to  such  suits ;  the  right  to  sue  the 
government  is  a  grant,  and  one  of  the  condi¬ 
tions  of  the  grant  is  that  the  government  may 
set  up  and  recover  on  counter-claims  against 
the  suitor;  12  Ct.  Cl.  312. 

All  petitions  and  bills  praying  or  providing 
for  the  payment  of  private  claims  against  the 
government  are,  unless  otherwise  ordered,  to 
be  transmitted  to  the  court  of  claims;  §  1060. 

R  v  §  1061,  in  case  of  a  set-off  on  behalf  of 
the  United  States  the  court  shall  determine 
the  whole  case  and  may  enter  a  judgment  on 
the  set-off  against  the  claimant.  See  12  Ct. 

A  demand  by  the  United  States  of  the  pro¬ 
ceeds  of  Indian  trust  bonds  unlawfully  con¬ 
verted  to  their  own  use  by  persons  who  had 
illegally  procured  and  sold  them,  and  become 


insolvent,  is  a  proper  subject  of 
Wall.  207.  J  8et“0ff;  l7 

Wherever  any  claim  is  made  against 
executive  department  of  the  ^ 

involving  disputed  facts  or  controverted  ^ 
tions  of  law,  where  the  amount  in  contn/IUe8“ 
exceeds  $3000,  or  where  the  deds S  ^ 
affect  a  class  of  cases,  or  furnish  a  prece.C 
etc.,  without  regard  to  the  amount  intolv.,1 
or  where  any  authority,  right,  privilege 
exemption  is  claimed  or  denied  under ’tl 
constitution,  the  head  of  the  department  id  ¬ 
ealise  the  claim  with  all  the  documents  etc' 
to  be  sent  to  this  court,  there  to  be  proceeded 
in  as  if  begun  by  the  voluntary  action  of  the 
claimant ;  provided  it  be  one  of  a  class  of  eases 
in  which  the  court  would  have  jurisdiction  of 
the  voluntary  suit  of  the  claimant;  It  S  S 
1063.  See  12  Ct.  Cl.  319,  470;  8  id.  326. 

Claims  not  pending  on  December  1,  1862, 
growing  out  of  any  treaty  stipulation  with 
f  oreign  nations  or  Indian  tribes,  are  not  within 
the  jurisdiction  of  the  court;  R.  S.  §  1066. 
See  17  Wall.  439. 

Aliens  who  are  subjects  of  governments 
which  afford  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such 
governments  in  its  courts,  have  the  privilege 
of  suing  the  United  States,  if  their  claims  are 
otherwise  within  its  ordinary  jurisdiction ;  R. 
S.  §  1068. 

Great  Britain  accords  such  rights  to  Ameri¬ 
can  citizens,  and  her  subjects  may,  therefore, 
bring  suit  under  this  provision  ;  11  W  all.  1  <8; 
a  citizen  of  Italy  may  maintain  such  a  suit ; 
9  Ct.  Cl.  254.  See,  also,  6  id.  171. 

The  limitation  of  suits  is  six  years  after  the 
claim  accrues,  with  allowance  of  certain  dis¬ 
abilities  of  coverture,  etc. ;  R.  S.  §  1069.  Ry 
§  1079  no  claimant,  nor  any  person  throug j 
whom  he  claims  title,  nor  any  person  interest 
in  the  claim,  is  allowed  to  be  a  witness.  1 
act  merely  restores  in  this  court  the  comm 
law  rule  of  exclusion  of  interested  par  ij-o 
therefore  a  party  is  competent  to  Pr®v®  ,  • 
contents  of  a  package  of  money  taken  ro 
official  safe  by  robbers ;  96  U.  S.  87. 
instance  of  the  solicitor  of  the  Unites  J 
any  claimant  may  be  required  to  es  .  > 

1080.  rdaim^i 

For  an  exhaustive  article  on 
see  13  Am.  L.  Reg.  N.  8.  265 
common  law  federal  jurisdiction  o> 
is  treated  of  6  id.  128. 

Commissioners  of  the  United  State 

54.  Sec  United  States  Commissio^ 

See,  generally,  on  the  subject  o(i \.Bre ; 
Bump ;  Field  &  Miller  ;  Federal  t0  3 
Phillips,  Practice ;  article  in  apl 

Hughes.  tttjiV£RsI‘ 
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COVENANT 


,  :n  England,  which  had  the  supervision 
c0J  regulation  of  inquiries  concerning  the 
«!tV  which  arose  to  the  crown  from  the 
Pr0.^of  tenure,  and  to  grant  to  heirs  the 
delivery  of  their  lands  from  the  possession  of 
their  guardians. 

”  p.nrf  nf  the  King’s  Wards  was  instituted 
S2  Hen  VIII.  c  «,  to  take  the  place  of 
^Ancient  inquisitio  post  mortem,  and  the  juris- 
the  ancl®  restoration  of  lands  to  heirs  on  their 
?Ctl0Uin,r  of  (livery)  was  added  by  statute 
«  Hen  VIII.  c  23,  whenJ It  became  the  Court  of 
Wards  and  Liveries.  It  was  abolished  by  statute 
12  Car.  II.  c.  24- 

The  jurisdiction  extended  to  the  superin¬ 
tendence  of  lunatics  and  idiots  in  the  king’s 
custody,  granting  licenses  to  the  king’s  widows 
to  marry,  and  imposing  fines  for  marrying 
without  license;  4  Reeve,  Hist.  Eng.  Law, 
259;  Crabb,  Hist.  Eng.  Law,  468;  1  Stepli. 
Com.  183,  192;  4  id.  40;  2  Bla.  Com.  68, 
77:  3  id.  258. 

COURTESY.  See  Curtesy. 

COUSIN.  The  son  or  (laughter  of  the 
brother  or  sister  of  one’s  father  or  mother. 

The  issue,  respectively,  of  two  brothers  or 
two  sisters,  or  of  a  brother  and  a  sister. 

Those  who  descend  from  the  brother  or 
sister  of  the  father  of  the  person  spoken  of 
are  called  paternal  cousins  ;  maternal  cousins 
are  those  who  are  descended  from  the  brothers 
or  sisters  of  the  mother.  See  2  Brown,  Ch. 
125;  1  Sim.  &  S.  301  ;  3  Russ.  140;  9  Sim. 
886,  457.  The  word  is  still  applied  in  Devon¬ 
shire  to  a  nephew.  1  Ves.  Jr.  73. 
COUSINAGE.  See  Cosin  age. 
COUSTUM  (Fr.).  Custom;  duty;  toll. 

1  Bla.  Com.  314. 

COUSTUMIER  (Fr.).  A  collection  of 
customs  and  usages  in  the  old  Norman  law. 
See  the  Grand  Coutumier  de  Normandie. 

COUTKUTL AU GH.  He  that  willingly 
receives  an  outlaw  and  cherishes  or  conceals 
aim.  In  ancient  times  he  was  subject  to  the 
same  punishment  as  the  outlaw.  Blount. 

COVENABLE  (L.  Fr.).  Convenient; 
suitable.  Anciently  written  convenable. 

COVENANT  (Lat.  convenire ,  to  come 
together;  convention  a  coming  together.  It 
“  equivalent  to  the  factum  conventum  of  the 
civil  law.)  J 

In  Contracts.  An  agreement  between 
J!°  or  more  persons,  entered  into  by  deed, 
tTeby  one  of  the  parties  promises  the  per- 
°r*nance  or  non-performance  of  certain  acts, 
r  mat  a  given  state  of  things  does  or  shall, 
r  not  or  shall  not,  exist.  It  differs  from 

deedX^reSS  assuinPs^  *n  ^  mus* 

.  Affirmative  covenants  are  those  in  which 
r  e  CON’<mantor  declares  that  something  has 
C  already  done,  or  shall  be  done  in  the 
a  r.e*  Such  covenants  do  not  operate  to 
iJJilVV0VL>nantees  of  rights  enjoyed  inde- 

^^251  covenanto>  ^  *  1 


Covenants  against  incumbrances.  See 
Covenant  against  Incumbrances. 

Alternative  covenants  are  disjunctive  cove¬ 
nants. 

Auxiliary  covenants  arc  those  which  do  not 
relate  directly  to  the  principal  matter  of  con¬ 
tract  between  the  parties,  but  to  something 
connected  with  it.  Those  the  scope  of  whose 
operation  is  in  aid  or  support  of  the  principal 
covenant.  If  the  principal  covenant  is  void, 
the  auxiliary  is  discharged ;  Anstr.  256 ;  Free. 
Chanc’.  476. 

Collateral  covenants  are  those  which  are 
entered  into  in  connection  with  the  grant  of 
something,  but  which  do  not  relate  imme¬ 
diately  to  the  thing  granted  :  as,  to  pay  a  sum 
of  money  in  gross,  that  the  lessor  shall  dis¬ 
train  for  rent  on  some  other  land  than  that 
which  is  demised,  to  build  a  house  on  the 
land  of  some  third  person,  or  the  like  ;  Platt, 
Cov.  69  ;  Shepp.  Touchst.  161 ;  4  Burr.  2439; 
3  Term,  393;  2  J.  B.  Moore,  164;  5  B.  & 
Aid.  7  ;  2  Wils.  27 ;  1  Ves.  56. 

Concurrent  covenants  are  those  which  are  to 
be  performed  at  the  same  time.  When  ^one 
party  is  ready  and  offers  to  perform  his  part, 
and  the  other  refuses  or  neglects  to  perform 
his,  he  who  is  ready  and  offers  has  fulfilled 
his  engagement,  and  may  maintain  an  action 
for  the  default  of  the  other,  though  it  is  not 
certain  that  either  is  obliged  to  do  the  first 
act ;  Platt,  Cov.  71 ;  2  Selw.  N.  P.  443 ; 
Dougl.  698 ;  18  E.  L.  &  Eq.  81 ;  4  Wash.  C. 
C.  714;  16  Mo.  450. 

Declaratory  covenants  are  those  which 
serve  to  limit  or  direct  uses;  1  Sid.  27;  1 

Hob.  224.  T  \  .... 

Dependent  covenants  are  those  in  which  the 
obligation  to  perform  one  is  made  to  depend 
upon  the  performance  of  the  other.  Covenants 
may  be  so  connected  that  the  right  to  insist 
upon  the  performance  of  one  of  them  depends 
upon  a  prior  performance  on  the  part  of  the 
party  seeking  enforcement ;  Platt,  Cov.  71  ; 
!>  Selw.  N.  P.  443  ;  Steph.  N.  P.  1071 ;  1  C. 
B  N  s  646;  6  Cow.  296;  2  Johns.  209;  2 
W  &  S.  227  ;  8  S.  &  R.  268  ;  4  Conn.  3  ;  24 
id' Q 24;  11  Vt.  549;  17  Me.  232;  3  Ark. 
581  ;  1  Blackf.  175;  6  Ala.  60;  3  Ala.  N.  s. 
330.  To  ascertain  whether  covenants  are  de¬ 
pendent  or  not,  the  intention  of  the  parties  is 
to  be  sought  for  and  regarded,  rather  than  the 
order  or  time  in  which  the  acts  are  to  be  done, 
or  the  structure  of  the  instrument,  or  the  ar¬ 
rangement  of  the  covenant;  1  Wms.  Saujid. 
320,  n.;  7  Term,  130;  8  id.  366;  >H«=, 

157  ;  5  B.  &  P.  223  ;  36  E.  L.  &  E*  *«*  5  4 
Wash.  C.  C.  714;  4  Rawle,  26;  2  W.  &S. 
227  ;  4  id.  527  ;  2  Johns.  145  5  5  J  end.  436 
5  N.  Y.  247 ;  1  Root,  170;  4  Rand.  35-- 
note  to  Cutter  v.  Powell,  are 

Disjunctive  covenants.  1  " 

fa-  ,li  performance  of  « 

things  at  the  election  of  the  co 
covenantee,  as  the  case  may  be,  Platt,  Cot. 
21 ;  1  Du.  N.  Y  200  w]10se  per. 

Shepp-  Touchst. .... 
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Express  covenants  are  those  which  are 
created  by  the  express  words  of  the  parties 
to  the  deed  declaratory  of  their  intention ; 
l’latt,  Cov.  25.  The  formal  word  covenant  is 
not  indispensably  requisite  for  the  creation  of 
an  express  covenant ;  2  Mod.  2C8 ;  3  lvebl. 
848;  3  Ex.  237  ;  5  Q.  B.  683 ;  1  Bingh.  483 ; 
8  J.  B.  Moore,  54G  ;  12 East,  182,  n.  ;  16  id. 
352;  1  Bibb,  379;  2  id.  614;  3  Johns.  44; 
5  Cow.  170;  4  Conn.  508;  1  Harr.  Del.  233. 
The  words  “I  oblige,”  “agree,”  1  Ves.  516; 

2  Mod.  266,  “I  bind  myself,”  Hardr.  178; 

3  Leon.  1 1 9,  have  been  held  to  be  words  of 
covenant,  as  are  the  words  of  a  bond  ;  1  Ch. 
Cas.  1 94.  Any  words  showing  the  intent  of 
the  parties  to  do  or  not  to  do  a  certain  thing, 
raise  an  express  covenant;  13  N.  II.  513. 
But  words  importing  merely  an  order  or  di¬ 
rection  that  other  persons  should  pay  a  sum 
of  money,  are  not  a  covenant ;  6  J.  B.  Moore, 
202,  n.  («). 

Covenants  for  further  assurance.  See 
Covenant  for  Further  Assurance. 

Covenants  for  quiet  enjoyment.  See  Cove¬ 
nant  for  Quiet  Enjoyment. 

Covenants  for  title  are  those  covenants  in  a 
deed  conveying  land  which  are  inserted  for 
the.  purpose  of  securing  to  the  grantee  and 
covenantee  the  benefit  of  the  title  which  the 
grantor  and  covenantor  professes  to  convey. 

Those  in  common  use  in  England  are  four 
in  number— of  right  to  convey,  for  quiet  en¬ 
joyment,  against  incumbrances,  and  for  fur¬ 
ther  assurance— and  are  held  to  run  with  the 
land;  the  covenant  for  seisin  has  not  been 

Generally  m  use  in  modern  conveyances  in 
ingland ;  Rawle,  Cov.  24  et  seq.  In  the 
United  States  there  is,  in  addition,  a  cove¬ 
nant  of  warranty,  which  is  more  commonly 
used  than  any  of  the  others.  In  the  United 
States  what  are  “often  called  ‘full  cove¬ 
nants’  are  the  covenants  for  seisin,  for  rbdit 
to  convey,  against  incumbrances,  for  quiet 
enjoyment,  sometimes  for  further  assurance 
and,  almost  always,  of  warranty— this  last 
often  taking  the  place  of  the  covenant  for 
quiet  enjoyment;”  Rawle,  Cov.'  27  The 
covenants  of  seisin,  for  right  to  convey,  and 
against  incumbrances,  are  generally  held  to 
be  in  preesenti ;  ,f  broken  at  all,  they  are 
broken  as  soon  as  made;  Rawle  Cov  Vs 
4  Kent  471;  6  Cush.  \ 28.  4e  36  Me’ 
170;  and  see  the  various  titles  below  for  a 
fuller  statement  of  the  law  relative  to  the  dif- 
terent  covenants  for  title.  1 

Implied  covenants  or  'covenants  in  law  are 
those  which  arise  by  intendment  and  com 
struct  ion  ol  law  from  the  use  of  certain  words 
having  a  known  legal  operation  in  the  ela¬ 
tion  ot  an  estate,  so  that  after  they  have  h-wl 
their  primary  operation  m  the  creation  Vi 
estate,  the  law  gives  them  a  secondary  V!' 
by  implying  an  agreement  on  the  Dart  n pT,  ’ 
grantor,  to  protect  and  preserve  till  „  ,  ‘  tne 
by  these  words  already  created  •  1  (  ’  4  a*°  80 
Bacon,  Abr.  Covenant,  B;  Rawle,  Cov  jV9  ’ 
In  to.  Litt.  139  b,  it  is  said  that  “nf  °’n' 
nants  there  be  two  kinds :  a  covenant  personal 


and  a  covenant  real ;  a  covenant  ;n  i — 
a  covenant  in  law.”  In  a  conmW1  aml 
ill  fee,  the  words  “grant,”  bar,V  e of  knds 
imply  certain  covenants;  see  4  k’  V  8C'"> 
“"d 


mint  and  that  implied  from  the  word  ‘W 
are  abolished  m  England  by  8  &  fvt 


c.  106,  §  14  ;)  and  in  a  leas7  the  use  of  t£ 
”  “grant  and  demise;”  Co.  Litt  384 

502;  8  Cow.  3  G :  “ grunt Fretnu 


words  “ 

Wend.  502;  8  Cow.  36  d  H 
367;  Cro.  Eli,  21 4  ;  4  Tau^GOD ;  VR 

1‘  KC?J  “ovn  ue  4  C°-  80  ;  10  Mod-  162; 

Ilob.  12;  9  N.  H.  222;  15  N.  Y.327-  “del 
misement ;”  1  Show.  79;  1  Salk.  137;  raises 
an  implied  covenant  on  the  part  of  the  lessor 
as  do  “yielding  and  paying 9  Vt.  151- 
on  the  part  of  the  lessee.  In  regard  to  the 
covenants  arising  to  each  grantee  by  implica¬ 
tion  on  sale  of  an  estate  with  conditions,  in 
parcels  to  several  grantees,  see  23  Barb.  153. 

Covenants  in  deed .  Express  covenants. 

Covenants  in  gross.  Such  as  do  not  run 
witli  the  land. 

Covenants  in  law.  Implied  covenants. 

Illegal  covenants  are  those  which  are  ex¬ 
pressly  or  impliedly  forbidden  by  law.  Cov¬ 
enants  are  absolutely  void  when  entered  into 
in  violation  of  the  express  provisions  of  stat¬ 
utes ;  5H.&J.  193;  5  N.  H.  96;  6  id.  225; 
lBinn.  118;  6  id.  321;  4  S.  &K.159;4 
Halst.  252  ;  or  if  they  are  of  an  immoral 
nature ;  3  Burr.  1568  ;  1  Esp.  13  ;  1  B.  & 
340;  3  T.  B.  Monr.  35;  against  public  pol¬ 
icy  ;  4  Mass.  370  ;  5  id.  385  ;  7  Me.  US ;  5 
Halst.  87  ;  3  Day,  145;  7  Watts,  152;  5  N. 
&  S.  315  ;  6  Miss.  769  ;  2  McLean,  464;  4 
Wash.  C.  C.  297  ;  11  Wheat.  258;  in  gene¬ 
ral  restraint  of  trade ;  21  Wend.  166;  7  Cow. 
307;  6  Pick.  206  ;  19  id.  51  ;  or  fraudulent 
between  the  parties ;  4  S.  &  R.  483  ;  7  >v- « 
S.  Ill;  5  Mass.  16;  or  third  persons;  3 
Day,  450;  14  S.  &  R.  214;  S  Caines,  213;  ^ 
Johns.  286  ;  12  id.  306  ;  15  Pick.  49. 

Independent  covenants  are  those  the  neces¬ 
sity  of  whose  performance  is  determine 
entirely  by  the  requirements  of  the  coy  in.  in 
itself,  without  regard  to  other  covenants  ^ 
tween  the  parties  relative  to  the  sain*  11  ^ 
ject-matter  or  transactions  or  scries  ol  tr‘l 
actions.  |)0 

Covenants  are  generally  construed 
independent;  Platt,  Cov.  71;  2  Johns.  •  » 
10  id.  204;  21  Pick.  438;  1  Ld.  Raym.  66  ’ 
3  Bingh.  n.  s.  355 ;  unless  the  underti 
on  one  side  is  in  tenns  a  condition  to  1  .  . 
pulation  of  the  other,  and  then  only  (t°  ^ 
ently  with  the  intention  of  the  Par*K"  \in. 
Maule  &  S.  308;  10  East,  295,  530;  °r  . 
less  dependency  results  from  the  nature 
acts  to  be  done,  and  the  order  in  vjiu  1  ^cjj 
niust  necessarily  precede  and  foil 7 . jjeSf 
other  in  the  progress  of  performance  ;  one 
496  ;  or  unless  the  non-performance  o 
side  goes  to  the  entire  substance  of  f lC  ^  jj. 
tract,  and  to  the  whole  consideration  ; 
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247  If  once  independent,  they  remain  so ; 

19 Mnent1  covenants  are  those  which  relate 
Jiw  to  the  land  itself,  or  matter  granted ; 
cliretu;  ^  i  ^  Distinguished  from 


Shepp- 


Touchst. 


C°if  S!  they'ri'n  with  the  land ;  Tlatt,  Cov. 


66 'intransitive  covenants  are  those  the  duty 
of  performing  which  is  limited  to  the  cove- 
nantee  himself,  and  does  not  pass  over  to  his 

r°  JotV^co wc n a « t *  are  those  by  which  several 
parties  a<*ree  to  do  or  perforin  a  thing  together, 
or  in  which  several  persons  have  a  joint  inte¬ 
rest  as  covenantees ;  26  Barb.  63  ;  16  How. 

580;  1  Gray,  376  ;  10  B.  Monr.  291.  They 
may  be  in  the  negative ;  35  Me.  260. 

Negative  covenants  are  those  in  which  the 
party  obliges  himself  not  to  do  or  perforin 
some  act.  Courts  are  unwilling  to  construe 
a  negative  covenant  a  condition  precedent, 
inasmuch  as  it  cannot  be  said  to  be  performed 
till  a  breach  becomes  impossible;  2  Wins. 
Saund.  156;  1  Mod.  64;  2  Kebl.  674  ;  1  Sid. 
87. 

Obligatory  covenants  are  those  which  are 
binding  on  the  party  himself ;  1  Sid.  27  ;  1 
Kebl.  337.  They  are  distinguished  from  de¬ 
claratory  covenants. 

Covenants  of  right  to  convey.  See  Cove¬ 
nant  of  Right  to  Convey. 

Covenants  of  seisin.  See  Covenant  of 
Seisin. 

Covenants  of  warranty.  See  Covenant 
of  Warranty. 

Personal  covenants.  See  Personal  Cov¬ 
enant. 


Principal  covenants .  Those  which  relate 
directly  to  the  principal  matter  of  the  con¬ 
tract  enrered  into  between  the  parties.  They 
^  distinguished  from  auxiliary. 

Peal  covenants .  Those  by  which  a  single 
covenantor  undertakes  the  performance  of  the 
c°\ enant.  It  frequently  happens  that  each 
ne  of  several  covenantors  binds  himself  to 
r  orna  singly  the  whole  undertaking.  The 
i<01(  8  c°nimonly  used  for  this  purpose  are 
p  ^veraJly>”  “each  of  us.”  Still  more 
8ev-nly  the  undertaking  is  both  joint  and 

for!i  ^  nature  the  interest,  and  not  the 
cu  °t  tins  covenant,  which  determines  its 

Gray Ct^76  ^  resPcct ;  16  How.  580;  1 

^K\yenan^  s*anrt  seised,  etc.  See  Cove- 
y  T<?  Stand  Seised  to  Uses. 
Qo\^nsi^lve  covenants  are  those  personal 
over  ton  performing  which  passes 

Coi  1 16  r(3Presentatives  of  the  covenantor, 
other  p  nts  ar?  su^ject  to  the  same  rules  as 
ot  ^?-rntl  Iiets  *n  re?ar(l  t0  the  qualifications 
of  es?  the  assent  required,  and  the  nature 
terod  •  PUrP°se  for  which  the  contract  is  en- 
K0  ni0,  ®ee  Parties;  Contracts. 
°xl)roQo  CU  lar  worcls  are  needed  to  raise  an 
B57; ?n°oenant;  12  Ired.  145;  1  C.  &  M. 

P-  683  ;  3  Ex.  237,  ver  Parke,  B.  ; 
v  I— 29 


and  by  statute  in  Alabama,  Delaware,  Illinois, 
Indiana,  Mississippi,  Missouri,  and  Pennsyl¬ 
vania,  the  words  grant ,  bargain ,  and  sell)  in 
conveyances  in  fee,  unless  specially  restricted, 
amount  to  covenants  that  the  grantor  was 
seised  in  fee,  freed  from  incumbrances  done 
or  suffered  by  him,  and  for  quiet  enjoyment 
against  his  acts;  6  Kent,  473  ;  2  Binn.  95; 
23  Mo.  151,  174;  17  Ala.  N.  s.  198;  1  Sm. 
&  M.  611  ;  19  111.  235;  but  do  not  imply 
any  warranty  of  title  in  Alabama  and  North 
Carolina;  4  Kent,  474  ;  1  Murph.  343,  348; 
2  Ala.  n.  s.  535. 

Describing  lands  in  a  deed  as  bounded  on  a 
street  of  a  certain  description  raises  a  cove¬ 
nant  that  the  street  shall  be  of  that  descrip¬ 
tion  ;  7  Gray,  563  ;  and  that  the  purchaser 
shall  have  the  use  thereof ;  5  Md.  314 ;  23  N. 
H.  261 ;  which  binds  subsequent  purchasers 
from  the  grantor;  7  Gray,  83. 

In  New  York,  no  covenants  can  be  implied 
in  any  conveyance  of  real  estate;  4  Kent, 
469  ;  but  this  provision  does  not  extend  to 
leases  for  years;  11  Paige,  566;  42  N.  Y. 
174;  Rawle,  Cov.  463,  n.  In  some  cases 
where  the  covenants  relate  to  lands,  the  rights 
and  liabilities  of  the  covenantor,  or  covenantee, 
or  both,  pass  to  the  assignee  of  the  thing  to 
which  the  covenant  relates.  In  such  cases  the 
covenant  is  said  to  run  with  the  land.  If 


rights  pass,  the  benefit  is  said  to  run ;  if  lia¬ 
bilities,  the  burden.  Only  real  covenants  run 
with  the  land,  and  these  only  when  the  cove¬ 
nant  has  entered  into  the  consideration  for 
which  the  land,  or  some  interest  therein  to 
which  the  covenant  is  annexed,  passed  between 
the  covenantor  and  the  covenantee  ;  2  Sugd. 
Vend.  468,  484;  3  Wils.  29;  2  M.  &  K. 
535;  19  Pick.  449,  464;  24  Barb.  366  ;  45 
Me.  474;  and  die  with  the  estate  to  which 
they  are  annexed;  3  Jones,  No.  C.  12;  13 
Ired.  193  ;  but  an  estoppel  to  deny  passage  of 
title  is  said  to  be  sufficient;  3  Mete.  Mass. 
124;  and  the  passage  of  mere  possession,  or 
defeasible  estate  without  possession,  enables 
the  covenant  to  run  ;  23  Mo.  151,  174. 

It  is  said  by  some  authorities  that  the  bene¬ 
fit  of  a  covenant  to  do  acts  upon  land  of  the 
covenantee,  made  with  the  “covenantee  and 
his  assigns, 99  will  run  with  the  land  though 
no  estate  passed  between  the  covenantor  and 
covenantee ;  Rawle,  Cov.  335;  Tear  B.  42 
Edw.  III.  13 ;  3  Denio,  301  ;  8  Gratt.  403  ; 
but  the  weight  of  authority  is  otherwise ;  2 
Sugd.  Vend.  468;  Platt,  Cov.  461.  Cove¬ 
nants  concerning  title  generally  run  with  the 
land;  3  N.  J.^260;  except  those  that  are 
broken  before  the  land  passed;  4  Kent,  473  , 
30  Vt.  692;  Covenants  of  Seisin,  etc. 
“  Until  breach)  covenants  for  title,  without 
distinction  between  them,  run  with  t  ie  an 
to  heirs  and  assigns.  But  while  this  is 
settled,  a  strong  current  of  American  au  i  - 
ity  lias  set  in  favor  of  the  position  that  the 
covenants  for  seisin,  for  right  to  con  y,  » 
perhaps,  against  broken*  at 

tisssjzs  -  .he  --  ** 
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creation.  *  *  *  *  These  covenants,  it 

is  held,  are  then  turned  into  a  mere  right  of 
action,  which  is  not  assignable  at  law  and  can 
neither  pass  to  an  heir,  a  devisee,  or  a  subse¬ 
quent  purchaser.  A  distinction  is  considered, 
by  this  class  of  cases,  to  exist,  in  this  respect, 
between  the  covenants  first  named,  and  those 
for  quiet  enjoyment,  of  warranty,  and  for  fur¬ 
ther  assurance,  which  are  held  to  be  prospective 
in  their  character Rawle,  Cov.  318;  see 
also  2  Johns.  1. 

Covenants  in  leases,  by  virtue  of  the  statute 
32  Hen.  VIII.  c.  34,  which  has  been  re-en¬ 
acted  in  most  of  the  states,  are  assignable  as 
respects  assignees  of  the  reversion  and  of  the 
lease.  The  lessee  continues  liable  on  express 
covenants  after  an  assignment  by  him,  but  not 
on  implied  ones;  4  Term,  98;  but  he  is 
liable  to  the  assignee  of  the  lessor  on  implied 
covenants,  at  common  law;  Platt,  Cov.  532; 
2  Sugd.  Vend.  466;  Burton,  R.  P.  §  855. 

In  case  of  the  assignment  of  lands  in  par¬ 
cels,  the  assignees  may  recover  pro  rcita ,  and 
the  original  covenantee  may  recover  according 
to  his  share  of  the  original  estate  remaining ; 

2  Sugd.  Vend.  508 ;  Rawle,  Cov.  341 ;  36 
Me.  170;  27  Penn.  288;  3  Mete.  Mass.  87; 

8  Gratt.  407  ;  9  B.  Monr.  58.  But  covenants 
are  not,  in  general,  apportionable ;  27  Penn. 
288. 

See  Spencer’s  case,  1  Sm.  Lead.  Cas.  206. 

In  Practice.  A  form  of  action  which  lies 
to  recover  damages  for  breach  of  a  contract 
under  seal. .  It  is  one  of  the  brevia  formata 
of  the  register,  is  sometimes  a  eoncurrent 
remedy  with  debt ,  though  never  with  as  sump- 
sit,  and  is  the  only  proper  remedy  where  the 
damages  are  unliquidated  in  nature  and  the 
contract  is  under  seal ;  Fitzh.  N  B  S40  • 
ehitty,  PI.  112,  113;  Steph.  N.  p’.  1058  ’ 

The  action  lies,  generally,  where  the  cove¬ 
nantor  does  some  act  contrary  to  his  agree¬ 
ment,  fails  to  do  or  perform  that  which  he  has 
undertaken  ;  4  Dane,  Abr.  115;  or  does  that 
rr1ChASab  eS  I'"11, ,rom  performance ;  Cro 
Pick.  455.'  5  Q'  88  5  11  Maw.  302;  23 

To  take  advantage  of  an  oral  agreement 
modifying  the  original  covenant  in  anessential 
point,  the  covenant  must  be  abandoned  and 
assumpsit  brought;  27  Penn.  429  ;  24  Vt 

The  venue i  is  local  when  the  action  is  founded 
on  privity  of  estate;  2  Steph.  N.  I>  ! 
Wms  Suund  241  b,  n. ;  and  transitory  wl'ieJ 
it  is  founded  upon  privity  of  contract  As 
between  original  parties  to  the  covenant  the 
action  is  transitory;  and  hv  vt"ant»  the 
Hen.  VIII.  e.  34,  an  aedi’n  5 32 

assignee  of  the  reversion  against  a  lessor  or'  bv 
a  lessee  against  the  assignee  of  Mm  „  \or 
also  transitory;  1  Cliitty,  Pi.  274  IS 

Tltfi nrntinn  mnaf 


The  declaration  must,  at  coming  / ;>’ 
a  contract  under  seal ;  2  Ld.  K  “W’ aVer 
and  either  make  profert  thereof  n-V*1*  1586  » 
omission  ;  3  Term,  151 ;  at  least  J*CU*e  t,le 
as  is  broken  ;  4  Dali.  436 ;  4  R;ci.  P!,rt 

a  breach  or  breaches;  15  Ala.  201  •  ’  an^ 


263 ;  4  Dana,  381 ;  6  MissT^T^vT^ 
be  by  negativing  the  words  of  the  c™  ‘  ma.v 
actions  upon  covenants  of  seisin  a 
convey ;  Rawle,  Cov.  82  •  or  «  d  r|?ht  to 
the  legal  effect;  but  must  set fortR?^  10 
brance  m  of  a  covem„, 
brances;  Rawle,  Cov.  114  •  '  ln,'um- 

an  eviction  in  caU  of  covenUs  of T  ^ 
Rawle,  Cov.  228.  No  coniln?^' ; 
averred  or  shown,  as  it  is  implied  foX 
seal ;  but  performance  of  an  act  which 
tutes  a  condition  precedent  to  the  defendant-* 
covenant,  if  there  be  any  such  mmt  h  1  nts 
red;  1  Chitty,  PI.  1 1 6  ;  Z 

26  Ala.  n.  8.  748.  The  damages  laid  nfusi 
be  large  enough  to  cover  the  real  amount 
sought  to  be  recovered ;  3  S.  &  R.  361,  567 ; 
9  id.  45* 

There  is  no  plea  of  general  issue  in  this 
action.  Under  non  est factum,  the  defendant 
may  show  any  facts  contradicting  the  making 
of  the  deed;  1  Seld.  422;  1  Mich.  438;  a? 
personal  incapacity;  2  Campb.  272;  3  id. 
1 26 ;  that  the  deed  was  fraudulent ;  Lolft, 
457  ;  was  not  delivered  ;  4  Esp.  255;  or  was 
not  executed  by  all  the  parties  ;  6  Maule  k  S. 
341. 

Non  infregit  conventionem  and  nil  debet 
have  both  been  held  insufficient ;  Comyns, 
Big.  Pleader ,  2  V,  4.  As  to  the  effect  of 
covenant  performed,  see  Covenant  Per¬ 
formed. 

In  respect  to  the  damages  to  be  recovered, 
see  Damages. 

The  judgment  is  that  the  plaintiff  recover 
a  named  sum  for  the  damages  which  lie  has 
sustained  by  reason  of  the  breach  or  breaches 
of  covenant,  together  with  costs. 

COVENANT  TO  CONVEY.  A  cove¬ 
nant  by  which  the  covenantor  undertakes  to 
convey  to  the  covenantee  the  estate  described 
in  the  covenant,  under  certain  circumstances. 

This  form  of  conditional  alienation  of  lands  is 
in  frequent  use  in  several  of  the  United  States » 
14  Penn.  308 ;  19  Barb.  689;  4  Md.  49S;  H  Ill- 
194 ;  19  Ohio,  347.  Substantially  the  same  effect 
is  secured  as  by  a  conveyance  and  a  mortgraffc 
back  for  the  purchase-money,  with  this  importan 
difference,  however,  that  the  title  of  course  re¬ 
mains  iu  the  covenantor  till  lie  actually  execu  c 
the  conveyance. 

The  remedy  for  breach  may  be  by  action 
^*1  the  covenant ;  29  Penn.  264 ;  but  t  ie 
better  remedy  is  said  to  be  in  equity  for  spe¬ 
cific  performance ;  1  Grant,  Pa.  230. 

It  is  satisfied  only  by  a  perfect  conveya*1 
of  the  kind  bargained  for;  19  Barb.  6  ‘  * 
otherwise  where  an  imperfect  conveyance 

been  accepted  ;  4  Md.  498. 

COVENANT  FOR  FURTHER 
SURANCE.  One  by  which  the  covenant 
undertakes  to  do  such  reasonable  acts10 
dition  to  those  already  performed  as  nia.'  , 
necessary  for  the  completion  of  the  ^rJ,1K. 
made,  or  intended  to  be  made,  at  the  reff111 
ment  of  the  covenantee.  It  relates  b°  t 
the  title  of  the  vendor  and  to  the  ins  trim  ^ 
of  conveyance  to  the  vendee,  and  opera  e 


COVENANT 


451 


COVENANT 


- TIw  nerformance  of  all  acts  for 

^r-rauy  diect  in  the  former,  as  to 
suPPl-v,n?.i  obiections  to  the  sufficiency  and 
"““trf.Kttcri  Platt,  Cov.  341.  . 

secant)  oi  f  freqUCnt  occurrence  in 

«», butits me  in  the  United 
English  co  .  limited  to  some  of  the 

^SSlIw-b.K.  P.6481  10  Me. 

9  The  covenantor,  in  execution  of  his  coyc- 
nt  is  not  required  to  do  unnecessary  acts; 
“f*  V, .  0  Price,  43.  He  must  m  equity 

^u  V'  subsequently  acquired  title ;  2  Ch. 
?n‘  n.2-  1  Eq.  Cas.  Abr.  26  ;  2  Vern.  Ill ; 

2  p!  Won's-  630 ;  must  levy  a  fi“®  ?  Y«lv* 
fi  Ves  366  ;  5  Taunt.  427 ;  4  Maule  &  S. 
oo-  muSt  remove  a  judgment  or  other  m- 
umbranec;  5  Taunt.  427  ;  but  a  mortgagor 
_ith  such  covenant  need  not  release  his  equity ; 

1  Ld  Ravin.  36.  It  may  be  enforeed  by  a 
bill  in  equity  for  specific  performance,  or  an 
action  at  law  to  recover  damages  tor  the 
breach;  2  Co.  3  a;  6  Jenk.  Cas.  24;  1  latt, 
Cov.  353 ;  Rawle,  Cov.  652 ;  2  \\  ashb.  R.  1 . 
666. 

COVENANT  AGAINST  INCUM¬ 
BRANCES.  One  which  has  for  its  object 
security  against  those  rights  to,  or  interests  in, 
the  land  granted  which  may  subsist  in  third 
persons  to  the  diminution  of  the  value  of  the 
estate,  though  consistently  with  the  passing 
of  the  fee  by  the  deed  of  conveyance.  For 
what  constitutes  an  incumbrance,  see  Incum 
BRANCE. 

The  mere  existence  of  an  incumbrance  con¬ 
stitutes  a  breach  of  this  covenant ;  2  Washb. 
R.  P.  658;  20  Ala.  137,  156  ;  without  regard 
to  the  knowledge  of  the  grantee ;  2  Greenl. 
Ev.  §  242;  27  Vt.  739  ;  8  Ind.  171 ;  10  id. 
424. 

Such  covenants,  being  in  preesenti ,  do  not 
run  with  the  land,  in  the  United  States; 
Rawle,  Cov.  89;  20  N.  H.  369;  5  Wise. 
U;  though  it  is  held  otherwise  in  10  Ohio, 
317  ;  13  Johns.  105. 

let  the  incumbrance  may  be  of  such  a 
character  that  its  enforcement  may  constitute 
a  breach  of  the  covenant  of  warranty  :  as  in 
^ase  ot  a  mortgage;  4  Mass.  349;  17  id. 
58J>  j  8  Pick.  547  ;  22  id.  494. 

.  Uie  measure  of  damages  is  the  amount  of 
lnjurv  actually  sustained ;  7  Johns.  358;  16 
*7  254;  5  Me.  94;  34  id.  422;  12  Mass, 
gji  3  Cush.  201;  20  N.  H.  369  ;  25  id. 

Ihe  covenantee  may  extinguish  the  incum 
ranee  and  recover  therefor,  at  his  election, 
u 1 absence  of  agreement ;  4  Ind.  533  ;  19 
25  N.  H.  229.  See  Covenant; 


iEal  Covenant. 

Covenant  of  non-claim. 

v'enau*  — -  •  -  -  •  1 


sometimes  employed,  particularly  in 
England  States,  and  in  deeds  of  ex- 
tbm  '  .  jK‘nt  of  ground  rents  in  Pennsylvania, 
otw"ilt"er  t*ie  vendor,  nor  his  heirs,  nor  any 
Ptem-person’  etc.,  shall  claim  any  title  in  the 
lscs  conveyed ;  Rawle,  Cov.  29.  It  is 


substantially  the  same  as  the  covenant  of  war- 
ranty,  q.  v. ;  ibid.  216. 

COVENANT  NOT  TO  SUE.  One 

entered  into  by  a  party  who  has  a  cause  of 
action  at  the  time  of  making  it,  by  which  he 
agrees  not  to  sue  the  party  liable  to  such 
action. 

A  perpetual  covenant  not  to  sue  is  one  by 
which  tne  covenantor  agrees  not  to  sue  the 
covenantee  at  any  time.  Such  a  covenant 
operates  as  a  release  to  the  covenantee,  and 
may  be  pleaded  as  such ;  Cro.  Eliz.  623 ;  1 
Term,  446  ;  8  id.  486;  2  Salk.  375;  3  id. 
298;  12  Mod.  415;  7  Mass.  153;  16  id.  24; 

17  id.  623;  3  Ind.  473  ;  34  L.  J.  Q.  B.  25. 
And  see  11  S.  &  11.  149. 

A  covenant  of  this  kind  with  one  of  several 
jointly  and  severally  bound  will  not  protect 
the  others  so  bound ;  12  Mod.  551 ;  8  Term, 
168;  6  Munf.  6;  1  Conn.  139;  4  Me.  421  ; 

2  Dana,  107;  17  Mass.  623.  It  is  eauivalent 
to  a  release  with  a  reserve  of  remedies,  and 
hence  is  properly  used  in  composition  deeds 
in  preference  to  a  release,  which  discharges  all 
sureties  and  co-debtors;  3  B.  &  C.  361. 

A  covenant  by  one  of  several  partners  not 
to  sue  cannot  be  set  up  as  a  release  in  an 
action  bv  all;  3  P.  &  D.  149. 

A  limited  covenant  not  to  sue,  by  which  the 
covenantor  agrees  not  to  sue  for  a  limited  time, 
does  not  operate  a  release ;  and  a  breach  must 
be  taken  advantage  of  by  action  ;  Carth.  63 ; 

1  Show.  46;  2  Salk.  573;  11  Q.  B.  852;  6 
Wend.  471 ;  5  Cal.  501.  See  29  Ala.  N.  8. 
322,  as  to  requisite  consideration. 

See  Leake,  Contr.  928  et  seq. 

COVENANT  FOR  QUIET  ENJOY¬ 
MENT.  An  assurance  against  the  conse¬ 
quences  of  a  defective  title,  and  of  any  dis¬ 
turbances  thereupon ;  Platt,  Cov.  312;  11 

East,  641;  Rawle,  Cov.  125.  By  it,  when 
general  in  its  terms,  the  covenantor  stipulates 
at  all  events;  11  East,  642;  1  Mod.  101  ;  to 
indemnify  the  covenantee  against  all  acts  com¬ 
mitted  by  virtue  of  a  paramount  title ;  Platt, 
Cov  313;  1  Lev.  83;  8  id.  305;  Hob.  34; 
4  Co  80  b ;  Cro.  Car.  5 ;  3  Term,  584 ;  6 
id  66;  3  Du.  N.  Y.  464  ;  2  Jones,  No.  C. 
203 ;  Busb.  384 ;  3  N.  J.  260;  not  including 
the  acts  of  a  mob;  19  Miss.  87;  2  Strobh. 
366 ;  nor  a  mere  trespass  by  the  lessor ;  10  iN . 
Y.  15L 

But  this  rule  may  be  varied  by  the  terms 
of  the  covenant ;  as  where  it  is  against  acts 
of  a  particular  person;  Cro.  thz.  2^,  » 
Maule  &  S.  374 ;  1  B.  &  C.  29  ;  2  on  ll'  .,5 

doctrine  of  warranty  as  a  guaranty  of  title, 
in  English  conveyances ;  2  W  »hb.  R 
but  the  latter  is  more  common  in 

in  America ;  Ril'vK^nth-‘ ffi  leases;  1 
It  occurs  mos^  frequ^  ^  and 

i'tuallfW  »nly  nscd 


COVENANT 


452 


COVENANT 


cases ;  it  is  there  held  to  be  raised  by  the 
words  grant,  demise,  lease,  yielding  and  pay¬ 
ing,  give,  etc. ;  1  P.  &  D.  360 ;  9  N.  H.  222 ; 
15  N.  Y.  327;  6  Bingh.  656;  4  Kent,  474, 
n. ;  and  exists  impliedly  in  a  parol  lease  ;  20 
E.  L.  &  Eq.  374;  3  N.  J.  260;  see  1  Du. 
N.  Y.  176.  It  is  usual  in  ground-rent  deeds 
in  Pennsylvania;  Rawle,  Cov.  125. 

COVENANT  OP  RIGHT  TO  CON¬ 
VEY.  An  assurance  by  the  covenantor  that 
the  grantor  has  sufficient  capacity  and  title  to 
convey  the  estate  which  he  by  his  deed  under¬ 
takes  to  convey. 

In  modern  English  conveyancing,  this  cove¬ 
nant  has  taken  the  place  of  the  covenant  of 
seisin;  2  Washb.  It.  P.  648,  651.  It  is  said 
to  be  the  same  as  a  covenant  of  seisin ;  1 0 
Me.  91 ;  4  Mass.  627  ;  10  Cush.  134;  but  is 
not  necessarily  so,  as  it  includes  the  capacity 
of  the  grantor ;  T.  Jones,  195;  2  Bulstr.  12'; 
Cro.  Jac.  358. 

The  breach  takes  place  on  execution  of  the 
deed,  if  at  all ;  Freem.  41 ;  5  Halst.  20 ;  and 
the  covenantee  need  not  wait  for  a  disturbance 
to  bring  suit;  5  Taunt.  426  ;  but  a  second  re¬ 
covery  of  damages  cannot  be  had  for  the  same 
breach  ;  Platt,  Cov.  310 ;  1  Maule  &  S.  365  ; 
4  id.  53. 

COVENANT  OF  SEISIN.  An  assur¬ 
ance  to  the  grantee,  that  the  grantor  has  the 
very  estate,  both  in  quantity  and  quality 
winch  he  professes  to  convey;  Platt,  Cov 
306.  It  has  given  place  in  English  convey¬ 
ancing  to  the  covenant  of  right  to  convey  but 
is  in  use  in  several  states  of  the  United  States ; 

2  W  ashb.  R.  P.  648. 

In  England ;  1  Maule  &  S.  355 ;  4  id.  53  ; 
™f  ker,  Am-  W,  382  ;  and  in  several  states 
ot  the  L  mted  States  by  decisions ;  5  Blackf 
232;  17  Olno,  52;  22  Wis.  495;  32  Iowa 

R ^  4r°roMV,2;  °r  b'vstatute;  2  Washb! 
K.  1 .  650 ,  this  covenant  runs  with  the  land 

and  may  be  sued  on  for  breach  by  an  assignee 
in  others  it .  w  held  that  a  mere  covenant  of 
lawful  seism  does  not  run  with  the  land  but 
is  broken,  it  at  all,  at  the  moment  of  execnt 

439  *(-9 7 ^HtYUTle’  C°V-  320  i  4  Mass.  408, 
439,  627  ,  10  Cush.  134  ;  2  Barb  303  •  9 

269  ;  10  id.  95;  2  Dev.  80 f  s  Gratt  ',  f  r 
Sneed,  119;  7  Ind.  673  ;  27  111  482  -  55  P«  ,6 
188  ;  23  Ark.  590.  '  482  ’  37  Cal- 

A  covenant  for  indefpmtihi*  •  . 
where  held  to  run  with  the  land  ***0  vtCT5>V' 

2  Dev.  30;  4  Dali.  439  %  c  ’  }  Vt’  828  5 
Johns.  248;  14  Pick.  128  •  1  o' Mr,  ’  A23  ’  14 
to  apply  to  all  titles  adverse  to  tl  °  *'  ‘  ’  anc* 

2  Washb.  R.  P.  656  t0  tl,c  £rranto"?“  * 


1  the  grantor’s ; 

A  covenant  of  seisin  or  lawful  •  • 

England  and  several  of  the  states  issf  !*«  '‘I 
onlv  hv  ail  indefeasihle  om.:.  .  V,  '  satisfied 


broken  at  the  time  of  theexw!Ir  " 
deed  if  the  grantor  has  no  possS°n.  of  ‘he 
himself  or  another;  and  no  rights' ^ ther  bf 
ttie  assignee  of  the  grantee; 

>  t.  32/  ,  5  Conn.  497  ;  14  p;„u  ,  1  2 

Mete.  Mass.  450 ;  17  Ohio  60-  #  r  l70i  1 
4  Cra.  430;  36  Me.  170 ;  24  AK  ^ 397 5 
4  Kent,  471;  2  Washb.  t  P.^**  **  ,Wi 

22,^^c:°^sts^r;r 

amount  of  land  ;  1  Bay,  256  ;  see  W* 

Pick5  Ts11'6  4ScnCh  °othe  land  bribed  Te 
lick.  68;  4  Cush.  212;  the  existence  of 

fences  or  other  fixtures  on  the  premise, \  f 
longing  to  other  persons,  who  have  a  ri^tto 
remove  them  ;  1  N.  Y.  564  ;  7  Penn  i2? 
30  \  t.  752 ;  1 9  Iowa,  427  ;  or  of  a  paramount 
right  in  another  to  divert  a  natural  spring-  33 
\  t.  4  <  1  ;  or  to  prevent  the  grantee  from'daro- 
mmg  water  to  a  certain  height  when  tliatri«ht 
is  reserved  to  him  by  his  deed ;  20  Wis.  293- 
29  Ind.  96 ;  concurrent  seisin  of  another  as 
tenant  in  common  ;  1 2  Me.  389 ;  43  Me  567 ; 
adverse  possession  of  a  part  by  a  stranger;  7 
Johns.  376  ;  constitute  a  breach  of  this  cove¬ 
nant.  But  the  existence  of  such  easements 
or  incumbrances  as  do  not  affect  the  seisin  of 
the  purchaser  does  not  constitute  a  breach  of 
the  covenant;  Rawle,  Cov.  79.  For  instance, 
the  existence  of  a  highway  over  a  part  of  the 
land;  15  Johns.  483;  16  Ind.  340;  or  of  a 
judgment,  mortgage,  or  right  of  dower; 
Rawle,  Cov.  80.  But  see  6  Cush.  124. 

In  the  execution  of  a  power,  a  covenant 
that  the  power  is  subsisting  and  not  revoked 
is  substituted  ;  Platt,  Cov .“309. 

COVENANT  TO  STAND  SEISED 
TO  USES.  A  covenant  by  means  of  which 
under  the  statute  of  uses  a  conveyance  of  an 
estate  may  be  effected  ;  Burton,  R.  P.  §§  13G, 
145. 

Such  a  covenant  cannot  furnish  the  ground 
for  an  action  of  covenant  broken,  and  in  this 
respect  resembles  the  ancient  real  covenants. 

The  consideration  for  such  a  covenant  must 
be  relationship  either  by  blood  or  marriage  i 
2  Washb.  R.  P.  129,  130.  See  2  Seld.  342. 

As  a  mode  of  conveyance  it  has  fallen  into 
disuse  ;  though  the  doctrine  is  often  resorted 
to  by  courts  in  order  to  give  effect  to  the  in¬ 
tention  of  the  parties  who  have  undertaken  to 
convey  lands  by  deeds  which  are  insufficient 

i  . j  ...  xi. ..  _ 1 


i  possession  under  a  claim  of 
ficient ;  3  Vt.  403-407;  1?  (L?8*  *  «* 
Milss.  408  ;  51  Me.  567 ;  26  .Mo.  92‘-  %  •  4 
220,  525.  *  ’  3  Ohio, 

A  covenant  of  seisin,  of  whatever  form  i3 


~  w  1  «-  w«uiu.  I./,  1  -  . 

136  ;  18  Pick.  897  ;  22  id.  376 ;  5  Me.  2S; 
11  Johns  851 ;  20  id.  85;  5  Yerg.  249. 

COVENANT  OF  WARRANTY.  An 

assurance  by  the  grantor  of  an  estate  that  t  a 
grantee  shall  enjoy  the  same  without  int*  1 
ruption  by  virtue  of  paramount  title ;  2  J°nCS’ 
No.  C.  203 ;  3  Du.  N.  Y.  464. 

It  is  not  in  use  in  English  conveyances,  1  ^ 
is  *n  general  use  in  the  United  States,  - 
Y  ashb.  R.  P.  659 ;  and  in  several  states 
the  only  covenant  in  general  use;  Kawie, 
Cov.  205  ;  4  Ga.  593  ;  8  Gratt.  853  ;  6  Ala.  t0. 
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Reform  in  common  use  is  as  follows 
SI  the  said  [grantor],  ior  myself,  my 
“And  i  1  an(]  administrators,  do  cove- 
heirs,  exec  ^  [grantee],  his  heirs  and 

nallt  that  I  will,  and  my  heirs,  executors, 
assigns,  Y\  shall,  warrant  and  defend 

and  admnnstrato  ^  [grantee])  his  heIr8  and 

fbe  same  rever  jnst  thc  lawful  claims  and 
assigns  to  1  sDersons  ror)  0f  all  persons 

Wuebyf  through,  or  under  me,  but  against 
*-XS”  [or"  other  special  covenant,  as 
f  ,  mav  be].  When  general ,  it  applies 
fohwtul  adverse  claims  of  all  persons  what- 
l‘r  when  special,  it  applies  only  to  certain 
Uons  or  claims  to  winch  its  operation  is 
GS or  restricted;  2  Washb.  R  P.  065. 
This  limitation  may  arise  from  the  nature 

of  the  subject-matter' of  the  grant  ;  8  Pick. 

547  -  19  id.  341 ;  5  Ohio,  190;  9  Cow.  271. 

Such  covenants  give  the  covenantee  and 
grantee  the  benefit  of  subsequently  acquired 
titles;  11  Johns.  91 ;  13  id.  316 ;  14  id.  193; 
9  Cow.  27 1 1  6  AY  atts,  60  ;  9  Ora.  43  ,  1 3  N  • 
H.  389;  1  Ohio,  190;  3  id.  107;  3  Pick. 
52;  13  id.  116;  24  id.  324;  3  Mete.  Mass. 
121;  13  Me.  281 ;  20  id.  260;  to  the  extent 
of  their  terms ;  12  Yt.  39;  3  Mete.  Mass. 
121;  9  Cow.  271;  34  Me.  483  ;  but  not  if 
an  interest  actually  passes  at  the  time  of  mak¬ 
ing  the  conveyance  upon  which  the  covenant 
may  operate ;  3  McLean,  56;  9  Cow.  271; 
12  Pick.  47;  5  Gratt.  157;  in  case  of  terms 
for  years,  as  well  as  conveyances  of  greater 
estates;  Burton,  R.  P.  §  850  ;  Williams,  R. 
P.  229;  2  Washb.  R.  P.  478;  4  Kent,  261, 
n.;  Cro.  Car.  109;  1  Ld.  Raym.  729;  4 
Wend.  502;  1  Johns.  Cas.  90;  as  against 
the  grantor  and  those  claiming  under  him  ;  2 
Washb.  11.  P.  479,  480  ;  including  purchasers 
for  value;  14  Pick.  224  ;  24  id.  324;  5  N. 
H.  533;  13  id.  389  ;  5  Me.  231;  12  Johns. 
291;  13  id.  316 ;  9  Cra.  53  ;  but  see  4  Wend. 
619;  18  Ga.  192.  And  this  principle  does 
Jjot  operate  to  prevent  the  grantee’s  action 
*or  breach  of  the  covenant,  if  evicted  by  such 
5de;  1  Gray,  195;  25  Vt.  635;  12  Me.  499. 
See  33  Me.  346. 

case  of  a  release  of  right  and  title,  cove- 
ojmts  limited  to  those  claiming  under  thc 
grantor  do  not  prevent  the  assertion  of  a  sub¬ 
sequently  acquired  title;  26  N.  H.  401;  4 
'Veud.  300;  6  Cush.  34;  5  Gray,  328  ;  H 
i!?0’  475 ;  14  Me.  351 ;  29  id.  183  ;  43  id. 
432i  14  Cal.  472. 

e  *  a  real  covenant,  and  runs  with  the 
hun]1  m  resl)ect  t0  which  it  is  made  into  the 
ofT  whoever  becomes  the  owner;  2 
the  >lb‘,  P‘  659  »  4  Sneed,  52;  against 
tiv  l0venant°r  and  his  personal  representa- 

txtent  27 ?  1>enn*  288  5  3  Zabr-  260  ;  t0  the 
,  °f  assets  received,  and  cannot  be 

*>(i  therefrom ;  13  Ired.  193. 
the  o  .aetl01)  *or  breac*h  should  be  brought  by 
oftho  Cof  the  land  an(1»  as  such,  assignee 
John«  °°IeiMlnt  at  the  time  it  is  broken ;  4 
id  /.*  83>  !9  Wend.  334;  2  Mass.  455  ;  7 
lfoj4,5*  Cush*  219  i  10  Me.  81;  5T.  B. 
*  3o7;  12  N.  II.  413 ;  but  may  be  by 


the  original  covenantee,  if  he  has  satisfied  the 


26  Vt.  279. 

To  constitute  a  breach  there  must  be  an 

eviction  by  paramount  title;  Ilawle,  Cov. 
144;  6  Barb.  165;  5  Harr.  Del.  162;  11 
Rich.  80;  13  La.  An.  390,  499;  5  Cal.  262; 
4  Iud.  174;  6  Ohio  St.  525;  26  Mo.  92;  17 
111.  185;  36  Me.  455;  14  Ark.  309;  which 
may  be  constructive;  12  Me.  499 ;  17  111. 
185 ;  and  it  is  sufficient  if  the  tenant  yields  to 
the  true  owner,  or  if,  the  premises  being 
vacant,  such  owner  takes  possession  ;  5  Hill, 
599  ;  4  Mass.  349  ;  8  111.  162  ;  5  Ired.  393. 
See  4  Halst.  139. 

Exercise  of  the  right  of  eminent  domain 
does  not  render  the  covenantee  liable;  31 
Penn.  37. 

When  the  covenantee  is  threatened  with 
eviction,  it  is  usual  and  proper  for  him  to  give 
notice  to  the  covenantor  to  appear  and  defend 
the  suit.  If  it  appears  on  the  record  that  the 
covenantor  received  the  notice  or  if  he  de¬ 
fends  the  suit,  recovery  therein  will  be  con¬ 
clusive  against  him  in  an  action  by  the  cove¬ 
nantee  ;  otherwise  the  question  of  notice  will 
go  to  the  jury  on  the  facts.  If  no  notice  was 
given,  the  record  of  the  adverse  suit  is  not 
even  primd  facie  evidence  that  the  adverse 
title  was  paramount.  Notice  of  the  adverse 
suit  is  not  indispensable  to  a  recovery  against 
the  covenantor ;  Rawle,  Cov.  232. 

The  measure  of  ^damages  in  England,  Ark¬ 
ansas,  California,  Georgia,  Indiana,  Iowa, 
Kentucky,  Maryland,  Missouri,  New  Hamp¬ 
shire,  New  Jersey,  New  York,  North  Caro¬ 
lina,  Ohio,  Pennsylvania,  South  Carolina, 
Tennessee,  Virginia,  A\  isconsin,  and  in  the 
United  States  courts,  is  the  consideration 
money  at  the  time  ot  conveyance,  and  the  in¬ 
terest;  Rawle,  Cov.  242;  8  Taunt.  715;  6 
Wheat.  118;  25  N.  H.  229;  3  Chandl.  295; 

27  Penn.  288  ;  11  Ohio  St.  82  ;  5  Ga.  285  ; 
23  Mo.  166,  437  ;  31  Iowa,  137  ;  39  Cal.  360. 
In  Connecticut,  Maine,  Massachusetts,  and 
Vermont  it  is  thc  value  at  the  time  of  the  evic¬ 
tion;  14  Conn.  245  ;  12  Vt.  387  ;  27  Me.  525; 
3  Mass.  523.  See  1  Sm.  Lead.  Cas.  206. 

COVENANTS  PERFORMED.  In 
Pleading.  A  plea  to  an  action  of  covenant, 
allowed  in  thc  state  of  Pennsylvania,  where¬ 
by  the  defendant,  upon  informal  notice  to  the 
plaintiff,  may  give  anything  in  evidence  which 
he  might  have  pleaded  ;  4  Dali.  439 ;  2  1  cates, 
107  ;  15  S.  &  R.  105.  And  this  evidence,  it 
seems,  may  be  given  in  the  circuit  court  wit  i- 
out  notice,  unless  called  for  ;  2  AY  ash.  C. 
456. 

COVENANTEE.  One  in  whose  favor  a 
covenant  is  made.  Sliepp.  Touch.  15^. 

COVENANTOR.  One  who  becomes 
bound  to  perform  a  covenant. 

COVENTRY  ACT.  Th« c— ».»« 
for  the  statute  22  &  23  C  ar.  •  •  -  , 

in-  been  enacted  in  consequence  of  an  aooault 


COVERT  BARON 
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on  Sir  John  Coventry  in  the  street,  and  slit- 
ting  his  nose,  in  revenge,  as  was  supposed,  for 
some  obnoxious  words  uttered  by  him  in  par¬ 
liament. 

By  this  statute  it  is  enacted  that  if  any 

Sierson  shall,  of  malice  aforethought,  and  by 
ying  in  wait,  unlawfully  cut  or  disable  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut  off 
the  nose  or  lip,  or  cut  oil'  or  disable  any  limb 
or  member,  of  any  other  person,  with  intent 
to  maim  or  disfigure  him,  such  person,  his 
counsellors,  aiders,  and  abettors,  shall  be 
guilty  of  felony  without  benefit  of  clergy. 
The  act  was  repealed  in  England  by  the *9 
Geo.  IW  c.  31.  The  provision  now  in  force 
on  this  subject  is  the  24  &  25  Viet.  c.  100,  § 
18;  4  Stepli.  Com.  80,  n. 

COVERT  BARON.  A  wife.  So  called 
from  being  under  the  protection  of  her  hus¬ 
band,  baron,  or  lord.  1  Bla.  Com.  442. 

COVERTURE.  The  condition  or  state 
of  a  married  woman. 

During  coverture  the  civil  existence  of  the 
wile  is,  lor  many  purposes,  merged  in  that 
of  her  husband.  2  Stepli.  Com.  263-272.  See 
Abatement  ;  Parties. 

COVIN.  A  secret  contrivance  between 
two  or  more  persons  to  defraud  and  prejudice 
another  of  his  rights;  Co.  Litt.  357  b: 
Comyns,  Dig.  Covin,  A;  1  Viner,  Abr.  473  ; 
28  Conn.  166.  See  Collusion  ;  Fraud. 

COW.  In  a  penal  statute  which  mentions 
both  cows  and  heifers,  it  was  held  that  by  the 
term  cow  must  be  understood  one  that  had 
had  a  calf;  2  East,  PI.  Cr.  616  ;  1  Leach,  105. 

COWARDICE.  Pusillanimity;  fear- 
misbehavior  through  fear  in  relation  to  some 
duty  to  be  performed  before  an  enemy 

O’Brien,  Court  M.  142. 

By  both  the  army  and  navy  regulations  of 
the  United  States  this  is  an  offence  punish¬ 
able  in  officers  or  privates  with  death,  or  such 
other  punishment  as  may  be  inflicted  by  a 
court-martial;  R.  S.  §§  1342,  1624. 

CRANAGE.  A  toll  paid  for  drawing 
merchandise  out  of  vessels  to  the  wharf:  so 
called  because  the  instrument  used  for  the 
Purpose  is  called  a  crane ;  8  Co.  46. 

CRASTINUM,  CRASTINO  (Lat.  to¬ 
morrow  ).  On  the  day  at  ter.  The  return  day 
of  writs  ,s  made  the  second  day  of  the  term, 
the  first  day  being  some  saint’s  day,  which 
gives  its  name  to  the  term.  In  the  law  1  aim 
crastino  (the  morning,  the  day  after)  would 
then  denote  the  return  day.  2  Reeve  Hist 
Eng.  Law,  56  57  In  th l  United  States  he 
return  day  is  the  first  day  of  the  term. 

CRAVE.  1  o  ask ;  to  demand 
The  word  is  frequently  used  in  pleading- 
as,  to  crave  over  ot  a  bond  on  which  th» 
is  brought;  and  in  the  settlement  of  accounts 
the  accountant-general  craves  a  credit  or  an 
allowance.  1  Chitty,  Pr.  520.  See  Oy^ 

CRAVEN.  A  word  denoting  defeat  n„,i 
bl’ggnig  the  mercy  of  the  conqueror.  *’  d 

U  Was  U8cd  <whca  uscd)  by  the  vanquished 


party  in  trial  by  battle.  Victors 
by  the  death  of  one  of  the  confix 
champion  proved  remwg, -that  fa  Vf  f  ««2 
pronounced  the  horrible  word  «« £’yie1^.  and 
a  person  became  infamous,  and  wn?o ' 
unlit  to  be  believed  on  oath.  3  “ceforth 
See  Wager  of  Battle.  Ula-  Coin.  34o. 


CREAh.CE.  In  French  Law  a  ri  • 

a  debt;  also  belief,  credit,  faith  i  if  .mi 
Inst.  n.  1040,  note.  1  Eouv*er, 

CREANSOR.  A  creditor.  Cowel 

CREATE .  To  create  a  charter  is  to  Lv. 
an  entirely  new  one,  and  differs  from  rS 
ing,  extending  or  continuing  an  old  on  '  S 
Penn.  188;  1  Gilm.  672;  16  Barb.  l88 

La<^EI|fNTItALS‘  I?-  International 

Law  Ihe  instruments  which  authorize  and 

establish  a  public  minister  in  his  character 
with  the  state  or  prince  to  whom  they  are  ad- 
dressed.  If  the  state  or  prince  receive  the 
minister,  lie  can  be  received  only  in  the  qual¬ 
ity  attributed  to  him  in  his  credentials.  They 
are  as  it  were  his  letter  of  attorney,  his  man- 
date  patent,  mandatum  manifestum.  Vattel 
liv.  4,  c.  6,  §  76. 

CREDIBILITY.  Worthiness  of  belief. 
The  credibility  of  witnesses  is  a  question  for 
the  jury  to  determine,  as  their  competency  is 
for  the  court.  Best,  Ev.  §§  76-86  ;  1  Greenl. 
Ev.  §§  49,  425 ;  3  Bla.  Com.  369. 

CREDIBLE  WITNESS.  One  who,  be¬ 
ing  competent  to  give  evidence,  is  worthy  of 
belief;  5  Mass.  229;  17  Pick.  154;  2  Curt. 
Eccl.  336. 

In  deciding  upon  the  credibility  of  a  witness, 
it  is  always  pertinent  to  consider  whether  he  is 
capable  of  knowing  thoroughly  the  thing  about 
which  he  testifies ;  w  hether  he  w  as  actually 
present  at  the  transaction  ;  w  hether  he  paid  6ufli- 
cient  attention  to  qualify  himself  to  be  a  reporter 
of  it ;  and  whether  he  honestly  relates  the  atlair 
fully  as  he  knows  it,  without  any  purpose  or 
desire  to  deceive,  or  to  suppress  or  add  to  the 
truth. 

In  some  of  the  states,  wills  must  be  atteste 
by  credible  witnesses.  In  several  of  the  states, 
credible  witness  is  used,  in  certain  connections, 
synonymous  with  competent  witness ,  and  in  Lo  - 
necticut,  in  a  statute  providing  for  the  cerJf  ’ 
tion  of  copies  of  records,  it  refers  to  awi 
giving  testimony  under  the  sanction  of  tne 
ness's  oath;  26  Conn.  416;  18  Ga. 

24;  9  Pick.  350;  23  id.  10;  5  Mass.  229;!**  • 
358. 

CREDIT.  The  ability  to  borrow,  on  the 
opinion  conceived  by  the  lender  that  hi 
be  repaid.  t  0f 

A  debt  due  in  consequence  of  a  conti  ac 
hire  or  borrowing  of  money.  .  *  tiie 

The  time  allowed  by  the  creditor  0 
payment  of  goods  sold  by  him  to  the  ( * 

That  which  is  due  to  a  merchant,  as  <  . 
guished  from  debit,  that  which  is  due  . *ttl 
That  influence  connected  with  certain " 
positions.  20  Toullier,  n.  19.  ^  y. 

See,  generally,  5  Taunt.  338 ;  *> 

344  ;  24  id.  64,  71. 

CREDIT,  BILLS  OF.  See  B1LhS 
Ckedit. 
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^T?rDlTOH.  He  who  has  a  right  to  re- 
°  tile  fulfilment  of  an  obligation  or  con- 


quire 

creditors  are  those  who,  in  con- 
nf  sorae  provision  of  law,  are  entitled 
SCqUome  special  prerogative,  either  ’ 
t0  of  the  discovery  or  in  the  order  in 
Shtheir claims  are  to  be  paid.  See  Bon¬ 
ier,  Inst.  Index. 

CREDITOR,  JUDGMENT.  One  who 

w<  obtained  a  judgment  against  his  debtor, 
under  which  he  can  enforce  execution. 

CREDITORS’  BILL.  A  bill  in  equity, 
filed  bv  one  or  more  creditors,  by  and  in  be¬ 
half  of  him  or  themselves  and  all  other  cred¬ 
itors  who  shall  come  in  under  the  decree,  for 
an  account  of  the  assets  and  a  due  settlement 
of  the  estate  of  a  decedent. 

The  usual  decree  against  the  executor  or 
administrator  is  quod  computet;  that  is  to  say, 
it  directs  the  master  to  take  the  accounts 
between  the  deceased  and  all  his  creditors, 
and  to  cause  the  creditors,  upon  due  public 
notice,  to  come  before  him  to  prove  their 
debts  at  a  certain  place  and  within  a  limited 
time ;  and  it  also  directs  the  master  to  take 
an  account  of  all  the  personal  estate  of  the 
deceased  in  the  hands  of  the  executor  or  ad¬ 
ministrator,  and  the  same  to  be  applied  in  pay¬ 
ment  of  the  debts  and  other  charges  in  a  due 
course  of  administration  ;  1  Story,  Eq.  Jur. 
546-549. 

Under  the  chancery  code  of  Illinois,  a  cred¬ 
itor’s  bill  is  defined  to  be,  a  bill  by  which  a 
creditor  seeks  to  satisfy  his  debt  out  of  some 
equitable  estate  of  defendant,  which  is  not 
liable  to  a  levy  and  sale  under  an  execution  at 
law;  52  Ill.  98. 

CREEK.  In  Maritime  Law.  Such  lit¬ 
tle  inlets  of  the  sea,  whether  within  the  pre¬ 
cinct  or  extent  of  a  port  or  without,  as  are 
narrow  passages,  and  have  shore  on  either  side 
of  them  ;  Callis,  Sew.  56  ;  5  Taunt.  705. 

Such  inlets  that  though  possibly  for  their 
extent  and  situation  they  might  be  ports,  yet 

^  are  either  members  of  or  dependent  upon 
other  ports. 

bEnglimd  the  name  arose  thus.  The  king 
mm  ♦  n°^  c?nven!ently  have  a  customer  and 
c^ner  in  every  port  or  haven.  But  such 
anil  ?!u‘°®cers  were  fixed  at  some  eminent  port ; 
Ue  8maller  adjacent  ports  became  by  that 
®  cree^8t  or  appendants  of  that  port  where 
Law  c^®tom-°fficcr8  were  placed  ;  1  Chitty,  Com. 
voi  ^  5  Hale,  de  Portibns  Maris,  pt.  2,  c.  1, 
Callis’  Sew  si  Comyns>  Di£*  Navigation  (C)  ; 

Ifu  Sp  streara>  less  than  a  river.  12  Pick. 

A  up'  86.i  38  Y.  103. 
and  CF  .  P^Hg  through  a  deep  level  marsh 
le„:  ,navigable  by  small  craft,  may,  under 
°r<?wl 1  nVe  ;auth°rity,  be  obstructed  by  a  dam, 
lots  ^  up  and  converted  into  house- 

,itl;-uch  obstructions  not  beirl£  in  conflict 
2  p  f  ly  1 act  of  congress  regulating  commerce ; 
Metr  45  5  1  PIck-  180  ?  21  id'  344  ?  3 
k  A!d  5S98*  202  5  2  Stockt-  211.  See  4  B. 


CREMENTUM  COMITATUS  The 

increase  of  the  county.  The  increase  of  the 
k.n?  s  rents  above  the  old  vicontiel  rents  for 
wh  wh  the  sheriffs  were  to  account ;  Wharton, 

CREPUSCULUM  Daylight;  twilight. 
I  he  light  which  immediately  proceeds  or  fol¬ 
lows  the  rising  or  setting  0f  the  sun  ;  4  Bla 
Com  224.  Housebreaking  during  the  period 
in  which  there  is  sunlight  enough  to  discern  a 
person’s  face  ( crepusculum )  is'not  burglary  * 
Co.  3d  Inst.  63  ;  1  Russell,  Cr.  820  ;  3  Greenl! 
Ev.  §  75. 

CRETIO.  Time  for  deliberation  allowed 
an  heir  (usually  100  days),  to  decide  whether 
he  would  or  would  not  take  an  inheritance. 
Calvinus,  Lex. ;  Taylor,  Gloss. 

CREW.  The  word  crew  used  in  a  statute 
in  connection  with  master ,  includes  officers  as 
well  as  seamen;  3  Sumn.  209-212;  1  Law 
Rep.  63.  Sometimes  also  the  master  is  in¬ 
cluded ;  6  Rob.  (La.)  534. 

CRIER  (Norman,  to  proclaim).  An  of¬ 
ficer  whose  duty  it  is  to  make  the  various 
proclamations  in  court,  under  the  direction  of 
the  judges.  The  office  of  crier  in  chancery  is 
now  abolished,  in  England.  Wharton. 

CRIM.  CON.  An  abbreviation  for  crimi¬ 
nal  conversation,  of  very  frequent  use,  denot¬ 
ing  adultery ;  unlawful  sexual  intercourse 
with  a  married  woman.  Bull.  N.  P.  27  ;  Ba¬ 
con,  Abr.  Marriage  (E)  2;  4  Blackf.  157 ; 
3  Bla.  Com.  139. 

The  term  is  used  to  denote  the  act  of  adul¬ 
tery  in  a  suit  brought  by  the  husband  of  the 
married  woman  with  whom  the  act  was  com¬ 
mitted,  to  recover  damages  of  the  adulterer. 
That  the  plaintiff  connived  at  or  assented  to 
his  wife’s  infidelity,  or  that  he  prostituted  her 
for  gain,  is  a  complete  answer  to  the  action. 
But  the  fact  that  the  wife’s  character  for  chas¬ 
tity  was  bad  before  the  plaintiff  married  her, 
that  he  lived  with  her  after  he  knew  of  the 
criminal  intimacy  with  the  defendant,  that  he 
had  connived  at  her  intimacy  with  other  men, 
or  that  the  plaintiff  had  been  false  to  his  wife, 
only  go  in  mitigation  of  damages;  4  N.  H. 

501.  .  .  . 

The  wife  cannot  maintain  an  action  for 
criminal  conversation  with  her  husband ;  and 
for  this,  among  other  reasons,  because  her 
husband,  who  is  particeps  criminis ,  must  be 
joined  with  her  as  plaintiff.  But  the  husband 
may  maintain  the  action  after  a  divorce  grants 
ed;  2  Bishop,  Marr.  &  Div.  §  727  ;  1  Hill, 
N.  Y.  63.  This  action  is  rare  in  the  United 
States,  and  has  been  abolished  in  England  by 
the  Divorce  Act,  20  &  21  Viet.  c.  85,  s.  o9. 
The  husband  may,  however,  in  suing  lor  a 
divorce,  claim  damages  from  the  adultere  , 
3  Steph.  Com.  437.  See  article  15  Am.  L. 
Reg.  N.  s.  451. 

PRIME  An  act  committed  or  omitted  in 
'"a  wren's  wliicl.  the  government  notices  as 
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injurious  to  the  public,  and  punishes  in  what 
is  called  a  criminal  proceeding  in  its  own 
name ;  1  Bishk  Cr.  Law,  §  43.  See  4  Denio, 
2G0 ;  6  Ark.  187,  461. 

The  word  crime  generally  denotes  an  offence 
of  a  deep  and  atrocious  dye.  When  the  act  is 
of  an  inferior  degree  of  guilt,  it  is  called  a  mis¬ 
demeanor.  4  Bla.  Com.  4.  Crime,  however,  is 
often  used  as  comprehending  misdemeanor  and 
even  as  synonymous  therewith,  and  also  with 
offence :  in  short  as  embracing  every  indictable 
offence;  2  N.  Y.  Rev.  Stat.  702,  §  22;  T.  U.  P. 
Charlt.  235  ;  60  Ill.  16S ;  31  Wis.  383  ;  9  Wend. 
212  ;  24  How.  102 ;  32  N.  J.  L.  139,  144. 

Crimes  are  defined  and  punished  by  statutes 
and  by  the  common  law.  Most  common-law 
offences  are  a6  well  known  and  as  precisely 
ascertained  as  those  which  are  defined  by  stat¬ 
utes  :  yet,  from  the  difficulty  of  exactly  defining 
and  describing  every  act  which  ought  to  be  pun¬ 
ished,  the  vital  and  preserving  principle  has  been 
adopted  that  all  immoral  acts  which  tend  to  the 
prejudice  of  the  community  are  punishable  crimi¬ 
nally  by  courts  of  justice ;  2  Rev.  Swift,  Dig. 
284 ;  2  East,  5,  21 ;  7  Conn.  386 ;  5  Cow.  258  ;  3 
Pick.  26. 

A  crime  malum  in  se  is  an  act  which  shocks 
the  moral  sense  of  the  community  as  being 
grossly  immoral  and  injurious.  With  regard 
to  some  offences,  such  as  murder,  rape,  arson, 
burglary,  and  larceny,  there  is  but  one  senti¬ 
ment  in  all  civilized  countries,  which  is  that 
of  unqualified  condemnation.  With  regard 
to  others,  such  as  adultery,  polygamy,  'and 
drunkenness,  in  some  communities  they  are 
regarded  as  heinous  mala  in  se;  while  in 
others,  owing  to  the  perversion  of  the  moral 
sentiment  by  prejudice,  education,  and  cus¬ 
tom,  they  are  not  even  mala  prohibita. 

An  offence  is  regarded  as  strictly  a  malum 
prohibitum  only  when,  without  the  prohibition 
o  a  statute,  the  commission  or  omission  of  it 
would  in  a  moral  point  of  view  he  regarded 
as  indifferent.  The  criminality  of  the  act  or 
omission  consists  not  in  the  simple  perpetra- 
tion  of  the  act,  or  the  neglect  to  perform  it, 
but  m  its  being  a  violation  of  a  positive  law. 

it  is  not  only  just,  but  it  has  been  found 
necessary,  to  have  the  severity  of  punishment 
proportioned  to  the  enormity  £  criC  S 

should  TmT  ?®i  Cnte!'tained  to  what 
tt  i  c  highest  in  decree*  In  the 

in“‘  ed  States  this  is  generally  death  by  hang- 
Rhode  bas  boon  abolished  in 

treii.Shi^rTi  Sft  fW 

f««  ;  Wise.  Act  of  1853  n  i00  \  {  SpPP' 
ktat.  1846.  See  No  Kev- 

.  There  are  three  de^of^J! 881  >  557. 
»ng  to  the  statute  jaws  of  Ar  accord* 
Wisconsin,  and  two  degrees^  n”  a‘,d 
Arkansas,  California,  Connecticut  7f  fbama’ 
Indiana,  Iowa,  Maine,  Maryland’  vfelaware> 
setts,  Michigan,  Missouri,  N  w  £T  "' 
Sw  Jersey,  Ohio,  Oregon,  Pennsvfr’ 
Tennessee,  Texas,  and  Virginia ■  ,  T’ 

*nd*cted  <or  ?he  first  ly 

cousin  °  h  lem  exSePt  Michigan  and  AVis. 
“•  Iu  ‘to  other  states  LI& 


remains  as  at  common  law  ann 
somewhat  modified  by  statute.  “  S°me  il  is 

Crimes  are  sometimes  classifier! 
to  the  degree  of  punishment  Wurred ft 
commission  of  them.  Ohio  Rev  .  7  ‘he 
ed.  266.  '  Swan 

OJences  against  the  sovereigns  nf  a 
*,a«  1.  Treason.  2.  Misprision 

.  Qff^ces  against  the  lives  and  person*  rf 
individuals.  1.  Murder.  2.  ManslaUt* 
3.  Attempts  to  murder  or  kill.  4  mA* 
5.  Rape.  6.  Robbery.  7.  Kidnapping.  J' 
t  alse  imprisonment.  9.  Abduction.  10  As! 
sault  and  battery. 

Offences  against  public  property ,  1.  Burn, 
ing  or  destroying  public  property.  2.  Injury 
to  the  same. 

Offences  against  private  property .  1.  Ar¬ 
son.  2.  Burglary.  3.  Larceny.  4.  Obtain¬ 
ing  goods  on  false  pretences.  5.  Embezzle¬ 
ment.  6.  Malicious  mischief. 

Offences  against  public  justice,  1.  Per¬ 
jury.  2.  Bribery.  3.  Destroying  public 
records.  4.  Counterfeiting  public  seals.  5. 
Jail-breach.  6.  Escape.  7.  Resistance  to 
officers.  8.  Obstructing  legal  prqcess.  9. 
Barratry.  10.  Maintenance.  11.  Cham¬ 
perty.  12.  Contempt  of  court.  13.  Oppres¬ 
sion.  14.  Extortion.  15.  Suppression  of 
evidence.  16.  Compounding  felony.  17. 

Misprision  of  felony. 

Offences  against  the  public  peace,  1.  Chal¬ 
lenging  or  accepting  a  challenge  to  a  duel. 
2.  Unlawful  assembly.  3.  Rout.  4.  Riot. 
5.  Breach  of  the  peace.  6.  Libel. 

Offences  against  chastity,  1-  Souomy. 
2.  Bestiality.  3.  Adultery.  4.  Incest. 
Bigamy.  6.  Seduction.  7.  Fornication. 

8.  Lascivious  carriage.  9.  Keeping  or  re¬ 
queuing  house  of  ill-fame.  :  , 

Offences  against  public  policy*  L 

currency.  2.  Lotteries.  8.  Gambling.  • 

Immoral  shows.  5.  Violations  ot  the  ru 
of  suffrage.  6.  Destruction  of  game, 
etc.  7.  Nuisance.  ,  v{c 

Offences  against  the  currency,  an^ 
and  private  securities,  1.  Forgery.  • 

terfeiting.  3.  Passing  counterfeit  mo  .  ^  ^ 

Offences  against  religion,  *~ecejcj'  $ 
morality,.  1.  Blasphemy.  2.  1 r0  a  ,  ^uelty 
Sabbath-breaking.  4.  Obscenity.  ,,  n0ting 
to  animals.  6.  Drunkenness.  '•  42, 

intemperance.  See  2  Sharsw.  Bla. 
etc.;  2  Comp.  Stat.  305,  etc. 

Offences  against  the  public ,  v*1 
their  property,  1.  Conspiracy. 

CRIME  AGAINST  NATURE, 
omy.  10  Ind.  355.  w  A 

CRIMEU  FALSI.  In  CivU  “ 
fraudulent  alteration,  or  forgery 
or  alter  the  truth,  to  the  jjrejufnct 
This  crime  mav  be  committed  m  tjons  & 
namely :  by  forgery  ;  by  false  d<- 
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ih  — Deriury ;  by  acts,  as  by  dealing 
f!ll3f  m!!'  weights  and  measures,  by  altering 
with  take  *  b  making  false  keys,  and 

the,T  see  Dig.48. 10.  22°;  34.  8.  2;  Code, 
the  Uke  >  s  u°  16  17.  23.  24  ;  Merlin,  114- 

9-*2:  j  gro.  Civ.  Law,  426  ;  1  Phillips,  Ev. 

'  At2Comm°nLaw.'  Any  crime  which  may 
•  .  ^Iv  affect  the  administration  of  justice, 
!TL  introduction  of  falsehood  and  fraud  ;  1 

£5'  Ev  §  373  ;  13  Ga.  97  ;  29  Ohio,  351, 
S 55  Ala '239;  4  Sawy.  211. 

The  meaning  of  this  term  at  common  law 
is  not  well  defined.  It  has  been  held  to  in¬ 
clude  forgery ;  5  Mod.  74;  perjury,  suborna¬ 
tion  of  perjury;  Co.  Litt.  6  b ,  Com)  ns,  1  lg. 
Teslmoigne  (A  5);  suppression  of  testimony 
bv  bribery  or  conspiracy  to  procure  the  ab¬ 
sence  of  a  witness ;  Ry.  &M.434;  conspiracy 
to  accuse  of  crime;  2  Hale,  PI.  Cr.  27  7  ;  2 
Leach,  496;  3  Stark.  21 ;  2  Uods.  191  ;  bai- 
ratry;  2  Salk.  690.  The  effect  of  a  convic¬ 
tion  for  a  crime  of  this  class  is  infamy,  and 
incorapetency  to  testify.  Statutes  sometimes 
provide  what  shall  be  such  crimes. 

CRIMEN  Jj2BS2B  MAJESTATIS 
(Lat.).  Injuring  or  violating  the  majesty  of 
the  king’s  person ;  any  crime  affecting  the 
king’s  person ;  4  Bla.  Com.  75. 

CRIMINAL  CONVERSATION.  See 
Cuim.  Cox. 

CRIMINAL  INFORMATION.  A  cri 

niinal  suit  brought,  without  interposition  of  a 
grand  jury,  by  the  proper  officer  of  the  king 
or  state.  *Cole,  Cr.  Inf.;  4  Bla.  Com.  398. 
See  Information. 

CRIMINAL  LAW.  That  branch  of 
jurisprudence  which  treats  of  crimes  anc 
offences. 

From  the  very  nature  of  the  social  compact 
on  which  all  municipal  law  is  founded,  and  in 
consequence  of  which  every  man,  when  he 
enters  into  society,  gives  up  part  of  his  natural 
liberty,  result  those  laws  which,  in  certain 
c^es,  authorize  the  infliction  of  penalties,  the 
pnvation  of  liberty,  and  even  the  destruction 
°j,  with  a  view  to  the  future  prevention 
p  crime  and  to  insuring  the  safety  and  well- 
^nS  the  public.  Salus  j>opuli  supremo, 

tl  extreme  importance  of  a  knowledge  of 
le  Crlniinal  law  is  evident.  For  a  mistake  in 
point  of  law,  which  every  person  of  discretion 
t0Ynly  niay  know  but  is  bound  and  presumed 
no  is  in  criminal  cases  no  defence.  I<J - 
ran^a  eorum  quee  quia  scire  tenetur  non 
veusat  This  law  is  admin  is 
P,rm.c»ple  that 
Cluj-  * 


administered  upon  the 
clnc;  rfw  VI1<U'  evory  one  must  be  taken  con- 
dop  y  to  know  it,  without  proof  that  he 

^■210^  f Cr  Tindal' 


■  2la  V**1  J  c/  imucu ,  in  10  Cl.  & 

a s  t  .  *  *  his  doctrine  has  been  carried  so  far 

^ith  m° .  e  ^he  case  of  a  foreigner  charged 
e0u  *  crime  which  was  no  offence  in  his  own 
45e  ^;  Dearsl.  51  ;  7C.&P. 

Hal  la^US8,i^  And,  further,  the  cnmi 

Pcratu  ’  ^.ether  common  or  statute,  is  ini 
e  with  reference  to  the  conduct  of  in¬ 


dividuals  :  so  that,  if  a  statute  forbids  or 
commands  a  thing  to  be  done,  all  acts  or  omis¬ 
sions  contrary  to  the  prohibition  or  command 
of  the  statute  are  offences  at  common  law,  and 
ordinarily  indictable  as  such ;  Broom,  Com. 
865 ;  Hawk.  PI.  Cr.  bk.  2,  c.  25,  §  4  ;  8  Q.  B. 
883.  See  15  M.  &  W.  404. 

In  seeking  for  the  sources  of  our  law  upon 
this  subject,  when  a  statute  punishes  a  crime 
by  its  legal  designation,  without  enumerating 
the  acts  which  constitute  it,  then  it  is  neces¬ 
sary  to  resort  to  the  common  law  for  a  defini¬ 
tion  of  the  crime  with  its  distinctions  and 
qualifications.  So  if  an  act  is  made  criminal, 
but  no  mode  of  prosecution  is  directed  or  no 
punishment  provided,  the  common  law  fur¬ 
nishes  its  aid,  prescribing  the  mode  of  prose¬ 
cution  by  indictment,  and  as  a  mode  of  pun¬ 
ishment,  fine,  and  imprisonment.  This  is 
commonly  designated  the  common  law  of 
England ;  but  it  might  now  be  properly  called 
the  common  law  of  this  country.  It  was 
adopted  by  general  consent  when  our  ancestors 
first  settled  here.  So  far,  therefore,  as  the 
rules  and  principles  of  the  common  law  are 
applicable  to  the  administration  of  criminal 
law  and  have  not  been  altered  and  modified 
by  legislative  enactments  or  judicial  decisions, 
they  have  the  same  force  and  effect  as  laws 
formally  enacted  ;  5  Cush.  303,  304;  4  Mete. 
Mass.  358;  13  id.  69,  70.  “The  common 
law  of  crimes,”  says  a  recent  writer,  “is  at 
present  that  jus  vaaum  et  incognitum  against 
which  jurists  and  vindicators  of  freedom  have 
strenuously  protested.  It  is  to  be  observed 
that  the  definitions  of  crimes,  the  nature  of 
punishments,  and  the  forms  of  criminal  pro¬ 
cedure  originated,  for  the  most  part,  in  the 
principles  of  the  most  ancient  common  law, 
but  that  most  of  the  unwritten  rules  touching 
crimes  have  been  modified  by  statutes  which 
assume  the  common-law  terms  and  definitions 
as  if  their  import  were  familiar  to  the  com- 
munitv.  The  common  law  of  crimes  has, 
partly  from  humane  and  partly  from  corrupt 
motives,  been  pre-eminently  the  sport  of  judi¬ 
cial  constructions.  In  theory,  indeed,  it  was 
made  for  the  state  of  things  that  prevailed  m 
this  island  and  the  kind  of  people  that  inhab¬ 
ited  it  in  the  reign  of  Richard  1.;  in  realitj, 
it  is  the  patchwork  of  every  jud<re  m  every 
reion,  from  Comr  <ie  Lion  to  Victoria.  Bu  ms 

of 'Time  Exemplified  in  Hale's  1  leas  of  the 

Crown,  by  Amos,  Pref.  x. 

Some  of’  the  leading  principles  of  the  Eng 
lish  and  American  system  of  cnnmnal 
-  First.  Every  man  is  presumed  tobem  ^ 
cent  till  the  contrary  is  shown ;  and  »  . 

any  reasonable  doubt  of  his  guilt,  keis  enW 
to  the  benefit  of  the  doubb 
ral,  no  person  can  be  brought  *  e  has 

grand  jury  on  examination  of  *S 

found  reason  to  hold  him  f *r  trial.  Jhrrd W  he 
prisoner  is  entitled  to  trial  of  the 

peers,  who  are  chosen  f  j.  an,l  whose 
people  with  a  view  to  1  P  .g  ^  Fourth. 
decision  on  questions  J  determined 

The  question  of  his  gailt  is 
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without  reference  to  his  general  character. 
Bv  the  systems  of  continental  Europe,  on  the 
contrary,*  the  tribunal  not  only  examines  the 
evidence  relating  to  the  offence,  but  looks  at 
the  probabilities  arising  from  the  Pns<^r  s 
previous  history  and  habits  of  life.  Fifth . 
The  prisoner  cannot  be  required  to  criminate 
himself,  nor  permitted  to  exculpate  himself, 
by  giving  his  own  testimony  on  his  trial.  The 
justice  and  expediency  of  this  latter  restric¬ 
tion  are  now  much  questioned.  Sixth.  He 
cannot  be  twice  put  in  jeopardy  for  the  same 
offence.  Seventh.  He  cannot  be  punished  for 
an  act  which  was  not  an  offence  bv  the  law 
existing  at  the  time  of  its  commission ;  nor 
can  a  severer  punishment  be  indicted  than 
was  declared  by  law  at  that  time. 

CRIMINAL  LAW  AMENDMENT 
ACT.  This  act  was  passed  in  1871,  34  &  35 
Viet.  c.  32,  to  prevent  and  punish  any  vio¬ 
lence,  threats,  or  molestation,  on  the  part 
either  of  master  or  workmen,  in  the  various 
relations  arising  between  them.  4  Steph. 
Com.  241. 


CRIMINAL  LAW  CONSOLIDA¬ 
TION  ACTS.  The  stats.  24  &  25  Viet.  cc. 
94-100,  passed  in  1861,  for  the  consolidation 
of  the  criminal  law  of  England  and  Ireland. 
4  Steph.  Com.  297.  These  important  stat¬ 
utes  amount  to  a  codification  of  the  modern 
criminal  law  of  England.  See  Bruce’s  Archb. 
PI.  &  Ev.  in  Cr.  Ca.  1875. 

CRIMINAL  LETTERS.  In  Scotch 
Law.  A  summons  issued  by  the  lord  advo¬ 
cate  or  his  deputies  as  the  means  of  com¬ 
mencing  a  criminal  process.  It  differs  from 
an  indictment,  and  is  like  a  criminal  informa¬ 
tion  at  common  law. 


CRIMINAL  PROCESS.  Process  which 
issues  to  compel  a  person  to  answer  for  a 
crime  or  misdemeanor ;  1  Stew.  26. 

.  CRIMINALITER.  Criminally;  on  crim¬ 
inal  process. 

CRIMINATE.  To  exhibit  evidence  of 
the  commission  of  a  criminal  offence. 

It  is  a  rule  that  a  witness  cannot  be  com¬ 
pelled  to  answer  any  question  which  has  a 
tendency  to  expose  him  to  a  penalty,  or  to 

pu"ishnient’  or  t0  a  criminal 

T  £3  „B?avier’  Inst.  nn.  3213-3217;  4 

i  Cr  iul V v  649,;  10  IW  St-  Tr-  1^90  ; 

I?  a  ?v;  110 5  5 Day,  260;  6  Cow. 

5S;?.^i978;  12i 8-**.  284;  18  Me. 

An  accomplice  admitted  to  give  evidence 

S  ,  d  STS?  »!  S“ilt  is  found  to  make 
a  lull  and  fair  confession  of  the  whole  truth 

respecting  the  subject-matter  of  the  nrosec  . 
tion;  10  Pick.  477  ;  2  Stark.  Ev.  12  notT 
but  he  is  not  bound  to  answer  with  '  n°*e  ’ 
hi.  share  in  other  "> 

not  concerned  with  the  prisoner ;  9  Cow  791* 
note  (a)  ;  2  C.  &  P.  411.  J  ^0w*  721’ 

CRITICISM.  The  art  of  judrin-  skn,  „ 
of  the  merits  or  beauties,  defictsVfail* 
iterary  or  scientific  performance,  or  of  a 


production  of  art. 


duced  to  writing,  thewriting^t^if*®*®111 » if. 
criticism.  ®  Stil  18  oali^  a 

Liberty  of  criticism  must  be  »li 
there  would  be  neither  purity  of  ^  or 

m  A»*olo  A!-. _ _  •  .  »  otlStP  Jjqj,  ^  . 


morals.  Fair  discussion 


taste 
ls  essentially 


sary  to  the  truth  of  history  and  th*  i®** 
ment  of  science.  That  publication  ,, 
is  not  a  libel  which  has  for  its  obiert^' 
injure  the  reputation  of  an  individual  i  Uo 
correct  misrepresentations  of  facts  '!■ to 
sophistical  reasoning,  to  expose  a  v’icin,,!,  tc 
for  literature,  or  to  censure  what  is  ££? 
morality  ;  1  Campb.  351.  As  every  m™th 
publishes  a  book  commits  himself  to  the  iu,l 
ment  of  the  public,  any  one  may  comment  l 
Ins  performance.  If  the  commentator  d<T, 
not  step  aside  from  the  work,  or  introduce  fit 
tion  for  the  purpose  of  condemnation,  he  ex 
ercises  a  fair  and  legitimate  right.  And  the 
critic  does  a  good  service  to  the  public  who 
writes  down  any  vapid  or  useless  publication, 
such  as  ought  never  to  have  appeared ;  andj 
although  the  author  may  suffer  a  loss  from  it| 
the  law  does  not  consider  such  loss  aninjurr; 
because  it  is  a  loss  which  the  party  ought  to 
sustain.  It  is  the  loss  of  fame  and  profit  to 
which  he  was  never  entitled ;  1  Campb.  358, 
n.  See  1  Esp.  28 ;  Stark.  Lib.  and  SI.  228- 
234;  4  Bingh.  N.  8.  92;  3  Scott,  340;  1 
Mood.  &  M.  74,  187  ;  Cooke,  Def.  52. 

CROFT.  A  little  close  adjoining  a  dwell¬ 
ing  house,  and  enclosed  for  pasture  ami  tillage 

or  any  particular  use.  Jacob,  Law  Die.  A 
small  place  fenced  off  in  which  to  keep  farm- 
cattle.  Spelman,  Gloss.  The  word  is  bow 
entirely  obsolete. 

CROP.  See  Emblements;  Away- 
Going  Chop. 

CROPPER.  One  -who,  having  no  interest 
in  the  land,  works  it  in  consideration  o  ^ 
cciving  a  portion  of  the  crop  for  his  1J  l0r' 
Eawle,  12;  71  N.  C.  7. 

CROSS.  A  mark  made  by  *h° 
are  unable  to  write,  instead  °f  then  1  *aTe 

When  properly  attested,  and  Pr0'  .  -ttfD 
been  made  by  the  party  whose  nam  -^^ 
with  the  mark,  it  is  generally  adnn 
deuce  of  the  party’s  signature.  ^ 

CROSS-ACTION.  An  act'on  £nfilT  i» 
fendant  in  an  action,  against  1  Attract, or 
the  same  action,  upon  the  saine  an 

for  the  same  tort.  Thus,  n  ,  Paul  bring 
action  of  trespass  against  Pan  ,  a  ^teTf  the 
another  action  of  trespass.  ftnl 

subject  of  the  dispute  being  y  pot  sC 
battery,  it  is  evident  that  1 aU  .  by  Pe!erl 
off*  the  assault  committed  ^P011, 
in  the  action  which  Peter  ha(  c0^es 

him  :  therefore  a  cross-action 

sary.  10  Ad.  &  E.  643.  rti^t 

CROSS- APPEAL.  fh°  aprf  "J 

to  a  judgment  appeal  then'  i  ’  (T!trds  d** 
each  is  called  a  cross-appeal^  = 

the  other;  3  Steph.  Com-  W1- 


CROSS-BILL 
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CROSS-BILL.  In  Equity  Practice. 

rw  which  is  brought  by  a  defendant  in  a  suit 
,ainst  a  plaintiff  in  or  against  other  defend- 
mts  in  the  same  suit,  or  against  both,  touching 
:,,e  matters  in  question  in  the  original  bill. 
Store,  Eii-  PI.  §  889  J  Mit.  Lq.  PI  80. 

jt  is  considered  as  a  defence  to  the  original 
hill  and  is  treated  as  a  dependency  upon  the 
original  suit ;  1  Eden,  lnj.  190;  3  Atk.  312; 
19CE.  L.  &  Eq.  323;  14  Ark.  346;  14  Ga. 
674;  14  Vt.  208;  24  id.  181;  15  Ala.  501. 
It  is  usually  brought  either  to  obtain  a  neces¬ 
sary  discovery,  as,  for  example,  where  the 
plaintiff's  answer  under  oath  is  desired;  3 
8wanst.  474 ;  3  Y.  &  C.  594  ;  2  Cox,  Ch.  109  ; 
or  to  obtain  full  relief  for  all  parties,  since  the 
defendant  in  a  bill  could  originally  only  pray 
for  a  dismissal  from  court,  as  to  prevent  sub¬ 
sequent  suits ;  1  Ves.  284;  7  id.  222  ;  2  Sell. 
&  L.  9,  11  n.,  144,  n.  (z) ;  2  Stockt.  107  ;  14 
Ill.  229  ;  20  Ga.  472;  Story,  Eq.  PL  §  390, 
n. ;  or  where  the  defendants  have  conflicting 
interests;  9  Cow.  747  ;  1  Sandf.  108  ;  2  Wise. 
299  ;  but  may  not  introduce  new  parties  ;  17 
How.  130.  It  is  also  used  for  the  same  pur¬ 
pose  as  a  plea  puis  darrein  continuance  at 
[aw;  Cocper,  Eq.  PI.  86;  2  Ball  &  B.  140; 
2  Atk.  177,  553  ;  1  Stor.  218. 

It  should  state  the  original  bill,  and  the 
proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  bill  which  are  necessary 
to  be  made  the  subject  of  a  cross-litigation, 
or  the  grounds  on  which  he  resists  the  claims 
of  the  plaintiff  in  the  original  bill,  if  that  is 
the  object  of  the  new  bill ;  Mitf.  Eq.  PI.  81 ; 
and  it  should  not  introduce  new  and  distinct 
matters;  8  Cow.  361. 

It  should  be  brought  before  publication  ;  1 
Johns.  Ch.  62;  13  Ga.  478;  and  not  after, 
—to  avoid  perjury;  7  Johns.  Ch.  250;  Nel¬ 
son,  103. 

In  England  it  need  not  be  brought  before 
fhe  same  court;  Mitford,  Eq.  PL  81  et  seq. 
Hr  the  rule  in  the  United  States,  see  11 
'Heat.  446;  Story,  Eq.  Pl.  §  401. 

CROSS-DEMAND.  A  demand  is  so 
called  which  is  preferred  by  B.  in  opposition 
0  one  already  preferred  against  him  by  A. 
CROSS-ERRORS.  Errors  assigned  by 
e  respondent  in  a  writ  of  error. 


r 

la 


CROSS-EXAMINATION.  In  Prac- 

ce'  I  be  examination  of  a  witness  by  the 
a]1'/'  ,ni)pose,i  *-°  the  party  who  called  him, 
i  ■ '  .  o  examined  or  was  entitled  to  examine 
bnn  in  chief. 

Ui?  HI*”!  an(I  some  of  the  states  of  the 
call  *  l  ^tates’  when  a  competent  witness  is 
cnt'tl  i  sworDi  the  other  party  is  ordinarily 
ev  .  to  cross-examine  him  though  he  be  not 
inuned  in  chief;  2  Stark.  314,  472  ;  1  Esp. 
P;,V  4 tfl-  67;  1  ArmstT.  M.  &  O.  204;  17 
L.  490;  i  Cush.  189.  7  Cow.  238;  2  Wend. 
CA»83;  23  Ga-  154 ;  32  Miss.  405;  see  3 
ft  a  V  i  7  id.  64  ;  1  Or.  M.  &  R.  94  ;  2  M. 
state-  <3,’.23  Ga-  154 ;  but  it  is  held  in  other 
eJa  s.a  .  bi  the  federal  courts  that  the  cross- 
nation  is  confined  to  facts  and  circum¬ 


stances  connected  with  matters  stated  in  the 
direct  examination;  3  Wash.  C.  C.  580-14 
Ret.  448  ;  I6S.&R.77;  6  W.  &  S.  75  “ 

S-wfV  CuL  450  5  4  477  ;  4 

1  'h.'gIG  8eC  12  La>  A,U  826  ;  2  llaL 

Inquiry  may  he  made  in  regard  to  collateral 
tacts  in  the  discretion  of  the  judge;  7  C.  & 
P.  389;  5  Wend.  305;  but  not  "merely  for 
the  purpose  of  contradicting  the  witness  by 
other  evidence ;  1  Stark.  Ev.  164;  7  East, 
108;  2  Lew.  C.  C.  154,  156  ;  7  C.  &  P.  789; 

2  Campb.  637  ;  16  Pick.  157;  8  Me.  42;  2 
Gall.  51.  And  see  3  C.  &  P.  75;  1  Exch. 
91  ;  7  Cl.  &  P.  122;  16  Pick.  157  ;  4  Denio, 
502;  7  Wend.  57;  2  lred.  346  ;  14  Pet.  461. 

As  to  whether  the  witness  may  be  called 
subsequently  to  his  examination  in  chief  and 
cross-examined,  see  1  Greenl.  Ev.  §  447;  1 
Stark.  Ev.  164;  16  S.  &  R.  77;  17  Pick.  498. 

A  written  paper  identified  by  the  witness 
as  having  been  written  by  him  may  be  intro¬ 
duced  in  the  course  of  a  cross-examination  as 
a  part  of  the  evidence  of  the  party  producing 
it,  if  necessary  for  the  purposes  of  the  cross- 
examination  ;  16  Jur.  103  ;  8  C.  &  P.  369  ;  2 
Bro.  &  B.  289. 

A  cross-examination  as  to  matters  not  other¬ 
wise  admissible  in  evidence  entitles  the  party 
producing  the  witness  to  re-examine  him  as 
to  those  matters ;  3  Ad.  &  E.  554 ;  1 7  Tex. 
417. 

Leading  questions  may  be  put  in  cross- 
examination;  1  Stark.  Ev.  96;  1  Phill.  Ev. 
210;  6  W.  &  S.  75.  For  some  suggestions 
as  to  the  propriety  of  cross-examination  in 
various  cases  and  the  most  expedient  manner 
of  conducting  it,  see  2  Pothier,  Obi.  Evans 
ed.  233  ;  1  Stark.  Ev.  160,  161;  Archb.  Cr. 
Pl.  111. 


CROSS-REMAINDER.  Where  a  par¬ 
ticular  estate  is  conveyed  to  several  persons 
in  common,  or  various  parcels  of  the  same 
land  are  conveyed  to  several  persons  in 
severalty,  and  upon  the  termination  of  the 
interest  of  either  of  them  his  share  is  to  re¬ 
main  over  to  the  rest,  the  remainders  so 
limited  over  are  said  to  be  cross-remainders. 
In  deeds,  such  remainders  cannot  arise  with¬ 
out  express  limitation.  In  wills,  they  fre¬ 
quently  arise  bv  implication  ;  1  Prest.  Est.  94; 
2  Hilliard,  R.  P.  44 ;  4  Kent,  201. 

Sec  Check. 

A  word  often 

used  for  the  sovereign. 

CROWN  CASES  RESERVED.  See 

Court  for  Consideration  of  Crown 
Cases  Reserved. 

CROWN  DEBTS.  Debts  due  to  the 
crown,  which  are  put,  by  various  statutes, 
upon  a  different  footing  from  those  ue 
subject. 

rnnwN  LANDS.  The  demesne  lands 
Steph.  Com.  534-536. 


CROSSED  CHECK. 
CROWN.  In  England. 


CROWN  LAW 
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CROWN  LAW.  In  England.  Criminal 
law,  the  crown  being  the  prosecutor. 

CROWN  OFFICE.  The  criminal  side 
of  the  court  of  king’s  bench.  The  king’s 
attorney  in  this  court  is  called  master  of  the 
crown  office.  4  Bla.  Com.  308. 

CROWN  SIDE.  The  criminal  side  of 
the  court  of  king’s  bench.  Distinguishec 
from  the  pleas  side,  which  transacts  the  civil 
business.  4  Bla.  Com.  265 ;  4  Steph.  Com 
308,  385. 

CROWN  SOLICITOR.  In  England. 

The  solicitor  to  the  treasury. 

CRUEL  AND  UNUSUAL  PUNISH¬ 
MENT.  See  Punishment. 

CRUELTY.  As  between  husband  and 
wife.  Those  acts  which  affect  the  life,  the 
health,  or  even  the  comfort,  of  the  party  ag¬ 
grieved,  and  give  a  reasonable  apprehension 
of  bodily  hurt,  are  called  cruelty.  What 
merely  wounds  the  feelings  is  seldom  ad¬ 
mitted  to  be  cruelty,  unless  the  act  be  accom¬ 
panied  with  bodily  injury,  either  actual  or 
menaced.  Mere  austerity  of  temper,  petu¬ 
lance  of  manners,  rudeness  of  language,  a 
want  of  civil  attention  and  accommodation, 
even  occasional  sallies  of  passion,  will  not 
amount  to  legal  cruelty ;  1 7  Conn.  189  ;  a  for¬ 
tiori,  the  denial  of  little  indulgences  and  par¬ 
ticular  accommodations,  which  the  delicacy 
of  the  world  is  apt  to  number  among  its  neces¬ 
saries,  is  not  cruelty.  The  negative  descrip¬ 
tions  of  cruelty  are  perhaps  the  best,  under 
the  infinite  variety  of  cases  that  may  occur, 
by  showing  what  is  not  cruelty;  1  Haw’ 
Cons.  35;  4  Eccl.  238,  311,  312;  1  Haw' 
Eccl.  733,  768,  n. ;  1  Add.  Eccl.  29  ;  11  Jur 
490;  1  Hagg.  Cons.  37,  458;  2  id.  154;  1 
Plnll.  Eccl.  Ill,  132;  1  M’Cord,  205-  2  J. 
J.  Marsh.  324;  2  Chitty,  Pr.  461,’ 489; 
Poynton  Marr.  &  D.  c.  15,  p.  208;  Shelf! 
Marr.  &  D.  42o  ;  8  N.  H.  307  ;  3  Mass.  321  • 
4  id.  487;  36  Ga.  286;  4  Wis.  135;  4  La’ 
An.  137;  14  Tex.  356;  24  N.  J.  Eo.  195- 
3  Dana,  28;  37  Penn.  225;  57  Ind.  5C8 ’ 
18  Kans.  371,  419  ,  73  N.  Y.  369  ;  30  N.  j! 
Eq.  119,  215;  10  Phila.  58;  30  Gratt  307* 

1  8755?48  5  4°Mich-493’  ^!s  D%.  3272; 

'  Cruelty  towards  weak  and  helpless  persons 
takes  place  where  a  party  bound  to  tovi  e 
for  and  protect  them  either  abuses  them  by 
whipping  them  unnecessarily,  or  by  negle“in„ 
to  provide  for  them  those  neces^r;^  V •  F 
their  helpless  condition  requires  *  Fv  Wh*,C  1 
a  person  of  tender  years,  under 
to  the  inclemency  of  the  weather^  9  f,S  car?> 
650;  keeping  such  a  child,  unable  to 
for  himself,  without  adequate  food  •  1  Pr  OVK.le 
137;  Russ. &R.  20;  or'an  ove£L  J U?ch’ 
ing  to  provide  food  and  medical  earn  fne£lect* 
per  having  urgent  and  immedintn  10  .a  I,au_ 
them  ;  Russ.  &  R.  46,  47,  48  are  e  >Casi0In  Por 
this  species  of  cruelty.  ’  xaniPles  of 

The  improper  treatment  and  emnin  . 
children  has  of  late  years  attracted  m,?!"4  °f 
tention,  and  in  many  of  the  chief  cities  of  the 


U.  S.,  beginning  with  New  York 
1875,  societies  for  the  prevention’ AIJr'l, 
to  children  have  been  formed  autl 
prosecute  parties  who  maltreat  chiK?'1  to 
force  them  to  pursue  improper  and  a  tn’  0r 
employment*  ;  N.  Y.  Act  aS  tt'0"* 
DclalicM  on  Children,  1870;  tjt-it  j,1.75' 

children!*^  ro£uIa*c3  certain  employment^  it. 


Cruelty  to  animals  is  an  indictable  offi>„ 

A  defendant  teas  convicted  of  a  n,i  d 
for  tying  the  tongue  of  a  calf  so  near  the  r™ 
as  to  prevent  its  sucking,  in  order  to  sell  t), 
cow  at  a  greater  price  by  giving  to  her  udder 
the  appearance  of  being  full  of  milk  while  af¬ 
fording  the  calf  all  it  needed ;  6  Rog.  K  Y 
62.  A  man  may  be  indicted  for  cruelly  beat! 
mg  Ins  horse;  3  Rog.  N  Y.  191 ;  4Cra  4S3- 
3  Campb.  143  ;  9  L.  T.  R.  n.  s.  175 ;  7  Allen’ 
579  ;  1  Aik.  226  ;  3  B.  &  S.  382 ;  44  N.  H 
392  ;  Laws  of  N.  Y.  1874,  c.  12,  §  8  ;  4  Tex' 
App.  12,  234,  486;  5  id.  475;  4  Mo.  App! 
215;  85111.457.  See  101  Mass.  34  ;  2  Curt 
C.  C.  194  ;  Stat.  12  &  13  Viet.  c.  92. 

The  treatment  of  animals  has  been  the  sub¬ 
ject  of  much  recent  legislation,  and,  beginning 
with  New  York,  societies  have  been  organized 
in  all  parts  of  the  U.  S.  and  Europe  for  their 
protection,  similar  in  their  scope  and  power  to 
those  referred  to  above  for  children. 

CRUISE.  A  voyage  or  expedition  in 
quest  of  vessels  or  fleets  of  the  enemy  which 
may  be  expected  to  sail  in  any  particular 
track  at  a  certain  season  of  the  year.  The 
region  in  which  these  cruises  are  performed 
is  usually  termed  the  rendezvous,  or  cruising- 
latitude. 

When  the  ships  employed  for  this  purpose, 
which  are  accordingly  called  cruisers ,  have 
arrived  at  the  destined  station,  they  traverse 
the  sea  backwards  and  forwards,  under  an 
easy  sail,  and  within  a  limited  space,  con¬ 
jectured  to  be  in  the  track  of  their  expected 
adversaries.  Weskett,  Ins.;  Lex  Mere.  Kediv. 
271,  284;  Dougl.  509;  Marshall,  Ins.  196, 
199,  520;  2  Gall.  2C8,  526. 

CRY  DE  PAYS,  CRY  DE  PAIS.  A 

hue  and  cry  raised  by  tlie  country.  I  his  'v:i' 
allowable  in  the  absence  of  the  constable  when 
a  felony  had  been  committed. 

CRYER.  See  Crier. 
CUCKING-STOOL.  An  engine  or  ma¬ 
chine  for  the  punishment  of  scolds  and  unquie 
women. 

Called  also  a  trebucket,  tumbrill,  and  cas^0 
tpry.  Bakers  and  brewers  were  formerly  . 
liable  to  the  same  punishment.  Being  ms  j 
in  the  machine,  they  Avere  immersed  over 
and  ears  in  some  pool.  Blount ;  Co.  oa 
*19 ;  4  Bla.  Com.  168. 

CUI  ANTE  DIVORTIUM  (L.  La*- 
full  phrase  was,  Cut  ipsa  ante  divortiu™ 
tradicere  nan  potuit ,  whom  she  before  1 
divorce  could  not  gainsay).  In  Practice, 
writ  which  anciently  lay  in  favor  oi  a 
who  had  been  divorced  from  her  husbam 
recover  lands  and  tenements  which  she  ha 


CUI  IN  VITA 


461 


CURATOR  AD  LITEM 


-  — r^ii  or  for  life,  from  him  to 

fee  8'®P  e,i  „sbaad  had  aliened  them  during 
U°m  berhw,en  she  could  not  gainsay  it; 
Two:  3  BU.  Com.  183, 


Kitih.  N.  B-  -4U  ’  liJ3.  Uooth,  Real  Act. 

rMA^^i888by8ta,'3&4Wi“' 

lV '  C'T  2  *w  VITA  (L.  Lat.  The  full  phrase 
CIT,  Jin  vita  sua ,  ipsa  contradicere  non 
was.  Cul  *"  in  i,is  lifetime  she  could  not 
,wl  Iu  practice.  A  writ  of  entry 
gainsay)-  wmow  against  a  person  to 

which  lay  d  had  ;n  his  lifetime  aliened 
ffhoin  her  ^  p.  193.  The  object  of 

to  avoid  a  judgment  obtained 
h  •  ♦  *!,*>  husband  by  contession  or  deiault. 
ffiitZZ  in  England  by  force  of 
♦i  ^revisions  of  the  statute  32  Hen.  \  III.  c. 
‘T S^6Co.8,»i  Booth,  Real  Act 
186,  As  to  its  use  in  Pennsylvania,  see  3 
Rinn  Add.;  Rep.  Comm,  on  Penn.  Civ. 
Code,  183 5]  90,  91.  Abolished  in  England 
by  3  &  4  Will.  IV.  c.  27. 

CUL  DE  SAC  (Fr.  bottom  of  a  bag).  A 
street  which  is  open  at  one  end  only. 

It  seems  not  to  be  settled  whether  a  cul  de 
sac  is  to  be  considered  a  highway ;  but  the 
authorities  are  generally  to  the  contrary.  Sec 
1  Campb.  260 ;  11  East,  376,  note;  5  Taunt. 
137;  oB.  &Ald.  456;  Hawk.  PI.  Cr.  b.  1,  c. 
76,8.1;  Dig.  50. 16.  43  ;  43. 12.  1.  §  13  ;  47. 
iO.  i5.  §  7. 

In  order  to  become  a  public  highway  by 
dedication,  a  way  must  be  a  thoroughfare, 
which  a  cul  de  sac  could  not  be ;  Washb. 
Easements,  182,  213. 

CULPA.  A  fault;  negligence.  Jones, 
Bailm.  8. 

Culpa  ig  to  be  distinguished  from  dolus,  the 
latter  being  a  trick  for  the  purpose  of  deception, 
die  lormer  merely  negligence.  There  are  three 
degrees  of  culpa :  lata  culpa,  gross  fault  or  ne- 
S'ect;  lenig  culpa,  ordinary  fault  or  neglect; 

-  ...  ...  .  .  an(i  the 

same 


eiMiftia  culpa,  slight  fault  or  neglect ;  and 
enmtioug  of  these  degrees  are  precisely  the  1 
1,, th<»e  in  our  law.  Story,  Bailm.  §  18  ;  8  Allen 
i  13  N.  H.  387.  See  Negligence. 

CULPRIT.  A  person  who  is  guilty,  or 
l'poscd  to  be  guilty,  of  a  crime. 

not!fn,a  Pps°ner  i6  arraigned,  and  he  pleads 
HfMiin  r’  *u  English  practice,  the  clerk,  who 
the  rf^  a'ni  .on  behalf  of  the  crown,  replies  that 
Provp  *R°ner  *8  guilty,  and  that  he  is  ready  to 
tw0  tnr  accusation.  This  is  done  by  writing 
Bla  p  *0sydabic  abbreviations, — cul.  prit.  4 
Christ! 339  5  1  Chitty,  Crim.  Law,  416.  See 
Bla  fi  8  “ote  t0  Bla-  Com.  cited  ?  3  Sharsw. 
disannl,:  r0’ th  9>  The  technical  meaning  has 
Popul  1*  L.  ’  a,ld  the  compound  is  used  in  the 

^  sense  as  above  given. 

>,SlTlVATED.  A  field  may  be  culti- 
L.  3G IFound,  though  lying  fallow;  13  Ired. 

V  base  kind  of  slavery. 
Place  Tvh  1Scat*on  or  forfeiture  which  takes 
Bloum •  Vi  aJord seizes  his  tenant’s  estate. 
>  Du  Cange. 


CUM  ONERE  (Lat.).  With  the  burden ; 
subject  to  the  incumbrance ;  subject  to  the 
charge.  A  purchaser  with  knowledge  of  an 
incumbrance  takes  the  property  cum  onere. 

Co.  Litt.  231  a;  7  East,  164;  Paley,  Ag.  175. 

CUMULATIVE  EVIDENCE.  That 
which  goes  to  prove  what  has  already  been 
established  by  other  evidence ;  20  Conn.  305 ; 

28  Me.  379;  24  Pick.  246;  43  Barb.  203; 

43  Iowa,  175. 

CUMULATIVE  LEGACY.  See  Leg¬ 
acy. 

CUMULATIVE  PUNISHMENTS. 

See  Accumulative  Punishment. 

CUMULATIVE  REMEDY.  A  remedy 
created  by  statute  in  addition  to  one  which 
still  remains  in  force. 

CUNEATOR.  A  coiner.  Du  Cange. 
Cuneare,  to  coin.  Cuneus,  the  die  with  which 
to  coin.  Cuneata ,  coined.  Du  Cange ;  Spel- 
man,  Gloss. 

CURATE.  One  who  represents  the  in¬ 
cumbent  of  a  church,  parson  or  vicar, .  and 
takes  care  of  the  church  and  performs  divine 
services  in  his  stead.  An  officiating  tem¬ 
porary  minister  in  the  English  church  who 
represents  the  proper  incumbent.  Burn, 
“iccl.  Law ;  1  Bla.  Com.  393. 

CURATIO  (Lat.).  In  Civil  Law.  The 

power  or  duty  of  managing  the  property  of 
lim  who,  either  on  account  of  infancy  or  some 
defect  of  mind  or  body,  cannot  manage  his 
own  affairs.  The  duty  of  a  curator  or  guar¬ 
dian.  Calvinus,  Lex. 

CURATOR.  One  who  has  been  legally 
appointed  to  take  care  of  the  interests  of  one 
who,  on  account  of  his  youth,  or  defect  of  s 
understanding,  or  for  some  0*cr  cause,  s  u  - 
able  to  attend  to  them  himself;  a  guardian. 

There  are  curators  ad  bona  (of  property),  w  o 
administer ^the  estate  of  a  “™™^«l^urators 

P^Tof?uits)  who  assist  the  minor  in  courts 
of  See  and  act  as  curators  ad  bona  in  eases 

?4  5W  There  are  also  curators  of  insane 
357  to  36b.  vacant  successions 

persons,  id.  art.  31,  ana  oi  v 

Conn.  462 ;  Mod.  &  W .  Die. 

CURATOR  BONIS  («0-  ^ 

Law.  A  guardian  to  take  ca 
perty.  Calvinus,  Lex.  for  minors, 

In  Scotch  Law.  Agi  -perms;  Bell, 

lunatics,  etc.  Halkers, 

Diet.  a  guardian  for 

CURATOR  AD  HOC.  a  g 

this  special  purpose.  C 

CURATOR  AD  LITEM^I  ^  the 


Guar- 
cor- 
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CURSITOR 


The  oflice  of  a  cu- 


CURATORSHIP. 

rator. 

Curatorship  differs  from  tutorship  (g.  v.)  in 
this,  that  the  latter  is  instituted  for  the  protection 
of  property  in  the  lirst  place,  and  secondly,  of 
the  person  ;  while  the  former  is  intended  to  pro¬ 
tect,  first,  the  person,  and,  secondly,  the  property. 
1  Lemons  Elem.  du  Droit  Civ.  Bom.  241. 

CURATRIX.  A  woman  who  has  been 
appointed  to  the  office  of  curator. 

CURE  BY  VERDICT.  See  Aider  by 
Verdict. 

CURE  OF  SOULS.  The  ordinary  duties 
of  an  officiating  clergyman 

Curate  more  properly  denotes  the  incumbent 
in  general  who  hath  the  cure  of  souls  ;  but  more 
frequently  it  is  understood  to  signify  a  clerk  not 
instituted  to  the  cure  of  souls ,  but  exercising  the 
spiritual  office  in  a  parish  under  the  rector  or 
vicar.  2  Burn,  Eccl.  Law,  54:  1  H.  Blackst 
424. 

CURFEW  (French,  couvre,  to  cover,  and 
feu,  fire).  This  is  generally  supposed  to  be 
an  institution  of  illiam  the  Conqueror,  who 
required,  by  ringing  of  the  bell  at  eight 
o’clock  in  the  evening,  that  all  lights  and 
fires  in  dwellings  should  then  be  extimniished. 
But  the  custom  is  evidently  older  than  the 
Norman  ;  for  we  find  an  order  of  king  Alfred 
that  the  inhabitants  of  Oxford  should  at  the 
ringing  of  that  bell  cover  up  their  fires  and 
go  to  bed.  And  there  is  evidence  that  the 
same  practice  prevailed  at  this  period  in 
1- ranee,  Normandy,  Spain,  and  probably  in 
most  of  the  other  countries  of  Europe. 
Henry,  Hist,  of  Britain,  vol.  3,  567.  It  was 
doubtless  intended  as  a  precaution  against 
fires,  which  were  very  frequent  and  destruc¬ 
tive  when  most  houses  were  built  of  wood. 

That  it  was  not  intended  as  a  badge  of  in¬ 
famy  is  evident  from  the  fact  that  tluflaw  was 
of  equal  obligation  upon  the  nobles  of  the  court 
and  upon  the  native-born  serfs.  And  yet  we 
find  the  name  of  curfew  law  employed  as  a 
by-word  denoting  the  most  odious  tyranny. 

It  appears  to  have  met  with  so  much  oppo¬ 
sition  that  in  1103  we  find  Henry  I.  repeal 
ing  the  enactment  of  his  father  on  the  subject: 
and  Blackstone  says  that,  though  it  is  men¬ 
tioned  a  century  afterwards,  it  is  rather  spoken 
of  as  a  time  of  night  than  as  a  still  subsisting 
custom.  Shakspeare  frequently  refers  to  it 
m  the  same  sense.  This  practice  is  still  pur¬ 
sued,  in  many  parts  of  England  and  of  this 
country,  as  a  very  convenient  mode  of  appris 
mg  people  of  the  time  of  night.  1 1 

CURIA  In  Roman  Law.  One  of  the 

divisions  of  the  Roman  people.  The  Roman 
people  were  divided  by  Romulus  into  three 
tribes  and  thirty  curia;  .•  the  members  of  each 
curta  were  united  by  the  tie  of  common  ‘re¬ 
ligious  rites,  and  also  by  certain  common  poli¬ 
tical  and  civil  powers.  Dion.  Hal  1  9 

30-  pL  1  n  -Cap'  13  ;  P,”t’  in  Romulo,  p| 

’  Festus .Brisson,  tn  verb.  ‘ 

n  later  times  the  word  signified  the  senate 
*  ,mteraU'  of  the  provincial'  cS  of 


the  empire.  Brisson,  in  verb.  •  fWi 
tome,  no.  25,408;  Ort. 

Cod-  10.  31  9 
'  L  } 


house  of  a  provincial  city. 
Spelman,  Gloss. 


In  English  Law.  The  king’s  court-  tt 
palace ;  the  royal  household.  The  “j  the 
of  a  noble  ;  a  manor  or  chief  manse ; 
of  a  manor.  Spelman,  Gloss.  “ 

A  court  of  justice,  whether  of  general  nr 
special  jurisdiction.  Fleta,  lib.  2  1  79  , , 
Feud.  lib.  2,  tit.  1,  2  22;  Spelman';  Cowel* 
3  Bla.  Com.  c.  iv.  See  Court.  ’ 

A  court-yard  or  enclosed  piece  of  Ground- 
a  close.  Stat.  Edw.  Conf.  1,6;  Bracton 
222  J,  335  6,  356  5,  358;  Spelman,  cioss! 
See  Curia  Claudenda. 

,  The  civil  or  secular  power,  as  distinguished 
from  the  church.  Spelman,  Gloss. 

CURIA  AD VISARE  VULT  (Lat.). 
The  court  wishes  to  consider  the  matter. 

In  Practice.  The  entry  formerly  made 
upon  the  record  to  indicate  the  continuance 
ot  a  cause  until  a  final  judgment  should  be 
rendered. 

It  is  commonly  abbreviated  thus :  cur.  adv. 
vult ,  or  c.a.v.  Thus,  from  amongst  many 
examples,  in  Clement  v .  Chivis,  2  B.  &  C.  172, 
after  the  report  of  the  argument  we  find  u  cur . 
aclv.vult then,  “on  a  subsequent  day  judg¬ 
ment  was  delivered,”  etc. 

CURIA  CLAUDENDA  (Lat.).  In 
Practice.  A  writ  which  anciently  lay  to 
compel  a  party  to  enclose  his  land.  Eitzh. 
N.  B.  297. 

CURIA  REGIS  (Lat.).  The  king’s 
court.  A  term  applied  to  the  aula  regis ,  the 
bancus  or  communis  bancus ,  and  the  iter  or 
eyre ,  as  being  courts  of  the  kimr,  but  espe¬ 
cially  to  the  aula  regis ,  which  title  see. 

CURIALITY.  In  Scotch  Law.  Cur¬ 
tesy. 

CURRENCY.  This  term  is  commonly 
used  for  whatever  passes  among  the  people  or 
money,  whether  gold  or  silver  coin  or  ban 
notes ;  32  Ill.  74  ;  9  Mo.  697  ;  1  Ohio,  no, 
119;  lHask.  385.  ,  f  i 

Current.  Current  money  means  laW 
money  ;  current  bank  notes,  such  as  are  10 
vertible  into  specie  at  the  counter  where  '  ; 
were  issued;  1  Dali.  124;  7  Ark.  28-  ;  - 
20  La.  An.  368;  14  Mich.  501 ;  1  Yeates,  84»* 
28  111.832,388  ;  9lnd.l35;  3  T.  B-  ^°nT’ 
166;  21  La.  An.  624;  64N.C.  381- 

CURSITOR.  A  junior  clerk  in  theJ^ 
of  chancery,  whose  business  it  former!}  ‘ 
write  out  from  the  register  those  forms  o 
which  issued  of  course.  (  ^0f 

Such  writs  were  called  writs  de  ^  ^  Re¬ 
course)  ,  whence  the  name,  which  had  The 
quired  as  early  as  the  reign  of  Edward  *  ^ch 
body  of  cursitors  constituted  a  corpora  • 
clerk  having  a  certain  number  of  coy  ^  nCe, 
signed  to  him.  Coke,  2d  Inst.  670  ;  1 
Eq.  Jur.  238.  The  office  was  abolished  o) 

Will.  IV.  c.  82. 


CURSITOR  BARON 
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"  ttocttOR  baron.  An  officer  ot  tlie 

Cf  ^chequer,  who  is  appointed  by  pat- 
court  °l  frreat  seal  to  be  one  ot  the  barons 
ent  under  m  o  The  olbcc  Was  abolished  by 
of  the  exchequer.  Wharton,  Diet.  2d 


Load,  ed 


„n„rqY  The  estate  to  which  by  com- 
Ct[*T..  man‘  is  entitled,  on  the  death  of  his 
-n  the  lands  or  tenements  of  which  she 
W  aJised  in  possession  in  fee  simple  or  in  tail 
T  t  their  coverture,  provided  they  have  had 
jSSSae  born  alive  which  might  have  been 
i  i«  inheriting  the  estute. 
ca?t  j,  af freehold  estate  for  the  term  of  his 
1  life  1  Washb.  R.  P.  127.  In  the 
common  law  the  word  is  used  in  the  phrases 
tenant  by  curtesy,  or  estate  by  curtesy,  but 
llom  alone;  while  in  Scotland  of  itself | 
it  denotes  the  estate.  See  Estate  by  Cuu- 

TLSoine  considerable  question  has  been  made 
as  to  the  derivation  both  of  the  custom  and  its 
name.  It  seems  pretty  clear,  however,  that 
the  term  is  derived  from  curtis ,  a  court, .  and 
that  the  custom,  in  England  at  least,  is  ot 
English  origin,  though  a  similar  custom  existed 
in  Normandy  and  still  exists  in  Scotland.  1 
Waslib.  R.  P.  128,  n.;  Wright,  Ten.  192; 
Co.  Litt.  30  a;  2  Bla.  Com.  126  ;  Erskine, 
Inst.  380 ;  Grand  Cout.  de  Normandie,  c.  119. 

In  Pennsylvania,  by  act  of  April  8,  1833, 
issue  of  the  marriage  is  no  longer  necessary. 

CURTILAGE.  The  enclosed  space  im¬ 
mediately  surrounding  a  dwelling-house,  con¬ 
tained  within  the  same  enclosure. 

It  is  defined  by  Blount  as  a  yard,  backside,  or 
piece  of  ground  near  a  dwelling-house,  in  which 
they  sow  beaus,  etc.,  yet  distinct  from  the  gar¬ 
den.  Blount ;  Spelman.  By  others  it  is  said  to 
he  a  waste  piece  of  ground  so  situated.  Cowel. 

It  has  recently  been  defined  as  u  a  fence  or  en¬ 
closure  of  a  small  piece  of  land  around  a  dwelling- 
?°u$e,  usually  including  the  buildings  occupied 
111  connection  with  the  dwelling-house,  the  cnclo- 
8Jre  consisting  either  of  a  separate  fence  or  partly 
0  a  feQce  and  partly  of  the  exterior  of  buildings 
80  within  this  enclosure ;  ”  10  Cush.  480. 

I  he  term  is  used  in  determining  whether  the 
cnee  of  breaking  iiito  a  barn  or  warehouse  is 
Sj&kry.  See  4  Bla.  Com.  224;  1  Hale,  PI.  Cr. 
o«o;  ?  R^sell,  Cr.  13;  1  id.  790;  Russ.  &  R. 

10-  &  K.  84;  10  Cush.  480. 
exh  ^  kigan  the  meaning  of  curtilage  has  been 
♦u.  !^e(l  to  include  more  than  an  enclosure  near 
house  2  Mich.  250.  See  31  N.  J.  L.  485 ; 
a-  r-  fcup.  Ct.  151. 

t,  CuRTILLUM.  The  area  or  space  within 
Glosj  °SUre  °*' a  dwelling-house.  Spelman, 

The  area  about  a  building ;  a 
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hon«r*  ’•  or  farmer’s  house ;  a  fanner’s 
a  the  land  enrolled  with  it. 
small  l  ane  or  a  walled  town  containing  a 
Tho n°  -Cr  of  houses. 

Palace  r°Sl(^ence  °f  a  nobleman ;  a  hall  or 

A 

p'  0^ ;  a  tribunal  of  justice.  1  Wash. 
32o,  i  Spelman,  Gloss.;  3  Bla.  Com. 


The  similarity  of  the  derivative  meaning  of  this 
word  and  of  aula  is  quite  noticeable,  both  coming 
to  denote  the  court  itself  from  denoting  the  place 
where  the  court  was  held. 

CUSTODES.  Keepers;  guardians;  con¬ 
servators. 

Custodes  pads  (guardians  of  the  peace).  1 
Bla.  Cora.  349. 

Custodes  libertatis  Anglice  auctoritate  par- 
liamenti  (guardians  of  the  liberty  of  England 
by  authority  of  parliament).  The  style  in 
which  writs  and  all  judicial  process  ran  during 
the  "rand  rebellion,  from  the  death  of  Charles 
I.  till  Cromwell  was  declared  Protector. 
Jacob,  Law  Die. 

CUSTODY.  The  detainer  of  a  person  by 
virtue  of  a  lawful  authority.  3  Chitty,  Pr. 
355. 

The  care  and  possession  of  a  thing. 

Custody  has  been  held  to  mean  nothing  less 
than  actual  imprisonment;  59  Penn.  320;  82 
id.  306. 

CUSTOM.  Such  a  usage  as  by  common 
consent  and  uniform  practice  has  become  the 
law  of  the  place,  or  of  the  subject-matter,  to 
which  it  relates. 

Custom  is  a  law  established  by  long  usage. 

9  Wend.  349. 

It  differs  from  prescription,  which  is  personal 
and  is  annexed  to  the  person  of  the  owner  of  a 
particular  estate;  while  the  other  is  local,  and 
relates  to  a  particular  district.  An  instance  of 
the  latter  occurs  where  the  question  is  upon  the 
manner  of  conductinga  partic  ular  branch  of  trade 

at  a  certain  place ;  of  the  former,  where  a  certain 
person  and  his  ancestors,  or  those  whose  estates 
he  has  have  been  entitled  to  a  certain  advantage 
or  orivilege,  as  to  have  common  of  Pas^Je  *2  a 
SStaSS  or  the  like  3 Bla-  Com. 263.  The 
distinction  has  been  thus  expressed. 
prescription  is  the  making  of  a  right,  custom  is 
the’making  of  a  law" ;  Lawson,  Ls.  &  Oust.  15, 

n.  2. 

General  customs  are  such  as  constitute  a 
part  of  the  common  law  of  the  country  and 
extend  to  the  whole  country. 

Particular  customs  are  those  which  are 
confined  to  a  particular  district;  or  to  the 
members  of  a  particular  class;  the  existence 
of  the  former  are  to  be  determined  by  the 
court,  of  the  latter,  by  the  jury ;  Lawson,  Us. 
&  Cust.  15,  n.  3 ;  sec  23  Me.  90. 

In  "eneral,  when  a  contract  is  made  in  re 
lationrto  matter  about  which  there  is  an  est^ 
lished  custom,  such  custom  is  to  be  un  t 
as  forming  part  of  A.  £T 

always  be  referred  to  for  the  pwpojeo,  ^ 
ing  the  intention  of  the  Part,f*  ,  ;  the  con- 

^dc„l»M.hich»reno.okpr«edmtM8 

tract;  1  Hall.  602 ;  1W-W.  £nR  „  Eq. 
19  Wend.  389;  1M.&W.476,  u. 

358;  25  Me.  401.  ofimissible  to  explain 

Evidence  of  a  usage  is  g  R  &  Ad> 

technical  or  ambiguous  *  ’  contradicting 

28.  But  evidence  of  •  ;  2  Cr. 

he  terms  of  a  eon  '  74  N.  Y.  586;  1 


( 

74 

W;.I,Uy  that  it  tte  apparent 


con- 
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tract  is  not  enough  to  exclude  the  evidence, 
for  it  is  impossible  to  add  any  material  inci¬ 
dent  to  the  written  terms  of  a  contract,^  with¬ 
out  altering  its  effect  more  or  less.  To  fall 
within  the  exception  of  repugnancy  the  inci¬ 
dent  must  be  such  as,  if  expressed  in  the  writ¬ 
ten  contract,  would  make  it  insensible  or  in¬ 
consistent;”  Per  cur.  in  3  E.  &B.  715.  See 
Leake,  Contr.  197  ;  7  E.  &  B.  274. 

In  order  to  establish  a  custom,  it  will  be 
necessary  to  show  its  existence  for  so  long  a 
time  that  “the  memory  of  man  runneth  not 
to  the  contrary,”  and  that  the  usage  has  con¬ 
tinued  without  any  interruption  of  the  right; 
for,  if  it  has  ceased  for  a  time  for  such  a  cause, 
the  revival  gives  it  a  new  beginning,  which 
will  be  what  the  law  calls  within  memory.  It 
will  be  no  objection,  however,  that  the  exer¬ 
cise  of  the  right  has  been  merely  suspended ; 
1  Bla.  Com.  76  ;  2  id.  31 ;  14  Mass.  488;  3 
Q.  B.  581 ;  6  id.  383 ;  L.  R.  7  Q.  B.  214. 

It  must  also  have  been  peaceably  acquiesced 
in  and  not  subject  to  dispute  ;  for,  as  customs 
owe  their  origin  to  common  consent,  their 
being  disputed,  either  at  law  or  otherwise, 
shows  that  such  consent  was  wanting;  2  Wend. 
501  ;  3  Watts,  178.  In  addition  to  this,  cus¬ 
toms  must  be  reasonable  and  certain.  A  cus¬ 
tom,  for  instance,  that  land  shall  descend  to 
the  most  worthy  of  the  owner’s  blood  is  void  ; 
for  how  shall  this  be  determined?  But  a 
custom  that  it  shall  descend  to  the  next  male 
of  the  blood,  exclusive  of  females,  is  certain, 
and  therefore  good ;  2  Bla.  Com.  78  ;  Browne, 
Us.  &  Cust.  21. 

Evidence  of  usage  is  never  admissible  to 
oppose  or  alter  a  general  principle  or  rule  of 
land,  so  as,  upon  a  given  state  of  facts,  to 
make  the  legal  right,  and  liabilities  of  the 
parties  other  than  they  are  by  law  ;  2  Term, 
327;  19  Wend.  252;  6  Pick.  131;  6  Binn. 
416;  16C.B.  k.8.  646;  10  Wall.  383;  104 
Mass.  518  ;  but  the  rule  is  said  by  Mr.  Law- 
son  to  extend  no  further  than  to  usages  which 

conflict  with  an  established  rule  of  public 
policy,  which  it  is  not  to  the  general  interest 
to  disturb.”  Lawson,  Us.  &  Cust.  486.  With 
respect  to  a  usage  of  trade,  however,  it  is  suf¬ 
ficient  if  it  appears  to  be  known,  certain,  uni- 
form,  reasonable,  and  not  contrary  to  law  ;  3 
Uiish.  C.  C.  150;  7  Pot.  1  ;  5  Binn.  287;  8 
Pick.  360;  4  B.  &  AM.  210;  1  C.  &  P  59 
But  if  not  directly  known  to  the  parties  to  the 
transaction,  it  will  still  be  binding  upon  them 
if  it  appear  to  be  so  general  and  well  estab¬ 
lished  that  knowledge  of  it  may  be  presumed  ; 
1  Caines,  43;  4  Stark.  452;  1  Dougl.  510 

Among  the  leading  cases  not  cited  above 
given  by  Mr.  Lawson  in  his  excellent  work’ 
are,  26  L.  J.  Ex.  219  ;  9  Pick.  198 ;  2  <W 
219;  2F.&  F.  131  ;  14 Gray,  210  9 Wheat’ 

582 ;  8  S.  &  R.  533 ;  s.  c.  11  Am  Dec  632 
Dougl.  201;  7  Mass.  36 ;  4  Taunt.  848  49 
A  a.  465;  7  Mass.  36  ;  L.  R.  2  Ex.  101  \  19 
Wend.  386  ;  3  Term,  271;  41  Md.  158  •  , 
8“*u*P-  66‘  Sw- Li! wson »  Browne  j 
^  W ,S='lcawonh  »•  Dal. 


customs  of  loudon 


CUSTOM  OF  MERCHANT'S  , 

tem  of  customs  acknowledged  aiul  n'  A  8vs- 
of  by  all  nations,  and  whfch  are 
part  of  the  general  law  of  the  land  9°.*' 4 
Merchant;  1  Chitty,  Bla.  Coin'  7fiUw 
CUSTOM-HOUSE.  A  place  ,  ’  * 9' 
by  law,  in  ports  of  entry,  where  inSg*} 
goods,  wares,  and  merchandise  are  uta 
enter  the  same,  in  order  to  pay  or  secured 
duties  or  customs  due  to  the  governing  ^ 
CUSTOM-HOUSE  BROKER  a 
son  authorized  to  act  for  parties  at  tp" 
option,  in  the  entry  or  clearance  of’shins  2 
the  transaction  of  general  business.  AVhartnn 
See  act  of  July  13,  1866,  §  9,  14  U.  S.  Stat* 
at  L.  117. 

CUSTOMARY  COURT  BARON.  A 

court  baron  at  which  copyholders  might 
transfer  their  estates,  and  where  other  mat¬ 
ters  relating  to  their  tenures  were  transacted. 
3  Bla.  Com.  33. 

This  court  was  held  on  the  manor,  the  lord 
or  his  steward  sitting  as  judge.  1  Crabb,  R. 
P.  §  633.  It  might  be  held  anywhere  in  the 
manor,  at  the  pleasure  of  the  judge,  unless 
there  was  a  custom  to  the  contrary.  It  might 
exist  at  the  same  time  with  a  court  baron 
proper,  or  even  where  there  were  no  free¬ 
holders  in  the  manor. 

CUSTOMARY  ESTATES.  Estates 
which  owe  their  origin  and  existence  to  the 
custom  of  the  manor  in  which  they  are  held. 
2  Bla.  Com.  149. 

CUSTOMARY  FREEHOLD.  A  class 
of  freeholds  held  according  to  the  custom  o 
the  manor,  derived  from  the  ancient  tenure  m 
villein  socage.  Holders  of  such  an  estate  ,a' 
a  freehold  interest,  though  it  is  not  hen  } 
freehold  tenure.  2  Bla.  Com.  149. 

CUSTOMARY  SERVICE.  A  service 
due  by  ancient  custom  or  prescription 
Such  is,  for  example,  the  service  ot  ( 01  ? ,  . 
at  another’s  mill,  where  the  persons  rebid 
in  a  particular  place,  by  usage,  tim  t 

mind  have  been  accustomed  to  g£in 
a  particular  mill.  3  Bla.  Corm  ‘  * 

CUSTOMARY  TENANTS.  2 

who  hold  by  the  custom  ot  t  ie 
Bla.  Com.  149. 

CUSTOMS.  This  term  is  in  go°<ls 
to  those  taxes  which  are  paya  j  Story, 
and  merchandise  imported  or  |XP  * fan. 
Const.  §  949  ;  Bacon,  Abr.  Smug 9,^  *ftVgble 


tariffPffl. 


The  duties,  toll,  tribute,  or  '  iniporteo 
upon  merchandise  exported  .aVing 
These  are  called  customs  vxpre$fe(  , 
orial.  fT.hcd  V 


paid  from  time  immemc. — -  . 

law  Latin  by  custuma ,  as  (  Merely* 
consuetudines ,  which  are  usar 
Bla.  Com.  .114.  ATION,f$ 

.563- 


CUSTOMS  CONSOLD^t jch  ha? 1 

The  stat.  16  &  17  Viet.  c.  WL h  Co* 
frequently  amended.  See  -  *- 


r«rtlC! 


CUSTOMS  OF  D9N?.°(If,Vofi>olV 


altf 


doflf 


regulations  in 


force  within  the  cl0 


CUSTOM  OF  YORK 


4G5 


‘Cy  pres 


rZZito  trade,  apprentices,  widows  and 

in  regard  i  which  .ire  recognized  as  form- 
orpbans, •> Knglish  common  law.  1  151a. 
in?  P1*^  3  SteI)h.  Com.  588,  and  note.  See 
O  man’s  Part.  The  custom  of  London, 
UB*Sards  intestate  succession,  was  abolished 
I1  ,9  &  20  Viet.  c.  94 ;  as  regards  foreign 
^  ,  nt  ;t  was  extended  to  all  England 
"nTwales  by  the  Common  Law  Procedure 
Act  of  1854,  ss.  60-07. 

rtfSTOM  of  YORK.  A  custom  of  m- 
.  T„  .v  in  the  Province  of  York  similar  to 
£t  of  London.  Abolished  by  1 9  &  20  Viet. 

°  CtJSTOS  BREVIUM  (Lat.).  Keeper 
of  writs.  An  officer  of  the  court  of  common 
pleas  whose  duty  it  is  to  receive  and  keep  all 
the  writs  returnable  to  that  court  and  put 
them  upon  file,  and  also  to  receive  of  the 
prothonotaries  all  records  of  nisi  jirins , 
called  posteas.  Blount.  An  officer  in  the 
kin«’9  bench  having  similar  duties.  Cowei ; 
Termes  de  la  Ley.  The  office  is  now  abol- 
ished. 

CTJSTOS  MARIS  (Lat.).  Warden  or 
guardian  of  the  seas.  Among  the  Saxons,  an 
admiral.  Spclman,  Gloss.  Admir alius, 

GUSTOS  MOREUM.  Applied  to  the 
court  of  queen’s  bench,  as  “  the  guardian  of 
the  morals’ 1  of  the  nation.  4  Stepli.  Coin. 
377. 

CUSTOS  PLACITORUM  CORONiE 

(Lat.).  Keeper  of  the  Pleas  of  the  Crown 
(the  criminal  records).  Said  by  Blount  and 
Cowei  to  be  the  same  as  the  Custos  Rotulo 
rum. 

CUSTOS ROTULORUM  (Lat.).  Keeper 
of  the  rolls.  The  principal  justice  of  the  peace 
of  a  county,  who  is  the  keeper  of  the  records 
of  the  county ;  1  Bla.  Coin.  349.  He  is 
always  a  justice  of  the  peace  and  quorum , 
13  the  chief  civil  officer  of  the  king  in  the 
county,  and  is  nominated  under  the  king’s 
rign-manual.  He  is  rather  to  be  considered 
^ minister  or  officer  than  a  judge.  Blount; 
bowel;  Lambard,  Eiren.  lib.  4,  cap.  3,  p 
373i  4  Bla.  Com.  272;  3  Steph.  Com.  37. 

CUSTTJMA  ANTIQUA  SIVE  MAG- 

(kat.  ancient  or  great  duties).  The 

dutw.c  _ i  .  i  P  _ 


CYNEBOTE.  A  mulct  anciently  paid, 
by  one  who  killed  another,  to  the  kindred  of 
the  deceased.  Spelman ;  Gloss. 

CY  PRES  (L.  Fr.  as  near  as).  The  rule 
of  construction  applied  to  a  will  (but  not  to  a 
deed)  by  which,  where  the  testator  evinces  a 
particular  and  a  general  intention  and  the 
particular  intention  cannot  take  effect,  the 
words  shall  be  so  construed  as  to  give  effect 
to  the  general  intention.  3  Hare,  12;  2 
Term,  254;  2  Bligh,  49;  Sugden,  Powers, 
60;  1  Spence,  Eq.  Jur.  532. 


and 

were 


iUt,es  on  wool,  sheepskin,  or  wool-pelts 
CJ*ther  exported  were  so  called,  and  »u-iv 
Payable  by  every  merchant,  stranger  as  well  as 
*ltlVe>  with  the  exception  that  merchant 
grangers  paid  one-lmlf  as  much  again  as 
natlV(S-  1  Bla.  Com.  314. 

CVSTUMA  PARVA  ET  NOVA  (Lat.). 
lij^post  of  threepence  in  the  pound  ster- 
,  £on  all  commodities  exported  or  imported 
strangers.  Called  at  first  the 
s.  i*nd  first  granted  by  stat.  J 

lib  n  ^a(Mox,  Hist.  Excli.  526,  532 ;  1 
*•  bom.  314, 

^  wound  made  with  a  sharp  in- 
3  La.  An.  512;  1  Russ.  &  R- 
'  12  How.  9,  20. 

Vol.  I.-30 


60,  .  "'l*  — ;  — 

The  principle  is  applied  to  sustain  wills  in 
which  perpetuities  are  attempted  to  be  cre¬ 
ated,  so  that,  if  it  can  possibly  be  done,  the 
devise  is  not  regarded  as  utterly  void,  but  is 
expounded  in  such  a  manner  as  to  carry  the 
testator’s  intention  into  effect  as  far  as  the  law 
respecting  perpetuities  will  allow.  This  is 
called  a  construction  cy  pres .  Its  rules  are 
vague,  and  depend  chiefly  upon  judicial  dis¬ 
cretion  applied  to  the  particular  case.  Sedg¬ 
wick,  Const.  Law,  265;  Story,  Eq.  Jur.  §§ 
1169  et  seq. 

It  is  also  applied  to  sustain  devises  and 
bequests  for  charity  (q.  v.).  Where  there  is 
a  definite  charitable  purpose  which  cannot 
take  place,  the  courts  will  not  substitute  an¬ 
other,  as  they  once  did ;  but  if  charity  be  the 
general  substantial  intention,  though  the 
mode  provided  for  its  execution  tails,  the 
English  chancery  will  find  some  means  of 
effectuating  it,  even  by  applying  the  fund  to 
a  different  purpose  from  that  contemplated 
by  the  testator,  provided  only  it  be  chanta- 
ble:  Bovle,  Char.  147,  155;  Shelf.  Mortm. 
601;  3  'Brown,  Ch.  379;  4  Ves.  14;  7  id. 
G9  82.  Most  of  the  cases  carry  the  doctrine 
beyond  what  is  allowed  where  private  interests 
are  concerned,  and  have  in  no  inconsiderable 
deoree  to  draw  for  their  support  on  the  pre¬ 
rogative  of  the  crown  and  the  statute  of  chari¬ 
table  uses,  43  Eli*.  c.  4.  This  doctrine  does 
not  universally  obtain  in  this  country  to  the 
disinherison  of  hen's  and  next  of  kin.  bee 
Charities;  Charitable  uses;  1  Am. 
Lai  Reg.  538  ;  2  How.  127  ;  1 7  id.  369;  24 
id,  465 ;  6  Wall.  337  ;  4  Wheat.  1 ;  8  N.  Y. 
548;  14  id.  380;  22  id.  70.  ,  . 

Where  the  perpetuity  is  attempted  to  be 
created  by  deed,  all  the  limitations  based 
upon  it  are  void;  Cruise  Dig.  t.  38,  c.  9, 
$34.  See,  generally,  1  \  ern.  2o0,  2  Ves. 
336  337,364,380;  3  id.  141,  220 ;  4  id.  13, 

Corny-''  W- JL,  Di  * 

Le<*.  514;  Swinburn,  Wills,  P1- 4»  §  7’T‘  , 
ed.  1590,  p.  31;  Dane,  Abr.  Inde*  >  ^ 
Str/fer.’^y.  Frl  liv;  3,  t  3.  n-  586  595  6^ 
Donmt,  Lois  Civ.  liv.  6,  t.  2,  9  * , 

Mortm. ;  Highmare,  Mortm.  , . 

The  cy  pres  doctrine  has  beer"  ^u-eticut,  In- 
tlie  states  of  North  Carolina,  C  *  ^  New 
dtana,  Iowa,  Alabama,  ^^""  vlvania,  though 
York,  South  Carolina,  and  1  en^yl^  ,ntroduced 
in  the  last  ease  St  has  h®®  P?  been  approved 
by  statute.  But  the  ^^but  Connectieut, 
in  all  the  New  Eng  and  sb  ^  gome  states  the 

b,.pu.  e„  51*0,1 
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DAM 


Dev.  276 ;  22  Conn.  31 ;  35  Ind.  198 ;  5  Clarke,  147 ;  lish  Law.  A  cyrographer.  An  officer 
17  S.  & R.  88 ;  63  Penn.  465 :  34  N.  Y.  584  ;  33  N.  H.  common  pleas  court. 

296  ;  49  Me.  302  ;  50  Mo.  167 ;  5  C.  E.  Green,  5-2.  C  YROGRAPHUM.  A  chiro<ranh 

CYROGRAPHARIUS.  In  Old  Eng-  see.  c  P  ’ 


Wllml 


D. 


DACION.  In  Spanish  Law.  Thereat1 
and  effective  delivery  of  an  object  in  the  exe¬ 
cution  of  a  contract. 

DAKOTA.  One  of  the  territories  of  the 
United  States. 

Congress,  by  an  act  approved  March  2,  1861 
(R.  S.  §  1900),  erected  so  much  of  the  territory 
of  the  United  States  as  is  included  within  the  fol¬ 
lowing  boundaries — viz. :  commencing  at  a  point 
in  the  main  channel  of  Red  River  of  the  North 
where  the  forty-ninth  degree  of  north  latitude 
crosses  the  same  ;  thence  up  the  main  channel  of 
the  same  and  along  the  boundary  of  the  state  of 
Minnesota  to  Big  Stone  lake  ;  thence  along  the 
boundary-line  of  Minnesota  to  the  Iowa  line  ; 
thence  along  the  boundary-line  of  Iowa  to  the 
point  of  intersection  between  the  Big  Sioux 
and  Missouri  rivers  ;  thence  up  the  Missouri  river 
and  along  the  boundary  of  Nebraska  to  the 
mouth  of  the  Niobrara  or  Running-Water  river ; 
thence  following  up  the  6ame  in  the  middle  of 
the  main  channel  thereof  to  the  mouth  of  the 
Keha  Paha  or  Turtle  Hill  river  ;  thence  up  said 
river  to  the  forty-third  parallel  of  north  latitude  ; 
thence  due  west  to  the  27th  meridian  of  longitude 
we6t  from  Washington  ;  thence  due  north  on  that 
meridian  to  the  forty-ninth  degree  of  north  lati¬ 
tude  ;  thence  east  along  said  forty-ninth  degree 
of  north  latitude  to  the  place  of  beginning — into 
a/T?ara^C  territory*  by  the  name  of  The  Territory 
of  Dakota,  with  a  temporary  territorial  govern¬ 
ment,  excepting  from  the  operation  of  the  act  any 
territory  to  which  there  are  Indian  rights  not  ex¬ 
tinguished  by  treaty,  with  a  proviso  that  the  ter¬ 
ritory  may  be  divided,  or  part  thereof  attached  to 
another  territory. 

f .  Tfjf  Pistons  of  the  organic  act  are  substan- 
M  H!06?  of  the  act  erecting-  tlie 
o„,  f  -  p  New  Mexico.  See  New  Mexico. 

s!  §§ TslSr6  atfectiDg  a11  the  territories,  R. 

DAM.  A  construction  of  wood,  stone,  or 
other  materials,  made  across  a  stream  of  water 

23rMchPU;re  C°nfining  U ;  a  molc-  See 

TIhj  owner  of  a  stream  not  navigable  mav 
erect  a  dam  across  it,  provided  “he  do  not 
thereby  materially  impair  the  rights  of  the 
proprietors  above  or  below  to  the  use  of  the 
•water  in  its  accustomed  flow ;  4  Mas.  401  •  1  a 
Johns.  212  ;  20  id.  90;  3  Caines,  807 ;  9  Pick 
528;  15 Conn.  366  ;  4 Dali.  211;  6 Penn  32 
2  Hinn.  475;  14  S.  &R.  71 ;  3  N.  H.  821  •  ' 
Rent,  354;  127  Mass.  534  ;  69  Me  la  Vi 

’  n>  He  maY  even  detain  the  water  for 


the  purposes  of  a  mill,  for  a  reasonable  time, 
to  the  injury  of  an  older  mill,— the  reasona¬ 
bleness  of  the  detention  in  each  particular 
case  being  a  question  for  the  jurv;  12  Penn. 
248  ;  1 7  Barb.  654  ;  28  Vt.  459 ;  25  Conn. 
321  ;  2  Gray,  394  ;  38  Me.  243.  But  Le 
must  not  unreasonably  detain  the  water;  6 
Ind.  324  ;  and  the  jury  may  find  the  constant 
use  of  the  water  by  night  and  a  detention  of 
it  by  day  to  be  an  unreasonable  use,  though 
there  be  no  design  to  injure  others;  10  Cush. 
367  ;  see  77  N.  Y.  525.  Nor  has  such  owner 
the  right  to  raise  his  dam  so  high  as  to  cause 
the  stream  to  flow  back  upon  the  land 
supra-riparian  proprietors ;  1  B.  &  AW.  2o8. 
6  feast,  208;  1S.&S.203;  12  HI.  i 
N.II.  364;  8  Cush.  595;  19  Penn.  134. 
id.  95  ;  25  id.  51 9 ;  38 Me.  237 ;  59  Ga.286, 

1 24  Mass.  461.  And  see  Back-V  ateb. 
rights  may,  of  course,  be  modified  b) 
or  prescription.  See  W  'atercojjbs.. 
When  one  side  of  the  stream  »  '  • 

one  person  and  the  other  by  ano  i  »  ^ , 

without  the  consent  of  the  other, 
dam  which  extends  beyond  the  '  ' 

thread  of  the  river,  without  conunitt  -  ^ 

pass;  Cro.Eliz.269  ;  HeM^  14,  «*• 
211;  4  Mas.  397;  AngeU,  )Vate.rcs  ,a.S; 
141.  See  Lois  des  Bat.  p.  hg-  «  set.0nd 
Pothier,  Trait 6  du  Contratde  qqWi  266; 
app.  236 ;  Hillier,  Abr.  Index,  picj..  175; 4 

2ktts,  327;  3Rawle,90;  f 

Mass.  401 ;  17  id.  289 ;  7°  Me-  ffhocon- 
The  degree  of  care  which  a  P  to  a* 
struets  a  dam  across  a  strea  injury* 
is  in  proportion  to  the  ex  en  rt0n5  P 
will  he  likely  to  result  to  th.rfP  Jt  j,  £ 
vided  it  should  prove  ,nsffi  .  t  to  ref15' 
enough  that  the  dam  is  su  jg 
din.iry  floods;  I 

subject  to  great  freshets,  ,neJisua'  ?.  ,ntt 
be  guarded  against ;  an  a ^ 

required  in  such  cases  is  ^ 
person  would  use  if  the/hole  8l>emo,43 
own  ;  5  Vt.  371 ;  S  H*  % 

Angell,  Waterc.  336,  ..  that  it  c  ,plln- 

If  a  mill-dam  be  ?0 
watercourse  to  overflow  nt  and  J'horl1^ 
try,  where  it  becomes  s  r  nei?  jj0  nui- 
some,  so  that  the  heal  ^  is  #  P’  jDdS!" 
is  sensibly  impaired,  s'*<’  ■  liable 

for  which  its  author  is 


sance, 


damage 
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damages 


.  4  Wise-  387-  So  it  is  an  indictable 
rocn  ,L  to  erect  a  dam  so  as  to  overflow  a 
Say  4  Ind.  515;  6  Mete.  433;  see  12 
pc  i  97  •  or  so  as  to  obstruct  the  navigation 
of  a  public  river ;  1  Stockt.  754  ;  3  Blackf. 
,,fi.  2  Ind.  591 ;  5  id.  433  ;  6  id.  165;  18 
Cb.  277 ;  4  Watts,  437 ;  9  id.  119  ;  3  Hill, 
621 ;  38  Mich.  77  ;  57  Miss.  227  ;  32  Gratt. 


DO4*' 

DAMAGE.  The  loss  caused  by  one  per¬ 
son  to  another,  or  to  his  property,  either  with 
the  design  of  injuring  him,  or  with  negligence 
and  carelessness,  or  by  inevitable  accident. 

He  who  has  caused  the  damage  is  bound  to 
repair  it ;  and  if  he  has  done  it  maliciously  he 
may  be  compelled  to  pay  beyond  the  actual 
loss.  When  damage  occurs  by  accident  with¬ 
out  blame  to  any  one,  the  loss  is  borne  by  the 
owner  of  the  thing  injured  :  as,  if  a  horse  run 
away  with  his  rider,  -without  any  fault  of  the 
latter,  and  injure  the  property  of  another  per¬ 
son,  the  injury  is  the  loss  of  the  owner  of  the 
thing.  When  the  damage  happens  by  the 
act  of  God,  or  inevitable  accident,  as  by 
tempest,  earthquake,  or  other  natural  cause, 
the  loss  must  be  borne  by  the  owner.  See 
Cornyns,  Dig.;  Sedgwick ;  Mayne ;  Dam¬ 
ages;  l  Rutherf.  Inst.  399;  sec  Compensa¬ 
tion;  Damages;  Measure  of  Damages. 


DAMAGE  CLEER.  The  tenth  part  in 
the  common  pleas,  and  the  twentieth  part  in 
the  king’s  bench  and  exchequer  courts,  of  all 
damages  beyond  a  certain  sum,  which  was  to 
be  paid  the  prothonotary  or  chief  officer  of  the 
court  in  which  they  were  recovered  before 
execution  could  be  taken  out.  At  first  it  was 
a  fatuity,  and  of  uncertain  proportions. 
Abolished  by  stat.  17  Car.  II.  c.  6.  Cowel ; 
Imnes  de  la  Ley. 

Damage  FEASANT  (French,  faisant 
0mmage,  doing  damage).  A  term  usually 
applied  to  the  injury  which  animals  belonging 
0  one  person  do  upon  the  land  of  another,  by 
eefimg  there,  and  treading  down  his  grass, 
r?^0,  or  other  production  of  the  earth.  3 

a.  Com.  6;  Co.  Litt.  142,  161;  Cornyns, 
j  'lender  (3  M,  26).  *  By  the  common 
<lw?  a  distress  of  animals  or  things  damage 
^ant  1S  allowed.  Gilbert,  Distress,  21.  It 
p  a  80  allowed  by  the  ancient  customs  of 
r  ^n(,p  11  Toullier,  402,  203;  Merlin,  116- 
*  ^°nrriere;  1  Fournel,  Abandon, 

DAMAGED  goods.  Goods,  subject  to 
in  th9?  have  received  some  injury  either 
bouse  V°^a®e  home,  or  while  bonded  in  ware- 


damages. 


by  The  indemnity  recoverabh 

eith'.f  P-'TS°'!  w^o  l'as  sustained  an  injury. 


right,  1?  lns  person,  property,  or  relative 
V;  tl,r°ugh  the  act  or  default  of  another 
Plaint:*?”1,  cla«med  as  such  indemnity  by  t 
1  gff'n  his  declaration. 

is  S0l|,r(''t'JUry  or  loss  for  which  compcnsatioi 

a  tt?2enmor!/  damages.  Those  allowc<l  ai 
mpense  for  the  injury  actually  received 


Consequential  damages.  Those  which 
though  directly,  are  not  immediately,  conse¬ 
quential  upon  the  act  or  default  complained  of. 

Double  or  treble  damages.  See  those  titles. 

Exemplary  damages .  Those  allowed  as  a 
punishment  for  torts  committed  with  fraud, 
actual  malice,  or  deliberate  violence  or  op¬ 
pression. 

General  damages.  Those  which  neces¬ 
sarily  and  bv  implication  of  law  result  from 
the  act  or  default  complained  of. 

Liquidated  damages.  See  that  title. 

Nominal  damages.  See  that  title. 

Punitive  damages.  See  Exemplary  Dam¬ 
ages. 

Special  damages.  Such  as  arise  directly, 
but  not  necessarily  or  by  implication  of  law, 
from  the  act  or  default  complained  of. 

These  are  either  superadded  to  general  dam¬ 
ages,  arising  from  an  act  injurious  in  itself,  as 
w  hen  some  particular  loss  arises'from  the  uttering 
of  slanderous  words,  actionable  in  themselves,  or 
are  such  as  arise  from  an  act  indifferent  and  not 
actionable  in  itself,  but  injurious  only  in  its  con¬ 
sequences,  as  when  the  words  become  actionable 
only  by  reason  of  special  damage  ensuing. 

Unliquidated  damages.  See  Liquidated 
Damages. 

Vindictive  damages.  See  Exemplary 
Damages. 


In  modern  law,  the  term  is  not  used  in  legal 
*ense  to  include  the  costs  of  the  suit ;  though  it 
vas  formerly  60  used.  Co.  Litt.  267  a;  Dougl. 

rsi. 

The  various  classes  of  damages  here  given  are 
:hose  commonly  found  in  the  text-books  and  in 
:he  decisions  of  courts  of  common  law.  Other 
:erms  are  of  occasional  use  (as  resulting, ,  to  de¬ 
note  consequential  damages),  but  are  easily  icc- 
3guizable  as  belonging  to  some  one  of  the  above 
livisions.  The  question  whether  damages  are  to 
be  limited  to  an  allowance  compensatory  merely 
In  its  nature  and  extent,  or  whether  they  may  be 
assessed  as  a  punishment  upon  a  wrontr-doer  n. 
certain  cases  for  the  injury  inflicted  by  him  upon 
the  plaintiff,  has  been  very  fully  and  vigorously 
discussed  bv  Greenleaf  and  bedgwick,  and  has  re¬ 
ceived  much  attention  from  the  courts.  The  cur¬ 
rent  of  authorities  sets  strongly  (in  numbers,  at 
least)  in  favor  of  allowing  punitive  damages  ;  13 
How.  363.  That  view  of  the  matter  is  certainly 
open  to  the  objection  that  it  admits  of  the  infliction 
of  pecuniary  punishment  to  an  almost  unlimited 
extent  by  an  irresponsible  jury,  a  view  which  is 
theoretically  more  obnoxious  (supposing  that 
there  is  no  practical  difference)  than  that  which 
considers  damages  merely  as  a  compensation,  of 
the  just  amount  of  which  the  jury  may  will  be 
held  to  be  proper  judges.  It  would  also  seet 

savo  Msom  e  what  of  judicial  legislationnacnm, 
mil  department  to  extend  such  damages  bey 
those  eases  where  an  injury  iscommn^totbe 
feelings  of  an  innocent  plaintiff.  t  Kent 

Ev.  §  253,  n. ;  2  Sedirw.  Dam.  •>->, n.  a ,  4y 
630  ;  91  U.  S.  465  ;  9  Bost.  L.  Rep-  5~9  > 1 

Exemplary  Damages.  to  a(jd  that 

It  is,  perhaps,  hardly  necessary  d 

direct  is  here  used  in  opposition  to  rem  , 
immediate  to  consequential.  :„eJ 

In  Pleading.  In  fe™»» 

actions  (but  not  m  penal  actio  Jn  ^ 

reasons),  the  declarat'  ^  the  damage  of 

ieplaiS  Sd  must^specify  the  amount  of 
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damages ;  Comyns,  Dig.  Pleader  (C,  84)  ;  10 
Co.  116  b. 

In  personal  actions  there  is  a  distinction 
between  actions  that  sound  in  damages  and 
those  that  do  not ;  but  in  either  of  these  cases 
it  is  equally  the  practice  to  lay  damages. 
There  is,  however,  this  difference :  that,  in 
the  tormer  case,  damages  are  the  main  object 
ot  the  suit,  and  are,  therefore,  always  laid 
high  enough  to  cover  the  whole  demand  ;  but 
in  the  latter,  the  liquidated  debt,  or  the  chattel 
demanded,  being  the  main  object,  damages 
are  claimed  in  respect  of  the  detention  only 
of  such  debt  or  chattel,  and  are,  therefore, 
usually  laid  at  a  small  sum.  The  plaintiff 
cannot  recover  greater  damages  than  he  has 
laid  in  the  conclusion  of  his  declaration; 
Comyns,  Dig.  Pleader  (C,  84)  ;  10  Co.  117 
a,  b;  Viner.  Abr.  Damages  (R);  1  Bulstr. 
49;  2  W.  Blackst.  1300;  17  Johns.  Ill  ;  4 
l)enio,  311  ;  8  Humphr.  530;  1  Iowa,  336; 
2  Dutch.  60.  ’ 

In  real  actions  no  damages  are  to  be  laid, 
because  iu  these  the  demand  is  specially  for 
the  land  withheld,  and  damages  are  in  no 
degree  the  object  of  the  suit;  Steph.  PI 
426  ;  1  Chitty,  PI.  397-400.  1 

General  damages  need  not  be  averred  in 
the  declaration ;  nor  need  any  specific  proof 
ot  damages  be  given  to  enable'  the  plaintiff  to 
recover  The  legal  presumption  of  injury  in 
eases  where  it  arises  is  sufficient  to  maintain 
the  action.  Whether  special  damage  be  the 
gist  of  the  action,  or  only  collateral  to  it,  it 
must  be  particularly  stated  in  the  declaration, 
as  the  plaintiff  will  not  otherwise  be  permitted 

'”to,eV?enCe  °f  ?  at  the  tria‘-  because 
t  ie  defendant  cannot  also  be  prepared  to  an- 

I*‘  Si7  2  Sc,1?w-  Dam-  606  ;  1  Chittv 
II.  428;  4  Q.  B.  493;  11  Price,  19'  7  f;  V- 

H  8«3.;  If  w,mj  4V  ;  32  Mp'  3-0’;  23  N 
r  £*'*}  Wen<L  144!  16  Johns.  122-4 

689;'43°Con4n^62!21  ***'  393  5  38  CilL 
In  Practice.  To  constitute  a  riolit  to  re 

XiS  d,ra^* 

■with  a  wrong;  the  loss  must  be  the  natural 
and  proximate  consequence  of  the  wron  J 
here  is  no  right  to  damages,  propeHv  so 
called,  where  there  is  no  loss.  TW 
which  a  wrongdoer  i<?  mni,do  i  •  i  sum  in 
ishment  for  lil,  an, ft?  «  K"- 

loss  caused  °f “I 

alty,”  rather  than  damages  ’n»  pen‘ 

based  on  the  idea  of  a  loss  to  L  S  gCS  5lre 
a  damage  to  lie  made  good-  1 1?'l),)Cnsate(J> 

2  Tex.  460;  11  Pick.  527-’ i,  nl-  136  ; 
Sumn.  192;  4  Mas.  115/  This  In’  7~u  ’  3 
ever,  need  not  always  be  distinct  anH  'a 
capable  of  exact  description  or  of  ^n,te> 
mot  in  dollars  and  cents'.  A  sufficient  u"*?' 
sustain  an  action  may  appear  from  t|,,  ^  t0 
nature  of  the  case  itself  The  hiw  5  "!ere 

pro?,^SRn™ U  ,0r  W,i‘Cre  U  Wilful  wronS 

injured  fi-1  nl*‘i!”.n 'm"?Ca  «» 


injury  to  reputation,  andffir~^  " — 

which  it  would  be  impossible  to  makeup1 H* 
of  exact  proof  and  computation  in  r  8U^0ets 
the  amount  of  loss  sustained  •  2  5  ,,,,et  ,0 

Humphr.  140;  15  Conn.  267-  19 S'  5?!  2 
B.  Wonr.  432.  The  rule  i  ’££,'*•  * 
must  be  proved  by  evidence,  but  1?  ioss 
must  appear,  either  by  evident*  or  if  °ne 
sumption,  founded  on  the  nature  of  th?£ 
.  rhere  18  no  nght  to  damages  where  ,2' 
is  no  xcrong.  It  is  not  necessary  that  there 
should  be  a  tort,  strictly  so  called, -a  wE 
wrong,  an  act  involving  moral  miilt  TV 
wrong  may  be  either  a  wilful,  malicious  in! 
.jury  as  in  the  case  of  assault  and  batten- 
libel,  and  the  like,  or  one  committed  through 
mere  motives  of  interest,  as  in  many  casi/of 
conversion  of  goods,  trespasses  on  land,  etc.; 
or  it  may  consist  in  a  mere  neglect  to  discharge 
a  duty  with  suitable  skill  or  fidelity,  as  where 
a  surgeon  is  held  liable  for  malpractice,  a 
sheri  11  for  the  escape  of  his  prisoner,  or  a 
carrier  for  neglect  to  deliver  goods;  or  a 
simple  breach  of  contract,  as  in  case  of  refusal 
to  deliver  goods  sold,  or  to  perform  services 
under  an  agreement ;  or  it  may  be  a  wron*  of 
another  person  for  whose  act  or  default  a 
legal  liability  exists,  as  where  a  paster  is  held 
liable  for  an  injury  done  by  his  servant  or  ap¬ 
prentice,  or  a  railroad  company  for  an  acci¬ 
dent  resulting  from  the  negligence  of  their 
engineer.  But  there  must  be  something  which 
the  law  recognizes  as  a  wrong,  some  breach 
of  a  legal  duty,  some  violation  of  a  legal 
right,  some  default  or  neglect,  some  failure 
in  responsibility",  sustained  by  the  party  claim¬ 
ing  damages.  For  the  sufferer  by  accident 
or  by  the  innocent  or  rightful  acts  of  another 
cannot  claim  indemnity  for  his  misfortune,  h 
is  called  damnum  absque  injuria,-^-*  *0N5 
without  a  wrong;  for  which  the  law  gives  n° 
remedy;  15  Ohio,  659;  11  Pick.  527;  H  A“- 
&  W.  755;  10  Mete.  371 ;  13  Wend.  261 ;  W 
N.  Y.  476;  38  N.  J.  L.  339;  53  N.  H-  44- 
See  106  Mass.  194;  L.  R.  3  H.  L.  530. 

The  obligation  violated  must  also  be  0111 
owed  to  the" plaintiff.  The  neglect  of 
which  the  plaintiff  had  no  legal  right  to  en  o 
gives  no  claim  to  damages.  Thus,  when 
postmaster  of  Rochester,  New  lork,  was 
quired  by"  law  to  publish  lists  of  l^>tters  t 
called  for  in  the  newspaper  having  the  ^hes- 
eirculation,  and  the  proprietors  of  the  ‘  1  ^ 

ter  Daily  Democrat”  claimed  to  ^ 
largest  circulation  and  to  be  entitled  .Ye 
advertising,  but  the  postmaster  rcfuse< 
it  to  them,  it  was  held  that  no  action  ^ 
lie  against  him  for  loss  of  the  pront> 
advertising.  The  duty  to  publish  m 
having  the  largest  circulation  was  no  p 


uie  largest  circulation  ir 

owed  to  the  publisher  of  that  PaP\  t]ie 
was  imposed  upon  the  postmaster  110  10r 

benefit  of  publishers  of  newspapers  ter$ 
the  advantage  of  persons  to  whom  ^ 

-  .  - - - -  Mu«..uurs  aro  _  |  were  addressed;  and  they  alone  hat  ‘  ^ 

"3-1  feelings,  bodil,  poin,  grief  of  |  “«*  * -ft-  *>  I  /  J, 


damages 
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^ITwhen  the  law  gives  judgment  on 
to  pay  money— e.  <j.  on  a  promis- 
8  c01!  ote-this  is  to  be  regarded  as  enforcing 
sorl  ‘  nnce  of  the  promise,  or  as  awarding 
fT“  for  the  breach  of  it,  is  a  question  on 
Sch  jurisconsults  have  differed.  Regarded 
•L  litter  point  ot  view,  the  default  of 
mvment  is  the  wrong  on  which  the  award 
(/damages  is  predicated. 

The  loss  must  be  the  natural  and  proxi¬ 
mate  consequence  of  the  wrong ;  2  Greenl.  Ev. 

-  256*  2  Sedgw.  Dam.  362.  Or,  as  others 
h  ive  expressed/the  idea,  it  must  be  the  44  direct 
and  necessary,”  or  “legal  and  natural,”  con¬ 
sequence.  It*  must  not  be  “remote”  or  “con¬ 
sequential.”  The  loss  must  be  the  natural 
consequence.  Every  man  is  expected— and 
may  justly  be— to  foresee  the  usual  and  nat¬ 
ural  consequences  of  his  acts,  and  for  these 
he  may  justly  be  held  accountable ;  but  not 
for  consequences  that  could  not  have  been 
foreseen;  17  Pick.  78;  3  Tex.  324;  13  Ala. 
N.  s.  490  ;  28  Me.  361 ;  2  Wise.  427  ;  1  Sneed, 
515;  4  Blaekf.  277  ;  6  Q.  B.  928.  It  must 
also  be  the  proximate  consequence.  Vague 
and  indefinite  results,  remote  and  consequen¬ 
tial,  and  thus  uncertain,  are  not  embraced  in 
the  compensation  given  by  damages.  It  can¬ 
not  be  certainly  known  that  they  are  attribu¬ 
table  to  the  wrong,  or  whether  they  are  not 
rather  connected  with  other  causes  ;  4  Jones, 
No.  C.  163 ;  1  Smith,  Lead.  Cas.  302-304. 

In  cases  of  tort  the  rule  has  been  thus  stated : 
u  The  question  is  not  what  cause  was  nearest 
in  time  or  place  to  the  catastrophe.  This  is 
not  the  meaning  of  the  maxim  causa  proxima 
,nrm  *emota  spectator.  The  proximate  cause 
18  efficient  cause,  the  one  that  sets  the 
°tlier  causes  in  operation.  The  causes  that 
llIe  ^erely  incidental,  or  instruments  of  a 
superior  or  controlling  agency,  are  not  the 
proximate  causes,  and  the  responsible  ones, 
reou?h  they  may  be  nearer  in  time  to  the 
su  ^  *s  °nly  when  the  causes  are  inde- 
pn(  ent  of  each  other  that  the  nearest  is,  of 
rse,  to  be  charged  with  the  disaster;”  per 
T& ^in?5  U.  S.  117. 

8Ust. .  10  true  inquiry  is,  whether  the  injury 
exnp1’  WaS  SUck  as>  according  to  common 
mirriiflence  an(*  the  usual  course  of  events, 
13?  ^as°nably  be  anticipated  ;”  118  Mass, 
s.  c  *aa  U  R-  10  Q-  Bt  111;  4  Col.  344  ; 


tL  Am'.  ReP*  and  note. 

44i  in  m  °  m  Hadley  v .  Baxendale,  9  Ex. 
damao-n CaS6A  .°^  contracts,  is:  “Either  such 
sidered !  hty  and  reasonably  may  be  con- 
tfc  naturally,  that  is,  according  to 

of  contra  ^°.urso  things,  from  such  breach 
be  SUl)  (  /tself,  or  such  as  may  reasonably 
ti°n  of  bo^vT  ^.ave  beon  in  the  contempla- 
Contruct  1  Partaes  at  the  time  they  made  the 
°f  it  *»  ’  tae  probable  result  of  the  breach 

b^beon  J*  R-  1.C*  P-  D-  326-  But  5t 

and  ru^e  w^l  not  raeet  all 

»  n.  'hat  in  many  cases  there  is  prae- 
b •  2i i  easure  of  damages  at  all;  6  II.  & 
The 

rcS°mg  are  the  general  principles  on 


which  the  right  to  recover  damages  is  based. 
Many  qualifying  rules  have  been  established, 
ot  which  the  following  are  among  the  more 
important  instances.  In  an  action  for  dam- 
a?e.s  an  iniury  caused  by  negligence,  the 
plaintiff  must  himself  appear  to  have  been 
free  from  fault  ;  f  or  if  his  own  negligence  in 
any .  degree  contributed  directly  to  ''produce 
the  injury,  he  can  recover  nothing.  The  law 
will  not  attempt  to  apportion  the  loss  accord¬ 
ing  to  the  different  degrees  of  negligence  of 
the  two  parties ;  1  C.  &  P.  181 ;  11  East,  60; 
7  Me.  51;  1  Iowa,  407;  17  Pick.  284;  3 
Barb.  49;  14  Ohio,  364;  3  La.  Ail.  441; 
though  this  rule  has  now  been  somewhat  re¬ 
laxed  in  favor  of  the  plaintiff ;  L.  R.  1  Ap. 
Ca.  754.  See  Negligence.  There  is  no 
right  of  action  by  an  individual  for  damages 
sustained  from  a  public  nuisance,  so  far  as  he 
only  shares  the  common  injury  inflicted  on 
the  community;  5  Co.  72.  For  any  special 
loss  incurred  by  himself  alone,  he  may  re¬ 
cover;  4  Maule  &  S.  101  ;  2  Bingh.  263  ;  1 
Bingh.  n.  c.  222;  2  id.  281 ;  3  Hill,  N.  Y. 
612;  22  Yt.  114;  7  Mete.  276;  1  Penn.  309  ; 
17  Conn.  372  ;  but  in  so  far  as  the  whole 
neighborhood  suffer  together,  resort  must  be 
had  to  the  public  remedy;  7  Q.  B.  339;  7 
Mete.  276  ;  1  Bibb,  293.  Judicial  officers 
are  not  liable  in  damages  for  erroneous  de¬ 
cisions. 

Where  the  wrong  committed  by  the  de¬ 
fendant  amounted  to  a  felony,  the  English 
rule  was  that  the  private  remedy  by  action 
was  stayed  till  conviction  for  the  felony  was 
had.  This  was  in  order  to  stimulate  the  ex¬ 
ertions  of  private  persons  injured  by  the  com¬ 
mission  of  crimes  to  bring  offenders  to  justice. 
This  rule  has,  however,  been  changed  in  some 
of  the  United  States.  Thus,  in  New  \  ork  it 
is  enacted  that  when  the  violation  of  a  rmht 
admits  of  both  a  civil  and  criminal  remedy, 
one  is  not  merged  in  the  other.  N.  Y .  Code 
of  Proc.  8  7.  And  see  15  Mass.  336  ;  -  Stor. 
59  •  Ware,  78.  When  a  servant  is  injured 
through  the  negligence  of  a  fellow-servant 
employed  in  the  same  enterprise  or  avocation, 
the  common  employer  is  not  liable  tor  dam- 
acres.  The  servant,  in  engaging,  takes  the 
risk  of  injury  from  the  negligence  of  his  fel¬ 
low-servants';  4  Mete.  Mass.  49 ;  6  La  An. 
405-  23  Penn.  384;  5  N.  Y.  493,  15  La. 
349  •  is  Ill.  550;  20  Ohio,  415;  3  Ohio  St. 
901  •  5  Exch.  343.  But  this  rule  does  not 
exonerate  the  master  from  liability  for  negj- 

pence  of  a  servant  in  a  different  employment^ 

Ce  Master.  By  the  common  law,  no  act  on 
was  maintainable  to  recover  damages  .  , 
death  of  a  human  being  ,  1 }  9  &  10 

Cush.  475.  But  in  England  by  ^ 

Viet.  c.  93,  known  as 1  Lord  C '  \^  ^  death 
it  has  been  provided  that  wl  ful  act 

of  a  person  shall  be  caused  havc 

which  would,  if  death  to  maintain  an 

entitled  the  Par^Ljin<r  shall  be  liable  not¬ 
action,  the  party  often  g  ?tatutes  have 

withstanding  the  dear  •  United  States. 

been  passed  in  several  ot 


DAMNA 


470 


DARREIN  SEISIN 


See  3  N.  Y.  489;  15  id.  432;  18  Mo.  162; 
18  Q.  B.  93. 

Excessive  or  inadequate  damages.  Even 
in  that  large  class  of  cases  in  which  there  is 
no  fixed  measure  of  damages,  but  they  are 
left  to  the  discretion  of  the  jury,  the  court 
has  a  certain  power  to  review  the  verdict,  and 
to  set  it  aside  if  the  damages  awarded  are 
grossly  excessive  or  unreasonably  inadequate. 
The  rule  is,  however,  that  a  verdict  will  not 
be  set  aside  for  excessive  damages  unless  the 
amount  is  so  large  as  to  satisfy  the  court  that 
the  jury  have  been  misled  by  passion,  preju¬ 
dice,  ignorance,  or  partiality  ;  19  Barb.  461  ; 
9  Cush.  228 ;  16  B.  Monr.  57  7  ;  22  Conn.  74  ; 
27  Miss.  68;  10  Ga.  37  ;  20  id.  428  ;  6  Rich. 
419;  1  Cal.  33,  363  ;  5  id.  410;  11  Gratt. 
697.  But  this  power  is  very  sparingly  used  ; 
and  cases  are  numerous  in* which  the  courts 
have  expressed  themselves  dissatisfied  frith 
the  verdict,  but  have  refused  to  interfere,  on 
the  ground  that  the  case  did  not  come  within 
this  rule.  See  3  Abb.  Pr.  104;  5  id.  272  • 
22  Barb.  87 ;  20  Mo.  272;  15  Ark.  345  ;  6 
Tex.  352;  9  id.  20;  16  Ill.  405;  Cowp.  230; 
2  Stor.  661;  3  id.  1;  1  Zabr.  183;  5  Mas. 
197. 

As  a  general  rule,  in  actions  of  tort  the 
court  will  not  grant  a  new  trial  on  the  ground 
of  the  smallness  of  damages;  12  Mod.  150- 

LStr  c  9A°J  2t  E‘  L'  &  E<1'  406 »  23  Conn.’ 
<4.  Uut  they  have  the  power  to  do  so  in  a 

proper  case ;  and  in  a  few  instances  in  which 
the  jury  have  given  no  redress  at  all,  when 
some  was  clearly  due,  the  verdict  lias  been  set 
a-side;  1  Cal.  450;  2  E.  D.  Sm.  349;  4  0 
917.  7 

A  late  and  important  case  on  this  subiect 
sustaining  this  view  is  reported  in  5  O  R  T) 

‘8  V8*a?121  D.  J.  62;  there  two  verdicts 
of  £5000  and  £7000,  respectively,  were  sue! 
cessively  set  aside  as  inadequate. 

In  the  cases  in  which  there  is  a  fixed  legal 
rule  regulating  the  measure  of  damages  it 
must  lie  stated  to  the  iurv  hv  1 

aw  3? 

In  so  far,  however,  as  the  mik  .  i  e* 
determination  of  question!  Ar  c  “an  houest 

twi,  projr K.ilfli 


rent 


1  Mayne ; 

DAMNA  (Rat.  dafnnii7n\  ti 
inclusive  and  exclusive  of  costs  amagcs’  both 

DAMNI  INJURIiE  ACTIO  n  *  x 
Civil  Law.  An  action  for  the  In 

by  one  who  intentionally  iniurefl  T®?6  done 
another.  Calvinus,  Lex.  J  die  beast  of 

DAMNOSA  HiEREDlTAc,  , 

given  by  Lord  Ken  von  to  tW  0  A  name 
ortv  of  a  bankrupt  which  4f)ec!,es  prop, 
valuable,  would  be  a  charge  to  tb  fr°m  °eing 

ge  t0  the  creditors* 


for  example,  a  term  ofT^TT^ 
would  exceed  the  revenue  6  the 

The  assignees  are  not  bound  to  *a 
property  ;  but  they  must  make  tl  eir  >  ?eh 
and  having  once  entered  into  nos<w  10n' 
cannot  afterwards  abandon  the  !l  n  t,,p.v 
East,  342;  3  Campb,  340.  °Perty;  j 

.  damnum  absque  injuria  n  . 

injury  without  wrong).  A  wrong 

many  cases  of  wrong  or  suffering  inflicted 
a  man  for  which  the  law  gives  no  remedy?  oft 
Ray m.  595;  11  M.&W.  755;  li  pick  W.L  ; 
Mete.  371  Thus,  if  the  owner  of  pro'S  J 
the  prudent  exercise  of  his  own  right  of  dominion 
does  acts  which  cause  loss  to  another,  it  is  dam 
nnm  absque  injuria;  2  Barb.  108;  5  id.  79 •  m 

Hi  »  83  Penu'  144  5  6ee  86  id-  401 ;  10  M 

cz>  \V.  109. 

So,  too,  acts  of  public  agents  within  the  scope 
of  their  authority,  if  they  cause  damage,  cause 
simply  damnum  absque  injuria:  Sed^v.  Dam 
29,  111  ;  8  W.  &  S.  85 ;  1  Pick.  418 ;  12  id.  467; 
23  id.  360 ;  2  B.  &  Aid.  646  ;  3  Scott,  356  ;  4  Dow] 
&  R.  195  ;  1  Gale  &  D.  589  ;  4  Rawle,  9 :  8  Cow 
U6  ;  2  Hill,  N.  Y.  466  ;  7  id.  357 ;  3  Barb.  459 
14  Penn.  214 ;  9  Conn.  436 ;  14  id.  146 ;  4  N.  Y 
195  ;  25  Vt.  49.  See  2  Zabr.  243 ;  1  Smith,  Lead 


Cas.  244  ;  and  Weeks  on  Doc.  of  Dam.  Abs.  Inj. 

DAMNUM  FATALE.  In  Civil  Law. 
Damages  caused  by  a  fortuitous  event,  or  in¬ 
evitable  accident ;  damages  arising  from  the 
act  of  God. 

Among  these  were  included  losses  by  ship¬ 
wreck,  lightning,  or  other  casualty;  also 
losses  by  pirates,  or  by  vis  major,  by  fire, 
robbery,  and  burglary ;  but  theft  was  not 
numbered  among  these  casualties.  In  gene¬ 
ral,  bailees  are  not  liable  for  such  damages. 
Story,  Bailm.  4  71. 

DANEGELT.  A  tax  or  tribute  imposed 
upon  the  English  when  the  Banes  got  a  loot- 
ing  in  their  island. 

DANELAGE.  The  laws  of  the  Panes 
which  obtained  in  the  eastern  counties  an 
part  of  the  midland  counties  of  England 
the  eleventh  century.  1  Bla.  Coni.  65. 

DANGERS  OF  THE  SEA.  See  PekU-3 

of  thk  Sea. 

DANGEROUS  WEAPON.  One  dan¬ 
gerous  to  life.  This  must  often  depend  up 
the  manner  of  using  it,  and  the  question  s 
go  to  the  jury.  A  distinction  is  made  be  * 
a  dangerous  and  a  deadly  weapon. 

241;  119  Mass.  342;  23  Tex.  579. 

DARREIN  (Fr.  dernier ).  Last.  V** 
rein  continuance ,  last  continuance. 

Duis  darrein  Continuance; 
ance. 

See 

darrein  presentment. 

Assize  of  Darrein  Presentment- 
DARREIN  SEISIN  (L.  Fr.  last  seiMj* 
A  plea  which  lay  in  some  cases  for  tm 
m  a  writ  of  right.  3  Mete.  Mass.  164  ?  ,  »ct. 
son,  Real  Act.  285.  See  1  Roscoe,  Rea 
206  ;  2  Brest.  Abstr.  345. 
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mf  The  designation  or  indication  in 
DAt;,n.‘nt  of  writing  of  the  time  and  place 
al!  JJS  where  it  was  made. 

"  11  .  nlace  is  mentioned  in  the  date  of  a 

When  the  P  unless  the  contrary  ap- 

deed*  Jie  ^  was  executed  at  the  place  of  the 
pears,  tnai »  The  word  is  derived  irom  the 
date ;  ^"TVgiven);  because  when  the  iustru- 
Latll*  t  rt  in  Latin  the  form  ran  datum,  etc. 
day  of,  etc.). 

v  date  is  necessary  to  the  validity  of  poll- 
cictof  insurance  ;  but  where  there  are  sepa- 
1  te  underwriters,  each  sets  down  the  date  of 
•  ow„  signing,  as^his  constitutes  a  separate 
contract ;  Marshall,  Ins.  336;  2  Parsons, 

Mirit  Law,  27.  Written  instruments  gene¬ 
rally  take  effect  from  the  day  of  their  date, 
but  the  actual  date  of  execution  may  be 
shown,  though  different  from  that  winch  the 
instrument  bears ;  and  it  is  said  that  the  date 
is  not  of  the  essence  of  a  contract,  but  is  es¬ 
sential  to  the  identity  of  the  writing  by  which 
it  is  to  be  proved ;  2  Greenl.  Ev.  §§  12,  13, 
489,  n.;  8  Mass.  159  ;  4  Cush.  403  ;  1  Johns. 
Cas.  91;  3  Wend.  233;  31  Me.  243  ;  32  N. 

J,  L.  513;  70  Penn.  387  ;  91  id.  17  ;  17  E. 

L.  &  Eq.  548  ;  2  Greenl.  Cruise,  Dig.  618,  n. 
And  if  the  written  date  is  an  impossible  one, 
the  time  of  delivery  must  be  shown.  Shepp. 
Touchst.  72;  Cruise,  Dig.  c.  2,  s.  61. 

A  date  in  a  note  or  bill  is  required  oidy  for 
the  purpose  of  fixing  the  time  of  payment.  If 
the  time  of  payment  is  otherwise  indicated, 
no  date  is  necessary ;  1  Ames,  Bills  and  N otes, 
145,  citing 8  Wend.  478;  4  Wliart.  252.  When 
a  note  payable  at  a  fixed  period  after  date  has 
no  date,  a  holder  may  fill  the  date  with  the 
day  of  issue ;  ibid. 

It  is  usually  presumed  that  a  deed  was  de¬ 
livered  on  the  day  of  its  date ;  but  proof  of 
the  date  of  delivery  must  be  given  if  the  cir¬ 
cumstances  were  such  that  collusion  might  be 
practised;  Steph.  Dig.  Ev.  138.  There  is  a 
similar  presumption  as  to  a  note  ;  107  Mass 
439. 

In  general,  it  is  sufficient  to  insert  the  day, 
jnonth,  and  year ;  but  in  recording  deeds  and, 
1,1  Pennsylvania,  in  noting  the  receipt  of  a  Ji. 
J(i;  or  other  writ  of  execution,  the  hour  of 
1  Option  must  be  given ;  44  Penn.  438. 

Where  a  date  is  given,  both  as  a  day  of  the 
.  and  a  day  of  the  month,  and  the  two  are  in¬ 
sistent,  the  day  of  the  month  governs.  Walk. 

|n  public  documents,  it  is  usual  to  give  not 
11 }  the  day,  the  month,  and  the  year  of  our 
wl  •  also  the  year  of  the  United  States, 
u  n  issued  by  authority  of  the  general  gov- 
nment,  or  of  the  commonwealth,  when 
jj  ,  under  its  authority.  See,  generally, 
(H  °9\  r  r*  Obligations  ;  Comyns,  Dig*  Fait 

Burr  Di?'  tk-  32>  c-  21>  ss‘  1-6  ;  1 

•  60  ?  Dane,  Abr.  Index. 

niW,^Tl0N-  In  Civil  Law.  The  act  of 

wh;,ig  ?oni«tBing.  It  differs  from  donation, 

PiS18affift: 


gift;  dation,  on  the  contrary,  is 
tho  .Something  without  anv  liberality :  as 
ae  giving  0f  an  office. 


DATION  EN  PAIEMENT.  In  Civil 
Law.  A  giving  by  the  debtor  and  receipt  by 
the  creditor  of  something  in  payment  of  a  debt 
instead  of  a  sum  of  money. 

It  is  somewhat  like  the  accord  and  satisfaction 
of  the  common  law.  16  Toullier,  n.  45  ;  Potliier, 
Vente ,  n.  601.  Dation  en  paiement  resembles  in 
some  respects  the  contract  of  sale  ;  dare  in  solu- 
tum  eat  quasi  vendere .  There  is,  however,  a  very 
marked  difference  between  a  sale  and  a  dation 
en  paiement.  First.  The  contract  of  6ale  is  com¬ 
plete  by  the  mere  agreement  of  the  parties  ;  the 
dation  en  paiement  requires  a  delivery  of  the 
thing  given.  Second.  When  the  debtor  pays  a 
certain  sum  which  he  supposed  he  was  owing, 
and  he  discovers  he  did  not  owe  so  much,  he  may 
recover  back  the  excess  ;  not  so  when  property 
other  than  money  has  been  given  in  payment. 
Third.  He  who  has  in  good  faith  sold  a  thing  of 
which  he  believed  himself  to  be  the  owner,  is  not 
precisely  required  to  transfer  the  property  of  it  to 
the  buyer ;  and  while  he  is  not  troubled  in  the 
possession  of  the  thing,  he  cannot  pretend  that 
the  seller  has  not  fulfilled  his  obligations.  On 
the  contrary,  the  dation  en  paiement  is  good  only 
when  the  debtor  transfers  to  the  creditor  the 
property  in  the  thing  which  he  has  agreed  to  take 
in  payment ;  and  if  the  thing  thus  delivered  be 
the  property  of  another,  it  will  not  operate  as  a 
payment.  Pothier,  Vente,  nn.  602, 603,  604.  See 
1  Low.  C.  53. 

DATIVE.  A  word  derived  from  the  Ro¬ 
man  law,  signifying  “appointed  by  public 
authority.”  Thus,  "in  Scotland,  an  executor- 
dative  is  an  executor  appointed  by  a  court  of 
justice,  corresponding  to  an  English  adminis¬ 
trator .  Mozley  &  W.  Die. 

DAUGHTER.  An  immediate  female  de¬ 
scendant. 

DAUGHTER- IN-LAW .  The  wife  of 

one’s  son. 

The  space  of  time  which  elapses 
while  the  earth  makes  a  complete  revolution 

on  its  axis.  ,  .  .  u 

A  portion  of  such  space  of  time  which,  by 
usage  or  law,  has  come  to  be  considered  as 
the^whole  for  some  particular  purpose. 

The  space  of  time  which  elapses  between 
two  successive  midnights.  2  Bla.  Com.  141. 

That  portion  of  such  space  of  time  during 
which  the  sun  is  shining. 

Generally,  in  legal  signification,  tlie  term  in¬ 
cludes  the  time  elapsing  from  one  midnight  to 
Hip  succeeding  one ;  2  Bla.  Com.  141 ;  89  Penn. 
>22  •  but  it  is  also  used  to  denote  those  hours 
during  which  business  is  ordinarily  transaged 
( frequently  called  a  business  day)  5 
is  well  as  that  portion  of  time  during  which  the 
sun  is  above  the  horizon  (called,  sometimes. 

Star  day),  and,  to  addition t tot  of  the 

morning  or  evening  during  which  sumo 
his  light  is  above  for  the  features  of  a  mnt 
reasonably  discerned ;  Co.  3d  lust.  63 , 9  Mass.  lot. 

By  custom,  the  word  day  niaj  e  ™  ® 

stood  to  include  working-days  on  y , 

121.  In  a  similar  manner  °nl£  * 

number  of  hours  le*.  ,‘h" ffltk  da," 
which  the  work  actually  continued  ea  j 

5  Hill,  437.  blic  holidays  falling 

Sundays  and  other  P  ified  by  a  statute 
within  the  number  ol  ‘  arc  0ften  omitted 

for  the  performance  o 
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from  the  computation,  as  not  being  judicial  days ; 
1  Rob.  (Ya.)  676 ;  17  Gratt.  109  ;  12  Ga.  93  ;  46 
Mo.  17.  But  see  31  Cal.  271.  When  the  day  of 
performance  of  contracts,  other  than  instruments 
upon  which  days  of  grace  are  allowed,  falls  on 
Sunday,  or  other  public  holiday,  it  is  not  counted, 
and  the  contract  may  be  performed  on  Monday  ; 
20  Wend.  205 ;  27  N.  J.  L.  68.  See  1  Sandf.  664. 

The  time  for  completing  commercial  contracts 
is  not  limited  to  banking  hours ;  5  La.  An.  514. 

A  day  is  generally,  but  not  always,  re¬ 
garded  in  law  as  a  point  of  time ;  and  frac¬ 
tions  will  not  be  recognized  ;  15  Ves.  257  ;  2 
B.  &  Aid.  586;  20  Vt.  653;  11  Mass.  204. 
And  see  9  East,  154;  4  Campb.  397  ;  11 
Conn.  17;  3  On.  Att.  Gen.  82;  11  How. 
Pr.  193.  (See  Fraction  of  a  Day.) 

It  is  said  that  there  is  no  general  rule  in 
regard  to  including  or  excluding  days  in  the 
computation  of  time  from  the  day  of  a  fact 
or  act  done,  but  that  it  depends  upon  the 
reason  of  the  thing  and  the  circumstances  of 
the  case;  5  East,  244;  9  Q.  B.  141  ;  6  M. 
&  W.  55;  15  Mass.  193;  19  Conn.  376. 
And  see,  also,  5  Co.  1  a ;  Dougl.  463;  3 
Term,  623  ;  4  Nev.  &  M.  378;  5  Mete.  439; 
9  Wend.  346;  9  N.  H.  304;  5  Ill.  420;  24 
Penn.  272.  Perhaps  the  most  general  rule 
is  to  exclude  the  first  day  and  include  the 
last.  Such  is  the  rule  as  to  negotiable  paper ; 
1  Dan.  Neg.  Instr.  496 ;  4  Am.  L.  Reg.  N. 
S.  224  and  note;  40  Penn.  372.  See,  gene¬ 
rally,  2  Sharsw.  Bla.  Com.  141,  n. 

The  rule  now  generally  followed  seems  to  be 
that  not  only  in  mercantile  contracts,  but  also 
in  wills  and  other  instruments,  and  in  the  con¬ 
struction  of  statutes,  the  day  of  the  date,  or  the 
day  of  the  act  from  which  a  future  time  is  to  be 
ascertained,  is  to  be  excluded ;  19  Conn.  376  *  28 
Barb.  284  ;  37  Mo.  574 ;  23  Ind.  48.  5 

DAY  BOOK.  In  Mercantile  Law.  An 

account-book  in  which  merchants  and  others 
make,  entries  of  their  daily  transactions. 
I  his  is  generally  a  book  of  original  entries, 
and,  as  such,  may  be  given  in  evidence  to 
prove  the  sale  and  delivery  of  merchandise 
or  of  work  done. 

DAY  RULE.  In  English  Practice.  A 

rule  or  order  oi  the  court  by  which  a  prisoner 
on  civil  process,  and  not  committed,  is  enabled 

in  term-time  to  go  out  of  the  prison  and  its 
rule  or  bounds.  Tidd,  Pr  96  ]  Alw.l  i  j 
by  5  &  6  Viet.  c.  22.  ^  '  Abolished 

DAYS  IN  BANK.  In  English  Prao 

tice.  Days  of  appearance  in  the  court  of 

By  the  common  law,  the  defendant  t*  n 
three  full  days  In  which  to  make  hfa  aowod 
in  court,  exclusive  of  the  day  of  *  appeara,1<‘e 
return-day  named  in  the  writ ;  3  bS^?1 “°r 
Upon  hi6  appearance,  time  is  UKualw  °m'  278 - 
him  for  pleading ;  aud  this  is  called 
day,  or,  as  it  is  more  familiarly  exureSSi  ^  h,m 
ttnuance.  3  Bla.  Com.  316.  Ven  t^’a“n- 
ended  by  discontinuance  or  by  judgment  iv”1,,58 
efendant,  he  is  discharged  from  further  the 
ance,  and  is  said  to  go  thereof  sine  rfiT  a.tJ?nd- 
day-  See  Continuance.  ™  dle<  Wlthout 


DAYS  OP  GRACE.  Certain 

lowed  to  the  acceptor  of  a  bill  or  tk  3)8  a,‘ 
o  ..  ,  D1U  or  the 


of  a  note  in  which  to  make  payment  • 
dition  to  the  time  contracted  fir  hi  a  & 
or  note  itself.  ^  bill 

They  are  so  called  because  formerly  ft. 
were  allowed  as  a  matter  of  favor-  but  tfy 

stnm  of  mom  Vi  ante  In  ..11 _  ?  -  >  the 


custom  of  merchants  to  allow  such  2.  # 
grace  having  grown  into  law,  and  been  sane 
tioned  by  the  courts,  all  bills  of  exchange 
by  the  law  merchant  entitled  to  days  of  gSe Z 
of  right.  The  statute  of  Anne  makim-  prom 
issory  notes  negotiable  confers  the  same richt 
on  those  instruments.  This  act  has  been  rjen 
erally  adopted  throughout  the  United  States* 
and  the  days  of  grace  allowed  are  three  *  6  W* 
&  S.  179  ;  Chitty,  Bills;  Byles,  Bills/  ' 

Where  there  is  an  established  usage  of  the 
place  where  the  bill  is  payable  to* demand 
payment  on  the  fourth  or  other  day  instead 
of  the  third,  the  parties  to  it  will  be  bound 
by  such  usage  ;  5  How.  317  ;  9  Wheat  582; 
1  Smith,  Lead.  Cas.  41  7.  When  the  last  day 
of  grace  happens  on  Sunday  or  a  general 
holiday,  as  the  Fourth  of  July,  Christmas- 
day,  etc.,  the  bill  is  due  on  the  day  previous, 
and  must  be  presented  on  that  day  in  order 
to  hold  the  drawer  and  indorsers ;  2  Caines, 
Cas.  195;  2  Caines,  343;  7  Wend.  460;  8 
Cow.  203;  1  Johns.  Cas.  328;  4  Dali.  127; 
5  Binn.  541  ;  4  Yerg.  210;  10  Ohio,  507;  1 
Ala.  295;  3  N.  II.  14.  Days  of  grace  are, 
for  all  practical  purposes,  a  part  of  the  time 
the  bill  has  to  run,  and  interest  is  charged  on 
them;  2  Cow.  712;  14  La.  An.  265;  1  Dan. 
Neg.  Instr.  489. 

Our  courts  always  assume  that  the  same 
number  of  days  are  allowed  in  other  countries; 
and  a  person  claiming  the  benefit  of  a  foreign 
law  or  usage  must  prove  it ;  8  Johns.  189 ;  13 
N.  Y.  290;  2  Yt.  129;  7  Gill  &  J.  78;  9 
Pet.  33  ;  4  Mete.  Mass.  203.  When  properly 
proved,  the  law  of  the  place  where  the  bill  or 
note  is  payable  prescribes  the  number  of  day s 
of  grace  and  the  manner  of  calculating  them, 
1  Denio,  367  ;  Story,  Pr.  Notes,  §§  216,  24,. 
The  tendency  to  adopt  as  laws  local  usages  or 
customs  has  been  materially  checked ;  8  1  • 
Y.  190.  By  tacit  consent,  the  banks  in  *  lW 
York  city  have  not  claimed  days  of  gr&ce  0Ij 
bills  drawn  on  them  ;  but  the  courts  refust 
to  sanction  the  custom  as  law  or  usage;  0 
Wend.  673.  , 

According  to  law  and  usage,  days  of  p 
are  allowed  on  bills  payable  at  the  loilowi  c 
places  according  to  this  table: — 

Altona  and  Hamburg ,  twelve  days. 

Bremen  and  Denmark ,  eight  days. 

United  States  of  America ,  three  davs, 
eept  Vermont,  where  no  grace  is  »110 
and  Louisiana,  where,  although  on  In  * 
notes  made  and  payable  in  the  state  tin  ^ 
days  are  allowed,  the  bill  is  consider^  ^ 
due  without  the  grace  for  purposes  of 
In  New  York,  bills  on  bank  corporations 
not  entitled  to  grace,  by  statute.  . 

Great  Britain  and  Ireland ,  Berlin , 

Vienna ,  three  days. 
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Antwerp,  Genoa ,  France,  Leg - 
A  -ivsic,  Naples,  Palermo,  Rotterdam , 
lorn,  ’ 

nonn'  .7  Rio  Janeiro,  Bahia,  fifteen  days. 

BJm  l -fort-on-the-Main  (Sundays  and  holi- 
dafn  Included),  four  days. 

d!  fcrmny,  since  1871,  none. 

<  mn  vary  in  different  parts,— generally 

tyav  ’  foreign  and  eight  on  inland  bills ; 
'fS IVhen  bills  are  drawn  a,  i 
e  rtein  (late  fixed,  no  grace.  Bills  at  sight 
are  not  entitled  to  grace;  nor  are  any  bills, 
unless  accepted. 

Sweden,  six  days. 

Lisbon  and  Oporto,  fifteen  days  on  local 
bills  and  six  on  foreign ;  but  if  not  previously 
accepted,  do  grace. 

For  a  more  complete  list,  see  Cliitty,  Bills, 
11th  ed.  (1878). 

Days  of  grace  are  computed  in  America  by 
adding  three  days  to  the  term  of  the  bill  or 
note,  irrespective  of  the  fact  that  the  day  on 
which  the  bill  would  be  due  without  the  days 
of  grace  is  a  Sunday  or  holiday.  Bankers’ 
checks  are  payable  on  demand,  without  days 
of  grace ;  and  the  same  rule  applies  to  bills  or 
notes  payable  on  demand.  See  21  Am.  L. 
Reg.  7,  n. 

DAYS  OF  THE  WEEK.  Sunday, 
Monday,  Tuesday,  Wednesday,  Thursday, 
Friday,  Saturday. 

The  court  will  take  judicial  notice  of  the 
days  of  the  week ;  for  example,  when  a  writ 
ot  inquiry  was  stated  in  the  pleadings  to  have 
been  executed  on  the  fifteenth  of  June,  and 
upon  an  examination  it  was  found  to  be  Sun¬ 
day,  the  proceeding  was  held  to  be  defective ; 
Tortesc.  373  ;  Stra.  387. 

DAYSMAN.  An  arbitrator,  umpire,  or 
elected  judge.  Cowel. 

DAYWERE.  As  much  arable  land  as 
C0U  (1  be  ploughed  in  one  day’s  work.  Cowel. 

DE  ADMENSURATIONE.  Of  ad¬ 
measurement. 

writ  of  admeasurement  of  dower, 
a  wbere  the  widow  has  had  more  dower 
bv  **er  ^lan  she  is  entitled  to.  It  is  said 

rrUa  ?/e  t10  he  where  either  an  infant  heir  or  his 
inf am  »  -mat*e  8uctl  assignment,  at  6uit  of  the 
Bk  rvx leir  'yhose  rights  are  thus  prejudiced.  2 
ever  nS  1:5(5 ;  ?itzto  N.  B.  348.  It  seems,  how- 
luiant  h  -aU  assiSIlril^Dt  by  a  guardian  binds  the 
beir  can  ei^un<1  ^at  after  6UCh  assignment  the 
Ind  !  i  7ave  bis  writ  of  admeasurement ;  2 

P.  ’  \  ptok.  314 ;  37  Me.  509  ;  1  Washb.  R. 

tore,  whiM?  °u  Writ  admeasurement  of  pas- 
dueeachnn  lle®  where  the  quantity  of  common 
notbeen  ®everal  having  rights  thereto  has 
^XSSrtal,MS  ;  3  Bla.  ‘Com.  38.  See  Ad- 
Dij  EMEnt  op  Do  web. 

bovine, ■5lrT^-TB  PROBANDA  (Lat.  for 
A  wr‘t  wbich  lay  to  summon 
of  th«  ),.•  th<l  Purpose  of  determining  the  age 
‘••s  ostaf,.  F  ,  a  ff'Uaut  in  capite  who  claimed 
257.  M  ^ing  of  full  age.  Fitzh.  N.  B. 

(Ut  1omL^CATIONE  PACIBN0A 

nakuig  allowance).  A  writ  to  allow 


the  collectors  of  customs,  and  other  such  officers 

It  was  directed  to  the  treasurer  and  barons 
oi  the  exchequer. 

DE  ANNUA  PENSIONE  (Lat.  of  an¬ 
nual  pension).  A  writ  by  which  the  kin", 
having  due  unto  him  an  annual  pension  from 
auy  abbot  or  prior  for  auy  of  his  chaplains 
which  he  will  name  who  is  not  provided  with 
a  competent  living,  demands  it  of  the  said 
abbot  or  prior  for  the  one  that  is  named  in 
the  writ.  Fitzh.  N.  B.  231 ;  Termes  de  la 
Ley,  Annua  Pensione. 

DE  ANNUO  REDITU  (Lat.  for  a  yearly 
rent).  A  writ  to  recover  an  annuity,  no  mat¬ 
ter  how  payable.  2  Reeve,  Hist.  Eng.  Law, 
258. 

DE  APOSTATA  CAPIENDO  (Lat.  for 
taking  an  apostate).  A  writ  directed  to  the 
sheriff  for  the  taking  the  body  of  one  who, 
having  entered  into  and  professed  some  order 
of  religion,  leaves  his  order  and  departs  from 
his  house  and  wanders  in  the  country.  Fitzh. 
N.  B.  233;  Termes  de  la  Ley,  Apostata 
Capiendo. 

DE  ARBITRATIONS  PACTA  (Lat. 
of  arbitration  had).  A*  writ  formerly  used 
when  an  action  was  brought  for  a  cause 
which  had  been  settled  by  arbitration.  "Wat¬ 
son,  Arb.  256. 

DE  ASSISA  PROROGANDA  (Lat. 
for  proroguing  assize).  A  writ  to  put  oil  an 
assize  issuing  to  the  justices  where  one  of  the 
parties  is  engaged  iu  the  service  of  the  king. 

DE  ATTORN ATO  RECIPIENDO  (Lat. 
for  receiving  an  attorney).  A  writ  to  compel 
the  judges  to  receive  an  attorney  and  admit 
him  for  the  party.  Fitzh.  N.  B.  156  b. 

DE  AVERIIS  CAPTIS  IN  WITH¬ 
ERNAM  (Lat.  for  cattle  taken  in  wither¬ 
nam).  A  writ  which  lies  to  take  other  cattle 
of  the  defendant  where  he  has  taken  and  car¬ 
ried  away  cattle  ol  the  plaintitl  out  of  the 
country,  so  that  they  cannot  be  reached  by 
replevin.  Termes  de  la  Ley ;  3  Bla.  Com. 
149. 

DE  AVERIIS  REPLEGIANDIS 

(Lat.).  A  writ  to  replevy  beasts.  3  Bla. 
Com.  149. 

DE  AVERIIS  RETORNANDIS  (Lat. 
for  returning  cattle).  Used  of  the  pledges i  in 
the  old  action  of  replevin.  2  Reeve,  Hi*  • 
Eng.  Law,  177. 

de  BENE  ESSE  (Lat.  formally;  condi¬ 
tionally;  provisionally).  A  j^orthe  tune  to 
applied  to  certain  acts  deemed  fo 
be  well  done  or  until  an 

avoidance.  It  is  equivalent  ^  ^  commonly 
with  which  meaning  the  p  ™c,aration  js  filed 
employed.  Forexampl  ,  witness 

or  delivered,  special  bad  '  ‘  r 0vision- 

is  examined,  etc.,  de  bene  esse,  i 
ally;  8  Bla.  Com.  < S8J >•  dg  lmp  esse 
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testimony  of  an  important  witness  from  death 
by  reason  of  age  or  dangerous  illness,  or  where 
lie  is  the  only  witness  to  an  important  faet ;  1 
Bland,  Ch.  238  ;  3  Bibb,  204  ;  16  Wend.  601. 
In  such  ease,  if  the  witness  be  alive  at  the  time 
of  trial,  his  examination  is  not  to  be  used  ;  2 
Dan.  Ch.  Pr.  1111.  .  J  . 

To  deelare  de  bene  esse  is  to  declare  in  a 
bailable  action  subject  to  the  contingency  of 
bail  being  put  in  ;  and  in  such  case  the  decla¬ 
ration  does  not  become  absolute  till  this  is 
done;  Graham,  Pr.  191. 

When  a  judge  has  a  doubt  as  to  the  propri¬ 
ety  of  finding  a  verdict,  he  may  direct  the 
jury  to  find  one  de  bene  esse  ,*  which  verdict, 
if  the  court  shall  afterwards  be  of  opinion  that 
it  ought  to  have  been  found,  shall  stand. 
Bacon,  Abr.  Verdict  (A).  See,  also,  11  S. 
&  It.  84. 

DE  BIEN  ET  DE  MAL.  See  De  Bono 
et  Malo. 

DE  BONIS  ASPORTATIS  (Lat.  for 

goods  carried  away).  The  name  of  the  action 
for  trespass  to  personal  property  is  trespass 
de  bonis  asportatis.  Bull.  N.  P.  836  ;  1 
Tidd,  Pr.  5. 

DE  BONIS  NON.  See  Administrator 
de  Bonis  Non. 

DE  BONIS  PROPRIIS  (Lat.  of  his  own 

goods).  A  judgment  against  an  executor  or 
administrator  which  is  to  be  satisfied  from  his 
own  property. 

When  an  executor  or  administrator  has  been 
guilty  of  a  devastavit ,  he  is  responsible  for  the 
loss  which  the  estate  has  sustained  de  bonis 
propriis.  He  may  also  subject  himself  to  the 
payment  of  a  debt  of  the  deceased  de  bonis 
propriis  by  his  false  plea  when  sued  in  a  rep¬ 
resentative  capacity :  as,  if  he  plead  plene 
administravit  and  it  be  found  against  him,  or 
a  release  to  himself  when  false.  In  this  latter 
case  the  judgment  is  de  bonis  testatoris 
et  si  nony  de  bonis  propriis.  1  Wins.  Saund. 
o36  6,  n.  10;  Bacon,  Abr.  Executor  (B,  3). 

DE  BONIS  TESTATORIS  (Lat.  of  the 
goods  of  the  testator).  A  judgment  rendered 
against  an  executor  which  is  to  be  satisfied 
out  of  the  goods  or  property  of  the  testator : 
( istinguished  from  a  judgment  de  bonis  pro¬ 
priis.  1 

DE  BONIS  TESTATORIS  AC  SI 

(Lat.  from  the  goods  of  the  testator,  if  he  has 
any,  and,  if  not,  from  those  of  the  executor ). 
A  judgment  rendered  where  an  executor 
falsely  pleads  any  matter  as  a  release,  or 
generally,  in  any  ease  where  he  is  to  be 
charged  m  case  his  testator’s  estate  is  insuffi- 
aent.  1  Wms.  Saund.  366  ft ;  Bacon  Abr 
Executor  (B,  3)  ;  2  Arclib.  Pr.  I4g.  ’ 

DE  BONO  ET  MALO  (Lat.  for  good  or 
HI}.  A  person  accused  ol  crime  was  said  to 
put  himself  upon  his  country  de  hono  et  malo 
1  He  french  phrase  de  lien  et  de  mal  has  the 
same  meaning. 

issm>dl7ial  7!t  °-f  ?ao1  deUvei%  one  being 

Butd  lor  each  prisoner :  now  superseded  by 


the  general  commission  of  panl  a,.v 
Bla.  Com.  270.  8  deUverJ.  4 

DE  CALCETO  REPARENDO 

A  writ  for  repairing  a  highway  (i;„„  .  ,1)- 
the  sheriff,  commanding  him  to’dbt  ^  t0 
inhabitants  of  a  place  to  rep”} &  «* 
Beg.  Orig.  154;  Blount.  '“S'1’1!- 

DE  C ARTIS  REDDENDIS  (Lat  f 
restoring  charters) .  A  writ  to  secure  the  f 
livery  of  charters ;  a  writ  of  detinue  m 
Orig.  159  b.  ^ 

DE  CATALLIS  REDDENDIS  (Lat 
for  restoring  chattels).  A  writ  to  secure  the 
return  specifically  of  chattels  detained  from 
the  owner.  Cowel. 

DE  CAUTIONE  ADMITTENDA  (Lat. 
for  admitting  bail) .  A  writ  directed  to  a 
bishop  who  refused  to  allow  a  prisoner  to  go 
at  large  on  giving  sufficient  bail,  requiring 
him  to  admit  him  to  bail.  Fitzh.  N.  B.  63  c. 

DE  COMMUNI  DIVIDENDO.  In 
Civil  Law.  A  writ  of  partition  of  common 
property.  See  Communi  Dividendo. 

DE  CONTUMACE  CAPIENDO.  A 
writ  issuing  from  the  English  court  of  chan¬ 
cery  for  the  arrest  of  a  defendant  who  is  in 
contempt  of  the  ecclesiastical  court.  1  N.  & 
P.  685-689  ;  5  Dowl.  213,  646 ;  5  Q.  B.  835. 

DE  CURIA  CLAUDENDA  (Lat.  of  en- 
closing  a  court).  An  obsolete  writ,  to  require 
a  defendant  to  fence  in  his  court  or  land  about 
his  house,  where  it  was  left  open  to  the  injur; 
of  his  neighbor’s  freehold.  1  Crabb,  K. 
314;  6  Mass.  90. 

DE  DOMO  REPARANDA  (Lat.).  P'f 
name  of  an  ancient  common-law  writ,  bj  J 1U 
one  tenant  in  common  might  compel  1 
tenant  to  concur  in  the  expense  ot  rep 
the  property  held  in  common  ;  8  d.  *  •  * 

1  Thomas,  Co.  Litt.  216,  note  17,  and  P- 

DE  DONIS,  THE  STATU^jg 

fully,  De  Donis  Conditionahbvs , 
conditional  gifts).  The  statute  o 
ster  the  Second,  13  Edw.  1.  c-  ‘  pventthe 

The  object  of  the  statute  was  o  p  a 
alienation  of  estates  by  those  w  o  ^  w  jg. 
part  of  the  estate  in  such  a  J»aD”  f  tafce  sub- 
feat  the  estate  of  those  who  wti  -,r0yjdin? 
sequently.  This  was  eflecte  ^  of  b'* 
that,  in  grants  to  a  man  and  tae  «  thefflU 
body  or  the  heirs  male  ol  his  ’ording (0 

of  the  donor  should  be  obsery  ,  gift  (f* 

the  form  expressed  in  the  <  u  ts  so 
formam  doin') ;  that  the  t0  "j 

r»:n(eT=d“^.o^Vg 

statute  was  the  origin  of  the  perpeWr ^ 
or  estate  tail,  and  by  mtroi .  i  ^fngthei>^ 
it  built  up  great  estates  and  sW  &  a 

power  of  the  barons.  See  Ba  B* 

Tail;  1  Cruise,  Dig-  70 ? 

271 .  See  Conditional  b  >  for  y 

DE  DOTE  ASSIGNANDA^u(lillg  t 
signing  dower).  A  wrl 
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- .  iwwtor  to  assign  dower  to  the  widow 

fSSS N- B- *• 

nr  DOTE  UNDE  NIHIL  HABET 

n,j dower  in  that  whereof  she  has  none) . 
Kit  of  dower  wliich  lay  for  a  widow  where 
A  ?rt  of  her  dower  had  been  assigned  to  a 
"mP'w  It  is  now  much  disused ;  but  a  form 
S;«Ur,nf  it  is  still  much  used  in  the 
fee* 1  Ststes-  f.Kunt,  “1  Sterns,  Real 
Act.  802;  1  Washb.  R.  1  •  23°. 

nE  EJECTIONE  FIRM.®.  A  writ 
which  lav  at  the  suit  of  the  tenant  for  years 
8„ainst  the  lessor,  reversioner,  remainderman, 
or  stranger  who  had  himself  deprived  the 
tenant  of  the  occupation  of  the  land  during 
his  term.  3  Bla.  Com.  199.  Originally  lying 
to  recover  danifiges  only,  it  cume  to  bo  u>cu 
to  recover  the  rest  of  the  term,  and  then 
generally  the  possession  of  lands.  Involv¬ 
ing.  in  the  question  of  who  should  have  pos 
session,  the  further  question  of  who  had  the 
title,  it  gave  rise  to  the  modern  action  of 
ejectment.  Brooke,  Abr.  5  Adams,  Ejectin.; 

3  Bla.  Com.  199  et  seq. 

DE  ESTOVERIIS  HABENDIS  (Lat. 
to  obtain  estovers)*  A  writ  which  lay  lor  a 
woman  divorced  a  mensa  et  thoro  to  recover 
her  alimony  or  estovers.  1  Bla.  Com.  441 
DE  EXCOMMUNICATO  CAPIENDO 
(Lat.  for  taking  one  who  is  excommunicated). 

A  writ  commanding  the  sheriff  to  arrest  one 
who  was  excommunicated,  and  imprison  him 
till  he  should  become  reconciled  to  the  church. 

3  Bla.  Com.  102. 

DE  EXCOMMUNICATO  DELIBE- 
RANDO  (Lat.  for  freeing  one  excommuni¬ 
cated).  A  writ  to  deliver  an  excommunicated 
person,  who  has  made  satisfaction  to  the 
church,  from  prison.  3  Bla.  Com.  102. 

DE  EXONERATIONE  SECT-S3.  A 
writ  to  free  the  king’s  ward  from  suit  in  any 
court  lower  than  the  court  of  common  pleas 
during  the  time  of  such  wardship. 

DE  FACTO.  Actually ;  in  fact ;  in  deed. 
A  term  used  to  denote  a  thing  actually  done. 

An  officer  de  facto  is  one  who  performs  the 
duties  of  an  office  with  apparent  right,  and 
under  claim  and  color  of  an  appointment,  but 
.Without  being  actually  qualified  in  law  so  to 
37  Me.  423. 

An  officer  in  the  actual  exercise  of  cxecu 
l'e  power  would  be  an  officer  de  facto ,  and 
^  such  distinguished  from  one  who,  being  le- 
&aiv  entitled  to  such  power,  is  deprived  of  it, 
TSU(‘h  a  one  being  an  officer  de  jure  only, 
n  officer  holding  without  strict  legal  autho- 
5  2  Kent,  295.  An  officer  de  facto  is 
cquently  considered  an  officer  de  jure ,  and 
validity  allowed  his  official  acts  ;  10  S. 
*/V25°;  iCoxe,  318;  10  Mass.  290;  15 
if  [8°;  25  Conn.  278;  28  Wise.  364;  24 
Jonb*  5*7’1  37  Me.  423;  19  N.  H.  115  5- 
55pS’^°-C.124;  2  Swan.  87  ;  68  Me.  201; 
99T?no  468;  45  Miss.  151;  8  How.  Pr.  363, 
Yervr  n  20  i  86  IU*  2^3  ;  38  Conn.  449  (a 
v  *ully  considered  case);  s.  c.  9  Am.  lvcp. 


409;  73  N.  C.  546.  But  this  is  so  only  so 
far  as  the  rights  of  the  public  and  third  per¬ 
sons  are  concerned.  In  order  to  sue  or  defend 
in  his  own  right  as  a  public  officer,  he  must  be 
so  de  jure;  89  Ill.  347.  An  officer  de  facto 
incurs  no  liability  by  his  mere  omission  to  act; 

77  N.  Y.  378  ;  59  How.  Pr.  404. 

An  officer  acting  under  an  unconstitutional 
law,  acts  bv  color  of  title,  and  is  an  officer  de 
facto;  56  Penn.  436. 

Contracts  and  other  acts  of  de  facto  directors 
of  corporations  are  valid;  Green’s  Brice,  Ul¬ 
tra  Vires ,  522,  n.  c  ;  70  N.  C*  348  ;  35  Mo. 

13  ;  21  Penn.  131. 

An  officer  de  facto  is  primd  facie  one  de 
jure;  21  Ga.  217. 

A  government  de . facto  signifies  one  com¬ 
pletely,  though  only  temporarily,  established 
in  the  place  of  the  lawful  government ;  42 
Miss.  651 ,  703  ;  43  Ala.  204.  See  De  J ure  ; 
Austin,  Jur.  Lect.  vi.  p.  336. 

A  wife  de  facto  only  is  one  whose  marriage 
is  voidable  by  decree  ;  4  Kent,  36. 

Blockade  de  facto  is  one  actually  main¬ 
tained  ;  1  Kent,  44  et  seq . 

DE  HiERETICO  COMBURENDO 
(Lat.  for  burning  a  heretic).  A  writ  which 
lay  where  a  heretic  had  been  convicted  of 
heresy,  had  abjured,  and  had  relapsed  into 
heresy.  It  is  said  to  be  very  ancient.  4  Bla. 
Com.  46. 

DE  HOM1NE  CAFTO  IN  WITHER¬ 
NAM  (Lat.  for  taking  a  man  in  withernam). 

A  writ  to  take  a  man  who  had  carried  away  a 
bondman  or  bondwoman  into  another  country 
beyond  the  reach  of  a  writ  of  replevin.  3  Bla. 
Com.  129. 

DE  HOMINE  REPLEGIANDO  (Lat. 
for  replevying  a  man).  A  writ  which  lies  to 
replevy  n  man  out  of  prison,  or  out  of  the 
custody  of  a  private  person,  upon  giving 
security  to  the  sheriff  that  the  man  shall  be 
forthcoming  to  answer  any  charge  against  him. 
Fitzh.  N.  B. 66 ;  3  Bla.  tom.  1 29.  lhe  stat¬ 
ute— which  had  gone  nearly  out  of  use,  having 
been  superseded  by  the  writ  ol  habeas  corpus 

_ has  been  revived  within  a  few  years  in  some 

of  the  United  States  in  an  amended  and  more 
effectual  form.  It  can  be  used  only  tor  the 
benefit  of  the  person  imprisoned.  1  Kent, 
404  .1.;  Mass.  Gen.  Stat.  c.  144,  §  42  et  seq.  ; 
34  Me.  136  ;  2  N.  Y.  Rev.  Stat.  561,  §  Id. 

de  IDIOTA  INQUIRENDO.  An  old 

common-law  writ,  long  obsolete,  to  >"0^ 

whether  a  man  be  an  uhot  or  not ,  - 

^  mORBMBNTO 

Costs  de  increment,  cos^  P[ad(lition  to  the 
is,  which  the  court  assc&y  •  See  Costs 
damages  established  bj  tin.  J 
de  Incremento. 

„„  .  /T  .,f  The  full  term  is, 
DE  INJURIA  (  •  •  fa/i  causa,  of 
de  injuria  sua  pr°pr *  cuuse  .  0r,  where 

i,i, »”?  re,idM 
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In  Pleading,  The  replication  by  which 
in  an  action  of  tort  the  plaintiff  denies  the 
effect  of  excuse  or  justification  offered  by  the 
defendant. 

It  can  only  be  used  where  the  defendant 
pleads  matter  merely  in  excuse  and  not  in 
justification  of  his  act.  It  is  confined  to  those 
instances  in  which  the  plea  neither  denies  the 
original  existence  of  the  right  which  the  de¬ 
fendant  is  charged  with  having  violated,  nor 
alleges  that  it  has  been  released  or  extin¬ 
guished,  but  sets  up  some  new  matter  as  a 
sufficient  excuse  or  cause  for  that  which  would 
otherwise  and  in  its  own  nature  be  wrongful. 
It  cannot,  therefore,  be  properly  used  when 
the  defendant's  plea  alleges  any  matter  in  the 
nature  of  title,  interest,  authority,,  or  matter 
of  record;  8  Co.  66  ;  1  B.  &  P.  76  ;  4  Johns. 
159.  note  ;  5  id,  112  ;  12  id.  491  ;  1  Wend. 
126  ;  8  id.  129  ;  25  Vt.  328  ;  12  Mass.  506  ; 
11  Pick.  379  ;  38  N.  J.  L.  98;  Steph.  PI. 
276. 

The  English  and  American  cases  are  at 
variance  as  to  what  constitutes  such  legal 
authority  as  cannot  be  replied  to  by  de  inju¬ 
ria .  Most  of  the  American  cases  hold  that 
this  replication  is  bad  whenever  the  defend¬ 
ant  insists  upon  a  right,  no  matter  from  what 
source  it  mav  be  derived ;  and  this  seems  to 
be  the  more  consistent  doctrine. 

If  the  plea  in  any  sense  justifies  the  act, 
instead  of  merely  excusing  it,  d$  injuria  can¬ 
not  be  used;  4  Wend.  577;  1  Hill,  N.  Y. 
78;  13  Ill.  80.  The  English  cases,  on  the 
other  hand,  hold  that  an  authority  derived 
from  a  court  not  of  record  may  be  traversed 
by  the  replication  de  injuria;  *3  B.  &  Ad.  2. 

The  plaintiff  may  confess  that  portion  of  a 
plea  which  alleges  an  authority  in  law  or  an 
interest,  title,  or  matter  of  record,  and  aver 
that  the  defendant  did  the  act  in  question 
de  injuria  sua  propria  absque  residua  causce , 
of  his  own  wrong  without  the  residue  of  the 
cause  alleged  ;  1  Hill,  N.  Y.  78;  2  Am.  Law 
Reg.  246  ;  Steph.  PI.  276. 

The  replication  de  injuria  puts  in  issue  the 
whole  of  the  defence  contained  in  the  plea ; 
and  evidence  is,  therefore,  admissible  to  dis^ 
prove  any  material  averment  in  the  whole 
plea;  8  Co.  66  ;  11  East.  451;  10  Bincrh 
157  ;  8  W  end.  129;  14  Wall.  613.  In  Eng¬ 
land,  however,  by  a  uniform  course  of  deci¬ 
sions  in  their  courts,  evidence  is  not  admissible 
under  the  replication  de  injuria  to  a  plea  for 
instance,  of  moderate  ctetigavit  or  molliter 
manus  imposuit ,  to  prove  that  an  excess  of 
force  was  used  by  the  defendant ;  but  it  is 
necessary  that  such  excess  should  be  specially 
pleaded  Ihere  must  be  a  new  assignment  • 
2  Cr.  M.  &  II.  338;  1  Bingh.  317:  T  Bin^i’ 
N.  c.  380;  3  M.  &  W.  150.  ’  g  * 

In  this  country,  on  the  other  hand,  thorn*}, 
some  of  the  earlier  cases  followed  the  English 
doctrine,  later  cases  decide  that  the  plamtiff 
Pk‘a<l  ?PeciaI1>' in  such  a  case1.  It  is 

tho  ^  thmi “  n°  new  Causc  to  assign  when 
act  complained  of  is  the  same^  that  is 
attempted  to  be  justified  by  the  plea.  There 


fore  the  fact  of  the  act  being  - 

part  of  the  plea,  and  is  one  of  the  r  *  * 
brought  in  issue  by  de  injuria;  and  evSw* 
is  admissible  to  prove  an  exe<*«-  .?nce 

Though  a  direct  traverse  of  several  p0int3 
going  to  make  up  a  single  defence  in  a  Ta 
will  be  bad  for  duplicity,  yet  the  general  I 
plication  de  injuria  cannot  be  objected  to  ot 
this  ground,  although  putting  the  samp 
number  of  points  in  issue;  3  B.  &  Ad  1  •  o- 
Vt.  330;  2  Bingh.  x.  c.  579;  3  Tyrwh.  491° 
Hence  this  mode  of  replying  has  a  great  ad 
vantage  when  a  special  plea  has  been  resorted 
to,  since  it  enables  the  plaintiff  to  traverse  all 
the  facts  contained  in  any  single  point,  instead 
of  being  obliged  to  rest  his  cause  on  an  issue 
joined  on  one  fact  alone. 

In  England  it  is  held  that  de  injuria  may 
be  replied  in  assumpsit ;  2  Bingh.  x.  c.  579  • 

7  Robinson’s  Prac.  680,  etc. 

In  this  country  it  has  been  held  that  the  use 
of  de  injuria  is  limited  to  actions  of  tort;  2 
Pick.  357.  But  in  New  Jersey  it  may  be 
used  in  actions  ex  contractu ,  wherever  a  spe¬ 
cial  plea  in  excuse  of  the  alleged  breach  of 
contract  can  be  pleaded,  as  a  general  traverse 
to  put  in  issue  every  material  allegation  in  the 
plea ;  38  N.  J.  L.  98.  Whether  de  injuria 
can  be  used  in  actions  of  replevin  seems,  even 
in  England,  to  be  a  disputed  question.  The 
following  cases  decide  that  it  may  be  so  used ; 
9  Bingh.  756  ;  3  B.  &  Ad.  2;  contra ,  1 
Chitty,  PI.  622. 

The  improper  use  of  de  injuria  is  now  held 
to  be  only  a  ground  of  general  demurrer ;  6 
Dowl.  502.  Where  it  is  improperly  em¬ 
ployed,  the  defect  will  be  cured  by  a  verdict ; 
5  Johns.  112;  Hob.  76;  1  T.'Raym.  50. 
See,  generally,  11  Am.  L.  Reg.  577  ;  Cro- 
gate’s  Case,  i  Sm.  Lead.  Cas.  247. 

DE  JUDAISMO,  STATUTUM.  The 
name  of  a  statute  passed  in  the  reign  of 
Edward  I.,  which  enacted  severe  and  absurd 
penalties  against  the  Jews.  Barrington,  Stat. 
197. 

The  Jews  were  exceedingly  oppressed  during 
the  middle  ages  throughout  Christendom,  an 
are  so  6till  in  some  countries.  In  France,  a  ** 
was  a  serf,  and  his  persou  and  goods  belonged 
the  baron  on  whose  demesnes  he  lived.  He 
not  change  his  domicil  without  permission  01 
baron,  who  could  pursue  him  as  a  fugitive  e\  ^ 
on  the  domains  of  the  king.  Like  an  artici. 
commerce,  he  might  be  lent  or  hired  for  a  tun  , 
or  mortgaged.  If  he  became  a  Christian, 
conversion  wa6  considered  a  larceny  of  the  ’ 
and  his  property  and  goods  were  counsca 
They  were  allowed  to  utter  their  prayers  °  ) 
a  low  voice  and  without  chanting.  The>  e 
not  allowed  to  appear  in  public  witboo® 
badge  or  mark  of  distinction.  x 

were  forbidden  to  employ  Jews  of  eltn* 
as  domestics,  physicians,  "or  surgeons,  a  w 
sion  to  the  bar  was  forbidden  to  Jews.  ^ 
w  ere  obliged  to  appear  in  court  iD  ^r&ontbeIn ; 
they  demanded  justice  for  a  wrong  ^°Pe  te  to 
and  it  was  deemed  disgraceful  to  an 
undertake  the  cause  of  a  Jew.  If  aJc*Sto 
in  court  against  a  Christian,  he  was  ot  i  - 
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'  ,  „  thP  ten  names  of  God  and  invoke  a 

f«'oar  ,  '  imprecations  against  himself  if  he 
thousand  >•  gexuai  intercourse  between 

man  and  a  Jewess  was  deemed  a 
a  Cbristift  nature>  an(i  was  punishable  with 
crime  agai  Quia  est  rem  habere  cum  cane, 

4  a  Christiano  cum  Judcea  qum  CANIS 

remitur-  sic  comburi  debet.  1  Fournel,  Hist. 
g-JS*  W3,  HO-  See  Merlin,  Repert. 

fifth  book  of  the  Decretals  it  is  provided 
v  ?  •/.  Tew  have  a  servant  that  desireth  to  be 
‘Christian,  the  Jew  shall  be  compelled  to  sell 
wm  to  a  Christian  for  twelve-pence ;  that  it  shall 
„7he  lawful  for  them  to  take  any  Christian  to 
L their  servant;  that  they  may  repair  their  old 
^acUues,  but  not  build  new  ;  that  it  shall  not 
^lawful  for  them  to  open  their  doors  or  win¬ 
dows  on  Good  Friday ;  that  their  wives  shall 
neither  have  Christian  nurses,  nor  themselves  be 
nurses  to  Christian  women  ;  that  they  wear  dif¬ 
ferent  apparel  from  the  Christians,  whereby  they 
mav  be  known,  etc.  See  Ridley's  View  of  the 
Civ",  and  Eccl.  Law,  part  1,  chap.  5,  sect.  7,  and 
Madox,  Hist,  of  Exch.,  as  to  their  condition  in 
England. 

DE  JURE.  Rightfully;  of  rinjit;  law¬ 
fully;  by  legal  title.  Contrasted  with  de 
facto  (which  see).  4  Bla.  Com.  77. 

Of  right:  distinguished  from  de  gratia 
(by  favor).  Bylaw:  distinguished  from  de 
cequitate  (by  equity). 

A  government  de  jure ,  but  not  de  facto, 
is  one  deemed  lawful,  which  has  been  sup¬ 
planted;  a  government  de  jure  and  also  de 
facto  is  one  deemed  lawful,  which  is  present 
or  established  ;  a  government  de  facto  is  one 
deemed  unlawful,  but  which  is  present  or 
established.  Any  established  government, 
be  it  deemed  lawful  or  not,  is  a  government 
de  facto .  Austin,  Jur.  sec.  vi.  336.  See 
1)e  Facto 

DE  LA  PLUS  BELLE  (Fr.  of  the  fair^ 
es0*  A  kind  of  dower;  so  called  because 
^signed  from  the  best  part  of  the  husband’s 
estate.  It  was  connected  with  the  military 
tenures,  and  was  abolished,  with  them,  by 
12  Car.  11.  cap.  24.  Littleton,  §  48  ;  2 
bla.  Com.  132,  135;  1  Washb.  R.  P.  149,  n. 

DE  LIBERTATIBUS  ALLOCANDIS 

(bat.  for  allowing  liberties).  A  writ,  of  vari- 
?.,,s  fo’ms,  to  enable  a  citizen  to  recover  the 
iberties  to  which  he  was  entitled.  Fitzh.  N 
229;  R0g.  Qrig.  262. 


fp  I  -  »  •  W  W  wk  A  1  ^  w  - /  ' 

name  of  a  writ  directed  to  the  sheriff, 
11  ecting  him  to  inquire  by  good  and  lawful 
en  whether  the  party  charged  is  a  lunatic 
it  l10*’  See  4  Rawle,  234  ;  1  Whart.  52  ;  5 
Akk  vr2l7;  6  Wend.  497;  19  Hun.  292  ;  7 
Cas.  425;  31  N.  J.  Eq.  203. 

bniwm?  Pra°tice  is  now  regulated  by  the 
Vi,  t l  06  &  17  Viet.  c.  70,  and  25  &  26 

upon  uJ under  which  the  lord  chancellor, 
Hon  in  5  0n  or  information,  grants  a  commi*- 
$U.  nature  of  this  writ;  2  Stepli.  Com. 

and  a  \  n^ed  States  the  practice  is  similar , 
KeWY;?^l°n  of  lunacy  is  appointed.  In 
Ro  !>  is  a  state  commissioner  of  lunacy, 

his  oot  8o^I0(l.  Jur.  Ins.;  Oldron.  Jud.  Asp. 
3  Abb.  N.  C.  187-2S8. 


«  o  - 

DELUNATICO  INQUIRBNDO  (Lat.). 

^  tlHlRP  n  .1  a  ^  olwiv,  ll 


DE  M ANU C APTI ARE  (Lat.  of  main- 
prize).  A  writ,  now  obsolete,  directed  to  the 
sheriff,  commanding  him  to  take  sureties  for 
the  prisoner’s  appearance, — usually  called 
mainpernors — and  to  set  him  at  large.  Fitzh. 
N.  B.  250;  1  Hale,  PI.  Cr.  141  ;  Coke,  Bail 
Mairtp.  c.  10;  Reg.  Orig.  268  b. 

DE  MEDIETATE  LINGUiE.  SeeMK- 
DIETATE  LlNGU.E. 

DE  MEDIO  (Lat.  of  the  mesne).  A  writ 
in  the  nature  of  a  writ  of  right,  which  lies 
where  upon  a  subinfeudation  the  mesne  (or 
middle)  lord  suffers  his  under-tenant  or  ten¬ 
ant  par  avail  to  be  distrained  upon  by  the 
ord  paramount  for  the  rent  due  him  from  the 
mesne  lord.  Booth,  Real  Act.  136 ;  Fitzh. 
N.  B.  135  ;  3  Bla.  Com.  234  ;  Co.  Litt.  100  a. 

DE  MELIORIBUS  DAMNIS  (Lat.). 
Of  the  better  damages.  When  a  plaintiff 
has  sued  several  defendants,  and  the  damages 
have  been  assessed  severally  against  each,  he 
has  the  choice  of  selecting  the  best,  as  he 
cannot  recover  the  whole.  This  is  done  by 
making  an  election  de  melioribus  damnis . 

DE  MERCATORIBUS,  THE  STA¬ 
TUTE.  The  statute  of  Acton  Burnell.  See 
Acton  Burnell. 

DE  MODO  DECIMANDI  (Lat.  of  a 

manner  of  taking  tithes). 

A  prescriptive  manner  of  taking  tithes, 
different  from  the  general  law  of  taking 
tithes  in  kind.  It  is  usually  by  a  compensa¬ 
tion  either  in  work  or  labor,  and  is  generally 
called  a  modus,  1  Keb.  162;  1  Rolle,  Abr. 
649 ;  1  Lev.  179  ;  Cro.  Eliz.  446  ;  Salk.  657 ; 
2  P.  Wms.  462;  2  Russ.  &  M.  102;  4 
Y.  &  C.  269,  283  ;  12  East,  35;  2  Bla.  Com. 
29  et  seq.  ;  3  Steph.  Com.  130. 

DE  NON  DECIMANDO  (Lat.  of  not 
taking  tithes).  An  exemption  by  custom  from 
pavin^  tithes  is  said  to  be  a  prescription  de 
non  decimando.  A  claim  to  be  entirely  dis¬ 
charged  of  the  payment  of  tithes,  and  to  pay 
no  compensation  in  lieu  of  them  ;  Cro.  Lhz. 
511 ;  3  Bla.  Com.  31. 

DE  NOVI  OPERIS  NUN  Cl  ATIONE 
(Lat  )  In  Civil  Law.  A  form  of  injunc¬ 
tion  or  interdict  which  lies  in  some  cases  for 
the  party  aggrieved,  where  a  thing  is  intended 
to  he  done  against  his  right.  Thus,  where 

one  buildeth  a  house  contrary  to  the  usual  and 

received  form  of  building,  to  the  injury  o  hw 
neighbor,  there  lieth  such  an  injunction,  wln;n 
being  served,  the  offender  is  either •to .  <  Jew 
from  hi.  wk  or  ,0  p.«  »  : **. £ 


sect.  8. 

DE  NOVO  (Lat.).  An.eW  ’  reversed 
a  judgment  upon  “  JJe  by  the  court 
on  error  for  some  m.  J  ™  J de  is 

"  J*rin  oir  -h«.  the  «~  »• 

submitted  to  a  jur}  • 
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DE  ODIO  ET  ATIA  (Lat.  of  hatred  and 
ill  will).  A  writ  directed  to  the  sheriff,  com¬ 
manding  him  to  inquire  whether  a  person 
charged  with  murder  was  committed  upon  just 
cause  of  suspicion,  or  merely  propter  odium  et 
attain  (through  hatred  and  ill  will)  ;  and  if 
upon  the  inquisition  due  cause  of  suspicion  did 
not  appear,  then  there  issued  another  writ  for 
the  sheriff  to  admit  him  to  bail.  3  Bla.  Com. 
128.  This  was  one  of  the  many  safeguards 
by  which  the  English  law  early  endeavored  to 
protect  the  innocent  against  the  oppression  of 
the  powerful  through  a  misuse  of  its  forms.  The 
writ  was  to  issue  of  course  to  any  one,  without 
denial,  and  gratis .  Bracton,  1.  3,  tr.  2,  ch.  8  ; 
Magna  Charta,  c.  26;  Stat.  Westm.  2  (13 
Edw.  I.),  c.  29.  It  was  restrained  by  stat. 
Gloucester  (6  Edw.  I.),  c.  9,  and  abolished  by 
28  Edw.  III.  c.  9,  but  revived,  however,  on  the 
repeal  of  this  statute,  by  the  42  Edw.  III.  c.  1 . 
Co.  2d  Inst.  43,  55,  315.  It  has  now  passed 
out  of  use.  3  Bla.  Com.  129.  See  Assize. 

DE  FARCO  FRACTO  (Lat.  of  pound- 
breach).  A  writ  which  lay  where  cattle 
taken  in  distress  were  rescued  by  their  owner 
after  being  actually  impounded.  Fitzh.  N. 
B.  100;  3  Bla.  Com.  146  ;  Reg.  Orig.  116  5; 
Co.  Litt.47  5. 

DE  PARTITIONE  FACIENDA  (Lat. 

for  making  partition).  The  ancient  writ  for 
the  partition  of  lands  held  by  tenants  in 
common. 

DE  PERAMBULATIONE  FACIENDA 

(Lat.  for  making  a  perambulation).  A  writ 
which  lay  where  there  was  a  dispute  as  to  the 
boundaries  of  two  adjacent  lordships  or  towns, 
directed  to  the  sheriff,  commanding  him  to 
take  with  him  twelve  discreet  and  lawful 
knights  of  his  county  and  make  the  perambu¬ 
lation  and  set  the  bounds  and  limits  in  cer¬ 
tainty.  Fitzh.  N.  B.  309,  D.  A  similar 
provision  exists  in  regard  to  town-lines  in 
Connecticut,  Maine,  Massachusetts,  and  New 
Hampshire,  by  statute.  Conn.  Rev.  Stat.  tit. 
3,  c.  7;  Me.  Rev.  Stat.  c.  15;  Mass.  Gen.  Stat. 
c.18,§3;  N.  H.  Laws  (1842),  c.  7.  Andsee 
1  Greenl.  Ev.  §  146. 

DE  PLEGIIS  ACQUIETANDIS  (Lat. 

for  clearing  pledges).  A  writ  which  lay  where 
one  had  become  surety  for  another  to  pay  a 
sum  of  money  at  a  specified  day,  and  the 
principal  faded  to  pay  it.  If  the  surety  was 
obliged  to  pay,  he  was  entitled  to  this  writ 
apmst  his  principal ;  Fitzh.  N.  B.  37  C:  3 
Reeve,  Hist.  Eng.  Law.  65. 

PR-iEROG-A-TIVA  REGIS  (Lat  of 

the  king’s  prerogative).  The  statute  17  Edw 
i.  st.  1,  c.  9,  defining  the  prerogatives  of  the 
crown  on  certain  subjects,  but  especially 
directing  that  the  king  shall  have  ward  of  the 

waste  andfin T*  <Jing  the  prof,ts  wl^o>.t 
Com  5oJ.fi  dl"g  ’em  nccessarics  ;  2  Steph. 

(HtEf£ROP?IETATE  probanda 


ant  claims  property  in  the  chattels  . 
and  the  sheriff  makes  a  return  a ,J  ^.evipd 
The  writ  directs  the  sheriff  to  summon1^7, 

o la,m ;  and,  ,f  they  find  f„r  tte  fcfj  ”  « 

sheriff  merely  returns  their  findim?  V , 
plaintiff  is  not  concluded  by  such  findine  v 
may  come  into  the  court  above  and  h-L  * 
it.  Hamm.  N.  P.  456.  'Crse 

This  writ  has  been  superseded  in  Endarul 
bythe  “summons to  interplead;’’  inPennsvl 
vania  and  Delaware  the  “claim  property 
bond  is  a  convenient  substitute  for  the  old 
practice,  and  similar  to  this  is  the  practice 
under  the  N ew  Y ork  Code.  Morr.  Repl.  304 

DE  QUOTA  LITIS  (Lat).  In  Civil 
Law.  A  contract  by  which  one  who  has  a 
claim  difficult  to  recover  agrees  with  another 
to  give  a  part,  for  the  purpose  of  obtaining  his 
services  to  recover  the  rest.  1  Duval,  n.  201. 
Sec  Champerty. 

DE  RATIONABILI  PARTE  BONO- 

RUM  (Lat.  of  a  reasonable  part  of  the  goods). 
A  writ,  long  since  obsolete,  to  enable  the 
widow  and  children  of  a  decedent  to  recover 
their  proper  shares  of  his  personal  estate.  2 
Bla.  Com.  492.  The  writ  is  said  to  be 
founded  on  the  customs  of  the  counties,  and 
not  on  the  common-law  allowance.  Fitzh. 
N.  B.  122,  L.  See  Custom  of  London. 

DE  RATIONABILIBUS  DIVISIS 
(Lat.  for  reasonable  boundaries).  A  writ 
which  lies  to  determine  the  boundaries  between 
the  lands  of  two  proprietors  which  lie  in  differ¬ 
ent  towns.  The  writ  is  to  be  brought  by  one 
against  the  other.  Fitzh.  N.  B.  128,  M;  3 
Reeve,  Hist.  Eng.  Law,  48. 

DE  RECTO  DE  ADVOCATIONE  (Lat. 
of  right  of  advowson  ;  called,  also,  le  droit  de 
advocatione) .  A  writ  which  lay  to  restore 
the  right  of  presentation  to  a  benefice,  for  rum 
who  had  an  advowson,  to  himself  and  heirs  w 
fee  simple,  if  he  was  disturbed  in  the  pre¬ 
sentation.  Year  B.  39  Hen.  VI.  20 
Fitzh.  N.  B.  30,  B. 

DE  REPARATIONS  FACIENDA 

(Lat.).  The  name  of  a  writ  which  lies  <9 
one  tenant  in  common  against  the  othe^on 
cause  him  to  aid  in  repairing  the  comn 
property.  8  B.  &  C.  269.  , 

DE  RETORNO  HABENDO 
The  name  of  a  writ  issued  alter  a 
has  been  given  in  replevin  that  the  do  e  .  ^ 
should  have  a  return  of  the  goods  rep  L 
See  3  Bouvier,  Inst.  n.  3376.  _niaw 

The  judgment  for  defendant  jedges 

is  pro  retorno  habendo .  Plamtul  s  P 
are  also  so  called ;  see  Morr.  RePA' » 

PLEVIN‘  /T  ♦  of  ^ 

de  salva  guardia  (Lat*  °s  of 

guard).  A  writ  to  protect  the  P  gnglish 
strangers  seeking  their  rights  in  J  r 
courts.  Reg.  Orig.  26.  /T  t  of 

DE  SCUTAGIO  HABENDO  4 

having  scutage).  A  writ  which  la) 
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,(>ld  ia„d9  of  the  king  by  knight’s  service, 
homage,  fealty,  and  escuage  were 
W  wll‘5  nt  t0  recover  the  services  or  tee  due 
appenuaii »  ht  failed  t0  accompany  the 

in  C1fe  wir°  It  lay  also  for  the  tenant  in 
klUCwho  had  paid  his  fee,  against  his  ten- 
2  ’  Fitzh.  N.  B.  83,  C. 

DB  SECTA  AD  MOLENDINUM  (Lat. 
of  suit  to  a  mill).  A  writ  which  lietli  to  com- 
°\s““  to  continue  his  custom  (of  grinding) 
SVSl  TBU.Co».M»iPitth.  N.  a. 
122,  M;  2  Reeve,  Hist.  Eng.  Law,  55. 

DE  SON  TORT  (Fr.).  Of  his  own  wrong. 
This  term  is  usually  applied  to  a  person  who, 
having  no  right  to  meddle  with  the  aflairs  or 
estate  of  a  deceased  person,  yet  undertakes  to 
do  so,  by  acting  as  executor  of  the  deceased. 
See  Executor. 

DE  SON  TORT  DEMESNE  (Fr.).  Of 
his  own  wrong.  See  1)e  Injuria. 

DE  SUPERONERATIONE  PASTU 

RjE  (Lat.  of  surcharge  of  pasture).  A  writ 
lving  where  one  who  had  been  previously 
impleaded  in  the  county  court  was  again  im¬ 
pleaded  in  the  same  court  for  surcharging 
common  of  pasture,  and  the  cause  wits  re¬ 
moved  to  Westminster  Hall.  Reg.  Jur.  36  b. 
DE  T ALLAGIO  NON  CONCEDENDO 
(Lat.  of  not  allowing  talliage).  The  name 
given  to  the  statutes  25  and  34  Edw.  I.,  re¬ 
stricting  the  power  of  the  king  to  grant  talliage. 
Co.  2d  Inst.  532 ;  2  Reeve,  Hist.  Eng.  Law, 
104.  See  Talliage. 

DE  UNA  PARTE  (Lat.).  A  deed  de 
una  parte  is  one  where  only  one  party  grants, 
gives,  or  binds  himself  to  do  a  thing  to  another. 
It  differs  from  a  deed  inter  partes  ( q .  v.). 
Bouvier,  Inst.  n.  2001. 

DE  UXORE  RAPTA  ET  ABDUCTA 
(Lat.  of  a  wife  ravished  and  carried  away). 
A  kind  of  writ  of  trespass.  Fitzh.  N.  B.  89, 
0;  3  Bla.  Com.  139. 

.  DE  VENTRE  INSPICIENDO  (Lat.  of 
inspecting  the  belly).  A  writ  to  inspect  the 
Wy  where  a  woman  feigns  to  be  pregnant,  to 
see  whether  she  is  with  child.  It  lies  for  the 
leir  presumptive  to  examine  a  widow  sus¬ 
pected  to  be  feigning  pregnancy  in  order  to 
^nable  a  supposititious  heir  to  obtain  the  es- 
ate;  i  Bla.  Com.  456  ;  2  Steph.  Com.  287  ; 

Eliz-  556  j  Cro.  Jac.  685 ;  2  P.  Wins. 
69}!  21  Viner,  Abr.  547. 

It  lay  also  where  a  woman  sentenced  to 
eatij  pleaded  pregnancy;  4  Bla.  Com.  495. 
*[s  writ  has  been  recognized  in  America. 
1  Lhandl-  Am.  Cr.  Tr.  381. 

h  Dh  V*?INETO  (Lat.  from  the  neighbor- 
son'  ^ie  was  anciently  directed  in 

Tulle^ases  *°  summon  a  iury  de  vicineto.  3 
Com.  360. 

WARRANTIA  CHARTiE  (Lat. 
er/arr;,nty°f  charter).  This  writ  lieth  prop- 
d eol  lCre  a  man  d°th  enfeoff  another  by 
r  ( \ and  bindeth  himself  and  heirs  to  wnr- 
)  ♦  Is  ow,  if  the  defendant  be  impleaded 


in  an  assize,  or  in  a  writ  of  entry  in  the  na¬ 
ture  of  an  assize,  iu  which  actions  he  cannot 
vouch,  then  he  shall  have  the  writ  against 
the  feoffer  or  his  heirs  who  made  such  war¬ 
ranty.  Fitzh.  N.  B.  134,  D ;  Cowel;  Termes 
de  la  Ley  ;  Blount ;  3  Reeve,  Hist.  Eng.  Law, 
55.  Abolished  by  3  &  4  Will.  IV.  c.  27. 

DE  WARRANTIA  DIEI.  A  writ 
which  lay  for  a  party  in  the  service  of  the 
king  who  was  required  to  appear  in  person 
on  a  certain  day,  commanding  the  justices 
not  to  record  his  default,  the  king  certifying 
to  the  fact  of  such  service.  Fitzh.  N.  B.  36. 

DEACON.  In  Ecclesiastical  Law.  The 
lowest  degree  of  holy  orders  in  the  Church  of 
England.  2  Steph.  Com.  660;  Mozley  &  W. 
DEAD  BODY.  A  corpse. 

To  take  up  a  dead  body  without  lawful 
authority,  even  for  the  purpose  of  dissection, 
is  a  misdemeanor,  for  which  the  offender  may 
be  indicted  at  common  law ;  1  Russell,  Cr. 
414 ;  1  D.  &  R.  13  ;  R.  &  R.  366,  n.  b ;  10 
Pick.  38;  4  Blackf.  328;  19  Pick.  304;  1 
Greenl.  226  ;  2  Chitty,  Cr.  L.  35;  This  of¬ 
fence  is  punished  by  statute  in  New  Hamp¬ 
shire;  Laws,  339,  340;  in  Vermont;  Laws, 
368,  c.  361 ;  in  Massachusetts;  Gen.  Stat.  c. 
165,  §  37  ;  8  Pick.  370;  11  id.  350;  19  id. 
304  ;  in  New  York  ;  2  Rev.  Stat.  688.  See 
1  Russ.  414,  n.  A.  There  can  be  no  larceny 
of  a  dead  body ;  2  East,  PI.  Cr.  652  ;  12  Co. 
106  ;  but  may  be  of  the  clothes  or  shroud  upon 
it;  13  Pick.  402;  12  Co.  113;  Co.  3d  Inst. 
110;  1  Greenl.  226. 

In  England,  where  a  son  had  removed, 
without  leave,  the  body  of  his  mother  from 
the  burial-ground  of  a  congregation  of  Prot¬ 
estant  dissenters,  to  bury  it  iu  church  ground, 
it  was  held  that  he  was  guilty  of  a  misde¬ 
meanor  at  common  law,  and  that  it  was  no 
defence  to  such  a  charge  that  his  motives  were 
pious  and  laudable;  1  Dearsl.  &  B.  1G0;  s. 
c.  7  Cox,  C.  C.  214.  But  where  the  master 
of  a  workhouse,  having  as  such  the  lawful 
possession  off  the  bodies  of  paupers  who  died 
therein,  arid  who  therefore  was  authorized 
under  the  statute  to  permit  the  bodies  of  such 
paupers  to  undergo  anatomical  examination, 
unless  to  his  knowledge  the  deceased  person 
had  expressed  in  his  lifetime,  in  the  manner 
therein  mentioned,  his  desire  to  the  contrary, 
“or  unless  the  surviving  husband  or  wife, 
or  any  known  relative,  of  the  deceased  per¬ 
son,  should  require  the  body  to  be  interred 
without  such  examination/'  in  order  to  pre¬ 
vent  the  relatives  of  the  deceased  paupers 
from  making  this  requirement,  and  to  lead 
them  to  believe  that  the  bodies  were  burn* 
without  dissection,  showed  the  bodies  o  le 
relatives  in  coffins,  and  caused  the  aPPeara^ 
of  a  funeral  to  be  gone  through,  am  .  i  g 
by  this  fraud  prevented  the  relives  from 

making  the  requirement,  then  so  <  , 

for  dissection,  he  was  held  not  to  be  indictable 

at  common  law;  1  Dearsl-  ■ ■  " 

The  nreventing  a  dead  bod)  from  being 
buried  if  also  an  indictable  offence;  2  Term, 
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734  ;  4  East,  460;  1  Russ.  Cr.  415,  416, 
note  A.  To  inter  a  dead  body  found  in  a 
river,  it  seems,  would  render  the  offender 
liable  to  an  indictment  for  a  misdemeanor, 
unless  he  first  sent  for  the  coroner ;  1  Keny. 
250.  The  leaving  unburied  the  corpse  of  a 
person  for  whom  the  defendant  is  bound  to 
provide  Christian  burial,  as  a  wife  or  child,  is 
an  indictable  misdemeanor,  if  he  is  shown  to 
have  been  of  ability  to  provide  such  burial ; 
2  Den.  325. 

The  laws  of  Indiana  (2  R.  S.  p.  473)  pro¬ 
hibit  the  removal  of  a  dead  body  without  the 
consent  of  a  near  relative  or  of  the  deceased 
in  his  lifetime.  The  laws  of  Louisiana,  Cali¬ 
fornia,  Connecticut,  Vermont,  and  Ohio  rec¬ 
ognize  the  interest  of  the  relatives  of  a  de¬ 
ceased  person  in  his  body. 

in  4  Bradf.  Sur.  502,  a  learned  report  by 
S.  B.  Ruggles  lays  down  these  conclusions, 
substantially : — 

1.  Neither  a  corpse  nor  its  burial  is  subject 
to  ecclesiastical  cognizance. 

2.  The  right  to  bury  a  corpse  and  preserve 
it  is  a  legal  right. 

3.  Such  right,  in  the  absence  of  testamen¬ 
tary  disposition,  is  in  the  next  of  kin  (so  in 
13  lnd.  138). 

4.  The  right  to  protect  the  corpse  includes 
the  right  to  preserve  it  by  burial,  to  select 
the  place  of  sepulture,  and  to  change  it  at 
pleasure. 

5.  If  the  burial-place  be  taken  for  public 
use,  the  next  of  kin  must  be  indemnified  for 
removal  and  reinterring,  etc.  Approved  by 
the  Sup.  Crt.  N.  Y.  (1856). 

A  widow  who  allows  her  husband  to  be 
buried  in  a  certain  place  may  not  disturb  his 
remains  ;  42  Penn.  293.  When  one  in  accord¬ 
ance  with  his  own  wishes  was  buried  in  his 
own  lot  by  his  widow,  and  she  removed  his 
remains,  she  was  ordered,  in  equity,  to  restore 
them;  10  R.  I.  227 ;  8.  c.  14  Am.  Rep.  672, 
and  note  by  Mr.  Thompson  (fully  treating 
the  whole  subject). 

A  son  is  not  allowed  to  remove  his  father’s 
remains  against  his  mother’s  wishes  ;  Secor’s 
case,  see  10  Alb.  L.  J.  70,  with  note.  After  in¬ 
terment,  the  control  over  a  dead  body  is  in 
the  next  of  kin  living.  But  if  they  differ 
about  its  disposal,  equity  will  not  help  its  re¬ 
moval.  Where  a  corpse  has  been  properly 
buried,  it  is  doubtful  if  even  the  next  of  kin 
can  remove  it;  16  Am.  L.  Reg.  155  (see  full 
note  to  this  case).  Where  a  wife  allowed  her 
husband  s  remains  to  be  placed  temporarily 
m  a  vault  in  New  York,  and  his  father  re*- 
moved  them  to  his  own  vault,  held,  that,  in  the 
absence  of  a  request  by  the  deceased  husband 
in  his  lifetime,  the  widow  might  control  the 
place  of  burial,  but  that  she  could  not,  under 
the  circumstances,  disturb  their  repose  and 
take  them  to  Kentucky;  Weld  y.  Walker  a 
late  Massachusetts  case  (1881)  in  23  Alb  V 
183;  s.  c.  17  Can.  L.  J.  184.  *  * 

bee  further  Bingh.  Christ.  Antiq. ;  Tyler 
Am.  Eccl.  Law ;  Burton’s  The  Burial  Ques¬ 


tion;  The  Law  ofBurials7~anon 
Burial;  Corpse;  20  Ch.  Div.  659  bce 
DEAD-BORN.  A  dead-bom  child  • 
be  considered  as  if  it  had  never  been  'l t0 
ccived  or  born ;  in  other  words,  it  is  , 

it  never  had  life,  it  being  a  maxim  of  tk 
common  law  that  mortuus  txttus  non 
exitus.  Co.  Litt.  29  b.  See  2  Paiee  n! 
35;  Domat,  liv.  pr61.  t.  2,  s.  1,  nn.  4/6:  4 
V  es.  334. 

This  is  also  the  doctrine  of  the  civil  la* 
Dig.  50.  16.  129.  Nonnasciy  etnatummori 
pan  sunt  (not  to  be  born,  and  to  be  bom 
dead,  are  equivalent).  Mortuus  exitus  non 
est  exitus  (a  dead  birth  is  no  birth).  La.  Civ. 
Code,  art.  28. 

DEAD  FREIGHT.  The  amount  paid  by 
a  charterer  for  that  part  of  the  vessel’s  capa¬ 
city  which  he  does  not  occupy  although  lie 
has  contracted  for  it. 

When  the  charterer  of  a  vessel  has  shipped 
part  of  the  goods  on  board,  and  is  not  ready 
to  ship  the  remainder,  the  master,  unless  re¬ 
strained  by  his  special  contract,  may  take 
other  goods  on  board,  and  the  amount  which 
is  not  supplied,  required  to  complete  the 
cargo,  is  considered  dead  freight .  The  dead 
freight  is  to  be  calculated  according  to  the 
actual  capacity  of  the  vessel.  3  Chitty,  Com. 
Law,  399 ;  2  Stark.  450 ;  McCull.  Com.  Die. 

DEAD  LETTERS.  Letters  transmitted 
through  the  mails  according  to  direction,  and 
remaining  for  a  specified  time  uncalled  for  by 
the  persons  addressed,  are  called  dead  letters. 

By  the  act  to  amend  the  laws  relating  to  the 
post-office  department,  March  3, 1863,  chap.  71, 
the  postmaster-general  is  authorized  to  regulate 
the  times  at  which  undelivered  letters  shall  De 
6ent  to  the  dead-letter  office,  and  for  their  return 
to  the  writers ;  and  to  have  published  a  list  o 
undelivered  letters — by  writing,  posting,  or  a - 
vertising — in  his  discretion.  If  advertised, 
must  be  in  the  newspaper  of  largest  eircuia 
regularly  published  within  the  delivery.  1 
daily  paper  i6  published  within  the  delivery, 
the  list  may  be  advertised  in  the  daily ^pap 
adjoining  delivery.  One  cent  to  be  patd .  tn  I 
lisher  for  each  letter  advertised.  Betters 
dressed  in  a  foreign  language  may  he  au'  ^ 
in  the  journal  of  that  language  most  useu* 
journal  must  be  in  the  6ame  or  adjoin  & 
livery,  .  la  resf- 

Dead  letters  containing  valuables  snai _  ^ 

istered  in  the  department ;  and  if  they  ca  the 
delivered  to  person  addressed  or  to  v  in 
contents,  so  far  as  available,  shall  be  me  tj0n 
receipts  of  department,  subject  to  rec  ntaiuiug 
within  four  years  ;  and  such  letters,  c  -  aS 
valuables  not  available,  shall  be  disp 
the  postmaster-general  shall  direct.  treaty 

Foreign  dead  letters  remain  subject 
stipulations.  ,  i8  three 

The  postage  on  a  returned  dead  leU  .  t  ,red  as 
cents,  the  single  rate,  unless  it  is  rC£\ 
valuable,  when  double  rates  are  ch*11^  *  jg  the 
By  the  act  of  July  1, 1864,  c.  19<  ,  s  ’n  ^gis- 
contents  of  dead  letters  which  have  gimll 

tered  in  the  department,  so  far  118 ’letter 
be  used  to  promote  the  efficiency  of  the 
office.  noet-o#ce 

Dead  matter  is  thus  classified  by  the  P 
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.  „nt-  unclaimed  or  refused  by  the  party 
dep*rlm°.  ..hot  whieli,  from  Its  nature,  as  ob- 

1 STL 

DEADLY  WEAPON.  See  Dangerous 

"dEAD  MAN'S  PART.  That  portion  of 
jSSoal  estate  of  a  person  deceased  winch 
£t£e  custom  of  London  became  the  admin- 

“T/th^decedent  left  wife  and  children,  this 
'  one-third  of  the  residue  after  deducting 
the  widow’s  chamber;  if  only  a  widow,  or 
only  children,  it  was  one-halt  ;  1  P.  Wms. 

©  1 1 .  Snlk.  216;  if  neither  widow  nor  chil¬ 
dren,  it  was  the  whole;  2  Show.  175.  This 
provision  was  repealed  by  the  statute  1  Jae. 
II.  c.  17,  and  the  same  made  subject  to  the 
statute  of  distributions.  2  Bla.  Com.  5,  8. 
See  Customs  of  London. 

DEAD’S  PART.  In  Scotch  Law.  The 
part  remaining  over  beyond  the  shares  secured 
to  the  widow  and  children  by  law.  Of  this 
the  testator  had  the  unqualified  disposal. 
Stair,  Inst.  lib.  iii.  tit.  4,  §  24 ;  Bell,  Diet. ; 
Paterson,  Comp.  §§  674,  848,  902. 

DEAD-PLEDGE.  A  mortgage ;  mortuum 
vadium . 

DEAF  AND  DUMB.  A  person  (leaf 
and  dumb  is  doli  capax ;  but  with  such  per¬ 
sona  who  have  not  been  educated,  and  who 
cannot  communicate  their  ideas  in  writing,  a 
difficulty  sometimes  arises  on  the  trial. 

A  case  occurred  of  a  woman  deaf  and  dumb 
who  was  charged  with  a  grime.  She  was 
brought  to  the  bar,  and  the  indictment  was 
then  read  to  her ;  and  the  question,  in  the 
usual  form,  was  put,  Guilty  or  not  guilty  ? 
1  he  counsel  for  the  prisoner  then  rose,  and 
stated  that  he  could  not  allow  his  client  to 
plead  to  the  indictment  until  it  was  explained 
to  her  that  she  was  at  liberty  to  plead  guilty 
?p  no*  Polity.  This  was  attempted  to  be  done, 
^t  Was  found  impossible,  and  she  was  dis¬ 
charged  from  the  bar  simpliciter •  When  the 
[)arty  indicted  is  deaf  and  dumb,  lie  may,  if 
understands  the  use  of  signs,  be  arraigned, 
l'lc  moaning  of  the  clerk  who  addresses 
^un  conveys!  to  him  by  signs,  and  his  signs 
hi  Ff  ^  1  (!XP^l,m‘d  to  the  court,  so  as  to  justify 
*  trial  and  the  infliction  of  punishment;  14 
1  Loach,  102;  1  Chitty,  Cr.  L.  417. 
as  a  ^rson  d°uf  and  dumb  may  be  examined 
js  Tlt!?es8»  Provided  he  can  be  sworn  ;  that 
’  u‘  is  capable  of  understanding  the  terms 
is  Jl  an^  assents  to  it,  and  if,  after  ho 
^it]  0Pn»  can  convey  his  ideas,  with  or 
p|,iH  pRn  interpreter,  to  the  court  and  jury ; 
hi8  14;  If  ho  is  able  to  communicate 

(!uirJ T  Pff(ictly  by  writing,  he  will  be  re- 

full  ml.  that  as  the  more  satisfactory 

Li  jln  /  Jnt,  if  his  knowledge  of  that  method 
V  ^  permitted  to  testify  by 

n'"of,"gn*.  i  Giwnl.  Ev.  §  366. 

i  DEap, 
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DUMB,  AND  BLIND,  a  r 

»  rtumb,  and  blind  is  considered 
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man 

an 


idiot  (7.  v .).  1  Bla.  Com.  304;  Fitzh.  N. 

B.  283  ;  2  Bouvier,  Inst.  n.  2111. 

DEAFFOREST.  In  Old  English  Law. 

To  discharge  from  being  forest.  To  free  from 
forest  laws. 

DEAN.  In  Ecclesiastical  Law.  An 

ecclesiastical  officer,  who  derives  his  name 
from  the  fact  that  he  presides  over  ten  canons, 
or  prebendaries,  at  least. 

There  are  several  kinds  of  deans,  namely : 
deans  of  chapters ;  deans  of  peculiars ;  rural 
deans  ;  deans  in  the  colleges  ;  honorary  deans ; 
deans  of  provinces. 

DEAN  AND  CHAPTER.  In  Eccle¬ 
siastical  Law.  The  council  of  a  bishop,  to 
assist  him  with  their  advice  in  the  religious 
and  also  in  the  temporal  alfairs  of  the  see.  3 
Co.  75;  1  Bla.  Com.  382;  Co.  Litt.  103, 
300 ;  Termes  de  la  Ley  ;  2  Burn,  Eccl.  Law, 
120. 

DEAN  OF  THE  ARCHES.  The  pre¬ 
siding  judge  of  the  court  of  arches.  lie  is 
also  an  assistant  judge  in  the  court  of  ad¬ 
miralty.  1  Kent,  371 ;  3  Steph.  Com.  727. 

DEATH.  The  cessation  of  life.  The 
ceasing  to  exist. 

Civil  death  is  the  state  of  a  person  who, 
though  possessing  natural  life,  has  lost  all  his 
civil  rights  and  as  to  them,  is  considered  as 
dead. 

A  person  convicted  and  attainted  of  felony  and 
senteuced  to  the  state  prison  for  life  is,  in  the 
state  of  New  York,  in  consequence  of  the  act  of 
29th  of  March,  1799,  and  by  virtue  of  the  con¬ 
viction  and  sentence  of  imprisonment  for  lile,  to 
be  considered  as  civilly  dead;  G  Johns.  llo|  * 
id.  228,  200.  And  a  similar  doctrine  anciently 
prevailed  in  other  cases  ut  common  law  in  Eng¬ 
land.  See  Co.  Litt.  133 ;  1  Sharsw.  Bla.  Com. 
182,  n. 

Natural  death  is  the  cessation  of  life. 

It  is  also  used  to  denote  a  death  which  cceurs 
bv  the  unassisted  operation  of  natural  causes,  as 
distinguished  from  a  violent  death,  or  one  caused 
or  accelerated*  by  the  interference  of  human 
agency. 

In  Medical  Jurisprudence.  The  cause, 
phenomena,  and  evidence  of  violent  death  are 
of  importance. 

An  ingenious  theory  ns  to  the  cause  of  death 
has  been  brought  forward  by  Philip,  in  bis  work 
on  Sleep  and  Death,  in  which  he  claims  that  to 
the  highest  form  of  life  three  orders  of  functions 
are  necessary,— viz.:  the  muscular, nervous,  and 
sensorial ;  that  of  these  the  two  former  arclnde- 
pemlont  of  the  latter,  and  continue  in  a  n  r 
iL  while  after  its  cessation  ;  that  they  might  tni 

continue  always,  but  for  the  thsttlrts 

dependent  on  the  process  of  respiration ,  that  this 

process  is  a  voluntary  act,  depending  I 
will,  and  that  tills  latter  is  embraced  in  the  sc 
serial  function.  In  this  view,  death  is  the  su»j 
pension  or  removal  of  the  «^orW  <Jnctlon, 
that  loads  to  the  suspension  of  j I  h  11  gJ  &  . 

the  cessation  of  respiration.  Phil  | , 

Dean,  Mod.  Jur.  418  «t  *eq. 

t  i  c.Vin.  and  indications. 

Its  phmmena,  or  ftrpnt  death 

Real  is  d.stjnftuisbable  c]0^]m\xo  than 

oCrtSr  of  the  circulation;  2, 
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cessation  of  the  respiration:  8,  the  facies 
Hippocratii, — wrinkled  brow,  hollow  eyes, 
pointed  nose,  hollow  wrinkled  temples,  ele¬ 
vated  ears,  relaxed  lips,  sunken  cheek-bones, 
and  wrinkled  and  pointed  chin ;  4,  collapsed 
and  softened  state  of  the  eye ;  5,  pallor  and 
loss  of  elasticity  in  the  skin $  6,  insensibility 
and  immobility ;  7,  extinction  of  muscular 
irritability;  8,  extinction  of  animal  heat;  9, 
muscular  rigidity;  and,  10,  the  supervening 
of  putrefaction,"  which  depends  somewhat 
upon  age,  sex,  condition  ot  the  body,  and 
cause  of  death, — also  upon  period,  place,  and 
mode  of  interment.  The  process  is  increased 
by  a  high  temperature,  moisture,  and  access 
to  air.  "Dean,  Med.  Jur.  418  et  seq. ;  Whart. 
&  S.  Med.  Jur.  c.  xii. 

Its  evidence  when  produced  by  violence . 
This  involves  the  inquiry  as  to  the  cause  of 
death  in  all  cases  of  the  finding  of  bodies 
divested  of  life  through  unknown  agencies. 
It  seeks  to  gather  all  the  evidence  that  can  be 
furnished  by  the  body  and  surrounding  cir¬ 
cumstances  bearing  upon  this  difficult  and  at 
best  doubtful  subject.  It  more  immediately 
concerns  the  duties  of  the  coroner,  but  is 
liable  to  come  up  subsequently  for  a  more 
thorough  and  searching  investigation.  As  this 
is  a  subject  of  great,  general,  and  growing 
interest,  no  apology  is  deemed  necessary  for 
presenting  briefly  some  of  the  points  to  which 
inquiry  should  be  directed,  together  with  a 
reference  to  authorities  where'the  doctrines 
are  more  thoroughly  discussed. 

The  first  point  for  determination  is,  whether 
the  death  was  the  act  of  God  or  the  result  of 
violence.  Sudden  death  is  generally  pro¬ 
duced  by  a  powerful  invasion  of  the  living 
forces  that  develop  themselves  in  the  heart , 
brain ,  or  lungs — the  first  being  called  syncope, 
the  second  apoplexy ,  and  the  third  asphyxia . 
Dean,  Med.  Jur.  426  et  seq. 

The  last  two  are  the  most  important  to  be 
understood  in  connection  with  the  subject  of 
persons  found  dead. 


In  death  from .  apoplexy ,  the  sudden  inv 
6K>n  of  the  brain  destroys  innervation,  1 
winch  the  circulation  is  arrested,  each  si 
ot  the  heart  containing  its  due  proportion 
blood  and  the  cavities  are  all  distended  frc 
loss  of  power  in  the  heart  to  propel  its  co 
tents.  Death  from  apoplexy  is  disclosed  1 
a  certain  apoplectic  make  or  form  of  bod 
consisting  of  a  large  head,  short  neck,  ai 
plethoric  frame,  from  the  posture  in  which  t 
body  ,s  found,  and  the  appearances  reveal 
by  dissection,  particularly  in  the  head 
Deathby  asphyxia}*  still  more  importa 
to  be  understood.  It  is  limited  to  cases  whe 
the  heart’s  action  is  made  to  cease  tlirouj 
the  interruption  ot  the  respiration.  It  is  a 
complislied  by  all  the  possible  modes  of  e 
eluding  atmospheric  air  from  the  lungs.  T1 
appearances  in  the  body  indicating  death  fro 
asphyxia  are,  violet  discolorations,  eyes  nron 
nent,  firm,  and  brilliant,  cadaveric  rimdi 
early  and  well  marked,  venous  system  of  tl 
rain  full  of  blood,  lungs  distended  with  till 


dark-colored  blood,  liver,  spleen  ,n  n  • 
gorged,  right  cavities  of  the  heu’rt  ,?^S'« 
left  almost  empty.  * 

Many  indications  as  to  whether  tU  j 
is  the  act  of  God  or  the  result  of-  $*** 
may  be  gathered  from  the  position  2" •* 
cumstances  in  which  the  body  j.  fou.T  J 
thorough  an  examination  as  possibk  .l  u 
be  first  made  of  the  body  before  chaiaJS 
position  or  that  of  any  of  the  Lfe 
ing  in  any  respect  its  relations  with  surrouml 
ing  bodies.  This  is  more  necessary  if  Z 
death  has  been  apparently  caused  by  wounds 
Then  the  wounds  require  a  special  examina* 
tion  before  any  change  is  made  in  position  in 
order  from  their  nature,  character,  form, 
appearance  to  determine  the  instrument  by 
which  they  were  inflicted,  and  also  their 
agency  in  causing  the  death.  Their  relations 
with  external  objects  may  indicate  the  direc¬ 
tion  from  which  they  were  dealt,  and,  if  in¬ 
cised,  their  extent,  depth,  vessels  severed, 
and  hemorrhage  produced  may  be  conclusive 
as  to  the  cause  of  death. 

A  thorough  examination  should  be  made  of 
the  clothes  worn  by  the  deceased,  and  any 
parts  torn  or  presenting  any  unusual  appear¬ 
ance  should  be  carefully  noted.  A  list  should 
be  made  of  all  articles  found  on  the  body, 
and  of  their  state  and  condition.  The  body 
itself  should  undergo  a  very  careful  examina¬ 
tion.  This  should  have  reference  to  the  color 
of  the  skin,  the  temperature  of  the  body,  the 
existence  and  extent  of  the  cadaveric  rigidity 
of  the  muscular  system,  the  state  of  the  eves 
and  of  the  sphincter  muscles,  noting  at  tit 
same  time  whatever  swellings,  ecehymoses, 
livid,  black,  or  yellow  spots,  wounds,  D  * 
contusions,  fractures,  or  luxations,  roa. 
present.  The  fluids  that  have  exuiet 
the  nose,  mouth,  ears,  sexual  orpn,s’  ^ 
should  be  carefully  examined :  an  w 
deceased  is  a  female,  it  will  be  pr°P  ^  a 
amine  the  sexual  organs  with  car  ,  *6 

view  of  ascertaining  whether  be  or  jtted. 
’ime  of  rape  had  or  had  not  been  ^ouid 
Another  point  to  which  the  a  (  refer- 
be  directed  is,  the  state  of  the 
ence  to  the  extent  and  amoun  ^  with 
sition  that  may  have  taken  p  ®  ^  took 

the  view  of  determining  when  .  ^  identify 
place.  This  is  sometimes  death  J* 

the  murderer.  The  penoi  ecaIneftsU^ 

which  putrefaction  supervenes  .  a»g 
ject  of  judicial  examination  1  .  ^ 

reported  in  Dean’s  Med.  Ju  •  -  44  et 5^’ 

more  fully  in  2  Beck’s  Med.  ^  s 

Another  interesting  ,n^u^ed  in  tbej^p 


or  wax  ana  iui  ^  «  j  •^merseu  1  .tion 
which  is  formed  in  bodies  1  the  pj. 
in  from  four  to  eight  weeks  jjarish°r 
of  life.  Taylor,  Med.  Jur"  .r 

542.  ,  ifich  it  is  P  uen 

Another  point  toward •.  the  31  j,ii 

to  direct  examination  regards  tbebod) 

and  condition  of  the  place  w* 
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,  i  with  the  view  of  determining  two 

yU; .  tint  whether  it  be  a  case  of  homi- 
suicide!  or  visitation  of  God;  and,  sec- 
cl(T  w|iether,  if  one  of  homicide,  the  murder 
Occurred  there  or  at  some  other  place,  the 
wlv  having  been  brought  there  and  lett. 
The  points  to  be  noted  here  are  whether  the 
Luiul  appears  to  have  been  disturbed  from 
L  natural  condition  ;  whether  there  are  any, 
Hnd  what,  indications  of  a  struggle ;  whether 
there  are  any  marks  of  footsteps,  and,  if  any, 
their  size,  number,  the  direction  to  which 
they  lead,  and  whence  they  came ;  whether 
any  traces  of  blood  or  hair  can  be  found ; 
and  whether  any,  or  what,  instruments  or 
weapons,  which  could  have  caused  death,  are 
found  in  the  vicinity ;  and  all  such  instru¬ 
ments  should  be  carefully  preserved,  so  that 
they  may  be  identified.  Dean,  Med.  Jur. 
257  ;  2  Beck,  Med.  Jur.  107,  n.  136,  250. 

As  the  decision  of  the  question  relating  to 
the  cause  of  death  is  often  important  and 
difficult  to  determine,  it  may  be  proper  to 
notice  some  of  its  signs  and  indications  in  a 
few  of  the  most  prominent  cases  where  it  is 
induced  by  violence. 

Death  by  drowning  is  caused  by  asphyxia 
from  suffocation,  by  nervous  or  syncopal 
asphyxia,  or  by  asphyxia  from  cerebral  con¬ 
gestion. 

In  the  first,  besides  other  indications  of 
asphyxia,  the  face  is  pale  or  violet,  a  frothy 
foam  at  the  mouth,  froth  in  the  larynx,  tra¬ 
chea,  and  bronchi,  water  in  the  trachea  and, 
sometimes,  in  the  ramifications  of  the  bron¬ 
chia,  and  also  in  the  stomach.  In  the  second, 
the  face  and  skin  are  pale,  the  trachea  empty, 
lungs  and  brain  natural,  no  water  in  the 
stomach.  In  the  third,  the  usual  indications 
of  death  by  apoplexy  are  found  on  examination 
°f  the  brain. 

Death  by  hanging  is  produced  by  asphyxia 
suspending  respiration  by  compressing  the 
ar)nx,  by  apoplexy  pressing  upon  the  veins 
?n(\ preventing  the  return  of  blood  from  the 
i|ud,  by  fracture  of  the  cervical  vertebrie, 
deration  of  trachea  or  larnyx,  or  rupture  of 
e  hgaments  of  the  neck,  or  by  compressing 
ie  nerves  of  the  neck.  The  signs  and  indi- 
Am°118  upon  the  cause  of  death, 

(li  *0I1  i  ese  are>  *ace  and  swollen,  lips 
^  orted,  eyelids  swollen,  eyes  red  and  pro- 
fmnngVt0nSue  enlarged,  livid,  compressed, 
a°out  the  lips  and  nostrils,  a  deep 
sonipV110^  mark  °f  the  cord  about  the  neck, 
Parts  8  ecchyir,osed  patches  on  different 
elenchp!  a  ^ody’  finSers  contracted  or 
teat  1a  ’  and  .  body  retaining  its  animal 
dlan  °tller  modes  of  death, 
same  1  ^  strangulation  presents  much  the 
lower  §pearance8>  the  mark  of  the  cord  being 
and  nlft*°Wn  °n  ^ie  neck>  more  horizontal, 
beathT  and  more  distinctly  ecchymosed. 
tern,  p  Co ^  leaves  few  traces  in  the  sys- 

i^ternal *  C  surlacc,  general  congestion  of 
the  vpn+  VrSans7  sometimes  effused  scrum  in 
ricles  of  the  brain. 


Death  by  burning  presents  n  narrow  white 
line  surrounding  the  burnt  spot;  external  to 
that,  one  of  a  deep-red  tint,  running  by  de¬ 
grees  into  a  diffused  redness.  This  is  suc¬ 
ceeded  in  a  few  minutes  by  blisters  filled  with 
serum. 

Death  by  lightning  usually  exhibits  a  con¬ 
tused  or  lacerated  wound  where  the  electric 
fluid  entered  and  passed  out.  Sometimes  an 
extensive  eechymosis  appears, — more  com¬ 
monly  on  the  back,  along  the  course  of  the 
spinal  marrow. 

#  Death  by  starvation  produces  general  ema¬ 
ciation  ;  eyes  and  cheeks  sunken ;  bones  pro¬ 
jecting  ;  face  pale  and  ghastly  ;  eyes  red  and 
open  ;  skin,  mouth,  and  fauces  dry ;  stomach 
and  intestines  empty  ;  gall-bladder  large  and 
distended  ;  body  exhaling  a  fetid  odor ;  heart, 
lungs,  and  large  vessels  collapsed ;  early  com¬ 
mencement  of  the  putrefactive  process.  These 
and  all  other  questions  relating  to  persons 
found  dead  will  be  found  fully  discussed  in 
works  on  medical  jurisprudence. 

The  Legal  Consequences  of. 

Persons  who  have  been  once  shown  to  have 
been  in  life  are  presumed  thus  to  continue 
until  the  contrary  is  shown :  so  that  it  lies  on 
the  party  asserting  the  death  to  make  proof  of 
it;  2  East,  312;  2  Rolle,  461. 

But  proof  of  a  long-continued  absence  un¬ 
heard  from  and  unexplained  will  lay  a  foun¬ 
dation  for  presumption  of  death.  Various 
periods  of  time  are  found  in  the  adjudged 
cases.  Thus,  such  presumption  arises  after 
twenty-seven  years ;  3  Brown,  C.  C.  510. 
So,  also,  twenty  years,  sixteen  years ;  5  V  es. 
458;  fourteen  years;  3  S.  &  R.  390;  twelve 
years  ;  18  Johns.  141.  The  general  rule,  as 
now  understood,  is  that  the  presumption^  of 
the  duration  of  life  ceases  at  the  expiration 
of  seven  years  from  the  time  when  the  person 
was  last  known  to  be  living;  1  Phill.  Ev. 
4th  Am.  edition,  640;  1  Greenl.  Ev.  §  41 ; 
5  Johns.  263;  5  B.  &  Ad.  86;  but  the 
law  raises  no  presumption  as  to  the  exact 
time  of  death  ;  97  U.  S.  628.  It  seems  that 
such  continued  absence  for  seven  years  from 
the  particular  state  of  his  residence,  without 
showing  an  absence  from  the  United  States, 
is  sufficient ;  10  Pick.  51 5 ;  1  Rawle,  3  <  3  ;  1  A. 
K.  Marsh.  278  ;  1  Penning.  167  ;  2  Bay,  476. 

The  record  of  the  probate  of  a  will  is  not 
competent  evidence  of  death;  60  N.  Y.  121; 
6.  c.  19  Am.  Rep.  144,  and  note. 

Questions  of  great  doubt  and  difficulty 
have  arisen  where  several  persons,  respect¬ 
ively  entitled  to  inherit  from  one  another, 
happen  to  perish  all  together  by  the  same 
event,  such  as  a  shipwreck,  a  battle,  or  a  con¬ 
flagration,  without  any  possibility  ot  as  " 
turning  who  died  first.  In  such  cases  the 
French  civil  code  and  the  eivd  C0<IC  .  f 

siana  lay  down  rules  (the  at<?r  nm'Yhe  nrob- 
the  former)  which  are  deduced  fr  ^ 

abilities  resulting  from  the  streiict  ,  <n  »  4 

difference  of  sex  of  the  P“rtie9.'  „  uncjer 

If  those  thus  perishing  together  were  under 
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fifteen,  the  eldest  shall  be  presumed  the  sur¬ 
vivor.  If  they  were  all  above  sixty,  the 
youngest  shall  be  presumed  the  survivor.  If 
some  were  under  fifteen  and  others  above  sixty, 
the  former  shall  be  presumed  the  survivors. 
If  those  who  have  perished  together  had  com¬ 
pleted  the  age  of  fifteen  and  were  under  sixty, 
the  male  shall  be  presumed  the  survivor  where 
the  ages  are  equal  or  the  difference  does  not  ex¬ 
ceed  one  year.  If  they  were  of  the  same  sex, 
that  presumption  shall  be  admitted  which  opens 
the  succession  in  the  order  of  nature  ;  and  thus 
the  younger  must  be  presumed  to  have  survived 
the  elder.  French  Civil  Code,  art.  720,  721, 
722;  La.  Civ.  Code,  art.  930,  931,  932,  933. 

The  English  common  law  has  never  adopted 
these  provisions,  or  gone  into  the  refinement 
of  reasoning  upon  which  they  are  based.  It 
requires  the  survivorship  of  two  or  more  to  be 
proved  by  facts,  and  not  by  any  settled  legal 
rule  or  prescribed  presumption.  In  some  of 
the  cases  that  have  arisen  involving  this  bare 
question  of  survivorship,  the  court  have  ad¬ 
vised  a  compromise,  denying  that  there  was 
any  legal  principle  upon  which  it  could 
be  decided.  In  others,  the  decision  has  been 
that  they  all  died  together,  and  that  none 
could  transmit  rights  to  others ;  1  W.  Blackst. 
640  ;  Fearne,  Posth.  Works,  38,  39  ;  2  Phill. 
261,  266  ;  Cro.  Eliz.  503  ;  1  Mete.  Mass.  308  ; 
3  Hagg.  Eccl.  748 ;  5  B.  &  Ad.  91 ;  1  Y.  &  C. 
Ch.  121  ;  1  Curt.  C.  C.  405,  429;  23  Kan. 
276  ;  3  Redf.  87  ;  that  is,  the  one  who  bears 
the  burden  of  proof  of  survivorship  fails  in  his 
case;  75  N.  Y.  78. 

As  to  contracts .  These  are,  in  general,  not 
affected  by  the  death  of  either  party.  The 
executors  or  administrators  of  the  decedent 
are  required  to  fulfil  all  his  engagements,  and 
may  enforce  all  those  in  his  favor.  But  to 
this  rule  there  are  the  following  exceptions, 
in  which  the  contracts  are  terminated  by  the 
death  of  one  of  the  parties  : — 

The  contract  of  marriage.  See  Mar¬ 
riage. 

1  lie  contract  of  partnership.  See  Part¬ 
nership. 


Those  contracts  which  are  altogether  per¬ 
sonal  :  as,  where  the  deceased  had  agreed  tc 
accompany  the  other  party  to  the  contract  or 
a  journey,  or  to  serve  another,  Pothier,  Obi. 
c.  7,  art.  3,  §§  2,  3,  or  to  instruct  an  appren¬ 
tice  ;  Bacon,  Abr.  Executor ,  P ;  l  Burn 
Eccl.  Law,  82;  Hammond,  Partn.  157-  i 
Iiawlc,  61  ;  also  an  instance  of  this  species  ol 
contract  in  2  B.  &  Ad.  303.  1„  All  those 

cases  where  one  is  acting  for  another  and  bv 
Ins  authority,  such  as  agencies  and  powers  of 
attorney,  where  the  agency  or  power  is  not 
coupled  with  an  interest,  the  death  of  the 
party  works  a  revocation  ;  8  Wheat.  174  •  qq 
Penn.  228;  see  Agency. 

As  t0  torts.  In  general,  when  the  tort  fea 
Bor  or  the  party  injured  dies,  the  cause  of 
act, on  dies  with  him  ;  but  when  the  deceased 
wight  have  waived  the  tort  and  maintained 
as.umpsit  against  the  defendant,  his  personal 


representative  may  do  the  same  thine  0 
Actio  Personalis  Moritur  Cnf  n8*6 
sona,  where  this  subject  is  more  Jj* 
examined.  A\  hen  a  person  accused  of  CSX 
dies  before  trial,  no  proceedings  can  U  i  A 
against  his  representatives  or  his  estate  ‘“d 

As  to  inheritance.  By  the  death  of' a  ner 
son  seised  of  real  estate  or  possessed  of  ET 
sonal  property,  his  property  real  and  persona  ' 
after  satisfying  his  debts,  vests,  when  he  W 
made  a  will,  as  he  has  directed  by  that  instru 
ment ;  but  if  he  dies  intestate,  his  real  estate 
goes  to  his  heirs  at  law  under  the  statute  of 
descents,  and  his  personal  to  his  adminis¬ 
trators,  to  be  distributed  to  the  next  of  kin 
under  the  statute  of  distributions. 

In  suits .  The  death  of  a  defendant  dis¬ 
charges  the  special  bail;  Tidd,  Pr.  243;  but 
when  he  dies  after  the  return  of  the  ca.  sa. 
and  before  it  is  filed,  the  bail  are  fixed;  6 
Term,  284;  5  Binn.  332,  338;  2  Mass.  485; 
12  Wheat.  604  ;  4  Johns.  407;  4  N.  H.  29. 

DEATH-BED  DEED.  A  deed  made  by 
one  who  was  at  the  time  sick  of  a  disease 
from  which  he  afterwards  died.  Bell,  Diet. 

DEATH’S  PART.  See  Dead’s  Part; 
Dead  Man's  Part. 

DEBENTURE.  A  certificate  given  in 
pursuance  of  law,  by  the  collector  of  a  port  of 
entry,  for  a  certain  sum  due  by  the  Lnited 
States,  payable  at  a  time  therein  mentioned, 
to  an  importer  for  drawback  of  duties  on 
merchandise  imported  and  exported  by  him, 
provided  the  duties  arising  on  the  importation 
of  the  said  merchandise  shall  have  been  dis¬ 
charged  prior  to  the  time  aforesaid. 

In  England.  An  instrument  in  writing, 

generally  under  seal,  creating  a  definite  charge 

on  a  definite  or  indefinite  fund  or  subject  o 
property,  payable  to  a  given  person,  etc.,  an 
constituting  one  of  a  series  ot  similar  n  >*ru 
ments.  It  differs  from  a  bond,  which  does  no 
directly  affect  property;  Cavanagh,  0  * 
Sec.  267. 

DEBET  ET  DETINET  (Lat.  he  owes 

and  withholds).  In  Pleading.  An 
of  debt  is  said  to  be  in  the  debet  f  j 
when  it  is  alleged  that  the  defendant  ‘  ^ 
unjustly  withholds  or  detains  the  <■ e 


thing  in  question.  ,  con- 

The  action  is  so  brought  between 
tracting  parties.  See  Detinet. 


DEBET  ET  SOLET  (Lat.  he  ores ; 
is  used  to).  Where  a  man  sues  in; 
right  or  to  recover  „-Y  -  <_ 
for  the  first  time  disseised,  as  ot  a 


n,iu  and 
a  writ  of 

e  a  man  su^>  -  ‘  ,  \9 

r  any  right  ot  flt  a 

iur  me  nrst  time  disseised,  as  ot  a 
mill  or  in  case  of  a  writ  of  quod  per**  gt>,r. 
brings  his  writ  in  the  debet  et  f"  ( 

Orig.  144  a  ;  .Fitzh.  N.  B.  122,  M-  ^ 
DEBIT.  A  term  used  in  book-k^’  ^  to 
express  the  left-hand  page  ot  the  *  c  j  or 
which  are  carried  all  the  articles  sl  l 
paid  on  the  subject  of  an  account,  ^ 

charged  to  that  account.  It  fds0 
balance  of  an  account. 


debita  fundi 
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DEBITA  fundi 

t  \  eo/'nrpfl 


(Lat.).  In  Scotch 
*  Debts  secured  on  land.  Bell,  Diet. 
LanrBlTA  LAICORUM  (Lat.).  Debts 
of  die  laity.  Those  which  may  be  recovered 

DEBITUM  IN  PRiESENTI  SOL- 
vJnDUM  in  FUTURO  (Lat.).  An 
obligation  of  which  the  b.nd.n^  force  is  com¬ 
plete  and  perfect,  but  ot  which  the  perform¬ 
ance  cannot  be  required  till  some  future 

period.  . 

DEBT  (Lat.  debere ,  to  owe;  debitum , 
something  owed).  In  Contracts.  A  sum  of 
money  due  by  certain  and  express  agreement. 

3  Bla.  Com.  154. 

All  that  is  due  a  man  under  any  form  of 
obligation  or  promise.  3  Mete.  Mass.  522. 

Any  claim  for  money.  Penn.  Stat.  March 
21,  1806,  §  5. 

Active  debt.  One  due  to  a  person.  Used 
in  the  civil  law. 

Doubtful  debt.  One  of  which  the  payment 
is  uncertain.  Clef  des  Lois  Romaines. 

Hypothecary  debt.  One  which  is  a  lien 
upon  an  estate. 

Judgment  debt.  One  which  is  evidenced 
by  matter  of  record. 

Liquid  debt.  One  which  is  immediately 
and  unconditionally  due. 

Passive  debt.  One  which  a  person  owes. 
Privileged  debt.  One  which  is  to  be  paid 
before  others  in  case  a  debtor  is  insolvent. 

The  privilege  may  result  from  the  character 
of  the  creditor,  as  where  a  debt  is  due  to  the 
United  States ;  or  the  nature  of  the  debt,  as 
funeral  expenses,  etc.  See  Preference; 
Tkivilege;  Lien;  Priority;  Distri¬ 
bution. 

A  debt  may  be  evidenced  by  matter  of  ree- 
ord,  by  a  contract  under  seal,  or  by  a  simple 
contract.  The  distinguishing  and  necessary 
mature  is  that  a  fixed  and  specific  quantity  is 
owing  and  no  future  valuation  is  required  to 
smle  it;  3  Bla.  Com.  154;  2  Hill,  N.  Y. 

Debts  are  discharged  in  various  ways,  but 
P^ncipally  by  payment.  See  Accord  and 
isfaction  ;  Bankruptcy  ;  Compen- 
ecaI0N;t^onfusion’  Defeasance;  Del- 
p  TI0Ni  Discharge  of  a  Contract; 
p.  INction5  Extinguishment;  Former 
Tav?VKRY  ’  Dapsk  of  Time  ;  Novation  ; 
0kpIENT;  Release;  Rescission;  Set- 

*ftacttoe.  A  form  of  action  which  lies 
It  1  °Ver  a  sum  certain.  2  Greenl.  Ev.  279. 
Certai^Wherever  the  6um  due  is  certain  or  as- 
duced  tn  ln  SUcl1  a  manner  as  to  be  readily  re- 
ner  in  certainty,  without  regard  to  the  man- 
evideno«ri  '  o  J?e  °bligation  was  incurred  or  is 
26  MiL  Sneeti>  Tenn-  !Lr> ;  1  Dutch.  506  ; 
26*. 1  V2M  3  McLean,  150;  2  A.  K.  Marsh. 

It  is  twi43/’  13  Wall.  531 ;  97  U.  S.  546. 
lies  as  WDif  ^Jf^gulshed  from  assumpsit,  which 
where  it  •  Where  .the  sum  due  is  uncertain  as 
liesonlv,!8  certain>  and  from  covenant,  which 
mannef  1 0n  coutracts  evidenced  in  a  certain 


It  is  said  to  lie  in  the  debet  and  detinet  (when 
it  is  stated  that  the  defendant  owes  and  detains) 
or  in  the  dethiet  (when  it  is  stated  merely  that 
he  detains).  Debt  in  the  detinet  for  goods  differs 
from  detinue,  because  it  is  not  essential  in  this 
action,  as  in  detinue,  that  the  specific  property 
in  the  goods  should  have  been  vested,  in  the 
plaintiff*  at  the  time  the  action  is  brought.  Dy. 
24  b. 

It  is  used  for  the  recovery  of  a  debt  eo  nomine 
and  in  numero ;  though  damages,  which  are  in 
mo6t  instances  merely  nominal,  are  usually 
awarded  for  the  detention.  1  II .  Blackst.  550; 
Cowp.  588. 

The  action  lies  in  the  debet  and  detinet  to 
recover  money  due,  on  a  record  or  a  judgment 
of  a  court  of  record;  Salk.  109;  17  S.  &  R. 
1;  27  Vt.  20;  10  Tex.  24;  21  Vt.  569;  1 
Dev.  378  ;  1  Conn.  402;  although  a  foreign 
court;  18  Ohio,  430;  3  Brev.  395;  15  Me. 
167  ;  2  Ala.  85 ;  1  Blackf.  16  ;  3  J.  J.  Mar. 
600  ;  12  Me.  94  ;  see  6  How.  44  ;  on  statutes 
at  the  suit  of  the  party  aggrieved ;  15  Ill.  39  ; 
22  N.  H.  234  ;  11  Ala.  N.  s.  346  ;  15  id.  452; 
11  Ohio,  130;  14  id.  486;  10  Watts,  382; 
1  Scamm.  290  ;  2  McLean,  195  ;  8  Pick.  514  ; 
18  Wall.  516;  or  a  common  informer;  2  Cal. 
243;  16  Ala.  N.  s.  214;  8  Leigh,  479  ;  in¬ 
cluding  awards  by  a  statutory  commission ;  1 1 
Cush.  429;  on  specialties ;  1  Term,  40;  9 
Mo.  218  ;  7  Ala.  772  ;  14  id.  395 ;  3  III.  14  : 
3  T.  B.  Monr.  204;  5  Gill,  103;  3  Gratt 
350;  12  id.  520;  32  N.  H.  446;  16  Ill.  79 

10  Humplir.  367  ;  including  a  recognizance 
1  Hempst.  290 ;  21  Conn.  81  ;  8  Blackf.  527 
26  Me.  209;  see  15  Ill.  221;  6  Cush.  138 
30  Ala.  n.  s.  68;  on  simple  contracts,  whether 
express;  26  Miss.  521 ;  17  Ala.  n.  s.  634  ;  1 
Humphr.  480 ;  although  the  contract  might 
have  been  discharged  on  or  before  the  day  of 
payment  in  articles  of  merchandise ;  4  Yerg. 
171 ;  or  implied ;  Buller,  N.  P.  167  :  18  Pick. 
229;  10  Yerg.  452;  28  Me.  215;  Slid.  314; 
1  Hempst.  181  ;  14  N.  H.  414;  to  recover  a 
specific  reward  offered;  1  N.  J.  310. 

It  lies  in  the  detinet  for  goods ;  Dy.  24  b  ; 
1  Hempst.  290;  3  Mo.  21;  Hard.  508;  and 
by  an  executor  for  money  due  the  testator ;  1 
Wins.  Saund.  1 ;  4  Maule  &  S.  120;  see  10 
B.  Monr.  247  ;  7  Leigh,  604;  or  against  him 
on  the  testator’s  contracts;  8  Wheat.  642. 
The  declaration,  when  the  action  is  founded 
on  a  record ,  need  not  aver  consideration. 
When  it  is  founded  on  a  specialty ,  it  must 
contain  the  specialty ;  11  S.  &  R.  238 ;  but 
need  not  aver  consideration;  16  III.  79;  but 
when  the  action  is  for  rent,  the  deed  need  not 
be  declared  on;  14  N.  H.  414.  When  it  is 
founded  on  a  simple  contract,  the  considera¬ 
tion  must  be  averred  ;  and  a  liability  or  agree¬ 
ment,  though  not  necessarily  an  express  prom¬ 
ise  to  pay,  must  be  stated ;  2  Term,  28,  « 
The  plea  of  nil  debet  is  the  general  issue 
when  the  action  is  on  a  simple  contrac  ,  on 
statutes,  or  where  a  specialty  * 

ducement  merely;  2  Mass.  5- 1;  •»  *  •  ’ 

11  Johns.  474;  13  III.  619  5  Ark.  250 ,  18 
Vt.  241 ;  3  McLean,  163  ;  15 

N.  H.  22 ;  33  Me.  268 ;  1  Ind-  H6  ,  -3  Mi-s. 
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233.  Non  est  factum  is  the  common  plea 
when  on  specialty,  denying  the  execution  of 
the  instrument;  2  Ld.  llaym.  1500;  2  Iowa, 
320 ;  4  Strobh.  38 ;  5  Barb.  449 ;  8  Penn. 
467  ;  7  Blackf.  514;  3  Mo.  79  ;  and  nul  tiel 
record  when  on  a  record,  denying  the  exist¬ 
ence  of  the  record ;  16  Johns.  55 ;  23  W  end. 
293.  As  to  the  rule  when  the  judgment  is 
one  of  another  state,  see  33  Me.  268 ;  3  J.  J. 
Mar.  600 ;  7  Cra.  481  ;  4  Vt.  58 ;  2  South. 
778;  2  111.  2;  2  Leigh,  172;  as  well  as  the 
titles  Foreign  Judgment,  Conflict  of 
Laws.  Other  matters  must,  in  general,  be 
pleaded  specially;  1  Ind.  174. 

The  judgment  is,  generally,  that  the  plain¬ 
tiff  receive  his  debt  and  costs  when  for  the 
plaintiff,  and  that  the  defendant  receive  his 
costs  when  for  the  defendant ;  20111.  120;  1 
Iowa,  99 ;  4  How.  Miss.  40.  See  8  S.  &  R. 
268 ;  9  id.  156.  See  Judgment. 

DEBTEE.  One  to  whom  a  debt  is  due ; 
a  creditor:  as,  debtee  executor.  3  Bla.  Com. 
18. 

DEBTOR.  One  who  owes  a  debt ;  he  who 
may  be  constrained  to  pay  what  he  owes. 

DEBTOR’S  ACT,  1869.  The  statute  32 
&  33  Viet.  c.  62,  abolishing  imprisonment  for 
debt  in  England,  and  for  the  punishment  of 
fraudulent  debtors.  2  Steph.  Com.  159-164. 
(Not  to  be  confounded  with  the  Bankruptcy 
Act  of  1869.)  Mozl.  &  W.  Die. 

DEBTOR’S  SUMMONS.  In  English 
Law.  A  summons  issuing  from  a  court  hav¬ 
ing  jurisdiction  in  bankruptcy,  upon  the  credi¬ 
tor  proving  a  liquidated  debt  of  not  less  than 
50/.,  which  he  has  failed  to  collect  after  rea¬ 
sonable  effort,  stating  that  if  the  debtor  fail, 
within  one  week  if  a  trader,  and  within  three 
weeks  if  a  non-trader,  to  pay  or  compound 
for  the  sum  specified,  a  petition  may  be  pre¬ 
sented  against  him,  praying  that  he  may  be 
adjudged  a  bankrupt.  Bkcy.  Act,  1869,  s. 
7  ;  Robson,  Bkcy. ;  Mozl.  &  W.  Die. 

DECANATUS,  DECANIA,  DECANA 

(Lat.).  A  town  or  tithing,  consisting  origin- 
ally  of  ten  families  of  freeholders.  Ten 
titlnngs  compose  a  hundred.  1  Bla.  Com. 
114. 

Decanatus  a  deanery,  a  company  of  ten. 
Spelman,  Gloss. ;  Calvinus,  Lex. 

Decama,  Decana,  the  territory  under  the 
charge  of  a  dean. 

DECANUS  (Lat.).  A  dean;  an  officer 
having  charge  of  ten  persons.  In  Constanti- 
nople,  an  officer  who  has  charge  of  the  burial 

Th!  L'a--  J°VUS’  43’  59  5  Du  Cange. 
Ihe  term  is  of  extensive  use,  being  found 

with  closely  related  meanings  in  the  old  Ro¬ 
man,  the  civil,  ecclesiastical,  and  old  Euro¬ 
pean  law.  It  is  used  of  civil  and  ecclesiastical 
as  well  as  military  affairs.  There wfrTa  ™ 
riety  of  decani . 

Joanns  monasticus,  the  dean  of  a  monas- 

in  maJori  ecclesia,  dean  of  a 
cathedral  church.  a 


Decanus  militaris,  a  militarv^T^ 
soldiers.  ^  captam  0f ten 

Decanus  episcopi ,  a  dean  presidin 
ten  parishes.  *  ^ln2  over 

Decanus  friborgi,  dean  of  a  faw  .• , 
mg,  or  association  of  ten  inhabitant  ; 
Saxon  officer,  whose  duties  were  tW7'f  A 
inferior  judicial  officer.  DuGWe-  ““ 
Gloss. ;  Calvinus,  Lex.  °  ’  bpcba“, 

DECAPITATION  (Lat.  de,  from,  eom 
a  head).  I  he  punishment  of  putting  a  L  ’ 
son  to  death  by  taking  off*  his  head. 

DECEDENT.  A  deceased  person. 

The  signification  of  the  word  has  become  more 
extended  than  its  strict  etymological  meaning 
Strictly  taken,  it  denotes  a  dying  person,  but  Is 
always  used  in  the  more  extended  sense  given 
denoting  any  deceased  person,  testate  or  intes^ 
tate. 

DECEIT.  A  fraudulent  misrepresents, 
tion  or  contrivance,  by  which  one  man  de¬ 
ceives  another,  who  has  no  means  of  detecting 
the  fraud,  to  the  injury  and  damage  of  the 
latter. 

Fraud,  or  the  intention  to  deceive,  is  the 
very  essence  of  this  injury;  for  if  the  party 
misrepresenting  was  himself  mistaken,  no 
blame  can  attach  to  him;  61  Ill.  373.  The 
representation  must  be  made  main  animo ; 
but  whether  or  not  the  party  is  himselt  to 
gain  by  it  is  wholly  immaterial. 

It  may  be  by  the  deliberate  assertion  of  a 
falsehood  to  the  injury  of  another,  by  failure 
to  disclose  a  latent  defect,  or  by  concealing  an 
apparent  defect.  See  Caveat  Lmptor. 

The  party  deceived  must  have 
situation  such  as  to  have  no  means  o 

ing  the  deceit.  .  .  nVht 

The  remedy  for  a  deceit,  unl^s,^i3 
of  action  has  been  suspended  or  isc  c  ^ 
by  an  action  of  trespass  on  \  D0W. 

old  writ  of  deceit  was  brought  f  •  ^ 
lodging  a  fine,  or  the  like,  in  (0  an  evil 
and,  this  being  a  perversion  of  •  aft 
purpose  and  a  high  eontemp  ’in  0sed  «P?n 
laid  contra  pacern ,  and  a  n  r 
the  offender.  See  Brooke, 

a  deceit 


Viner,  Abr.  Disceit . 


When  two  or  more  persons  unite  in» ~ 
upon  another,  they  may  be  in  gjd.  3,5, 
spiracy  ;  see,  generally,  S’1*1,  g^ra.  58$; 

3  Term,  52-65;  1  Lev.  247  1 

Rolle,  Abr.  106;  Co™)'™: * ‘fnf(3 F  \  ’ 

the  Case  for  a  Deceit,  Chance J?  (4I,  . 

(3  M  !),  (8  N  1),  fa  Peace  J 

(4  O  2),  Covin,  Justices  oj  th  s60;  8  < 

Pleader  (2  H)  ;  1  Vine  >  Ft- 8j,; 

490  ;  Doctr.  Plac.  61  ’  1  A^ffe,  i2 
Hamm.  N.  P.  c.  2,  s.  »  '  jOd.  id- 

Bigelow,  Torts,  9;  9  ‘g’j'rf.  181  i.g.  7 
Mass.  20;  3  Johns.  269  ;  «  R 
395;  4  Yeates,  522;  n  gott&5l 
renn.  296  ;  4  Bibb,  91 , 

Busb.  L.  46.  r  r0T  fraud0*®  a* 

The  action  will  not  lie  f  ^  Rfp. 

representations  of  a  ve  il  A 

to  the  price  he  paid  the 


decem  tales 
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c  60  Me.  678 ;  nor  for  false  state- 
^ents « to  value  of  stock ;  11  Am.  Rep.  379; 
s  c.  56  N.  T.  83. 

DECEM  TALES  (Lat.  ten  such).  In 
Practice.  A  writ  requiring  the  sheriff  to 
”,oi„t  ten  like  men  ( apponere  decem  talcs), 
W  make  up  a  full  jury  when  a  sulhcient  uum- 
bcr  do  not  appear. 

DECEMVIRI  litibus  JUDICAN- 

DIS  Ten  judges  (five  being  senators  and 
five  knights),  appointed  by  Augustus  to  act 
as  judges  in  certain  cases.  Calvinus,  Lex.; 
Anthon,  Rom.  Ant. 

DECENNARIUS  (Lat.).  One  who  held 
one-halt'  a  virgate  of  land.  Du  Cange.  One 
of  the  ten  freeholders  in  a  decennary .  I)u 
Cange;  Calvinus,  Lex. 

Dtcemier,  One  of  the  decennarii,  or  ten 
freeholders  making  up  a  tithing.  Spelman, 
Gloss.;  Du  Cange,  Decenna ;  1  Bla.  Com. 
114.  See  Decanus. 

DECENNARY  (Lat.  decem,  ten).  A 
district  originally  containing  ten  men  with 
their  families. 

King  Alfred,  for  the  better  preservation  of  the 
peace,  divided  England  into  counties,  the  coun¬ 
ties  into  hundreds,  and  the  hundreds  into  tithing6 
or  decennaries :  the  inhabitants  whereof,  living 
together,  were  sureties  or  pledges  for  each  others 
good  behavior.  One  of  the  principal  men  of 
the  latter  number  presided  over  the  rest,  and  was 
called  the  chief  pledge,  borsholder,  borrow ’s 
elder,  or  tything-man, 

DECIES  TANTUM  (Lat.).  An  obso¬ 
lete  writ,  which  formerly  lay  against  a  juror 
*ho  had  taken  money  for  giving  his  verdict. 
Called  so,  because  it  was  sued  out  to  recover 
from  him  ten  times  as  much  as  he  took. 

DECIMiE  (Lat.).  The  tenth  part  of  the 
annual  profit  of  each  living,  payable  formerly 
t0  the  pope.  There  were  several  valuations 
*?a  .e  °f  these  livings  at  different  times.  The 
tcimce  (tenths)  were  appropriated  to  the 
crown,  and  a  new  valuation  established,  by 
26  Hen.  VIII.  c.  3.  1  Bla.  Com.  284. 

DECIMATION.  The  punishment  of 
every  tenth  soldier  by  lot. 

DECISION.  In  Practice.  A  judgment 
ju^en  .  a  competent  tribunal.  The  French 
01  ^rs  ca^  the  opinions  which  they  give  on 
f n  f  Ions  propounded  to  them,  decisions.  See 
w  •  -?-8i  %•  L  2.  2 ;  29  Ind.  170;  36 

*•*4;  also  Judgment. 

^CLARANT.  One  who  makes  a  decla- 

sdSSaration-  .  In  Pleading.  A 

of  tj,  >eut!on’  in  a  methodical  and  logical  form, 
plaint^lrCUmstances  which  constitute  the 
Co.  T  u*  <;ause  of  action  ;  1  Chitty,  PI.  248  ; 
(B).  V  *  17  a>  303  a;  Bacon,  Abr.  Pleas 
Pi.  Qc ,  Dig,  Pleader,  C,  7;  Lawes, 

In-!,  eph*  PL  36  5  6  S.  &  R.  28 


«>knt  .°l!,ac^0n8)  It  is  most  properly  called  the 


the 


general  term, — being  that  commonly 


the'bin  in  chancery^  th^ 

court8I1S,  aDd  the  allegation8  of  the  ecclesiastical 

It  may  be  general  or  special :  for  example, 
m  debt  on  a  bond,  a  declaration  counting  on 
the  penal  part  only  is  general;  one  which 
sets  out  both  the  bond  and  the  condition  and 
assigns  the  breach  is  special ;  Gould,  PI.  c.  4 
§  50. 

The  parts  of  a  declaration  are  the  title  of 
the  court  and  term  ;  the  venue,  see  Venue  ; 
the  commencement,  which  contains  a  statement 
of  the  names  of  the  parties  and  the  character 
in  which  they  appear,  whether  in  their  own 
right,  the  right  of  another,  in  a  political  capa¬ 
city,  etc.,  the  mode  in  which  the  defendant 
has  been  brought  into  court,  and  a  brief  re¬ 
cital  of  the  form  of  action  to  be  proceeded  in ; 
1  Saund.  318,  n.  3,  111  ;  6  Term,  130;  the 
statement  of  the  cause  of  action,  which  varies 
with  the  facts  of  the  case  and  the  nature  of 
the  action  to  be  brought,  and  which  may  be 
made  by  means  of  one  or  of  several  counts ;  3 
Wils.  185;  2  Bay,  206,  see  Count;  the 
conclusion ,  which  in  personal  and  mixed  ac¬ 
tions  should  be  to  the  damage  (ad  damnum, 
which  title  see)  of  the  plaintiff ;  Comyns,  Dig. 
Pleader  (C,  84);  10  Co.  116  b,  117  a;  1 
Maule  &  S.  236  ;  unless  in  scire  facias  and 
in  penal  actions  at  the  suit  of  a  common  in¬ 
former,  but  which  need  not  repeat  the  capa¬ 
city  of  the  plaintiff;  5  Binn.  16,  21;  the 
profert  of  letters  testamentary  in  case  of  a 
suit  by  an  executor  or  administrator;  Bacon, 
Abr.  Executor  (C) ;  Dough  5,  n. ;  1  Day, 
305  ;  and  the  pledges  of  prosecution,  which 
are  generally  disused,  and,  when  found,  arc 
only  the  fictitious  persons,  John  Doe  and 
Richard  Roe. 

The  requisites  or  qualities  of  a  declaration 
are  that  it  must  correspond  with  the  process ; 
and  a  variance  in  this  respect  was  formerly 
the  subject  of  a  plea  in  abatement,  see  Abate¬ 
ment  :  it  must  contain  a  statement  of  all  the 
facts  necessary  in  point  of  law  to  sustain  the 
action,  and  no  more  ;  Co.  Litt.  303  a ;  PJowd. 
84  122.  See  2  Mass.  363  ;  Cowp.  68- ,  6 
East,  422 ;  5  Term,  623  ;  Viner,  Abr.  Decla- 

r<JThe  circumstances  must  be  stated  with  cer¬ 
tainty  and  truth  as  to  parties;  8  Carnes,  1/0; 

1  Maule  &  s.  304 ;  3  B.  &  P.  559;  6  lueh. 


art;  jsiSi 

»hen  a  Co»yi», 

be  mentioned;  5  Term, ,6  »  u  Fast  390; 

Pleader  (C,  19)  ;  PI  ft0‘.  "though  the  precise 
5  Barb.  375 ;  4  Demo,i .  3  Johns. 

time  is  not  material ,  g  un]ess  it 

43;  13  id.  253;  the  contract  de- 

constitute  a  matenalj  etc.  0f  a  wnt- 

clared  upon,  or  where  me 
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ten  contract  is  averred  ;  4  Term,  590  ;  10  Mod. 
318  ;  2  Campb.  307,  308,  n.  ;  36  N.  II.  252; 

3  Zabr.  309 ;  or  in  ejectment,  in  which  the 
demise  must  be  stated  to  have  been  made  after 
the  title  of  the  lessor  of  the  plaintiff  and  his 
right  of  entry  accrued ;  2  East,  257  ;  1  Johns. 
Cas.  283  ;  the  place,  see  Venue  ;  and,  gene¬ 
rally,  as  to  particulars  of  the  demand,  sufficient 
to  enable  the  defendant  to  ascertain  precisely 
the  plaintiff’s  claim  ;  13  East,  102  ;  7  Taunt 
642  ;  F.  Moore,  467  ;  2  B.  &  P.  265;  2 
Saund.  74  6;  12  Ala.  N.  s.  567  ;  2  Barb. 
643;  35  N.  H.  530;  S2  Miss.  17;  1  Rich. 
493. 

In  Evidence.  A  statement  made  by  a 
party  to  a  transaction,  or  by  one  having  an 
interest  in  the  existence  of  some  fact  in  rela¬ 
tion  to  the  same. 

Such  declarations  are  regarded  as  original 
evidence  and  admissible  as  such— -Jirst,  when 
the  fact  that  the  declaration  was  made  is  the 
point  in  question;  4  Mass.  702  ;  5  id.  444;  9 
Johns.  45;  11  Wend.  110;  1  Conn.  387;  2 
Campb.  511;  2  B.  &  Ad.  845  ;  1  Mood.  &  R. 
2,  8  ;  9  Bingh.  359  ;  4  Bingh.  N.  C.  489  ;  1 
Br.  &  B.  269  ;  second ,  including  expressions 
of  bodily  feeling,  where  the  existence  or  na¬ 
ture  of  such  feelings  is  the  object  of  inquiry, 
as  expressions  of  affection  in  actions  for  crim. 
con.;  2  Stark.  191;  1  B.  &  Aid.  90;  8 
Watts,  355 ;  see  4  Esp.  39  ;  2  C.  &  P.  22  ;  7 
id.  198 ;  representations  by  a  sick  person  of 
the  nature,  symptoms,  and.effects  of  the  mal¬ 
ady  under  which  he  is  laboring ;  6  East,  188  ; 

4  M’Cord,  38  ;  8  Watts,  355 ;  see  9  C.  &  P. 

275;  7  Cush.  581  ;  30  Ala.  n.  s.  562  :  23 

Ga.  17 ;  27  Mo.  279  ;  30  Vt.  377  ;  in  prose¬ 

cution  for  rape,  the  declarations  of  the  woman 
forced;  1  Russell,  Cr.  565  ;  2  Stark.  241 ;  18 
Ohio,  99  ;  third ,  in  cases  of  pedigree,  includ¬ 
ing  the  declarations  of  deceased  persons  nearly 
related  to  the  parties  in  question  ;  Cowp.  591* 
13  Ves.  140,  514;  2  Bingh.  86  ;  3  Russ.  & 
*l-  5  02  C.  &  K.  701 ;  1  Cr.  M.&R.  919: 

5  T^U  40  ’  1  How.  231  ;  4  Rand.  607  ; 

3  I  lf»V  fir  T*  m  .  lO  T_1 nw-  ~  ^  ’ 


C  OAO  1  °  «  r  .  24  ;  1 1  id.  85  ;  7 

fCS fo«141 5  ,2  Dal1-  116 ;  1  Penn.  381 ; 

Mi  IP1.28.!  and  see  11  East>  503  5  13  Ves. 

oU  ;  1  Pet.  328  I ;  5  S.  &  R.  251 ;  4  Mas.  268 ; 

/  ur/7(,  cases  where  the  declaration  may  be 

S  un Iff  of  ,h0 '»  *»<«;  Si  N. 

i  ,  6  Fk-  >3  i  41  Me. 

r  \  r>~  ’  ^  Cox,  Cr.  Cas.  341 :  s.  c  28 
Lnjzl.  Rep.  587  and  note;  20  Ga  452 •'  in 
eluding  those  made  bv  persons  in  rtJk!  ’ 

■sion  of  land ;  4  Taunt!  6,™™  B 

yCerapb.  361;  1  Bind?  *V 


430 ;  8  Q.  B.  243 ;  f«  M.  &  W  407  .  9  p-  ?' 
536  ;  5  Mete.  223  ;  7  Conn  7,’  J  Pu‘k- 

1  Watts,  152;  4  S  &°R  1!!  ’  1 7  *?•  539  i 
241;  2  Me.  *242 ;  16  id 27  "W  5’' Cord> 
14  id.  19 ;  15  id.  546  ;  1  Red  48^‘.  *?'  287  ? 

30 M  55io6  Hill>  405  :  30  Vt.29;  19  m 


to  make  such  entries.  Seeirv  P" — 
113-]f  i  1  Smith,  Lead.  Cas.  Ev-  §§ 

Declarations  regarded  as  secondar;  ev;,, 
or  hearsay  are  yet  admitted  in 
Jirst,  in  matters  of  general  and  nuH;*8-8*8'- 
rest,  common  reputation  being  aLkli"^ 
to  matters  ol  public  interest  •  1  a  r  s  “e  as 
n. ;  1  Maule  &  S.  686;  4  Campb  fiT' 

&  W.  234;  19  Conn!  250  Lt  11  \6  ^ 
amongst  those  only  connected  with  tK’°n 
or  business  in  question,  in  regard  to!,.? 
of  general  interest  merely;  1  Cr  M  &  r 
929;  2  B.  * Ad  243;  anVthe  J 

be  of  a  quasi  public  nature ;  1  East,  357 .  , ! 
id.  329,  n. ;  5  Term,  121 ;  10  B.  &  C.  657! 
3  Campb.  288  ;  1  Maule  &  S.  77;  2  id  494! 

1  J  aunt.  261  ;  1  Mood.  &  M.  416;  10 
412;  16  La.  296  ;  see  Reputation  ;  second 
in  cases  of  ancient  possession  where  ancient 
documents  are  admitted,  if  found  in  a  place 
in  which  and  under  the  care  of  persons  with 
whom  such  papers  might  reasonably  be  ex- 
pected  to  be  found ;  2  Bingh.  n.  c.  163*  4 
Dow,  C.  297;  12  M.  &  W.  205;  8  Q.  B 
158  ;  11  id.  884  ;  1  Price,  225  ;  2  id.  303;  5 
id.  312;  4  Wheat.  213;  5  Pet.  319;  9  id. 
663;  5  Cow.  221;  17  Wend.  371;  2  Nott 
&  M’C.  55,  400;  4  Pick.  160;  if  they  pur- 
port  to  be  a  part  of  the  transaction  to  which 
they  relate  ;  1  Greenl.  Ev.  §  144 ;  third ,  in 
case  of  declarations  and  entries  made  against 
the  interest  of  the  party  making  them,  whether 
made  concurrently  with  the  act  or  subsequent¬ 
ly  ;  1  Taunt.  141;  3  id.  303;  4  id.  16;  1 
Campb.  867  ;  3  id.  457  ;  2  Term,  53  ;  3  Brod. 
&  B.  132 ;  3  B.  &  Ad.  893  ;  and  see  1  Phill. 
Ev.  293  ;  Gresl.  Eq.  Ev.  221 ;  but  such  de¬ 
clarations  and  entries,  to  be  so  admitted,  must 
appear  or  be  shown  to  be  against  the  pecu¬ 
niary  interest  of  the  party  making  them ;  1 
C.  &  P.  276  ;  11  Cl.  &  F.  85 ;  10  East,  109; 

2  Jac.  &  W.  789  ;  3  Bingh.  N.  C.  308,  320; 
fourth,  dying  declarations. 

Dying  declarations,  made  in  cases  of  homi¬ 
cide  where  the  death  of  the  deceased  is  the 
subject  of  the  charge  and  the  circumstances 
of  the  death  are  the  subject  of  the  dung 
declarations,  are  admissible;  2  B.  &  C.  G05, 
T  Leach,  267,  878;  2  Mood.  &  R-  53;  “ 
Johns.  81,  35;  15  id.  286;  1  Meigs,  265;  * 
lu.’oo  a  n  Cr  n  oqq  •  if  made  under 

2  Leach,  563 ! 


a  sense  of  impending  death 
6  C.  &  P.  386,  631 ;  7  id.  18* ,  *  — n,. 

2  id.  185;  5  Cox,  Cr.  Cas.  318;  H  °h'0/ 
424 ;  2  Ark.  229 ;  8  Cush.  181 ;  9  HnmF®; 
9,  24.  And  see  3  C.  &  P.  269 ;  6  id.  8W. 
2  Va.  78,  111 ;  3  Leigh,  786;  1  Hawks, 44., 
28  Eng.  Rep.  587  ;  14  Am.  L.  Rev- 
It  is  not  necessary  that  the  deekiran  ^ 
that  he  is  expecting  immediate  deat  1  ^ 

enough  if,  from  all  the  circumstances,  »  *  ‘ 

factorily  appears  that  such  was  the  con 
Of  bis  mind  at  the  time  of  the  declarations. 
24  Kas.  189.  The  declaration  may  have  ^ 
made  by  signs ;  1  Greenl.  Ev.  §  161  ’  .  2 

in  answer  to  questions ;  7  C.  &  ff ,  ’ ,.e 

Leach,  563  ;  3  Leigh,  758.  The  so  ■  ^ 
only  need  be  given  by  the  witness ;  1 
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' — Tuwkf  101 ;  but  the  declaration  must 
f ^ ! been  complete;  3  Leigh,  786  ;  and  the 
l)gve  U  ,<11M>es  under  which  it  was  made  must 
court  ;1  Stark.  521 ;  8  C.  & 
?  « •  (i  id.  .186 ;  7  id.  187  i  1  Hawks,  ; 
j  ’  59;  2  Gratt.  594;  1  (i  Miss.  401  ; 

H‘ll  61 9/  The  admissibility  of  the  declara- 
f*nn  is  not  affected  by  the  fact  that  subse- 
tl0>  tly  to  their  being  made  and  before  death 
1  declarant  entertained  a  belief  in  recovery  ; 
14  Cox,  Cr.  Cas.  565;  8.  c.  28  Engl.  llep. 
587  and  note.  Dying  declarations  are  only 
admissible  in  criminal  cases,  where  the  death 
of  the  deceased  is  the  support  of  the  charge, 
and  the  circumstance  of  the  death  the  subject 
matter  of  the  declaration;  2  13.  &  C.  605; 
32  Conn.  358. 

Declarations,  to  be  admissible  as  original 
evidence,  must  have  been  made  at  the  time 
of  doing  the  act  to  which  they  relate ;  3  Conn. 
250;  19  id.  250;  16  Miss.  722;  9  Paige,  N. 
Y.  611;  23  Ga.  193;  8  Mete.  436;  6  Me. 
266;  34  id.  310;  36  N.  II.  353  ;  14  S.  &  R. 
275;  5  Term,  512;  9  Bingh.  849;  1  B.  & 
Ad.  135.  And  see  3  Mete.  Mass.  199;  4 
Fla.  104;  3  Ilumphr.  315;  24  Yt.  363  ;  21 
Conn.  101.  For  cases  of  entries  in  books, 
see  1  Binn.  234 ;  8  Watts,  544  ;  9  S.  &  R. 
285;  13  Mass.  427  ;  10  Am.  Rep.  22;  s.  c 
36  hid.  280. 

In  order  to  their  admission  as  secondary 
evidence,  the  declarant  must  be  dead ;  1 1 
Price,  162;  1  C.  &  K.  58;  12  Yt.  178;  and 
the  declaration  must  have  been  made  before 
any  controversy  arose ;  13  Ves.  Ch.  514;  3 
Campb.  444;  4  id.  401  ;  10  B.  &  C.  657  ;  4 
Maule  &  S.  486  ;  1  Pet.  328.  It  must  also 
appear  that  the  declarant  was  in  a  condition 
or  situation  to  know  the  facts,  or  that  it  was 
5“  duty  ^  know  them ;  2  J.  &  W.  464  ;  10 
bast,  109;  15  id.  32;  9  B.  &  C.  935;  10  id. 

t!4  B*  137  *’  2  Sm-  Lead-  Cas-  193>  n* 

e  declarations  of  an  agent  respecting  a 
ject*matter,  with  regard  to  which  lie  rep- 
hms  the  principal,  bind  the  principal; 

§§  134-137  ;  1  Phill.  Ev.  381; 
16?:  01  a2, 12 ;  3  Harring.  299  ;  20  N.  H. 
duiin  a*  N.*  8t  33  5  6  Gray,  450 ;  if  made 

mrd  f  cont*noanee  of  the  agency  with  re- 
451  .  ? Aa  transaetioii  then  pending;  8  Bingh. 
S3  123  i  *  Taunt.  519;  5  Wheat. 

lof:  4  c ‘its,487;  8  i(L  39 ;  14  N-  H- 

Rich  to  !;  ?ass-  93 ;  39  Vt.  29;  11 
?Grav  no  o24  ^a*  211  ?  81  Ala.  n.  s.  33  ; 
Rob.  La9  om45l  ?,E-  D>  Smith’  133 ;  see  3 
similar  „,i  01 ;  8  Metc-  44  i  19  IH.  456  ;  and 
1  Groonl  r  ex*cn<l to  partners’  declarations ; 
.LM  112;  31  Ala.  N.  8.  26;  36 
Whei  7*  Seo  Pautnkr. 
in  the  pft,r°re  ,tkan  one  person  is  concerned 
riots,  Co  "1,ss!°»  H  crime,  as  in  cases  of 
Ssofe;K,raC1?’  an^  the  like,  the.  decluro- 
in  KT  °1  parties,  made  white  act- 
*?ain8t  frLcrmo»  design,  are  evidence 
«1  i  2  IV  *kolc ;  3  B-  &  Aid.  566 ;  1  Stark. 
?  ^.405?*  L0,Pick-  497  ;  SO  Vt.  100; 
tl0l>s  of  0n  f  ’  f  593  ;  but  the  declara- 
(  of  the  rioters  or  conspirators, 


made  after  the  accomplishment  of  their  object 
and  when  they  no  longer  acted  together,  are 
eYidence  only  against  the  party  making  them ; 
2  Stark.  Lv.  235 ;  2  Russell,  Cr.  572  ;  Ros- 

Cr;  E,V-  324  ;  1  I1L  269  ;  1  Mood.  &  M 
501  And  see  2  0.  &  P.  232 ;  7  Gray,  1,  46. 
bee  Hearsay  ;  Boundary ;  Reputation* 
Confession.  ’ 

In  Scotch  Law.  The  prisoner’s  state¬ 
ment  before  a  magistrate. 

When  used  on  trial,  it  must  be  proved  that 
the  prisoner  was  in  his  senses  at  the  time  of 
making  it,  and  made  it  of  his  own  free  will ; 
2  Hume,  328;  Alison,  Pr.  557.  It  must  be 
signed  by  the  witnesses  present  when  it  was 
made;  Alison,  Pr.  557,  and  by  the  prisoner 
himself;  Arkl.  Just.  70.  See  Paterson, 
Comp.  §§  952,  970. 

Declaration  by  debtor  of  inability  to  pay 
his  debts .  In  England.  A  formal  declara¬ 
tion  of  this  character  is  an  act  of  bankruptcy, 
under  sec.  6  of  the  Bankruptcy  Act  of  1869  ; 
Robson,  Bkcy. 


DECLARATION  OF  INDEPEND¬ 
ENCE.  A  state  paper  issued  by  the  con¬ 
gress  of  the  United  States  of  America,  in  the 
name  and  by  the  authority  of  the  people,  on 
the  fourth  day  of  July,"  1776,  wherein  are 
set  forth  : — 

Certain  natural  and  inalienable  rights  of 
man  ;  the  uses  and  purposes  of  governments  ; 
the  right  of  the  people  to  institute  or  to 
abolish  them ;  the  sufferings  of  the  colonies, 
and  their  right  to  withdraw  from  the  tyranny 
of  the  king  of  Great  Britain ; 

The  various  acts  of  tyranny  of  the  British 

kin?;  „  ... 

The  petitions  for  redress  of  those  injuries, 

and  the  refusal  to  redress  them ;  the  recital 
of  an  appeal  to  the  people  of  Great  Britain, 
and  of  their  being  deaf  to  the  voice  of  justice 
and  consanguinity  ; 

An  appeal  to  the  Supreme  Judge  of  the 
world  for  the  rectitude  of  the  intentions  of 
the  representatives ; 

A  declaration  that  the  United  Colonies  are, 
and  of  right  ought  to  be,  free  and  independent 
states  ;  that  they,  are  absolved  from  all  allegi¬ 
ance  to  the  British  crown,  and  that  all  political 
connection  between  them  and  the  state  of 
Great  Britain  is  and  ought  to  be  dissolved ; 

A  pledge  by  the  representatives  to  each 
other  of  their  lives,  their  fortunes,  and  their 
sacred  honor. 

The  effect  of  this  declaration  was  the  estab¬ 
lishment  of  the  government  of  the  United 
States  as  free  and  independent. 


DECLARATION  OF  INTENTION. 

fhe  act  of  an  alien  who  goes  before  a  court 
if  record  and  in  a  formal  manner  declares 
hat  it  is  bond  fide  his  intention  to  become  a 
itizen  of  the  United  States  and  to  renounce 
orever  all  allegiance  and  fidelity  to  am  or- 
ign  prince,  potentate,  state,  or  sovereignty 

Ereof  at  the  time  he  may  be  a  mtizen  or 
ubiect.  Rev.  Stat.  §  21 S5. 

T  his  declaration  must,  in  ordinary  cases, 
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DECREE  in  ABSENCE 


be  made  at  least  two  years  before  bis  admis¬ 
sion.  Id.  But  there  are  exceptions  to  this 
rule.  See  Naturalization. 

DECLARATION  OF  PARIS.  A  dec¬ 
laration  respecting  international  maritime  law 
set  forth  by  the  leading  powers  of  Europe  at 
the  Congress  of  Paris  in  April,  1856.  The 
several  articles  are : — 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy’s  goods, 
except  contraband  of  war. 

3.  Neutral  goods,  except  contraband  of 
war,  are  not  liable  to  confiscation  under  a 
hostile  flag. 

4.  Blockades,  to  be  binding,  must  be  effec¬ 
tive.  Twiss,  Law  of  Nations,  part  ii.  s.  86. 

DECLARATION  OF  TRUST.  The 
act  by  which  an  individual  acknowledges  that 
a  property,  the  title  of  which  he  holds,  does 
in  fact  belong  to  another,  for  whose  use  he 
holds  the  same. 

The  instrument  in  which  such  an  acknowl¬ 
edgment  is  made. 

Such  a  declaration  is  not  always  in  writing  ; 
though  it  is  highly  proper  it  should  be  so; 
Hilf  Trust.  49,  note  y ;  Sugden,  Pow.  200 ; 
1  Washb.  R.  P.  See  Frauds,  Statute 
of;  Trust. 

DECLARATION  OF  WAR.  The  pub¬ 
lic  proclamation  of  the  government  of  a  state, 
by  which  it  declares  itself  to  be  at  war  with  a 
foreign  power  which  is  named,  and  which  for¬ 
bids  all  and  every  one  to  aid  ox  assist  the 
common  enemy. 

The  power  "of  declaring  war  is  vested  in 
congress  by  the  constitution,  art.  1,  s.  8,  §  12. 
There  is  no  form  or  ceremony  necessary  ex¬ 
cept  the  passage  of  the  act.  A  manifesto 
stating  the  causes  of  the  war  is  usually  pub¬ 
lished  ;  but  war  exists  as  soon  as  the  act  takes 
effect.  It  was  formerly  usual  to  precede  hos¬ 
tilities  by  a  public  declaration  communicated 
to  the  enemy,  and  to  send  a  herald  to  demand 
satisfaction.  Potter,  Grec.  Ant.  b.  3,  c.  7 : 

ig.  49.  15.  24.  But  that  is  not  the  practice 
of  modern  times. 

In  some  countries,  as  England,  the  power 
of  declaring  war  is  vested  inthe  king ;  but  he 
has  no  power  to  raise  men  or  monev  to  carry 

torv!’  rendCrS  the  Hght  aI“ost  n«ga- 

7arS  a.e  never  declared ;  Boyd’s 
Vj  heat.  Intern.  Law,  355.  See  2  Black  669. 
Many  recent  wars  have  been  begun  without 
this  formality.  A  war  dp  * 

without  it;  L.  R.  4  RC  179?  “  'X,St 

DECLARATORY.  Something  which 
explains  or  ascertains  what  before  was  uncer- 
tam  or  doubtful:  as,  a  declaratory  statate 
which  is  one  passed  to  put  an  end  to  a  dn,,& 
-  to  what  the  law  hj  and 

I  Bla.  Com. 

Often  used  of  making  a  posi- 


as 


.  ...  10,  nuu  \ 

what  it  is  and  what  it  has  been 
86. 

.  Declare.  _ _ 

five  statement,  as  “ declare  and  affirm-”  17 

J*  J*  L-  «2.  For  its  use  in  pleading  SJ 
Declaration.  v  inS»  see 


DECLINATION.  In  Scotch  r 

preliminary  plea  objecting  to  the  i.tfT  A 
on  the  ground  that  the  jud^  js  JUrisd“',:- 
the  suit.  0 


jurisdiction 
interested  k 


DECLINATORY  PLEA  *  , 

sanctuary  or  of  benefit  of  elerev  4  Pi P  r? 
333.  Abolished,  6  &  7  Geo  .IV  c  to' 
Mozl.  &  W.  Die.  See  Benefit  of  Clekqv 

Th  operatjon  of  ■ 


DECOCTION 

certain  ingredients  in  a  fluid  for 'the 
of  extracting  the  parts  soluble  at  th/Sf 
rature.  1  he  product  of  this  nnm.;™,  v 


0 


purpose 

product  of  this  operation/ 

In  a  case  in  which  the  indictment  charged 
prisoner  with  having  administered  to  a  woman! 
decoction  of  a  certain  shrub  called  savin  it  ai! 
peared  that  the  prisoner  had  administered  an 
infusion ,  and  not  a  decoction.  The  prisoner’s 
counsel  insisted  that  he  was  entitled  to  an  ac¬ 
quittal  on  the  ground  that  the  medicine  was  mis¬ 
described  ;  but  it  was  held  that  infusion  and 
decoction  are  ejusdem  generis ,  and  that  the  vari¬ 
ance  was  immaterial.  3  Camp.  74,  75. 

DECOCTOR.  In  Roman  Law.  A  bank¬ 
rupt  ;  a  person  who  squandered  the  money  of 
the  state.  Cajvinus,  Lex  ;  Du  Cange. 

DECOLLATIO.  Decollation ;  beheading. 
DECONFES.  In  French  Law.  A  name 
formerly  given  to  those  persons  who  died 
without  confession,  whether  they  refused  to 
confess  or  whether  they  were  criminals  to 
whom  the  sacrament  was  refused.  Droit  de 
Canon,  par  M.  l’AbbS  Andr6;  Dupiu,  Gloss, 
to  Loisel’s  Institutes. 

DECOY.  A  pond  used  for  the  breeding 
and  maintenance  of  water- fowl.  11  ilod.  74, 
130;  3  Salk.  9;  Holt,  14;  11  East,  571. 

DECREE.  In  Practice.  The  judgment 
or  sentence  of  a  court  of  equity.  - 

It  is  either  interlocutory  or  final.  j lC^ 
mer  is  given  on  some  plea  or  issue  . 
the  cause  which  does  not  decide  t  ie 
question  ;  the  latter  settles  the  mat  er  ^ 
pute ;  and  a  final  decree  has  the  sani  ^ 
as  a  judgment  at  law  ;  2  Aladd.  4b-  , 

Ca.  27;  2  Vem.  89;  4  Brow”,  . 

See  7  Viner,  Abr.  394  ;  7  Comj  ns,  g  por 
1  Belt,  Suppl.  Ves.  223  ;  28  Cal.  75,  85. 
forms  of  decrees,  see  Seton,  Deci  i  •  fl.  ;D 
In  Legislation.  In  some  coun  tj,c 
France,  some  acts  of  the  legisla  11  are 
sovereign,  •which  have  the  force  jjjlan 
called  decrees :  as,  the  Berlin  anU 

sentence  of  court  by  which  t  4 
issue  between  the  parties  is  d(,<. 11  ^  A 

DECREE  NISI.  In  BWj  ^ ft  tjl 
decree  for  a  divorce,  not  to  *  onthsfr°1J| 
after  such  time,  not  less  than  s  -  court 
the  pronouncing  thereof,  as  t^|s  Pl‘rl® 
from  time  to  time  direct.  1  dt>t’r. 


S: 


i  1 


any  person  may  show  cause 
should  not  be  made  absolute ; 
s.  3 ;  23  &  24  Viet.  c.  144< 

Com.  281 ;  Mozl.  &  "W  •  D,c-  „ 

DECREE  IN  ABSENC: E-  c0Ujis>  • 

Law.  Judgment  by  default  o  j 


Sco1 


ltd1 
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In 

the 


Decree  of  constitution. 

v*h  Law.  Any  decree  by  which 
SC°.Tt  of  a  debt  or  obligation  is  ascertained. 

term  is,  however,  usually  applied  especi- 
,}Dt,  those  decrees  which  are  required  to  found 
a  111  in  the  person  of  the  creditor  in  the  event  of 
»  death  of  either  the  debtor  or  the  original 
creditor-  Bell,  Diet. 

DECREE  DATIVE.  In  Scotch  Law. 

The  order  of  a  court  of  probate  appointing  an 

administrator. 

DECREE  OF  FORTHCOMING.  In 
Scotch  Law.  The  decree  made  after  an 
arrestment  ordering  the  debt  to  be  paid  or  the 
effects  to  be  delivered  up  to  the  arresting  cred¬ 
itor.  Bell,  Diet. 

DECREE  OF  LOCALITY.  In  Scotch 
Law.  The  decree  of  a  teind  court  allocating 
stipend  upon  different  heritors.  It  is  equiva¬ 
lent  to  the  apportionment  of  a  tithe  rent- 
charge. 

DECREE  OF  MODIFICATION.  In 
Scotch  Law.  A  decree  of  the  teind  court 
modifying  or  fixing  a  stipend. 

DECREE  OF  REGISTRATION.  In 
Scotch  Law.  A  proceeding  by  which  the 
creditor  has  immediate  execution.  It  is  some¬ 
what  like  a  warrant  of  attorney  to  confess 
judgment.  1  Bell,  Com.  1.  1.4. 

DECREET.  In  Scotch  Law.  The 

final  judgment  or  sentence  of  court  by  which 
the  question  at  issue  between  the  parties  is 
decided. 

Decreet  absolutor.  One  where  the  decision 
is  in  favor  of  the  defendant. 

Decreet  condemnator.  One  where  the  de¬ 
cision  is  in  favor  of  the  plaintiff.  Erskine, 
Inst.  4.  3.  5. 

DECREET  ARBITRAL.  In  Scotch 
Law.  The  award  of  an  arbitration.  The 
form  of  promulgating  such  award.  Bell,  Diet. 
Arbitration;  2  Bell,  IIou.  L.  49. 

DECRETALES  BONIFACII  OCTA- 
,  L  A  supplemental  collection  of  the  canon 
“J.  published  by  Boniface  VIII.  in  1298, 
culled,  also,  Liber  Sextus  Decretalium  (Sixth 
h)ok  of  the  Decretals).  1  Kaufm.  Mackeld. 
biv.  Law,  83(  n.  See  Decretals. 
DECRETALES  GREGORII  NONI. 
ms  decretals  of  Gregory  the  Ninth.  A  col- 
e<stion  of  the  laws  of  the  church,  published  by 
wrier  of  Gregory  IX.  in  1227.  It  is  composed 
titl  V,G  ^?°kR,  subdivided  into  titles,  and  each 
o  is  divided  into  chapters.  They  are  cited 
.  using  an  X  (or  extra) :  thus,  Cap.  &  X  de 
Juris,  etc.  1  Kaufm.  Mackeld.  Civ, 
a*’  83,  n. ;  Butler,  Ilor.  Jur.  115. 
DECRETALS.  In  Ecclesiastical  Law 
or  rm<ial  eP'stIes,  written  by  the  pope  alone, 
or# *  P°Pe  and  cardinals,  at  the  instance 
in„  1  ,°I  °ue  or  more  persons,  for  the  order- 
Ver«v  determining  some  matter  in  contro- 
in  if  ’  an<?  which  have  the  authority  of  a  law 

^‘mselves. 

Thehfir^creta,s  were  published  in  three  volumes, 
t  volume  was  collected  by  Raymundus 


®“rrd±?'  Gregory  IX.,  about  the 

,  7»  *nd  Published  by  him  to  be  read  in 

schools  and  used  in  the  ecclesiastical  courts 
The  second  volume  i6  the  work  of  Boniface  VIII 
compiled  about  the  year  1298,  with  additions  to 
and  alterations  ol  the  ordinances  of  his  predeces- 
sors.  The  third  volume  is  called  the  Clemen¬ 
tines,  because  made  by  Clement  V.,  and  was 
published  by  him  in  the  council  of  Vienna,  about 
the  year  1308.  To  these  may  be  added  the  Ex¬ 
tra  vagantes  of  John  XXII.  and  other  bishops  of 
Rome,  which,  relatively  to  the  others,  are  called 
Novellce  Constitutiones.  Ridley’s  View,  etc.  99, 
100  ;  1  Fournel,  Hist,  des  Avocats,  194, 195. 

The  false  decretals  were  forged  in  the  names 
of  the  early  bishops  of  Rome,  and  first  appeared 
about  a.  d.  845-850.  The  author  of  them  is  not 
known.  They  are  mentioned  in  a  letter  written 
in  the  name  of  the  council  of  Quierzy,  by  Charles 
the  Bald,  to  the  bishops  and  lords  of  France. 
See  Vail  Espen  Fleury,  Droit  de  Canon,  by  Andr4. 

The  decretals  constitute  the  second  division  of 
the  Corpus  Juris  Canonici. 

DECRETAL  ORDER.  In  Chancery 
Practice.  An  order  made  by  the  court  of 
chancery,  upon  a  motion  or  petition,  in  the 
nature  of  a  decree.  2  Daniell,  Ch.  Pr.  637. 

DECRETUM  GRATIANI.  A  collec¬ 
tion  of  ecclesiastical  law  made  by  Gratian,  a 
Bolognese  monk,  in  the  year  1151.  It  is  the 
oldest  of  the  collections  constituting  the  Cor - 
pus  Juris  Canonici.  1  Kaufm.  Mackeld.  Civ. 
Law,  81 ;  1  Bla.  Com.  82;  Butler,  Hor.  Jur. 
113. 

DECRY.  To  cry  down ;  to  destroy  the 
credit  of.  It  is  said  that  the  king  may  at  any 
time  decry  the  coin  of  the  realm.  1  Bla. 
Com.  278. 

DECURIO.  In  Roman  Law.  One  of 

the  chief  men  or  senators  in  the  provincial 
towns.  The  decuriones,  taken  together,  had 
the  entire  management  of  the  internal  affairs 
of  their  towns  or  cities,  with  powers  resem¬ 
bling  in  some  degree  those  of  our  modern  city 
councils.  1  Spence,  Eq.  Jur.  54;  Culvinus, 

Lex.  .  . 

DEDBANA.  An  actual  homicide  or  man¬ 
slaughter.  Toml. 

DEDI  (Lat.  I  have  given).  A  word  used 
in  deeds  and  other  instruments  of  conveyance 
when  such  instruments  were  made  in  Latin. 
The  use  of  this  word  formerly  carried  with 

’  1  forex- 

e 

iriven),  etc.,  to  A  B,”  there  was  a  warranty 
to  him  and  his  heirs.  But  this  is  no  longer 
so  8  &  9  Viet.  c.  106,  s.  4.  Brooke,  Abr 
Guaranty ,  pi.  85.  The  warranty  th^s  wroug^ 
was  a  special  warranty,  extending  to  t 
ofA the  fcofee  dunng  tire  life  of  the  donor  onH . 
Co.  Litt.  384  b ;  4  Co.  81;  5  >?■}';  “r 

Saxon  grants.  1 


The  use  ot  this  worci  iormenv  uameu 
it  a  warranty  in  law,  when  in  a  deed  :  for  ex¬ 
ample,  if  in  a  deed  it  was  said,  “  dedi  (I  have 
.  *  ^  a  vi  »*  tvoq  ft.  warrant? 


ment;  2  Bla.  Com.  310. 
is  found  in  some  of  the 
Spence,  Eq.  Jur.  44.  See  Gkant. 

„_T  ET  CONCESSI  (Lat.  I  have 
DEDI  ET  CLi  aptest  words  to 

given  and  granted).  ^  £e  words  ordi- 

rnl/n^  when  instruments  of  conveyance 
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deduction  for  NEw 


were  in  Latin,  in  charters  of  feoffment,  gift, 
or  grant.  These  words  were  held  the  aptest ; 
though  others  would  answer ;  Co.  Litt.  384  b  ; 

1  Steph.  Com.  114;  2  Bla.  Com.  53,  316. 
DEDICATION.  An  appropriation  of  land 

to  some  public  use,  made  by  the  owner,  and 
accepted  for  such  use  by  or  on  behalf  of  the 
public.  23  Wis.  416;  33  N.  J.  L.  13. 

Express  dedication  is  that  made  by  deed, 
vote,  or  declaration. 

Implied  dedication  is  that  presumed  from 
an  acquiescence  in  the  public  use. 

To  be  valid  it  must  be  made  by  the  owner 
of  the  fee ;  5  B.  &  Aid.  454  ;  3  Sandf.  502  ; 

4  Campb.  16  ;  or,  if  the  fee  be  subject  to  a 
naked  trust,  by  the  equitable  owner ;  6  Pet. 
431 ;  1  Ohio  St.  478  ;  and  to  the  public  at 
large;  22  Wend.  425;  2  Vt.  480;  10  Pet. 
662;  11  Ala.  N.  s.  63.  In  making  the  ap¬ 
propriation,  no  particular  formality  is  required, 
but  any  act  or  declaration,  whether  written  or 
oral,  which  clearly  expresses  an  intent  to 
dedicate,  will  amount  to  a  dedication,  if  ac¬ 
cepted  by  the  public,  and  will  conclude  the 
donor  from  ever  after  asserting  any  right  in¬ 
compatible  with  the  public  use ;  5  Taunt.  1 25  ; 
11  M.  &  W.  827  ;  5C.&  P.460;  6  Pet.  431  ; 
22  Wend.  450  ;  25  Conn.  235  ;  19  Pick.  405 ; 

2  Vt.  480;  9  B.  Monr.  201 ;  12Ga.  239;  27 
Mo.  211;  22  Tex.  94.  And,  without  any 
express  appropriation  by  the  owner,  a  dedica¬ 
tion  may  be  presumed  from  twenty  years’  use 
of  his  land  by  the  public,  with  his  knowledge  ; 
22  Ala.  n.  s.  190;  19  Conn.  250;  11  Mete. 
421;  3  Zabr.  150;  4  Ind.  518;  17  Ill.  249- 
26  Penn.  187 ;  3  Kent,  451;  or  from  any 
shorter  period,  if  the  use  be  accompanied  by 
circumstances  which  favor  the  presumption, 
the  fact  of  dedication  being  a  conclusion  to  be 
drawn,  in  each  particular  case,  by  the  jury, 
w'ho  as  against  the  owner  have  simply  to  de¬ 
termine  whether  by  permitting  the  public  use 
he  has  intended  a  dedication  ;  1  Stra.  1 004  • 

5  I  aunt.  125  ;  6  Wend.  651  ;  11  id.  486  :  9 

How.  10;  10  Ind.  219;  4  Cal.  114;  17  111. 

416;  30  E.  L.  &  Eq.  207  ;  11  East,  375.  But 
tins  presumption,  being  merely  an  inference 
from  the  public  use,  coupled  with  circum¬ 
stances  indicative  of  the  owner’s  intent  to 
dedicate,  is  open  to  rebuttal  bv  the  proof  of 
circumstances  indicative  of  the  absence  of  such 

297  OH*  2  11nk\5,1,;  4  Cush‘  332  i  ^  Me. 

2J7  ,  9  How.  10  ;  1  Campb.  262  ;  4  B  &  Ad 
447  ;  7  C.  &  P.  578  ;  8  Ad.  &  E.’  99 

VV  ithout  acceptance,  a  dedication  is  incom¬ 
plete.  In  the  case  of  a  highway,  the  question 
has  been  raised  whether  the  public  itself,  or 
the  body  charged  with  thejepair,  ,s  the  proper 

party  to  make  the  acceptance.  In  Enghmd, 
it  has  been  decided  that  an  acceptance  by  the 

£t£deSnCed  ibVlerc  use’  is  efficient 

to  bind  the  parish  to  repair,  without  any 
adoption  on  its  part ;  5  B.  &  Ad.  469  •  2  N 

6  M  583.  See  3  Steph.  Com.  130.  ’in  this 

country  there  are  cases  in  which  the  English 
rule  seems  to  be  recognized  ;  1  R.  I.  93  0« 

S  a*  X;,,ir*\tw  «*«  f 

the  effect  that  the  towns  are  not  liable, 


either  for  repair  or  for  injurj^Z^ 
the  want  of  repair,  until  they  rt°ned  % 
adopted  the  way  thus  created,  eitfeft* 
formal  acceptance  or  by  indirectly  r^L^  4 
it,  as  by  repairing  it  or  setting  up  e2  'Zln? 
therein;  13  Vt.  424;  14  i<T 282 ?"« aP0?1’ 
257  ;  16  Barb.  251 ;  8  Gratt.  632  • 2  iJ  ,  Y* 
19  Pick.  405;  3  Cush.  290;  Ant  h  '  7 ! 
111.  See  Thokougufaue  g-Hl"W 
Highway.  1 

The  authorities  above  cited  relate  „ 
to  the  dedication  of  land  for  a  highway  ft 
a  dedication  may  be  made  equally  well  ‘to  any 
other  purpose  which  is  for  the  benefit  of  the 
public  at  large,  as  for  a  square,  a  common  a 
landing,  a  cemetery,  a  school,  or  a  monument  • 
and  the  principles  which  govern  in  all  these 
cases  are  the  same,  though  they  may  be  some¬ 
what  diversified  in  the  application,  according 
as  they  are  invoked  for  the  support  of  one  or 
another  of  these  objects;  6  Hill,  407;  11 
Penn.  444;  7  Ohio,  135;  18  id.  18;  2  Ohio 
St.  107  ;  12  Ga.  239  ;  4  N.  H.  537 ;  1  Wheat. 
469  ;  2  Watts,  23  ;  1  Spenc.  86  ;  8  B.  Monr. 
234 ;  3  Sandf.  502 ;  7  Ind.  641 ;  2  Wise.  153. 

DEDIMUS  ET  CONCESSIMUS  (Lat 
we  have  given  and  granted).  W  ords  used  by 
the  king,  or  where  there  were  more  grantors 
than  one,  instead  of  dedi  et  concessi. 

DEDIMUS  POTESTATEM  (Lat.  we 
have  given  power).  The  name  of  a  writ  to 
commission  private  persons  to  do  some  act  in 
the  place  of  a  judge :  ast  to  administer  an  oath 
of  office  to  a  justice  of  the  peace,  to  examine 
witnesses,  and  the  like.  Cowel;  Comyns, 
Dig.  Chancery  (K,  3),  (P,  2),  Fine  (E,  7); 
Dane,  Abr.  Index ;  2  Bla.  Com.  351. 

DEDIMUS  POTESTATEM  DE  AT- 
TORNO  PACIENDO  (Lat.).  The  name 
of  a  writ  which  was  formerly  issued  by  au¬ 
thority  of  the  crown  in  England  to  authorize 
an  attorney  to  appear  for  a  defendant,  am 
without  which  a  party  could  not,  until  the 
statute  of  Westminster  2  (infra),  appear  m 
court  by  attorney.  T 

By  statute  of  Westminster  2, 13  Edw.  L 
10,  all  persons  impleaded  may  make  aD  *1' 
torney  to  sue  for  them,  in  all  pleas  movec  . 
or  against  them,  in  the  superior  courts  the 
enumerated.  3  M.  &  G.  184,  n. 

DEDITITII  (Lat.).  In  Roman,  Law. 
Criminals  who  have  been  marked  in  tin  * 
or  on  the  body  with  fire  or  an  iron  s0  j 
the  mark  cannot  be  erased,  and  subseque 
manumitted.  Calvinus,  Lex. 

DEDUCTION  FOR  NEW. 
time  Law.  The  allowance  (usually  ^  ^ 
third)  on  the  cost  of  repairing  a  .  llia^th6 
the  ship  by  the  extraordinary  operation  . 
perils  of  navigation,  the  renovated  pan  ^ 
presumed  to  be  better  than  before  tne  ^ 
In  some  parts,  by  custom  or  bj  *-v  n0t 
ion  in  the  noliev.  the  allowance 


DEED 


493 


DEED  POLL 


n  a.  p  229  ;  1  Caines,  573  ;  18  La.  77  ;  2 
Cra.  C.  C-  218;  21  Pick.  456 ;  5  Cow.  63. 

PEED.  A  written  instrument  under  seal, 
containing  a  contract  or  agreement  which  has 
been  delivered  by  the  party  to  be  bound  and 
accepted  by  the  obligee  or  covenantee.  Co. 
Lift.  171 !  2  Bla.  Com.  295 ;  Shepp.  Touchst. 
50. 

A  writing  containing  a  contract  sealed  and 
delivered  to  the  party  thereto.  3  Washb.  11 
P.  239. 

A  writing  under  seal  by  which  lands,  tone- 
ments,  or  hereditaments  are  conveyed  for  an 
estate  not  less  than  a  freehold.  2  Bla.  Com. 
294. 

Any  instrument  in  writing  under  seal,  whether 
it  relates  to  the  conveyance  of  real  estate  or  to 
any  other  matter,— as,  for  instance,  a  bond,  single 
bill,  agreement,  or  contract  of  any  kind, — is  as 
much  a  deed  as  is  a  conveyance  of  real  estate, 
and,  after  delivery  and  acceptance,  is  obligatory  ; 
2  S.  &  R.  504 ;  5  Dana,  365 ;  2  Miss.  154.  The 
term  is,  however,  often  used  in  the  latter  sense 
above  given,  and  perhaps  oftener  than  in  its  more 
general  signification. 

Deeds  of  feoffment .  See  Feoffment. 

Deeds  of  grant.  See  Grant. 

Deeds  indented  are  those  to  which  there  are 
two  or  more  parties  who  enter  into  reciprocal 
and  corresponding  obligations  to  each  other. 
See  Indenture. 

Deeds  of  release.  See  Release  ;  Quit¬ 
claim. 

Deeds  poll  are  those  which  are  the  act  of  a 
single  party  and  which  do  not  require  a  coun¬ 
terpart.  See  Deep  Poll. 

Deeds  under  the  statute  of  uses.  See  Bar¬ 
gain  and  Sale;  Covenant  to  Stand 
"EISKD;  Lease  and  Release. 

mavhprdln^ ito  Blackstone,  2  Com.  313,  deeds 
—of  u Idered  as  conveyances  at  common  law , 
grant-  i1  tlle  or^naI  are  feoffment;  gift; 
five nrLef8e ’  ^change;  partition:  the  deriva- 
ment-  a  f8e’  confirmation;  surrender;  assign- 
their  h  y  °TfaPance’ — or  conveyances  which  derive 
coveri^ nf ' +  Virtue  of  the  statute  of  uses :  namely, 
sale  of  lov  i  8t?nc*  seized  to  uses;  bargain  and 
declaim  8  ’  lease  and  release ;  deed  to  lead  and 

For  o  T* dced  of  revocation  of  usee, 
the  rnit^S<;nPti0"  °f  the  various  forms  in  use  in 
‘ited  States,  see  2  Washb.  R.  P.  607. 

or  t ff9  °f '  Deeds  must  be  upon  paper 
pletclv  IITlenti  5  Johns.  246;  must  be  com- 
267  •  I;  \rriste«rl3(‘fore  del‘vory  ?  1  Hill,  So.  C. 
It,  p  ‘  '  &  W.  216,  Am.  ed.  note ;  3  Washb. 
ties  Sep  ’  must  be  between  competent  par- 
exeiuclr.?!  VUTIES;  anfl  certain  classes  are 
quentlv  f  "om  .folding  lands,  and,  conse- 
Washb  Rr°p  !?einS  grantecs  in  a  deed ;  see  1 
madp  Wl(. '  A  ;  2  id.  564  ;  must  have  been 
Com.  29i?U-re8traint ?  13  Mass*  371  ?  2  Bla. 


?rantor  a  ’i  must  conta'n  the  names  of  the 
613;  i9 l,  grantee;  2  Brock.  156;  19  Vt. 
1J0  ‘"*888.  447;  14  Mo.  420;  13  Ohio, 

*■  ,  iFet;  322 ;  1  McLean,  321 ;  2  N.  H. 


52. 


^tat.  Vr„  V'late  suitable  property ;  Browne, 
must  ci-’  §  6  »  3  Washb.  R.  P.  831  etseq.; 
must  bo  ,the  requisite  parts,  see  infra; 
205;  seeToer’',6Pet-  *24  ;  Thornton,  Conv. 

Lai.  166  ;  and  should,  for  safety, 


hi  f w^rKWr?rl39atutes  do  not 

They  must  be  delivered  (see  Delivery^ 
and  accept;  8111.177;  1N.H.353;  5  id. 

,  20  Johns.  18/;  13  Cent.  L.  J.  222 
Deeds  conveying  real  estate  must  in  most 
states  of  the  United  States  be  acknowledged 
(see  AeENowLEDCMENT)  and  recorded.  ° 

1  he  requisite  number  of  witnesses  is  also 
prescribed  by  statute  in  most  if  not  all  of  the 
states ;  and  many  particulars  relating  to  the 
execution  of  deeds  of  conveyance  are  to  be 
iound  detailed  in  the  more  valuable  works 
treating  of  this  subject,  among  which  Browne 
on  the  Statute  of  Frauds,  Washburn  on  Real 
r  i  operty,  and  Thornton  on  Conveyancing  are 
recommended  for  consultation.  See  Witness. 

l'ormal  parts.  The  premises  embrace  the 
statement  of  the  parties,  the  consideration, 
recitals  inserted  for  explanation,  description 
of  the.  property  granted,  with  the  intended 
exceptions.  The  habendum  begins  at  the 
words  “to  have  and  to  hold,”  and  limits  and 
defines  the  estate  which  the  grantee  is  to  have. 
The  reddendum,  which  is  used  to  reserve 
something  to  the  grantor,  see  Exception  ; 
the  conditions,  see  Condition  ;  the  cove¬ 
nants,  see  Covenant;  Warranty;  and  the 
conclusion,  which  mentions  the  execution, 
date,  etc.,  properly  follow  in  the  order  ob¬ 
served  here;  3  Washb.  R.  P.  365  et  seq. 

The  construction  of  deeds  is  favorable  to 
their  validity;  the  principal  includes  the  in¬ 
cident;  punctuation  is  not  regarded;  a  false 
description  does  not  harm  ;  the  construction 
is  least  favorable  to  the  party  making  the 
conveyance  or  reservation ;  the  habendum  is 
rejected  if  repugnant  to  the  rest  of  the  deed. 
Shepp.  Touchst.  89  et  seq.;  3  Kent,  422; 
Boundaries* 

The  lex  rei  sitce  governs  in  the  conveyance 
of  lands,  both  as  to  the  requisites  and  forms 
of  conveyance.  See  Lex  Rei  Sit*:. 

Much  of  the  English  law  in  reference  to  the 
possession  and  discovery  of  title-deeds  has 
been  rendered  useless  in  the  United  States  by 
the  system  of  registration,  which  prevails  so 
universally. 

Consult  Preston,  W ood,  Thornton,  on  Con¬ 
veyancing;  GreenleaPs  Cruise,  Dig. ;  Wash¬ 
burn,  Hilliard,  Williams,  on  Real  Property; 
Leake,  Land  Laws. 

DEED  TO  DECLARE  USES.  A  deed 
made  after  a  fine  or  common  recovery,  to  show 
the  object  thereof. 

DEED  TO  LEAD  USES.  A  deed  made 
before  a  fine  or  common  recovery,  to  show  the 
object  thereof. 

DEED  POLL.  A  deed  which  is  made  by 

one  party  only.  ,  .  .. 

A  deed  in  which  only  the  party  making  it 
executes  it  or  binds  himselt  by  it  as  a  ( cc(  . 
Washb.  R.  P.  311. 

The  distinction  between  d^  poll  and  in^n- 

tiiro  Ins  oome  to  be  of  but  little  importance.  1  he 

oSarv  purpose  of  a  deed  poll  is  merely  to 

transferee  tight*  of  the  grantor  to  the  grantee. 
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It  was  formerly  called  charta  de  una  parte ,  and 
usually  began  with  these  words,—* Sciant  prae- 
sentes  et  futuri  quod  ego,  A,  etc.;  and  now  be¬ 
gins,  “  Know  all  men  by  these  presents  that  I, 
A  B,  have  given,  granted,  and  enfeoffed,  and  by 
these  presents  do  give,  grant,  and  enfeoff,” 
etc.  Cruise,  Dig.  tit.  32,  c.  1,  s.  23.  See  Inden¬ 
ture. 

DEEMSTERS.  Judges  in  the  Isle  of 
Man,  who  decide  all  controversies  without 
process,  writings,  or  any  charges.  These 
judges  are  chosen  by  the  people,  and  are  said 
by  Spelman  to  be  two  in  number.  Spelman, 
Gloss.;  Camden,  Brit.;  Cowel;  Blount. 

DEFALCATION.  The  act  of  a  defaulter. 

The  reduction  of  the  claim  of  one  of  the 
contracting  parties  against  the  other,  by  de¬ 
ducting  from  it  a  smaller  claim  due  from  the 
former  to  the  latter. 

The  law  operates  this  reduction  in  certain  cases ; 
for,  if  the  parties  die  or  are  insolvent,  the  balance 
between  them  is  the  only  claim  ;  but  if  they  are 
solvent,  and  alive,  the  defendant  may  or  may  not 
defalcate  at  his  choice.  See  Set-Off.  For  the 
etymology  of  this  word,  see  Brackenridge,  Law 
Misc.  186  ;  1  Rawle,  291 ;  3  Binn.  135. 

.  DEFAMATION.  The  speaking  or  writ¬ 
ing  words  of  a  person  so  as  to  hurt  his  good 
fame,  de  bona  faxna  aliquid  detrahere.  "Writ- 
ten  defamation  is  termed  libel,  and  oral  de¬ 
famation  slander. 

The  provisions  of  the  law  in  respect  to  de¬ 
famation,  written  or  oral,  are  those  of  a  civil 
nature,  which  give  a  remedy  in  damages  to  an 
injured  individual,  or  of  a  criminal  nature, 
which  are  devised  for  the  security  of  the  pub¬ 
lic.  Heard,  Lib.  &  SI.  §  1.  1 

In  England,  besides  the  remedy  by  action 
proceedings  may  be  instituted  in  the  ecclesias¬ 
tical  court  for  redress  of  the  injury.  The 
punishment  for  defamation,  in  this  court,  is 
pajmcnt  of  costs  and  penance  enj’oined  at  the 

hasTpl0"  °-f  th1  JUflge*  When  *e  slander 
has  been  privately  uttered,  the  penance  may 

be  ordered  to  be  performed  in  a  private  place  • 

^enpubhcly  unei-ed,  the  sentence  must  be 

for  u 

Assist.  225;  3  Burn,Eccl  I  InV  -k  S 

JJrgr&r  ,of  * 

otherwise.  contract  or 

frauds,  29  Car!  IL ' °jt  ^ena8?^  statute  of 

WoMthe  agreement,”  etc”,  “eh."^,^ 


prescribed  by  law  to  proi^TT^^ 
make  his  defence.  1  “  te  hls  claim  <* 

When  the  plaintiff  makes  default  i. 
nonsuited;  and  when  the  deS  U’ he  rnavk, 
fault,  judgment  by  default  is  rend 
him  Comyus,  Dig.  Picade  E  40 
article  Judgment  by  Default •  7’Jr  U-  See 
429  ;  Doetr.  Plac.  208;  Graham,  pJacI  ^’  A]>t- 

as  to  what  will  excuse  or  save  a  tw!  u  1  See 
259  b ;  29  Iowa,  245.  *  default.  Co.  Lkt 

DEFEASANCE.  An  Ww, 

defeats  the  force  of  operation  of^"*  Wl’i('h 
deed  or  estate.  That '  trS  is  |n”T  •«» 
deed  is  called  a  condition ;  and  that  lrS?m.e 
in  another  deed  is  a  defeasance  3?  ,s 
Dig.  Defeasance. 

The  defeasance  maybe  subsequent  to  tU 
deed  in  case  of  things  executory ;  Co.  Lie 
23  7  a  ;  2  Saund.  43  ;  but  must  be  a  part  of 
the  same  transaction  in  case  of  an  executed 
contract;  Co.  Litt.  236  b ;  1  N  H  n 
Mich.  482  ;  7  Watts,  401;  21  Ala.  n  9 
I  et,  where  an  instrument  of  defeasance  is  ex. 
ecuted  subsequently  in  pursuance  of  an  agree- 
ment  made  at  the  time  of  making  the  original 
deed,  it  is  sufficient ;  2  Waslib.  R.  P.  489 ;  as 
well  as  where  a  deed  and  the  defeasance  bear 
different  dates  but  are  delivered  a;  the  same 
time;  12  Mass.  463  ;  13  Pick.  411;  18  id. 
540  ;  31  Penn.  131  ;  7  Me.  435  ;  13  Ala.  246. 
The  instrument  of  defeasance  must  at  law  be 
of  as  high  a  nature  as  the  principal  deed;  13 
Mass.  443  ;  22  Pick.  526  ;  7  Watts,  261,  401 ; 
8  Me.  246  ;  43  id.  206.  Defeasances  of  deeds 
conveying  real  estate  are  generally  subject  to 
the  same  rules  as  deeds,  as* to  record  and  no¬ 
tice  to  purchasers ;  3  Wend.  208;  14  id.  63; 
17  S.  &  R.  70  ;  12  Mass.  456  ;  38  Me.  447; 
40  id.  381 ;  but  in  some  states  actual  notice 
is  not  sufficient  without  recording ;  Mich.  Rev. 
Stat.  261  ;  Minn.  Stat.  at  Large,  1873,  34,  § 
23. 

DEFECT.  The  want  of  something  re- 
quired  by  law. 

In  pleading,  matter  sufficient  in  law  nnjs 

be  deduced  and  expressed  according  to  t  e 

forms  of  law.  Defects  in  matters  of  sU^ 
stance  cannot  be  cured,  because  it  does  n0. 
appear  that  the  plaintiff  is  entitled  to 
but  when  the  defects  are  in  matter  ot  °  ^ 
they  are  cured  by  a  verdict  in  tavor  o  ^ 
party  who  committed  them;  2  ^as“*  \ 

1  ;  1  Hen.  &  M.  153;  16  Pick.  128, 

Day,  315;  4  Conn.  190;  5  id.  4l^ 

. .  1  Pet.  C.  C.  <6.  -J* 

PROP- 


176;  12  id.  455,  *  -•  -  _r  - 

N.  J.  133;  4  Blackf.  107;  2  McLean, 
Bacon,  Abr.  Verdict ,  X. 

DEFECTUM,  CHALLENGE 
TER.  See  Challenge. 

DEFECTUM  SANGUINIS.  1 


forcible 


resist 


pl^tiff  or0,??6’  ,  The  non-aPpearance  of  a 
P  a*ntiiF  or  defendant  at  court  within  the  time 


time 


cheat 

DEFENCE.  Torts. 

ance  of  an  attack  by  force.  . .  person* 

A  man  is  justified  in  defending  ^  and 
that  of  his  wife,  children,  and  *  force  as 
for  this  purpose  he  may  use  as  111  tjie 
may  be  necessary,  even  to  knhnB  01U* 
nut,  remembering  that  the  weani 
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Vrn  nroDortioued  to  the  occasion,  and 

alwayS „  excess  becomes  itself  an  injury ;  3 
tl,ato  ur  i  r,o  •  but  it  must  be  in  defence,  and 
M-  &  w- "J.  i  C.  &  M.  214  ;  11  Mod.  43. 
“TnSn  may  also  repel  force  by  force  in 
defence  of  bis  personal  property,  and  even 
2ifv  homicide  against  one  who  manifestly 
intends  or  endeavors,  by  violence  or  surprise, 
Commit  a  known  felony  as  robbery 
With  respect  to  the  defence  or  protection 
nf  the  possession  of  real  property,  although 
it  is  justifiable  even  to  kill  a  person  in  the  act 
of  attempting  to  commit  a  forcible  felony,  as 
Wary  or  arson,  yet  this  justification  can 
onlv  take  place  when  the  party  in  possession 
is  wholly  without  fault;  1  Hale,  PI.  Cr.  440, 
444;  l  East,  PI.  Cr.  259,  277.  And  where 
an  illegal  forcible  attack  is  made  upon  a 
dwelling-house  with  the  intention  merely  of 
commitling  a  trespass,  and  not  with  any 
felonious  intent,  it  is  generally  lawful  for  the 
rightful  occupant  to  oppose  it  by  force;  7 
Bmgh.  305;  20  Eng.  C.  L.  139.  See,  gen¬ 
erally  ;  1  Chitty,  Pr.  589 ;  Grotius,  lib.  2,  c. 
1;  Rutherforth,  Inst.  b.  1,  c.  16;  2  Whart. 
Cr.  L.  §  1019.  And  see  Assault. 

In  Pleading  and  Practice.  The  denial 
of  the  truth  or  validity  of  the  complaint, 
general  assertion  that  the  plaintiff  has  no 
ground  of  action,  which  is  afterwards  extend 
ed  and  maintained  in  the  plea.  3  Bla.  Com 
296;  Co.  Litt.  127. 

In  this  sense  it  is  similar  to  the  contestatio  litis 
of  the  civilians,  and  does  not  include  justifica¬ 
tion.  In  a  more  general  sense  it  denotes  the 
means  by  which  the  defendant  prevents  the  suc¬ 
cess  of  the  plaintiffs  action,  or,  in  criminal 
practice,  the  indictment.  The  word  is  com¬ 
monly  used  in  this  sense  in  modern  practice. 

Half  defence  was  that  which  was  made  by 
the  form  “defends  the  force  and  injury,  and 
s&ys”  ( defendit  vim  et  injuriam ,  et  dicit). 

Full  defence  was  that  which  was  made  by 
the  form  “defends  the  force  and  injury  when 
and  where  it  shall  behoove  him,  and  the  dam¬ 
ans,  and  whatever  else  he  ought  to  defend’  ’ 
{defendit  vimet  injuriam  quando  et  ubi  curia 
wnsideravit,  et  damna  et  quicquid  quod  ipse 
dtfendere  debet ,  et  dicit),  commonly  short¬ 
ed  into  “defends  the  force  and  injury 
*heV’  etc.  Gilbert,  C.  P.  188;  8  Term 
632;  3  B.  &  P.  9,  n.  ;  Co.  Litt.  127  b, 
dies,  41.  It  follows  immediately  upon  the 
satement  of  appearance,  “comes”  ( venit ), 
v™8;  “comes  and  defends.”  By  a  general 
f  cience  the  propriety  of  the  writ,  the  com- 
peteney  of  the  plaintiff,  and  the  jurisdiction 
the  court  were  allowed  ;  by  defending  the 
i0r5e  injury,  misnomer  was  waived ;  by 
(  ending  the  damages,  all  exceptions  to  the 
S0n  °t  the  plaintiff;  and  by  defending 
er  when,  etc.,  the  jurisdiction  of  the 
c°urt  was  admitted.  3  Bla.  Com.  298. 
and  c  distinction  between  the  forms  of  halt 
ny{  nil  defence  was  first  lost  sight  of;  8 
f3;  Willes,  41;  3  B.  &  P.  9 ;  2 
nic  l  i’  c  ?  ai"l  no  necessity  for  a  teeh- 
of  1  '  .  llce  exists,  uuder  the  modern  iorms 

01  practice. 


Formerly,  in  criminal  trials  for  capital 
crimes  the  prisoner  was  not  allowed  counsel 
to  assist  in  his  defence;  1  Ry.  &M  jgg.  3 
Campb.  98;  4  Sharsw.  Bla.  Com.’ 356,’ n. 

1  his  privilege  was  finally  extended  to  all  per- 
sons  accused  of  felonies  in  England,  by  6  &  7 
Will.  IV.  c.  114;  and  in  the  United  States 
sy  statute  or  universal  practice.  3  Whart. 
Cr.  L.  §§  3004,  3005. 

DEFENDANT.  A  party  sued  in  a  per¬ 
sonal  action.  The  term  does  not  in  strictness 
apply  to  the  person  opposing  or  denying  the 
allegations  of  the  demandant  in  a  real  action, 
who  is  properly  called  the  tenant.  The  dis¬ 
tinction,  however,  is  very  commonly  disre¬ 
garded;  and  the  term  is  further  frequently 
applied  to  denote  the  person  called  upon  to 
answer,  either  at  law  or  in  equity,  and  as 
well  in  criminal  as  civil  suits. 

See  8  Dana,  41 ;  11  Ohio,  374;  9  Ill.  20; 
10  Paige,  290;  16  Wis.  169;  118  Mass.  470. 

DEFENDANT  IN  ERROR.  The  dis¬ 
tinctive  term  appropriate  to  the  party  against 
whom  a  writ  of  error  is  sued  out. 

DEFENDEMUS  (Lat.  we  will  defend). 
A  word  anciently  used  in  feoffments  or  gifts, 
whereby  the  donor  and  his  heirs  were  bound 
to  defend  the  donee  against  any  servitude  or 
incumbrance  on  the  thing  granted,  other  than 
contained  in  the  donation.  Cowel. 

DEFENDER.  In  Scotch  and  Canon 
Law.  A  defendant. 

DEFENDER  (Fr.).  To  deny;  to  defend; 
to  conduct  a  suit  for  a  defendant ;  to  forbid ; 
to  prevent ;  to  protect. 

DEFENSA.  A  park  or  place  fenced  in 
for  deer,  and  defended  as  a  property  and 
peculiar  for  that  use  and  service.  Cowel. 

DEFENSE  ATJ  FOND  EN  DROIT 
(called,  also,  defence  en  droit).  A  demurrer. 
2  Low.  C.  278.  See,  also,  1  Low.  C.  216. 

DEFENSE  AU  FOND  EN  FAIT. 
The  general  issue.  3  Low.  C.  421. 

DEFENSIVE  ALLEGATION.  In  Ec¬ 
clesiastical  Practice.  The  answer  of  the 
party  defending  to  the  allegations  of  the  party 
moving  the  cause.  3  Bla.  Com.  100. 

DEFENSIVE  WAR.  A  war  In  defence 
of  national  right,— not  necessarily  defensive 
in  its  operations.  1  Kent,  50. 

DEFENSOR.  In  Civil  Law.  A  de¬ 
fender;  one  who  takes  upon  himself  the  de¬ 
fence  of  another’s  cause,  assuming  his  liabili- 

An  advocate  in  court.  In  this  sense  the 
word  is  very  general  in  its  signification,  in¬ 
cluding  advocatus ,  patronus,  procurator,  eic. 
A  tutor  or  guardian.  Calvinus,  Lex. 

In  Old  English  Law.  A  guardian  or 
protector.  Spelman,  Gloss.  The  defendant , 

1= ^ 

church.  Spelmau,  Gloss. 
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DEFENSOR  CIVITATUS  (Lat.  de¬ 
fender  of  the  state). 

In  Roman  Law.  An  officer  whose  busi¬ 
ness  it  was  t6  transact  certain  business  of  the 
suite. 

Those  officers  were  so  called  who,  like  the  tri¬ 
bunes  of  the  people  at  first,  were  chosen  by  the 
people  in  the  large  cities  and  towns,  and  whose 
duty  it  was  to  watch  over  the  order  of  the  city, 
protect  the  people  and  the  deacriones  from  all 
harm,  protect  sailors  and  naval  people,  attend 
to  the  complaints  of  those  who  had  suffered  in¬ 
juries,  and  discharge  various  other  duties.  As 
will  be  seen,  they  had  considerable  judicial 
power.  Du  Cange  ;  Schmidt,  Civ.  Law,  Introd. 
36. 

DEFICIT  (Lat.  is  wanting).  The  defi¬ 
ciency  which  is  discovered  in  the  accounts  of 
an  accountant,  or  in  the  money  which  he  has 
received. 

DEFINITION  (Lat.  de,  and  finis,  a 
boundary;  a  limit).  An  enumeration  of  the 
principal  ideas  of  which  a  compound  idea  is 
formed,  to  ascertain  and  explain  its  nature; 
that  which  denotes  and  points  out  the  sub¬ 
stance  of  a  thing.  Aylifie,  Pand.  59. 

A  definition  ought  to  contain  every  idea 
which  belongs  to  the  thing  defined,  and'to  ex¬ 
clude  all  others ;  it  should  show  the  genera 
class  to  which  the  thing  defined  belongs,  and 
the  particulars  which  distinguish  it  from  other 
members  of  the  same  class ;  it  should  be  uni¬ 
versal,  that  is,  such  that  it  will  apply  equally 
to  all  individuals  of  the  same  kind  ;  proper , 
that  is,  such  that  it  will  not  apply  to  any 
individual  of  any  other  kind ;  clear ,  that  is, 
without  any  equivocal,  vague,  or  unknown 
word ;  short,  that  is,  without  any  useless  word, 
and  without  any  foreign  to  the  idea  intended 
to  be  defined. 

Definitions  are  always  dangerous,  because 
it  is  always  difficult  to  prevent  their  beinrr  in¬ 
accurate,  or  their  becoming  so :  omnis  defini- 
Uo  tn  jure  civili  periculosa  est,  parum  est 
entm,  ut  non  subverti  possit. 

arV'0t  susceptible,  of  definition, 
and  many  words  cannot  be  defined.  This 

blfiScOTec  f^entl7  supplied,  in  a  considera- 
Die  degree,  by  descriptions. 

phrases  °J.  dcfinitio™  °*'  various  words  and 
WonS.  d  ,n  the  reP°rts-  et«.,  see 

JPETR  r  T,-mt  Which  terminates  a 
pint,  iinal.  A  definitive  sentence  or  iude 

A  distinction  has  been  drawn  in  the  TT 
supreme  court  between  a  final  and  «  v- 
1  Cr“- w- 


DEFLORATION.  The  act  by  which  a 
woman  is  deprived  of  her  virginity' 

VY  hen  this  is  done  unlawfully  and  no-..;,,.* 
ier  will,  it  bears  the  name  of  rape  fwliw-l 
see);  when  she  consents,  it  is  fornLa  ^ 

.  I  'nh  SCe  ’  or 't  the  man  be  married  it  i- 
adultery  on  his  part;  2  Greenl.  *>  $48 

Dick.  509  ;  36 Me.  261 ;  HGa.53;  2DaU !  i£ 


DEFORCEMENT.  The  In-  - 

or  •» 

In  its  most  extensive  sense  thp 
any  withholding  of  any  lands  or  te? 
which  another  person  has  a  rieht  • n' en,s  *o 
277 :  so  that  this  includes  as  weUan’.w  Li‘t. 
an  intrusion,  a  disseisin,  or  a  discontf*  meM, 
any  other  species  of  wrong  whatsoever  hf't’ is 
the  owner  of  the  freehold  is  kent  m>t  «.ywhicI> 
sion.  But,  as  contradistinguished  SL1**8**- 
former,  it  is  only  such  a  detainer  of  tJ?Vhe 
from  him  who  has  the  right  of  proDertv^i01*1 
within  none  of  the  injuries  above  menu  6  /al19 

In  Scotch  Law.  The  opposition  given 
or  resistance  made,  to  messengers  or  £ 
offiem  while  they  are  employed  in  executing 

This  crime  is  punished  by  confiscation  of 
movables,  the  one  half  to  the  king  and  the 
other  to  the  creditor  at  whose  suit  the  dili¬ 
gence  Is  used.  Erskine,  Pr.  4.  4.  32. 

DEFORCIANT.  One  who  wrongfully 
keeps  the  owner  of  lands  and  tenements  out 
of  the  possession  of  them.  2  Bla.  Com.  350. 

DEFORCIARE.  To  withhold  lands  or 
tenements  from  the  rightful  owner.  This  is 
a  word  of  art  which  cannot  be  supplied  by 
any  other  word.  Co.  Litt.  331  b;  3  Thomas, 
Co.  Litt.  3;  Bract,  lib.  4,  238;  Fleta,  lib.  5, 
c.  11. 

DEFRAUD ACION.  In  Spanish  Law. 

The  crime  committed  by  a  person  who  fraudu¬ 
lently  avoids  the  payment  of  some  public 
tax. 

DEFUNCT.  Dead  ;  a  deceased  person. 
DEGRADATION.  In  Ecclesiastical 
Law.  A  censure  by  which  a  clergyman  is 
deprived  of  the  holy  orders  which  be  had  as 
a  priest  or  deacon. 

The  same  term  is  applied  to  the  loss,  by  a 
peer,  of  his  rank  as  such,  as  when  he  is  de¬ 
prived  of  his  nobility  bv  act  of  parliament.  2 
Steph.  Com.  608-612.  ’  Degradation  must  be 
distinguished  from  disqualification  for  bank¬ 
ruptcy,  under  stat.  34  &  35  Viet.  c.  50. 

DEGRADING.  Sinking  or  lowering  a 
person  in  the  estimation  of  the  public. 

As  to  compelling  a  witness  to  answer 
tions  tending  to  degrade  him,  see  Puivilk0*’ 
Witness;  13  Howell,  St.  Tr.  17,  334;  N 
id.  161 ;  1  Phill.  Ev.  269.  To  write  or  prn* 
of  a  man  what  will  degrade  him  in  socie ) 
a  libel ;  1  Dowl.  674  ;  2  M.  &  R-  77. 


from  Lat.  t ] * 


'odtts 


DEGREE  (Fr.  degr6, 
a  step  in  a  stairway  ;  a  round  of  a  '  r 

A  remove  or  step  in  the  line  of  descen 


;r 

a  ladder}. 


consanguinity.  ^ 

As  used  in  law,  it  designates  the  distance  ^ 
tween  those  who  are  allied  by  blood ;  *  cstor, 
the  relations  descending  from  a  common  a  ^ 

frnm  _ - -  oft  bv  SO  * 


par 

•»v/  uuwiiu  me  nuiu  vy*  ',’/1  f.nnp(i  Vltl 

(by  degrees),  the  desceut  being  fe  iPT1<Tthens 

degrez.  Minsliew.  Each  generation 

the  line  of  descent  one  degree ;  for  tA1  ° 


deiiors 
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.  the  ueueratious  marked  in  a  line  by 
arc  rUes  or  squares,  in  which  the  names  of 
forming  it  are  written.  See  Cox- 
tl,c  Jttsitv  ;  Line';  Aylifie,  Farerg.  209 ;  Toul- 
Drolt  liv.  Frans,  liv.  8,  t  1,  c  3,  n.  158; 


BJnriKb.-*, 


In  criminal 

the  word  is  used  to  distinguish  different 
i..«f  ,ruilt  and  punishment  attached  to  the 

grades  t  fc^mnptted  umjer  different  circum- 

"lauees,  as  murder  in  the  first  and  second  de- 
grees. 


Tiie  state  or  civil  condition  of  a  person.  15 
Me.  122. 

The  ancient  English  statute  of  additions,  for 
example,  requires  that  iu  process,  lor  the  better 
description  of  a  defendant,  his  state,  degree,  or 
mystery  shall  be  mentioned. 

An  honorable  state  or  condition  to  which  a 
student  is  advanced  in  testimony  of  proliciency 
in  arts  and  sciences. 

They  are  of  pontifical  origin.  See  1  Schmidt, 
Thesaurus,  144 ;  Vicat,  Doctores  ;  Minshew,  Diet. 
Bacheler  ;  Merlin,  Report,  UniversiU  ;  Van  Espen, 
pt.  1,  tit.  10 ;  Giannone,  Istoria  di  Napoli,  lib.  xi. 
c.  2,  for  a  full  account  of  this  matter. 

For  degree  of  negligence,  see  N  kgligence  ; 
Bailee  ;  Bailment. 

DEHORS  (Fr.  out  of ;  without).  Some¬ 
thing  out  of  the  record,  agreement,  will,  or 
other  thing  spoken  of ;  something  foreign  to 
the  matter  in  question.  See  Aliunde. 

DEI  JUDICIUM  (Lat.  the  judgment  of 
God).  A  name  given  to  the  trial  by  ordeal. 

DEJACION.  In  Spanish  Law.  A 

general  term  applicable  to  the  surrender  of 
his  property  to  his  creditors  by  an  insolvent. 
The  renunciation  of  an  inheritance.  The  re¬ 
lease  of  a  mortgage  upon  payment,  and  the 
abandonment  of  the  property  insured  to  the 
insurer. 

del  CREDERE  COMMISSION.  One 

under  which  the  agent,  in  consideration  of  an 
additional  premium,  engages  to  insure  to  bis 
principal  not  only  the  solvency  of  the  debtor, 
nt  the  punctual  discharge  of  the  debt;  ami 
,e  19  l,able,  in  the  first  instance,  without  any 
*  maiKl  the  debtor.  But  the  principal 
-an  not  sue  the  del  credere  factor  until  the 
f  or  has  refused  or  neglected  to  pay.  1 
erm,  H2;  Paley,  Ag.  39.  See  Parsons, 
Contracts;  Story,  Whart.,  Agency. 

dUt,e  ls.v,lrtual,y  a  surety  ;  8  Ex.  40.  He  is 
tint I^U1S  *rorn  other  agents  by  the  fact 
\u>  u  ^u1arantees  that  those  persons  to  whom 
iml/  ^  ^  Pei'form  the  contracts  which  he 

l*s  Wlth  them  ;  L.  R.  6  Ch.  403. 

®e^Diet^  In  ®cotck  ^aw.  T°  accuse. 

*n  Civil  Law.  An  accusa¬ 
ls*  formation.  Du  Cange;  Calvinus, 

An  accuser  or  informer. 

.In  Old  English  Law. 

n  of  an  informer.  AVliisbaw. 

Vol.  I — 32 


DELAWARE.  The  name  of  one  of  the 
original  states  of  the  United  States  of  Amer¬ 
ica. 

In  1C23,  Cornelius  May,  with  some  Dutch  emi- 
grants,  established  a  trading-house,  but  the 
settlers  soon  removed  to  North  river.  Ten  years 
aiterwards  DeVries  arrived  at  Cape  Henlopen 
hut  the  natives  shortly  destroyed  the  settlement! 
In  the  spring  of  1033  the  Swedes  under  Minuit 
established  a  settlement  at  the  mouth  of  the 
Minquas  river,  which  was  called  by  them  the 
Christiana,  in  honor  of  their  queen.  They  pur¬ 
chased  all  the  lands  from  Cape  Henlopen  to  the 
falls  near  Treuton.  They  named  the  country 
New  Sweden.  Stuyvesant,  the  Dutch  governor 
of  New  York,  ended  the  Swedish  authority  in 
1654.  The  Dutch  held  the  couutry  until  1664, 
when  it  fell  into  the  hands  of  the  English,  and 
was  granted  by  Charles  II.  to  his  brother  Janies, 
Duke  of  York.  In  1632,  William  Penn  obtained 
a  patent  from  the  Duke  of  York,  releasing  all  his 
title  claimed  through  his  patent  from  the  crown 
to  a  portion  of  the  territory.  By  this  grant  Penn 
became  possessed  of  New  Castle  and  the  land 
lying  within  a  circle  of  twelve  miles  around  it, 
and  subsequently  of  a  tract  of  land  beginning 
twelve  miles  south  of  New  Castle  and  extending 
to  Cape  Henlopen.  In  consequence  of  a  dispute 
between  Penn  and  Lord  Baltimore,  the  south 
and  west  lines,  dividing  his  possessions  from 
Maryland,  were  traced  in  1761,  under  a  decree  of 
lord-chancellor  Hardwicke,  by  the  surveyors 
Mason  and  Dixon ;  and  this  line,  extended 
westward  between  Maryland  and  Pennsylvania, 
has  become  historical,  as  Mason  and  Dixon’s  line. 

Delaware  was  divided  into  three  counties, 
called  New  Castle,  Kent,  and  Sussex,  and  by 
enactment  of  Penn  was  annexed  to  Pennsylvania 
under  the  name  of  The  Three  Lower  Counties 
upon  Delaware.  These  counties  remained  for 
twenty  years  a  part  of  Pennsylvania,  eacli 
county  sending  six  delegates  to  the  general 
assembly.  They  seceded  in  1703,  with  the  con¬ 
sent  of  the  proprietary,  and  were  governed  by  a 
separate  legislature  of  their  own,  pursuant  to  the 
liberty  reserved  to  them  by  a  clause  of  their 
original  charter.  In  1776  a  constitution  was 
framed,  a  second  in  1792,  and  a  third  in  1331, 
which  still  forms  the  fundamental  law  of  the 
state.  Delaware  was  the  first  state  to  ratify  the 
federal  constitution,  on  December  7,  1787. 

The  present  constitution  was  adopted  Decem- 

^The  ^constitution  declares  the  rights  of  life, 
liberty,  and  property,  that  all  just  authority  is 
derived  from  the  people  and  established  with 
their  consent  and  to  advance  their  happiness, 
and  that  to  this  end  they  may  from  time  to  time 
alter  their  constitution.  Act  I.  declares,  sec.  1, 
the  duty  of  all  men  to  assemble  together  for  the 
worship  of  Almighty  God  and  the  right  of  reli¬ 
gious  liberty.  Sec.  2.  No  religious  test  for  office. 
Sec.  3.  Elections  free  and  equal.  Sec.  4.  Tnal 
by  jury  as  heretofore.  Sec.  5.  Freedom  of  the 
press  with  responsibility  for  abuse,  and  in  prose¬ 
cutions  for  libel  truth  may  be  given  in  evidence 
and  the  jury  determine  the  law  and  facts  as  l 
other  cases.  See.  6.  Security  from  “nw*!Ianh 
able  seizures  and  searches.  Sec.  7.  The  ng 
accused  to  be  heard  by  counsel,  to  be  ^formed 
of  the  accusation,  to  meet  witnesses  ^ace  ’ 

to  have  process  for  his  ow  n  witnesses, 
speedy  and  impartial  trial,  and  not  be  1 
to  Rive  evidence  against  himself,  te  bv  the 
prived  of  life,  liberty,  or  property. ' wdemtoV* 

judgment  of  his  peers  cu  the  1  o  oded 

Sec.  8.  No  indictable  ^iKe  to  be  proceeded 
against  by  information  except 
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or  naval  forces  in  actual  service  in  time  of  war  or 
public  danger,  and  no  one  to  be  put  twice  in 
jeopardy,  and  no  property  to  be  taken  for  public 
uses  without  consent  or  compensation.  Sec.  9. 
Courts  shall  be  open,  remedy  for  injury  by  due 
course  of  law,  actions  tried  in  county  where 
commenced,  unless  judges  determine  that  impar¬ 
tial  trial  cannot  be  had.  Suits  may  be  brought 
against  the  6tate  under  such  regulations  as  may 
be  made  by  law.  Sec.  10.  No  suspension  of  laws 
except  by  authority  of  legislature.  Sec.  11.  Ex¬ 
cessive  bail,  excessive  fines,  and  cruel  punish¬ 
ments  forbidden,  and  regard  for  health  of  pris¬ 
oners  to  be  had  in  construction  of  jails.  Sec.  12. 
Right  of  bail,  except  for  capital  olfences  when 
proof  is  positive  or  presumption  great,  and  access 
to  prisoners  of  friends  and  counsel  at  proper 
seasons,  secured.  Sec.  13.  Habeas  corpus  not  to 
be  suspended  unless  when  in  cases  of  rebellion 
or  invasion  the  public  safety  may  require  it. 
Sec.  14.  No  commission  of  oyer  and  terminer  or 
jail  delivery.  Sec.  15.  No  attainder  shall  work 
corruption  of  blood,  nor  suicide  any  forfeiture  of 
estate  and  no  deodand.  Sec.  16.  The  right  of  pe¬ 
tition  is  secured.  Sec.  17.  No  standing  army 
without  consent  of  legislature,  and  military  to 
be  kept  in  strict  subordination  to  the  civil  power. 
Sec.  18.  No  soldiers  quartered  in  time  of  peace 
without  consent,  nor  in  time  of  war  but  by  a 
civil  magistrate  as  prescribed  bylaw.  Sec. *19. 
No  hereditary  distinction,  nor  ollice  longer  than 
during  good  behavior,  and  no  office  or  title  from 
any  foreign  king,  prince,  or  state. 

Everything  in  this  article  is  reserved  out  of 
the  general  powers  of  government  afterwards 
granted. 

The  Legislative  Power. — This  is  vested  in  a 
general  assembly,  which  meets  biennially,  and 
consists  of  a  senate  and  house  of  representatives. 

The  senate  is  composed  of  three  senators  from 
each  county,  chosen  for  four  years  by  the  citizens 
residing  in  the  several  counties.  They  must  be 
twenty-seven  years  of  age,  and  possessed  of  two 
hundred  acres  of  freehold  land,  or  an  estate  in 
real  and  personal  property,  or  in  either,  of  the 
value  of  one  thousand  pounds  at  least.  The 
number  may  be  increased  by  the  general  as¬ 
sembly,  two-thirds  of  each  branch  concurring ; 
but  the  number  of  the  senators  may  never  be 
greater  than  one-half,  nor  less  than  one-third,  of 
the  number  of  representatives. 

'J he  house  of  representatives  i6  composed  of 
seven  members  from  each  county,  chosen  for  two 
years  by the  citizens  residing  in  the  several  coun¬ 
ties.  I  he  general  assembly,  two-thirds  of  each 
branch  concurring,  may  increase  the  number, 
lhey  must  be  twenty-four  years  of  age. 

The  Executive  Power.—  The  governor  is 
chosen  by  the  citizens  of  the  state  for  the  term  of 

tZ  Zear6f  ?e  !nU6t  be  thirty  years  old,  and 
have  been  for  twelve  years  next  before  his  elec¬ 
tion  a  citizen  and  resident  of  the  United  States, 
the  last  six  of  which  he  must  have  lived  in  the 
state  unless  absent  on  business  of  the  State  or 
tlie  United  States. 

He  is  commander.In-chief  of  the  army  and  navv 
of  the  state  and  of  the  militia;  may  appoint  ail 
officers  whose  appointment  is  not  otherwise  nro 
vided  for ;  may  remit  fines  and  forfeitures  and 
grant  reprieves  and  pardons,  except  in  eases  of 
impeachment,  but  must  set  forth  the  ground  of 
his  action  in  writing,  which  is  to  be  laid  before 
the  general  assembly  at  their  next  session  •  nnv 
require  information  in  writing  from  other  execii 
tive  officers ;  shall  give  information  and  reconi 
mend  measures  to  the  legislature  ;  may  convene 
the  general  assembly  on  extraordinary  occasions  • 


may  adjourn  the  houses,  formT^  ~~~ 
months,  when  they  disagree  as  to  %n  three 

ffissTAssar  SEftsS 

governor,  the  Sct  ««,*  of 

qualified?"  lYthere  be  no  sSertfS'l 


qualified. 

or  if  a  vacancy  occur  while  "he*  i?  6enate 
speaker  of  the  house  of  representative?  “f1 1,16 
in  like  manner.  es  ls  to  act 

T he  state  treasurer  and  the  auditor «-»  i 
by  the  general  assembly  for  two  years  ^ 

The  secretary  of  state  is  appointed  by  the 
emor  for  the  term  of  the  governor’s  commlv 
in  office,  or  during  good  behavior  Uall0D 

The  attorney-general ,  registers  of  will,  and 
clerks  of  the  courts  are  appointed  by  the  governs 
lor  five  years. 

The  Judicial  Power. — The  court  of  enort 
and  appeals  consists  of  the  chancellor,  who  is 
president,  the  chief  justice  of  the  superior  court, 
who  presides  in  the  absence  of  the  chancellor! 
and  the  three  associate  judges  of  the  superior 
court.  The  three  associate  judges  are  selected 
one  from  each  county  in  the  6tate. 

The  superior  court  is  held  by  the  chief  justice 
and  two  associate  judges.  No  associate  judge 
sits  in  the  county  in  which  he  resides.  It  may 
hold  pleas  of  assize,  scire  facias ,  replevin,  in¬ 
formations,  and  actions  arising  under  penal  statr 
utes,  and  hear  and  determine  all  and  all  manner 
of  pleas,  actions,  suits,  and  causes,  civil,  real, 

personal,  and  mixed,  according  to  the  laws  and 
constitution  of  the  state,  a6  fully  and  amply  to 
all  intents  and  purposes  as  the  justices  ol  tne 
king’s  bench,  common  pleas,  and  exchequer  in 
England,  or  any  of  them,  may  or  can  do. 

The  court  of  oyer  and  tenniner  is  he  < .  .  (f 
chief  justice  and  the  three  n  nl  ^1 

the  superior  court,  and  has  \ 

capital  crimes,  and  of  manslaughter,  a  e 

an  accessory  to  such  crime.  CODiposed  of 

The  court  Vf  general  sessions  is  I  of1be 
the  chief  justice  and  two  associate  j  - 
superior  court.  It  has  jurisdictio  the  juris- 
except  those  mentioned  above  as  .Der?  and 
diction  of  the  court  of  oyer  an  .  bje  before  a 
also  except  those  which  are  co^.  a  cotirt  of 
justice  of  the  peace.  It  athe  purpose  of  J* 
general  jail  delivery,  and  for  the  P  to 

dietment,  commitment  for  t  0fleDces.c°f 
bail  has  jurisdiction  of  ernnes  ftI1(j  teruunC  j. 
nizable  before  the  court  of  ,  ^  Court 

The  full  title  of  the  court  is,  ^  pe1ivetf* 
General  Sessions  of  the  bv  the  ebau#1 . 

The  court  of  chancery 

It  is  to  hear  and  decree  all  a(  )aff  and  P- 
eluding  injunctions  to  sta  c0urse  of 
vent  waste,  according  to  powers  are 

practice  in  England.  Buttbcse^ 

exercised  only  when  no  ^tter8  of  fflC  flipe- 
at  law.  In  cases  where  remitted  to  *  ^  if 
dispute,  the  cause  is  to  jury.  order*"? 

rior  court,  to  be  tried  J  jon  for  *hc  e  with 
construed  to  be  only  ®  P  jn  accord®"  s  liin- 
of  an  issue  for  trial  By  J  ^ lana  and  " 
the  elianeery  practice  of  I  ;^urt  jn  giicl  ^  ^iif 
iting  the  discretion  of  *  {  t6  by  jur-  f 

as  providing  for  a  trial  of  fact  f 

cases  as  a  matter  of  rig  ^  county  j^inr 

The  orphans’  couH  m  each  ^  jud£ £ 
the  chancellor  and  the  .  remo'^"f  tl'f  )£ 
that  county.  It  acf< 

and  Las  tlie  general  6  1  gofirl  ,aiii6 
tates  of  minors,  exeep  *,gtcr  of  *  ])f  orp11 
are  passed  before  t|ie  hprbeard  h> 
right  of  exception  to 
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i  Till*  court  also  hae  Jurisdiction  for  the 
cDi  «f  i ntostato  real  estate,  and  the  sale  of  land  of 
w,e  ,  f0  „aV  debts  and  to  hear  and  deterinlne. 
(U'code  accounts  of  executors  and  adtnln- 
pawed  before  the  register  of  wills. 
Tiu-N  Is  an  appeal  Horn  this  court  to  the  superior 

C°\il  the  Judges  are  appointed  by  the  governor, 
Wd  hold  olHee  during  good  behavior. 

The  winter  of  with  in  each  county  exercises 
the  Dowere  of  a  probate  court,  admitting  wills  to 
mibftte,  granting  administration,  ami  passing 
accounts  of  executors,  administrators,  and  guar¬ 
dians  ;  with  appeal  in  coses  of  probate,  or  re- 
fasal  thereof,  to  the  superior  court,  and  excep¬ 
tion  to  accounts  to  the  orphans'  court.  He  may 
ul80  order  an  issue  of  devlsavit  vel  non  to  be 
tried  by  a  jury  at  the  bar  of  the  superior  court. 

Justices  of  the  peace  have  a  jurisdiction  of  ac¬ 
tions  arising  from  contracts,  of  trespass  where  the 
amount,  involved  docs  not  exceed  one  hundred 
dollars,  of  cases  under  the  process  of  forcible 
entry  and  detainer,  and  a  civil  jurisdiction,  gene¬ 
rally,  where  the  amount  involved  is  not  over  one 
hundred  dollars.  They  may  issue  search-war¬ 
rants,  and  may  punish  breaches  of  the  peace,  in 
cases  which  are  not  aggravated,  by  a  line  not  ex¬ 
ceeding  ten  dollars.  If  the  case  be  aggravated, 
the  justice  must  bind  over  the  offender  for  trial 
by  the  higher  court. 

DELECTUS  PERSON-53  (Lat.  the 
choice  of  the  person).  The  right  of  a  partner 
to  decide  what  new  partners,  if  any,  shall  be 
admitted  to  the  firm.  Story,  Partn.  §§  5,  195. 

This  doctrine  excludes  even  executors  and 
representatives  of  partners  from  succeeding  to 
the  state  and  condition  of  partners;  7  Pick. 
237  ;  3  Kent,  55;  Collyer,  Partn.  §§  8,  10, 

In  Scotch  Law.  The  personal  preference 
which  is  supposed  to  have  been  exercised  by 
a  landlord  m  selecting  his  tenant,  by  the 
members  of  a  firm  in  making  choice  of  part- 
ners»  *n  the  appointment  of  persons  to  office, 
mid  other  cases.  Nearly  equivalent  to  per- 
sonul  trust,  as  a  doctrine  in  law.  Bell,  Diet. 

DELEGATE  (Lat.  dele g ere,  to  choose 
rom).  (jne  authorized  by  another  to  act  in 
1,8  name ;  an  attorney. 

.  A  person  elected,  by  the  people  of  an  organ¬ 
ic  territory  of  the  United  States,  to  con- 
who  has  a  seat  in  congress  and  a  right 
<  ebating,  but  not  of  voting.  Ord.  July  13, 
2  Storv,  U.  S.  Laws,  2076. 
hi »  ^r8?n  e^cted  to  any  deliberative  assem- 
lim’t  *  i  ^owever»  in  this  sense  generally 
Vp  * .  *°  occasional  assemblies,  such  as  con- 
*i)hi ^f8  an<^  ^ie  ^e,  an<^  does  n0^  usua^y 
siMtiiu  t0  Permanent  bodies,  as  houses  of  as- 
Uubly>  etc. 

In  Civil  Law.  A 

in  0  .  n°vation  by  which  the  original  debtor, 

Rives  i,r  *°  *?e  ^berated  from  nis  creditor, 
in  hi  third  person,  who  becomes  obliged 
apnnm*8  1 to  creditor  or  to  the  person 
pPomtedby  him.  See  Novation. 
whn  exists  when  the  debtor 

the  ereditQ8  ^  delegation  discharged  by 

P€rfect  delegation  exists  when  the  cred¬ 


itor  retains  his  rights  against  the  original 
debtor.  2  Duvergnoy,  n.  i(j9. 

It  results  from  the  definition  that  a  delega¬ 
tion  is  made  by  the  concurrence  of  at  least 
three  parties,  viz. :  the  party  delegating— 
that  is,  the  ancient  debtor  who  procures  an¬ 
other  debtor  in  his  stead  ;  the  party  delegated, 
who  enters  into  the  obligation  in  the  place  of 
the  ancient  debtor,  either  to  the  creditor  or  to 
some  other  person  appointed  by  him  ;  and  the 
creditor,  who,  in  consequence  of  the  obligation 
contracted  by  the  party  delegated,  discharges 
the  party  delegating.  Sometimes  there  in¬ 
tervenes  a  fourth  party :  namely,  the  person 
indicated  by  the  creditor  in  whose  fuvor  the 
person  delegated  becomes  obliged,  upon  the 
indication  of  the  creditor  and  by  the  order  of 
the  person  delegating.  Pothicr,  Obi.  pt.  8, 
c.  2,  art.  6.  See  La.  Civ.  Code,  2188,  2189; 

1  Wend.  164  ;  3  id.  66  ;  14  id.  116;  20  Johns. 
76  ;  5  N.  IL  410;  11  8.  &  R.  179;  1  Bouvier, 
Inst.  811,  312. 

The  party  delegated  is  commonly  a  debt¬ 
or  of  the  person  delegating,  and,  in  order  to 
be  liberated  from  tin*  obligation  to  him,  con¬ 
tracts  a  new  one  with  his  creditor.  In  this 
ease  there  is  a  novation  both  of  the  obliga¬ 
tion  of  the  person  delegating,  by  his  giving 
his  creditor  a  new  debtor,  and  of  the  person 
delegated,  by  the  new  obligation  which  he 
contracts.  Rothicr,  Obi.  pt.  3,  c.  2,  art.  6,  §  2. 

In  general,  where  the  person  delegated 
contracts  a  valid  obligation  to  the  creditor, 
the  delegant  is  entirely  liberated,  and  the 
creditor  has  no  recourse  against  him  in  case 
of  the  substitute's  insolvency.  There  is  an 
exception  to  this  rule  when  it  is  agreed  that 
the  debtor  shall  at  his  own  risk  delegate  an¬ 
other  person  ;  but  even  in  that  case  the  cred- 
itor  must  not  have  omitted  using  proper  dili¬ 
gence  to  obtain  payment  whilst  the  substitute 
continued  solvent.  Pothicr,  Obi.  pt.  3,  c.  2. 

Delegation  differs  from  transfer  and  simple 
indication.  The  transfer  which  a  creditor 
makes  of  his  debt  does  not  include  any  nova¬ 
tion  It  is  the  original  debt  which  passes 
from  one  of  the  parties,  who  makes  the  trans¬ 
fer  to  the  other,  who  receives  it,  and  only 
takes  place  between  these  two  persons,  with¬ 
out  the  consent  of  the  debtor  necessarily  in¬ 
tervening.  Again,  when  the  debtor  indicates 
to  the  creditor  a  person  from  whom  he  may 
receive  payment  of  the  debt,  and  to  whom 
the  debtor  gives  the  creditor  an  order  ior  the 
purpose,  it  is  merely  a  mandate,  and  neither 
a  transfer  nor  a  novation.  So,  "[here 
creditor  indicates  a  person  to  whom  Ins  net  r 
may  pay  the  money,  the  debtor  does  no  <  - 

tract  any  obligation  to  the  person  indicated, 

bat  continues  the  debtor  of  Ins  tor  who 

made  the  indication.  Tothier,  Obi.  pt.  s, 
c.  2.  See  Novation.  mfer0 f  au- 

At  Common  Law.  1  nt  ir 
tliority  from  one  or  more  pen-o 

more  others.  .  delegate  to  an- 

Any  person,  sm  juris,  a  matter 

other  m  authority  to  atr  w. 
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which  is  lawful  and  otherwise  capable  of  be¬ 
ing  delegated;  Corny  ns.  Dig.  Attorney  *  c.  1 ; 
9  Co.  75  6;  Story,  Ag.  §  6. 

When  a  bare  power  or  authority  has  been 
given  to  another,  the  latter  cannot,  in  gen¬ 
eral,  delegate  that  authority,  or  any  part  ot 
it,  to  a  third  person,  for  the  obvious  reason 
that  the  principal  has  relied  upon  the  intelli¬ 
gence.  skill,  and  ability  of  his  agent,  and  can¬ 
not  have  the  same  confidence  in  a  stranger : 
Story.  Ag.  $13:2  Kent.  633  ;  Broom.  Leg. 
Max.  839;  5  Pet.  390;  3  Stor.  411.  425:  1 
McMull.  453;  15  Pick.  303.  307  ;  26  Wend. 
485;  11  G.  &  J.  58;  5  IU.  127,  133.  A 
power  to  delegate  his  authorin’  may,  however, 
be  given  to  the  agent  by  express  trrms  of 
substitution  :  1  Hill.  X.  Y.  505.  And  some¬ 
times  such  power  is  implied,  as  in  the  follow- 
ing  cases :  First,  when,  by  the  law.  such 
power  is  indispensable  in  order  to  accomplish 
the  end  proposed :  as.  for  example,  when 
goods  are  directed  to  be  sold  at  auction,  and 
the  law  forbids  such  sales  except  by  licensed 
auctioneers ;  6  S.  &  R.  386-  Second. 

when  the  employment  of  such  substitute  is  in 
the  ordinary  course  of  trade :  as,  where  it  is 
the  custom  of  trade  to  employ  a  ship-broker 
or  other  agent  for  the  purpose  of  procuring 
freight  and  the  like ;  2  Man  It*  &  S.  301 :  2  B. 
&  P.  438 :  3  Johns.  Ch.  167.  178:  6  S.&  R. 
386.  7’4irtf.  when  it  is  understood  by 
the  parties  to  be  the  mode  in  which  the  par¬ 
ticular  thing  would  or  might  be  done :  3 
Chitty.  C.  L.  206  ;  9  Yes.  234.  251.  252;  1 
Maule  &  S.  484 ;  2  id.  301.  3o3.  note. 
Fourth,  when  the  powers  thus  delegated  are 
merely  mechanical  in  their  nature  T  1  Hill. 
X.  Y.  501 ;  Sugden.  Pow.  176. 

As  to  the  form  of  the  delegation,  for  most 
purposes  it  may  be  either  in  writing,  not 
under  seal,  or  verbally  without  writing :  or 
the  authority  may  be  implied.  When,  how¬ 
ever.  the  act  is  required  to  be  done  under 
seal,  the  delegation  must  also  be  under  seal, 
unless  the  principal  is  present  and  verballv 
or  impliedly  authorizes  the  act:  Story.  Ag. 
§  51 ;  5  Cush.  483.  • 

Judicial  power  cannot  be  delegated :  3  Brer. 
500;  a  statute  authorizing  an  attornev  to  sit 
in  the  place  of  a  judge  who  was  disqualified, 
by  reason  ot'  prejudice  or  interest,  is  void  ;  39 
Wis.  390;  s.  c.  20  Am.  Rep.  50.  See  3 
Dutch.  622:  Cooley,  Const.  Lira.  117. 

Legislative  power  cannot  be  delegated  bv 
the  legislature  to  any  other  bodv  or  authorin': 
62  Me.  62.  451  :  43  Tex.  41 ;  72  Penn.  49*1 : 
45  Mo.  45^:  26  ^  t.  362 ;  4  Harring.  479:  8 
X.  Y.  483 :  Cooley.  Const.  Lam.  141;  hut 
the  taking  effect  of  a  statute  may  be  made  to 
depend  upon  <orae  subsequent  'event ;  a 'hid. 
142:  7  Cra.  382;  60  Me  356  :  23  Md.  449: 
42  Conn.  583;  43  Iowa.  252.  The  question 
ot*  the  adoption  or  rejection  of  a  general  law 
cannot  be  referred  to  the  rote  of  the  people, 
it  is  usual  however,  to  confer  certain 
tive  functions  upon  municipal  corporations. 
*  ibb  practice  has  been  constantly  upheld/ 
Acts  (commonly  called  local-option  laws) 


permitting  the  people  of  a  localitv  ** 
or  reject  for  themselves  particular 
lations  have  been  upheld  as 
72  Penn.  491 ;  s.  c.  13  Am. 

Mass.  199 :  108  u/.  27;  42ind.  54-.* 

6  Penn.  50 4 ;  4  Hairing.  479 :  f^fl 


^/Urtp 

s.  C.  11  Am.  Rep-  115;  62  iln.  1 54 : 
Cooley.  Const.  Lim.  150. 


See 


DELIBERATE  To  examine,  to 


in  order  to  form  an  opinion.  Tim  a  - 
deliberate  as  to  their  verdict.  ’  ^ 


DELIBERATION. 

derstanding  by  which 


The  act  of  the  & 
a  party  examine* 
whether  a  thing  proposed  ought  to  be  dcie  cr 
not  to  be  done,  or  whether  it  ought  to  be  d 
in  one  manner  or  anther. 

The  deliberation  relates  to  the  end  proposal 
to  the  means  of  accomplishing  that  end.  or  to 
both.  It  is  a  presumption  of  law  that  all  acts 
commined  are  done  with  due  deHberatkw. 
— that  the  party  intended  to  do  what  he  has 
done.  But  he  may  show  the  contrary.  I* 
contracts,  for  example,  be  may  show  that  he 
has  been  taken  by  surprise  (f .  r.) ;  and  when 
a  criminal  act  is  charged,  be  may  prove  that 
it  was  an  accident,  and  not  with  driiberatkn. 
— that,  in  fact,  there  was  no  intention  or  wxIL 
See  Intention  :  Will. 

In  Legislation.  The  cog  aril  which  is  herl 
touching  some  business  in  an  assembly  Larirg 
the  power  to  act  in  relation  to  it. 

DELICT.  In  Civil  Law.  The  art  by 
which  one  person,  by  fraud  or  malignity, 
causes  some  damage  or  tort  to  some  ocher. 

In  its  meet  enlarged  sense,  this  term  inr-t  :?s 
all  kinds  of  crimes  and  misdemean  rs. 
the  injury  which  has  been  caused  by 
either  vofuntarily  or  accidentally.  without 
intention.  But  more  commonly  by 
understood  those  small  offences  which  ar? 
ished  by  a  small  fine  or  a  short  im prison 

Private  delicts  are  those  which  are  directlj 
injurious  to  a  private  individual.  ^ 

Public  delicts  are  those  which  affect  the 
whole  community  in  thejr  hurni-i 
quench.  . 

Quasi  delicts  are  the  acts  of  a  per?* 
without  malignity,  but  by  an  mexcosa  £  ^ 
prudence,  causes  an  injury  to  another, 
thier.  Obi.  n.  116:  Erskine.  Pr.  4.  4.  u 

DELICTUM  ( Lat. ).  A  crime  or  <*'  it*- 
a  tort  or  wrong,  a?  in  action?  ci  tJ'*! ' 
Chitty,  PL  A  challenge  of  a  juror 
deiichrm  is  far  some  crime  or  “MS**  . 

that  affects  his  credit  aud  renders  .  n 


j  Kent. 


moos.  3  Bla.  Com.  365:  - 
Some  offence  committed  or  wrong  *  ■ 
Kent.  552;  Cowp.  199.  200.  A  .... 

pabilitr.  Occurring  ofken.  in  the  •• 

part  delicto  me  it  or  est  twmdilre  <if- 
Ns.  where  both  parries  to  *  bro*«  c  ^ 
have  been  aniltv  of  unlawful  -  :*n 

will  not  interfere,  but  will  leave  t£;  — 
delicto.  2  Greenl.  Ev.  §  111-  fl* 

DELINQUENT.  In  Civil 
who  has  been  guilty  of  some  cr.nx- 
or  failure  of  duty. 
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PEUKWM  raBBILE. 


In  Medical 

mental  aberru- 


jniispruden  ^  ^rile  diseases,  and  some- 
limes1  to  the  last  stages  of  chronic  diseases. 

'  The  aberration  is  mostly  of  a  subjective  char- 
acter!  maintained  by  the  inward  activity  of  the 
S’ rather  than  by  outward  impressions.  ‘  Re- 
Mrdless  of  persons  or  things  around  him,  and 
EireelV  capable  of  recognizing  them  when 
mused  by  his  attendants,  the  patient  retires 
within  himself,  to  dwell  upon  the  scenes  and 
event*  of  the  past,  which  pass  before  him  in  wild 
and  disorderly  array,  while  the  tongue  feebly  re¬ 
cords  the  varying  impressions,  in  the  form  of 
disjointed,  incoherent  discourse,  or  of  senseless 
rhapsody-”  Ray,  Med.  Jur.  346.  It  comes  on 
gradually,  being  first  manifested  by  talking  while 
asleep,  and  by  a  momentary  forgetfulness  of  per¬ 
sons  aud  things  on  waking.  Fully  aroused, 
however,  the  mind  becomes  clear  and  tranquil, 
and  so  continues  until  the  return  of  6leep,  when 
the  same  incidents  recur.  Gradually  the  mental 
disorder  becomes  more  intense,  and  the  intervals 
between  its  returns  of  shorter  duration,  until 
they  disappear  altogether.  Occasionally  the  past 
is  revived  with  wonderful  vividness,  and  acquire¬ 
ments  are  displayed  which  the  patient,  before 
his  illness,  had  entirely  forgotten.  Instances  are 
related  of  persons  speaking  in  a  language  which, 
though  acquired  in  youth,  had  long’ since  passed 
from  their  memory. 

The  only  acts  which  can  possibly  be  affected 
by  delirium  are  wills,  which  are  often  made  in 
the  last  illness  during  the  periods  when  the  mind 
is  apparently  clear.  Under  such  circumstances 
it  may  be  questioned  whether  the  apparent  clear¬ 
ness  was  or  was  not  real ;  and  it  is  a  question 
not  always  easily  answered.  In  the  early  stages 
of  delirium  the  mind  may  be  quite  clear,  no 
doubt,  in  the  intervals,  while  it  is  no  less  certain 
hat  there  comes  a  period  at  last  when  no  really 
UC1.  interval  occurs  and  the  mind  is  reliable  at 
o  time.  The  person  may  be  still,  and  even  an- 
whT  ^ue^tions  with  6ome  degree  of  pertinence, 
to  h  6*a  C  08e  exandnation  would  show  the  mind 
tf  m  a  dr.eamy  condition  and  unable  to  appre- 
any  nice  relations.  In  all  these  cases  the 
whiv.»!°U  met  whether  the  delirium 

UDon  f,C0D*.esse(Ry  existed  before  the  act  left 
the  Je*mind  no  trace  °f  its  influence ;  whether 
he  RPPrT^01^  ca^m>  qoiet,  clear,  and  coherent  as 
ture  nftL  Was  not  ^te  unconscious  of  the  na- 
thinnr*  !ie  Was  performing.  The  state  of 

In  everv  ,  led  *n  these  questions  is  not  fanciful. 
ti°ng  mus^be  met^  exist>  and  the  ques- 

thfoSn!^11^  aU  the  ]i£ht  Which  can  be 
b y  I1Ur  the  mental  condition  of  the  testator 

c^racti.r  Af8+tmilts’  and-  physicians,  then  the 
which  a  pop  the  ac.^  itself  and  the  circumstances 
tion.  if^P^it  require  a  careful  investiga- 
Parentlv  ri*6  10u  d  aPpcar  that  the  mind  was  ap- 
^  ^tionnu^  that  ^ie  act  wras  a  rational 
°ther,  and  i  ^  done,  consistent  one  part  to  an- 
tious  Previr?  a,ccordance  with  wishes  or  in6truc- 
^aranpp  ^ *  e.xPres6cd,  and  without  any 
^blishcd  J°^cign  influence,  then  it  would  be 
that  extent-’  >.  •  different  state  of  things  would  to 
0a  the  act  yS5  SU8Picion  and  throw  discredit 
happen  et  at  ^he  very  best  it  will  occa6ion- 
^tiong  rubious  sometimes  are  the  indi- 

1^1.  i  it  16  decision  will  be  largely  conjee- 
k2;  3  W.7&P1  ?ccl-  14«.  256,  502;  577 ;  2  id. 
Jnsa}jIty  ju  »  1  Lee,  Eccl.  130 ;  2  id.  229.  See 

TREMENS  (called,  also, 
lCal  Jurisprudence.  A  form  of 


mental  disorder  incident  to  habits  of  intemper¬ 
ate  drinking,  which  generally  appears  as  i 

Hg «  “b3tin,!,,ee  ,ro“ 

Where"?!  ^^eSeariy  underetoot 

^  here  the  former  succeeds  a  broken  limb,  or  anv 

other  severe  accident  that  confines  the  patient  to 
hl8  h?'1  ^nd  obli£es  him  to  abstain,  it  would  seem 
as  it  its  development  were  favored  by  the  consti- 
tutional  disturbance  then  existing.  In  other 
cases,  where  the  abstinence  is  apparently  vol¬ 
untary,  there  is  some  reason  to  suppose  that  it  is 
really  the  incubation  of  the  disease,  and  not  its 
cause. 

Its  approach  is  generally  indicated  by  a  slight 
tremor  and  faltering  of  the  hands  and  lower  ex¬ 
tremities,  a  tremulousness  of  the  voice,  a  certain 
restlessness  and  sense  of  anxiety  which  the  patient 
knows  not  how  to  describe  or  account  for,  dis¬ 
turbed  sleep,  and  impaired  appetite.  These 
symptoms  having  continued  two  or  three  days, 
at  the  end  of  wTiich  time  they  have  usually  in¬ 
creased  in  severity,  the  patient  ceases  to  sleep 
altogether,  and  soon  becomes  delirious  at  inter¬ 
vals.  After  a  while  the  delirium  becomes  con¬ 
stant,  as  well  as  the  utter  absence  of  sleep.  This 
state  of  watchfulness  and  delirium  continues 
three  or  four  days,  when,  if  the  patient  recover, 
it  is  succeeded  by  6leep,  which  at  first  appears  in 
uneasy  and  irregular  naps,  and  lastly  in  long, 
sound,  and  refreshing  slumbers.  When  sleep 
does  not  supervene  about  this  time,  the  disease 
proves  fatal. 

The  mental  aberration  of  delirium  tremens  is 
marked  by  some  peculiar  characters.  Almost 
invariably  the  patient  manifests  feelings  of  fear 
and  suspicion,  and  labors  under  continual  ap¬ 
prehensions  of  being  made  the  victim  of  sinister 
designs  and  practices.  He  imagines  that  people 
have  conspired  to  rob  and  murder  him,  and  in¬ 
sists  that  he  can  hear  them  in  an  adjoining  room 
arranging  their  plans  and  preparing  to  rush  upon 
him,  or  that  he  is  forcibly  detained  and  prevented 
from  going  to  his  owrn  home.  One  ol  the  most 
common  hallucinations  in  this  disease  is  that  of 
constantly  seeing  devils,  snakes,  or  vermin 
around  him  and  on  him.  Under  the  influence  of 
the  terrors  inspired  by  these  notions,  the  wretched 
patient  often  endeavors  to  cut  his  throat,  or  jump 
out  of  the  window',  or  murder  his  wife,  or  some 
one  else  whom  his  disordered  imagination  identi¬ 
ties  with  his  enemies. 

Delirium  tremens  must  not  be  confounded 
with  other  forms  of  mental  derangement  which 
occur  in  connection  with  intemperate  habits. 
Hard  drinking  may  produce  a  paroxysm  of  ma¬ 
niacal  excitement,  or  a  host  ol  hallucinations 
and  delusions,  which  disappear  after  a  few  days 

abstinence  from  drink  and  are  succeeded  by  the 

ordinary  mental  condition.  In  U.  S.  v.  McGlue, 

1  Curt.  C.  C.  1,  for  instance,  the  prisoner  was 
defended  on  the  plea  that  the  homicide  for  which 
he  was  indicted  was  committed  in  a  lit  of  dellriun 
tremens.  There  was  no  doubt  that  le  'vas  labor- 
i„,r  under  some  form  of  insanity ;  but  the  me  , 
which  appeared  lu  evidence,  that  bte  £** 
turned  before  the  recurrence  of  sound  el P,  ^ 
dered  it  very  doubtful  wfhether  the  rr,snect 
delirium  tremens,  although  iu  every  other  respect 

it  looked  like  that  disease.  settled 

By  repeated,  decisions  the  law  has^e^^^  ^ 
in  this  country  that  delirium  t  ^  commjtted 
sponsibility  for  any  ^Vy^of  course,  that  the 
under  its  influence  :  Pr°'1  ,  t’he  tests  applied  in 
mental  condition  can  stand  tw  doe8‘not]ook 
other  forms  of  in  sail  it}.  mental  affection  ; 

to  the  remote  causes  that  if  the  act  is  not 

and  the  rule  ou  this  point  is,  mat 
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committed  under  the  immediate  influence  of  in¬ 
toxicating  drinks,  the  plea  of  insanity  is  not  in¬ 
validated  by  the  fact  that  it  is  the  result  of  drink¬ 
ing  at  some  previous  time.  Such  drinking  may 
be  morally  wrong ;  but  the  same  may  be  said  of 
other  vicious  indulgences  which  give  rise  to  much 
of  the  insanity  which  exists  in  the  world ;  Whart. 
Cr.  L.  §  48 ;  12  Report.  701 ;  57  Tenn.  178 ;  50 
Ala.  140 ;  40  Ind.  263  ;  2  Cra.  C.  C.  158  ;  19  Mich. 
401 ;  12  Tex.  500 ;  64  Ind.  435 ;  1  Curt.  C.  C.  1 ; 
5  Mas.  28  ;  State  v.  Wilson,  Ray,  Med.  Jur.  520. 
In  England,  the  existence  of  delirium  tremens 
has  been  admitted  as  an  excuse  for  crime  for  the 
same  reasons ;  Reg.  v .  Watson  and  Reg.  v.  Simp¬ 
son,  2  Taylor,  Med.  Jur..  590;  14  Cox,  Cr.  Cas. 
565.  In  the  case  of  Birdsall,  1  Beck,  Med.  Jur. 
808,  it  was  held  that  delirium  tremens  was  not  a 
valid  defence,  because  the  prisoner  knew,  by  re¬ 
peated  experience,  that  indulgence  in  drinking 
would  probably  bring  on  an  attack  of  the  dis 
ease  ;  so  also  in  19  Mich.  401. 

DELIVERANCE.  In  Practice.  A  term 
used  by  the  clerk  in  court  to  every  prisoner 
who  is  arraigned  and  pleads  not  guilty ,  to 
whom  he  wishes  a  good  deliverance .  In  mod¬ 
ern  practice  this  is  seldom  used. 

DELIVERY.  In  Conveyancing.  The 

transfer  ot  a  deed  from  the  grantor  to  the 
grantee,  or  some  person  acting  in  his  behalf, 
in  such  a  manner  as  to  deprive  the  grantor 
of  the  right  to  recall  it  at  his  option. 

An  absolute  delivery  is  one  which  is  com 
plete  upon  the  actual  transfer  of  the  instru 
ment  from  the  possession  of  the  grantor. 

A  conditional  delivery  is  one  which  passes 
the  deed  from  the  possession  of  the  grantor, 
but  is  not  to  be  completed  by  possession  in 
the  grantee,  or  a  third  person  as  his  agent, 
until  the  happening  of  a  specified  event.  ° 

A  deed  delivered  in  this  manner  is  an  escrow , 
and  such  a  delivery  must  be  always  made  to  a 
third  person  ;  Shepp.  Touchst.  59 ;  Cro.  Eliz.  520  • 
8  Mass.  230 ;  though  where  the  transfer  to  the 
possession  of  the  grantee  was  merely  to  enable 
him  to  convey  it  to  a  third  person  to  hold  it  as  an 
escrow,  it  was  held  not  an  absolute  delivery  to 
the  grantee  ;  2  D.  &  B.  530  ;  4  Watts,  180 ;  22  Me 
509 ;  23  Wend.  43  ;  2  B.  C.  82. 

No  particular  form  of  procedure  is  required 
to  effect  a  delivery.  It  may  be  by  acts  merely 
by  words  merely,  or  by  both  combined  ;  but 
in  all  cases  an  intention  that  it  shall  be  a 
delivery  must  exist;  Comvns,  Dig.  Fait  (A)  * 

1  Wood.  Conv.  193;  6  Sim.  31  ;  11  Vt.  621  • 
18  Me.  391;  2  Penn.  191 ;  12  Johns.  536  *  i 
Johns.  Ch.  456  ;  20  Pick.  28 ;  4  J.  J.  Marsh 
572.  In  the  absence  of  direct  evidence  the 
delivery  of  a  deed  will  be  presumed  from  the 
concurrent  acts  of  the  parties  recognizing  a 
transfer  of  title ;  94  U.  S.  405.  The  deed 
of  a  corporation  is  generally  delivered  by 
a  nixing  the  corporate  seal;  Co.  Litt  2*  n 
36,  n. ;  Cro.  Eliz,  167;  2  RoUe,  Abr.  Fait 

It  may  be  made  by  an  agent^s  well  as  bv 
the  grantor  himself ;  9  Mass.  807  •  s 
Mass.  412;  4  Day,  66 ;  5  B.  &  n  Vi!  o 
V  ashb.  R.  P.  579  ;  or  to  an  a^ent  nrovin  ’  i2 
appointed ;  6  Mete.  356;  of «£S27 
recognized ;  22  Me.  121  ;  M  Ohio  Vo  - 
a  subsequent  assent  on  the  part  ofthe  ^antee 


will  not  be  presumed ;  9  Ill  1 , 

353?  5  id.  71;  15  Wend.  656  U  f •  «. 
187.  See,  also,  9  Mass.  307-  4  ’j*25  Johns- 
Ired.  Eq.  557.  ’  4  JJa3r»  66;  2 

To  complete  a  delivery,  accented 
take  place,  which  may  be  presumed  £  m"3t 
grantee’s  possession;  I  H.&  I  0IH.tlle 
518;  2  Ala.  136;  11  id.  212  •  Y  V Piek< 
4  Fla.  859 ;  6  Mo.  326;  1  z’,br 
the  relationship  of  a  person  holding  the  S 
to  the  grantee ;  7  Ill.  557  ;  1  John8g  Ch.  240 
456  ;  and  from  other  circumstances  •  1r  f*  ’ 

tration  of  a  deed,  and  delivery  of  it  to  E 
register  for  that  purpose,  do  not  vest  the 
title  in  the  grantee ;  he  must  first  ratify  the*, 
acts;  3  Wall.  630;  5  Wall.  81;  1  o' Mas, 
456  ;  3  Mete.  281  ;  but  they  are  primd  Jade 
evidence  of  delivery;  14  Penn.  361;  79 id 
15. 

There  can  ordinarily  be  but  one  valid  de 
livery;  12  Johns.  536;  20  Pick.  28;  which 
can  take  place  only  after  complete  execution ; 
2  Dev.  379.  But  there  must  he  one;  2  Har- 
ring.  197 ;  16  Vt.  563 ;  2  Washb.  R.  P.  581 ; 
and  from  that  one  the  deed  takes  effect;  12 
Mass.  455;  4  Yeates,  278;  18  Me.  190.  See 

1  Denio,  323. 

1  he  delivery  of  a  deed  in  escrow  contrary 
to  the  condition  is  voidable ;  but  it  cannot  be 
avoided,  as  against  a  bond  fide  purchaser;  10 
Penn.  285 ;  2  W.  N.  C.  504. 

Consult  2  Bouvier,  Inst.  n.  2018  et  seq . ; 

2  V  ashb.  R.  P.  577  et  seq . ;  4  Kent,  466. 

In  Contracts.  The  transfer  of  the  pos¬ 
session  of  a  thing  from  one  person  to  another. 

Originally,  delivery  was  a  clear  and  un¬ 
equivocal  act  of  giving  possession,  accom¬ 
plished  by  placing  the  subject  to  be  trans¬ 
ferred  in  the  hands  of  the  transferree  or  his 
avowed  agent,  or  in  their  respective  ware¬ 
houses,  vessels,  carts,  and  the  like;  but  in 

modern  times  it  is  frequently  symbolical,  as 

by  delivery  of  the  key  to  a  room  containing 
goods;  2  Aik.  79;  5  Johns.  335;  1  Yeates, 
529  ;  2  Ves.  Sen.  445 ;  1  East,  192;  see,  also, 

7  East,  558 ;  3  B.  &  Aid.  1 ;  3  B.  &  P.  233 ; 

3  B.  &  C.  45  ;  by  marking  timber  on  a  wharf, 
or  goods  in  a  warehouse,  or  by  separating  and 
weighing  or  measuring  them  ;  2  Vt.  374 ;  40 
N.  J.  L.  581 ;  or  otherwise  constructive,  ash) 
the  delivery  of  a  part  for  the  whole ;  23  Vt. 
265  ;  9  Barb.  511  ;  19  id.  416  ;  11  Cush.  28- ; 
39  Me.  496  ;  2  H.  Blackst.  504 ;  3  B.  & 

69.  See  6  East,  514;  2  Gray,  195.  And 
see,  as  to  what  constitutes  a  delivery ;  4  Mass. 
661  ;  8  id.  287;  10  id.  308;  14  Johns,  lb-  ; 
15  id.  849;  71  N.  Y.  291;  89  Ilk  218;  ** 


Am.  L.  Reg.  659. 

Where  goods  are  ordered  by  a  foreign  nn 
chant,  the  title  passes,  on  a  delivery  to a, 
rier  for  shipment,  subiect  only  to  the 


rier  for  shipment,  subject  only  to  the  ri 
stoppage  in  transitu  ;  53  Penn.  335  ;  88 
264.  f0 

Deliver}'  is  not  necessary  at  common 
complete  a«aleof  personal  property  as  bet  |  ^ 
the  vendor  and  vendee  ;  Story,  Sales;  } 
against  third  parties  possession  retained  } 
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■"T^Uos  a  presumption  of  fraud  conclusive 

vcml°r„J  o  some  authorities ;  1  Cra.  309;  2 
4  M’Cord,294;  1  Ov.  91;  14 
■  1#  Penn.  113;  4  Harr.  458; 

■  HoUl.  1551  5  Conn.  190;  12 
v!  <553-  23  id.  82;  4  Fla.  219;  9  Johns. 
I;  iCampb.  332  ;  2  Term,  587  ;  48  Penn. 
f‘\  64  id.  352 ;  others  holding  it  merely 
;  evidence  of  fraud  to  be  left  to  the  jury  ; 
Paw«  432  ;  2  B.  &  P.  59;  3  B.  &  C.  3(58 ; 

?  3  652  5  Rand.  211;  1  Bail.  568;  3 

Yer*  Tenn.  475;  7  id.  440;  3  J.  J.  Marsh, 
o.o?  4  N.  Y.  303,  580;  2  Mete.  Mass.  99; 

18  Me.  127;  5  La.  An.  1 ;  1  Tex.  415;  but 
delivery  is  necessary,  in  general,,  where  the 
property  in  goods  is  to  be  transferred  in  pur¬ 
suance  of  a  previous  contract;  1  Taunt.  318  ; 
16  Me.  49;  1  Parsons,  Contr.  235;  and  also 
in  case  of  a  donatio  causa  mortis  ;  3  Binn 
370  ;  2  Ves.  Ch.  120;  9  id.  1.  The  rules 
requiring  actual  full  delivery  are  subject  to 
modification  in  the  case  of  bulky  articles ;  5 
S.&  R.  19;  12  Mass.  400  ;  16  Me.  49.  See, 
also,  3  Johns.  399;  13  id.  294;  19  id.  218  , 

1  Dali.  171;  2  N.  H.  75;  7  Oreg.  49;  59 
Penn.  464 ;  2  Kent,  508. 

A  condition  requiring  delivery  may  be  an¬ 
nexed  as  a  part  of  any  contract  of  transfer ; 

19  Me.  147. 

In  the  absence  of  contract,  the  amount  of 
transportation  to  be  performed  by  the  seller 
to  constitute  delivery  is  determined  by  gen¬ 
eral  usage. 

See  Browne,  Stat.  of  Frauds;  Story, 
Sales;  Parsons,  Contr. 

In  Medical  Jurisprudence.  The  act  of 
a  woman  giving  birth  to  her  offspring. 

Pretended  delivery  may  present  itself  in  three 
points  of  view.  First ,  when  the  female  who 
feigns  has  never  been  pregnant.  When  thor¬ 
oughly  investigated,  this  may  always  be  detected. 
There  are  signs  which  must  be  present  and  can¬ 
not  be  feigned.  An  enlargement  of  the  orifice 
of  the  uterus,  and  a  tumefaction  of  the  organs 
of  generation,  should  always  be  present,  and  if 
absent  are  conclusive  against  the  fact.  2  An 
nales  d’Hygifcne,  227.  Second ,  when  the  pre¬ 
luded  pregnancy  and  delivery  have  been  pre¬ 
ceded  by  one  or  more  deliveries.  In  this  case 
attention  should  be  given  to  the  following  cir¬ 
cumstances  :  the  mystery,  if  any,  which  has  been 
ajiected  with  regard  to  the  situation  of  the 
t';  ^er  a£e  y  that  of  her  husband  ;  and,  par¬ 
tly,  whether  aged  or  decrepit.  Third . 


anT*. tlie  woman  has  been  actually  delivered 
litn  sutj?titutes  a  living  for  a  dead  child.  But 
« •  e  evi(lence  can  be  obtained  on  tlii6  subject 
n  a  physical  examination.  turn. 

thoT'Ceale(l  ^livery  generally  takes  place  when 
it  w  Tau  either  has  destroyed  her  offspring  or 
in*  born  ^ea(b  In  suspected  cases  the  follow 
the c  m ‘^stances  should  be  attended  to  :  First 
Quenn  °°  4*  Pre£nanc*y  which  arise  in  conse 
Wh(.t,e  i,  examination  of  the  mother 

liver*,!8;1?  k08  been  pregnant,  and  has  been  de 
bei(nv  ’  jlj?  U8ual  signs  of  delivery,  mentioned 
a$  toVh  Pre^ent*  A  careful  investigation 

the  WOman,s  appearance  before  and  since 

•ach  ev!rry  WiU  ’ 

■to?  eviden<*  is 


have 


parturition  and  the  state  of  the  child  that  is 
found  ;  for  If  the  age  of  the  child  do  not  S  r 
spond  to  that  time,  it  will  be  a  strong  circum¬ 
stance  in  iavor  of  the  mother’s  innocence.  A 
redness  of  the  6kin  and  an  attachment  of  the 
umbilical  cord  to  the  navel  indicate  a  recent 
birth.  Whether  the  child  was  living  at  its  birth 
belongs  to  the  subject  of  infanticide. 

The  usual  signs  of  delivery  are  very  well  col¬ 
lected  in  Beck’s  excellent  treatise  on  Medical 
Jurisprudence,  and  are  here  extracted  : — 

If  the  female  be  examined  within  three  or  four 
days  after  the  occurrence  of  delivery,  the  follow¬ 
ing  circumstances  will  generally  be  observed  : 
greater  or  less  weakness,  a  slight  paleness  of  the 
face,  the  eye  a  little  sunken  and  surrounded  by 
a  purplish  or  dark-brown  colored  ring,  and  a 
whiteness  of  the  skin  like  that  of  a  person  conva¬ 
lescing  from  disease.  The  belly  is  soft,  the  6kin 
of  the  abdomen  is  lax,  lies  in  folds,  and  is  tra¬ 
versed  in  various  directions  by  shining  reddish 
and  whitish  lines,  which  especially  extend  from 
the  groin  and  pubes  to  the  navel.  These  lines 
have  sometimes  been  termed  lincce  albicantes ,  and 
are  particularly  observed  near  the  umbilical  re¬ 
gion,  where  the  abdomen  has  experienced  the 
greatd&t  distension.  The  breasts  become  tumid 
and  hard,  and,  on  pressure,  emit  a  fluid  which  at 
first  is  serous  and  afterwards  gradually  becomes 
whiter ;  and  the  presence  of  this  secretion  is  gene¬ 
rally  accompanied  with  a  full  pulse  and  soft  skin, 
covered  with  a  moisture  of  a  peculiar  and  some¬ 
what  acid  odor.  The  areolae  round  the  nipples 
are  dark  colored.  The  external  genital  organs 
and  vagina  are  dilated  and  tumefied  throughout 
the  whole  of  their  extent,  from  the  pressure  of 
the  foetus.  The  uterus  may  be  felt  through  the 
abdominal  parietes,  voluminous,  firm,  and  glob¬ 
ular,  and  rising  nearly  as  high  as  the  umbilicus. 
Its  orifice  is  soft  and  tumid,  and  dilated  60  as  to 
admit  two  or  more  fingers.  The  fourchette,  or 
anterior  margin  of  the  perinaeum,  is  sometimes 
torn,  or  it  is  lax,  and  appears  to  have  suffered 
considerable  distension.  A  discharge  (termed 
the  lochial)  commences  from  the  uterus,  which 
is  distinguished  from  the  menses  by  its  pale  color, 
its  peculiar  and  well-known  smell,  and  its  dura¬ 
tion.  The  lochia  are  at  first  of  a  red  color,  and 
gradually  become  lighter  until  they  cease. 

These  signs  may  generally  be  relied  upon  as 
indicating  the  state  of  pregnancy  :  yet  it  requires 
much  experience  in  order  not  to  be  deceived  by 

appearances^  djgchar^e  be  mistaken  for 

menstruation,  or  floor  albus,  were  it  not  for  its 
peculiar  smell ;  and  this  it  has  been  found  n 
possible,  by  any  artifice,  to  destroy. 

1  Relaxation  of  the  soft  parts  arises  as  frequently 
from  menstruation  as  from  delivery ;  but  in  these 
cases  the  os  uteri  and  vagina  are  not  so  much 

tumefied,  nor  is  there  that  tenderness  a  d  s«  cii 

ing.  The  parts  are  found  pale  and  flabby  when 
ail  sifrns  of  contusion  disappear,  after  delivery , 
and  this  circumstance  does  not  follow  mens 

The  presence  of  milk,  though  a 
iiVorv  ie  Tint  alwavs  to  be  relied  I  »  - 


delivery,  is  riot  always  to  be  renea  {  ’+  0f 

this  secretion  may  take  place  independent  of 


pregnancy.  nf  the  abdomen 

The  wrinkles  and  consequence  of 

which  follow  delivery  ®a£  b®  “V eat  obesity, 
dropsy,  or  of  lankness  foil ^  striking 

This  state  of  the  parts  is  shortly 

after  the  birth  of  the  first  child,  as  jr 
resume  their  natural  sta  e.  ^  c>  7>  p.  206 
rrpneriillv.  1  Beck,  ,  T  7  p  in. 


some  weight ;  though  gee  generally.  1  n™n”Med.  Jur.  c.  10, 

such  I'ZZ*  18  DOt  alwa-vs  t0  be  relied  uP°n»  as  1  Chitty,  Med.  Jur. 411 ,  j8re  partic,  c.  5 ; 
&-„_iPPettW®ee8  arenot.nnfr<»nnfttitlvdeceDt,"‘“  —  -  T'-‘ — A  lje^'  r 


Second  V\aranees  are  n°l'  unfrequently  deceptive 
tiie  cam  *  Pr°°fs  of  recent  delivery.  Third , 

lection  between  the  supposed  state  of| 


133  ;i  Briand,  M4d.  I* 
W'hart.  &  S.  Med.  Jur. 
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DELUSION.  In  Medical  Jurispru¬ 
dence.  A  diseased  state  of  the  mind,  in 
which  persons  believe  things  to  exist  which 
exist  only,  or  in  the  degree  they  are  conceived 
of  only,  in  their  own  imaginations,  with  a 
persuasion  so  fixed  and  firm  that  neither  evi¬ 
dence  nor  argument  can  convince  them  to  the 
contrary. 

The  individual  is,  of  course,  insane.  For 
example,  should  a  parent  unjustly  persist 
without  the  least  ground  in  attributing  to  his 
daughter  a  course  of  vice,  and  use  her  with 
uniform  unkindness,  there  not  being  the  slight¬ 
est  pretence  or  color  of  reason  for  the  suppo¬ 
sition,  a  just  inference  of  insanity  or  delusion 
would  arise  in  the  minds  of  a  jury  ;  because  a 
supposition  long  entertained  and  persisted  in, 
after  argument  to  the  contrary,  and  against 
the  natural  affections  of  a  parent,  suggests  that 
he  must  labor  under  some  morbid  mental  de¬ 
lusion  ;  Hammond,  Insanity ;  Ray,  Mental 
Pathology  ;  Whart.  Cr.  L.  §  37  ;  Whart.  & 
S.  Med.  Jur. ;  1  Redf.  Wills;  Ray^Med. 
Jur.  §§  20,  22;  Shelf.  Lun.  296  ;  3  Add. 
Ecel.  70,  90,  180;  1  Hagg.  Eccl.  27. 

Where  one  “  labors  under  a  partial  delusion 
only,  and  is  not  in  other  respects  insane,  we 
think  he  must  be  considered  in  the  same  situa¬ 
tion  as  to  responsibility  as  if  the  facts  with 
respect  to  which  the  delusion  exists  were  real. 
For  example,  if  under  the  influence  of  his  de¬ 
lusion  he  supposes  another  man  to  be  in  the 
act  of  attempting  to  takeaway  his  life,  and  he 
kills  that  man,  as  he  supposes,  in  self-defence, 
he  would  be  exempt  from  punishment. *  *  This 
is  the  rule  as  stated  by  the  English  judges, 
cited  in  1  Whart.  Cr.  L.  §  37.  Shaw,  C.  J., 
in  7  Mete.  500,  says :  u  Monomania  may  ope¬ 
rate  as  an  excuse  for  a  criminal  act,”  when 
“  the  delusion  is  such  that  the  person  under  its 
influence  1ms  a  real  and  firm  belief  of  some 
fact,  not  true  in  itself,  but  which,  if  it  were 
true,  would  excuse  his  act ;  as  where  the  be¬ 
lief  is  that  the  party  killed  had  an  immediate 
design  upon  his  life,  and  under  that  belief  the 
insane  man  kills  in  supposed  self-defence.  A 
common  instance  is  where  he  fully  believes 
that  the  act  he  is  doing  is  done  by  the  imme¬ 
diate  command  of  God,  and  he  acts  under  the 
delusive  but  sincere  belief  that  what  he  is 
doin'*  is  by  the  command  of  a  superior  power, 
which  supersedes  all  human  laws  and  the  laws 
of  nature.” 


DEMAIN.  See  Demesne. 

DEMAND.  A  claim  ;  a  legal  obligator 

Demand  is  a  word  of  art  of  an  extent  great* 
in  its  signification  than  any  other  word*excei 
claim.  Co.  Litt.  291;  2  Hill,  N.  Y  220- 
S.  &  R.  124;  6  W.  &  S.  226. 

A  release  of  all  demands  is,  in  general, 
release  of  all  covenants,  real  or  personal  cor 
ditions,  whether  broken  or  not,  annuities  r* 
cognizances,  obligations,  contracts,  and  *  tli 
like  ;  3  Penn.  Rep.  120;  2  Hill,  N.  Y.  228 
but  does  not  discharge  rent  before  it  is  due 
it  be  a  rent  incident  to  the  reversion  ;  for  th 
rent  was  not  only  due,  but  the  consideration- 


the  future  enjoyment  of  the  lands— for 
the  rent  was  to  be  given  was  not  executed .  i 
Sid.  141  ;  1  Lev.  99  ;  3  id.  274  *  B ’  1 
Abr.  Release ,  I.  See  10  Co.  128*  2^  P; 
295;  7  Md.  375.  ’  1Ck‘ 

In  Practice.  A  requisition  or  request  to 
do  a  particular  thing  specified  under  a  claim 
of  right  on  the  part  of  the  person  requesting 
In  causes  of  action  arising  ex  co?itractur\t 
is  frequently  necessary,  to  secure  to  the  party 
all  his  rights  and  to  enable  him  to  bring  an 
action,  that  he  should  make  a  demand  upon 
the  party  bound  to  perform  the  contract  or 
discharge  the  obligation.  Thus,  where  prop¬ 
erty  is  sold  to  be  paid  for  on  delivery,  a  de¬ 
mand  must  be  made  and  proved  on  trial  before 
bringing  an  action  for  non-delivery ;  5  Term, 
409  ;  3  M.  &  W.  254  ;  3  Price,  58 ;  1  Tayl! 
149  ;  but  not  if  the  seller  has  incapacitated 
himself  from  delivering  them  ;  10  East,  359 ; 
5  B.  &  Aid.  712  ;  2  Bibb.  280;  1  Yt.  25;  4 
Mass.  4  74  ;  6  id.  61  ;  16  id.  453  ;  3  Wend. 
556  ;  9  Johns.  361 ;  2  Me.  308;  5  Munf.  1 ; 
and  this  rule  and  exception  apply  to  contracts 
for  marriage ;  2  Dowl.  &  R.  55 ;  1  Chitty,  Pr. 
57,  note  (n),  438,  note  (e).  A  demand  of 
rent  is  necessary  before  re-entry  for  nop- pay¬ 
ment.  See  Re-Entry.  No  demand  is  ne¬ 
cessary  on  a  promissory  note  before  bringing 
an  action  in  general ;  but  after  a  tender  de¬ 
mand  must  be  made  of  the  sum  tendered ;  1 
Campb.  181,  474  ;  1  Stark.  323.  See  Pay¬ 
ment;  Parsons,  Notes  &  B. 

In  cases  arising  ex  delicto ,  a  demand  is 
frequently  necessary.  Thus,  when  the  wife, 
apprentice,  or  servant  of  one  person  has  been 
harbored  by  another,  the  proper  course  is  to 
make  a  demand  of  restoration  before  an  ac¬ 
tion  brought,  in  order  to  constitute  the  party 
a  wilful  wrrong-doer,  unless  the  plaintitl  can 
prove  an  original  illegal  enticing  away ;  2 
Lev.  63;  Willes,  582;"  1  Peake,  Cas.  55;  5 
East,  39;  6  Term,  652;  4  J.  B-  Moore,  12. 

So,  too,  in  cases  where  the  taking  of  good* 
is  lawful  but  their  subsequent  detention  be¬ 
comes  illegal,  it  is  absolutely  necessary,  w 
order  to  secure  sufficient  evidence  of  a  con¬ 
version  on  the  trial,  to  give  a  formal  notice  ol 
the  owner’s  right  to  the  property  and  posses¬ 
sion,  and  to  make  a  formal  demand  in  writing 


of  the  delivery  of  such  possession  to  t  it 
owner.  See  Trover;  Conversion.  Amt 
when  a  nuisance  has  been  erected  or  c°n- 
tinued  by  a  man  on  his  own  land,  it  is  <u 
visable,  particularly  in  the  case  of  a  PrlVltL 
nuisance,  to  give  the  party  notice,  and  requC; 
him  to  remove  it,  either  before  an  entr}  i' 
made  for  the  purpose  of  abating  it  or  ‘lU 
action  is  commenced  against  the  wrongdoer , 
and  a  demand  is  always  indispensable 
of  a  continuance  of  a  nuisance  orig in* . 
created  by  another  person ;  2  B.  &  ^  0  "  \ 
Cro.  Jac.  555;  1  East,  111 ;  5  Co.  100,  l01’ 
2  Phill.  Ev.  8,  18,  n.,  119;  5  Viner,  Ab  • 
506;  1  Aylifle,  Pand.  497  ;  Bacon,  Aur. 
Rent,  I.  ’  kr 

In  cases  of  contempts ,  as  where  an  01  * 
to  pay  money  or  to  do  any  other  thing*  1 
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1 ,  a  rule  of  court,  a  demand  for  the 
been  nwut  .  monCy  0r  performance  of  the 
payment  o  je  before  an  attachment 

thin?  *****  a  contempt;  2  l)owl.  P.  C. 


88, 


4  Tyrwh'-  369  ;  2  Scott,  193;  1  H.  & 

Vt£  demand  should  be  made  by  the  party 
,  w  the  rii,ht,  or  his  authorized  agent ;  2 
ffp  464  a ;  1  Bail.  193;  2  Mas.  77;  of 
,  or'nn  in  default,  in  cases  ot  torts ;  1 
f.ITj  B.&O.lwi  7  Johns.  802;  in 

2.fVnt;  J\V»hb.B.r.  821,  822;  »„,lat 

«  nroner  time  and  place  in  case  of  rents ;  3 
KTi;  17  Johns.  G6 ;  4  N.  H.  251; 
15  iJ.  68;  4  Harr.  &  M’H.  135;  21  Pick. 
389  •  in  cases  of  notes  and  bills  ol  exchange ; 
Parsons,  Notes  &  B. 

As  to  the  allegation  of  a  demand  in  a  de¬ 
claration,  see  1  Cliitty,  PI.  322 ;  2  id.  84 ;  1 
Wins.  Saund.  33,  note  2;  Comyns,  Dig. 
Pleader . 

demand  in  reconvention,  a 

demand  which  the  defendant  institutes  incon¬ 
sequence  of  that  which  the  plaintiff  has  brought 
against  him.  Used  in  Louisiana.  La.  Pr. 
Code,  art.  374. 

DEMANDANT.  The  plaintiff  or  party 
who  brings  a  real  action.  Co.  Litt.  127  : 
Comyns,  Dig.  See  Real  Action. 

DEMEMBRATION.  In  Scotch  Law. 

Maliciously  cutting  off  or  otherwise  separating 
one  limb  from  another.  1  Hume,  323  ;  Bell, 
Diet. 

DEMENS  (Lat.).  One  who  has  lost  his 
mind  through  sickness  or  some  other  cause 
One  whose  faculties  are  enfeebled.  Lean, 
Med.  Jur.  481.  See  Dementia. 

DEMENTIA.  In  Medical  Jurispru¬ 
dence.  That  form  of  insanity  which  is  char¬ 
acterized  by  mental  weakness  and  decrepitude, 
and  by  total  inability  to  reason  correctly  or 
incorrectly. 

Jfcmind  dwells  only  In  the  past,  and  the 
k  succeed  one  another  without  any  obvi- 
exi  f  °D(*  a660Clation.  Delusions,  if  they 
pr  ar!  *ransih)ry,  and  leave  no  permanent  im- 
is  pvf  0I\’.  and  every  thing  recent  the  memory 
mind  «  ,n^y  weak.  In  mania,  the  action  of  the 
in  fii.J?  m?r^ed  by  force,  hurry,  and  intensity  ; 
mosfir  lowness  and  weakness.  It  is 


— uy  biowness  anu  weaicness.  il  is 

Is  thpn  f  8ecluel  °f  mania,  of  which,  in  fact,  it 

curs  in  aturjd  termination.  Occasionally  it  oe- 
in  an  _ _ 


^catpft  8  ca,ded  senile  dementia,  and  it 
*n  advan  •  breaking  down  of  the  mental  powers 
of(lpmpnt<  tJle  bodily  decay.  It  is  this  form 
for  in  thp  which  gives  rise  to  litigation; 
to  admit  ers  Vle  Ineompetency  is  too' patent 
any  posit  tv  It  cannot  be  described  1  y 

different  st  °  c^aracter»,  because  it  differs  in  the 
Me  lapse  nf^68  Proffress,  varying  from  6im- 
pgnize  n.  memory  to  complete  inability  to  rec- 
n  mind  thof116*? r  And  it  must  be  borne 

Se^0U8a8mi  u?on  mental  infirmity  is  not  so 
a?  °ld  man  6nPP°sed  at  first  sight.  Many 
what  is  ™  .  8eems  to  be  scarcely  conscious 
around  him,  and  is  guilty  of 
relies  of  decorum,  needs  only  to  have 


his  attention  aroused  to  a  ,  .  , 

deeply  interested,  to  bhow  no  Llk  nf Uh  he  is 
acuteness.  In  other  words  tu  i'°  i  V1?0r  or 
damaged  superficially  (to  use  a  figure?  while ^t 
may  be  sound  at  the  core.  And  therefore  it  s 
that  one  may  be  quite  oblivious  of  names  and 
dates,  while  comprehending  perfectly  well 
relations  to  others  and  the  interested  wldch  e 
was  concerned.  It  follows  that  the  impressions 

made  upon  casual  or  ignorant  observers  in  regard 

to  the  mental  condition  are  of  far  less  value  than 
those  made  upon  persons  who  have  been  well  ac¬ 
quainted  with  his  habits  and  have  had  occasion 
to  test  the  vigor  of  his  faculties. 

The  wills  of  old  men  are  often  contested  on  the 
ground  of  senile  dementia,  and  the  conflicting 
testimony  of  observers,  the  proofs  of  foreign  in* 
fluenee,  and  the  indications  of  mental  capacity 
all  combine  to  render  it  no  easy  task  to  arrive  at 
a  satisfactory  conclusion.  The  only  general  rule 
of  much  practical  value  is  that  competency  must 
be  always  measured,  not  by  any  fancied  standard 
of  intellect,  but  solely  by  the  requirements  of  the 
act  in  question.  A  small  and  familiar  matter 
would  require  less  mental  power  than  one  com¬ 
plicated  in  its  details  and  somewhat  new  to  the 
testator’s  experience.  Less  capacity  would  be 
necessary  to  distribute  an  estate  between  a  wife 
and  child  than  between  a  multitude  of  relatives 
with  unequal  claims  upon  his  bounty.  Such  is 
the  principle  ;  and  the  eDds  of  justice  cannot  be 
better  served  than  by  its  correct  and  faithful  ap¬ 
plication.  Of  course,  there  will  always  be  more 
or  less  difficulty  ;  but  generally  by  discarding  all 
legal  and  metaphysical  subtleties  and  following 
the  leading  of  common  6ense,  it  will  be  satisfac¬ 
torily  surmounted. 

The  legal  principles  by  which  the  courts  are 
governed  are  not  essentially  different  whether 
the  mental  incapacity  proceed  from  dementia  or 
mania.  If  the  will  coincides  with  the  previously 
expressed  wishes  of  the  testator,  if  it  recognizes 
the  claims  of  those  who  stood  in  near  relation 
to  him,  if  it  shows  no  indication  of  undue  influ¬ 
ence,— if,  in  short,  it  is  a  rational  act  rationally 
done,— it  will  be  established,  and  very  properly 
so,  though  there  may  have  been  considerable  im¬ 
pairment  of  mind.  2  Phllh  Eccl.  419  ;  3  Wash. 
C.  C.  580  ;  4  id.  263 ;  44  N.  H.  531.  See  1  Redf. 
Wills ;  3  Am.  L.  Reg.  N.  s.  449,  article  by  Judge 
Redfield ;  Insanity. 

DEMESNE  (Lat.  dominicum).  Lands  of 
which  the  lord  had  the  absolute  property  or 
ownership,  as  distinguished  from  feudal  lands, 
which  he  held  of  a  superior.  2  Bla.  Com. 

104*  Cowel.  Lands  which  the  lord  retained 

under  his  immediate  control,  for  the  purpose 
of  supplying  his  table  and  the  immediate 
needs  of  his  household ;  distinguished  from 
that  farmed  out  to  tenants,  called  among  the 
Saxons  bordlands.  Blount;  Co.  Litt.  17  «. 

Own;  original.  Son  assault  demesne ,1ns 

as  or  rEE. 

said  to  be  seised  in  Ins  he  a  pr0- 

eorporeal  inheritance,  1  jn  t|ie  thing 

perty  dominicum  or  de  ^  when  he  jias 
itself ;  2  Bla.  Com.  1  •  f  Rg  in  ti,e  case 

uo  dominion  in  the  tin  jf^ent,  he  is  said  to 
of  an  incorporeal  her  d  his  demesne  as 

be  seised  as  of  fee,  and  n  &  R.  196  . 

of  fee;  Litton  §  10. 

Jones,  Land  lit-  lb°- 
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Formerly  it  was  the  practice  in  an  action 
on  the  ease — e.  y .  for  a  nuisance  to  real  estate 
— to  aver  in  the  declaration  the  seisin  of  the 
plaintitf  in  demesne  as  of  fee  ;  and  this  is  still 
necessary,  in  order  to  estop  the  record  with 
the  land,  so  that  it  may  run  with  or  attend 
the  title;  Archb.  Civ.  PI.  104;  Co.  Entr. 
9,  pi.  8;  Lilly,  Entr.  62;  1  Saund.  346; 
Willes,  508.  But  such  an  action  may  be 
maintained  on  the  possession  as  well  as  on  the 
seisin ;  although  the  effect  of  the  record  in 
this  case  upon  the  title  would  not  be  the 
same;  Stephen,  PI.  322;  1  Lutw.  120;  2 
Mod.  71;  4  Term,  718;  2  Wins.  Saund. 
113  6;  Cro.  Car.  500,  575. 

DEMESNE  LANDS.  A  phrase  mean¬ 
ing  the  same  as  demesne . 

DEMESNE  LANDS  OF  THE 
CROWN.  That  share  of  lands  reserved 
to  the  crown  at  the  original  distribution  of 
landed  property,  or  which  came  to  it  after¬ 
wards  by  forfeiture  or  otherwise.  1  Bla. 
Com.  286  ;  2  Steph.  Com.  550. 

DEMI-MARK.  A  sum  of  money  (6s. 
8 d.,  3  Bla.  Com.  App.  v.)  tendered  and 
paid  into  court  in  certain  cases  in  the  trial  of 
a  writ  of  right  by  the  grand  assize.  Co. 
Litt.  294  b ;  Booth,  Real  Act.  98. 

It  was  paid  by  the  tenant  to  obtain  an  in¬ 
quiry  by  the  grand  assize  into  the  time  of  the 
demandant’s  seisin ;  1  Reeve,  Hist.  Eng. 
Law,  429;  Stearns,  Real  Act.  378,  and  note. 
It  compelled  the  demandant  to  begin ;  3 
Chitty,  PL  1373.  It  is  unknown  in  Ameri¬ 
can  practice;  13  Wend.  546;  Stearns,  Real 
Act.  378. 


DEMI-VILL.  Half  a  tithing. 

DEMIDIETAS.  A  word  used  in  ancient 
records  for  a  moiety,  or  one- half. 

DEMIES.  In  some  universities  and  col¬ 
leges  this  term  is  synonymous  with  scholars . 
Boyle,  Char.  129. 


DEMISE.  A  conveyance,  either  in  fee 
for  life,  or  for  years. 

A  lease  or  a  conveyance  for  a  term  of 
years.  According  to  Chief  Justice  Gibson, 
the  term  strictly  denotes  a  posthumous  grant’ 
and  no  more.  5  Whart.  278.  See  4  Bimrii! 
N.  c.  678  ;  2  Bouvier,  Inst.  n.  1774  et  sen. 

A  term  nearly  synonymous  with  death,  ap¬ 
propriated  in  England  especially  to  denote 
the  decease  of  the  king  or  queen. 


DEMISE  OF  THE  CROWN.  T 

tunil  dissolution  of  the  king. 

The  term  is  said  to  denote  in  law  m< 
transfer  of  the  property  of  the  crov 
Bla.  Com.  249.  By  demise  of  the  cro 
mean  only  that,  in  consequence  of  tli 
union  of  the  king’s  natural  body  from  hi 
politic,  the  kingdom  is  transferred  or  d( 
to  his  successor,  and  so  the  royal  diem 
mains  perpetual.  Plowd.  117,  234.  ° 
A  similar  result,  viz. :  the  perpetual 
ence  of  the  president  of  the  United  t 
has  been  secured  by  the  constitution  an 
sequent  statutes.  1  Sharsw.  Bla  Com 


DEMISE  AND  RE-DEMISE  \  ^ 

form  of  conveyance  by  mutual  leaser  °1'1 
from  one  to  another  on  each  side  of  th,  ^ 
land,  or  of  something  issuing  from  -t8aniAe 
lease  for  a  given  su.n-usually  a  mere  nomf 
nal  amount— and  a  release  for  a  km.7. 
Touillier;  Whishaw ;  Jacob.  p  rfc,,t• 

DEMOCRACY.  That  form  of  govern 
ment  in  which  the  people  rule.  6 

But  the  multitude  cannot  actually  rule  * 
unorganic  democracy,  therefore,  one  that  ismt 
founded  upon  a  number  of  institution*  each  en 
dowed  with  a  degree  of  self-government  natu' 
rally  becomes  a  one-man  government.  The  bans 
of  the  democracy  is  equality,  as  that  of  the  arib 
toe  racy  is  privilege  ;  but  equality  of  itself  is  no 
guarantee  for  liberty,  nor  does  equality  consti¬ 
tute  liberty.  Absolute  democracies  existed  in 
antiquity  and  the  middle  ages  :  they  have  never 
endured  for  any  length  of  time.  On  their  char¬ 
acter,  Aristotle’s  Politics  may  be  read  to  the 
greatest  advantage.  Lieber,  in  his  Civil  Liberty, 
dwells  at  length  on  the  fact  that  mere  equality, 
without  institutions  of  various  kinds,  i6  adverse 
to  self-government ;  and  history  shows  that  ab¬ 
solute  democracy  is  any  thing  rather  than  a  con¬ 
vertible  term  for  liberty.  See  Absolutism  ; 
Government. 


DEMONSTRATE  (Lat.).  Description; 
addition  ;  denomination.  Occurring  often  in 
the  pharase  falsa  demonstratio  non  nocet  (a 
false  description  does  not  harm).  2  Bla. 
Com.  382,  n. ;  2  P.  Wins.  140;  1  Greenl. 
Ev.  §  291  ;  Wigram,  Wills,  208,  233. 

DEMONSTRATION  (Lat.  demonstrate, 
to  point  out).  Whatever  is  said  or  written 
to  designate  a  thing  or  person. 

Several  descriptions  may  be  employed  to 
denote  the  same  person  or  object ;  and  the 
rule  of  law  in  such  cases  is  that  if  one  of  the 
descriptions  be  erroneous  it  may  be  rejected, 
if,  after  it  is  expunged,  enough  will  remain 
to  identify  the  person  or  thing  intended.  I  or 
falsa  demonstratio  non  nocet .  The  meaning 
of  this  rule  is,  that  if  there  be  an  adequate 
description  with  convenient  certainty  oi  what 
was  con  tern  plated,  a  subsequent  erroneous 
addition  will  not  vitiate  it.  The  complement 
of  this  maxim  is,  non  accipi  debent  verba  v* 
demon strationem  falsam  qnce  competent  tn 
liniitationem  veram ;  which  means  that  i  ]t 
stand  doubtful  upon  the  words  whether  tho 
import  a  false  reference  or  demonstration,  or 
whether  they  be  words  of  restraint  that  imu 
the  generality  of  the  former  words,  the 
will  never  intend  error  or  falsehood.  * 
therefore,  there  is  some  object  wherein  al  * 
demonstrations  are  true,  and  some  w 
part  are  true  and  part  false,  they  shall  be1 
tended  words  of  true  limitation  to  asce 
that  person  or  thing  wherein  all  the  ciriun 
stances  are  true;  4  Exch.  604,  per  Alder*"* 
It-  ;  8  Bingh.  244  ;  Broom,  Leg.  Max.  -  1 
Plowd.  191 ;  7  Cush.  460.  .  t 

#  The  rule  that  falsa  demonstrate  does 
vitiate  an  otherwise  good  description  aPl  <. 
to  everjr  kind  of  statement  of  fact. 
the  particulars  in  an  averment  in  a  dec 
tiou  may  be  rejected  if  the  declaration  is 
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demurrer 


rr  Without  them  and  by  their  presenee  is 
slb  ?  •  , -risible  or  defective.  \  elv.  182. 

Wa< ^Evidence.  That  proof  which  excludes 
In.Silitv  of  error. 


all  possibility 


DEMONSTRATIVE  legacy,  a 

DEM  — With  a  direction 


that  it  be  p^t  of  a  specific  fund 
n  is  so  far  of  the  nature  of  a  specific  legacy 
,  “  /while  the  fund  exists  out  ot  which  it 
is  speriallv  payable)  it  will  not  abate  with 
"  „Ll  legacies  upon  a  deficiency  ot  assets, 
f3  penn.  812;  and  yet,  like  a  general  legacy, 
it  is  not  liable  to  ademption  by  the  alienation 
or  non-existence  of  the  property  specially 
pointed  out  as  a  means  of  satisfying  it;  2 
Williams,  Exec.  1160,  1320;  2  Mime  &  T. 
Lead.  Cas.  237,  253 ;  Shop.  Touchst.  433  ; 
Swinb.  Wills,  485;  1  Mer.  178;  2  Y.  &  C. 
90. 

DEMPSTER.  In  Scotch  Law.  A 

doomsman.  One  who  pronounced  the  sen- 
tence  of  court.  1  Howell,  St.  Tr.  937. 

DEMURRAGE.  The  delay  of  a  vessel 
by  the  freighter  beyood  the  time  allowed  for 
loading,  unloading,  or  sailing. 

Payment  for  such  delay. 

Demurrage  may  become  due  either  by  the 
ship’s  detention  for  the  purpose  offloading  or 
unloading  the  cargo,  either  before  or  during 
or  after  the  voyage,  or  in  waiting  for  convoy  ; 
3  Kent,  Comm.  159  ;  2  Marshall,  Ins.  721  ; 
Abbott,  Shipp.  192;  5  Comyns,  Dig.  94,  n., 
505;  4  Taunt.  54,  55;  3  Chitty,  Com.  Law, 
426  ;  Parsons,  Mar.  Law;  26  N.  Y.  85;  1 
Holmes,  290. 

DEMURRER  (Lat.  demorari ,  old  Fr.  de - 
morrer ,  to  stay;  to  abide).  In  Pleading. 
An  allegation  that,  admitting  the  facts  of  the 
preceding  pleading  to  be  true  as  stated  by 
the  party  making  it,  he  has  yet  shown  no 
cause  why  the  party  demurring  should  be 
compelled  by  the  court  to  proceed  further. 
A  declaration  that  the  party  demurring  will 
9°  no  further ,  because  the  other  has  shown 
nothing  against  him ;  5  Mod.  232  ;  Co.  Litt. 

.  k  It  imports  that  the  objecting  party 
will  not  proceed,  but  will  wait  the  judgment 
p  tae  c°urt  whether  he  is  bound  so  to  do  ; 
t0-  Hitt.  71  5;  Steph.  PI.  61. 
r  Hv  Equity.  An  allegation  of  a  defend¬ 
ant,  which,  admitting  the  matters  of  fact  al- 
tj^H  by  the  bill  to  be  true,  shows  that  as 
,,u )  are  therein  set  forth  they  are  insufficient 
t?r  ,  plaintiff  to  proceed  upon  or  to  oblige 
r  6  defendant  to  answer ;  or  that,  for  some 
*SOn  aPparent  on  the  face  of  the  bill,  or  on 
ou^  0t  ^ie  om*ssl°n  of  some  matter  which 
som  *°  contained  therein,  or  for  want  of 
ant  \i(  lrcumstances  which  ought  to  be  attend¬ 
ee  Vjreon»  tbe  defendant  ought  not  to  be 
8om<  * (  to  ‘an8wer  to  the  whole  bill,  or  to 
£  certain  part  thereof;  Mitf.  Eq.  PI.  107. 
asked ( ie,riUrrer  may  be  either  to  the  relief 
the  a:  ^  * )e  °r  both  the  relief  and 
Ch,  oTo  ’  5  ^°hns.  Ch.  184;  10  Paige, 
*her  . ]  \  but  not  to  the  discovery  alone 
lt  ls  Merely  incidental  to  the  relief ;  2 


coupled 


Brown  Ch.  123;  1  Y.&C.  197;  1  S.  &  S. 

83.  it  is  said  by  Mr.  Langdell  (Lq.  PI.  60) 
that  every  proper  demurrer  is  to  relief  alone  ; 
and  that  while  it  always,  if  well  taken,  prol 


319;  9  Yes.  Ch.  71;  3  Edw.  Ch.  117; 
Saxt.  358  ;  Walk.  Ch.  35;  5  Mete.  Mass. 
525  ;  otherwise,  if  to  part  only  ;  Adams,  Eq. 
334  ;  Story,  Eq.  PI.  §  545  ;  10  Paige,  Ch. 
210. 

lt  may  be  brought  either  to  original  or  sup¬ 
plemental  bills ;  and  there  are  peculiar  causes 
of  demurrer  in  the  different  classes  of  supple¬ 
mental  bills;  2  Madd.  387  ;  4  Sim.  76;  17 
Ves.  144  ;  1  M.  &  C.  42 ;  3  Hare,  476  ;  3  P. 
Wins.  284;  4  Paige,  Ch.  259  ;  7  Johns.  Ch. 
250  ;  13  Pet.  6,  14  ;  Story,  Eq.  PI.  §  611. 

Demurrers  are  general ,  where  no  particular 
cause  is  assigned  except  the  usual  formulary 
that  there  is  no  equity  in  the  bill,  or  special, 
where  the  particular  defects  are  pointed  out; 
Story,  Eq.  PI.  §  455.  General  demurrers 
are  used  to  point  out  defects  of  substance ; 
special,  to  point  out  defects  in  form.  “The 
terms  have  a  different  meaning  [in  equity] 
from  what  they  have  at  common  law Langd. 
Eq.  PI.  58. 

The  defendant  may  demur  to  part  of  the 
bill;  2  Barb.  Ch.  106;  and  plead  or  answer 
to  the  residue,  or  both  plead  and  answer  to 
separate  parts  thereof ;  3  P.  Wins.  80 ;  2 
Atk.  282;  6  Johns.  Ch.  214;  4  Wise.  54; 
taking  care  so  to  apply  them  to  different  and 
distinct  parts  of  the  bill  that  each  may  be 
consistent  with  the  others;  3  M.  &  C.  653  ; 

1  Keen,  389;  23  Miss.  304;  Cooper,  Lq. 
PI.  112,  113;  Story,  Eq.  PI.  §  442  ;  but  it 
it  be  to  the  whole  bill,  and  a  part  be  good, 
the  demurrer  must  be  overruled;  27  Miss. 
419  ;  5  1ml.  Eq.  86  ;  29  Me.  273  ;  12  Mete. 
323. 

Demurrers  lie  only  for  mutter  apparent  on 
the  face  of  the  bill,  and  not  upon  any  new 
matter  alleged  by  the  defendant;  Beames, 
Ord.  in  Ch.  26 ;  19  Ves.  180,  327  ;  6  Sim. 
51  ;  2  Seh.  &  L.  637  ;  5  Fla.  110;  8  Halst 
Ch.  440.  Demurrers  are  not  applicable 
pleas  or  answers.  If  a  plea  or  answer  is  u 
in  substance,  it  may  be  shown  on  bearing, 
and  if  the  answer  is  insufficient  in  form,  -  4_P 
tions  should  be  filed  ;  Story,  Lq.  •  bi*  9 

864;  Langd.  Eq.  J Ply58- suanv  brought  for 
Demurrers  to  relief  are  us 

causes  relating  to  in 

some  cases  under  political  y  id.  51; 

2  id.  56;  2  Pet.  253;  4^^.  5  Tvt\ 
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Dali.  199;  and  questions  of  boundaries; 
Story,  Eq.  Pl.  347  ;  1  Ves.  446  ;  as  lo  law  in 
the  United  States,  see  6  Cra.  158  ;  4  Dali.  3  ; 
5  Pet.  284;  13  id.  23  ;  14  id.  210  ;  or  that  it 
is  not  cognizable  by  a  court  of  equity ;  2 
Madd.  Ch.  Pr.  229  ;  1  S  &  S.  227  ;  6  Beav. 
165;  Story,  Eq.  PI.  §  472;  9  Mete.  469;  30 
N.  II.  446;  19  Me.  124;  7  Cra.  68;  16<Ja. 
541 ;  16  Mo.  543  ;  8  Ired.  Eq.  123  ;  21  Miss. 
93  ;  or  that  some  other  court  of  equity  has  ju¬ 
risdiction  properly ;  4  Wheat.  1 ;  6  Cra.  158  ; 
7  Ga.  243  ;  2  Paige,  Ch.  402  ;  9  Mod.  95 ;  1 
Yes.  203  ;  or  that  some  other  court  has  juris¬ 
diction  properly ;  3  Dali.  882;  8  Pet.  148; 
30  N.  H.  444  ;  2  How.  497  ;  to  the  person ,  as 
that  the  plaintiff  is  not  entitled  to  sue,  by  rea¬ 
son  of  personal  disability,  as  infancy,  idiocy, 
etc.;  Jac.  877;  bankruptcy  and  assignment; 
9  Ves.  77;  8  Sim.  28,  76;  1  Y.  &  C.  172; 
or  has  no  title  to  sue  in  the  character  in  which 
he  sues;  2  P.  Wins.  369  ;  6  Ves.  Ch.  773  ;  4 
Johns.  Ch.  575;  to  the  substance  of  the  bill, 
as  that  the  matter  is  too  trivial ;  4  Johns.  Ch. 
183  ;  3  Ohio  St.  457  ;  2  Atk.  253 ;  1  Veriu 
359  ;  Coop.  Eq.  PI.  166;  that  the  plaintiff 
hits  no  interest  in  the  matter ;  Mitf.  Eq.  Pl. 
154;  2  Brown,  Ch.  322  ;  8  Ves.  241 ;  2  S.  & 
S.  592 ;  4  Russ.  225,  244 :  1  Johns.  Ch.  305  ; 
30  Me.  419 ;  or  that  the.  defendant  has  no  such 
interest;  Story,  Eq.  Pl. §519;  2  Brown,  Ch. 
332;  1  Yes.  &  B.  545;  5  Madd.  19;  3  Barb. 
485 ;  10  Wheat.  384 ;  or  that  the  bill  is  to 
enforce  a  penalty ;  1  Younge,  308  ;  1  Mer. 
391;  4  Brown,  Ch.  434;  to  the  fame  and 
Jorm  of  the  bill,  as  that  there  is  a  defect  or 
want  of  form ;  Mitf.  Eq.  Pl.  206 ;  5  Russ. 
42 ;  5  Madd.  378 ;  3  Ves.  253  ;  14  id.  156  ; 

1 1  Mo.  42 ;  or  that  the  bill  is  multifarious  ; 
Story,  Eq.  Pl.  §  530,  n. ;  lM.&C.  618;  2  S. 
&  S.  79 ;  4  Harring.  9;  2  Gray,  471 ;  3  How. 
412;  5  id.  127  ;  4  Edw.  592;  that  there  is  a 
want  or  misjoinder  of  plaintiffs  ;  16  Ves.  325 ; 
1  P.  Wms.  428;  4  Russ.  272;  2  Paige,  Ch. 
281 ;  3  id.  222 ;  4  id.  510 ;  3  Cra.  220 ;  7  id. 
69 ;  8  V  heat.  451 ;  5  Fla.  110  ;  5  Du.  N.  lr. 
168;  2  Gray,  467;  1  Jones,  No.  C.  40 ;  4 
Fla.  11. 

Demurrers  to  discovery  may  be  brought 
for  most  ot  the  above  causes;  1  Story,  E<i. 
Pl.  §  549;  9  Sim.  180;  16  Ves.  239;  12 
Beav.  423  ;  2  Stor.  59;  1  Johns.  Ch.  547  ;  2 
1  aige,  Ch.  601  ;  and,  generally,  that  the 
plaintiff  has  no  right  to  demand  the  discovery 
asked  for,  either  in  whole  or  in  part ;  8  Ves. 
398 ;  2  Russ.  564,  or  to  ask  it  of  the  defend¬ 
ant;  Story,  Eq.  Pl.  §§  570,  571.  “A  de¬ 
murrer  to  discovery  is  not,  in  its  nature,  a 
pleading  at  all,  but  a  mere  statement  in  writ¬ 
ing  that  the  defendant  refuses  to  answer  cer¬ 
tain  allegations  or  charges  in  the  bill  for 
reasons  which  appear  upon  the  face  of  the 
Ijill,  and  which  the  demurrer  points  out-” 

Eangd.Eq.Pl.  Gl.  See  Discovery.  ’ 

I  he  effect  of  a  demurrer  when  allowed  is 
to  put  an  end  to  the  suit,  unless  it  is  confined 
to  a  part  of  the  bill  or  the  court  (rives  tlw. 
plaintiff  leave  to  amend  ;  13  Ill.  31.  ^  If  ovor_ 
U<  »  the  defendant  must  make  a  fresh  de¬ 


fence  by  answer;  12  Mo. 
obtain  permission  to  put  in  a  „]L  f,8  ^ 

Eq.  336.  It  admits  the  facts  which 
pleaded;  20  How.  108;  and  the  iuri J^11 
28Vt.  470;  4  R.  I.  285;  1  StJkt  S'!"1 
Md.  72.  But  the  demurrer  admits  ,i  4 
in  the  bill  only  for  the  purpose  of  acts 
on  tile  demuner.  If  ,|ie  5°'!™^'“' 
ruled  the  plaintiff  must  proceed  to  urn*  T' 
bill;  Langd.  Eq.  Pl.  60  Th^  P  JiS 


sometimes  disallow  the  demumr  will  ?? 
ciding  that  the  bill  is  good,  reserving  that 
question  till  the  hearing ;  ibid. 

At  Law.  A  general  demurrer  is  one 
which  excepts  to  the  suflicieney  of  a  previ¬ 
ous  pleading  in  general  terms,  without  show- 
ing  specifically  the  nature  of  the  objection ; 
and  such  demurrer  is  sufficient  when  the 
objection  is  on  matter  of  substance ;  Steph. 
PL  159;  1  Chitty,  PL  639;  Bacon,  Abr. 
Pleas  (N  5)  ;  Co.  Litt.  72  a;  1  Dutch.  506; 
11  Ark.  12;  2  Iowa,  532;  2  Barb.  160. 

A  special  demurrer  is  one  which  excepts 
to  the  sufficiency  of  the  pleadings  on  the  op- 
?! **posite  side,  and  shows  specifically  the  nature 
of  the  objection  and  the  particular  ground  of 
exception;  Co.  Litt.  72  a;  Bacon,  Abr. 
Pleas  (N  5). 

It  is  necessary  w  here  the  objection  is  to  the 
form,  by  the  statutes  27  Eliz.  c.  5  and  4 
Anne,  c.  16;  18  Ark.  347  ;  6  Md.  210;  20 
Ohio,  100.  Under  a  special  demurrer  the 
party  may,  on  the  argument,  not  only  take 
advantage  of  the  particular  faults  which  his 
demurrer  specifies,  but  also  of  all  objections 
in  substance. 

It  is  not  enough  that  a  special  demurrer 
object  in  general  terms,  that  the  pleading  is 
“uncertain,  defective,  and  informal, 99  or  the 
like,  but  it  is  necessary  to  show  in  what  re¬ 
spect  it  is  uncertain,  defective,  and  inform*  i 
1  Wms.  Saund.  161,  n.  1,  337  />,  n.  3 ;  Step*. 
Pl.  159,  161 ;  1  Chitty,  Pl.  642. 

A  demurrer  may  be  for  insufficiency  ci 
in  substance  or  in  form;  that  is,  it  may 
either  on  the  ground  that  the  ease  shown  . 
the  opposite  party’ is  essentially  insu  icu  » 
or  on  the  ground  that  it  is  stated  in  an  m  - 
ficial  maimer;  Hob.  164.  It  lies  to '  . 

the  pleadings,  except  that  there  may 
a  demurrer  to  a  demurrer ;  Salk.  219  ,  1 

Abr.  Pleas  (N  2).  Demurrer  may  J 
whole  or  a  part  of  the  pleading ;  ou  i  .jj 
whole,  and  a  part  be  good,  the  de^11.1  ga 
be  overruled;  13  East,  76;  3  ^al  4 
265;  5  Johns.  476  ;  13  id.  ‘ 264,  402,^ 

Dcnio,  65;  20  Bnrb.  339;  11  Cu*h>  97;  2 
Miss.  548 ;  28  id.  56  ;  2  Curt,  t .  ■  ^yisc. 

Paine,  545;  14  Ill.  77;  2  Md.  284  ,  *  9 

21.  But  see  6  Fla.  262;  4  «  •  4t,o. 

Irnl.  241;  6  Gratt.  130;  8  B. ■  *  of-  <he 
The  objection  must  appear  on  tn  ^ .  or 
pleadings;  2  Saund.  364;  29  •  ^  get 

upon  oyer  of  some  instrument  a 
forth  therein ;  2  Saund.  60,  n.  0f  de- 

For  the  various  and  numerous  c.  ^ 
murrer,  reference  must  be  had  o 
each  state. 
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.  M  the  effect  of  a  demurrer.  It  admits 
„  ,..ch  matters  of  fact  as  are  sufficiently 
lld  •  Bacon,  Abr.  Pleas  (N  3)  ;  Comyns, 
?)i>»  Pleader  (A  5) ;  4  Iowa,  63  ;  14  Ga.  8 ; 
g  Barb  297  ;  7  Ark.  282.  On  demurrer  the 
court  consider  the  whole  record,  and  give 
Judgment  according  to  the  legal  right  for  the 
J  3  l ~  fKo  wlinlp  seems  flip  best  entL 


SANKE,  DEMY  SANGUE. 

Halt-blood.  A  corruption  of  demi-sang. 

DEN  AND  STROND.  Liberty  for  ships 
and  vessels  to  run  aground  or  come  ashore 
(strand  themselves).  Cowel. 

DENARII.  An  ancient  general  term  for 
any  sort  o i pecunia  numerata ,  or  ready  money. 
The  French  use  the  word  denier  in  the  same 
sense  :  payer  de  ses  propres  deniers. 

DENARIUS  DEI.  God’s  penny;  earn¬ 
est  money.  A  certain  sum  of  money  which  is 
given  by  one  of  the  contracting  parties  to 
the  other  as  a  sign  of  the  completion  of  the 
contract. 


It  differs  from  arrhce  in  this,  that  the  latter  is 
a  part  of  the  consideration,  while  the  denarius 
Dei  is  no  part  of  it.  1  Duvergnoy,  n.  132  ;  3  id. 
n.  49  ;  Rupert,  de  Jur.  Denier  d  Dieu. 

It  does  not  bind  the  parties,  as  he  who  re¬ 
ceived  it  may  return  it  in  a  limited  time,  or 
the  other  may  abandon  it  and  avoid  the  en¬ 
gagement. 

DENIAL.  In  Pleading.  A  traverse  of 

a  de- 


mrtv  who  on  the  whole  seems  the  best  enti¬ 
tled  to  it;  Hob.  56;  4  East,  502;  2  Ventr. 
log*  8  Ark.  224;  2  Mich.  276  ;  7  How. 

706 1  28  Ala.  N.  8.  637;  31  N.  H.  22;  39 
Me.' 426;  16  Ill.  269.  For  example,  on  a 
demurrer  to  the  replication,  if  the  court  think 
the  replication  bad,  but  perceive  a  substantial 
fault  in  the  plea,  they  will  give  judgment,  not 
for  the  defendant,  but  for  the  plaintiff;  2 
Wils.  150;  7  How.  706  ;  provided  the  de¬ 
claration  be  good ;  but  if  the  declaration  also 
be  bad  in  substance,  then,  upon  the  same 
principle,  judgment  would  be  given  for  the 
defendant ;  5  Co.  29  a.  The  court  will  not 
look  back  into  the  record  to  adjudge  in  favor 
of  an  apparent  right  in  the  plaintiff,  unless 

the  plaintiff  have  himself  put  his  action  upon  I 

that  ground;  5  B.  &  Aid.  507.  If,  how-<K^  statement  of  the  opposite  party; 
ever,  the  plaintiff  demur  to  a  plea  in  abate- 
ment,  and  the  court  decide  against  the  plea, 
they  will  give  judgment  of  respondeat  ouster, 
without  regard  to  any  defect  in  the  declara¬ 
tion;  Lutw.  1592,  1667  ;  1  Salk.  212  ;  Carth. 

172;  4  R.  I.  110;  13  Ark.  335;  14  111.  49. 

In  Practice. 

Demurrer  to  evidence  is  a  declaration  that 
the  party  making  it  will  not  proceed,  because 
the  evidence  offered  on  the  other  side  is  not 
sufficient  to  maintain  the  issue  ;  28  Ala.  n.  s. 

637.  Upon  joinder  by  the  opposite  party, 
the  jury  is  generally  discharged  from  giving 
any  verdict;  1  Arehb.  Pr.  186;  and  the  de¬ 
murrer  being  entered  on  record  is  afterwards 
argued  and  decided  by  the  court  in  banc  ;  and 
le  judgment  there  given  upon  it  may  ulti- 
ately  be  brought  before  a  court  of  error. 

S*,*  5;  Blaekst-  187;  4  Chitty,  Pr.  15; 
d'  ’ }  I  C>  9!  Part  2,  §  47.  It"  admits  the 
; l,  ..  0  t"e  evidence  given  and  the  legal  de- 
thet!<?n?  therefrom ;  14  Penn.  275.  As  to 
4  I0^  03s0  to  demur,  aiid  the  practice,  see 

r  *°  interrogatories  is  the  reason 
Partic*  R Wltness  tenders  for  not  answering  a 
Swanst  1  Q?UeST io?  in  interrogatories;  "  2 
demnid  y4‘  [t  ,s  not>  strictly  speaking,  a 
word  •  r>’  efcePt  In  the  popular  sense  of  the 
judiciall  r*8  ^(1;  ^v*  61.  The  court  arc 

ness  mi/f  °  determine  its  validity.  The  wit- 
for  thpJl  1  e  Ejection  very  carefully ; 
and  are  *  l*??Urrers  are  held  to  strict  rules, 
much .  0r<r,">r  overruled  if  they  cover  too 
D  ’  2  Atk-  524;  1  Y.  &  J.  132. 

tice.  BOOK.  In  English  Prac- 

been  f  ^ie  Pleadings  that 

ties  mH(je  1  or  delivered  between  the  par- 
taw.  3  formation  of  an  issue  at 

*Ph-  Com.  511  ;  Lush,  Pr.  787. 
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RER. 


RER  to  EVIDENCE.  See 


DENIER  A  DIEU.  In  French  Law. 

A  sum  of  money  which  the  hirer  of  a  thing 
gives  to  the  other  party  as  evidence,  or  for 
the  consideration  of  the  contract,  which  either 
party  may  annul  within  twenty-four  hours,  the 
one  who  gave  the  denier  d  Dieu  by  demand¬ 
ing,  and  the  other  by  returning  it.  See  De¬ 
narius  Dei. 

DENIZATION.  The  act  by  which  a  for¬ 
eigner  becomes  a  subject,  but  without  the 
rights  either  of  a  natural-born  subject  or  of 
one  who  has  become  naturalized.  It  has  ex¬ 
isted  from  an  early  period,  and  is  effected  only 
by  letters  patent  from  the  sovereign.  Deniza¬ 
tion  has  no  retrospective  operation ;  a  denizen 
is  in  an  intermediate  position  between  an  alien 
and  a  natural-born  subject,  and  partakes  of 
both  these  characters.  He  may  take  lands  by 
purchase,  but  not  by  inheritance;  and  his 
issue  born  before  denization  cannot  inherit 
from  him,  but  his  issue  born  after  it  may; 
Coekburn,  Nationality,  27  ;  Morse,  Citizen¬ 
ship,  106. 

DENIZEN.  In  English  Law.  An  alien 
born  who  has  obtained,  ex  donatione  legis, 
letters  patent  to  make  him  an  English  subject. 

He  is  intermediate  between  a  natural-born 
subject  and  an  alien.  He  may  take  lands  by 
purchase  or  devise, — which  an  alien  cannot ; 
but  he  is  incapable  of  taking  by  inheritance. 

1  Bla.  Com.  374.  XT  . 

Bat  now  in  England,  by  the  Naturalization 
Act  of  1870,  an  alien  can  take,  hold,  and  dis¬ 
pose  of  every  description  of  proper  y,  m 
respects  as  a  natural-born  subject. 

In  Sonth  Carolina,  and  .l*r>»J»  .»  < 
states,  this  civil  condition  ts  wc 
the  law  having  been  created  bj  statute. 

The  right  or  nfiiking  denizens  is  not  exclu¬ 
sive  vested  in  the  king,  for  it  is  possessed 
by  parliament,  but  is  scarcely  ever  exercised 
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but  by  royal  power.  It  may  be  effected  by 
conquest ;  7  Co.  6  a ;  2  Yentr.  6 ;  Comyns, 
l>i£.  Alien  (D  1);  Chitty,  Com.  Law,  120. 
But  see  Denization. 

In  the  common  law,  the  word  denizen  is 
sometimes  applied  to  a  natural-born  subject. 
Co.  Litt.  129  a;  6  Pet.  101,  116. 

DENUNCIATION.  In  Civil  Law. 

The  act  by  which  an  individual  informs  a 
public  officer,  whose  duty  it  is  to  prosecute 
offenders,  that  a  crime  has  been  committed. 
See  1  Brown,  Civ.  Law.  447  ;  2  id.  389; 
Ayliffe,  Purerg.  210;  Pothier,  Proc.  Cr. 
sect.  2,  §  2. 

DENUNTIATIO.  In  Old  English  Law, 

A  public  notice  or  summons.  Bracton,  202  6. 

DEODAND.  Any  personal  chattel  what¬ 
ever  which  is  the  immediate  cause  of  the 
death  of  a  human  creature.  It  is  forfeited 
to  the  king,  to  be  distributed  in  alms  by  his 
high  almoner. 


The  chief  officers  are  a  eecretarv  l 
ant  secretary,  appointed  bv  the  ‘nrlln 
aud  a  chief  and  other  clerks,  apEfe  e*  - 
secretary  including  a  chief  aifl  «S£!  b? 
each  of  the  bureaus  among  whom  th*  Jerks  in 
the  department  are  divided  IT  c" »dutie* f'f 
§  §  437  et  *eq.  Rev.  St*t. 

The  department  of  the  nary  is  intrusts  • 
the  execution  of  such  orders  as  iua  w  wnh 
from  the  president  relative  to  the  nrZ  receiVed 
of  uaval  stores  and  materials  and  the^E*1* 
tion,  armament,  and  equipment  of  vesselTrf 
war,  as  well  a*  all  other  matters  connect^  with 
the  naval  establishment  of  the  Unit*]  w,t^ 
The  chl,f  officer  .  JStaSSftS. 
secretary,  appointed  by  the  president :  the  stv~ 
tary  k  to  appoint  such  clerks  as  mav  he  nl  j 
sary,  of  the  classes  specified  by  the  statutes  r 
fe.  Rev.  Stat.  §§  160.  416.  L> 

Tliere  are  in  the  navy  department  eight  bu 
reaus,  each  with  a  chief  and  a  number  of  clerk*" 
’  a  bureau  of  yards  and  dooks  a  bu|Vau  > 


viz 

equipment  aud  recruiting ;  a  bureau  of  navi<ra- 
tion ;  a  bureau  of  ordnance  ;  a  bureau  of  con¬ 
struction  and  repair ;  a  bureau  of  steam  engi¬ 
neering  ;  a  bureau  of  provisions  and  clothing  fa 
bureau  of  medicine  and  surgery.  U.  S.  Rev 
Stat.  419. 

The  post-office  department  has  the  general 


A  Latin  phrase  which  is  attributed  to  Bracton 
has.  by  mistranslation,  giveu  rise  to  some  ern^ 

neous  statements  in  some  of  the  authors  as  iflr  % - 1 — '  vj,*wv  uu-  ^unai 

what  are  deodands.  Omnia  qua  ad  mortem  (7lar?e  matters  relating  to  the  postal  service, 
ugh  meaning  all  tiling  tbe  establlshment  of  post-offices,  appointment  of 
^  postmasters,  and  the  like. 

The  chief  officer  is  the  postmaster-general. 
There  are  also  three  assistant  postinasters-gvne- 
ral,  a  chief  clerk,  and  various  superintendents, 
chief  of  division  aud  inferior  clerks.  U.  S.  Rev. 
Stat.  §§  338,  839.  The  assistant  postmasters- 
general  are  appointed  by  the  president,  with  the 
consent  of  the  senate. 

The  department  of  state  is  intrusted  with  such 
matters  relating  to  correspondences,  commis¬ 
sions,  aud  instructions  to  or  with  public  min¬ 
isters  or  consuls  from  the  United  States,  or  to 
negotiations  with  public  ministers  from  foreign 
states  or  princes,  or  to  memorials  or  other  appli¬ 
cations  from  foreign  public  ministers  or  other 
foreigners,  or  to  such  matters  respecting  foreign 
affairs  as  the  president  of  the  United  States  shall 
assign  to  said  department.  U.  S.  Rev.  Stat.  §  29*— 
The  principal  officer  is  a  secretary,  appointed 
by  the  president ;  he  shall  conduct  the  business 
of  the  department  in  such  manner  as  the  presi¬ 
dent  shall  direct.  An  assistant  secretary,  amt  a 
second  assistant  secretary  of  state,  each  of  ^  horn 
are  appointed  by  the  president,  a  chief  and  vari¬ 
ous  subordinate  clerks,  appointed  by  the  secre¬ 
tary,  are  employed  in  the  duties  of  the  depa 
ment ;  U.  S.  Rev.  Stat.  200.  -  h 

The  department  of  treasury  has  charge  ot 
services  relating  to  the  finances.  It  is  the  u 
of  the  secretary  to  digest  and  prepare  P*ans  * 
the  improvement  andT  management  of  the ^ 
nuej  and  for  the  support  of  public  crem  ’  ve_ 
prepare  and  report  estimates  of  the  public 
nue  and  the  public  expenditures ;  to  supen  ^ 

executive  branch  of  the  United  °.f  the  ^VentUt  Ll°  q  founts 

i  ^oiiea  otates  gov-  forms  of  keeping  and  stating  accouu 

emment.  to  whom  a  specified  class  of  duties  making  returns,  and  to  grant,  under  limlt*  1 10 

is  assigned.  ^  established  by  law,  all  Warrants  for  mon^ 

be  issued  from  the  treasury  iu  pursuance 


tnoeent.  evidently  enough  meaning  all  things 
which  ten<i  to  produce  death,  has  been  rendered 
move  to  death, — thus  giviug  rise  to  the  theorv 
that  things  in  motion"  only  are  to  be  forfeited. 
A  difference,  however,  is  m'ade  by  Blackstone  to 
exist  as  to  how  much  is  to  be  sacrificed.  Thus, 
if  a  man  should  fell  from  a  cartwheel,  the  cart 
being  stationary,  aud  be  killed,  the  wheel  oulv 
would  be  detxiand  :  while,  if  he  was  run  over  bV 
the  same  wheel  in  motion,  not  onlv  the  wheel 
but  the  cart  and  the  load  became  deodand. 

No  deodand  accrues  in  the  case  of  a  felo¬ 
niously  killing;  1  Q.  B.  818;  1  G.  &  D.  211, 
481;  9  Dow.  1048.  See,  also,  2  M.  &  R 
397;  11  Ad.  &E.  128;  3  P.&D.57;  10  il! 
&  .  58 ;  1  Q.  B.  82b  ;  1  G.  &  D.  481 ;  and 

generally,  1  Bla.  Com.  SOI ;  1  Hale,  PI  Cr 
422;  Co.  3d  Inst  57 ;  Spelman.  Gloss! 
l»eodauds  wore  abolished  by  stat.  9  and  10 
Viet.  c.  62  ;  2  Steph.  Com.  551,  552. 

DEPARTMENT. 

try. 

In  France,  the  country  Is  divided  into  depart¬ 
ments.  which  are  somewhat  similar  to  the  <5un- 
ties  in  this  country  The  United  States  have 
been  divided  into  military  departments,  includ- 
mc  certain  portions  of  the  cour.trv  l  P„, 

These  departments  are,  for  the '  purpose^  "for 
which  they  are  created  under  the  Silte 
government  of  some  officer,  who  is,  in  turn  k- 
sponsible  to  his  superior.  1 

A  portion  of  the  agents  emplovhd  bv  the 
executive  bninoh  of  the  United  StnW™,. 


A  portion  of  a  coun- 


The  department  of  the  inferior  has  general  an 
pervfeory  and  appellate  powers  over  the  o«  L  Ue 
the  commissioner  of  patents ;  in  relaK^n*?^* 
land  office;  over  the  co,nmWio^r  of  I  °i  e 
affairs :  over  the  commissioner  of  nrLZL  Iud,an 
the  ccns  us.  education,  and  publication^?115 *  0Ver 
mines  of  the  United  StauES?  £  :  °Vcrtht‘ 
sinner  of  public  buildings  ;  over  th  >  ,??  commi^- 
ofthe  District  of  Columbia  Jfc  ^^ntiary 
hospital  and  asylum.  S^cniuient 


be  issued  from  the  treasury  in  pursuance 
propriations  bv  law :  to  execute  suen  ‘  4 

relative  to  the  sale  oflands  belong  w 
l  uited  States  as  may  by  law  be  required  ^ 
to  make  report  and  give  information  w 
branch  of  the  legislature,  in  pen?ou  or  in ' 
respecting  all  matters  referred  to  him  • 
senate  or  house  of  representatives,  or  v  Jorm 
appertain  to  his  office ;  and,  generally?  to  \  be 
all  such  services  relative  to  the  finance >  ^ 

shall  be  directed  to  perform.  The  office  - 
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gist  of  ft  secretary, 


who  is  the  head  of  the  de- 
comptrollers,  six  auditors, 


5  nt  two  comptrollers,  six  auditors,  a 
partmeii  i  renter,  a  commissioner  ol  customs, 
^nvmissioner  of  internal  revenue,  a  comptroller 
ap  currency,  a  solicitor,  two  assistant  secre- 
°  •  <  and  numerous  subordinate  clerks.  There 
o  assistant  treasurers,  appointed  by  the 
nr^ident,  t.0  reside  in  several  of  the  more  im- 
^rtant  cities  of  the  United  States.  There  is  also 

lio-ht-house  board  attached  to  this  department, 
ft  3  Rev.  Stats.  §§  248  et  seq .,  §§  4653  et  seq. 

The  department  of  tear  is  iutrusted  with  duties 
retina-  to  military  commissions,  the  land  forces, 
aud  warlike  stores  of  the  United  States. 

The  chief  officer  is  a  secretary,  appointed  by 
the  president.  There  are  also  a  chief  clerk  and 
jiumerous  subordinate  clerks.  U.  S.  Rev.  Stat. 

^  The  department  of  justice  is  presided  over  by  the 
attorney  general,  who  is  assisted  by  the  solicitor- 
"enerafaud  three  assistant  attorneys-general,  and 
by  solicitors  for  certain  departments. 

"The  attorney-general  is  required  to  give  his 
advice  and  opinion  upon  questions  of  law  when¬ 
ever  required  by  the  president  or  the  head  of  any 
executive  department*  He  exercises  general 
superintendence  and  direction  over  the  attorneys 
and  marshals  of  all  the  districts  in  the  United 
States  and  territories,  and  has  power  to  employ 
and  retain  such  attorneys  and  counsellors-at-law 
as  he  may  think  necessary  to  assist  the  district 
attorneys  in  the  discharge  of  their  duties.  U.  S. 
Rev.  Stat.  §  346. 

Besides  the  executive  departments  there  is  a 
department  of  agriculture ,  the  general  design  and 
duties  of  which  are  to  acquire  and  diffuse  among 
the  people  of  the  United  States  useful  informa¬ 
tion  on  subjects  connected  with  agriculture,  and 
seeds,  etc. 

This  department  is  under  the  charge  of  a  com¬ 
missioner  of  agriculture,  appointed  by  the  presi¬ 
dent;  he  is  assisted  by  one  chief  clerk  and  vari¬ 
ous  subordinate  officers.  U.  S.  Rev.  Stat.  §  520. 


is,  in  contemplation  of  law,  but  a  single  day 
an  appearance  on  any  day,  and  a  snb  equeni 

fete 3^,:b,?cur6rr 

DEPENDENCT.  A  territory  distinct 
Irom  the  country  in  winch  the  supreme  sove¬ 
reign  power  resides,  but  belonging  rightfully 
to  it,  and  subject  to  the  laws  and  regulations 
which  the  sovereign  may  think  proper  to  pre¬ 
scribe. 


It  differs  from  a  colony ,  because  it  is  not  settled 
by  the  citizens  ot  the  sovereign  or  mother  state ; 
and  from  possession,  because  it  is  held  by  other 
title  than  that  of  mere  conquest.  For  example, 
Malta  was  considered  a  dependency  of  Great  Bri¬ 
tain  in  the  year  1813.  3  Wash.  C.  C.  286.  See 
Act  of  Cong.  Mch.  1,  1809,  commonly  called  the 
non-importation  law. 

DEPENDENT  CONTRACT.  One  which 
it  is  not  the  duty  ot  the  contractor  to  perform 
until  some  obligation  contained  in  the  same 
agreement  has  been  performed  by  the  other 
party.  Hamm.  Partn.  17,  29,  30,  109.  See 
Contract;  Covenant. 

DEPONENT.  One  who  gives  informa¬ 
tion,  on  oath  or  affirmation,  respecting  some 
facts  known  to  him,  before  a  magistrate;  he 
who  makes  a  deposition.  47  Me.  248. 

DEPORTATION.  In  Roman  Law.  A 

perpetual  banishment,  depriving  the  banished 
of  his  rights  as  a  citizen  :  it  differed  from  re¬ 
legation  (q.  v.)  and  exile  ( q .  r.).  1  Brown, 

Civ.  Law,  125,  note;  Inst.  1.  12.  land  2; 
Dig.  48.  22.  14.  1. 


DEPARTURE.  In  Maritime  Law.  A 

deviation  from  the  course  prescribed  in  the 
policy  of  insurance.  It  may  be  justifiable.  7 
bra.  100;  l  Paine,  247.  See  Deviation. 

In  Pleading.  The  statement  of  matter  in 
?  rePhcation,  rejoinder,  or  subsequent  plead- 
ln&  as  a  cause  of  action  or  defence,  which  is 
ri°t  pursuant  to  the  previous  pleading  of  the 
^me  party,  and  which  does  not  support  and 
lort,fv  it ;  2  Wms.  Saund.  84  a,  n.  1  ;  2  Wils. 
i  bo.  Litt.  304  a.  It  is  not  allowable,  as 
prevents  reaching  an  issue  ;  49  Ind.  Ill;  16 
°hns.  205 ;  13  N.  Y.  83,  89;  2  Wms.  Saund. 
"• 1 ;  Stepli.  PI.  410 ;  16  East,  39  ;  1  Maule 
,1  ‘  ’  It  is  to  be  taken  advantage  of  by 
general ;  5  I).  &  R.  295  ;  14  Johns, 
oi.  '’  20  *60;  2  Caines,  320  :  16  Mass.  1  ; 

^e«Sa(F  10)  SHUnd‘  84  5  C°mynS’  Dig< 

of|(leparture  is  cured  by  a  verdict  in  favor 
bv  wlm  Wi10  makes  it,  if  the  matter  pleaded 
sub  °*  departure  is  a  sufficient  answer  in 
the  ■”Ce.t0  wllat  has  been  before  pleaded  by 
been  sfffi1*6  P*VV  >  that  is,  if  it  would  have 
2  San,  i ltient  pleaded  in  the  first  instance ; 
Typt^  84  5  1  Lilly,  Abr.  444. 

courtRTIIRE  in  despite  OP 

I'aviair  ’  This  took  place  where  the  tenant, 
Up0tl  'll  °nce  ma<le  his  appearance  in  court 
ttian(le(]0mf,n(^!  Tailed  to  reappear  when  de- 
i  Co.  Litt.  139  a.  As  the  whole  term 


DEPOSE.  To  deprive  an  individual  of  a 
public  employment  or  office  against  his  will. 
Wolffius,  Inst.  §  1063.  The  term  is  usually 
applied  to  the  deprivation  of  all  authority  of 
a  sovereign. 

To  give  testimony  under  oath.  See  Depo¬ 
sition. 


DEPOSIT.  A  naked  bailment  of  goods 
,  be  kept  for  the  depositor  without  reward, 
id  to  be  returned  when  he  shall  require  it. 
ones,  Bailm.  36,  117  ;  9  Mass.  4,0. 

A  bailment  of  goods  to  be  kept  by  the 
idee  without  reward,  and  delivered  accord- 
,g  to  the  object  or  purpose  of  the  original 
iTst.  Story,  Bailm.  §  41. 

A  contract  by  which  one  of  the  contracting 
irties  gives  a' thing  to  another  to  keep,  who 
to  do  so  gratuitously  and  obliges  himself  to 
:turn  it  when  lie  shall  be  requested. 

An  irregular  deposit  arises  where  on 
isits  money  with  another  for  safe  keep  g 
cases  where  the  latter  is  to  return,  not  the 

'ccific  money  deposited  but  an  equa^ .  ^ 

A  quasi  deposit  ansts  whe 
wfuUy  into  possession  of  the  goous 

her  by  finding.  ,  only  ordinary 

A  depositary  1S.^0UI{.,  wjjj  0f  COurse  vary 
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526;  1  B.  &  AM.  59.  He  lias,  in  general, 
no  right  to  use  the  thing  deposited ;  Bacon, 
Abr.  Bailment,  D  ;  unless  in  cases  where  per- 
mission  has  been  given  or  may  from  the 
nature  of  the  case  be  implied ;  Story,  Bailm. 
§  90;  Jones,  Bailm.  80,  81.  He  is  bound  to 


testimony  which  is  taken;  Adam7~tv~T^ 
In  some  of  the  United  State,”™  ;^1168' 
lor  instance,  in  Connecticut,  both  oral  tVl-’ 
mony  and  depositions  are  used,  the  samp 
in  courts  of  common  law ;  2  Rev.  Swift  Dj*8 
277.  ^ 


return  the  depost  in  individuo ,  and  in  the 
same  state  in  which  he  received  it :  if  it  is 
lost,  or  injured,  or  spoiled,  by  his  fraud  or 
gross  negligence,  he  is  responsible  to  the  ex¬ 
tent  of  the  loss  or  injury;  Jones,  Bailm.  36, 
46,  120;  17  Mass.  479;  2  Hawks,  145;  1 
Dane,  Abr.  c.  17,  art.  1  and  2.  He  is  also 
bound  to  restore,  not  only  the  thing  deposited, 
but  any  increase  or  profits  which  may  have 
accrued  from  it ;  if  an  animal  deposited  bear 
young,  the  latter  are  to  be  delivered  to  the 
owner;  Story,  Bailm.  §  99. 

In  the  case  of  irregular  deposits,  as  those 
with  a  banker,  the  relation  of  the  banker  to 
his  customer  is  that  of  debtor  and  creditor, 
and  does  not  partake  at  all  of  a  fiduciary 
character.  It  ceases  altogether  to  be  the 
money  of  the  depositor,  and  becomes  the 
money  of  the  banker.  It  is  his  to  do  what 
he  pleases  with  it,  and  there  is  no  trust  cre¬ 
ated;  17  Wend.  94  ;  1  Mer.  568.  The  legal 
remedy  is  a  suit  at  law  for  debt :  the  balance 
cannot  be  reached  by  a  bill  in  equity;  2  H. 
L.  Cas.  39  ;  except  in  some  cases  of  insolv¬ 
ency,  when  a  fund  can  be  followed ;  1 1  Phila. 
511.  The  banker  is  not  liable  for  interest 
unless  expressly  contracted  for ;  and  the  de¬ 
posit  is  subject  to  the  statute  of  limitations ; 
2  H.  L.  Cas.  39,  40. 


Deposits  in  the  civil  law  are  divisible  into  two 
kinds — necessary  and  voluntary.  A  necessary 
deposit  is  such  as  arises  from  pressing  necessity  ; 
as,  for  instance,  in  case  of  a  fire,  a  shipwreck,  or 
other  overwhelming  calamity  ;  and  thence  it  is 
called  miserabile  depositum.  La.  Civ.  Code,  2935. 
A  voluntary  deposit  is  such  as  arises  without  any 
such  calamity,  from  the  mere  consent  or  agree¬ 
ment  of  the  parties.  Dig.  16.  3.  2. 

This  distinction  was  material  in  the  civil  law  in 
respect  to  the  remedy,  for  in  voluntary  deposits 
the  action  was  only  in  simplum ,  in  the  other  in 
duplum ,  or  twofold,  whenever  the  depositary 
was  guilty  of  any  default.  The  common  law 
has  made  no  such  distinction.  Jones,  Bailm  48 

Deposits  are  asrain  divided  by  the  civil  law  into 
simple  deposits  and  sequestrations :  the  former 
is  when  there  is  but  one  party  depositor  (of  what¬ 
ever  number  composed),  having  a  common  inte¬ 
rest  ;  the  latter  is  where  there  are  two  or  more 
depositors,  having  each  a  different  and  adverse 
interest.  These  distinctions  do  not  seem  to  have 
become  incorporated  into  the  common  law  5W 
Story,  Bailm.  §§  41-46. 


DEPOSITION.  The  testimony  of  a  wit¬ 
ness  reduced  to  writing,  in  due  form  of  law 
by  virtue  of  a  commission  or  other  authority 
of  a  competent  tribunal,  or  according  to  the 
provisions  of  some  statute  law,  to  be  "used  on 
the  trial  of*  some  question  of  fact  in  a  conn*  ^ 
justice.  3  Blatch.  456  ;  23  N.  J.  L.  49 
Depositions  were  not  formerly  admitted  in 
common-law  courts,  and  were  afterwards  ad 
mitted  from  necessity,  where  the  oral  testi" 
mony  of  a  witness  could  not  be  obtained  Bui 
in  courts  of  chancery  this  is  generally  the  only 


In  criminal  cases,  in  the  United  States  (b 
positions  cannot  be  used  without  the  conseni 
of  the  defendant;  3  Greenl.  Ev.  3  11  1- 

Miss.  475;  4  Ga.  335.  ’  15 

The  constitution  of  the  United  States  pro 
vides  that  in  all  criminal  prosecutions  “the 
accused  shall  enjoy  the  right  to  be  confronted 
with  the  witnesses  against  him.”  Amend,  of 
Const,  art.  6.  This  principle  is  recognized  in 
the  constitutions  or  statutes  of  most  of  the 
states  of  the  Union.  3  Greenl.  Ev.  §  11  • 
Const,  of  Ohio,  art.  1,  §  10;  Const,  of  Conn! 
art.  1,  §  9,  etc. 

In  some  of  the  states,  provision  is  made  for 
the  taking  of  depositions  by  the  accused. 
Conn.  Comp.  Stat.  art.  6,  §  162;  3  Greenl. 
Ev.  §  11. 

Provision  has  been  made  for  taking  deposi¬ 
tions  to  be  used  in  civil  cases,  by  an  act  of 
congress  and  by  statute  in  most  of  the  states. 


The  act  of  September  24,  17S9,  s.  30,  directs 
that  when,  in  any  civil  cause  depending  in  any 
district  in  any  court  of  the  United  States,  the 
testimony  of  any  person  6hall  be  necessary  who 
6hall  live  at  a  greater  distance  from  the  place  of 
trial  than  one  hundred  miles,  or  is  bound  on  a 
voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  such  district,  and  to  a  greater 
distance  from  the  place  of  trial  than  as  aforesaid, 
before  the  time  of  trial,  or  is  ancient,  or  very  in¬ 
firm,  the  deposition  of  6uch  person  maybe  taken, 
de  beiie  esse ,  before  any  justice  or  judge  of  any  of 
the  courts  of  the  United  States,  or  before  any 
chancellor,  justice,  or  judge  of  a  supreme  or  su¬ 
perior  court,  mayor  or  chief  magistrate  of  a  city, 
or  judge  of  a  county  court  or  court  of  common 
pleas  of  any  of  the  United  States,  not  being  of 
counsel  or  attorney  to  either  of  the  parties,  or  in¬ 
terested  in  the  event  of  the  cause  :  provided  that 
a  notification  from  the  magistrate  before  whom 
the  deposition  is  to  be  taken,  to  the  adverse  party, 
to  be  present  at  the  taking  of  the  same,  and  to 
put  interrogatories,  if  he  think  fit,  be  first  made 
out  and  served  on  the  adverse  party,  or  his  at¬ 
torney,  as  either  may  be  nearest,  if  either  is 
within  one  hundred  miles  of  the  place  of  sucli 
caption,  allowing  time  for  their  attendance  after 
being  notified,  not  less  than  at  the  rate  of  one 
day,  Sundays  exclusive,  for  every  twenty  miles 
travel.  And  in  causes  of  admiralty  and  maritime 
jurisdiction,  or  other  causes  of  seizure,  when  a 
libel  shall  be  filed,  in  which  an  adverse  part}  is 
not  named,  and  depositions  of  persons  circum¬ 
stanced  as  aforesaid  shall  betaken  before  a  claim 
be  put  in,  the  like  notification  as  aforesaid  sna 
be  given  to  the  person  having  the  agency  or  P 
session  of  the  property  libelled  at  the  time  01 
capture  or  seizure  of  the  6ame,  if  known  to 
libellant.  And  every  person  deposing  as  a  °  1 
said  shall  be  carefully  examined  and  caution  t? 
and  sworn  or  affirmed  to  testify  the  whole  tui  > 
and  shall  subscribe  the  testimony  by  him  or 
given,  after  the  same  shall  be  reduced  to  wnti 
which  shall  be  done  only  by  the  magistrate  a 
ing  the  deposition,  or  by  the  deponent  m  " 
presence.  And  the  depositions  so  taken  shai 
retained  by  such  magistrate  until  he  deliver  ' 
same  with  his  own  hand  into  the  court  for 
they  arc  taken,  or  shall,  together  with  a  ctr 
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,  fhc  reasons  as  aforesaid  of  their  being 
ca,  n  *n<l  of  the  notice,  if  any  given,  to  the  ad- 
tuKen, »“  be  b  hi|n  the  gaid  magistrate  sealed 
wr6C  H  directed  to  such  court,  and  remain  under 
"f*ll  until  opened  in  court.  And  any  person 
compelled  to  appear  and  depose  as  afore- 
,  the  same  manner  as  to  appearand  testify 
fcourt  And  in  the  trial  of  any  cause  of  admi- 
r!itv  or  maritime  jurisdiction  in  a  district  court, 
thp  decree  in  which  may  be  appealed  from,  if 
Pither  party  shall  suggest  to  and  satisfy  the  court 
that  probably  it  will  not  be  in  his  power  to  pro¬ 
duce  the  witnesses,  there  testifying,  before  the 
circuit  court,  should  an  appeal  be  had,  and  shall 
move  that  their  testimony  shall  be  taken  down  in 
writing,  it  shall  be  so  done  by  the  clerk  of  the 
court."  And  if  an  appeal  be  had,  such  testimony 
mav  be  used  on  the  trial  of  the  same,  if  it  shall 
appear  to  the  satisfaction  of  the  court  which 
shall  try  the  appeal  that  the  witnesses  are  then 
dead,  or  gone  out  of  the  United  States,  or  to  a 
greater  distance  than  as  aforesaid  from  the  place 
where  the  court  is  sitting,  or  that,  by  reason  of 
a<re,  sickness,  bodily  infirmity,  or  imprisonment, 
they  are  unable  to  travel  or  appear  at  court ;  but 
not*  otherwise.  And  unless  the  same  shall  be 
made  to  appear  on  the  trial  of  any  cause,  with 
respect  to  witnesses  whose  depositions  may  have 
been  taken  therein,  such  depositions  shall  not  be 
admitted  or  used  in  the  cause.  Provided  that 
nothing:  herein  shall  be  construed  to  prevent  any 
court  of  the  United  States  from  granting  a  dedi- 
mus  potestatem,  to  take  depositions  according  to 
common  usage,  when  it  may  be  necessary  to  pre¬ 
vent  a  failure  or  delay  of  justice, — which  power 
they  shall  severally  possess ;  nor  to  extend  to  de¬ 
positions  taken  in  perpetuam  rex  memoriam , 
which,  if  they  relate  to  matters  that  may  be  cog¬ 
nizable  in  any  court  of  the  United  States,  a  cir¬ 
cuit  court,  on  application  thereto  made  as  a  court 
of  equity,  may,  according  to  the  usages  in  chan¬ 
cery,  direct  to  be  taken.  Rev.  Stat.  §§  863-875. 

In  any  cause  before  a  court  of  the  United 
‘-tates,  it  shall  be  lawrful  for  such  court,  in  its 
seretion,  to  admit  in  evidence  any  desposition 
sen  in  perpetuam  rei  memoriam ,  which  would 
JP  a<*m*.S6*Me  in  a  court  of  the  state  wherein 
nf  cause  is  pending,  according  to  the  law  s  there- 
Tr  ?f  Feb*  20> 1812  5  Rev.  Stat.  §§  863-875. 
eleri-6  °**  Januar.y  24>  1827,  authorizes  the 
whifh  a^‘V  court;  °f  the  United  States  within 
issnp  o a  ^ltnc*6  resides,  or  where  he  is  found,  to 
witne«sQ  •  PTna  to  comPel  attendance  of  such 
mav  hp  ’  .  ,a  ne£,ect  °f  ^e  witness  to  attend 

issuVii  fPunishe(t  by  the  court  whose  clerk  has 
when  no  6ubP°ena>  as  for  a  contempt.  And 
the  juS.?thre  Wanted  bv  the  Parties  litigant, 
issue  a  k  tae  court  within  which  they  are  may 
•  ei>ce  hv  :  pa'r!a  d,<ce*  tecum ,  and  enforce  obedi- 
Stat  R's  E«o,S!nenfc  as  Por  a  contempt.  Rev. 
Pi*.  863-t>75;  see  92  U.  S.  1;  Dcsty,  Fed. 


So 

providj  fif  statutes  of  the  several  states 
take  den  ^  courts  may  issue  commissions  to 
take  the  K°nS  ’•  ?tkers’  that  the  parties  may 
place  0f?i?y  n°tiee  of  the  time  and 

party,  ln?#the  deposition  to  the  opposite 
er*%  lim>^riV^e*C  taking  them  is  gen- 
out  of  tl, 1  t0  cases  where  the  witness  lives 
C°Urt>  or  fate  °r  a  distance  from  the 
leave  the  W/ere  ke  *s  s*ck,  aged,  about  to 
Cnuse>  it  J  a  n'  °r  ?vkoro’  from  some  other 
'°nient  for  °i  •  possible  or  very  incon- 

^position  i  Um  to  atten(i  m  person.  If  the 
^^ihents 18  tak(>n  according  to  the  re- 
on  obio°f#  s^at,,te  authorizing  it,  it 
Vol  <y,on  being  made  by  the  opposite 
*  — 33 


Sce'  eener“11}- 

In  Ecclesiastical  Law.  The  act  of  de- 

pnvmg  a  clergyman,  by  a  competent  tribunal, 
of  Ins  clerical  orders,  to  punish  him  for  some 
offence  and  to  prevent  his  acting  in  future 
Ins  clerical  character.  Ayliffe,  Parer*. 


in 

20G. 

DEPOSITO.  In  Spanish  Law.  A  real 
contract  by  which  one  person  confides  to  the 
custody  of  another  an  object  on  the  condition 
that  it  shall  be  returned  to  him  whenever  he 
shall  require  it. 

DEPOSITOR.  He  who  makes  a  deposit. 

DEPOSITUM.  A  species  of  bailment. 
See  Deposit. 

DEPREDATION.  In  French  Law. 

The  pillage  which  is  made  of  the  goods  of  a 
decedent. 

DEPRIVATION.  In  Ecclesiastical 
Law.  A  censure  by  which  a  clergyman  is 
deprived  of  his  parsonage,  vicarage,  or  other 
ecclesiastical  promotion  or  dignity.  See  Ay- 
JifFe,  Parerg.  206.  1  Bla.  Com.  393.  See 

Degradation. 

DEPUTY:  One  authorized  by  an  officer 
to  exercise  the  office  or  right  which  the  officer 
possesses,  for  and  in  place  of  the  latter. 

In  general,  ministerial  officers  can  appoint 
deputies,  Comyns,  Dig.  Officer  (D  1),  unless 
the  office  is  to  be  exercised  by  the  ministerial 
officer  in  person  ;  and  where  the  office  par¬ 
takes  of  a  judicial  and  ministerial  character, 
although  a  deputy  may  be  made  for  the  per¬ 
formance  of  ministerial  acts,  one  cannot  be 
made  for  the  performance  of  a  judicial  act ;  a 
sheriff  cannot,  therefore,  make  a  deputy  to 
hold  an  inquisition,  under  a  writ  of  inquiry, 
though  he  may  appoint  a  deputy  to  serve  a 
writ.^  Sometimes,  however,  a  general  deputy 
or  under-sheriff  is  appointed,  who  possesses, 
by  virtue  of  his  appointment,  authority  to 
execute  all  the  ordinary  duties  of  sheriff, 
and  may  even  appoint,  in  the  name  of  the 
sheriff,  "a  special  deputy;  12  N.  J.  L.  159- 
162  ;  2  Johns.  63. 

In  general,  a  deputy  has  power  to  do  every 
act  which  his  principal  might  do  ;  but  a  depu¬ 
ty  cannot  make  a  deputy. 

A  deputy  should  always  act  in  the  name  of 
his  principal.  The  principal  is  liable  for  the 
deputy’s  acts  performed  by  him  as  such,  and 
for  the  neglect  of  the  deputy ;  3  Dane,  Abr. 
c.  76,  a.  2  ;  and  the  deputy  is  liable  himself  to 
the  person  injured  for  his  own  tortious  acts , 
Dane,  Abr.  Index;  Comyns, 

(D),  Viscount  (B).  See  7  A  mer,  Abr.  oo  , 

Arehb.  Civ.  PI.  68. 

DERAIGN.  The  literal  meaning  of  the 
word  seems  to  be,  to  disorder  or  1 1SP  ^ 
deraignment  out  of  religion ;  s  4  •  .  j  ' 

vm%.  e.  bm  i.  >aetig" fte 

common  law  for  to  prove,  , 
warranty;  Glanv.,  kb.  >  c* 

DERELICT.  Abandoned;  derserted;  cast 

away. 
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Land  left  uncovered  by  the  receding  of 
water  from  its  former  bed.  2  Rolle,  Abr. 
170;  2  Bla.  Com.  262;  1  Crabb,  R.  P.  109. 

When  so  left  by  degrees,  the  derelict  land  be¬ 
longs  to  the  owner  of  the  6oil  adjoining ;  but 
when  the  sea  retires  suddenly,  it  belougs  to  the 

fovernment;  2  Bla.  Com.  262;  1  Brown,  Civ. 

,aw,  239;  1  Sumn.  328,  490;  1  Gall.  133;  Bee, 
62, 1T8,  260 ;  Ware,  332. 

Personal  property  abandoned  or  thrown 
away  by  the  owner  in  such  manner  as  to  indi¬ 
cate  that  he  intends  to  make  no  further  claim 
thereto ;  2  Bla.  Com.  9  ;  2  Reeve,  Hist.  Eng. 
Law,  9;  1  C.  B.  112,;  Broom,  Max.  261 ;  1 
Ohio,  81. 

It  applies  as  well  to  property  abandoned  at 
sea  as  on  land;  1  Mas.  373;  1  Sumn.  207, 
336  ;  2  Kent,  357.  A  vessel  which  is  aban¬ 
doned  and  deserted  by  her  crew  without  any 
purpose  on  their  part  of  returning  to  the  ship, 
or  any  hope  of  saving  or  recovering  it  by  their 
own  exertions,  is  derelict;  2  Parsons,  Mar. 
Law,  615  et  seq .  ;  20  E.  L.  &  Eq.  607  ;  2 
Cra.  240;  Ole.  77  ;  Lee,  Shipp.  &  Ins.  261 ; 
1  Newb.  329,  421  ;  3  Ware,  65;  1  Mo.  L. 
Rep.  249;  14  Wall.  336  ;  Bee,  260. 

DERIVATIVE.  Coming  from  another; 
taken  from  something  preceding ;  secondary  ; 
as,  derivative  title,  which  is  that  acquired 
from  another  person. 

There  is  considerable  difference  between  an 
original  and  a  derivative  title.  When  the  acqui¬ 
sition  is  original,  the  right  thus  acquired  to  the 
thing  becomes  property,  which  must  be  unquali¬ 
fied  and  unlimited,  and,  since  no  one  but  the  oc¬ 
cupant  has  any  right  to  the  thing,  he  must  have 
the  whole  right  of  disposing  of  it.  But  with  re¬ 
gard  to  derivative  acquisition  it  may  be  other¬ 
wise;  for  the  person  from  whom  the  thing  is 
acquired  may  not  have  an  unlimited  right  to  it, 
or  he  may  convey  or  transfer  it  with  certain  reser¬ 
vation  of  right.  Derivative  title  must  always 
be  by  contract. 

Derivative  vonveyances  are  those  which 
presuppose  some  precedent  conveyance,  and 
serve  only  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by  such 
original  conveyance.  3  Bla.  Com.  324. 

DEROGATION.  The  partial  abrogation 
of  a  law.  1  o  derogate  from  a  law  is  to  enact 
something  which  impairs  its  utility  and  force  • 
to  abrogate  a  law  is  to  abolish  it  entirely.  ’ 

DESAFUERO.  In  Spanish  Law.  An 

irregular  action  committed  with  violence 
against  law,  custom,  or  reason. 


DESCENDANTS.  Those  who  have 
sued  from  an  individual,  including  his  c 
dren,  grandchildren,  and  their  children  to 
remotest  degree.  Ambl.  327  ;  2  Brown 
30,  230;  3  id.  367  ;  1  Roper,  Lee  115 
Bouvier,  Inst.  n.  1956.  *  115 

The  descendants  from  what  is  called 
direct  descending  line.  The  term  is  onne 
to  that  of  ascendants.  1 1 

There  is  a  difference  between  the  numhp 
ascendants  and  descendants  which  a  man  1 
have ;  every  one  has  the  same  order  of  a<J 
ants,  though  they  may  not  be  exactly  alike  a 


numbers,  because  some  rnaybTd^ 
a  common  ancestor.  In  the  line  of  1  ded  fr*m 
they  forfc  differently  according “  the?'*"4"'1* 
children,  and  coutinue  longer  or  sllnr.  Urnber^ 
rations  continue  or  cease  to  exist  m' “  Wae- 
lies  become  extinct,  while  others  ‘com^  faDl1- 
line  of  descendants  is,  therefore  divl? :  the 
each  family.  ’  e’  “vcrsifi^ 


DESCENT?.  Hereditary  succession. 

Idle  by  descent  is  the  title  by  which  nn„ 
person,  upon  the  death  of  another,  acquit 
he  real  estate  of  the  latter  as  his  heir  Z 

lc7nt  (A)B  il  C°m'  201 5  C°myn3’  %  D»- 

It  was  one  of  the  principles  of  the  feudal 
system  that  on  the  death  of  the  tenant  in  fee 
the  land  should  descend,  and  not  ascend 
Hence  the  title  by  inheritance  is  in  all  eases 
called  descent,  although  by  statute  law  the 
title  is  sometimes  made  to  ascend. 


The  English  doctrine  of  primogeniture,  bv 
which  by  the  common  law  the  eldest  son  and 
his  issue  take  the  whole  real  estate,  has  been 
universally  abolished  in  this  country.  So, 
with  few  exceptions,  has  been  the  distinction 
between  male  and  female  heirs. 

The  rules  of  descent  are  applicable  only  to 
real  estates  of  inheritance.  Estates  for  the 
life  of  the  deceased,  of  course,  terminate  on 
his  death  ;  estates  for  the  life  of  another  are 
governed  by  peculiar  rules. 

Terms  of  years,  and  other  estates  less  than 
freehold,  are  regarded  as  personal  estate,  and, 
on  the  death  of  the  owner,  vest  in  his  execu¬ 
tor  or  administrator. 

The  rules  of  descent  are  prescribed  by  the 
statute  laws  of  the  several  states;  and,  al¬ 
though  they  correspond  in  some  respects,  it 
is  doubtful  whether  in  any  two  they  are  pre¬ 
cisely  alike. 


The  rules  of  descent,  prescribed  by  the  statutes 
of  the  several  United  States,  are  as  follows 
I11  Alabama ,  the  real  estate  of  an  intestate  de¬ 
scends — subject  to  the  payment  of  the  debts,  tne 
charges  against  the  estate,  and  the  widow  s 
dower — 1.  To  the  children  and  their  descendan 
equally.  2.  If  none  of  these,  to  the  brothers  an 
sisters,  or  their  descendants.  3.  If  none  01  idck  , 
to  the  father,  if  living ;  if  not,  to  the  mother.  *• 
If  there  be  neither  of  these,  then  to  he 
kin  in  equal  degree  in  equal  parts.  5.  11 
be  none  of  the  above-mentioned  kindred,  tu 
the  husband  or  wife ;  and  in  default  of  1 1  . 

escheats  to  the  state  ;  under  the  provisions  . 
above  section,  the  lineal  descendants  m 
degree  represent  their  ancestors :  that  »  » 

children  of  a  deceased  child,  brother,  or  s  * 
the  intestate  are  entitled  to  inherit  in  CQ  brother, 
the  same  share  which  such  deceased  child, 
or  sister  would  have  inherited  if  living ;  t  k  f 

children  of  such  deceased  child,  brother,  ^ 

taking  in  equal  parts  the  same  share  the  P  D0 
would  have  inherited  if  living.  6.  1  ^  the 

representation  among  collaterals  excep  .ntes- 
descendants  of  brothers  and  sisters  01  the 
tate.  7.  There  is  no  distinction  betwe .  ^ 

whole  and  half  blood,  except  that,  n 
inheritance  wras  ancestral,  those  not  o  0f 

of  the  ancestor  are  excluded  as  s  2253- 

the  same  degree.  Ala.  Code, 

22o7.  .  fpctfttc  ^ 

In  Arizona  1  the  real  estate  of  an  in  ‘  "«o§oa 
scends — 1.  To  the  children,  and  to  tn 


descent 
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2. 
same 


,  children  by  right  of  representation. 
dece?flher  &  defendants,  if  of  the  s, 

To  all  oiuL*  otherwise,  by  representation. 
dcCCH,e  widow  for  life,  and  after  her  death  to 
8.  lothe  '  To  the  father.  5.  lo  the  brothers 
the  father.  ■  the  cllildren  of  deeeaeed  brotliers 
and  date"’  representation,  provided  that  a 
and  sister  j ean  equal  share  with  the  brothers 
mother sha  rj,()  the  mother  to  the  exclusion 

»?d  *  Ue  of'  deceased  brothers  or  sisters.  7. 

£  the  next  of  kin  in  equal  degree,  those  claiming 
t“®“ ,,  e  Uearest  ancestor  being  preferred,  b. 
The  wrtion  of  a  minor  child  dying  without  issue 
Ih  to  his  brothers  and  sisters  and  their 

pp  1Jo"'  “■ 

na  comD.  Laws,  *,  PP*  ^ 

in  Arkanta*,  real  estate  of  inheritance  descends 
i  To  the  children  or  their  descendants  in  equal 
iris  2  To  the  father,  then  to  the  mother.  3. 
To  the  brothers  and  sisters,  or  their  descendants. 

4  To  the  grandfather,  grandmother,  uncles,  and 
mints  and  their  descendants,  in  equal  parts;  and 
so  on *  passiug  to  the  nearest  lineal  ancestor  and 
his  descendants.  5.  If  there  be  no  such  kindred, 
then  to  the  husband  or  wife ;  and  in  default  of 
the*e  it  escheats  to  the  state.  6.  The  descendants 
of  the  intestate,  in  all  cases,  take  by  right  of  rep¬ 
resentation,  where  they  are  in  different  degrees. 
7.  If  the  estate  come  from  the  father,  and  the  in¬ 
testate  die  without  descendants,  it  'goes  to  the 
father  and  his  heire ;  and  if  the  estate  be  mater¬ 
nal,  then  to  the  mother  and  her  heirs  ;  but  if  the 
estate  be  an  acquired  one,  it  goes  to  the  father  for 
life,  remainder  to  the  collateral  kindred  ;  and  in 
default  of  father,  then  to  the  mother  for  life,  and 
remainder  to  collateral  heirs.  8.  In  default  of 
father  and  mother,  then  first  to  the  brothers  and 
6isters,  and  their  descendants  of  the  father ;  then 
to  those  of  the  mother.  This  applies  only  where 
there  is  no  near  kindred,  lineal  or  collateral.  0. 
The  half-blood  inherits  equally  with  the  whole 
blood  in  the  same  degree  ;  but  if  the  estate  be 
ancestral,  it  goes  to  those  of  the  blood  of  the  an¬ 
cestor  from  whom  it  wa6  derived.  10.  In  all 
cases  not  provided  for  by  the  statute,  the  iuheri 
tance  descends  according  to  the  course  of  the 
common  law.  Rev.  Stat.  1871,  §§  2162-2175. 

In  California — 1.  If  there  be  a  surviving  hus¬ 
band  or  wife,  and  only  one  child,  or  the  issue  of 
one  child,  in  equal  shares  to  the  surviving  hus¬ 
band  or  wife  and  child,  or  issue  of  such  child. 
If  there  be  more  than  one  child,  or  one  and  the 
ksue  of  one  or  more,  then  one-third  to  the  sur¬ 
viving  husband  or  wife,  and  the  remainder  to  the 
children  or  issue  of  such  by  right  of  representa¬ 
tion.  If  there  be  no  child  living,  then  to  lineal 
descendants  equally,  if  they  are  in  the  same  de- 
j>ree»  otherwise  by  right  of  representation.  2.  If 
there  be  no  issue,  then  in  equal  shares  to  the  sur- 
vtving  husband  or  wife  and  to  the  intestate's 
ather.  If  there  be  no  father,  then  one-half  in 
rJJJ4*  shares  to  the  brothers  and  sisters  of  the  in¬ 
state,  and  the  issue  of  such  by  right  of  repre- 
ntation  :  provided  if  there  be  a  mot  her  she  shall 
ter  G  a?  etlUal  share  with  the  brothers  and  sis- 
vif  ^ere  no  surviving  issue,  husband,  or 
J1®*  7e  estate  goes  to  the  father.  8.  If  there 
thiM-  SUe’ nor  husband,  nor  wife,  nor  father, 
thi>  \ e<*ua*  shares  to  the  brothers  and  sisters  of 
ren  [lteetate,  and  to  children  of  such  by  right  of 
a,  n^tati°n :  provided,  if  there  be  a  mother 
ters’  T  ialie8  e(lually  with  the  brothers  and  sis- 
mothp  i  there  none  these  exccPt  the 
the  is  T)  6  *e  takes  the  estate  to  the  exclusion  of 
there \Ue  °t  deceased  brothers  and  sisters.  5.  If 
is8Ue  °f®  a  surviving  husband  or  wife,  and  no 
^holf»  |lat"er>  mother,  brother,  or  sister,  the 
if  ncm5°^6  to  the  surviving  husband  or  wife.  a 


*  non  ft  f  U  V  1V1UK  lIUBUailU  Ul  mil/.  '' 

°1  these,  to  the  next  of  kin  in  equal  de- 


gree,  those  claiming  through  the  nearest  ancestor 
to  be  preferred  to  those  claiming  through  one 
more  remote.  7.  If  there  be  several  children 
one  child  and  the  issue  of  one  or  more  and  inJ 
such  surviving  child  die  under  ageTnd 
ned,  the  estate  of  such  child  which  came  from 
such  deceased  parent  passes  to  the  other  children 
of  the  same  parent  and  the  issue  of  such  by  rteht 
of  representation.  8.  If  all  the  other  childreube 
dead,  in  such  case,  and  any  of  them  have  left 
issue,  then  the  estate  descends  to  such  issue 
equally  if  in  the  same  degree,  otherwise  by  right 
of  representation.  9.  If  the  intestate  leave  no 
husband  or  wife,  nor  kindred,  the  estate  escheats 
to  the  state  for  the  use  oi  the  common  schools. 
10.  The  degrees  of  kindred  are  computed  accord¬ 
ing  to  the  rules  of  the  civil  law  ;  and  kindred  of 
the  half-blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  uules6  the  estate 
come  from  an  ancestor,  in  which  case  those  not 
of  the  blood  of  such  ancestor  are  excluded. 
Hittell’s  Laws,  Cal.  1850-71,  vole.  1  &  2,  pi. 
2829-2333. 

In  Colorado ,  the  real  estate  of  an  intestate  de¬ 
scends — 1.  One-half  to  the  husband  or  wife  and 
one-half  to  the  children  surviving  and  their  legal 
representatives.  2.  To  the  father,  then  to  the 
mother.  3.  To  the  brothers  and  sisters,  or  their 
descendants.  4.  To  the  grandfather,  grand¬ 
mother,  uncles,  auuts,and  their  descendants,  the 
descendants  taking,  collectively,  the  share  of  their 
immediate  ancestors  in  equal  parts.  5.  If  there 
be  none  of  these,  then  to  the  nearest  lineal  ances¬ 
tors  and  their  descendants,  the  descendants  col¬ 
lectively,  taking  the  share  of  their  immediate 
ancestor  in  equal  parts.  6.  Children  and  de 
scendants  of  children  of  the  half-blood,  inherit 
the  same  as  children  and  descendants  of  the 
whole  blood  ;  collateral  relatives  of  the  half-blood 
inherit  only  half  the  measure  of  collateral  rela¬ 
tives  of  the  whole  blood,  if  there  be  any  of  the 
last  class  living.  Colorado  Laws,  1868,  p.  258. 

In  Connecticut— 1.  One-third  to  the  wife  (un¬ 
less  she  shall  have  been  otherwise  endowed  before 
marriage)  during  her  life,  and  the  residue  to  the 
children  and  their  legal  representatives,  excepting 
children  who  shall  receive  estate  by  settlement, 
equal  to  the  shares  of  the  others,  and  excepting 
children  advanced  by  settlement  not  equal  to  the 
shares  of  the  rest  shall  have  so  much  as  shall 
make  the  shares  equal.  2.  To  brothers 
ters  of  the  intestate  of  the  whole  blood  and  their 
representatives.  3.  To  the  parent  or  parents  of 
1  he  intestate.  4.  To  the  brothers  and  sisters  of 
the  half-blood,  and  their  representatives.  5.  lo 
the  next  of  kin  in  equal  degree,  kindred  of  the 
whole  blood  to  take  in  preference  to  kindred  of 
the  half-blood,  in  equal  degree,  and  no  represen¬ 
tatives  to  be  admitted  among  collaterals  after 
the  reDresentatives  of  brothers  and  sisters.  6. 
Estates'^ which  came  to  the  intestate  from  h« 

ESMffiS  XSSJfVS  W* 

of  the  person  ord^f  ^ ^he^hildrcn  of'such 

to  the  brothers  and  Asters  of  sud  p  •  b0 

cestor  and  their  representatives  »  w  e8tate. 
none  such,  then  it  is  dl^or“nd  leave  no  lineal 
7.  If  the  Intestate  be  a  mine  r,  ^  ^  wbole 
descendants,  nor  brotlu  rs  hfg  eptatc  goes— (1) 
blood,  nor  their  descend  n  ^  (hc  p^on  from 
to  the  next  of  kin  of  the  bio  the  ,u.xt  of  km 
whom  the  estate  came  ,  W  next  of  kin, 

,rcm-r»ny.  *nd  ««•  S“- 

the  rule  of  the  civu  S73_S75. 

Conn.  Rev.  of  1875, f descent  arc  the  same  as 

In  2>a*o?a,the  la««  ^  1S77,  §§  777- '18. 

in  Nevada ;  Dak.  Kev.  v. 
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In  Delaware ,  when  any  person  having  title  or 
right,  legal  or  equitable,  to  any  lands,  tenements 
or  hereditaments,  in  fee-simple,  dies  intestate, 
such  estate  descends — 1.  To  the  children  of  the 
intestate,  and  their  issue  by  right  of  representa¬ 
tion.  2.  If  there  be  no  issue,  then  to  his  brothers 
and  sisters  of  the  whole  blood,  and  their  issue  by 
right  of  representation  ;  estates  to  which  the  in¬ 
testate  has  title,  by  descent  or  devise,  from  his 
parent  or  ancestor,  go,  in  default  of  issue,  to 
his  brothers  and  sisters  of  the  blood  of  such 
parent  or  ancestor,  if  there  be  any  such.  3.  If 
there  be  none  of  these,  then  to  the  father.  4.  If 
there  be  no  father,  then  to  the  mother.  5.  If 
there  be  no  kindred  above  mentioned,  then  to  the 
next  of  kin  in  equal  degree,  and  their  issue  by 
representation  :  provided  that  collateral  kindred 
claiming  through  a  nearer  common  ancestor 
shall  be  preferred  to  those  claiming  through  one 
more  remote.  6.  The  descent  of  intestate  real 
estate  is  in  all  cases  subject  to  the  right  of  the 
surviving  husband  to  curtesy,  and  of  the  widow 
to  dower.  Del.  Rev.  Stat.  c.  85,  p.  515. 

In  the  District  of  Columbia ,  the  real  estate  of 
an  intestate  if  derived  by  descent,  devise,  or  deed 
of  gift,  from  any  ancestor,  descends — 1.  To  the 
children  and  their  descendants.  2.  To  the 
brothers  and  sisters  of  the  blood  of  the  ancestor 
from  whom  the  estate  came,  and  their  descend¬ 
ants.  3.  To  the  ancestor  from  whom  the  estate 
caine,  if  it  came  by  deed  of  gift.  4.  To  the  hus¬ 
band  or  wife  of  the  intestate  for  life.  5.  To  the 
childreh  of  the  ancestor  from  whom  the  estate 
came.  6.  To  the  brothers  and  sisters  of  6uch 
ancestor  or  their  descendants.  7.  To  the  brothers 
and  sisters  of  ‘the  intestate,  not  of  the  blood  of 
the  ancestor.  8.  To  the  next  of  kin  of  the  blood 
of  the  ancestor.  If  the  estate  came  not  by 
descent,  devise,  or  deed  of  gift,  it  passes — 1.  To 
the  children  and  their  descendants:  2.  To  the 
husband  or  wife  for  life.  3.  To  the  brothers  and 
sisters  of  the  whole  blood  and  their  descendants. 
4.  To  the  brothers  and  6isters  of  the  half-blood, 
and  their  descendants.  5.  To  the  father.  6.  To 
the  mother.  7.  To  the  next  of  kin.  8.  To  the 
United  States  for  the  public  schools  of  the  dis¬ 
trict.  9.  Descendants  of  any  intestate  of  the 
6ame  degree  of  kindred  take  equally  “ per  capita ,” 
otherwise  “ per  stirpes according  to  the  right 
of  representation.  Code  of  the  District  of  Co¬ 
lumbia,  1857,  p.  209. 

In  Florida ,  the  rules  of  descent  are  the  same 
as  in  Virginia.  Bush,  Dig.  Fla.  Laws,  pp.  283, 


In  Georgia,  real  estate  descends — 1.  To  the 
widow  and  children  in  equal  shares ;  and  to  the 
representatives  of  the  children  per  stiipes.  2.  If 
there  be  a  widow  and  no  issue,  then  half  to  the 
widow  and  the  other  half  to  the  next  of  kin.  But 
if  there  be  issue  and  no  widow,  the  whole  goes  to 
the  issue.  8.  If  there  be  neither  widow  nor  issue 
then  to  the  next  of  kin  in  equal  degree,  and  their 
representatives.  But  no  representation  is  ad¬ 
mitted  among  collaterals  further  than  the  chil¬ 
dren  of  nephews  and  nieces.  4.  If  the  father  and 
mother  be  alive,  and  a  child  dies  intestate  and 
without  issue,  such  father,  or  mother  in  case  the 
father  be  dead,  comes  in  on  the  same  footing  as 
a  brother  or  sister  would  do :  provided  that  if 
the  mother  has  married  again,  she  shall  take  no 
part  of  the  estate  of  such  child,  unless  it  shall  hp 
the  last  or  only  child.  5.  If  there  be  no  issue 
but  brothers  and  sisters  of  the  whole  and  half 
blood,  then  those  in  the  paternal  line  only  inherit 
equally  ;  but  if  there  be  none  of  these  nor  their 
issue,  then  those  of  the  half-blood  and  their 
in  the  maternal  line  inherit.  0.  The  next  r f 
are  to  be  investigated  by  the  following  ruW  nf 
consanguinity,  namely  :  children  to  be  nearest  • 


parents,  brothers,  and  sisters  to  be  em„i 
respect  to  distribution,  and  cousins  to  be  n 
them.  Rev.  Code,  Ga.  1873,  p.  428.  ntxtto 
In  Idaho ,  real  property  descends— 1  if 
be  a  widow  and  one  child,  or  the  lawful  w  !! 
one  child,  they  shall  take  equally  ;  if  more 
one  child,  one-third  goes  to  widow,  remainder  £ 
children  and  their  issue  by  representation  •  if 
children,  lineal  descendants  inherit  equally  if 
in  same  degree  of  kindred  to  intestate,  otherwise 
they  take  by  representation.  2.  If  there  be  no 
issue,  the  estate  goes  in  equal  shares  to  the  widow 
and  lather  of  intestate  ;  if  no  issue  nor  widow 
the  father  inherits.  3.  If  no  widow,  nor  issue' 
nor  father,  then  the  estate  goes  in  equal  shares 
to  the  brothers  or  sisters,  or  their  children  by 
right  of  representation,  and  the  mother.  4!  ]f 
no  issue,  nor  widow,  nor  father,  nor  brother  or 
sister,  estate  goes  to  mother,  to  the  exclusion  of 
the  issue  of  deceased  brother  or  sister.  5.  If 
there  be  a  widow  and  no  issue,  nor  father 
brother,  or  sister,  the  estate  goes  to  the  widow. 
6.  If  there  be  no  issue,  nor  widow*,  nor  father, 
mother,  sister,  or  brother,  the  whole  goes  to  the 
next  of  kin  in  equal  degree.  7.  If  one  of  the 
children  of  the  intestate  die  under  age,  not  having 
been  married,  his  6hare  is  divided  in  equal  shares 
amongst  the  other  children  or  their  issue  by  rep¬ 
resentation.  8.  If,  on  the  death  of  such  child, 
all  the  other  children  of  intestate  be  dead,  his 
portion  goes  to  the  issue  of  said  children  in  equal 
shares.  9.  If  the  intestate  leave  no  widow  nor 
kindred,  the  estate  escheats  to  the  territory  lor 
the  support  of  common  schools.  Idaho  Rev. 
Laws,  1874  &  1875,  p.  303. 

I11  Illinois,  real  estate  descends — 1.  To  children 
and  their  descendants  by  right  of  representation. 

2.  If  no  children  or  their  descendants  nor  widow, 
then  to  the  parents,  brothers,  and  sisters  of  the 
deceased,  in  equal  parts, — allowing  to  each  of 
the  parents,  if  living,  a  child’s  part,  or  to  the 
survivor  of  them,  if  one  be  dead,  a  double  por¬ 
tion  ;  and  if  there  be  no  parent,  then  the  whole 
to  the  brothers  and  sisters  and  their  descendants. 

3.  Where  there  is  a  w  idow  and  no  children  or 
their  descendants,  then  one-half  of  the  real  estate 
goes  to  the  w  idow  as  her  exclusive  estate  forever. 

4.  If  there  be  none  of  the  above-mentioned  per¬ 
sons,  then  the  estate  descends  in  equal  parts  to 
the  next  of  kin  in  equal  degree,  computing  by 

the  rules  of  civil  law  ;  and  there  is  no  representa¬ 
tion  among  collaterals,  except  w  ith  the  descen  - 
ants  of  the  brothers  and  sisters  of  the  intesta  e , 
and  there  is  no  distinction  between  the  kmarea 
of  the  whole  and  the  half-blood.  5.  Where  there 
is  a  widow*  and  no  kindred,  the  whole  estate  g 
to  the  widow.  6.  Where  there  are  no  kinareu 
and  no  widow,  the  estate  escheats  to  the  cou  J 
w  herein  the  same,  or  a  greater  portion  tner  1 
is  situated.  Rev.  Stat.  111.  1880,  p.  420. 

In  Indiana ,  real  property  descends— L  1 
children  and  their  descendants  equally,  » 
same  degree  ;  if  not,  per  stiipes , 
if  there  be  only  grandchildren,  they  shall 
equally.  2.  If  no  descendants,  then  hall 
father  and  mother,  as  joint  tenants,  or  , 
survivor;  and  the  other  halt  to  the  brotn 
sisters  and  their  issue.  3.  If  there  be  n  ^ 
and  mother,  the  brothers  and  sisters  01 
testate  take  the  whole,  as  tenants  m  c  0f 
If  there  be  no  brothers  nor  sisters  descen  \ 
them,  it  goes  to  the  father  and  mother  a  J  ^ 
tenants  ;  and  if  either  be  dead,  to  the  ot  *  e 

If  there  be  none  of  these,  if  the  inheritan  the 

from  the  paternal  line,  then  it  goes--(U  joint 
paternal  grandfather  and  grandmother,  J  tJjC 
tenants,  or  the  survivor  of  them ;  )  neXt 

uncles  and  aunts  and  their  issue  ;  (3)  to  ^in- 
of  kin  in  equal  degree  among  the  pater 
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maternal 
l  inherit- 


— ■■  rrTiTnoi ie  of  these,  then  to  the  m. 

(4)  ulie  order.  5.  Maternal  i - - 

kindred  m  the  8d  Uirnal  kindred  in  the  same 
antes  go  “  rotates  not  ancestral  descend  in  two 
manner.  <»•  “  paternal  and  to  the  maternal 
equal  Parts,°n  failure  of  either  line  the  other 
kindred-  and  on  _  Kindred  0f  the  half-blood 
takes  the  *“°‘e;dth  those  of  the  whole  blood, 
inherit  ^  ^  estates  go  only  to  those  of 

except  tliatao  tor  ;  provided  that  on  fail- 

the  blood  of  ^darne^other  kindred  of  the  half- 
ure  0,f.Sherit  as  if  they  were  of  the  whole  blood. 
bl0whPnhthe  estate  time  to  the  intestate  by  gift 
«•  '  Im-ancc,  in  consideration  of  love  and 
1 bJ« ™  S  he  dies  without  issue,  it  reverts  to 
f  inlr  if  he  be  still  living,  saving  to  the 
or  widower  her  or  his  rights  therein  :  pro- 
*?.  ,  that  the  husband  or  wife  of  the  intestate 
fu  hie  a  ien  thereon  for  the  value  of  their 
i  mprovements.  9.  In  default  of  heirs,  it 
the  state  for  the  use  of  the  common 
S!!?  10.  Tenancies  by  the  curtesy  and  in 
K  are  abolished,  and  the  widow  takes  one- 
third  of  the  estate  in  fee-simple  free  from  all 
demands  of  creditors  :  provided  that  w  hen  the 
“  *te  exceeds  in  value  ten  thousand  dollars  she 
takes  one-fourth  only,  and  when  it  exceeds  twenty 
thousand  dollars,  one-fifth  only.  11.  W  hen  the 
widow  marries  again,  she  caunot  alienate  the 
estate;  and  if  during  such  marriage  she  die,  the 
estate  goes  to  her  children  by  the  former  mar- 
ria^e,  if  any  there  be.  12.  When  the  estate,  real 
and  personal,  does  not  exceed  three  hundred 
dollars,  the  whole  goes  to  the  widow.  13  A 


surviving  kusbaud  inherits  one-third  of  the  real 
estate  of  the  wife.  14.  If  a  husband  die,  leaving 
a  widow  and  only  one  child,  the  real  estate  de 
sceods  one-half  to  each.  15.  When  a  husband 
or  wife  dies,  leaving  no  child,  but  a  father  or 
mother,  or  either  of  them,  then  three-fourth6  of 
the  estate  goes  to  the  widow  or  widower,  and 
one-fourth  to  the  father  and  mother  jointly,  or 
the  survivor  of  them ;  but  if  it  does  not  exceed 
one  thousand  dollar  the  whole  to  the  widow  or 
widower.  16.  If  there  be  no  child  or  parent,  the 
whole  goes  to  the  surviving  husband  or  wife.  1 
Davis,  Rev.  Stat.  Ind.  1876,  p.  408. 

In  Iowa— 1.  To  children  and  their  issue  bv 
right  of  representation.  2.  If  no  issue,  one-hall 
to  the  parents  of  the  intestate,  and  the  other 
half  to  his  wife ;  if  he  leave  no  wife,  the  por¬ 
tion  which  would  have  gone  to  her  goes  to  liis 
Parents.  3.  If  one  of  the  parents  be  dead,  the 
surviving  parent  takes  the  share  of  both,  includ- 
that  which  would  have  belonged  to  the  intes- 
^  s  wife  if  she  had  been  living.  4.  If  both 
Parents  be  dead,  their  portion  goes,  in  the  same 
aimer  as  if  they  or  either  of  them  had  outlived 
re  intestate,  to  their  heirs.  5.  If  the  mother 
f  8urviving  parent,  6he  takes  only  a  life- 
£uue,  remainder  to  the  children  of  her  body  by 
tm.  4  ease(*  lm&band,  he  being  father  of  the  in- 
of  .  •  ^  there  be  no  such  children  nor  issue 

t"*.  ^*en  the  property  i6  to  be  divided  be¬ 
en  nearefet  heirs  of  the  father  and  mother 
chuff  *  there  be  no  heirs,  the  estate  es- 

p.^57  10  the  6tate-  1  ^Claims  la.  Stat.  1880, 

in }\^an8a8'  subject  to  certain  provisions  regard- 
^ril3uti>Inebtea,t^6»  which  are  exempt  from  dis- 
1.  jn  on»  the  real  estate  of  an  intestate  goes — 
by  8hares  to  his  children,  or  their  issue 

the  Xe.Rentation.  2.  If  there  be  no  children 


foiL°hLth^PHrti0n  thr  fallin*  10  their  share,  or 
to  either  of  them,  and  so  on  through  ascendhc 
ancestors  and  their  issue.  5.  Children  of  the 
half-blood  inherit  equally  with  those  of  the  whole 
blood.  Dassler’s  Laws  of  Kansas,  1879,  p  380 
In  Kentucky— 1.  To  children  and  their  de- 
cendants.  2.  If  no  issue,  then  to  parents  if  both 
are  living,  one  moiety  each  ;  but  if  the  father  be 
dead,  then  one  moiety  goes  to  the  mother  if  liv¬ 
ing  and  the  other  moiety  to  the  brothers  and 
sisters  and  their  descendants ;  if  the  mother  be 
dead,  the  whole  goes  to  the  father.  3.  If  there  be 
no  father  nor  mother,  to  the  brothers  and  sisters 
and  their  descendants.  4.  If  none,  one  moiety 
of  the  estate  goes  to  the  paternal  and  the  other  to 
the  maternal  kindred  in  the  following  order :  5. 
To  the  grandfather  and  grandmother  equally  if 
both  be  living,  if  not  to  the  survivor.  6.  Then 
to  the  uncles  and  aunts  and  their  descendants. 
7.  To  the  great-grandparents.  8.  If  none,  to  the 
brothers  and  sisters  of  grandparents  and  their 
descendants,  and  so  on  in  other  cases  without 
end,  passing  to  nearest  lineal  ancestors  and  their 
descendants.  9.  If  there  is  no  kindred  of  one 
parent,  the  whole  goe6  to  that  of  the  other.  If 
no  paternal,  nor  maternal  kindred,  the  whole 
goes  to  husband  or  widow,  or  in  case  of  their 
death  to  their  kindred.  10.  Descendants  take  per 
stirpes.  11.  The  half-blood  inherits  equally  with 
the  whole.  Kentucky  General  Stat.  1873,  p.  369. 

In  Louisiana— l .  To  the  children  and  their 
issue ;  if  in  equal  degree,  thenar  capita ;  other¬ 
wise,  per  stirpes.  2.  To  the  parents  ol  the  intes¬ 
tate,  one  moiety ;  and  the  other  moiety  to  his 
brothers  and  sisters  and  their  issue.  If  one 
parent  be  dead,  his  or  her  share  ^es  to  the 
brothers  and  sisters  of  the  deceased,  who  then 
have  three-fourths.  If  both  parents  be  dead 
the  whole  goes  to  the  brothers  and  sisters  and 

their  issued  3.  If  the  brothers  and  sisters  are  all 

of  the  same  marriage,  they  sDare  equa  ly. 
they  are  of  different  marriages,  the  P0rtl0°  ,s 
divided  equally  between  the  paternal  and  ma- 
fcrnal  line,  of  the  intestate  the 

other  line.  4.  If  there  be  no ;  issue, parent. 


estate  goes  to  the  widow.  3.  If  no 
parent-  ?0r,cMdren,  to  the  parents.  4.  If  one 
14.  e  ^ead,  to  the  survivor,  and  if  both  he 
a&  |f  6,lah  be  disposed  of  in  the  same  manner 
e^Der  of  them,  had  outlived  the 
a&u  died  in  the  possession  and  owner- 


other  line.  II  ^  ...  4  ecu  a  then  the 

nearest  degree  but  Qf  a  remoter  degree, 

they  take  par  <wp»to.  •  «  P  acgcendinp  line, 
place  ad  inflndnm  0f  apcendants, 

of  a  degree  superior  or  more  re™  uW  ju  favor 
collateral  line,  representation  of  the  in- 

of  the  issue  of  the  broth  concurrence  with 

Estate,  whether  they sucked. neon  ^ 

the  uncles  and  aunts,  or  iggue  succeed  iu 

and  sisters,  being  dead,  ^  when  represen ta- 
pnuaj  or  unequal  degrees.  •  dc per  stirpes; 

tion  is  admitted,  the  parti  ^  eeveral  branchy? 

descends — 1*  iU  4 
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to  their  issue  by  representation.  If  no  child  be 
living  at  the  time  of  his  death,  to  all  his  lineal 
descendants ;  equally  if  all  are  of  same  degree, 
if  not  by  representation.  2.  If  no  such  issue,  it 
descends  to  his  father.  3.  If  no  such  issue  or 
father,  it  descends  in  equal  shares  to  his 
mother,  brothers,  and  sisters,  and  when  a 
brother  or  sister  has  deceased,  to  his  or  her  chil¬ 
dren  or  grandchildren  by  representation.  4.  If 
no  issue,  father,  brother  or  sister,  it  descends  to 
his  mother  to  the  exclusion  of  the  issue  of  de¬ 
ceased  brothers  and  sisters.  5.  If  no  such  issue, 
father,  mother,  brother  or  sister,  it  descends  to 
bis  next  of  kin  of  equal  degree  ;  when  they  claim 
through  different  ancestors,  preferring  those 
claiming  through  the  nearer.  6.  If  a  minor  dies 
unmarried  leaving  property  inherited  from  a  pa¬ 
rent,  it  descends  to  the  other  children  of  the 
same  parent  in  equal  share,  and  to  their  issue  by 
representation.  7.  If  no  kindred,  it  descends  to 
the  surviving  husband  or  wife ;  otherwise  it 
escheats  to  the  state.  8.  Degrees  of  kindred  are 
computed  according  to  the  civil  law,  the  half- 
blood  inheriting  equally  with  the  whole  blood  oi 
equal  degree.  Maine  Rev.  Stat.  1871,  p.  506. 

In  Maryland ,  when  any  person  dies  seised  of 
an  estate  in  any  lands,  tenements,  or  heredita¬ 
ments,  in  fee-simple  or  in  fee-simple  conditional, 
or  of  an  estate  in  fee-tail,  6uch  estate  descends — 1. 
To  children  and  their  descendants.  2.  If  no  issue, 
and  the  estate  descended  on  the  part  of  the  father, 
then  to  the  father.  3.  If  no  father,  to  the  brothers 
and  sisters  of  the  intestate  of  the  blood  of  the 
father  and  their  descendants.  4.  If  none  of  these, 
then  to  the  grandfather  on  the  part  of  the  father 
if  living,  otherwise  to  his  descendants  in  equal 
degree ;  and  if  there  be  none  such,  then  to  the 
father  of  such  grandfather  and  his  descendants, 
and  so  on  to  the  next  lineal  male  paternal  ancestor 
and  his  descendants,  without  end.  And  if  there 
be  no  paternal  ancestor,  nor  descendants  of  any, 
then  to  the  mother  and  the  kindred  on  her  side 
in  the  same  manner  as  above  directed.  5.  If 
there  be  no  issue,  and  the  estate  descended  on  the 
part  of  the  mother,  then  to  the  mother ;  and  if 
no  mother  living,  then  to  the  brothers  and  sisters 
of  her  blood  and  their  descendants ;  and  if  there 
be  none  of  these,  to  her  kindred  in  the  same 
order  as  above ;  and  in  default  of  maternal  kind¬ 
red,  then  to  the  paternal  kindred  in  the  same 
manner  as  above  directed.  6.  If  the  estate  was 
acquired  by  purchase,  and  there  be  no  issue,  then 
it  descends— (1)  to  the  brothers  and  sisters  of 
the  whole  blood,  and  their  descendants  in  equal 
degree ;  (2)  then  to  the  brothers  and  sisters  of 
the  half-blood ;  (3)  if  none  of  these,  to  the 
father;  (4)  if  no  father,  to  the  mother;  (5)  if 
neither  of  the  above  kindred,  then  to  the  paternal 
grandfatherandhis  descendants  in  equal  degree  • 
then  to  the  maternal  grandfather  and  his  de¬ 
scendants  in  equal  degree  ;  then  to  the  paternal 
great-grandfather  and  his  descendants  in  the 
same  manner,  and  so  on,  alternating  and  giving 
preference  to  the  paternal  ancestor.  7.  If  there 
be  no  kindred,  then  the  estate  goes  to  the  surviv 
ing  wife  or  husband,  and  their  kindred  as  an 
estate  by  purchase  ;  and  if  the  intestate  has  had 
more  husbands  or  wives  than  one,  all  of  whnm 
are  dead,  then  to  their  kindred  in  equal  decree 
equally,  «.  No  distinction  is  ma,)e  between 
brothers  and  sisters  of  the  whole  and  half  hl/wi 
all  being  descendants  of  the  same  father  whero 
the  estate  descended  on  the  part  of  the’fntw. 
nor  where  all  are  descendants  of  the  ..£1’ 
mother,  the  estate  descending  on  her  cart  "a 
Children  take  by  representation :  hut  nr, 
sentation  is  admitted  among  collaterals^ ft6" 
brothers’  and  sisters’  children. 

JLSra,  p.  4P4.  la-  KtiV-  Cwle, 


In  Massachusetts,  when  a  persondieT^TT' 
lands,  tenements,  or  hereditaments  or  of 
right  thereto,  or  entitled  to  any  interest  tbi  “ny 
in  fee-simple  or  for  the  life  of  another 
ing  lawfully  devised  the  same,  they  descend*  h7" 
ject  to  his  debts — 1.  In  equal  shares X  hfs’c?^ 
dren  and  the  issue  of  any  deceased  child *ht 
ngl't  of  representation  ;  and  if  there  is 
of  the  intestate  living  at  his  death,  then  to  Mhu 
other  lineal  descendants, — equally  if  s 

all  of  the  same  degree  of’kindred^theS  a? 
cording  to  the  right  of  representation.  2  If  h. 
leaves  no  issue,  then  to  his  father  and  mother  in 
equal  shares.  3.  If  he  leaves  no  i66ue  nor  mother 
then  to  his  father.  4.  If  he  leaves  no  issue  noJ 
father,  then  to  his  mother.  5.  If  he  leaves  no 
issue  ami  no  father  nor  mother,  then  to  his 
brothers  and  sisters  and  to  their  issue  by  repre 
sentation.  6.  If  he  leaves  no  issue  and  no  father 
mother,  brother,  nor  sister,  then  to  his  next  of 
kin  in  equal  degree  ;  except  that  when  there  are 
two  or  more  collateral  kindred  in  equal  degree 
but  claiming  through  different  ancestors,  those 
claiming  through  the  nearest  ancestor  shall  be 
preferred  to  those  claiming  through  the  more  re¬ 
mote.  7.  If  the  intestate  leaves  a  widow  and  no 
kindred,  the  estate  descends  to  the  widow  .  And 
if  the  intestate  i6  a  married  woman  and  leaves  no 
kindred,  her  estate  descends  to  her  husband.  8. 
If  the  intestate  leaves  uo  kindred,  and  no  widow 
nor  husband,  the  estate  escheats  to  the  common¬ 
wealth.  Act  of  April  28,  1876,  2  Supplement 
Rev.  Stat.  1873-1877,  p.  465. 

In  Michigan ,  the  statute  of  descent  is  the  6ame 
as  in  Wisconsin.  2  Mich.  Comp.  Laws,  1857,  c. 
91,  p.  858. 

In  Minnesota,  when  any  person  dies  seised  of 
real  estate,  or  of  any  right  thereto,  not  having 
lawfully  devised  the  6ame,  it  descends,  subject 
to  his  debts — 1.  In  equal  shares  to  his  children 
and  their  issue  bjr  representation,  and  if  there  is 
no  child  living,  to  all  lineal  descendants  equally 
if  of  same  degree,  otherwise  by  representation. 
2.  If  no  issue,  to  his  widow’  during  her  life,  and 
after  her  decease  to  his  father ;  and  if  no  issue 
nor  widow’,  to  hi6  father.  3.  If  no  issue  nor 
father,  to  the  widow’  during  life  ;  after  her  death  in 
equal  shares  to  his  brothers  and  sisters,  provided, 
that  a  mother  takes  equally  with  brothers  and 
sisters.  4.  If  no  issue,  nor  widow’,  nor  father,  in 
equal  shares  to  brothers  and  sisters  and  their 
children  by  representation,  with  the  same  provi¬ 
sion  for  his  mother.  5.  If  no  issue,  nor  widow, 
nor  father,  and  no  brother  nor  sister,  to  his  mother 
to  the  exclusion  of  the  issue  of  a  deceased 
brother  or  6ister.  6.  If  no  issue,  nor  widow, 
and  uo  father,  mother,  brother,  or  6ister,  to  the 
next  of  kin  in  equal  degree,  excepting  that  col¬ 
lateral  kindred  claiming  through  the  nearest  an¬ 
cestor  are  preferred  to  those  claiming  through 
one  more  remote.  7.  If  a  child  dies  under  age 
and  unmarried,  its  6hare  goes  to  the  children  ana 
their  issue  by  representation.  8.  If  at  the  deat 
of  such  child  the  other  children  of  hi6  parent  are 
also  dead,  it  descends  to  their  issue  by  represen¬ 
tation.  9.  If  there  be  a  widow’  and  no  kindred, 
it  descends  to  such  widow.  10.  If  no  widow  o 
kindred,  it  escheats  to  the  people  of  the  sta*. 
1  Min.  Stat.  at  Large,  1873,  p.  633.  , 

In  Mississippi,  when  any  person  dies  seise 
any  estate  of  inheritance  in  lands,  tenemen  > 
and  hereditaments  not  devised,  it  descends  * 
To  his  children  and  their  descendants  in  eq 
parts  by  right  of  representation.  2.  To  brotn* 
and  sisters  and  their  descendants  in  the  sa 
manner.  3.  If  there  be  none  of  these,  then 
the  father,  if  living;  if  not,  to  the  mother, 
both  be  living,  then  to  each  in  equal  p°rtt0*\  ' 
To  the  next  of  kin  in  equal  degree,  eomputi  b 
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— - -  civil  law.  5.  There  is  no 

bv  tbe  rul,e8„  L0ug  collaterals  except  with  the 
the  brothers  and  sisters  of  the  iu- 
dwocu^  There  i6  n0  distinction  between  the 
Ute.  ^JSe  blood,  except  that  the  whole 
half  and  «»"•  ^  ^  hall-blood,  in  the  same 

blood  is  P^a  surviving  wife  inherits  the  whole 
degree;  ';  ieuce  to  collateral  relatives.  Miss 
estate ;  in  P  378,  420. 

Rev. Code, lb.  cbtate  of  inheritance  de- 

ln  ‘’hiidreu  or  their  descendants  in 

acends— !•  10 ^  ,f  none  of  these,  to  the  father, 
equal  parts.  6i6ters,  and  their  descend- 

motber,  br0t^  ’t8  3.  if  none  of  these,  then 

onnaX  Darl  4.  If  no  husband  or 


ants,  in  equal  parts. 

t0ft‘‘ethcnbWdthe  grandfather,  grandmother, 
mf< >  th8“d  aunts,  and  their  descendants,  in 
MuaT  oarts.  5.  If  none  of  these,  then  to  the 

icrandfathers,  great-grandmothers,  am 
ST  descendants,  in  equal  parts ;  and  so  on. 
tsliug  to  the  nearest  lineal  ancestors,  and  tlieir 
children  and  their  descendants,  in  equal  parts. 

«  If  there  be  no  kindred  above  named,  nor  any 
husband  or  wife,  capable  of  inheriting,  then  the 
estate  goes  to  the  kindred  of  the  wile  and  hus- 
band  of  the  intestate,  in  the  like  course  as  if 
such  wife  or  husband  had  survived  the  intestate 
and  then  died  entitled  to  the  estate.  7.  When 
some  of  the  collaterals  are  of  the  half-blood  and 
some  of  the  whole  blood,  those  of  the  hall-blood 
inherit  only  half  as  much  as  those  of  the  whole 
blood;  but  if  all  such  collaterals  be  of  the  half- 
blood,  they  have  whole  portions,  only  giving  to 
the  ascendants  double  portions.  8.  When  all  are 
of  equal  degree  of  consanguinity  to  the  intestate, 
they  take  per  capita ;  if  of  different  degrees,  per 
tliipes.  1  Mo.  Rev.  Stat.  1879,  c.  27,  p.  357. 

In  Montana ,  the  rules  of  descent  are  the  same 
as  in  Missouri.  Montana  Laws,  1871,  p.  361. 

In  Nebraska ,  the  rules  of  descent  are  the  same 
as  in  Minnesota.  Neb.  Stat.  1881,  p.  215. 

In  Nevada ,  when  any  person  dies  intestate,  the 
real  estate  descends,  subject  to  his  debts — 1.  If 
there  be  a  surviving  husband  or  wife  and  only 
one  child,  or  its  issue,  in  equal  shares  to  each  of 
them.  If  more  than  one  child  or  one  child  living 
and  the  issue  of  one  or  more  others,  one-third  to 
the  husband  or  wife  and  the  remainder  in  equal 
shares  to  the  children  and  their  i66ue  by  repre¬ 
sentation.  If  there  be  no  child  living,  the  re¬ 
mainder  goes  to  all  the  intestate’s  lineal  descend- 
ants,  those  of  the  same  degree  of  kindred  sharing 
equally,  the  others  by  representation.  2.  If  there 
^  do  issue  it  goes  to  the  surviving  husband  or 
He  and  the  father  in  equal  shares.  If  no  issue, 
or  husband  or  wife,  it  goes  to  the  father.  3.  If 
R}  16eue)  husband,  wife,  nor  father,  then  in  equal 
droITk*0  brothers  and  sisters,  and  their  chil- 
Bh„?,  7  ^presentation,  provided  that  the  mother 
ba  i  an  equal  share.  4.  If  no  issue,  hus- 
it  rro’  *  e*  nor  ^at,her,  and  no  brother  or  6ister, 
of  i/f m°ther  to  the  exclusion  of  the  issue 
brotllGr8  or  sisters.  5.  If  none  of 
viviiiJTT6’  whole  estate  goes  to  the  sur- 
to  thf  1Ufeban(1  or  wife.  6.  The  estate  goes  next 
claimin  eafue 8t  de6ceudant  0f  equal  degree,  those 
ferrecl  7  h!J?u£b  the  nearest  ancestor  being  pre- 
dUtrihiit*  Tlie  6ame  provision  is  made  for  tbe 
a*  jn  u.10n  the  estate  of  an  unmarried  child 
Wife  8*  lf  there  be  n0  husband, 

for  thp  kln^red,  the  estate  escheats  to  the  state 
W??LPOrt  of  the  schools.  1  Nev.  Comp 
In  y 

<low(.r  Hampshire,  subject  to  any  right  of 
r<‘al  pj.,,  curtesy  and  to  homestead  rights,  the 
"We.*., c  every  intestate  descends  in  equal 
the  leirai  !.  *°  children  of  the  deceased  and 
*kad,  o  iPrescntatives  of  such  of  them  as  are 
t*  there  be  no  issue,  to  tbe  father,  if 


be  is  living.  3  If  there  be  no  issue  nor  father, 
m  equal  shares  to  the  mother,  and  to  the  brothers 
and  sisters,  or  their  representatives.  4.  To  the 
next  of  kin  in  equal  shares.  5.  If  tfie  intestate 
be  a  minor  and  unmarried,  his  estate,  derived  bv 
descent  or  devise  from  his  father  or  mother  goes 
to  his  brothers  or  sisters,  or  their  representatives 
to  the  exclusion  of  the  other  parent.  6.  No  rep^ 
resentation  is  admitted  among  collaterals  beyond 
the  degree  of  brothers’  and  sisters’  children.  7. 
In  default  of  heirs,  it  escheats  to  the  state.  N. 
H.  Gen.  Laws,  1878,  c.  203,  §§  1-7. 

In  New  Jersey ,  when  a  person  dies  6ei6ed  of  any 
lands,  tenements,  or  hereditaments,  in  his  or  her 
own  right  in  lee-simple,  they  descend— 1.  To  the 
children  of  the  intestate  and  their  issue,  by  right 
of  representation  to  the  remotest  degree.  2.  To 
brothers  and  sisters  of  the  whole  blood,  and  their 
issue,  in  the  same  manner.  3.  To  the  father, 
unless  the  inheritance  came  from  the  part  of  the 
mother,  in  which  case  it  descends  as  if  the  father 
had  previously  died.  4.  To  the  mother  for  life, 
and  after  her  death  to  go  as  if  the  mother  had 
previously  died.  5.  If  there  be  no  such  kindred, 
then  to  brothers  and  sisters  of  the  half-blood  and 
their  issue  by  right  of  representation :  but  if  the 
estate  came  from  an  ancestor,  then  only  to  those 
of  the  blood  of  such  ancestor,  if  any  be  living. 
6.  If  there  be  none  of  these,  then  to  the  next  of 
kin  in  equal  degree, — subject  to  the  restriction 
aforementioned  as  to  ancestral  estates.  Rev. 
Stat.  N.  J.  p.  290,  297. 

In  New  Mexico ,  the  real  estate  of  an  intestate, 
subject  to  certain  deductions*,  descends— 1.  To 
his  lineal  descendants.  2.  To  the  parents,  and 
in  the  absence  of  these  to  the  paternal  or  ma¬ 
ternal  grandparents.  3.  To  the  nearest  collat era 
relations  in  the  following  manner  :  (1)  to  the 
brothers  and  their  children,  the  first  by  heads  of 
families,  and  the  nephews  in  the  order  corre- 
6Uonding  to  their  uncles  ;  (2)  to  the  children  o 

.35?*.  SJttTJSS 

descends— l.JToJi  ^  „inthAr_  4.  To  his  col 


His  father.  3.  To  SJfbSJt'‘ho»CTerVto  thwu 

mB  KSaate,  being  in  equal 
rules:  (1)  L,meai  (2\  if  any  of  the 

rule  appj“ 

he  nearest  dog r« to,  eo.»S'»g 

Take  the  share  which  ^IKe  same  degree 
them  bad  all  the  descendants  in  *  depree  take 
been  living,  and  the  childre  If  there  be  no 

the  share  of  their  parents ,  living,  he  takes 

descendants,  hut  the  m  ..  ce  came  to  the  in 
the  w  hole,  unless  the  inber  _  ^  the  mother 

snrsfs  sJSi-uS  sssssi 

iQheritauco  debcenub 
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the  reversion  to  the  brothers  and  sisters  of  the 
intestate  and  their  descendants,  by  representa¬ 
tion  ;  but  if  there  be  none  6uch,  then  to  the 
mother  in  fee.  6.  If  there  be  no  father  or  mother 
capable  of  Inheriting  the  estate,  it  descends,  in 
the  cases  hereafter  specified,  to  the  collateral  re¬ 
latives, — in  equal  parts  if  they  are  of  equal  de¬ 
gree,  however  remote  from  the  intestate.  7.  If 
all  the  brothers  and  sisters  of  the  intestate  be 
living,  the  inheritance  descends  to  them  ;  but  if 
some  be  dead,  leaving  issue,  the  issue  take  by 
right  of  representation;  and  the  same  rule  ap¬ 
plies  to  all  the  direct  lineal  descendants  of  bro¬ 
thers  and  sisters,  to  the  remotest  degree.  8.  If 
there  be  no  heirs  entitled  to  take  under  either  of 
the  preceding  sections,  the  inheritance,  if  the 
same  6hall  have  come  to  the  intestate  on  the  part 
of  his  father,  shall  descend — (1)  to  the  brothers 
and  sisters  of  the  father  of  the  intestate  in  equal 
shares,  if  all  be  living;  (2)  if  some  be  living  and 
others  dead,  leaving  issue,  then  according  to  the 
right  of  representation  ;  (3)  if  all  the  brothers 
and  6isters  are  dead,  then  to  their  descendants. 
In  all  cases  the  inheritance  is  to  descend  in  the 
same  manner  as  if  all  such  brothers  and  sisters 
had  been  brothers  and  sisters  of  the  intestate. 

9.  If  there  be  no  brothers  and  sisters,  nor  de¬ 
scendants  of  such,  of  the  father’s  side,  then  the 
inheritance  goes  to  the  brothers  and  sisters  of  the 
mother  and  their  descendants,  in  the  same  manner. 

10.  Where  the  inheritance  ha6  come  to  the  intes¬ 
tate  on  the  part  of  his  mother,  the  same  descends 
to  the  brothers  and  sisters  of  the  mother  and  to 
their  descendants ;  and  if  there  be  no  6uch,  to 
those  of  the  father,  a6  before  prescribed.  11.  If 
the  inheritance  has  not  come  to  the  intestate  on 
the  part  of  either  father  or  mother,  it  descends 
to  collaterals  on  both  sides  in  equal  shares.  12. 
Relatives  of  the  half-blood  inherit  equally  with 
the  whole  blood,  unless  the  inheritance  came  to 
the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  his  ancestors, — in  which  case  none  inherit 
who  are  not  of  the  blood  of  that  ancestor.  13. 
In  all  cases  not  otherwise  provided  for,  the  in¬ 
heritance  descends  according  to  the  course  of  the 
common  law.  14.  Real  estate  held  in  trust  for 
any  other  person,  if  not  devised  by  the  person 
for  whose  use  it  is  held,  descends  to  his  heirs 
according  to  the  preceding  rules.  2  N.  Y.  Rev’ 
Stat.  6th  ed.  pp.  1132,  1133. 

In  Xorth  Carolina ,  when  any  person  die6  6eised 
of  any  inheritance,  or  of  any  right  thereto,  or 
entitled  to  any  interest  therein,  it  descends  ac¬ 
cording  to  the  following  rules  1.  Inheritances 
lineally  descend  to  the  issue  of  the  person  who 
died  last  seised,  but  do  not  lineally  ascend  ex 
cept  as  hereinafter  stated.  2.  Females  inherit 
equally  with  males,  and  younger  with  older  chil¬ 
dren.  3.  Lineal  descendants  represent  their 
ancestor  4.  On  failure  of  lineal  descendants, 
where  the  inheritance  has  been  transmitted  bv 
descent  or  otherwise  from  an  ancestor  to  whom 
the  intestate  was  an  heir,  it  goes  to  the  next  col¬ 
lateral  relations  of  the  blood  of  that  ancestor, 
subject  to  the  two  preceding  rules.  5.  When  the 
inheritance  is  not  so  derived,  or  the  blood  of  such 
ancestor  is  extinct  then  it  goes  to  the  next  col¬ 
lateral  relation  of  the  person  last  seised,  whether 
of  the  paternal  or  maternal  line,  subject  to  the 
same  rules.  0.  Collateral  relations  of  the  half 
blood  inherit  equally  with  those  of  the  whole 
blood  and  the  degrees  of  relation  ship,  a  re  com¬ 
puted  according  to  the  rules  which  prevail  in 
descents  at  common  law  :  provided  that  <<■ ..  “ 

be  no  Isaac,  nor  brother,  SoTffi  ther® 

such,  the  inheritance  vests  in  the  father  if  living 
and  if  not,  then  in  the  mother,  if  Iwtf.'Tfr 
there  be  no  lieirs,  the  widow  is  deemed  '  i 
inherits.  8.  An  estate  for  the  life  of  auoth’er"ta 


deemed  an  inheritance ;  and  a  persoTi77~'~~~ 
to  have  been  seised,  if  he  had  any  ri<d,t 
interest  in  the  inheritance.  Battle’,  n’  lltle><*r 
Stat.  1873,  p.  3(51.  8  Kev-  K.  c. 

In  Ohio,  when  any  person  dies  intest.t. 
title  or  right  to  any  real  estate  of  fahiritaJrj 


which  came  to  him  by  devise  or  deed  ofS,1* 
any  ancestor,  such  estate  descends-1  t  n,? 
children,  or  their  representatives  •>’  t«  . 
husband  or  wife,  relict  of  the  intestate,  durW 
his  or  her  natural  life.  3.  To  the  hmtL..  ? 
sisters  of  the  intestate  of  the  blood  of  theancei 
tor,  whether  of  the  whole  or  half-blood  or thet 
representatives.  4.  To  the  ancestor  from  whom 
the  estate  came  by  deed  or  gift,  if  living  5  t* 
the  brothers  and  sisters  of  such  ancestor,  or  their 
representatives  ;  and  if  there  be  none  such  then 
to  the  brothers  and  6isters  of  the  intestate  of  the 
half-blood  and  their  representatives,  though  not 
of  the  blood  of  the  ancestor  from  whom  the 
estate  came.  6.  To  the  next  of  kin  to  the  intes¬ 
tate,  of  the  blood  of  the  ancestor  from  whom  the 
estate  came.  7.  If  the  estate  came  not  by  de¬ 
scent,  devise,  or  deed  of  gift,  it  descends  a6 
follows  : — (1)  To  the  children  of  the  intestate 
and  their  representatives;  (2)  To  the  husband 
or  w  ife  of  the  intestate ;  (3)  To  the  brothers  and 
sisters  of  the  whole  blood  and  their  representa¬ 
tives  ;  (4)  To  brothers  and  sisters  of  the  half- 
blood  and  their  legal  representatives ;  (5)  To  the 
father,  or,  if  the  father  be  dead,  to  the  mother; 
(6)  To  the  next  of  kin  to  and  of  the  blood  of 
the  intestate.  8.  If  there  be  no  kindred,  then  to 
the  surviving  husband  or  wife  a6  an  estate  of 
inheritance ;  and  if  there  be  no  such  relict,  it 
escheats  to  the  6tate.  Rev.  Stat.  1880,  §  4158 
et  seq. 

In  Oregon  real  estate  descends — 1.  To  the  chil¬ 
dren  and  their  issue  by  representation,  and  if 
no  children,  to  all  the  other  lineal  descendants 
equally  of  the  same  degree  of  kindred,  otherwise 
by  representation.  2.  To  the  widow'.  3.  To  the 
father.  4.  To  the  brothers  and  sisters  and  their 
issue  by  representation  ;  but  a  mother,  if  living,  re¬ 
ceives  an  equal  share  with  the  brothers  and  sisters. 
5.  To  the  mother,  to  the  exclusion  of  the  issue  of 
deceased  brothers  or  sisters.  6.  To  the  next  01 
kin  in  equal  degree,  preferring  those  claiming 
through  the  nearest  ancestor.  7.  The  portion  01 
a  child  dying  under  age  and  without  issue,  de¬ 
scends  to  the  other  children  of  the  intestate.  . 
To  the  state.  Oregon  Gen.  Laws,  1843-lb<*>P- 
547. 

I11  Pennsylvania ,  real  estate  descends— -1  .  To 
children  and  their  descendants  ;  equally,  n  t  y 
are  all  in  the  same  degree  ;  if  not,  then  by  reP  * 
6cntation,  the  issue  in  every  case  taking  J 
such  6hare  as  would  have  descended  to 
parent,  if  living.  2.  In  default  of  issue,  tn 
the  father  and  mother  during  their  joint  *ive® 
the  life  of  the  survivor  of  them  :  and  after 
to  the  brothers  and  sisters  of  the  intestate 
whole  blood,  and  their  children  by  rifPrc^  tlie 
tion.  3.  If  there  be  none  of  these,  then 
next  of  kin,  being  the  descendants  °J  ,  0f 
and  sisters  of  the  whole  blood.  4.  11  u  tjie 
these,  to  the  father  and  mother,  if  living, 
.survivor  of  them,  in  fee.  5.  In  default  0  j 
to  the  brothers  and  sisters  of  the  bali-bl  ujt 
their  children  by  representation.  6*  10  .  ueXt 
of  all  persons  above  described,  then  tot  1  ^ 
of  kin  of  the  intestate.  7.  Before  the  aCn  tprajg 
April,  1855,  no  representation  among  ecu 
w  as  allow  ed  after  brothers’  and  sisters  cn 
hut  by  that  act  it  was  permitted  to » the  r ;  Q 

children  of  brothers  and  sisters,  and  the 
of  uncles  and  aunts.  8.  No  p^80*1  ca*J  restor 
an  estate  unless  he  is  of  the  blood  of  the  vttS 
from  whom  it  descended,  or  by  whom 
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revised  to  the  intestate.  9.  In  default 
given  or  u<.  kindred,  the  estate  is  vested  in 
of  ^“viShusband or wife.  10.  In  default  of 
the  6urwn“g  “  ^  the  gtate>  purdon,  Dig.  Penn. 

these  it  escu  p  s07. 

La, "mode  bland,  where  any  person  having  title 
I„  anoae  of  iniierjtance  dies  intestate, 

t0  wJate  descends  in  equal  portions— 1.  To 
6Uch  ni|.lren  or  their  descendants.  2.  To  the 
his  <-u“  -  t)ie  mother,  brothers,  and  sisters, 

f4^etheir  descendants.  4.  If  there  be  none  of 
fie,  the  inheritance  goes  in  equal  moieties  to 
Se  paternal  and  maternal  kindred,  each  in  the 
following  courses  :-(l)  to  the  grandfather,  if 
(here  be  any;  (2)  to  the  grandmother,  uncles, 
and  aunts,  on  the  same  side,  and  their  descend¬ 
ant  •  (3)  to  the  great-grandfathers,  or  great¬ 
grandfather;  (4)  to  the  great-giandmothers 
or  ffreat-grandmother,  and  the  brothers  and 
sisters  of  the  grandfathers  and  grandmothers 
and  their  descendants,  and  so  on  without 
end  —passing  first  to  the  nearest  lineal  male 
ancestors,  and  for  want  of  them  to  the  lineal 
female  ancestors  in  the  same  degree,  and  the 
descendants  of  such  male  and  female  lineal 
ancestors.  5.  No  right  in  the  inheritance  accrues 
to  any  persons  whatsoever,  other  than  to  the  chil¬ 
dren  of  the  intestate,  unless  such  persons  be  in 
being,  and  capable,  in  law,  to  take  as  heirs,  at 
the  time  of  the  intestate’s  death.  6.  When  the 
inheritance  is  directed  to  go  by  moieties,  as  above, 
to  the  paternal  and  maternal  kindred,  if  there  be 
no  such  kindred  on  the  one  part,  the  whole  goes 
to  the  other  part ;  and  if  there  be  none  of  either 
part,  the  whole  goes  to  the  husband  or  wife  of 
the  intestate ;  and  if  the  wife  or  husband  be 
dead,  it  goes  to  his  or  her  kindred  in  the  like 
course  as  if  such  husband  or  wife  had  survived 
the  intestate  and  then  died  entitled  to  the  estate. 

7.  The  descendants  of  any  person  deceased  in¬ 
herit  the  estate  which  such  person  would  have 
inherited  had  such  person  survived  the  intestate. 

8.  If  the  estate  came  by  descent,  gift,  or  devise, 
from  the  parent  or  other  kindred  of  the  intestate, 
and  6uch  intestate  die  without  children,  it  goes  to 
the  next  of  kin  to  the  intestate,  of  the  blood  of 
the  person  from  whom  such  estate  came  or  de¬ 
scended,  if  any  there  be.  R.  I.  Gen.  Stat.  1873, 
PP-  389,  390.  In  default  of  heirs,  the  estate  is 
taken  possession  of  by  the  town  where  it  may  be. 
K-  L  Gen.  Stat.  1873,  p.  393. 

In  South  Carolina ,  wrhen  any  person  possessed 
j  interested  in,  or  entitled  to  any  real  estate  in 
s  own  right,  in  fee-simple,  dies  intestate,  it  de- 
mn? ;  i  *  One-third  to  the  widow  in  fee,  the 
ujiinder  to  the  children.  2.  Lineal  descend- 
kqn  rePresent  their  parents.  3.  If  there  be  no 
e  t°r  ^tller  liueal  descendant,  then  one-half 
fith. 10  the  widow>  and  the  other  half  to  the 
ther'/l01^  ?  be  be  dead>  to  the  mother.  4.  If 
e(V  f  .^either  issue  nor  parent,  then  one-half 
brothp°  ridow>  aud  the  other  half  to  the 
tion  *f  ^Tf  6^ters  and  their  issue  by  representa- 
brothor  ’  tb(:re  be  no  is6ue>  nor  parent,  nor 
Widow  ’  n?r  eister  of  the  whole  blood,  but  a 
and  a  brot'her  or  sister  of  the  half-blood, 

the  whniii  0r  cbddren  of  a  brother  or  6i6ter  of 
and  thpC  b  .ood>  tben  the  widow  takes  one  moiety, 
brother  0  ,  r  *8  divided  equally  between  the 
children  aP  B*sters  of  the  half-blood,  and  the 
blood  u  br°tliors  and  sisters  of  the  whole 

sister’of  h?  c  lddren  of  every  deceased  brother  or 
share  emi  uWhole  blood  taking  among  them  a 
the  half  hi  a  sbare  of  a  brother  or  sister  of 
sister  of  fill  ®ldl  ^  there  be  no  brother  or 
estate  deCnle  balt-blood,  then  a  moiety  of  the 
leased  v  ^T8  to  °bild  or  children  of  the 
cbild  of  throtT  or  plstor ;  and  if  there  be  no 
e  wbole  blood,  then  to  the  brothers 


and  sisters  of  the  half-blood.  6.  If  there  be  no 
issue,  nor  parent,  nor  brother,  nor  sister  of  the 
whole  blood,  nor  their  children,  nor  any  brother 
nor  sister  of  the  half-blood,  then  one-half  goes  to 
the  widow  and  the  other  half  to  the  liueafances- 
tors  ;  but  if  there  be  none  of  these,  then  the 
widow  takes  two-thirds  and  the  residue  goes  to 
the  next  of  kin.  7.  If  there  be  no  widow’,  her 
share  in  each  of  the  preceding  eases  goes  to  the 
residue.  8.  On  the  decease  of  the  wife,  the  hus¬ 
band  takes  the  same  share  in  his  wife’s  estate 
that  she  would  have  taken  in  his  had  she  survived 
him,  and  the  remainder  goes  in  the  same  manner 
as  above  described  in  ease  of  the  intestacy  of  a 
man.  9.  If  there  be  no  widow  nor  issue,  but  a 
surviving  parent  and  brothers  and  sisters,  then  it 
goes  in  equal  shares  to  the  father,  or,  if  he  be 
dead,  to  the  mother,  and  to  the  brothers  and  sisters 
and  their  issue  by  representation.  10.  If  there 
be  no  issue,  parent,  nor  brother  nor  sister  of  the 
whole  blood,  nor  their  children,  nor  brother  nor 
sister  of  the  half-blood,  nor  lineal  ancestor,  nor 
next  of  kin,  the  w’hole  goes  to  the  surviving 
husband  or  wife.  So.  C.  Rev.  Stat.  1873,  pp. 
438-441. 

In  Tennessee ,  the  land  of  an  intestate  descends 
— 1.  Without  reference  to  the  source  of  his  title 
(1)  to  all  the  sons  and  daughters  equally,  and 
to  their  descendants  by  right  of  representation ; 
(2)  if  there  be  none  of  these,  and  either  parent 
be  living,  then  to  such  parent.  2.  If  the  estate 
wras  acquired  by  the  intestate,  and  he  died  with¬ 
out  issue — (1)  to  his  brothers  and  sisters  of  the 
w’hole  and  half-blood,  born  before  or  after  his 
death,  and  to  their  issue  by  representation  ;  (2) 
in  default  of  these,  to  the  father  and  mother  as 
tenants  in  common  ;  (3)  if  both  be  dead,  then  in 
equal  moieties  to  the  heirs  of  the  father  and 
mother  in  equal  degree,  or  representing  those  in 
equal  degree,  of  relationship  to  the  intestate  ; 
but  if  these  are  not  in  equal  degree,  then  to  the 
heirs  nearest  in  blood,  or  representing  those 
nearest  in  blood,  to  the  intestate,  in  preference  to 
others  more  remote.  3.  When  the  land  came  by 
gift,  devise,  or  descent  from  a  parent  or  the  an¬ 
cestor  of  a  parent,  and  he  died  w  ithout  issue— 
(1)  if  there  be  brothers  and  sisters  of  the  pater¬ 
nal  line  of  the  half-blood,  and  such  also  of  the 
maternal  line,  then  it  descends  to  the  brothers 
and  sisters  on  the  part  of  the  parent  from  whom 
the  estate  came,  in  the  same  manner  as  to 
brothers  and  sisters  of  the  w’hole  blood,  until  the 
line  of  such  parent  is  exhausted  of  the  hall- 
blood,  to  the  exclusion  of  tlie  other  line  ;  (2)  if 
no  brothers  or  sisters,  then  to  the  parent,  if  liv¬ 
ing,  from  whom  or  whose  ancestors  it  came,  in 
preference  to  the  other  parent ;  (3)  if  both  be 
dead,  then  to  tlie  heirs  of  the  parent  from  whom 
or  whose  ancestor  it  came.  4.  The  same  rules  o 
descent  are  observed  in  lineal  descendants  and 
collaterals  respectively,  when  the  lineal  deseen  - 
ants  are  further  removed  from  their  ancestor 

than  grandchildren,  and  when  tbn  collaterals  are 


“iTji  rcTeSie  ^inheritance  dawends- 
1.  To  children  and  ttcl,  derecndanB.  a.  To 

father  and  mother  £r“™ii„r  and  the 

bo  dead,  then  one-half  to  the  sm  .  Ascend- 
other  to’ brothers  ami  *£  toe 

ants:  but  if  there  be  °4£rormother. 

whole  goes  to  th.®  ®“r'fathef  n0r  mother,  then 

3.  If  there  be  neither  father  u  ^  of  the  ,n_ 

the  whole  to  the  brother  If  t]iere  be  n0 

J£££l  Sdred  In  Vhe  following  eonrse-(l)  to 
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the  grandfather  and  grandmother  equally  ;  (2)  if 
only  one  of  these  be  living,  then  one-half  to  each 
survivor  aud  the  other  to  the  descendants  of  the 
other  ;  (3)  if  there  be  no  such  descendants,  then 
the  whole  to  the  surviving  grandparent ;  (4)  if 
there  be  no  such,  then  to  the  descendants  of  the 
grandmother,  passing  to  the  nearest  lineal  ances¬ 
tors.  5.  There  is  no  distinction  between  ances¬ 
tral  and  acquired  estates.  6.  If  there  be  a  sur¬ 
viving  husband  or  wife,  and  a  child  or  children 
aud  their  issue,  such  survivor  takes  one-third  of 
the  estate  for  life,  with  remainder  to  children  or 
their  descendants.  7.  I  f  no  issue  or  descendants, 
then  the  surviving  husband  or  wife  takes  half 
the  land,  without  remainder  over  ;  and  the  other 
half  passes  according  to  the  preceding  rules. 
8.  Among  collaterals,  those  of  the  half-blood 
inherit  only  half  as  much  as  those  of  the  whole 
blood  ;  but  if  all  be  of  the  half-blood,  they  have 
whole  portions.  9.  If  all  relations  are  in  the 
6ame  degree,  they  take  per  capita ;  otherwise, 
per  stirpes.  PaschalTs  Dig.  Tex.  Laws,  1806, 
p.  558. 

In  UtaJiy  the  real  estate  of  an  intestate  de¬ 
scends — 1.  If  the  decedent  be  a  resident  and  the 
head  of  a  family,  to  the  surviving  family  in  equal 
shares.  2.  If  the  decedent  leave  a  husband  or 
wife,  and  only  one  child  or  the  issue  of  one  child, 
the  one-third  to  the  surviving  husband  or  wife 
for  life,  the  remainder  and  the  other  two-thirds 
to  such  child  or  its  issue  by  right  of  representa¬ 
tion.  3.  If  there  be  more  than  one  child  living, 
or  one  child  and  the  issue  of  others,  one-fourth 
to  the  surviving  husband  or  wife  for  life,  and  the 
remainder,  with  the  other  three-fourths,  to  the 
surviving  children  and  their  issue  by  representa¬ 
tion.  If  there  be  no  children  living,  the  re¬ 
mainder  goes  to  all  the  lineal  descendants 
equally  if  of  the  same  degree  of  kindred,  other¬ 
wise  by  representation.  4.  If  there  be  a  hus¬ 
band  or  wife  and  a  mother,  and  no  issue,  in  equal 
shares  to  the  mother  and  husband  or  wife,  but 
if  the  estate  came  from  the  father,  the  father 
takes  half  instead  of  the  mother.  5.  If  there 
be  no  mother  or  issue,  then  the  brothers  and 
sisters  take  half  the  estate,  their  issue  taking  by 
representation,  and  the  father,  if  living,  receiv¬ 
ing  a  brother’s  share.  6.  If  no  issue,  nor  hus¬ 
band  or  wife,  the  mother  receives  the  whole 
estate,  unless  it  came  to  the  decedent  from  the 
father,  in  which  event  he  takes  it.  7.  If  there 
be  a  mother  or  father  and  no  issue,  and  no  hus¬ 
band  or  wife  or  father  or  brother  or  6ister  oue- 
half  of  the  estate  goes  to  the  mother  or  father 
the  other  to  the  issue  of  any  deceased  brother  or 
sister.  8.  If  there  be  a  husband  or  wife  and  no 
issue,  nor  father  or  mother,  brother  or  sister  the 
estate  goes  to  the  surviving  husband  or  wife’  9 
If  there  be  brothers  and  sisters  alone  surviving* 
the  estate  goes  to  them  in  equal  shares,  their 
issue  taking  by  representation.  10.  If  there  be 
none  of  these,  the  estate  passes  to  the  next  of 
kin,  in  equal  degree,  those  claiming  through  the 
nearest  ancestor  being  preferred.  11  The  nor 
tio.i  of  any  child  of  the  decedent  who  dies  mu 
married,  descends  to  his  brothers  and  sisters  and 
their  issue  by  representation.  12.  If  there  h« 
no  husband,  wife,  or  kindred,  the  estate  escheats 
to  the  territory  for  the  common  schools  Oomn 
Laws  of  Utah,  1870,  pp.  273-275  Comp- 

•  In  Vermont,  when  any  person  dies  seised  of 
any  lands,  tenement,  or  hereditaments  within 
the  state,  or  any  right  thereto,  or  is  entitle.!  »U 
any  interest  therein,  the  estate  descends—.! 1  t° 
equal  shares  to  hi6  children,  or  their  mnr  * 
tiles.  2.  If  he  leave  no  issue  his 
titled  to  the  whole  forever,  if  the  estate  8  en~ 
exceed  the  sum  of  one  thousand  dX^t?® 
exceeds  this  sum,  then  the  widow  is  entitled  to 


such  sum  and  one-half  of  the  remain^,.  , 
estate ;  and  the  remainder  descends  a<  tho  °fktJle 
would  if  no  widow  had  survived ;  andtf^01* 
be  no  kindred,  the  widow  is  entitled  to  the  wh T 
3.  If  there  be  no  issue  nor  widow  thr*  f«tK  “ole. 
the  whole  4.  If  there  be  neXof thST?* 
to  tbe  brothers  and  sisters  equally  and  ti.’J-  goe8 
resentatives;  and  if  his  mother  be  livintr  S'?- 
the  same  share  as  a  brother  or  sister  ^  u  kes 
of  the  relatives  above  named  survive,  then  ft T 
scends  in  equal  shares  to  the  next  of  kin  in  c 
degree  ;  but  no  person  is  entitled  by  riedu  ofL^ 
rotation.  6.  The  degrees  of  kindred  are  com 
puted  according-  to  the  rules  of  the  civil  C T,i' 

hW  71Tfd,nnht‘nt8  eq,Ually  with  whole 
blood.  7.  If  there  be  no  kindred,  it  escheats  to 

the  town  for  the  use  of  the  schools.  Genl  Statl 
1S63,  c.  50,  §§  1-3.  ctat8- 

In  Virginia,  when  a  person  having  title  to  anv 
real  estate  of  inheritance  dies  intestate  as  to  such 
estate,  it  descends— 1.  To  his  children  and  their 
descendants.  2.  If  there  be  none  such,  to  the 
father.  3.  If  no  father,  to  the  mother  and  bro¬ 
thers  and  sisters  and  their  descendants.  4.  If 
there  be  none  of  those,  then  one-half  goes  to  the 
paternal ,  the  other  to  the  maternal,  kindred,  as 
follows  (1)  to  the  grandfather;  (2)  to  the 
grandmother,  uncles  and  aunts  on  the  same 
6ide,  and  their  descendants;  (3)  to  the  great¬ 
grandfathers  or  great-grandfather ;  (4)  to  the 
great-grandmothers,  or  great-grandmother,  and 
the  brothers  and  sisters  of  the  grandfathers  and 
grandmothers,  and  their  descendants ;  and  so  on, 
passing  to  the  nearest  lineal  male  ancestors,  and 
for  want  of  these,  to  the  nearest  lineal  female 
ancestors  in  the  6ame  degree,  aud  their  descend¬ 
ants.  5.  If  there  be  no  paternal  kindred,  the 
whole  estate  goes  to  the  maternal  kindred ;  and 
vice  versd.  6.  If  there  be  neither  paternal  nor 
maternal  kindred,  the  whole  goes  to  the  husband 
or  wife  of  the  intestate ;  and  if  the  husband  or 
wife  be  dead,  their  kindred  take  the  estate,  in 
the  same  manner  as  though  they  had  survived 
the  intestate,  and  died.  7.  Collaterals  of  the 
half-blood  inherit  only  half  as  much  as  those  of 
the  whole  blood.  But  if  all  the  collaterals  be  of 
the  half-blood,  the  ascending  kindred  (if  any) 
have  double  portions.  8.  When  the  estate  goes 
to  children,  or  to  the  mother,  brothers  and 
sisters,  or  to  the  grandmothers,  uncles  and 
aunts,  or  to  any  of  his  female  lineal  ancestors, 
with  the  children  of  his  deceased  lineal  ancestors, 
male  and  female,  in  the  same  degree,  they  take 
per  capita  ;  but  if  the  degrees  are  unequal,  they 
take  per  stirpes.  Va.  Code,  1873,  e.  119,  p.  91  *• 

In  Tei'ritory ,  the  real  estate  of  an 

intestate  descends — 1.  If  the  decedent  leaves  a 
surviving  husband  or  wife  and  only  one  child,  m 
equal  shares  to  each.  2.  If  more  than  one  child, 
one-third  to  the  surviving  consort  and  the  re¬ 
mainder  to  the  children  in  equal  shares ;  and  to 
the  children  of  a  deceased  child  by  right  of  J’pp’ 
resentation.  3.  If  there  be  no  issue,  one-halt  to 
the  surviving  consort,  and  one-half  to  the  lather 
and  mother,  or  to  the  survivor  of  them.  4.  l 
the  brothers  and  6isters  in  equal  shares.  j>.  A 
the  surviving  consort.  6.  To  the  uext  of  kin, 
those  claiming  through  the  nearest  ancesto 
being  preferred  to  those  claiming  through  on 
more  remote.  Hubbell’s  Legal  Directory,  188t 

1881,  p.  408.  ... 

In  Virginia,  the  rule  of  descent  is  tn 

same  as  in  Virginia.  West  Va.  Code,  I860,  P* 
484.  6 

In  Wisconsin,  when  any  person  dies  seised  o 
any  lands,  tenements,  or  hereditaments,  or 
any  right  thereto,  or  entitled  to  any 
therein,  in  fee-simple  or  for  the  life  of  anot * 
not  having  lawfully  devised  the  same,  they  a 
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- — ^rTTTaual  Shares  to  children,  and  the 
acead-;1-  .deceased  child  by  right  of  represen- 
issue  of  »u>  .f  there  be  n0  child,  then  to  his 
tatiou;  de6Cendants,  equally,  if  they  are  all 
other  line**  .  ree  0f  kindred  to  the  intestate  ; 
in  the  same  t0  tbe  right  0f  representa- 

otherw ^  be  n0  jSgUe,  then  to  the  widow 
tion;  i,fr  and  after  her  decease  to  his  father ; 
for,1? there  be  no  issue  or  widow,  then  to  his 
am  t 1  nr  the  survivor  of  them.  3.  If  there  be 
parents*  ^  widoW>  father  nor  mother,  his 

D°  l^sreuds  in  equal  shares  to  his  brothers 
^dsters  and  the  children  of  such  by  right  of 
aIld  pntotion.  4.  If  no  issue,  widow,  father, 
^PJrL  brother,  nor  sister,  the  estate  descends 
Sthe next  of  kin,  in  equal  degree,  except  that 
claiming  through  the  nearest  ancestors  are 
referred  to  those  claiming  through  an  ancestor 
more  remote.  5.  That  if  any  person  die,  leaving 
^veral  children,  or  leaving  one  child  and  the 
issue  of  one  or  more  other  children,  aud  any 
such  surviving  child  shall  die  under  age  and  not 
bavin*  been  married,  all  the  estate  that  came  to 
the  deceased  child  by  inheritance  from  such  de¬ 
ceased  parent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  their 
issue  by  right  of  representation.  6.  If,  at  the 
death  of  such  child  under  age,  all  the  other 
children  of  such  deceased  parent  are  also  dead, 
and  any  of  them  have  left  issue,  the  estate  that 
came  to  6uch  child  by  inheritance  from  such 
parent  descends  to  all  the  issue  of  other  children 
of  the  same  parent  equally,  if  they  are  in  the 
same  degree  of  kindred  to  the  said  child,  other¬ 
wise  according  to  the  right  of  representation.  7. 
If  there  be  no  widow  nor  kindred,  the  estate 
escheats  to  the  people  of  the  state  for  the  use  of 
the  primary  school  fund.  8.  The  degrees  of 
kindred  are  computed  according  to  the  rules  of 
the  civil  law ;  and  kindred  of  the  half-blood  in¬ 
herit  equally  with  those  of  the  whole  blood,  in 
the  same  degree,  unless  the  inheritance  be  an¬ 
cestral,  in  which  case  those  who  are  not  of  the 
blood  of  such  ancestor  are  excluded.  Wise.  Rev. 
Stat.  1878,  c.  102,  p.  047. 

In  Wyoming,  the  real  estate  of  an  intestate  de- 
Bcendg-^One-half  to  the  surviving  husband  or 
and  the  residue  to  the  surviving  children 
°r  the  descendants  of  children  ;  if  there  be  no 
n?r.  Ascendants  thereof,  three-fourths 
t  :?e  surviving  husband  or  wife,  and  one-fourth 
^ther  and  father  or  the  survivor  of  them  ; 
v*in  &1A  tbe  estate  does  not  exceed  in 

t  v>10, 000,  then  the  whole  thereof  descends 

Dow  6u*jvivin&  husband  or  wife,  absolutely. 
Exoph-  •  tenancy  by  curtesy  are  abolished, 
demon/* ln  iCa2?8  ab°ve  enumerated,  real  estate 
dpRPAn!}^'  To  the  surviving  children  and  the 
To  thp  fwv?  °f  ckUdren  by  representation.  2. 
their  a  Iathe!’»  mother,  brothers,  or  sisters,  and 
&ran(]f,?Kendant8  b>f  representation.  3.  To  the 
their  (Ipcoj  £rand mother,  uncles,  aunts,  and 
ofthehoifKi  1 18 by representation.  4.  Children 
whole  hi^  Inherit  the  same  as  those  of  the 
blood  5?^  c°Hateral  relations  of  the  half- 
blood  if  tR  a  l  ^  muc*h  as  those  of  the  wrhole 
be  any  tbe  last-named  living. 
J0Inlng,  Comp.  Laws,  1873,  p.  286. 

PERSONJE.  Descrip- 
happens  ?T°n‘  In  it  frequently 

tcripiia  lat  ^ 1(3  y°rd  heir  is  used  as  a  de- 
nation  '*  lt  ls  *ben  a  su^ieient  desig¬ 

ners  desr  le.Person-  In  criminal  cases,  a 
can  be  Persori(2  or  addition,  if  false. 

Abatement  advantage  of  only  by  pica 
ent’  1  Mete.  Mass.  151. 


m 


A  written  account  of  the  state  and  condi 
t.on  ot  personal  property,  titles,  papers,  and 
the  like  It  is  a  kind  of  inventory,  but  is 

diHon^fh  "  m  ascertaining  the  exact  con¬ 
dition  of  the  property,  and  is  without  any 
appraisement  of  it.  3 

In  Pleading.  One  of  the  rules  which  re<»- 
iilate  the  law  of  variance  is  that  allegations  of 
matter  of  essential  description  should  be 
proved  as  laid.  It  is  impossible  to  explain 
with  precision  the  meaning  of  these  words; 
and  the  only  practical  mode  of  understanding 
the  extent  ot  the  rule  is  to  examine  some  erf 
the  leading  decisions  on  the  subject,  and  then 
to  apply  the  reasoning  or  ruling  contained 
therein  to  other  analogous  cases.  With  re¬ 
spect  to  criminal  law,  it  is  clearly  established 
that  the  name  or  nature  of  the  property  stolen 
or  damaged  is  matter  of  essential  descrip¬ 
tion.  Thus,  for  example,  if  the  charge  is  one 
of  firing  a  stack  of  hay,  and  it  turns  out  to 
have  been  a  stack  of  wheat,  or  if  a  man  is  ac¬ 
cused  of  stealing  a  drake,  and  it  is  proved  to 
have  been  a  goose,  or  even  a  duck,  the  vari¬ 
ance  is  fatal.  1  Taylor,  Ev.  §  233. 

DESERTION.  In  Criminal  Law.  An 

offence  which  consists  in  the  abandonment  of 
the  public  service,  in  the  army  or  navy,  with¬ 
out  leave. 

An  absence  without  leave,  with  the  inten¬ 
tion  of  returning,  will  not  amount  to  desertion ; 
115  Mass.  336;  2  Sumn.  373;  3  Story,  108. 

Every  soldier  who  deserts  the  service  of  the 
United  States  shall  be  liable  to  serve  for  such 
period  as  shall,  with  the  time  he  may  have  served 
previous  to  his  desertion,  amount  to  the  full  teim 
of  his  enlistment ;  and  such  soldier  shall  be  tried 
by  a  court-martial  and  punished,  although  the 
term  of  his  enlistment  may  have  elapsed  previous 
to  his  beintr  apprehended  and  tried.  Art.  48. 

Bv  the  articles  of  war  it  i6  enacted  that  any 
officer  or  soldier  who,  having  received  pay,  or 
having  been  duly  enlisted  in  the  service  of  the 
United  States,  deserts  the  same,  shall  in  time  of 
war  suffer  death,  or  such  other  punishment  as  a 
court-martial  may  direct;  and  in  time  of  peace, 

any  punishment,  excepting  death,  which  a  court- 

martial  may  direct.  Art.  20. 

Bv  the  articles  for  the  government  of  the  navy, 
art  4,  it  is  enacted  that  the  punishment  of  death, 
or  such  punishment  as  a  court-martial  may  »d 
iudU  mav  be  inflicted  on  any  person  in  the  naval 
service  who  in  time  of  war  deserts  or  entices 
others  to  desert ;  and 

as  a  court-martial  may  ,j  e  of  peace 

on  any  person  in  the  navy,  who  in  time  oi  p 
deserts  or  entices  others  to  desert. 

The  net  by  which  a  man  abandons  bis  wi  e 

and  children,  or  either  of  them. 

On  proof  of  desertion, tbe  c°u™cJnflren 
the  power  to  grant  the  w'fo  ^  And  a  eon_ 

as  have  been  deserted,  -  .  *gband  or  wife, . 

tinued  desertion  by  «  .  entitlesthe  party 

after  a  certain  lapse  of  time,  ^  ^ 

deserted  to  a  divorce**  aetual  breaking 

There  must,  however,  ne. i 
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off  of  matrimonial  cohabitation,  and  an  inten¬ 
tion  to  desert  in  the  mind  of  the  offender ;  43 
Conn.  313;  SO  Gratt.  307 ;  89  Penn.  173. 

DESERTION  OF  A  SEAMAN.  The 

abandonment,  by  a  sailor,  of  a  ship  or  vessel, 
in  which  he  had  engaged  to  perform  a  voyage, 
before  the  expiration  of  his  time,  and  without 
leave. 

Desertion  without  just  cause  renders  the 
sailor  liable  on  his  shipping  articles  for  dam¬ 
ages,  and  will,  besides,  work  a  forfeiture  of 
his  wages  previously  earned ;  3  Kent,  155.  It 
has  been  decided  in  Englaud  that  leaving 
the  ship  before  the  completion  of  the  voyage 
is  not  desertion,  in  case, —  /irs/,  of  the  sea¬ 
man’s  entering  the  public  service,  either  vol¬ 
untarily  or  by  impressment;  and,  second , 
when  he  is  compelled  to  leave  it  by  the  inhu¬ 
man  treatment  of  the  captain ;  2  Esp.  269;  1 
Beil,  Com.  514  ;  2  C.  Rob.  232.  And  see  1 
Suinn.  373 ;  2  Pet.  Adm.  S93  ;  3  Story,  109. 

To  justify  the  forfeiture  of  a  seaman’s 
wages  for  absence  for  more  than  forty-eight 
hours,  under  the  provisions  of  the  act  of  con¬ 
gress  of  July  20,  1790,  an  entry  in  the  log¬ 
book  of  the  fact  of  his  absence,  made  by  the 
officer  in  cliarge  of  it  on  the  day  on  which  he 
absented  himself,  and  giving  the  name  of  the 
ab-ent  seaman  as  absent  without  permission, 
is  indispensable;  1  Wash.  C.  C.  48;  Gilp. 
212,  296. 

Receiving  a  marine  again  on  board,  and  his 
return  to  duty  with  the  assent  of  the  master, 
is  a  waiver  of  the  forfeiture  of  wages  previ¬ 
ously  incurred ;  1  Pet.  Adm.  160. 


44  to  the  eldest  son  ”  of  A  would  be  ade^' 
tion  of  the  person.  See  1  Roper,  L 

DESIRE.  The  word  desire,  in  1  ^\\ 
raises  a  trust,  where  the  objects  of  that  de^ 
are  specified  ;  1  Caines,  84.  ^ 

DESLINDE.  In  Spanish  Law.  Tv 

act  of  determining  and  indicating  the  boon/ 
aries  of  an  estate,  county,  or  province. 

DESMEMORIADOS.  In  Spanish 
Law.  Persons  without  memory.  Whit* 
New  Recop.  lib.  1,  tit.  2,  c.  1,  §  4. 

DESPACHEURS.  The  name  given,  in 
some  countries,  to  persons  appointed^  settle 
cases  of  average.  Ord.  Hamb.  t.  21,  art.  10. 

DESPATCHES.  Official  communica¬ 
tions  of  official  persons  on  the  affairs  of  gov¬ 
ernment. 

In  general,  the  bearer  of  despatches  is  en¬ 
titled  to  all  the  facilities  that  can  be  given 
him,  in  his  own  country,  or  in  a  neutral  state: 
but  a  neutral  cannot,  in  general,  be  the  bearer 
of  despatches  of  one  of  the  belligerent  par¬ 
ties  ;  6  C.  Rob.  465.  See  2  Dods.  54;  1 
Edw.  274. 

DESPERATE.  Of  which  there  is  no 
hope. 

This  term  is  used  frequently  in  making  an 
inventory  of  a  decedent’s  effects,  when  a  debt 
is  considered  so  bad  that  there  is  no  hope  of 
recovering  it.  It  is  then  called  a  desperate 
debt,  and,  if  it  be  so  retprned,  it  will  be 
vrima  facie  considered  as  desperate.  See 
Toller,  Ex.  248  ;  2  Will.  Ex.  644  ;  1  Chitty, 
Pr.  580. 


DESIGN.  As  a  term  of  art,  the  giving  of 
a  visible  form  to  the  conceptions  of  the  mind, 
or  invention;  4  Wash.  C.  C.  48.  See  Copy¬ 
right.  Patents.  As  used  in  an  indictment 
see  2  Mass.  128. 

DESIGNATIO  PERSON2E.  The  de¬ 
scription  contained  in  a  contract  of  the  per¬ 
sons  who  are  parties  thereto. 

In  ail  contracts  under  seal  there  must  be 
some  dengnatio  ptrtoua.  In  general,  the 
names  of  the  parties  appear  in  the  bodv  of 
the  deed  “  between  A  B.  of,  etc.,  of  the* one 
part,  and  L  1).  of,  etc.,  of  the  other  part,” 
being  the  common  formula.  But  thereis  a 
sufficient  designation  and  description  of  the 
P"T  t0  if  *"harged  if  bis  name  is  written  at 

Jt  th*  rmirn,:  1 U1-  R^m.  2, 

1  balk.  214;  2  B.  &  P.  359.  *  ’ 

When  a  person  is  described  in  the  bodv  of 
the  instrument  bv  the  name  of  James,  and  he 
signs  the  name  of  John,  on  being  s^d  bv  the 

latter  name  he  «u«ot  deny  it;  3  Taunt.  505; 

Cro.  Eliz.  n.  (a),  bee  H  A  F 

594 ;  3  P.  &  I>.  271.  '  **• 

DESIGNATION.  The  expression  u*ed 
bv  a  testator  to  denote  a  person  or  • 

stead  of  the  name  itself.  ^  W  thmS>  ^ 

A  bequest  of  the  farm  which  the  testator 
bought  at  a  person  named,  or  of  . 
which  he  owns,  painted  bv  a  certain 
would  be  a  designation  of  the  thing.  * 


DESPITUS.  A  contemptible  person. 
Fleta,  1.  4,  c.  5.  §  4. 

DESPOT.  This  word,  in  its  original  and 
most  simple  acceptation,  signifies  master  and 
supreme  lord  ;  it  is  synonymous  with  monarch : 
but  taken  in  bad  part,  as  it  is  usually  em¬ 
ployed,  it  signifies  a  tyrant.  In  some  states, 
despot  is  the  title  given  to  the  sovereign* 
king  is  given  in  others. 

DESPOTISM.  That  abuse  of  govern¬ 
ment  where  the  sovereign  power  is  not  di¬ 
vided,  but  united  in  the  hands  of  a  single 
man,  whatever  may  be  his  official  title,  h 
is  not,  properly,  a  form  of  government.  T°u  - 
Her,  Dr.  Civ.  Fr.  tit.  pr£L  n.  32;  Ruther- 
forth,  Inst.  b.  1,  c.  20,  §  1. 

DESRENABLE.  Unreasonable.  Brit¬ 
ton,  c.  121. 

DESTINATION.  The  intended  »PPIic** 
tion  of  a  thing 

For  example,  when  a  testator  T0.* 
hospital  a  sum  of  money  to  be  /PP^V. 
erecting  buildings,  he  is  said  to  gi*e  * 
nation  to  the  legacy.  Mi  11- stones  taken  ou 
ot  a  mill  to  be  picked,  and  to  be  return1 
have  a  destination,  and  are  considered  rr 
estate,  although  detached  from  the 
Heirlooms,  although  personal  chattels 
by  their  destination,  considered  red 
and  money  agreed  or  directed  to  be 
in  land  is  treated  as  real  property ; 


destroy 
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determination 


■^TTtWLCoiii.  2 ;  Erskine,  Inst.  2.  2.  14  ; 

g*L  Eq-  b-  C*  6’  §  9>  866  EA8EMENT  5 

FTnCommon  Law.  The  port  at  which  a 
i,;n  is  to  end  her  voyage  a  called  her  port  of 
s'llP.  Pardessus,  n.  600. 


phrases  “‘‘port  of  destination”  and 
..port  of  discharge”  are  not  equivalent;  5 
Mass.  404. 

DESTROY.  In  the  act  of  congress  pun- 
fehimr  with  death  any  one  destroying  vessels, 
it  means  to  unfit  the  vessel  for  service,  be- 
vond  the  hopes  of  recovery,  by  ordinary 
means;  1  Wash.  C.  C.  363;  4  Dali.  412. 
DESUETUDE.  Disuse. 

DETAINER.  Detention.  The  act  of 
keeping  a  person  against  his  will,  or  of  with¬ 
holding  the  possession  of  goods  or  other  per¬ 
gonal  or  real  property  from  the  owner. 

Detainer  and  detention  are  pretty  much  synony¬ 
mous.  If  there  be  any  distinction,  it  is  perhaps 
that  detention  applies  rather  to  the  act  consid¬ 
ered  as  a  fact,  detainer  to  the  act  considered  as 
something:  done  by  some  person.  Detainer  is 
more  frequently  used  with  reference  to  real  estate 
than  in  application  to  personal  property. 

All  illegal  detainers  of  the  person  amount 
to  false  imprisonment,  and  may  be  remedied 
by  habeas  corpus. 

A  detainer  or  detention  of  goods  is  either 
lawful  or  unlawful ;  when  lawful,  the  party 
having  possession  of  them  cannot  be  deprived 
of  it.  The  detention  may  be  unlawful  al¬ 
though  the  original  taking  was  lawful :  as 
when  goods  were  distrained  for  rent,  and  the 
rent  was  afterwards  paid  ;  or  when  they  were 
pledged,  and  the  money  borrowed  and  in¬ 
terest  was  afterwards  paid.  In  these  and  the 
like  cases  the  owner  should  make  a  demand, 
and,  if  the  possessor  refuses  to  restore  them, 
trover,  detinue,  or  replevin  will  lie,  at  the 
option  of  the  plaintiff. 

lhere  may  also  be  a  detainer  of  land  ;  and 
fids  is  either  lawful  and  peaceable,  or  unlawful 
aod  forcible.  The  detainer  is  lawful  where 

entry  has  been  lawful  and  the  estate  is 
held  by  virtue  of  some  right.  It  is  unlawful 
an(j  forcible  where  the  entry  has  been  unlawful 

.  Wlth  force,  and  it  is  retained  by  force 
^gainst  right ;  or  even  where  the  entry  has 
iee?  Peaceable  and  lawful,  if  the  detainer  be 
)  force  and  against  right:  as,  if  a  tenant  at 
1  should  detain  with  force  after  the  will 
a*  determined,  he  will  be  guilty  of  a  forcible 
filler;  Hawk.  PI.  Cr.  c.  64,  s.  22;  2  Chitty, 
r'  Comyns,  Dig.  Detainer ,  B  2;  8 
501*’  2i6  i  1  ^all,  240  ;  4  Johns.  198 ;  4  Bibb, 
fr  *  ^  forcible  detainer  is  a  distinct  offence 
p  n  a  forcible  entry;  8  Cow.  216.  See 

tClBLK  KNTRY  AND  DETAINER, 
or  raotice.  A  writ  or  instrument,  issued 
the  k  e  a  competent  officer,  authorizing 
a  n  * ( a  prison  to  keep  in  his  custody 
Vierein  named.  A  detainer  may  be 
0,1  wh  one  within  the  walls  of  a  prison, 

birr  ij  U(‘couot  soever  he  is  there ;  Comyns, 
icdJd  u  K  (3  B).  This  writ  was  super- 
y  1  &  2  Viet.  c.  110,  §§  1,  2.  I 


DETENTION.  The  act  of  retaining  and 
preventing  the  removal  of  a  person  or  prop¬ 
erty  . 

1  he  detention  may  be  occasioned  by  acci¬ 
dents,  as  the  detention  of  a  ship  by  calms,  or 
by  ice ;  or  it  may  be  hostile,  as  the  detention 
of  persons  or  ships  in  a  foreign  country  by 
order  of  the  government.  In  general,  the 
detention  of  a  ship  does  not  change  the  nature 
of  the  contract ;  and  therefore  sailors  will  be 
entitled  to  their  wages  during  the  time  of  the 
detention;  1  Bell,  Com.  5th  ed.  517,  519; 
Mackeldey,  Civ.  Law,  §  210. 

A  detention  is  legal  when  the  party  has  a 
right  to  the  property,  and  has  come  lawfully 
into  possession.  It  is  illegal  when  the  taking 
was  unlawful,  as  in  the  case  of  forcible  entry 
and  detainer,  although  the  party  may  have  a 
right  of  possession ;  but  in  some  cases  the 
detention  may  be  lawful,  although  the  taking 
may  have  been  unlawful ;  3  Penn.  20.  When 
the  taking  was  legal,  the  detention  mav  be 
illegal :  as,  if  one  borrow  a  horse,  to  ride  from 
A  to  B,  and  afterwards  detain  him  from  the 
owner,  after  demand,  such  detention  is  un¬ 
lawful,  and  the  owner  may  either  retake  his 
property,  or  have  an  action  of  replevin  or 
detinue;  1  Chitty,  Pr.  135.  In  some  cases 
the  detention  becomes  criminal  although  the 
taking  was  lawful,  as  in  embezzlement. 


DETERMINABLE.  Liable  to  come  to 
an  end  by  the  happening  of  a  contingency : 
as,  a  determinable  fee.  See  2  Bouvier,  Inst, 
n.  1695. 

DETERMINABLE  FEE  (also  called  a 
qualified  or  base  fee).  _  One  which  has  a  quail- 
fioation  subjoined  to  it,  and  which  must  be 
determined  whenever  the  qualification  anne*«\ 
?o7,”  a.  an  end.  A  liilion  to  .  n»n  and 
l,i9  heirs  on  the  part  of  his  father  affords  im 

§449 ;  2  Bla.  Coin.  109;  Cruise,  Dig.  tit.  1, 

S  82 

wu  - . 

^DETERMINATION.  The  decision  of 

Th 

thority:  as,  the  detenninatio  ,0  „ 

Comyns.  Din.  ion  «f  "ill "  » 

iu).  The  phrase  deft  estate  at 

Led  of  the  putting  an ^  ^  L.  ft  T. 
will.  2  Bla.  Com.  146 ,  ' 

2<>The  determination  **  ^e  end  of  the 
end  of  the  authority  ge  ;’ncg  the  authority 
return-day  ***?££*  the  principal  do- 
of  the  sheriff ;  the  1  ^  &  mere  attorney, 
termines  the  aut  J 
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detinue 


DETERMINE.  To  come  to  an  end. 
To  bring  to  an  end.  2  Bla.  Com.  121  ;  1 
Washb.  R.  P.  380. 


DETINET  (Lat.  detinere ,  to  detain ;  de¬ 
tinet,  he  detains).  In  Pleading.  An  action 
of  debt  is  said  tto  be  in  the  detinet  when  it  is 
alleged  merely  that  the  defendant  withholds 
or  unjustly  detains  from  the  plaintiff  the  thing 
or  amount  demanded. 

The  action  is  so  brought  by  an  executor,  1 
Wms.  Saund.  1;  and  so  between  the  con¬ 
tracting  parties  when  for  the  recovery  of  such 
things  as  a  ship,  horse,  etc.  ;  3  Bla.  Com. 
156. 

An  action  of  replevin  is  said  to  be  in  the 
detinet  when  the  defendant  retains  possession 
of  the  property  until  after  judgment  in  the 
action  ;  Bull.  N.  P.  52  ;  Chitty,  PI.  145. 

It  is  said  that  anciently  there  was  a  form  of 
writ  adapted  to  bringing  the  action  in  this 
form ;  but  it  is  not  to  be  fouud  in  any  of  the 
books  ;  1  Chitty,  PI.  145. 

In  some  of  the  states  of  the  United  States, 
however,  the  defendant  is  allowed  to  retain 
possession  upon  giving  a  bond  similar  to  that 
required  of  the  plaintiff  in  the  common  law 
form ;  the  action  is  then  in  the  detinet ;  3 
Sharsw.  Bla.  Com.  146,  n.  ;  5  W.  &  S.  556  ; 
8  Ark.  510;  2  Sandf.  68;  13  Ill.  315;  1 
Dutch.  390. 

The  jury  are  to  find  the  value  of  the  chat¬ 
tels  in  such  case,  as  well  as  the  damage  sus¬ 
tained.  See  Debet  et  Detinet  ;  Deti- 
nuit. 


DETINUE  (Lat.  detinere,— de ,  and  tenere , 
— to  hold  from  ;  to  withhold). 

In  Practice.  A  form  of  action  which  lies 
for  the  recovery,  in  specie,  of  personal  chat¬ 
tels  from  one  who  acquired  possession  of 
them  lawfully  but  retains  it  without  ri<rht, 
together  with  damages  for  the  detention ;  3 
Bla.  Com.  151. 


It  is  generally  laid  down  as  necessary  to  thi 
maintenance  of  this  action  that  the  original  tak 
ing  should  have  been  lawful,  thus  distinguishim 
it  from  replevin,  which  lies  in  case  the  orijrina 
is  unlawful  Brooke,  Abr.  Detimte,  21 
£6,  63.  It  is  said,  however,  by  Chitty,  that  i 
lies  in  cases  of  tortious  taking,  except  as  a  dis 
tress,  and  that  it  is  thus  distinguished  l'roni  re 
plevin,  which  lay  originally  only  where  a  distres, 

^.aSiTo  frf  \v„Cqa'£?ed>  wr2PgfuUy  ?  1  Chitty 
PI.  113,1 13.  See  3  Sharsw.  Bla.  Com.  153  ant 

notes.  In  England  this  action  has  yielded  to  th< 
more  practical  and  less  technical  action  trover 
but  was  formerly  much  used  in  the  slaveholder 
states  of  the  United  States  for  the  recovery  o 
slaves;  4  Munf.  73;  4  Ala.  231:  8  Bibb  Sin7-  1 
Ov.  187 ;  10  Ired.  134.  ’  0D’  510  >  1 

The  action  lies  only  to  recover  such  good, 
as  are  capable  of  being  identified  and  distin 
iwlicd  from  all  others-  _  i..  _ ,n- 


266  ;  5  Sneed,  562  ;  in  cases  where  tin 
fendant  had  originally  lawful  posse- 
which  he  retains  without  ri<dit  •  ]  <>*  a  i„  ‘ 
2  Mo.  45;  4  15.  Monr.  865  ;  15  id.  479 


£i  £££&££  Tohe.1Pgs  *r 

waived,  it  is  said,  and  detinue  brought  ?  f 
K  Marsh.  268  ;  14  Mo.  491 ;  IS  Ark. 

1  hat  it  lies  whether  the  taking  was  torf;7’ 
or  not,  see  18  Ala.  151  ;  9  Ala"  k“  S  * 
Mo  749.  The  property  must  be  in  exist,. ml 
at  the  time;  2  Dana,  332;  10  Ala.  123 
Ala.  N.  s.  203  ;  1  Ired.  523  ;  see  10  All 
123;  23  Ala.  n.  8.  377;  13  Mo.  612-12 
Ark.  368  ;  but  need  not  be  in  the  possession 
of  the  defendant ;  1  Dana,  110;  3  id.  36-  5 
Yerg.  301 ;  1  Brev.  301  ;  3  Miss.  304;’  19 
Ala.  n.  s.  491  :  Herapst.  Ill ;  23  Mo.  389* 
18  B.  Monr.  86.  See  4  D.  &  B.  458*  10 
Ired.  124. 


The  plaintiff  must  have  had  actual  posses¬ 
sion,  or  a  right  to  immediate  possession;  2 
Mo.  45;  1  Wash.  Ya.  308;  3  Munf.  122;  4 
id.  72;  4  Bibb,  518;  7  Ala.  n.  8.  189;  6 
Ired.  88;  2  Jones,  No.  C.  168;  2  Md.  Ch. 
Dec.  178;  but  a  special  property,  as  that  of 
a  bailee,  with  actual  possession  at  the  time  of 
delivery  to  the  defendant,  is  sufficient;  2 
Wms.  Saund.  47  b,  c,  d;  9  Leigh,  158 ;  Cam. 
&  N.  416;  1  Miss.  315;  5  id.  742;  4  B. 
Monr.  365 ;  2  Mo.  45 ;  22  Ala.  534.  A  de¬ 
mand  is  not  requisite,  except  to  entitle  the 
plaintiff  to  damages  for  detention  between  the 
time  of  the  demand  and  that  of  the  commence¬ 
ment  of  the  action  ;  1  Bibb,  186  ;  4  id.  340; 

1  Mo.  9  ;  14  id.  491  ;  3  Litt.  46  ;  3  Munf. 
122;  8  Ala.  279  ;  12  Ala.  n.  s.  135 ;  Ilempst. 
179. 

The  declaration  may  state  a  bailment  or 
trover;  though  a  simple  allegation  that  the 
goods  came  to  the  defendant’s  hands  is  suffi¬ 
cient;  Brooke,  Abr.  Detinue,  10.  The  bail¬ 
ment  or  trover  alleged  is  not  traversable, 
Brooke,  Abr.  Detinue,  1,  2,  50.  It  must  de¬ 
scribe  the  property  with  accuracy  ;  2  111.  206  ; 
13  Ired.  172;  2  Greene,  Iowa,  266. 

The  plea  of  non  detinet  is  the  general  issue, 
and  special  matter  may  be  given  in  evidence 
under  it;  Co.  Litt.  283;  16  E.  L.  &Eq.  5145 

2  Munf.  329  ;  4  id.  301  ;  6  Humphr.  108  ; 
Ala.  n.  s.  136  ;  including  title  in  a  third  per¬ 
son  ;  3  Dana,  422;  17  Ala.  303;  12  Ala.  *• 
s.  823 ;  eviction,  or  accidental  loss  bj 
bailee  ;  3  Dana,  36. 

The  defendant  in  this  action  frequen  , 
prayed  garnishment  of  a  third  person,  * 
he  alleged  owned  or  had  an  interest  m 
thing  demanded  ;  but  this  he  could  no 
without  confessing  the  possession  of  the  t 11  r 
demanded,  and  making  privity  of  bai  me?  1 
Brooke,  Abr.  Garnishment,  1,  / 

3.  If  the  prayer  of  garnishment  was.allo'  > 
a  sci.  fa.  issued  against  the  person  name 
garnishee.  If  he  made  default,  the  p^1  , 

recovered  against  the  defendant  the  c  18  . 
demanded,  but  no  damages.  If  tbe,  Pa 
shee  appeared,  and  the  plaintiff  made  de  . 
the  garnishee  recovered.  If  both  *)PPe  j. 
an<l  the  plaintiff  recovered,  he  had  jm  P  1 
against  the  defendant  for  the  chattel  dem» 
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77m\  a  distringas  in  execution  ;  and  against 
2  Garnishee  a  judgment  for  damages,  and  a 
*rcjP  :n  execution. 

fi-lt  judgment  is  in  the  alternative  that  the 
,  •  VrtWnverthe  goods,  or  the  value  thereof 
Kcannot  have  tfe  property  itself;  9  Ala. 
‘m  K  N.  s.  189  ;  5  Munf.  166 ;  1  Bibb, 
12-  7  B.  Monr.  421;  4  Yerg.  470;  8 

flumphr.  406  ;  5  Mp.  489  ;  4  Ired  Eq.  118J 
7  Gratt.  343;  4  Tex.  184;  12  id.  54;  with 
damages  for  the  detention ;  4  Ala.  221 ;  1 
Ired." 523;  13  Mo.  612;  8  Gratt.  578;  16 
Ala.  N.  s.  271 ;  and  full  costs. 

The  verdict  and  judgment  must  be  such 
that  a  special  remedy  may  be  had  for  a  re¬ 
covery  of  the  goods  detained,  or  a  satisfaction 
in  value  for  each  parcel  in  case  they  or  either 
of  them  cannot  be  returned ;  7  Ala.  N.  s. 
189,  807 ;  4  Yerg.  570 ;  2  Humphr.  59 ;  5 
Miss.  489 ;  3  T.  B.  Monr.  59 ;  6  id.  52 ;  4 
Dana,  58;  3  B.  Monr.  313. 

DETINUE  OP  GOODS  IN  FRANK 
MARRIAGE.  A  writ  formerly  available 
to  a  wife  after  a  divorce,  for  the  recovery  of 
the  goods  given  with  her  in  marriage ;  Moz. 
&  W.  Die. 


DETINUIT  (Lat.  he  detained). 

In  Pleading.  An  action  of  replevin  is 
said  to  be  in  the  detinuit  when  the  plaintiff' 
acquires  possession  of  the  property  claimed 
by  means  of  the  writ.  The  right  to  retain  is, 
of  course,  subject  in  such  case  to  the  judgment 
of  the  court  upon  his  title  to  the  property 
claimed;  Bull.  N.  P.  521. 

The  declaration  in  such  case  need  not  state 
the  value  of  the  goods ;  6  Blackf.  469 ;  7 
Ala.  n.  s.  189. 

The  judgment  in  such  case  is  for  the  dam¬ 
age  sustained  by  the  unjust  taking  or  deten¬ 
tion,  or  both,  if  both  were  illegal,  and  for 
COsts;  4  Bouvier,  Inst.  n.  3562. 
deuterogamy.  Where  one  marries 

8  wife  after  the  death  of  a  former  wife. 

DEVASTATION.  Wasteful  use  of  the 
Property  of  a  deceased  person  :  as,  for  ex- 
lu'agant  funeral  or  other  unnecessary  ex- 
2  Bla.  Com.  508. 

^DEVASTAVIT.  A  mismanagement  and 
trn  r  '  an  executor,  administrator,  or  other 
I- stee>  °f  the  estate  and  effects  trusted  to 
as  SUch,  by  which  a  loss  occurs, 
the  evastav*t  by  direct  abuse  takes  place  when 
(,ln|.tXt’cutor,  administrator,  or  trustee  sells, 
intnw  i  ’  or.  conv«rts  to  his  own  use  goods 
ti0n  to  him  ;  Comyns,  Dig.  Administra - 
3  It..  ’  r(Jieases  a  claim  due  to  the  estate  ; 
43  •  7  °t’  Abr.  700;  Hob.  266  ;  Cro.  Eliz. 

tender/.  i3'  404  ?  9  Mass.  352  i  or  sur" 
376  •  o  p  ease  below  its  value  ;  2  Johns.  Cas. 
instance  Wm.s*  330  i  68  N.  C.  537.  These 
Waste  of  ,  ' mtmtly  show  that  any  wilful 

direct  ,i  * le  Property  will  be  considered  a 

jj  Uevastavit. 

(i|iprulyS,ari^  by  mal-administration  most  fre- 
*hieh  w!?'rs,  b7  ^e  payment  of  claims 
ML  ;rs  ^ue  nor  owing,  or  by  paying 

1  ot  the  order  in  whicn  they  ought  to 


be  paid,  or  by  the  payment  of  legacies  before 
all  the  debts  are  satisfied ;  4  S.  &  R.  394  •  5 
Rawle,  266  ;  110  Mass.  195. 

Devastavit  by  neglect.  Negligence  on  the 
part  ot  an  executor,  administrator,  or  trustee 
may  equally  tend  to  the  waste  of  the  estate  as 
the  direct  destruction  or  mal-administration  of 
the  assets,  and  render  him  guilty  of  a  devasta¬ 
vit.  The  neglect  to  sell  the  goods  at  a  fair 
price  within  a  reasonable  time,  or,  if  they  are 
perishable  goods,  before  they  are  wasted,  will 
be  a  devastavit;  and  a  neglect  to  collect  a 
doubtful  debt  which  by  proper  exertion  might 
have  been  collected  will  be  so  considered. 
Bacon,  Abr.  Executors,  L. 

The  law  requires  from  trustees  good  faith 
and  due  diligence,  the  want  of  which  is  pun¬ 
ished  by  making  them  responsible  for  the 
losses  which  may  be  sustained  by  the  property 
intrusted  to  them  :  when,  therefore,  a  party 
has  been  guilty  of  a  devastavit,  he  is  required 
to  make  up  the  loss  out  of  his  own  estate. 
See  Comyns,  Dig.  Administration,  I;  11 
Viner,  Abr.  306  ;  Belt,  Suppl.  to  Ves.  209 ; 
1  Vern.  328;  7  East,  257  ;  1  Binn.  194;  1 
S.  &  R.  241;  39  Penn.  218;  1  Johns.  396  ; 
1  Caines,  Cas.  96 ;  Bacon,  Abr.  Executors , 
L;  11  Toullier,  58,  59,  n.  48. 

The  return  of  nulla  bona  testatoris  nec 
propria  and  a  devastavit  to  the  writ  ol  execu¬ 
tion  de  bonis  testatoi-is,  in  an  action  against 
an  executor  or  administrator,  is  called  a  devas¬ 
tavit.  Upon  this  return  the  plaintiff  may 
forthwith  sue  out  an  execution  against  the 


person  or  property  of  the  executor  or  admin¬ 
istrator  in  as  full  a  manner  as  in  an  action 
against  him  sued  in  his  own  right.  I  Ins  is 
not,  however,  a  common  use  of  the  word ; 
Brown,  Die. 

DEVENERUNT  (Lat.  devenire,  to  come 
tol  A  writ,  now  obsolete,  directed  to  the 
kind’s  escheators  when  any  of  the  king  s 
tenants  in  capite  dies,  and  when  his  son  and 
heir  dies  within  age  and  in  the  king  s  custody, 
commanding  the  escheat,  or  that  by  the  oaths 
of  twelve  good  and  lawful  men  they  shall  in¬ 
quire  what  lands  or  tenements  by  the  death 
of  the  tenant  have  come  t°  thekmg  }• 
3(50;  Terms  de  la  Ley,  Keilw.  19J  a, 
Blount ;  Cowel. 

DEVIATION.  In  Insurance.  Varying 
fronfthe  risks  insured  against,  #8  descri^ 

ill  the  policy,  without  necessity  or  jus  cause, 

after  the  risk  has  begun.  1  1  lull,  i  9 
et  seq. ;  1  Arnold,  Ins.  A^  etjeq^  ^ 

Anv  unnecessary  or  unexcu  t  £  ing 
from 'the  usual  or  f  nernl  mode  of  car  y  ^ 
the  voyage  insured,  lo  Am.  ^ 


°the 


on 


see  also  9  Mass.  436.  .  ;g  n0t  a  de- 

The  mere  intention  to  <  ^  #  ^at 

viation.  Usage,  m  *  ..  manner  in  which 
weight  in  determining  olltract  being  un- 
thc  risk  is  to  be  ™n;TTreforcnce  thereto  m 
derstood  to  have  impl^  gti  ulat;0ns  to  the 
the  absence  jPj  xii.  sects.'-vm- , 

«!>»?•,£.  SS41  >8  Mo.193! 
38  Me.  414  ,  00 
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19  N.  Y.  372.  A  variation  from  risks  de¬ 
scribed  in  the  poliey  from  a  necesssity  which 
is  not  inexcusably  incurred  does  not  forfeit 
the  insurance ;  1  Phill.  Ins.  §  1018  :  as  to 
seek  an  intermediate  port  for  repairs  neces¬ 
sary  for  the  prosecution  of  the  voyage ;  1 
Phill.  Ins.  §  1019;  changing  the  course  to 
avoid  disaster;  1  Phill.  Ins.  §  1023;  delay 
in  order  to  succor  the  distressed  at  sea ;  1 
Phill.  Ins.  §  1027  ;  6  East,  54 ;  2  Cra.  240, 
258;  2  Wash.  C.  C.  80 ;  1  Sumn.  328; 
damage  merely  in  defence  against  hostile 
attacks;  1  Phill.  Ins.  §  1030. 

This  title  is  fully  treated  of  in  15  Am.  L. 
Rev.  108. 

Change  of  risk  in  insurance  against  fire,  so 
as  to  render  the  insured  subject,  or  its  sur¬ 
roundings,  or  the  use  made  of  it,  different 
from  those  specified  in  the  application,  will 
discharge  the  underwriters;  1  Phill.  Ins.  § 
1036;  17  Barb.  11;  2  N.  Y.  210;  7  Cush. 
175;  8  id.  583  ;  6  Gray,  185;  19  Penn.  45  ; 
13  B.  Monr.  282  ;  23  Mo.  453  ;  4  Zabr.  447  ; 
1  Dutch.  54  ;  4  Wis.  20. 

Change  of  risk  under  a  life-policy  in  con¬ 
travention  of  its  express  provisions  will  defeat 
it,  in  like  manner;  1  Phill.  Ins.  §  1039; 
though  such  a  policy  does  not  appear  to  have 
any  implied  conditions  other  than  those  rela¬ 
tive  to  fraud  common  to  all  contracts. 

The  effect  of  a  deviation  in  all  kinds  of 
insurance  is  to  discharge  the  underwriters 
whether  the  risk  is  thereby  enhanced  or  not ; 
and  the  doctrine  applies  to  lake  and  river 
navigation  as  well  as  that  of  the  ocean  •  1 
Phill.  Ins.  §  987. 

In  Contracts.  A  change  made  in  the  pro¬ 
gress  of  a  work  from  the  original  plan  agreed 
upon. 

When  the  contract  is  to  build  a  house  ac¬ 
cording  to  the  original  plan,  and  a  deviation 
takes  place,  the  contract  must  be  traced  as  far 
as  possible,  and  the  additions,  if  any  have 
been  made,  must  be  paid  for  according  to  the 
usual  rate  of  charging ;  3  B.  &  Aid.  47.  And 
see  1  Ves.  60;  13  id.  73,  81 ;  14  id  413-  « 
Johns.  Ch.  38;  3  Cra.  270;  5  id  262  •  9 

Pick.  298  ;  Chitty,  Contr.  168.  ’ 

The  Civil  Code  of  Louisiana,  art.  2763 
provides  that  when  an  architect  or  other  work¬ 
man  has  undertaken  the  building  of  a  house 
by  the  job,  according  to  a  plot  agreed  on  be¬ 
tween  him  and  the  owner  of  the  ground  he 
cannot  clann  an  increase  of  the  price  am-’eed 
on,  on  the  plea  of  the  original  plot  having'been 
changed  and  extended,  unless  he  can  prove 
that  such  changes  have  been  made  in  com!  i 
anee  with  the  wishes  of  the  proprietor.  P* 

DEVISAVIT  VEL  NON  Tn  n 

The  name  of  an  issue  sent  out  of  a  t^of 
chancery,  or  one  which  exercises  1 

risdiction,  to  a  court  of  law  t0Sv,T 
of,,  paper  averted  ,„„l  den’w 
ascertain  whether  or  not  the  testator  di dd° 
vise,  or  whether  or  not  that  na«o  ae* 
will;  7  Brown,  IJ.  C.  437.  2  'a .1 r  Was  ^is 
Penn.  21.  ’  2  Atk-  424 ;  5 


DEVISE.  A  gift  of  real  propertTl 
person’s  last  will  and  testament;  1  }  by  a 

The  term  devise,  properly  and  technicallv 
plies  only  to  real  estate ;  the  object  of  the  a  ap' 
must,  therefore,  be  that  kind  of  propertJ “1 “SX* 
Abr.  c.  36,  nn.  62-74.  But  it  is  also«L\Hlll> 
improperly  applied  to  a  bequest  or  lega™  T* 

A  general  devise  of  lafids  will  pass  a  rever 
sion  m  fee,  even  though  the  testator  had  other 
lands  which  will  satisfy  the  words  of  the  de¬ 
vise,  and  although  it  be  highly  improbable 
that  he  had  in  mind  such  reversion-  3  p 
Wms.  56;  3  Atk.  492;  Cowp.  808*  3 
Brown,  P.  C.  408;  4  Brown,  Ch.  338  •  1 
Mete.  Mass.  281  ;  8  Ves.  256  ;  15  id.  396! 

A  general  devise  will  pass  leases  for  y ears, 
if  the  testator  have  no  other  real  estate  upon 
which  the  will  may  operate ;  but  if  he  have 
both  lands  in  fee  and  lands  for  years,  a  de¬ 
vise  of  all  his  lands  and  tenements  will  com¬ 
monly  pass  only  the  lands  in  fee-simple ;  Cro. 
Car.  293  ;  2  Atk.  450 ;  1  Ed.  Ch.  151 ;  6  Sim. 
99.  But  if  a  contrary  intention  appear  from 
the  will,  it  will  prevail;  5  Ves.  540;  9  East, 
448  ;  6  Term,  345. 

A  devise  in  a  will  can  never  be  regarded 
as  the  execution  of  a  power,  unless  that  in¬ 
tention  is  manifest :  as,  where  the  will  would 
otherwise  have  nothing  upon  which  it  could 
operate.  But  the  devise  to  have  that  opera¬ 
tion  need  not  necessarily  refer  to  the  power  in 
express  terms.  But  where  there  is  an  interest 
upon  which  it  can  operate,  it  shall  be  referred 
to  that,  unless  some  other  intention  is  obvious ; 
6  Co.  176;  1  Atk.  559  ;  6  Madd.  190 ;  4  Kent, 
334,  335;  1  Jarm.  Wills,  628  et  seq. 

The  devise  of  all  one’s  lands  will  not  gene¬ 
rally  carry  the  interest  of  a  mortgagee,  in 
premises,  unless  that  intent  is  apparent;  2 
Vern.  621  ;  3  P.  Wms.  61 ;  1  Jarm.  Wills, 
633-637.  The  fact  that  the  mortgagee  is  in 
possession  is  sometimes  of  importance  in  de- 
terming  the  purpose  of  the  devise.  But  many 
eases  hold  that  the  interest  of  a  mortgagee  or 
trustee  will  pass  by  a  general  devise  ol  all 
one’s  lands,  unless  a  contrary  intent  be  shown ; 
13  Johns.  537  ;  8  Ves.  407  ;  1  J.  &  W.  494. 
But  see  9  B.  &  C.  267.  This  is  indeed  the 
result  of  the  modern  decisions ,  4  Kent,  539, 
540;  1  Jarm.  Wills,  638  et  seq.  It  seems 
clear  that  a  devise  of  one’s  mortgages  will 
pass  the  beneficial  title  of  the  mortgagee ;  4 
Kent,  539. 

Devises  are  contingent  or  vested, — that  is» 
after  the  death  of  the  testator.  Contingent 
when  the  vesting  of  any  estate  in  the  devisee 
is  made  to  depend  upon  some  future  event,  in 
which  case,  if  the  event  never  occur,  or  unti 
it  does  occur,  no  estate  vests  under  the  de¬ 
vise.  But  when  the  future  event  is  relerre 
to  merely  to  determine  the  time  at  which  the 
devisee  shall  come  into  the  use  of  the  estate, 
this  does  not  hinder  the  vesting  of  the  estate 
at  the  death  of  the  testator;  1  Jarm.  V  il‘si 
c.  xxvi.,  and  numerous  cases  cited.  The  law 
tavors  the  construction  of  the  will  that  sha 
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'-''T^tate;  21  Pick.  811 ;  1  W.  &  S.  205. 

vest  til  construction  must  not  be  carried  to 
4  «vtpnt  as  to  defeat  the  manifest  intent 
or;  21  Pick.  311  ;  7  Mete.  171. 
the  «»e  i?  given  absolutely,  but  only 
':n.  of  possession  is  deterred,  the  devisee 
1‘watec  acquires  a  transmissible  interest  al- 
l  „i,  1ip  never  arrive  at  the  age  to  take  pos- 
th°-  '  1  Ves.Sen.  44,59,  118;  4  Pick. 

S-  "  W  1 23.  Consult  ReJiield,  Wills  j 
Sce  Lapsed  Devise. 

DEVISEE.  A  person  to  whom  a  devise 

has  been  made.  . 

All  persons  who  are  in  rerun  natura,  and 
even  embryos,  may  be  devisees,  unless  ex¬ 
cepted  by  some  positive  law.  But  the  devisee 
must  be  in  existence,  except  in  case  of  devises 
to  charitable  uses;  Story,  Eq.  Jur.  §§  1146, 
1160;  2  Washb.  R.  P.  688 ;  2  How.  127 ;  4 
Wheat.  33,  49.  See  Charitable  Uses. 
In  general,  he  who  can  acquire  property  by 
his  labor  and  industry  may  receive  a  devise  ; 
Cam.  &  N.  353.  Femes  covert ,  infants, 
aliens,  and  persons  of  non-sane  memory  may 
be  devisees;  4  Kent,  506;  1  Harr.  Del.  524. 
Corporations  in  England  and  in  some  of  the 
United  States  can  be  devisees  only  to  a  limited 
extent;  2  Washb.  R.  P,  687. 

DEVISOR.  A  testator.  One  who  devises 
real  estate. 

Any  person  who  can  sell  an  estate  may,  in 
general,  devise  it ;  and  there  are  some  dis¬ 
abilities  to  a  sale  which  are  not  such  to  a 
dense. 

DEVOIR.  Duty.  It  is  used  in  the  stat¬ 
ute  of  2  Ric.  II.  c.  3,  in  the  sense  of  duties 
®  customs. 

DEVOLUTION.  In  Ecclesiastical 

a^.  lhe  transfer,  by  forfeiture,  of  a  right 
un  power  which  a  person  has  to  another,  on 
0UIlt  .  some  act  or  negligence  of  the  per- 
n  w  io  is  vested  with  such  right  or  power ; 
D  examP‘e>  when  a  person  has  the  right  of 
thp  t n  atl°n  ai!^  ^oes  n°fc  present  within 
nm™e  Pri ^stcribed,  the  right  devolves  on  his 
331  mime(^ate  superior.  AylifTe,  Parerg. 

Th?*  COLOnna-  In  Maritime  Law. 

, owner  nf  act  which  takes  place  between  the 
Tiers  u.?  a  s  *'P’  captain  and  the  mari¬ 
ne  tan  La^ee  ^at  the  voyage  shall  be  for 
Italian  lV  The  term  is  used  in  the 

ijar.  Loans',  s  5^’  C°‘  36’  3?  ’  EmeriSon> 

"avigatelL^  ^nf)an(^  whalers  are  owned  and 
8Peciea  nf m  * 118  manner  and  under  this 
Miners  n-COn»rac*'  The  captain  and  his 
voyajrp -6  a  mterested  in  the  profits  of 
banner  L  ?i  certa‘n  proportion,  in  the  same 
Tateer,  aceo  Captain  and  crew  of  a  pri- 
§  7  inS  the  agreement  between 
ln  falter  t'1  a"reements  were  very  common 
^ers  ^ie  mariners  and  the 


*  nr'ei'ssarv  H  l.nteres,vd  in  the  voyage.  It 
manv  nf  hnow  this  *n  order  to  under- 
faon,  \y;  i  '*  provisions  of  the  laws  of 
V0u  the  Consolato  del  Mare,  and 


other  ancient  codes  of  maritime  and  commor. 
cial  law.  Hall,  Mar.  Loans,  42. 

DICTATE.  To  pronounce,  word  by  word, 
what  is  meant  to  be  written  by  another.  It  is 
thus  defined  in  the  Louisiana  civil  code,  which 
provides  that  the  testator  may  dictate  his  will  • 

6  Mart.  N.  s.  143.  The  presentation,  by  tes¬ 
tator,  of  an  instrument  which  he  has  caused 
to  be  written,  declaring  it  to  be  his  will,  may 
sometimes  supply  the  want  of  dictation ;  16 
La.  An.  219. 

t  DICTATOR.  In  Roman  Law.  A  ma¬ 
gistrate  at  Rome  invested  with  absolute  power. 
His  authority  over  the  lives  and  fortunes  of 
the  citizens  was  without  bounds.  His  office 
continued  but  for  six  months.  Hist,  de  la 
Jur.  Dig.  1.  2.  18,  1.  1.  1. 

DICTORES.  Arbitrators. 

DICTUM  (also,  Obiter  Dictum ).  An 
opinion  expressed  by  a  court,  but  which,  not 
being  necessarily  involved  in  the  case,  lacks 
the  force  of  an  adjudication. 

It  frequently  happens  that,  in  assigning  its 
opinion  upon  a  question  before  it,  the  court  dis¬ 
cusses  collateral  questions  and  expresses  a  decided 
opinion  upon  them.  Such  opinions,  however,  are 
frequently  given  without  much  reflection  or  with¬ 
out  previous  argument  at  the  bar  ;  and  as,  more¬ 
over,  they  do  not  enter  into  the  adjudication  of 
the  point  before  it,  they  have  only  that  authority 
which  may  be  accorded  to  the  opinion,  more  or 
less  deliberate,  of  the  individual  judge  who  an¬ 
nounces  it.  It  may  be  observed  that  in  recent 
times,  particularly  in  those  jurisdictions  where 
appeals  are  largely  favored,  the  ancient  practice 
of  courts  in  this  respect  is  much  modified.  For¬ 
merly,  judges  aimed  to  confine  their  opinion  to 
the  precise  point  involved,  and  were  glad  to  make 
that  point  as  narrow  as  it  might  justly  be.  Where 
appeals  are  frequent,  however,  a  strong  tendency 
may  be  6een  to  fortify  the  judgment  given  with 
every  principle  that  can  be  invoked  in  its  behalf, 
— those  that  are  merely  collateral,  as  well  as 
those  that  are  necessarily  involved.  In  6ome 
courts  of  last  resort,  also,  when  there  are  many 
judges,  it  is  not  unfrequeutly  the  case  that,  wrhile 
the  court  come  to  one  and  the  6ame  conclusion, 
the  different  judges  may  be  led  to  thAt  cortclusion 
by  different  views  of  the  law,  60  that  it  becomes 
difficult  to  determine  what  is  to  be  regarded  as 
the  principle  upon  which  the  case  was  decided 
and  what  shall  be  deemed  mere  dicta.  Accord¬ 
ing  to  the  more  rigid  rule,  an  expression  of  opin¬ 
ion  however  deliberate  upon  a  question  however 
fully  argued,  if  not  essential  to  the  disposition 
that  was  made  of  the  case,  may  be  regarded  as 
a  dictum  ;  but  it  is,  on  the  other  hand,  6aid  that 
it  is  difficult  to  see  why,  in  a  philosophical  point 
of  view,  the  opinion  of  the  court  is  not  as  per¬ 
suasive  on  all  the  points  which  were  so  involved 
in  the  cause  that  it  was  the  duty  of  counsel  to 
areue  them,  and  which  were  deliberately  passed 
over  by  the  court,  as  if  the  decision  had  hung 
upon  but  one  point;  1  Abbott,  N.  Y.  Dig. 
iv.  .Consult  17  S.  &R.  292;  1  rhUhl B*cl. 
406;  1  Eng.  Eccl.  129 ;  Ram.  Judgm.  c.  5  p.  so., 
Willes,  666;  1  H.  Blackst  53-63;  2  B  &P.  375 

7  Penn  287  •  3  B  &  Aid.  341 ;  2  Bmgh.  JO.  me 
Sine oi  ihe  turtLf  France  on  this  subject 
is  stated  in  11  Toullier,  1<7,  n.  IM. 

To  make  an  opinion  a  decision  ‘‘  there 
must  have  been  an  application  of  the  judicial 
mind  to  the  precise  question  necessary  to  be 
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determined  to  fix  the  rights  of  the  parties 
.  .  .  and  therefore  this  court  has  never  held 
itself  bound  by  any  part  of  an  opinion  -which 
was  not  needful  to  the  ascertainment  of  the 

Question  between  the  parties."  Per  Curtis, 
in  16  How.  287.  It  is  a  maxim  not  to  be 
disregarded  that  general  expressions  in  every 
opinion  are  to  be  taken  in  connection  with 
the  case.  Per  Marshall,  C.  J.,  in  6  Wheat. 
399.  Dicta  are  the  opinions  of  a  judge 
which  do  not  embody  the  resolution  or  de¬ 
termination  of  the  court,  and,  made  without 
argument  or  full  consideration  of  the  point, 
are  not  the  professed,  deliberate  determina¬ 
tions  of  the  judge  himself ;  obiter  dicta  are 
such  opinions  uttered  by  the  way,  not  upon 
the  point  or  question  pending,  as  if  turning 
aside  for  the  time  from  the  mam  topic  of  the 
case  to  collateral  subjects.  Per  Folger,  J.,  in 
62  N.  Y.  68.  It  has,  however,  been  held, 
that,  where  a  question  of  general  interest  is 
involved,  and  is  fully  discussed  and  submitted 
by  counsel,  and  the  court  decides  the  question 
with  a  view  to  settle  the  law,  the  decision 
cannot  be  considered  a  dictum  ;  5  Md.  488; 
so  also  when  the  decision  is  upon  a  question 
raised  by  a  demurrer  upon  which  the  court 
distinctly  expressed  an  opinion;  26  Md.  261  ; 
all  that  is  needed  to  render  the  decision  of 
the  court  of  appeals  authoritative  is  that  there 
was  an  application  of  the  judicial  mind  to  the 
precise  question  adjudged  ;  5  Md.  488. 

In  French  Law.  The  report  of  a  judg¬ 
ment  made  by  one  of  the  judges  who  has 
given  it.  Pothier,  Proc.  Civ.  pi.  1,  c.  5, 
art.  2. 

DIEM  CLAUSIT  EXTREMUM  (Lat, 
he  has  closed  his  last  day, — died).  A  writ 
which  formerly  lay  on  the  death  of  a  tenant 
in-  capite,  to  ascertain  the  lands  of  which  he 
died  seised,  and  reclaim  them  into  the  king’s 
hands.  It  was  directed  to  the  king’s  cscheat- 
ors.  Fitzh.  N.  B.  251,  K;  2  Reeve,  Hist. 
Eng.  Law.  327. 

A  writ  of  the  same  name,  issuing  out  of 
the  exchequer  after  the  death  of  a  debtor  of 
the  king,  to  levy  the  debt  of  the  lands  or 
goods  of  the  heir,  executor,  or  administrator. 
Tonnes  de  la  Ley.  This  writ  is  still  in  force 
m  England.  3  Steph.  Com.  667,  668. 

DIES  (Lat.).  A  day;  days.  Days  for 
appearance  in  court.  Provisions  or  mainte¬ 
nance  for  a  day.  The  king’s  rents  were  an¬ 
ciently  reserved  by  so  many  days’  provisions. 
Spelman,  Gloss.  ;  Cowel ;  Blount. 

DIES  AMORIS  (Lat.).  A  day  of  favor. 
If  obtained  after  a  default  by  the  defendant 
it  amounted  to  a  waiver  of  the  default.  Co’ 
Litt.  135  a ;  2  Reeve,  Hist.  Eng.  Law  60 
The  appearance  day  of  the  term,  or  quarto 
die  post,  was  also  so  called. 

DIES  COMMUNES  IN  BANCO  (Lat  ) 
Regular  days  for  appearance  in  court ;  called 
also,  common  return-days.  2  Reeve  Hist' 
Eng.  Law.  57. 

DIES  DATUS  (Lat.  a  day  given).  A 
or  time  given  to  a  defendant  in  a  suit, 


which  is  in  fact  a  continuance  of  then. 

It  is  so  called  when  g  ven  befJl  !  Cause. 

tion.  When  it  is  allfwed 

sumes  the  name  of  imparlance  whu?8’ *  as* 

Die ,  datus  in  band,  a 
Litt.  135.  Dus  datus  partita,  „  0  £»• 

s  dominicds-  ^ 

DIES  FASTI  (U,.).  In  Roman  Law 

Days  on  which  courts  might  be  held  and  ini 
cia  and  other  business  legally  transaftj' 
Calvmus,  Lex.  ;  Anthon,  Rom.  Ant.  •  a  tu9 
Com.  275,  424.  ’  d- 

DIES  GRATIiE  (Lat.).  In  Old  English 

Law.  Days  of  grace.  Co.  Litt.  134  b. 

DIES  NEFASTI  (Lat.).  In  Roman 
Law.  Days  on  which  it  was  unlawful  to 
transact  judicial  affairs,  and  on  which  the 
courts  were  closed.  Anthon,  Rom.  Ant.; 
Calvinus,  Lex.;  1  Kaufmann,  Mackeld.  24; 
3  Bla.  Com.  275,  276. 

DIES  NON  (Lat.).  An  abbreviation  of 
the  phrase  dies  nonjuridicus,  universally  used 
to  denote  nonjudicial  days.  Days  during 
which  courts  do  not  transact  any  business ;  as, 
Sunday,  or  the  legal  holidays.  3  Chitty,  Gen. 
Pr.  104  ;  W.  Jones,  156. 

A  distinction  was  made  in  9  Co.  66  between 
judicial  and  ministerial  acts  performed  on  a 
dies  non ;  this  was  overruled  in  1  Stra. 
387;  but  the  distinction  now  obtains ;  5  Cent. 
L.  J.  26. 

Where  a  statute  declares  a  certain  day  to  be 
a  holiday,  such  day  becomes  a  dies  non ;  38 
Wis.  673  ;  and  a  judgment  docketed  on  such 
day  is  a  nullity;  8  Cent.  L.  J.  526;  but  this 
was  reversed  in  5  id.  26. 

It  has  usually  been  held  that  a  verdict  roa} 
be  received  on  a  dies  non ;  3  Watts,  56; 
Ind.  89  ;  but  a  judgment  entered  on  such  ver¬ 
dict  on  the  same  day  is  void  ;  8  HI*  868, 
Johns.  1 1 8.  See  36  Ind.  466 ;  34  N.  H.  20G 
17  Pick.  106;  74  N.  C.  187.  Warrants  tor 
treason,  felony,  and  breach  of  the  peacein  y 
be  executed  on  Sunday ;  74  N.  C.18*- 
public  policy  or  the  prevention  of  irremei  r  ^ 
wrong  requires  it,  the  courts  may  sit  on  ^ 
day  and  issue  process;  13  Am.  L.  Rey\  ‘ 
747  ;  s.  c.  64  Ill.  243.  See  a  full  art.de  on 
this  title  in  7  So.  L.  Rev.  N.  s.  697. 

DIES  NON  JURIDICUS  (Lat.).  J'01 
judicial  days.  See  Dies  Non.  ^ 

DIES  PACIS  (Lat.  day  of  Fa*je'/  of  the 
year  was  formerly  divided  into  the  a  ce 
peace  of  the  church  and  the  day9  of  i-  ,s;0ns 
of  the  king, — including  in  the  two 
all  the  days  of  the  yean  Crabb,  Hist.  ^ 
Law,  35.  .  .,  jjaW- 

DIES  A  QUO  (Lat.).  In  bee*5- 

The  day  from  which  a  transacts  ^ 

Calvinus,  Lex.;  1  Kaufm.  Mackeld. 

1 38.  .  *  .  gvflil* 

DIES  UTILES  (Lat.).  Useful  ftp. 
able  days.  Days  in  which  an  560:  o 


dieta 
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diligence 


Ap  iud"e  for  an  inheritance.  Cooper, 
Lex.;  Du  Cange. 

offiTA  (Eat.)-  A  day’s  journey ;  a  day’s 
I  day’s  expenses.  A  reasonable  day’s 
.i/is  said  to  be  twenty  miles,  by  an  old 
journey  ^  Spelman,  Gloss. ;  Brae- 

-ST,  Bla.  Com.  218. 

diet  A  general  assembly  is  sometimes 
so  caUed’on  the  continent  of  Europe.  1  Bla. 
Com  147. 

DIETS  op  COMPEARANCE.  In 

Scotland.  The  days  within  which  parties  in 
civil  ami  criminal  prosecutions  are  cited  to 
appear.  Bell. 

DIGEST.  A  compilation  arranged  in  an 
orderly  manner. 

The  name  is  given  to  a  great  variety  of  topical 
compilations,  abridgments,  and  analytical  in¬ 
dices  of  reports,  statutes,  etc.  When  reference  i6 
made  to  the  Digest,  the  Pandects  of  Justinian  are 
intended,  they  being  the  authoritative  compila¬ 
tion  of  the  civil  law.  A6  to  thi6  Digest,  and  the 
mode  of  citing  it,  see  Pandects.  Other  digests 
are  referred  to  by  their  distinctive  names.  For 
some  account  of  digests  of  the  civil  and  canon 
law,  and  those  of  Indian  law,  see  Civil  Laws, 
Code,  and  Canon  Law. 

The  digests  of  English  and  American  law  are 
for  the  most  part  deemed  not  authorities,  but 
simply  manuals  of  reference,  Ip'  which  the  reader 
niay  find  his  way  to  the  original  cases  which  are 
authorities.  1  Burr.  364 ;  2  Wils.  1,  2.  Some  of 
them,  however,  which  have  been  the  careful 
"ork  of  scholarly  lawyers,  possess  an  independ¬ 
ent  value  as  original  repositories  of  the  law. 
aeon  6  Abridgment,  which  has  long  been  de- 
1W*',  !>opular  'n  tWs  country,  and  Comyns’s 
ti,h  l’  ..  often  cited,  are  examples  of  these. 

vrr^Ili6h  diSests  are  those  of  Statham 
S'  n.  ’  ™erbert,  1516,  Brooke,  1573, 

Of  thes^KVn8’  Ne]6T?.’  Viner>  and  Petersdorf. 
quentlv  e  'iner  are  still  not  unfre- 
eral  diLJfh’  some  otbers  rarcly.  The  6ev- 
amj  tCove^ry  &  Hughes,  by  Harrison, 

for  the  a!  I’  t0^ether  afford  a  convenient  index 
In  most  of  thannre1ader  tbe  English  reports, 
gests  of  tL  ^?e.Unitcd  States  one  or  more  di- 
ai)d  in  60me  ,ff  reP?rt«  have  been  published, 
h>eiits  of  the  Kta  tm  dl^sts  or  topical  arrange- 
There  are  also  digests  of 
kuown  as  the  rin^’  i^o  federal  statutes,  and  one 
the  renort«  !ffdMtate/  DiSest>  which  repre- 
c°hrts  together  6  n  ^ede.ral  and  the  state 
'an  Law  has  hpen  ^ane  8  Abridgment  of  Ameri- 

<Story»e  article  jn  «m“ended  by  high  authority 
1  bas  not  main  ,f '  fm-  Rev-  July»  1826),  but 
general  •ri,„p1.ued  a  Position  as  a  work  ot 
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®°ns  with  exY.'nr,  ?as  ^een  as  synonv- 
mova»  of  earth  confined  to  the 

.^Ecclesiastical  Law. 

Of l(  ^  ?>'es  him  sr>  10  ds  a  °r  benefice 

Lf1®  and  canons  Pr,e*em‘nence  over  mere 

S*  £*  LT,bltop-  rh- 

etc.  Swift;  Burn,  Law 


h. 


Xh, 


,°nor, 


ITIES-  ln  English  Law. 


fcy  are 


Titles 


Considere(j 


as  incorporeal  here¬ 


ditaments.  The  genius  of  „„ 

forbids  their  ad„io:-,l°0ftr4Xme”t 

DILACION.  In  Spanish  Law.  The 

time  granted  by  law  or  by  the  jud<re  to  nar 
ties  litigant  for  the  purpose  of  answering  a 
demand  or  proving  some  disputed  fact.  ° 

DILAPIDATION.  A  species  of  ecclesi¬ 
astical  waste  which  occurs  whenever  the  in¬ 
cumbent  suffers  any  edifices  of  his  ecelesiasti- 
cal  living  to  go  to  ruin  or  decay.  It  is  either 
voluntary,  by  pulling  down,  or  permissive,  by- 
suffering  the  church,  parsonage-houses,  and 
other  buildings  thereunto  belonging,  to  decay. 
And  the  remedy  for  either  lies  either  in  the 
spiritual  court,  where  the  canon  law  prevails, 
or  in  the  courts  of  common  law.  It  is  also 
held  to  be  good  cause  of  deprivation  if  the 
bishop,  parson,  or  other  ecclesiastical  person 
dilapidates  buildings  or  cuts  down  timber 
growing  on  the  patrimony  of  the  church,  un¬ 
less  for  necessary  repairs ;  and  that  a  writ  of 
prohibition  will  also  lie  against  him  in  the 
common-law  courts.  3  Bla.  Com.  91. 

DILATORY  DEFENCE.  In  Chancery 
Practice.  One  the  object  of  which  is  to  dis¬ 
miss,  suspend,  or  obstruct  the  suit,  without 
touching  the  merits,  until  the  impediment  or 
obstacle  insisted  on  shall  be  removed.  3  Bla. 
Com.  301,  302.  See  Defence. 

DILATORY  PLEA.  One  which  goes  to 
defeat  the  particular  action  brought,  merely, 
and  which  does  not  answer  as  to  the  general 
right  of  the  plaintiff'.  See  Plea. 

DILIGENCE.  In  Bailments.  In  the 

law  of  bailment,  three  degrees  of  diligence 
have  been  recognized,  viz. :  slight,  ordinary, 
and  great.  What  constitutes  u  due  diligence’ ’ 
depends  very  much  upon  the  facts  of  each 
particular  case.  See  Negligence;  Bailee. 

In  Scotch  Law.  Process.  Execution. 

Diligence  against  the  heritage .  A  writ  of 
execution  by  which  the  creditor  proceeds 
against  the  real  estate  of  the  debtor. 

Diligence  incident.  A  writ  or  process  for 
citing  witnesses  and  examining  havers.  It  is 
equivalent  to  the  English  subpoena  for  wit¬ 
nesses  and  rule  or  order  for  examination  of 
parties  and  for  interrogatories. 

Diligence  to  examine  havers.  A  process  to 
obtain  testimony  :  equivalent  to  a  bill  of  dis¬ 
covery  in  chancery,  or  a  rule  to  compel  oral 
examination  and  a  subpoena  duces  tecum  at 
common  law. 

JXtigence  against  the  person.  A  writ  of 
execution  by  which  the  creditor  proceeds 
against  the  person  of  the  debtor :  equivalent 
to  the  English  ca.  sa. 

Second  diligence .  Second  letters  issued 
where  the  first  have  been  disregarded.  A 
similar  result  is  produced  in  English  practice 
by  the  attachment  for  contempt.  #  . 

Summary  diligence.  Diligence  issue  in  a 
summary  manner,  like  an  execution  o  a  war” 
rant  of  attorney,  cognovit  actionem,  and  t  e 
like,  in  English  practice. 
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Diligence  against  witnesses.  Process  to 
compel  the  attendance  of  witnesses :  equiva¬ 
lent  to  the  English  subpoena.  See  Paterson, 
Comp. ;  Bell. 

DIME  (Lat.  decern,  ten).  A  silver  coin 
of  the  United  States,  of  the  value  of  ten 
cents,  or  one-tentli  of  the  dollar. 

DIMINUTION  OP  THE  RECORD. 
In  Practice.  Incompleteness  of  the  record 
of  a  case  sent  up  from  an  interior  to  a  supe¬ 
rior  court. 

When  this  exists,  the  parties  may  suggest 
a  diminution  of  the  record,  and  pray  a  writ 
of  certiorari  to  the  justices  of  the  court  be¬ 
low  to  certify  the  whole  record  ;  Tidd,  Pr. 
1109;  1  S.  &  R.  472  ;  Co.  Entr.  232;  8 
Viner,  Abr.  552  ;  1  Lilly,  Abr.  245  ;  1  kel¬ 
son,  Abr.  658;  Cro.  Jac.  597  ;  Cro.  Car. 
91  ;  1  Ala.  20 ;  4  Dev.  575  ;  1  D.  &  13. 
382;  1  Munf.  119.  See  Certiorari. 

DIOCESE.  The  territorial  extent  of  a 
bishop’s  jurisdiction.  The  circuit  of  every 
bishop’s  jurisdiction.  Co.  Litt.  94  ;  1  Bla. 
Com.  Ill  ;  2  Burn,  Eccl.  Law,  158. 

DIOCESAN  COURTS.  See  Consistory 
Courts. 

DIPLOMA.  An  instrument  of  writing, 
executed  by  a  corporation  or  society,  certi ty¬ 
ing  that  a  certain  person  therein  named  is  en¬ 
titled  to  a  certain  distinction  therein  men¬ 
tioned. 

It  is  usually  granted  by  learned  institutions 
to  their  members  or  to  persons  who  have 
studied  in  them. 

Proof  of  the  seal  of  a  medical  institution 
and  of  the  signatures  of  its  officers  thereto 
affixed,  by  comparison  with  the  seal  and  sig¬ 
natures  attached  to  a  diploma  received  by 
the  witness  from  the  same  institution,  has 
been  held  to  be  competent  evidence  of  the 
genuineness  of  the  instrument,  although  the 
witness  never  saw  the  officers  write  their 
names;  25  Wend.  4C9. 

This  word,  which  is  also  written  duploma,  in 
the  civil  law  signities  letters  issued  by  a  prince. 
They  are  so  called,  it  is  supposed,  a  duplicate 
tabellis ,  to  which  Ovid  is  thought  to  allude,  1 
Amor.  12,  2,  27,  when  he  says,  Tunc  ego  von  du - 
phees  rein  in  pro  nomine  sensi.  Suet  on.  in  Angus- 
turn,  c.  26.  Seals  also  were  called  Diplomata. 
vicat,  Diploma . 

DIPLOMACY.  The  science  which  treats 
of  the  relations  and  interests  of  nations  with 
nations. 

DIPLOMATIC  AGENTS.  Public  of¬ 
ficers  who  have  been  commissioned  according 
to  law  to  superintend  and  transact  the  affaire 
of  the  government  which  has  employed  them, 
in  a  foreign  country.  Vattel,  liv.  4,  e.  5. 

The  agents  are  of  divers  orders  and  are 
known  by  different  denominations.  Those  of 
the.  first  order  are  almost  the  perfect  repre¬ 
sentatives  of  the  government  by  which  they 
are  commissioned :  they  are  legates,  nuncios, 
internuncios,  ambassadors,  ministers,  pleni¬ 
potentiaries.  Those  of  the  second  order  do 
not  so  fully  represent  their  government :  they 


are  envoys,  residents,  ministers, 

iaires,  and  consuls.  See  these  several!.  af' 
DIPLOMATICS.  The  art  of 
ancient  charters,  public  documents 
plornas  and  discriminating  the  true  trom  ,f 
lalse.  Encyc.  Lond.  ,be 

DIPSOMANIA.  In  Medical  Jnrispru 
dence.  A  disease  produced  by  drunken^' 
and,  indeed  other  causes  which  ov„rmasJ; 
the  will  of  its  victim  and  irresistibly 
him  to  drink  to  intoxication;  l  Bish.  r 
Law,  §  304.  How  far  the  law  will  hold  a 
party  responsible  for  acts  committed  while 
the  mind  is  overwhelmed  by  the  effects  of 
liquor  so  taken  is  an  open  question  Spo 
Drunkenness.  ee 


DIRECT.  Straightforward ;  not  colla¬ 
teral  ;  6  B latch f.  533.  The  direct  line  of 
descent  is  formed  by  a  series  of  relationships 
between  persons  w  ho  descend  successively  one 
from  the  other. 

Evidence  is  termed  direct  which  applies 
immediately  to  the  fact  to  be  proved,  without 
any  intervening  process,  as  distinguished  from 
circumstantial ,  which  applies  immediately  to 
collateral  facts  supposed  to  have  a  connection, 
near  or  remote,  with  the  fact  in  controversy. 

The  examination  in  chief  of  a  witness  is 
called  the  direct  examination. 


DIRECT  TAXES.  The  constitution  pro- 
vides  that  direct  taxes  shall  be  apportioned 
among  the  states  according  to  their  represen¬ 
tative  population;  Art.  1,  §  2.  The  mean¬ 
ing  of  the  phrase  is  not  clear;  taxes  are  usually 
classed  as  direct  w  hen  assessed  upon  the  per¬ 
son,  property,  business,  income,  etc.,  of  those 
w  ho  are  to  pay  them ;  but  it  has  been  gene¬ 
rally  conceded  that  the  term  as  used  in  the 
constitution  has  a  more  restricted  meaning, 
and  is  perhaps  to  be  limited  to  capitation  ami 
land  taxes  exclusively  ;  Cooley,  Const.  L\w, 
62.  It  does  not  include  a  tax  on  carriages 


kept  for  use  ;  3  Dali.  171  ;  or  one  on  incomes  j 

7  Wall.  433  ;  or  on  the  circulation  ot  lanbi 

8  id.  533. 

DIRECTION.  The  order  and  goveiti- 
ment  of  an  institution;  the  persons  w  ° 
compose  the  board  of  directors  are  J0,nt  • 
called  the  direction.  Direction,  in  all0t  * 
sense,  is  nearly  synonymous  with  instruct 

In  Practice.  The  instruction  °f 1  Jur'  ^ 
a  judge  on  a  point  of  law,  so  that  the}  1 
apply  it  to  the  facts  before  them.  iba  y  , 
of  a  bill  in  ehancerv  which  contains  t  u  - 
dress  of  the  bill  to 'the  court:  this 
course,  contain  the  appropriate  and  tec 
description  of  the  court.  See  Bill.  ^ 

DIRECTOR  OF  THE  MiNT; .  ^ 

officer  appointed  by  the  presiden  j 

United  States,  by  and  w  ith  the  *  0$ceT 
consent  of  the  senate.  He  is  theenu  ^ 
of  the  bureau  of  the  mint  and  is  1111  *  ^ 


rcneral  direction  of  the  secretary  ^ 
reasury.  He  has  the  control  am  {he 
nent  of  the  mint,  the  superintendent  aJ1j 
•fficere  and  persons  employed  tmn 


DIRECTORY  STATUTE  533  DISABLING  STATUTES 


—  i  i'  n  «nd  superintendence  of* 

the  general  refUthe  several  branch  mints  and 
£bu^ss°?£.  Act  of  Congress,  Feb. 
of  *•  f?f  S  Rev-  Stat.  §  343. 

1  ViSctory  statute‘  See  Stat‘ 

CTE.  Persons  appointed  or 

PI .  nrdii!"  to  law,  authorized  to  man- 
'  the  affairs  of  a  corporation  or 

age  a'ld  airt  whoie  0f  the  directors  col- 

compau-  form  the  board  of  directors. 

Klti  ue  generally  invested  with  certain 
Tht?hv  the  charter  of  the  corporation. 

P°fv  fL  ire  in  a  certain  sense,  agents, 

.  m  agents  of  the  corporation,  not  of 
bnttbey  (  derive  their  powers 


..  p  stockholders ;  they  derive  their  powers 
L  the  charter.  They  alone  have  the  man- 
Sent  of  the  affairs  of  the  corporation  f  ree 
from  direct  interference  on  the  part  of  the 
stockholders ;  5  W.  &  S.  246;  12  Wheat 
13  1  Disn.  84.  The  stockholders  cannot 

perform  any  acts  connected  with  the  ordinary 
affairs  of  the  corporation  ;  12  Barb.  27,  63  ; 
the  delegation  of  powers  to  the  directors  is 
exclusive,  of  the  stockholders  ?  2  Col.  565. 
See,  further,  8  Wheat.  357  ;  2  Caines,  381  ; 

1  Pars.  Cas.  180;  33  Cal.  11. 

It  has  been  said  that  directors  are  special 
agents  of  the  corporation,  and  not  general 
agents;  52  Barb.  389;  but  the  distinction 
has  been  said  not  to  be  very  satisfactory  ;  per 
Comstock,  J.,  in  13  N.  Y.  599.  See  Green’s 
Brice,  Ultra  Vires ,  470,  n.  They  are  not 
liable  for  the  fraud  of  agents  employed  by 
them;  26  W.  R.  147;  Thomps.  Liabil.  of 
Directors,  355. 

While  directors  are  not  strictly  trustees, 
yet  they  occupy  a  fiduciary  position;  21 
Wall.  616  ;  7  id.  302  ;  59  Me.  277  ;  48  Cal. 
398  ;  54N.  Y.  314;  2  Black,  715;  71  Penn. 

5  Sawy.  403;  8  Baxt.  108;  1  Edw. 
Ch  513;  9  Bush,  468;  8.  c.  Zinn.  Cas.  on 
i rusts,  466,  and  4  Am.  Corp.  Cas.  404  ;  14 
Ahch.  477  ;  8  Kan.  466  ;  24  N.  J.  Eq.  463  ; 

.  must  use  their  best  efforts  to  promote  the 
interests  of  the  stockholders  and  cannot  acquire 
any  adverse  interests ;  4  Dill.  330 ;  53  Cal. 
jp  8*c-  31  Am.  Rep.  62  ;  59  Me.  277  ;  21 

?u’  *65.  When  the  corporation  becomes  in- 
^ent,  they  become  trustees  for  the  creditors 
JJJ.^hoWers;  1  Holmes,  433  ;  53  Cal. 
son  »ll .  ^GX*  directors  are  held  per- 

»r '  ^  refPons^le  for  acts  of  misfeasance  or 
trusf  •  ^S^Hce,  or  for  fraud  and  breach  of 
Pep  ’  Vi  5  H-  L;  480;  50  Vt.  477  ;  71 
harvs^k  1  kut  not  for  honest,  though  per- 
An  actirtUrt+’  errors  'n  judgment ;  71  Penn.  11. 
he  brn„  t0  e*lp0rce  this  responsibility  must 
a,|d  nnA*  °n  .behalf  °f  aU  ike  stockholders, 
cannot  ha  vil  sin"^e  one5  83  Penn.  19;  and 
530.  brought  by  a  creditor ;  8  W.  Va. 

c°niDa]H-lCtS  ma<^e  ky  a  director  with  his 

fin:  88o. L- R- 6  H- L- 189 ; 4 

n.  S.  507 .  9  penn.  168  ;  36  Mich.  263  ;  91 
even  ^0  5  ^  Ceil.  ion.  Title  villa 


poration  in  which  they  are  directors  ;  Green’s 
Brice,  Ultra  Fires,  479,  n. 

In  dealing  with  third  parties,  directors  have 
all  the  powers  conferred  upon  them  by  the 
charter.  Third  parties,  without  notice,  are 
not  bound  to  know  of  limitations  placed  upon 
directors  by  by-laws  or  otherwise;  Brice, 
Ultra  Vires,  474  ;  L.  R.  5  Ch.  288;  12 
Cush.  1 ;  1  Woolw.  40  ;  but  see  62  N.  Y. 
240;  17  Mass.  1;  2  Sweeney,  415.  They 
cannot  delegate  matters  in  which  they  are 
bound  to  use  their  discretion  ;  Green’s  Brice, 
Ultra  Vires,  490;  21  N.  H.  149.  See 
Delegation.  But  see  96  U.  S.  341 ;  2 
Mete.  Mass.  163;  19  N.  Y.  207.  The  pow¬ 
ers  of  directors  of  eleemosynary  corporations 
are  much  greater  than  those  of  moneyed  cor¬ 
porations  ;  41  Mo.  578.  As  to  the  power  of 
directors  to  transfer  all  the  corporate  property 
for  the  purpose  of  winding  up  the  company, 
see  5  W.  &  S.  249. 

Unless  the  charter  provides  otherwise,  di¬ 
rectors  need  not  be  chosen  from  among  the 
stockholders ;  L.  R.  5  Ch.  Div.  306 ;  22 
Ohio  St.  354.  Directors  de  facto  are,  pre¬ 
sumably,  directors  de  jure,  and  their  contracts 
bind  the  company;  L.  R.  7  Ch.  587. 

In  the  absence  of  a  provision  of  the  char¬ 
ter  or  of  a  special  contract,  a  director  is  not 
entitled  to  compensation  ;  39  N.  Y.  202  ;  71 

111.  200;  and  he  cannot  recover  therefor  even 

where  a  resolution  to  compensate  him  has 
been  passed  after  the  services  were  rendered ; 
29  Penn.  534.  But  otherwise,  when  the  ser¬ 
vices  were  outside  of  the  line  ot  his  dutj  as 
an  officer,  under  the  charter  and  by-laws  ;  as 
obtaining  a  right  of  way,  soliciting  subscrip¬ 
tions,  etc. ;  87  111.  447  ;  so  also  in  49  Mo.  389- 

Where  five  members  constituted  a  board  or 
directors  of  which  three  was  a  quorum,  ac¬ 
tion  taken  bv  three  directors  present  at  a 
meeting,  upon  a  majority  vote,  was  held  to 
be  valid;  19  N.  J.  E.  402;  s.  c.  3  Am. 
CorD  Cas  592. 

To  make  a  legal  board  of  directors,  they 
must  meet  at  a  time  when  and  a  place  where 
every  other  director  lias  the  opportunity  of 
attendin'*  to  consult  and  be  consulted  with  ; 
and  there  must  be  a  sufficient  number  present 
to  constitute  a  quorum  ;  8  ha.  574  ,  6  • 

759  •  13  id.  527.  See  11  Mass.  288  ,  5  Litt. 

45- ’l2  S.  &  R-  256;  1  Pet.  46. 

Provision  is  usually  made,  in  the >  act  under 
which  a  company  is  incorporated,  for  the 
tion  of  directors.  Such 
place  once  a  year,  and  is  generally 
of  the  stockholders. 

Those 


m 


- 7 

This  rule  extends 


one 


Cal.  106. 

2  cr"  ^ykere  a  majority  of  directors 
poration  contract  with  another  cor- 


DIRIMANT  impediments^  B 

bars  which  annul  a  consummate  ® 

DISABILITY.  The.XVKE?  Deed  ; 
city.  See  Abatement  ,  r  ACy  .  Mar- 
Infancy;  Limitation;  Lunacy, 

riage;  PakTIES-  tttTEs  (also  called 

disabling  statwtb  (  acts  of  t 

the  Restraining  Statutes)  cc.  11, 

EHZ*  *•&  ”  U  and  43  Eliz.  c.  29,  by 
14,  18  Eliz.  c.  11, 


DISAFFIRMANCE 
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which  the  power  of  ecclesiastical  or  eleemosy¬ 
nary  corporations  to  lease  their  lands  was 
restricted.  2  Bla.  Com.  319,  321 ;  Co.  Litt. 
44  a ;  2  Steph.  Com.  735. 

DISAFFIRMANCE.  The  act  by  which 
a  person  who  has  entered  into  a  voidable  con¬ 
tract,  as,  for  example,  an  infant,  disagrees  to 
such  contract  and  declares  he  will  not  abide 
by  it. 

Disaffirmance  is  expressed  or  implied  : — the 
former,  when  the  declaration  that  the  party 
will  not  abide  by  the  contract  is  made  in  terms  ; 
the  latter,  when  he  does  an  act  which  plainly 
manifests  his  determination  not  to  abide  by  it: 
as,  where  an  infant  made  a  deed  for  his  land, 
and  on  coming  of  age  he  made  a  deed  for 
the  same  land  to  another;  2  D.  &  B.  320; 
10  Pet.  58  ;  13  Mass.  371,  375. 

DISAFFOREST.  To  restore  to  their 
former  condition  lands  which  have  been  turned 
into  i  orests.  To  remove  from  the  operation 
of  the  forest  laws.  2  Bla.  Com.  416. 

DISAVOW.  To  deny  the  authority  by 
which  an  agent  pretends  to  have  acted,  as  when 
he  has  exceeded  the  bounds  of  his  authority. 

It  is  the  duty  of  the  principal  to  fulfil  the 
contracts  which  have  been  entered  into  by  his 
authorized  agent ;  and  when  an  agent  has 
exceeded  his  authority  he  ought  promptly  to 
disavow  such  act,  so  that  the  other  party  may 
have  his  remedy  against  the  agent.  See 
Agent  ;  Principal. 

DISBAR.  In  English  Law.  To  expel 
a  barrister  from  the  bar.  Wharton. 

An  attorney  is  said  to  be  stricken  from  the 
rolls.  As  disbarring  is  a  very  extreme  pen¬ 
alty,  suspension  is  more  frequent.  An  act, 
though  highly  discreditable,  if  not  infamous! 
and  unconnected  with  an  attorney’s  duties 
will  not  give  the  court  jurisdiction  to  strike 
him  from  the  roll;  1  Grant,  Pa.  453;  67 
Penn.  169.  See  Attorney;  Weeks,  At- 
torney. 

DISBURSEMENT.  Money  paid  out  by 
an  executor,  guardian,  or  trustee,  on  account 
ot  the  fund  in  his  hands.  The  necessary  ex¬ 
penditures  incurred  in  an  action,  and  which 
under  the  codes  of  procedure  of  some  of  the 
states  are  included  in  the  costs,  are  also  so 
called.  But  sec  41  Ala.  267  ;  9  Abb.  Pr.  o. 
8  •  1 1  1  * 

DISCEPTIO  CAUSA!  (Lat.).  In  Ro¬ 
man  Law  1  he  argument  of  a  cause  by  the 
counsel  on  both  sides.  Calvinus,  Lex. 

DISCHARGE.  In  Practice.  The  act 

by  which  a  person  ,n  confinement  under  some 
legal  process,  or  held  on  an  accusation  of  some 
cnme  or  misdemeanor,  is  set  at  liberty  •  tl,* 
writing  containing  the  order  for  V.;*  u  • 
set  «t  liberty  is  »Eo  eaUed t  » 

The  discharge  of  a  defendant 
under  a  cn.  sa.,  when  made  by  the  plSffi 
has  the  operation  of  satisfying  the  deb?  Ih* 

plaintiff  having  no  other  remedy; 

But  when  the  discharge  is  m  cons™’  J“6' 
of  the  insolvent  laws,  or  the  defendant  Sin 


DISCHARGE  of  a  jury 


pnson,  the  debt  is  not  satisfied.  Tn  ,, 
case  the  plaintiff  has  a  remedv  *be  W 
property  of  the  defendant  acquire?*?81 
discharge,  and  in  the  last  case  «  a-fter  his 
executors  or  administrators  of  ogaiD,st  the 
Bacon,  Abr.  Execution ,  D  BinSf  debt0f- 
cution,  266.  ’  ’  Binghan».  Ext. 

The  word  has  still  other  uses  Tv 
speak  of  the  discharge  of  a  sure'tv  »iUS’  ?e 
lie  is  released  from  his  liability ;  of}a  drift 
lands,  or  money  in  the  funds  from  ot 

brance ;  of  an  order  of  a  court  of  jusfice^when 
such  order  is  vacated ;  2  Steph.  Com  in, 

j6l.  i4? 2  A1Ien’  161 ;  9  Cu*L  68 ;  23  n! 

DISCHARGE  OF  A  JURY.  The  re¬ 
moval  ot  a  case  from  the  consideration  of  I 
jury. 

In  criminal  cases  this  can  only  take  place 
by  consent  of  the  prisoner;  Foster,  Cr  Lie- 
6  C.  &  P.  151 ;  1  C.  &  K.  201 ;  5  Cox,  Cr.Cas’ 
501  ;  1  Humphr.  103  ;  6  Ala.  n.  s.  616;  or 
by  some  necessity  ;  5lnd.  290;  lOYerg.  536- 
26  Ala.  N.  8.  135;  3  Ohio  St.  239;  1  Dev. 
491 ;  2  Gratt.  570;  3  Ga.  60;  4  Wash.C.C. 
411;  so  as  to  compel  the  prisoner  to  be  tried 
again  for  the  same  offence  ;  4  Bla.  Com.  360. 
But  where  such  necessity  exists  as  would  make 
such  a  course  highly  conducive  to  purposes  of 
justice  ;  2  Gall.  364  ;  6  S.  &  R.  586 ;  2  D.  & 
B.  166;  18  Johns.  205  ;  9  Leigh,  620;  13  Q. 

B.  734  ;  3  Cox,  C.  C.  495 ;  it  may  take  place. 

The  question  of  necessity  seems  to  be  in  the 
decision  of  the  court  which  tries  the  case ;  2 
Pick.  503  ;  4  Harr.  Del.  581 ;  6  Ohio,  399; 
13  Wend.  55;  9  Wheat.  579.  But  see  1 
Cox,  Cr.  Cas.  210;  13  Q.  B.  734  ;  2l).  &B. 
166;  5  Ind.  292.  A  distinction  has  been 

taken  in  some  cases  between  felonies  and  mis¬ 
demeanors  in  this  regard  ;  3  D.  &  B.  115 ;  13 
Ired.  283  ;  7  Gratt.  662;  2  Sumn.  19;  6Mo. 
644  ;  but  is  of  doubtful  validity ;  18  Johns. 
187;  9  Mass.  494;  5  Litt.  137;  26  Ala.  N.  8. 
135;  11  Ga.  353;  1  Benn.  &  H.  Lead.  Cr. 
Cas.  869. 

Among  cases  of  necessity  which  have  been 
held  sufficient  to  warrant  the  discharge  of  a 
jury  without  releasing  the  prisoner  are  '■ 
ness  of  the  judqe ;  8  Ala.  72;  sickness, 
Ilawle,  498  ;  2  Mood.  &  R.  249  ;  3  Craw  . 
D.  212;  6  S.  &  R.  577;  3  Campb.  207;  i 
Thach.  Cr.Cas.  1;  2  Mo.  135;  10  ler?- 
532;  5  Humphr.  601;  6  id.  249;  9  Leigh’ 
618  ;  or  other  incapacity  of  a  juror ;  ' 

C.  C.  23  ;  13  Weni.  851 ;  8  HL  326  ;  8  Ohio 

St.  239;  12  Gratt.  689;  but  see  8  B.  &  • 
417;  YTelv.  24;  C.  &  M.  647  ;  8  Ad.  • 
831  ;  2  Cra.  C.  C.  412;  1  Bay,  15®;*.,’ 
454;  1  Humphr.  253;  2  Blackf.  I14’ 
Leigh,  599  ;  4  Halst.  256;  sickness  oj  ^ 
prisoner ;  2  Leach,  546  ;  2  C.  &  P- 41 
Leigh,  628,  n. ;  expiration  of  a  term  °J  .  j 

1  Dev.  491;  3  Humphr.  70;  1  Miss.  l*«;  2 
Litt.  138;  4  Ala.  n.  s.  173;  7  id-  2£9  V 
Hill,  So.  C.  680;  2  Wheel.  Cr.  Cas. 

472;  and  see  5  Ind.  290;  3  Cox,  Lr- 
489  ;  inability  of  the  jury  to  agree  /  - 
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...  is  Johns.  187;  9  Mass.  494  ; 
<*.*»•? ?’ ,  'w.  503;  6  Ohio,  399;  9 
0  rick.  521 '  nnlra  6  S.  &  R.  577  ;  3  Rawle, 
/beat-  579;  26  Ala.  N.  s.  135 ;  10 

1  “  JW&ier; »®7o‘b 

yprATt 0*** *  n  9io*  L«  lv.  1 

>  Co*Cr&5t.  662;  3  O.  &  B.  115;  13 

But  *»J  u.  somc  states,  statutes  have  pro- 


the 

17 


Ired.283-  Imr„e  upon  a  disagreement; 
vidf  !°r9?0  5  WrVa.  510;  41  Cal.  211. 

26  Ark-  -u  ’  f  he  evidence  to  convict ;  2 
clmt  3 Johns.  206;  8  Blaekf.  540;  2 
K9Cr’Cas.  676  ;  2  McLean,  114;  and 
•  ,  .=«  or  other  incapacity  of  a  -witness ;  1 

5  &  1).  151 ;  1  Mood.  186  ;  Jebb,  270  ; 
not  sufficient  necessities  to  warrant 

*® ,  .  «  iUrv:  See,  m  connection, 

pfsM-  2  Gall? 364.  Consult  2  Bonn.  & 
u  lS  Cr.  C»S.  337,  for  an  admirable 
note  on  this  subject. 

DISCLAIMER,  a  disavowal ;  a  renun¬ 
ciation:  as,  for  example,  the  act  by  which 
a  patentee  renounces  part  of  his  title  ot  xn- 
vention. 

Of  Estates.  The  act  by  which  a  party 
refuses  to  accept  an  estate  which  has  been 
conveyed  to  him.  Thus,  a  trustee  is  said  to 
disclaim  who  releases  to  his  fellow- trustees  his 
estate,  and  relieves  himself  of  the  trust ; 

Hill,  R.  P.  354  ;  13  Conn.  83  ;  6  Cow.  616. 

Of  Tenancy  is  the  act  of  a  person  in  pos¬ 
session,  who  denies  holding  the  estate  of  the 
person  who  claims  to  be  the  owner;  2  Nev. 

6  M.  672.  An  affirmation,  by  pleading  or 
otherwise,  in  a  court  of  record,  that  the  re¬ 
version  is  in  a  stranger.  It  works  a  forfeiture 
of  the  lease  at  common  law;  Co.  Litt.  251  ; 

1  Cruise,  Dig.  109  ;  but  not,  it  is  said,  in  the 
United  States ;  1  Waslib.  R.  P.  93.  Equity, 
it  is  said,  will  not  aid  a  tenant  in  denying  his 
landlord’s  title ;  1  Pet.  486. 

In  Patent  Law.  See  Patent. 

In  Pleading.  A  renunciation  by  the  de¬ 
fendant  of  all  claim  to  the  subject  of  the  de¬ 
mand  made  by  the  plaintiff's  bill ;  Cooper, 
H  P1.309  ;  Mitf.  Eq.  PL  318. 

In’  Equity.  It  must,  in  general,  be  ac¬ 
companied  by  an  answer ;  10  Paige,  Ch.  105  ; 

Itr  iS'i58;  2  Y-  &  C.  546;  9  Sim.  102;  2 
fi.  l  ’  ,  and  always,  when  the  de- 

”  an*;  'ia3. 80  connected  himself  with  the 
or  that  justice  cannot  be  done  otherwise ; 
j7  102  i  Hinde,  Ch.  Pr.  208 ;  1  Anstr. 
oikr  a  \mus*i  renounce  all  claim  in  any  capa- 
nru-KV0  any  extent;  6  G.  &  J.  152.  It 
el,.'  , eto  Part  °f  a  bill  only,  but  it  must  be 
StorJ  r  seP;lrate  and  distinct  part  of  the  bill ; 
general  2f”  4  §  838,  A  disclaimer  may, 

UDon  «.,V„ C  a^and°ned,  and  a  claim  put 


At  common  law  it  is  not  pleaded  as  a  bar  to 
the  action,  nor  is  it  strictly  a  plea  in  abate¬ 
ment,  as  it  does  not  give  the  plaintiff  a  better 
writ.  It  contains  no  prayer  for  judgment, 
and  is  not  concluded  with  a  verification.  It 
is  in  effect  an  oiler  by  the  plaintiff  to  yield  to 
the  claim  of  the  demandant  and  admit  his  title 
to  the  land;  Stearns,  Real  Act.  193.  It  can¬ 
not,  in  general,  be  made  by  a  person  incapa¬ 
ble  of  conveying  the  land.  It  is  equivalent 
to  a  judgment  in  favor  of  the  demandant,  ex¬ 
cept  when  costs  are  demanded  ;  13  Mass.  439 ; 
in  which  case  there  must  be  a  replication  by 
the  demandant ;  6  Pick.  5 ;  but  no  formal 
replication  is  requisite  in  Pennsylvania ;  5 
AVatts,  70  ;  3  Penn.  367.  And  see  1  Waslib. 
R.  P.  93. 

DISCONTINUANCE  OP  ESTATES. 

An  alienation  made  or  suffered  by  the  tenant 
in  tail,  or  other  tenant  seised  in  autre  droit , 
by  which  the  issue  in  tail,  or  heir,  or  successor, 
or  those  in  reversion  or  remainder,  are  driven 
to  their  action,  and  cannot  enter. 

The  term  discontinuance  is  used  to  distin¬ 
guish  those  cases  where  the  party  whose  free¬ 
hold  is  ousted  can  restore  it  only  by  action,  from 
those  in  which  he  may  restore  it  by  entry  ; 
Co.  Litt.  325  a;  3  Bla.  Com.  171;  Adams, 
Ej.  35-41 ;  Comyns,  Di<j.;  Bacon,  Abr.;  Vi- 
ner,Abr.;  Cruise, Dig.Index;  2  Saund.  Index. 

Discontinuances  of  estates,  prior  to  their  ex¬ 
press  abolition,  had  long  become  obsolete,  and 
they  are  now  abolished  by  3  &  4  "W  ill.  IV.,  c. 
27,  and  8  &  9  Viet.  c.  106  ;  Moz.  &  W.  Die. ; 
1  Stepli.  Com.  510,  n. 

Tn  Pleading.  The  chasm  or  interruption 
which  occurs  when  no  answer  is  given  to  some 

material  matter  in  the  preceding  pleading,  and 

the  opposite  party  neglects  to  take  advantage 
of  such  omission.  See  Comyns,  Dig.  1  leader, 
W  ;  Bacon,  Abr.  Pleas,  P.  It  is  distinguished 
from  insufficient  pleading  by  the  fact  that  the 
pleading  does  not  profess  to  answer  all  the 
preceding  pleading  in  a  case  of  discontinuance. 
1  Wms.  Saund.  28,  n.  It  constitutes  error, 
but  may  be  cured  after  verdict,  by  32  lien. 
VIII  c.  80,  and  after  judgment  by  ml  dicit, 
confession,  or  non  sum  informant  under  4 
Anne,  e.  16.  See,  generally,  1  Saurni.  -8 , 4 
Rep.  62  a;  56  N.  H.  414. 

In  Practice.  The  chasm  or  interruption 


so  connected  himself  with  the  •  riPooeedings  occasioned  by  the  failure  of 

Ik  *  i„:,,*;fr  to  continue  the  suit  regularly 


m 

n«iik  -■"■’•vwvu,  cviivx  a  ciiiiiu  UUL  in 

Eq,  pj  3  j  jjUent  discovery  of  aright;  Cooper, 
At  r  * 

tena*Cv^W*  rc.a^  fictions,  a  disclaimer  of 
I'leaof  nnn  frequently  added  to  the 


«4.  Tun',tcnure  i  Littleton,  $  391 ;  10  Mass. 

bar  •  ma)'  Be  either  in  abatement  or 

'vh°leor  anMa39-  4  3  9  ?  7  Pitk-  81 ;  as  to  tlv 
Yearns,  Real^t  °1  ^10  <dcman<dec^  premises 


the  plaintiff  to  continue  the  - 

from  time  to  time,  as  he  ought ;  3  Bla.  Com. 
296.  The  entry  upon  record  of  a  discontinu- 
„„c»  l.as  the  ,».«  effect.  The  ph-?®® 

discontinue  after  demurrer  joined^  and 


not 

entered,  or 

without  leave  -  .  -  - J47  .  aiul  is  gene¬ 

rally  liable /or  costejrhe^  he  ^uiucs, 

though  not  in  all  cases. ^  ^  2-2 .  1  Caines, 


•  after  verdict  or  writ  of  inauiry, 

ve  of  court ;  Cro.  Jac.  So ,  _  . 1 

fi  W  *  S.  P.  147;  and  is  gene- 


235  ;  Comyns,  Dig. 
Plea  (5  P); 


3  id.  249;  6  id.  833; 

116;  2  id.  880;  48  Mo. 

Pleader  (W  5)  ;  Bacon,  Abr. 

36  &  37  Viet.  C.  66. 

discontinuous  b™™™* 

An  casement  made  up  oi  i 


DISCOUNT 
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DISCOVERY 


stead  of  one  continuous  act,  such  as  right  of 
way,  drawing  water,  etc. 

DISCOUNT.  In  Contracts.  Interest 
reserved  from  the  amount  loaned  at  the  time 
of  making  a  loan.  An  allowance  sometimes 
made  for  prompt  payment.  As  a  verb,  it  is 
used  to  denote  the  act  of  giving  money  for  a 
bill  of  exchange  or  promissory  note,  deduct¬ 
ing  the  interest;  6  Ohio  St.  527  ;  15  id.  87 ; 
13  Conn.  248  ;  48  Mo.  189 ;  8  Wheat.  338. 

The  taking  legal  interest  in  advance  is  not 
usurious;  but  it  is  only  allowed  for  the  benefit 
of  trade  and  where  the  bill  or  note  discounted 
is  meant  for  circulation  and  is  for  a  short 
term;  2  Cow.  678,  712;  3  Wend.  408. 

There  is  a  difference  between  buying  a  bill  and 
discounting  it.  The  former  word  is  used  when 
the  seller  does  not  indorse  the  bill  and  is  not 
accountable  for  its  payment.  See  Pothier,  De 
rUsure ,  n.  128  ;  3  Pet.  40  ;  Blydenburgh,  Usury  ; 
Sewell,  Banking;  14  Ala.  668  ;  7  How.  Pr.  144. 
The  true  discount  for  a  given  sum,  for  a  given 
time,  is  such  a  sum  as  will  in  that  time  amount 
to  the  interest  of  the  sum  to  be  discounted. 
Wharton. 

In  Practice.  A  set-off  or  defalcation  in 
an  action.  Viner,  Abr.  Discount .  But  see 
1  Mete.  (Ky.)  597. 

DISCOVERT.  Not  covert;  unmarried. 
The  term  is  applied  to  a  woman  unmarried, 
or  widow, — one  not  within  the  bonds  of  ma-. 
trimony. 


DISCOVERY  (Fr.  dtcouvrir,  to  un¬ 
cover,  to  discover).  The  act  of  finding  an 
unknown  country. 

The  nations  of  Europe  adopted  the  principle 
that  the  discovery  of  any  part  of  America  gave 
title  to  the  government  by  whose  subjects  or  by 
whose  authority  it  was  made,  as  against  all  Eu¬ 
ropean  governments.  This  title  was  to  be  con¬ 
summated  by  possession  ;  8  Wheat.  543  ;  16  Pet 
367;  2Washb.  R.  P.  518.  ’ 


An  invention  or  improvement.  See  Pat¬ 
ent.  Rev.  Stat.  §  4886.  Also  used  of  the 
disclosure  by  a  bankrupt  of  his  property  for 
the  benefit  of  creditors. 

In.  Practice.  1  he  disclosure  of  facts  rest¬ 
ing  in  the  knowledge  of  the  defendant,  or  the 
production  of  deeds,  writings,  or  things  in  his 
possession  or  power,  in  order  to  maintain  the 
right  or  title  of  the  party  asking  it,  in  some 
suit  or  proceeding  in  another  court. 

It  was  originally  an  equitable  form  of  pro¬ 
cedure,  and  a  bill  of  discovery,  strictly  so  called 
was  brought  to  assist  parties  to  6uits  in  other 

£?nrt?-VEvery  bil1.  in  e(*uity  is  lu  60m*  sense  a 
bill  ot  discovery,  since  it  seeks  a  disclosure  from 

the  defendant,  on  his  oath,  of  the  truth  of  the 
circumstances  constituting  the  plaintiff’s  case  as 
propounded  in  his  bill ;  Story,  Eq.  Jur  §  1483  • 
but  the  term  is  technically  applied  as  defined 
above.  See  4  R.  I.  450;  2  Stoekt.  Cli.  273 
Many  important  questions  have  arisen  out  of  the 
exercise  of  this  power  by  equity ;  but  these  are 
of  comparatively  little  practical  importance  in 
England  and  many  of  the  states  of  the  United 
States,  where  parties  may  be  made  witnesses  and 
compelled  to  produce  books  and  papers  in  courts 
of  law.  3  Steph.  Com.  59S  ;  17  A  18  Viet.  c.  125 

^uch  bills  are  greatly  favored  in  equity 
and  are  sustained  in  all  cases  where  some 


■well-founded  objection  does  not  exbf  . 
the  exercise  of  the  jurisdiction  -  S?'*8*!?* 
Jur.  §  1488;  8  Conn.  528;  2  H 
See  17  Mass.  117;  22  Me.  207  •  ?  u  382- 
M.  478  ;  3  Md.  Ch.  Dec.  418  So  He“-  & 
more  important  of  the  objections  arel!^ 
that  the  subject  is  not  cognizable  in  L  rsl' 
meipal  court  of  justice ;  Story  p?7  Tmu- 
§  1489  ;  second ,  that  the  court  will  not  1 
its  aid  to  obtain  a  discovery  for  the  JhI  i 
court  for  which  it  is  wanted,  as  where  the  ,  ar 
can  itself  compel  a  discovery;  ]  A 

2  Ves.  451  ;  1  Johns.  Ch.  547;  2  EdwVk’ 
605  ;  37  N.  H.  55;  sec  9  Paige,  Ch  JoT  , 
Yf-  821  i  Mri,  tb,t  the  plaintiff  ii  2  i® 
titled  by  reason  of  personal  disability ;  fourth 
that  the  plaintiff  has  no  title  to  the  character 
in  winch  he  sues ;  4  Paige,  Ch.  639 ;  fifth 
that  the  value  of  the  suit  is  beneath  the  dig 
nityof  the  court;  sixth,  that  the  plaintiff  has 
no  interest  in  the  subject-matter  or  title  to 
the  discovery  required  ;  2  Brown,  Ch.  321  • 
1  Ves.  Sen.  248;  2  id.  243;  4  Madd.  193- 

4  Ves.  71  ;  6  id.  288  ;  Cooper,  Eq.  PI.  c.  ] 
§  4  ;  2  Mete.  Mass.  127  ;  17  Me.  404  ;  or  that 
an  action  for  which  it  is  wanted  will  not  lie ; 

3  Brown,  Ch.  155;  8  Ves.  494;  13  id.  240; 

1  Bligh,  n.  s.  120;  3  Y.  &  C.  255  ;  see  1 
Phill.  Ch.  209 ;  seventh ,  that  the  defendant 
is  not  answerable  to  the  plaintiff,  but  that 
some  other  person  has  a  right  to  call  for  the 
discovery;  eighth ,  that  the  policy  of  the  law 
exempts  the  defendant  from  the  discovery,  as 
on  account  of  the  peculiar  relations  of  the 
parties;  5  Ves.  322  ;  15  id.  159;  3  Ves.  & 
B.  165;  3  Esp.  38,  113;  2  Y.  &  C.  107;  8 
E.  L.  &  Eq.  89 ;  35  id.  283  ;  3  Paige,  Ch. 
36;  in  case  of  arbitrators;  2  Vern.  380;  3 
Atk.  529;  ninth ,  that  the  defendant  is  not 
bound  to  discover  his  own  title ;  1  Vern.  105 ; 
6  Whart.  141  ;  or  that  he  is  a  bona  fide  pur¬ 
chaser  without  notice  of  the  plaintiff's  claim ; 

2  Edw.  Ch.  81 ;  1  Term,  763  ;  10  Ves.  246; 

3  M.  &  K.  581 ;  2  Y.&C.  457;  8  Sim.  153; 

5  Mas.  269  ;  1  Sumn.  506  ;  2  id.  487 ;  7  Pet. 

252;  10  id.  177;  7  Cra.  2;  6  Paige,  Ch. 
323  ;  and  see  S3  Vt.  252;  1  Stoekt.  82; 
tenth ,  that  the  discovery  is  not  material  in  the 
suit ;  2  Ves.  491 ;  1  Johns.  Ch.  548 ;  eleventh i, 
that  the  defendant  is  a  mere  witness ;  7  V  es. 
287  ;  2  Brown,  Ch.  332  ;  8  Edw.  Ch.  129; 
but  see  2  Ves.  451  ;  14  id.  252 ;  1  Sob.  & 
227  ;  11  Sim.  305;  1  Paige,  Ch.  37;  9  ««• 
188  ;  twelfth \  that  the  discovery  called  ter 
would  criminate  the  defendant.  The  sui 
must  be  of  a  purely  civil  nature,  and  nin)  11( 
be  a  criminal  prosecution  ;  Lofft,  1 ;  19 » Ilow . 
St.  Tr.  1154  ;  7  Md.  416  ;  a  penal  action; 
Keen,  329  ;  2  Blatchf.  39;  a  suit  partaJaiJo 
of  this  character;  1  Pet.  100;  6  Conn.  > 
8  id.  528;  14  Ga.  255;  or  a  case  involve  * 
moral  turpitude.  See  2  Ves.  398  ;  b  l 
1  Bligh,  n.  s.  96;  2  E.  L.  &  Eq.  11 7, 
Madd.  229  ;  2  Y.  &  C.  Ch.  132;  11  i5ca>< 
380  ;  1  Sim.  404  ;  24  Miss.  17.  , 

Courts  of  equity  which  have  once  obtal*j[s- 
jurisdiction  for  purposes  of  discovery  ( 
pose  of  a  cause  finally,  if  proper  for  the  t 


DISCREDIT 


537  disfranchisement 


.  'TL^though  the  remedy  at  law 
6ideration°f  ;  j  Story,  Eq.  Jur.  64£-70  ; 

A.  K.  Marsh.  463,  468;  15 
1  sl“f  ,  Johns.  Ch.  424;  1  lies.  208;  2 
Me-  82 ;  LI  4  II.  &  J.  46  ;  6  Ala.  N.  8.  299. 
0v-  7u  a  dims;  Story;  Eq.  Jur.;  Greenleaf; 
Consult  Am  digram;  Hare;  Disc.;  Joy, 

«n^.Eq  H. 

CplSCREDlT.  To  deprive  one  of  credit 

party  may  discredit  a  witness 
j "f  bv  the  opposite  party,  who  testifies 
.  C;m  bv  Droving  that  his  character  is 

S2S»«5w»  ’"“j0, 7  •onfi; 

ence,  or  any  other  fact  which  shows  lie  is  not 
Entitled  to  belief.  It  is  clearly  settled,  also, 
that  the  party  voluntarily  calling  a  witness 
mnot  afterwards  impeach  his  character  for 
truth  and  veracity ;  1  Mood.  &  R.  414;  3  B. 
&  C.  746.  But  if  a  party  calls  a  witness  who 
turns  out  unfavorable,  he  may  call  another  to 
prove  the  same  point;  2  Campb.  556  ;  2  Stark. 
334;  1  Nev.  &  M.  34;  4  B.  &  A.  193  ;  1 

PbilLEv.  229;  Roscoe,  Civ.  Ev.  96. 

DISCREPANCY.  A  difference  between 
one  thing  and  another,  between  one  writing 
and  another ;  a  variance. 

A  material  discrepancy  exists  when  there 
is  such  a  ditlerence  between  a  thing  alleged  and 
a  thing  offered  in  evidence  as  to  show  they  are 
not  substantially  the  same :  as,  when  the 
plaintiff  in  his  declaration  for  a  malicious  ar¬ 
rest  averred  that  “  the  plaintiff',  in  that  action, 
did  not  prosecute  his  said  suit,  but  therein 
made  default,”  and  the  record  was  that  he  ob¬ 
tained  a  rule  to  discontinue. 

An  immaterial  discrepancy  is  one  which 
does  not  materially  affect  the  cause  :  as,  where 
a  declaration  stated  that  a  deed  bore  date  in  a 
certain  year  of  our  Lord,  and  the  deed  was 
Sliuply  dated  “March  30,  1701.”  2  Salk. 

au  o!,9  Johns-  49 »  »  Taunt.  707  ;  2  B.  & 
C  Til ;  8  Miss-  42*  5  2  McLean,  69  ;  1 

Mctc.  Mass.  59;  21  Pick.  486. 

WSCREtwn.  In  practiCe.  The  equi- 

ijr°purunder 

of' tvmnts’Mf* ?n  a  ndge  is  said  to  be  the  law 

Indifferent  11  *S  .  wa^8  unknown  ;  it  is  different 
Co&&titutinn  *en’  ^  isca6uab  and  depends  upon 
and  P^ton.  In  the  best, 
%,foliv  and8  CaP^ce  5  to  the  worst,  it  is  every 
jkble.  q  f.  Passion  to  which  human  nature  i6 
judicu !  Ua  ,  quce  relinquit  arbi- 

?acoo  Anh  .  judex  qul  minimum  sibi 

8  BeFftf  C?s*  80>  n-  1  Powell,  Mortg 
*•$8;  1  Liiiv  FP1,  Ves- 391 ;  Toullier,  liv.  3 

There  k„y,Abr-447- 

hy  exnr,{^C|e8  discretion  which  is  autlio- 
(.ffnotbeaimiJa,Wan<i  without  which  justice 
'  red:  for  sample,  If  an  old 

#JS  talentfi  render  ln^lligence  and  cunning, 
cn!^  ty)indupf.ontler  um  dangerous  to  the  eom- 
ar„rn,CQ't  a  larcn,T  70ung  man  of  weak  intellect  to 
laa.  finable tnv,“lco“Pany  with  himself,  they 
Pur’i^rc8eein,r  g„Fi?Unl6hed  for  the  offence.  The 
jusT  'ment  shonia  F  ca6e>  has  provided  that  the 
ai)d  it  b-i.  i  i)e  Proportioned  so  as  to  do 
eil°n  of  th,i ;  j  6uch  apportionment  to  the 
Judge.  It  i6  evident  that  with 


out  6uch  discretion  justice  could  not  a  • 
istered  ;  for  one  of  thesTpSK  'T 

other6  *  mUCl1  m0re  “Verc  tte 

And  many  matters  relating  to  the  trial  R„nh 
■  the  order  of  giving-  evidence  or.,™*,-.,,  •  A*  ~ . 


as 


r  .  1  , - giving  evidence,  granting  of  new 

tnals,  etc.,  are  properly  left  mainly  or  entirely  to 

Barb1S29T  °f  ° J  gC'  18  Wend-  79,  99  ]  34 

Decisions  upon  matters  within  the  absolute  dis¬ 
cretion  of  a  court  are  not  reviewable  in  courts  of 
appeal,  but  the  discretion  in  granting  or  refusing 
a  writ  of  mandamus  must  be  exercised  under 
legal  rules,  and  is  reviewable  in  an  appellate 
court;  78  N.  Y.  56.  Such  a  writ  will  not  be 
granted  to  regulate  the  exercise  of  a  discretion 
on  the  part  of  an  official ;  15  Fla.  317 ;  52  Ala.  87. 

In  Criminal  Law.  The  ability  to  know 
and  distinguish  between  good  and  evil, — be¬ 
tween  what  is  lawful  and  what  is  unlawful. 

The  age  at  which  children  are  said  to  have 
discretion  is  not  very  accurately  ascertained. 
Under  seven  years,  it  seems  that  no  circum¬ 
stances  of  mischievous  discretion  can  be  ad¬ 
mitted  to  overthrow  the  strong  presumption  of 
innocence  which  is  raised  by  an  age  so  tender ; 
1  Hale,  PI.  Cr.  27,  28  ;  4  Bla.  Com.  23.  Be¬ 
tween  the  ages  of  seven  and  fourteen  the  infant 
is,  prima  facie ,  destitute  of  criminal  design ; 
but  this  presumption  diminishes  as  the  age  in¬ 
creases,  and  even  during  this  interval  of  youth 
may  be  repelled  by  positive  evidence  of  vicious 
intention  ;  for  tenderness  of  years  will  not  ex¬ 
cuse  a  maturity  in  crime,  the  maxim  in  these 
cases  being  malitia  supplet  cetatem.  At  four¬ 
teen,  children  are  said  to  have  acquired  legal 
discretion  ;  1  Hale,  PI.  Cr.  25. 

DISCRETIONARY  TRUSTS.  Those 
which  cannot  be  duly  administered  without 
the  application  of  a  certain  degree  of  prudence 
and  judgment:  as,  when  a  fund  is  given  to  trus¬ 
tees  to  be  distributed  in  certain  charities  to  be 
selected  by  the  trustees. 

DISCUSSION.  In  Civil  Law.  A  pro¬ 
ceeding,  on  the  part  of  a  surety,  by  which  the 
property  of  the  principal  debtor  is  made  liable 
before  resort  can  be  had  to  the  sureties  :  this 
is  called  the  benefit  of  discussion.  This  is 
the  law  in  Louisiana.  La.  Civ.  Code,  art. 
3014-3020.  See  Domat,  3,  4,  1-4  ;  Burge, 
Suret.  329,  343,  348;  5  Toullier,  544;  7  id. 
93;  2  Bouvier,  Inst.  n.  1414. 

A  deed  executed  under  stat.  S &4  Will.  4, 
c.  74  whereby  the  tenant  in  tail  is  enabled  to 
alienate  the  land  for  an  estate  in  fee  simple  or 
anv  less  estate,  and  thus  destroy  the  entai  . 
The  deed  must  be  duly  enrolled  in  the  eour 
of  chancery  within  six  months  ol  its  execu¬ 
tion  ;  1  Steph.  Com.  250,  575.  , 

In  Scotch  Law.  The  ranking  of  the  P 
per  order  in  which  heirs  are  hahlt 
the  debts  of  the  deceased.  Bell. 

DISFRANCHISEMENT  .be  •  f  ^ 

depriving  a  member  of  t  Bouvier>  Inst. 

right  as  sueli,  by  expulsion. 

n*  192*  ,jnn  (ft  u.j,  which  is  appli- 

It  differs  from  amotion  (?•  £  from  offlce> 

cable  to  the  remova  of  an  o  wmc.Corp. 

leaving-  him  hie  rights  as  a  me 

n.  708;  Aug.&A-CorP-^7' 


DISGRACE 
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DISORDERLY  HOUSE 


The  power  of  disfranchisement  extends  only  to 
societies  not  owning  property  or  organized  for 
gain  ;  unless  the  power  be  given  by  the  charter ; 
50  Penn.  107 ;  Green’s  Brice,  Ultra  Vires ,  45. 
It  extends  to  the  expulsion  of  members  who  have 
proved  guilty  of  the  more  heinous  crimes,  as  to 
which  there  must  first  be  a  conviction  by  a  jury ; 
2  Binn,  448  ;  52  Penn.  125.  It  is  sail  that  the 
power  exists  where  members  do  not  observe  cer¬ 
tain  duties  to  the  corporation,  especially  where 
the  breach  tends  directly  or  indirectly  to  the  for¬ 
feiture  of  the  corporate  rights,  and  franchises, 
and  the  destruction  of  the  corporation  ;  Green’s 
Brice,  Ultra  Vires ,  45.  A  member  is  entitled  to 
notice  of  the  charges  against  him,  and  to  an  op¬ 
portunity  to  be  heard  ;  20  Penn.  435  ;  54  Barb. 
532 ;  40  N.  J.  L.  295.  See  Expulsion. 

A  citizen  entitled  to  vote  cannot  be  disfran¬ 
chised,  or  deprived  of  his  right  by  any  action  of 
the  public  authorities ;  Cooley,  Const.  Lim.  776  : 
15  Mich.  471 ;  20  N.  Y.  477. 

The  present  use  of  the  word  in  England  is  the 
depriving  an  individual  of  his  right  of  voting,  or 
a  constituency  of  their  right  of  returning  a  mem¬ 
ber  to  parliament;  May’s  Pari.  Pr. 

DISGRACE.  Ignominy ;  shame ;  dis¬ 
honor.  No  witness  is  required  to  disgrace 
himself.  13  How.  St.  Tr.  17,  334  ;  16  id. 
161.  See  Crimination  ;  Degrade. 

DISGUISE. 

A  person  lying  in  ambush  is  not  in  disguise 
within  the  meaning  of  a  statute  declaring  a 
county  liable  in  damages  to  the  next  of  kin  of 
any  one  murdered  by  persons  in  disguise :  46 
Ala.  118, 142.  ’ 

DISHERISON.  Disinheritance;  depriv¬ 
ing  one  of  an  inheritance.  Obsolete.  See 
Disinherison. 

DISHERITOR.  One  who  disinherits,  or 
puts  another  out  of  his  freehold.  Obsolete. 

DISHONOR.  A  term  applied  to  the 
non-fulfilment  of  commercial  engagements. 
To  dishonor  a  bill  of  exchange,  or  a  promis¬ 
sory  note,  is  to  refuse  or  neglect  to  pay  it  at 
maturity. 

The  holder  is  bound  to  give  notice  to  the 
parties  to  such  instruments  of  its  dishonor; 
and  his  laches  will  discharge  the  indorsers ; 
Chitty,  Bills,  256-278,  394,  395. 

DISINHERISON.  In  Civil  Law.  The 

act  of  depriving  a  forced  heir  of  the  inherit¬ 
ance  which  the  law  gives  him. 

In  Louisiana,  forced  heirs  may  be  deprived 
of  their  legitime,  or  legal  portion,  and  of  the 
seisin  granted  them  by  law,  for  just  cause. 
The  disinherison  must  be  made  in  proper 
form,  by  name  and  expressly,  and  for  a  just 
cause;  otherwise  it  is  null.  See  La.  Civ. 
Code,  art.  1609—1616.  bee  Forced  IIeirs 
Legitime. 

DISINHERITANCE.  The  act  by  which 
a  person  deprives  his  heir  of  an  inheritance 
who,  without  such  act,  would  inherit. 

By  the  common  law,  any  one  may  give  his 
estate  to  a  stranger,  and  thereby  disinherit 
his  heir  apparent.  Cooper,  Justin  4<\ *.  7 
East,  106.  ’  7 

DISINTERESTED  WITNESS  On 

who  has  no  interest  in  the  cause  or  matter 'in 
issue,  and  who  is  lawfully  competent  to  testify 


In  North  Carolina  and  Tem^T^p- 
pass  lands  must  be  attested  by  disint  '  3  to 
witnesses.  The  word  “  disinterested^^ 
applied  to  arbitrators  and  magistrates  • 

31 ;  50  Me.  334.  See  Interest.  ’  ^  ^  ■ 

DISJUNCTIVE  ALLEGATION*!  t 
Piecing.  Allegations  which  charge  a  n  .rt 
disjunctively,  so  as  to  leave  it  uncertain  H 
is  relied  on  as  the  accusation  against  him  * 

An  indictment,  information,  or  compiaint 
which  charges  the  defendant  with  one  or  other 
of  two  offences,  in  the  disjunctive,  as  that  he 
murdered  or  caused  to  be  murdered,  for^d  or 
caused  to  be  forged,  wrote  and  published  or 
caused  to  be  written  and  published,  is  bad  for 
uncertainty;  8  Mod.  330;  1  Salk.  342  371  • 
2  Stra.  900;  Cas.  temp.  Hardw.  370 5  b’ 
&  C.  251;  1  C.  &  K.  243;  1  Y.  &  J.  22.’ 
An  indictment  which  averred  that  S  made  a 
forcible  entry  into  two  closes  of  meadow  or 
pasture  was  held  to  be  bad  ;  2  Rolle,  Abr.  81. 
A  complaint  which  alleges  an  unlawful  sale  of 
u  spirituous  or  intoxicating  liquor”  is  bad  for 
uncertainty  ;  2  Gray,  501."  So  is  an  informa¬ 
tion  which  alleges  that  N  sold  beer  or  ale 
without  an  excise  license ;  6  Dowl.  &  R.  143. 
And  the  same  rule  applies  if  the  defendant 
is  charged  in  two  different  characters  in  the 
disjunctive :  as,  quod  A  existens  servus  sive 
deputatus ,  took,  etc.  ;  2  Rolle,  Abr.  263. 


DISJUNCTIVE  TERM.  One  which  is 
placed  between  two  contraries,  by  the  affirm¬ 
ing  of  one  of  which  the  other  is  taken  away : 
it  is  usually  expressed  by  the  word  or.  See 
3  Ves.  450*;  7  id.  454;  2  Rop.  Leg.  290;  1 
P.  Wms.  433;  2  id.  283;  2  Cox,  Ch.  213; 
2  Atk.  643;  3  id.  83,  85  ;  2  Ves.  Sen.  67; 

2  Stra.  1175;  Cro.  Eliz.  525;  1  Bingfi.  500; 

3  Term,  470;  Ayliffe,  Pand.  56;  2  Miles,  49. 
In  the  civil  law,  when  a  legacy  is  given  to 

Caius  or  Titius,  the  word  or  is  considered  and, 
and  both  Caius  and  Titius  are  entitled  to  the 
legacy  in  equal  parts.  6  Toullier,  n.  704. 
See  Copulative  Term;  Construction, 
subdivision  And ,  Or  ;  also  Bacon,  Abr.  Con¬ 
ditions  (P  5). 


DISME.  Dime,  which  see. 

DISMISS.  To  remove.  To  send  out  of 
court.  Formerly  used  in  chancery  ot  1 
removal  of  a  cause  out  of  court  without  ain 
farther  hearing.  The  term  is  now  usee  i 
courts  of  law  also. 

The  effect  of  dismissals  under  the  P 
some  of  the  United  States,  has  been  muc  - 
cussed.  In  New  York  it  is  settled  by  §  1^  . 
the  civil  code,  taking  effect  Sept.  1,  »  V 

“  a  final  judgment  dismissing  the  < romi  ‘ 
either  before  or  after  a  trial,  rendered  in  a 
hereafter  commenced,  does  not  prevent  ^ 
action  for  the  same  cause  of  action,  unics 
pressly  declares  that  it  is  rendered  up 
merits.” 

DISORDERLY  HOUSE.  In 
Law.  A  house  the  inmates  of  which  .  . 
so  badly  as  to  become  a  nuisance  to  the  n<  ^ 
borhood.  It  has  a  wide  meaning,  eSf 
eludes  bawdy  houses,  common  gaming  h  -  f 


diSOiiderly  persons 


539 


dissolution 


1  Bisli.  Cr. 

»nd  Pja®eSoUCra."C.C.  675.  ' 

L.S l106'  such  house  may  be  indicted 

fhe  kecp«  nuisance ;  Hardr.  344  ; 

for  keep1”?,  £  u  c.  78,  88.  1,  2;  1  Wheel. 
H*  ,  mo’-  1  S.  &  R- 342;  2  id.  298  ; 
tV>  %r.W<n^,A;4  Slianw.  B  la. 
Bacon,  Al,r*  notC-  The  husband  must  be 
Com- 16 ‘V  ,  ’  v;je  in  an  indictment  to  sup- 
,  dilorOc.lv  l.oose ;  1  Show.  140. 

PERSONS.  A  class 
Dl,S°i  ^  described  in  the  statutes  which 

dt,4Bl..C„m.  .69. 


in  court. 

DISSEISEE. 


Com.  169. 

’msPARAGEMENT.  In  Old  English 

°  \n  injury  by  union  or  comparison 
Sh  some  person  or  thing  of  inferior  rank  or 

^Marriage  without  disparagement  was  mar¬ 
riage  to  one  of  suitable  rank  and  diameter, 
o  Bla.  Com.  70;  Co.  L.tt.  82  b  The  guar¬ 
dian  in  chivalry  had  the  right  of  disposing  of 
his  infant  ward  in  matrimony ;  and  provided 
he  tendered  a  marriage  without  disparage¬ 
ment  or  inequality,  if  the  infant  refused,  he 
was  obliged  to  pay  a  valor  maritagu  to  the 

guardian.  . 

Dispar  agar  e,  to  connect  in  an  unequal  mar¬ 
riage.  Spelman,  Gloss.  Disparagatio ,  dis¬ 
paragement.  Used  in  Magna  Charta  (9  Hen. 
HI.),  c.  6.  Dispar agation,  disparagement. 
Kelham.  Disparage ,  to  marry  unequally. 
Used  of  a  marriage  proposed  by  a  guardian 
between  those  of  unequal  rank  and  injurious 
to  the  ward. 

DISPAUPER.  In  English  Law.  To 

deprive  a  person  of  the  privilege  of  suing  in 
forma  pauperis . 

When  a  person  has  been  admitted  to  sue  in 
forma  pauperis ,  and  before  the  suit  is  ended 
it  appears  that  the  party  has  become  the 
owner  of  a  sufficient  estate  real  or  personal, 
or  has  been  guilty  of  some  wrong,  he  may  be 
dispaupered . 

DISPENSATION.  A  relaxation  of  law 
mr  the  benefit  or  advantage  of  an  individual, 
lathe  United  States,  no  power  exists,  except 
j?  ^e.  legislature,  to  dispense  with  law  ;  anc 
1(‘n  it  is  not  so  much  a  dispensation  as  a 
change  of  the  law. 

I  DISPLACE.  Used  in  shipping  articles, 

(  meaning  properly  to  disrate  not  to  dis- 
chur?e*  108  Mass.  68. 

niHISP°NE’  In  Scotcb  Law.  A  tech 
v?rd  essenti^l  to  the  conveyance  of 
lent  * J  e  I)roPert>%  and  for  which  no  equiva- 

-‘!ear- b°  "ie 

To  >"' 

*il|-  49  w  V  ProPerty,  as,  disposition  by 
I.  7<>  IJsed  also  of  the  deter 
Called  a 


minatW  ;  1>.  79‘  Used  a 
Wof  l  °f  8UltS;  13  Wall.  664. 
Htc  Jdrpe  extent  ?  Freem.  177 

^POSSESSION. 


act  whereby 


Ouster ;  a  wrong 


~  amotion  of  possession. 
Actual  the  wrong-doer  gets  the 

cupation  of  the  land  or  lieredita- 


.  It  includes  abatement,  intrusion,  dis- 
discontinuance,  deforcement.  3  Bla. 

.  167. 

DISPUTATIO  FORI  (Lat.).  Argument 
pnnrt  Du  Cange. 


ment. 
seisin 
Com.  167. 


One  who  is  wrongfully 


- - -  v  ia  wrungiuilv 

lut  out  of  possession  of  his  lands;  one  who 
is  disseised. 

DISSEISIN.  A  privation  of  seisin.  A 
usurpation  of  the  right  of  seisin  and  posses¬ 
sion,  and  an  exercise  of  such  powers  and 
privileges  of  ownership  as  to  keep  out  or  dis¬ 
place  him  to  whom  these  rightfully  belong 
2  Washb.  R.  P.  283. 

It  takes  the  seisin  or  estate  from  one  man 
and  places  it  in  another.  It  is  an  ouster  of 
the  rightful  owner  from  the  seisin  or  estate 
in  the  land,  and  the  commencement  of  a  new 
estate  in  the  wrong-doer.  It  may  be  by 
abatement,  intrusion,  discontinuance,  or  de¬ 
forcement,  as  well  as  by  disseisin  properly  so 
called.  Every  dispossession  is  not  a  disseisin. 

A  disseisin,  properly  so  called,  requires  an 
ouster  of  the  freehold.  A  disseisin  at  election 
is  not  a  disseisin  in  fact;  2  Pres.  Abstr.  T. 
279  et  seq.;  but  by  admission  only  of  the  in¬ 
jured  party,  for  the  purpose  of  trying  his 
right  in  a  real  action;  Co.  Litt.  277  ;  2  Me. 
242 ;  11  id.  309 ;  4  N.  H.  371 ;  5  Cow.  371 ; 

6  Johns.  197;  5  Pet.  402;  6  Pick.  172;  6 
Mete.  439 ;  4  Kent,  485. 

Disseisin  may  be  effected  either  in  corpo¬ 
real  inheritances,  or  incorporeal.  Disseisin 
of  things  corporeal,  as  of  houses,  lands,  etc., 
must  be  by  entry  and  actual  dispossession  of 
the  freehold :  as  if  a  man  enters,  by  force  or 
fraud,  into  the  house  of  another,  and  turns,  or, 
at  least,  keeps,  him  or  his  servants  out  of  pos¬ 
session.  Disseisin  of  incorporeal  heredita¬ 
ments  cannot  be  an  actual  dispossession ;  lor 
the  subject  itself  is  neither  capable  of  actual 
bodily  possession  nor  dispossession;  3  13 la. 
Com."  169,  170.  See  15  Mass.  495;  6  M. 
172;  14  id.  374  ;  6  Johns.  197;  2  AN  atts, 
23;  1  Vt.  155;  10  Pet.  414;  11  id.  41;  1 
Dana,  279;  11  Me.  408;  8  Vmer,  Abr.  79, 
Archbold,  Civ.  PI.  12;  Bacon,  Abr.;  2 
Suppl.  to  Yes.  343;  Dane,  Abr.  Index,  1 
C  bitty,  Pr.  374,  note  (r). 

DISSEISOR.  One  who  puts  another  out 
of  the  possession  of  his  lands  wrongfully. 

DISSENT.  A  disagreement  to  something 
which  has  been  done.  It  is  express  or  im- 

^The  law  presumes  that  every 
whom  a  conveyance  lias  been  «  ‘d‘  jT0  be 
his  assent  to  it,  because  it  13  suPPesumptj0n, 
for  his  benefit.  To  rebut  the  ]  1  4‘ 

his  dissent  must  be  expres.  •  2  -rf  174; 

206  ;  11  wheat.  78;  1  J f?  'id  552 ;  3 
6  id.  838;  12  Mass.  456,  A88ENt, 

Johns.  Ch.  261  ;  4  id. 

and  the  authorities  there  e  •  Th 

DISSOLUTION. 

annulling  its 

dissolution  of  .<  on  ™!ractin<r  parties, 
effects  between  the  contract^  i 


DISSUADE 
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DISTRESS 


The  dissolution  of  a  partnership  is  the  put¬ 
ting  an  end  to  the  partnership.  Its  dissolution 
does  not  affect  contracts  made  between  the 
partners  and  others :  so  that  they  are  entitled 
to  all  their  rights,  and  are  liable  on  their  ob¬ 
ligations,  as  if  the  partnership  had  not  been 
dissolved.  See  Partnership;  3  Kent,  27  ; 
Dane,  Abr.;  Gow,  Partn.;  Watson,  Partn.; 
Bouvier,  Inst.  Index. 

Of  Corporations.  Dissolution  of  corpora¬ 
tions  takes  place  by  act  of  legislature  (but  in 
America  only  by  consent  of  the  corporation, 
or  where  the  power  to  dissolve  has  been  re¬ 
served  by  the  legislature)  ;  by  the  loss  of  all 
the  members,  or  an  integral  part  of  them  ;  by 
a  surrender  of  the  charter;  by  the  expiration 
of  the  period  for  which  it  was  chartered  ;  by 
proceedings  for  the  winding  up  of  the  company 
under  the  law  ;  or  by  a  forfeiture  of  the  fran¬ 
chises,  for  abuse  of  its  powers.  The  loss  of 
members  will  not  work  a  dissolution,  so  long 
as  enough  members  remain  to  fill  vacancies  ;  5 
Ind.  Il ;  nor  does  a  failure  to  elect  officers  ; 
13  Penn.  133;  20  Conn.  447.  Ordinarily,  a 
corporation  may  bv  a  majority  vote  surrender 
its  franchises;  44  Penn.  435  ;  7  C.  E.  Green, 
404  ;  7  Gray,  393  ;  but  such  a  surrender  must 
be  accepted  by  the  state;  9  R.  I.  590;  ex¬ 
cepting  where  the  stockholders  are  liable  for 
the  debts  ;  7  Cold.  420.  The  forfeiture  of  a 
charter  by  misuser  or  nonuser  is  complete  only 
upon  a  final  adjudication  thereof  in  a  compe¬ 
tent  court,  upon  proper  proceedings  at  the  suit 
of  the  government  which  created  the  corpora¬ 
tion,  and  in  the  courts  of  such  government ; 
the  existence  of  the  charter  cannot  be  at- 
tacked  collaterally,  or  by  an  individual ;  7 
Pick.  344;  4  G.  &  J.  1.  But  when  the  legis¬ 
lature  has  reserved  the  right  to  revoke  a 
charter  for  abuse  of  its  privileges  or  failure  to 
perform  a  condition,  the  legislature  may  enact 
the  repeal  at  the  proper  time ;  23  Pick.  334  • 
26  Penn.  287. 

Upon  a  dissolution,  the  assets  of  all  kinds 
are  a  trust  fund  for  the  payment  of  debts,  and 
afterwards  for  distribution  among  the  stock¬ 
holders  ;  ^2  Kent,  307;  13  Blatch.  134;  39 
N.  II.  435.  Dissolution  puts  an  end  to  all 
existing  contracts ;  but  this  works  a  breach  of 
the  contract,  and  gives  aright  of  action  against 
the  company ;  Green’s  Brice,  Ultra  Vires, 
803.  See  12  Am.  Dec.  239;  Boone,  Cor¬ 
porations^  197;  Green’s  Brice,  Ultra  Vires 
78 6. 

In  Practice.  The  act  of  rendering  a  le^al 
proceeding  null,  or  changing  its*  character  • 
as  a  foreign  attachment  in  Pennsylvania  is 
dissolved  by  entering  bail  to  the  action  •  in¬ 
junctions  are  dissolved  by  the  court. 

DISSUADE.  In  Criminal  Law.  To 

induce  a  person  not  to  do  an  act. 

To  dissuade  a  witness  from  giving  evidence 
against  a  person  indicted  is  an  indictable  of¬ 
fence  at  common  law;  Hawk.  PI.  Qr  ^  ^ 
c.  21,  s.  15.  The  mere  attempt  to  stifle  evi¬ 
dence  is  also  criminal  although  the  persuasion 
should  not  succeed,  on  the  general  principle 
that  an  incitement  to  commit  a  crime  is  in  it 


sell  criminal ;  1  Russell,  Cr.  44  •  o  p 
21 ;  6  id.  464  ;  2  Stra.  904;  2  Leach  92V’ 
DISTANCE.  The  rule  is  that  the  distat 
between  given  points  should  be  measured  In! 
straight  line ;  5E.  &  B.  92;  6  id.  350  B„t 
in  a  rule  of  court  as  to  service  the  distm 
has  been  taken  by  the  usual  road  •  7 
419.  ’  v'ow- 


to  wnat  constitutes 
see  Pet.  C.  C.  180;  Act  July  13,  1866,  14 
&tat.  at  L.  117  ;  45  N.  Y.  499. 


DISTRACTED  PERSON.  A  term  used 
in  the  statutes  of  Illinois,  Ill.  Rev.  Laws 
1833,  p.  332,  and  New  Hampshire,  i)i».  N 
H.  Laws,  1830,  p.  339,  to  express  a  suite  of 
insanity. 


DISTRACTIO.  In  Civil  Law.  The  sale 

of  a  pledge  by  a  debtor.  The  appropriation 
of  the  property  of  a  ward  by  a  guardian.  Cal- 
vinus.  Lex. 


DISTRAHERE.  To  withdraw ;  to  sell. 
Distrahere  controcersias,  to  diminish  and  set¬ 
tle  quarrels ;  distrahere  matrimoniam ,  to  dis¬ 
solve  marriage  ;  to  divorce.  Calvinus,  Lex. 

DISTRAIN.  To  take  as  a  pledge  prop¬ 
erty  of  another,  and  keep  the  same  until  he 
performs  his  obligation  or  until  the  property 
is  replevied  by  the  sheriff.  It  was  used  to 
secure  an  appearance  in  court,  payment  of 
rent,  performance  of  services,  etc.  3  Bla.  Com. 
231  ;  Fitzh.  N.  B.  32  (B)  (C),  223  ;  3 Daly, 
455.  See  Distress. 


DISTRESS  (Fr.  distraindre ,  to  draw 
away  from).  The  taking  of  a  personal  chattel 
out  of  the  possession  of  a  wrong-doer  into  the 
custody  of  the  party  injured,  to  procure  satis¬ 
faction  for  the  wrong  done.  3  Bla.  Com.  6. 
It  is  generally  resorted  to  for  the  purpose  of 
enforcing  the  payment  of  rent,  taxes,  or  other 
duties,  as  well  as  to  exact  compensation  lor 
such  damages  as  result  from  the  trespasses  of 
cattle. 


This  remedy  is  of  great  antiquity,  and  is  said 
by  Spelnian  to  have  prevailed  among  the  Gothic 
nations  of  Europe  from  the  breaking  up  of  the 
Homan  Empire.  The  English  statutes  since  the 
days  of  Magna  Charta  have,  from  time  to  time, 
extended  and  modified  its  features  to  meet  the 
exigencies  of  the  times.  Our  6tate  legislatures 
have  generally,  and  with  some  alterations, 
adopted  the  English  provisions,  recognizing  the 
old  remedy  as  a  salutary  and  necessary  one, 
equally  conducive  to  the  security  of  the  land¬ 
lord  and  to  the  welfare  of  society.  As  a  mean 
of  collecting  rent,  however,  it  is  becoming  un¬ 
popular  in  the  United  States,  as  giving  an  undu 
advantage  to  landlords  over  other  creditors 
the  collection  of  debts.  Tavlor,  Landl.  ; 
§  556  ;  2  Dali.  68  ;  2  Halst.  29 ;  1  Harr.  &  «L  6  ' 

1  M’Cord,  299;  1  Blackf.  469 ;  1  Bibb,  60/,  * 

Leigh,  370  ;  3  Dana,  209.  „ 

In  the  New  England  states  the  law  of  atta 
ment  on  mesne  process  has  superseded  the  1^'  „ 
distress ;  3  Pick.  105,  360 ;  4  Dane,  Abr.  lfi' 
The  state  of  New'  York  has  expressly  abolish 
by  statute.  The  courts  of  North  Carolina 
it  to  be  inconsistent  with  the  spirit  of  her 
and  government,  and  declare  that  the  corn®;  # 
process  of  distress  does  not  exist  in  that  Fta  ’ 

2  M  Cord,  39 ;  Cam.  <fc  N.  22 ;  to  the  same  eflec 
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'^Missouri ;  3  Mo.  472.  In  Ohio, 
„  »bc  la*8  jiuhama  there  are  no  statutory 
£,5*.  andth^  subTect,  except  in  the  former 
provisions  °ath^  J  landlord  a  share  ol  the 
Kate  to  to  an  execution  creditor,  and 

*Lns  in  preiertu _  the  remedy  to  thi 


357;  6  A,la-t2i!roDerty' 'cannot  be  taken  in  execu- 
8tatateithe  wcmfses  unless  a  year’s  rent,  if  it  be 
tiouonthe  P't'  d  ^  tUe  landlord,  who  has 
duei  >8  „  the  growing  crop ;  50  Miss.  556  ; 

*W>  a  me  effect  are  the  statutes  of  Wisconsin  ; 

to  the  same  en  ^  ^nd  jn  Louisiana  the 

Wise-  L.a"'f’:  follow  goods  removed  from  his 
landlord  ''iaLeeu  day6  after  removal,  provided 
premises  for  “  1  e  o  property  of  the  tenant ; 

WW  ******  »d  T»- 

ant,  §  53S. 

To  authorize  a  distress  for  rent  there  must 
be  an ‘actual  demise,  and  not  a  mere  agree¬ 
ment  for  one,  at  a  certain  fixed  rent,  pay  able 
either  in  money,  in  produce,  or  by  services. 
But  a  parol  demise  will  be  sufficient,  and  the 
terms,  although  not  immediately  obvious,  may 
be  capable  of  being  reduced  to  a  certainty  ; 
Co.  Litt.  96  a;  9  >Vcnd.  322;  3  Penn.  31 ; 

1  Bay,  315.  Thus,  an  agreement  that  the 
lessee*  shall  pay  no  rent,  provided  lie  make 
repairs,  and  the  value  of  the  repairs  is  uncer¬ 
tain,  would  not  authorize  the  landlord  to  dis¬ 
train;  Add.  Penn.  347.  But  where  the  rent 
is  a  certain  quantity  of  grain,  the  landlord 
may  distrain  for  so  many  bushels  in  arrear, 
and  name  the  value,  in  order  that  if  the  goods 
should  not  be  replevied,  or  the  arrears  ten¬ 
dered,  the  officer  may  know  what  amount  of 
money  is  to  be  raised  by  the  sale ;  and  in 
such  case  the  tenant  may  tender  the  arrears 
ingrain;  13  S.  &li.  52.  Sec 3  W.  &  S.  531. 

A  distress  can  only  be  taken  for  rent  in 
wrear,  and  not,  therefore,  until  the  day  after 
it  is  due ;  unless  by  the  terms  of  the  lease 
>t  is  made  payable  in  advance  ;  4  Cow.  516  ; 
3  ilunf.  277.  But  no  previous  demand  of 
rent  is  necessary,  except  where  the  conditions 
°*  ^ie  lease  require  it.  Nor  will  the  right  be 
extinguished  either  by  an  unsatisfied  judginent 
?r  rent  or  by  taking  a  promissory  note 
.  lTe*0r>  unless  such  note  has  been  acceptec 
in  absolute  payment  of  the  rent;  5  Hill,  651  ; 

a  taken  for  any  kind  of  rent  the 

cntion  of  beyond  the  day  of  pay- 

^  injurious  to  him  who  is  entitled  to 
bhisM-1**  ^  common  law,  the  distrainer 
in  tl  U;e  P.ossess(-,(l  a  reversionary  interest 
l)n[m*ses  out  of  which  the  distress 
power  tun1.  he  expressly  reserved  a 
Yeiw  n  ra*n  W^ien  he  parted  with  the  re- 
44i  •  (i1  ,  .ow*  652  5  16  Johns.  159 ;  1  Term 
^  ^  But  the  English  stat 
all  distin  r°*  ^  C‘  substantially  abolishec 
remedy  ;C  I0?.s  between  rents,  and  gave  the 
uP°a  a  lo11  a  w^ere  rent  is  reserved 

to  ^nar-if18  *1  .  6  effect  of  the  statute  was 

vopsi0n  tne  l  distress  from  the  re 

and  to  yx],^  llc  1  lfc  had  before  been  incident 
tin  G  ev.crJr  species  of  rent  upon  the 
8  ^  it  the  power  of  distress  hat 


.  , .  each  case.  This 

statute  has  been  enacted  in  most  of  the  United 
States ;  Taylor,  Landl.  &  T.  §  560. 

As  to  the  different  classes  of  persons  who 
may  distrain,  it  is  held  that  each  one  of  several 
joint  tenants  may  distrain  for  the  whole  rent 
and  account  to  the  others  for  their  respective 
shares  thereof,  or  they  may  all  join  together 
for  the  purpose  ;  4  Bingh.  562  ;  2  Balf  &  B. 
465.  But  tenants  in  common  have  several 
estates,  and  each  one  may  distrain  for  his 
separate  share;  1  McCl.  &  Y.  107 ;  Cro.  Jac. 
611  ;  Co.  Litt.  317  ;  unless  the  rent  be  of  an 
entire  thing,  as  of  a  house,  in  which  case  they 
must  all  join,  as  the  subject-matter  is  inca¬ 
pable  of  division;  Co.  Litt.  197  a  ;  5  Term, 
246. 

A  husband  as  tenant  by  the  curtesy  dis¬ 
trains  for  rent  due  to  his  wife,  although  it 
may  be  due  to  her  as  an  executrix  or  ad¬ 
ministratrix  ;  2  Saund.  195 ;  1  Ld.  Kaym. 
369.  A  widow  after  her  dower  has  been 
admeasured  may  distrain  for  her  third  of  the 
rent;  Co.  Litt.  32  a.  So  may  an  heir  at 
law,  or  a  devisee,  for  that  which  becomes  due 
to  them  respectively,  after  the  death  of  the 
ancestor,  in  respect  to  their  reversionary 
estate:  5  Cow.  501;  1  Saund.  287.  So  of 


guardians,  trustees,  or  agents  who  make  leases 
m  their  own  names,  as  well  as  the  assignee  of 
the  reversion  which  is  subject  to  a  lease ;  2 
Hill,  N.  Y.  475;  5  C.  &  P.  379. 

With  respect  to  what  things  may  be  dis¬ 
trained,  they  are  generally  whatever  goods 
may  be  found  upon  the  premises,  whether 
they  belong  to  the  tenant,  an  under-tenant, 
or  to  a  stranger ;  13  Wend.  256  ;  1  Rawle, 
435;  13  S.  &  R.  57;  7  H.  &  J.  120;  4 
Rand.  334;  1  Bail.  497 ;  91  Penn.  349 ; 
Comyns,  Dig.  Distress  (B  1).  Thus,  it  has 
been  held  that  a  gentleman’s  chariot  which 
stood  in  a  coach-house  belonging  to  a  com¬ 
mon  livery-stable  keeper  was  distramable  by 
the  landlord  for  the  rent  due  him  by  the 
livery-stable  keeper  for  the  coach-house ;  3 
Burr.  1498.  Or  if  cattle  are  put  on  the 
tenant’s  land  by  consent  of  the  owners  of  the 
beasts,  they  are  distramable  by  the  landlord 
immediately  after  for  rent  m  arrear;  3  Bla. 
Com.  8.  And  the  necessity  of  this  rule  is 
justified  by  the  consideration  that  the  righ  s 
Jof  the  landlord  would  be  liable  to  be  defeated 
t  a  great  variety  of  frauds  and  cotaowrf 
Ills  remedy  should  be  restricted  to  such  goods 
only  aThe  could  prove  to  be  the  property  of 

the  tenant.  vmetv  of 

There  are,  however,  a  great  .  J 
things  which,  for  obvious  reasons,  are  p.  ^ 
lcget*  from  distress,  either  ^  ^ 

common  law.  Ihus  tne  g  d  iointl y  with 
who  has  some  interest in  1  ‘.jnt  ,enant,  al- 
the  distrainor,  as  those  £  cftnnot  be  ffis- 
thougli  found  upon  tl  and  admm- 

trained.  The  goods  of  .exec  rf  ^  ^ 
istrators,  or  of  the  JJ-Sj.  t0  law,  cannot 
regularly  discharge  .  d  for  more  than 

in  Pennsylvania  bed.-  N  ^  goodg  of  a  for. 

one  year’s  rent. 


DISTRESS 


542 


DISTRESS 


mer  tenant,  rightfully  on  the  land,  be  dis¬ 
trained  for  another’s  rent.  For  example,  a 
tenant  at  will,  if  quitting  upon  notice  from  his 
landlord,  is  entitled  to  the  emblements,  or 
growing  crops  ;  and  therefore,  even  after  they 
are  reaped,  if  they  remain  on  the  land  for  the 
purpose  of  husbandry,  they  cannot  be  dis¬ 
trained  for  rent  due  by  the  second  tenant ; 
Willes,  131.  And  they  are  equally  protected 
in  the  hands  of  a  vendee;  for  they  cannot  be 
distrained  although  the  purchaser  allow  them 
to  remain  uncut  after  they  have  come  to  ma¬ 
turity  ;  2  Ball  &  B.  362  ;  5  J.  B.  Moore,  97. 

As  every  thing  which  is  distrained  is  pre¬ 
sumed  to  be  the  property  of  the  tenant,  it  will 
follow  that  things  wherein  he  can  have  no  ab¬ 
solute  and  valuable  property,  as  cats,  dogs, 
rabbits,  and  all  animals  ferae  natural ,  cannot 
be  distrained.  Yet  if  deer,  which  arc  of  a 
wild  nature,  are  kept  in  a  private  enclosure 
for  the  purpose  of  sale  or  profit,  this  so  far 
changes  their  nature,  by  reducing  them  to  a 
kind  of  stock  or  merchandise,  that  they  may 
be  distrained  for  rent ;  3  Bla.  Com.  7.  Nor 
can  such  things  as  cannot  be  restored  to  the 
owner  in  the  same  plight  as  when  they  were 
taken,  as  milk,  fruit,  and  the  like,  be  dis¬ 
trained;  3  Bla.  Com.  9.  So  things  affixed  or 
annexed  to  the  freehold,  as  furnaces,  win¬ 
dows,  doors,  and  the  like,  cannot  be  distrained, 
because  they  are  not  personal  chattels,  but 
belong  to  the  realty;  Co.  Litt.  47  b.  And 
this  rule  extends  to  such  things  as  are  essen¬ 
tially  a  part  of  the  freehold  although  for  a  time 
removed  therefrom,  as  a  millstone  removed  to 
be  picked  ;  for  this  is  matter  of  necessity,  and 
still  remains,  in  contemplation  of  law,  part  of 
the  freehold.  For  the  same  reason,  an  anvil 
fixed  in  a  smith’s  shop  cannot  be  distrained  ; 
Brooke,  Abr.  Distress,  pi.  23;  4  Term,  567; 
Willes,  512;  6  Price,  3;  2  Chitty,  Bail.  167. 

Goods  are  also  privileged  in  cases  where 
the  proprietor  is  either  compelled  from  neces¬ 
sity  to  place  his  goods  upon  the  land,  or 
where  he  does  so  for  commercial  purposes ; 
17  S.  &  R.  139;  7  W.  &  S.  302;  8  id.  302 

4  Halst.  110;  1  Bay,  102,  170;  2  M’Cord, 
39 ;  3  Ball  &  B.  75 ;  6  J.  B.  Moore,  243  ;  8 
id.  254  ;  1  Bingh.  283  ;  2  C.  &  P.  353  ;  1 
Cr.  &  M.  380.  In  the  first  case,  the  goods 
are  exempt  because  the  owner  has  no  option  : 
hence  the  goods  of  a  traveller  in  an  inn  are 
exempt  from  distress;  7  Hen.  VII.  M.  1,  p. 
1;  Hammd,  N.  P.  380  a;  2  Keny.’ 439  • 
Barnes,  472;  1  W.  Blaekst.  483 ;  3  Burr! 
1408.  In  the  other,  the  interests  of  the  com¬ 
munity  require  that  commerce  should  be  en¬ 
couraged ;  and  adventurers  will  not  engage 
in  speculations  if  the  property  embark ed  *is 
to  be  made  liable  for  the  payment  of  debts 
they  never  contracted.  Hence  goods  landed 
at  a  wharf,  or  deposited  in  a  warehouse  on 
storage,  cannot  be  distrained  ;  1 7  S  &  R  13a . 

5  Whart.  9,  14;  21  Me.  47;  23  Wend’  4gV 
Valuable  things  in  the  way  of  trade  are  not 
liable  to  distress :  as,  a  horse  standing  in 
smith’s  shop  to  be  shod,  or  in  a  common  inn 
or  cloth  at  a  tailor’s  house  to  be  made  into  a 


coat,  or  corn  sent  to  a  mill  to  be  ground  •  f 
these  are  privileged  and  protected  fJ  T 
benefit  of  trade ;  3  Bla.  Com.  8.  On  1!° 
same  principle,  it  has  been  decided  that  tl 
goods  of  a  boarder  are  not  liable  to  be  dk 
trained  for  rent  due  by  the  keeper  of  a  board 
ing-house ;  5  Whart.  9 ;  unless  used  by  the 
tenant  with  the  boarder’s  consent  and  witW 
that  of  the  landlord ;  1  Hill,  N.  Y.  565. 

At  common  law,  goods  delivered  to  a  com 
mon  carrier,  or  other  person,  to  be  conveyed 
for  hire,  are  privileged  ;  so  of  goods  on  ’the 
premises  of  an  auctioneer,  deposited  there  for 
the  purposes  of  sale  ;  1  Cr.  &  M.  380;  Tav 
lor,  Landl.  &  T.  §  589.  ; 

Goods  taken  in  execution  cannot  be  dis¬ 
trained.  The  law  in  some  states  gives  the 
landlord  the  right  to  claim  payment  out  of 
the  proceeds  of  an  execution  for  rent  not  ex¬ 
ceeding  one  year,  and  he  is  entitled  to  pay¬ 
ment  up  to  the  day  of  seizure,  though  it  be 
in  the  middle  of  a  quarter;  2  Yeates,  274  ; 
5  Binn.  505  ;  but  he  is  not  entitled  to  the  day 
of  sale;  5  Binn.  505.  See  18  Johns.  1.  The 
usual  practice  is  to  give,  notice  to  the  sheriff’ 
that  there  is  a  certain  sum  due  to  the  landlord 
as  arrears  of  rent, — which  notice  ought  to  be 
given  to  the  sheriff,  or  person  who  takes  the 
goods  in  execution  upon  the  premises;  for 
the  sheriff  is  not  bound  to  find  out  whether 
rent  is  due,  nor  is  he  liable  to  an  action  unless 
there  has  been  a  demand  of  rent  before  the 
removal;  1  Stra.  97,  214;  3  Taunt.  400;  2 
Wils.  140;  Comyns,  Rent  (D  8)  ;  11  Johns. 
185.  This  notice  can  be  given  by  the  imme¬ 
diate  landlord  only.  A  ground- landlord  is 
not  entitled  to  his  rent  out  of  the  goods  of  the 
under-tenant  taken  in  execution  ;  2  Stra. 
787.  And  where  there  are  two  executions, 
the  landlord  is  not  entitled  to  a  year’s  rent 
each.  See  2  Stra.  1024.  Goods  dis- 


on 


trained  and  replevied  may  be  distrained  by 
another  landlord  for  subsequent  rent ;  2  Ball. 
68. 


By  special  acts  of  some  of  the  legislatures, 
it  is  provided  that  tools  of  a  man’s  trade,  some 
designated  household  furniture,  school-books, 
and  the  like,  shall  be  exempted  from  distress, 
execution,  or  sale.  In  Pennsylvania,  prop¬ 
erty  to  the  value  of  three  hundred  dollars, 
exclusive  of  all  wearing  apparel  of  the  defend¬ 
ant  and  his  family,  and  all  Bibles  and  school¬ 
books  in  use  in  the  family,  are  exempted  from 
levy  and  sale  on  execution  or  by  distress  for 

rent;  act  of  1849;  extended  to  sewing-ma¬ 
chines  in  private  families  by  acts  of  1869  an 
1870.  . 

Besides  the  above-mentioned  goods  an 
chattels  which  are  absolutely  privileged  fjom 
distress,  there  are  others  which  are  condition¬ 
ally  so,  but  which  may  be  distrained  un  c 
certain  circumstances.  These  are — beasts  0 
the  plough,  which  are  exempt  if  there  e 
sufficient  distress  besides  on  the  land  when 
the  rent  issues ;  Co.  Litt.  47  a;  Bacon,  A  r* 
Distress ,  B  ;  implements  of  trade,  as  a  1°° 
in  actual  use,  where  there  is  a  sufficient  <■ 1 
tress  besides ;  4  Term,  565 ;  other  things  1 
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8  *  horse  whereon  a  person  is  nd- 
,tual  use>  rtlie  hands  of  a  person  cutting 
i Co.  Litt.  47a. 
yjo odj  and  n  iaw  a  distress  could  not  be 

At  conimo  expiration  of  the  lease.  To 
madClf this  evil,  the  legislature  of  Pennsyl- 
reffleL7ed  an  act  making  it  "lawful  for  any 
vamHnCin-  any  rent  in  arrear  or  due  upon 
PeI?  Le Vlifc  or  years  or  at  will,  ended  or 
an)  •!,!]  to  distrain  for  such  arrears  after 
dcT‘lination  of  the  said  respective  leases, 
tb\d  irinir  as  they  might  have  done 
•? lease  had  not  been  ended:  provided 
iTsJch  distress  be  made  during  the  continu¬ 
al  of  such  lessor’s  title  or  interest.”  Act 

Ktoh  21  m2,  s.  H,  1  Smith,  Penn. 

“  *  375  Similar  legislative  enactments 

S  in  most  of  the  other  states.  In  the  city 
and  county  of  Philadelphia,  the  landlord  may, 
under  certain  circumstances,  apportion  his 
rent  and  distrain  before  it  becomes  due.  See 
act  of  March  25, 1825,  s.  1,  Pamph.  Laws,  114. 

A  distress  may  be  made  either  upon  or  oft 
the  land.  It  generally  follows  the  rent,  and  is, 
consequently,  confined  to  the  land  out  of  which 
it  issues.  If  two  pieces  of  land,  therefore,  are 
let  by  two  separate  demises,  although  both  be 
contained  in  one  lease,  a  joint  distress  cannot 
be  made  for  them  ;  for  this  would  be  to  make 
the  rent  of  one  issue  out  of  the  other;  Rep. 
temp .  Hardw.  245  ;  2  Stra.  1040.  But  where 
lands  lying  in  different  counties  are  let  to¬ 
gether  by  one  demise  at  one  entire  rent,  and 
it  does  not  appear  that  the  lands  are  separate 
from  each  other,  one  distress  may  be  made  for 
the  whole  rent ;  1  Ld.  Raym.  55;  12  Mod. 
76.  And  where  rent  is  charged  upon  land 
tthich  is  afterwards  held  by  several  tenants, 
the  grantee  or  landlord  may  distrain  for  the 
^hole  unon  the  land  of  any  of  them ;  because 
the  whole  rent  is  deemed  to  issue  out  of  every 
Jjart  of  the  land  ;  Rolle,  Abr.  671.  If  there 
e  a  hemse  on  the  land,  the  distress  may  be 
I  e  in  the  house;  if  the  outer  door  or  win 
|  mvT|)e  °Peni  a  distress  may  be  taken  out  of 
i  flolle,  Abr.  671.  If  an  outer  door  be 
Ifn,  an  ^aer  door  may  be  broken  for  the 
I  rp°he  of  taking  a  distress,  but  not  other- 

Barl  Umb*.  47 1  Cas*  temP*  Hard.  168 
mispfS^0n  a  r*ver?  attached  to  the  leased  pre- 

trained  .afiWp-ar9  by  roPcs>  cannot  be  dis- 
R  6  Blngh<  150- 

v*>nia  w  0ti  and  ®th  sections  of  the  Pennsyl- 

conif.u  p  of  assembly  of  March  21,  1772, 

.k?Vhe  11  H.  c.  19,  it  is  on- 

will  or  A.i 1  a.ny  tenant  for  life,  years,  at 

destineiv  Krwise’  shall  fraudulently  or  clan- 

to  prevt.nr°tt|Ve^  b‘s  &°°ds  off  the  premises 

ie,  c„..i  le  landlord  from  distraining  the 
,  Mich  _  .  .  . 


fraud.  To  bring  a  case  within  the 


fully’  !a,  Person,  or  any  person  by  hinflaw- 
afterS  20d’  may>  within  thirty  days 
seize  the  same,  wlier- 
lQ  such  ny'1  found,  and  dispose  of  them 
°a  Hie  pr(.,1'U  r  as  fhey  had  been  distrained 
not  dulw  Provided  that  the  landlord 
r  Ln  previrmd  *n  ?00fls  which  shall  have 
a^le  eousidn'  S.° ( ’  bond  Jide  and  for  a  val¬ 
uation,  to  one  not  privy  to  the 


-  a  wumn  tne  act,  the 

removal  must  take  place  after  the  rent  be¬ 
comes  due,  and  must  be  secret ,  not  made  in 
open  day ;  for  such  removal  cannot  be  said  to 
be  clandestine  within  the  meaning  of  the  act  • 

3  Esp.  N.  P.  15  ;  12  S.  &  R.  21*7  ;  7  Bin<ffi! 
423;  1  Mood.  &  M.  535.  This  English 
statute  has  been  re-enacted  in  most  of  the 
states.  It  has,  however,  been  made  a  ques¬ 
tion  whether  goods  are  protected  that  were 
fraudulently  removed  on  the  night  before  the 
rent  had  become  due;  4  Campb.  135.  The 
goods  of  a  stranger  cannot  be  pursued  :  they 
can  be  distrained  only  while  they  are  on  the 
premises;  1  Dali.  440. 

A  distress  for  rent  may  be  made  either  by 
the  person  to  whom  it  is  due,  or,  which  is  the 
preferable  mode,  by  a  constable  or  bailiff,  or 
other  officer  properly  authorized  by  him.  If 
made  by  a  constable  or  bailiff,  it  is  necessary 
that  he  should  be  properly  authorized  to  make 
it ;  for  which  purpose  the  landlord  should 
give  him  a  written  authority,  or,  as  it  is  usu¬ 
ally  called,  a  warrant  of  distress ;  but  a  subse¬ 
quent  assent  and  recognition  given  by  the 
party  for  whose  use  the  distress  has  been 
made  is  sufficient;  Hamm.  N.  P.  382. 

Being  thus  provided  with  the  requisite  au¬ 
thority  to  make  a  distress,  he  seizes  the  ten¬ 
ant’s  goods,  or  some  of  them  in  the  name  of 
the  whole,  and  declares  that  he  takes  them  as 
a  distress  for  the  sum  expressed  in  the  war¬ 
rant  to  be  due  by  the  tenant  to  the  landlord, 
and  that  he  takes  them  by  virtue  of  the  said 
warrant ;  which  warrant  he  ought,  if  re¬ 
quired,  to  show ;  1  Leon.  50.  When  making 
the  distress,  it  ought  to  be  made  for  the  whole 
rent ;  but  if  goods  cannot  be  found  at  the 
time’ sufficient  to  satisfy  the  whole,  or  the 
party  mistake  the  value  of  the  thing  dis¬ 
trained,  he  may  make  a  second  distress; 
Bradb.  Distr.  129,  130;  2  Tr.  &  H.  Pr.  155. 
It  must  be  taken  in  the  daytime  after  sunrise 
and  before  sunset ;  except  for  damage  feasant, 
which  may  be  in  the  night ;  Co.  Litt.  1 42  a. 

As  soon  as  a  distress  is  made,  an  inventory 
of  the  goods  should  be  made,  and  a  copy  of 
it  delivered  to  the  tenant,  together  with  a 
notice  of  taking  such  distress,  with  the  cause 
of  taking  it,  and  an  opportunity  thus  afforded 
the  owner  to  replevy  or  redeem  the  goods. 
This  notice  of  taking  a  distress  is  not  required 
by  the  statute  to  be  in  writing;  and,  there¬ 
fore,  parol  or  verbal  notice  may  be  giv 
either  to  the  tenant  on  the  premises,  or -to  the 
owner  of  the  goods  distrained;  12  Mod.  76. 
And  although  notice  is  directed  by  the  act 
specify  the  cause  of  taking,  it  is  ^  ^ 

whether  it  accurately  state  the  penodof  the 
rent’s  becoming  due;  Dou  1.  79  »  dg 


whether  the  true  cause  of ^^^iTthc 
be  expressed  therein  ;  7  Term,  6f  be 

notice  be  not  person.  r jj0Use  0r,  ac- 
Icft  in  writing  at  the  ^  ^  ^  at  the 
cording  to  the  dire  m0gt  notorious  place 

mansion-house,  or  oh  h  the  rent  dis- 

on  the  premises  cnar0«. 
trained  for. 
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The  distrainor  may  leave  or  impound  the 
distress  on  the  premises  for  the  live  days 
mentioned  in  the  act,  but  becomes  a  tres¬ 
passer  after  that  time ;  2  l)all.  69.  As  in 
many  cases  it  is  desirable,  for  the  sake  of  the 
tenant,  that  the  goods  should  not  be  sold  as 
soon  as  the  law  permits,  it  is  usual  for  him  to 
sign  an  agreement  or  consent  to  their  remain¬ 
ing  on  the  premises  for  a  longer  time,  in  the 
custody  of  the  distrainor,  or  of  a  person  by 
him  appointed  for  that  purpose.  While  in 
his  possession,  the  distrainor  cannot  use  or 
work  cattle  distrained,  unless  it  be  for  the 
owner’s  benefit,  as  to  milk  a  cow,  or  the  like  ; 
5  Dane,  Abr.  34. 

Before  the  goods  are  sold,  they  must  be 
appraised  by  two  reputable  freeholders,  who 
shall  take  an  oath  or  affirmation,  to  be  ad¬ 
ministered  by  the  sheriff,  under-sheriff,  or 
coroner,  in  the  words  mentioned  in  the  act. 
The  next  requisite  is  to  give  six  days’  public 
notice  of  the  time  and  place  of  sale  of  the 
things  distrained ;  after  which,  if  they  have 
not  Been  replevied,  they  may  be  sold  by  the 
proper  officer,  who  may  apply  the  proceeds 
to  the  payment  and  satisfaction  of  the  rent, 
and  the  expenses  of  the  distress,  appraise¬ 
ment,  and  sale.  The  overplus,  if  any,  is  to 
be  paid  to  the  tenant.  A  distrainor  has 
always  been  held  strictly  accountable  for  any 
irregularity  he  might  commit,  although  acci¬ 
dental,  as  well  as  for  the  taking  of  anything 
more  than  was  reasonably  required  to  satisfy 
the  demand ;  Bradb.  Dist. ;  Gilbert,  Kent ; 
Taylor,  Landl.  &  T. 

DISTRESS  INFINITE.  In  English 

Practice.  A  process  commanding  the  sheriff 
to  distrain  a  person  from  time  to  time,  and 
continually  afterwards,  by  taking  his  goods 
by  way  of  pledge  to  enforce  the  performance 
of  something  due  from  the  party  distrained 
upon.  In  this  case  no  distress  can  be  im¬ 
moderate,  because,  whatever  its  value  may 
be,  it  cannot  be  sold,  but  is  to  be  immediately 
restored  on  satisfaction  being  made ;  3  Bla. 
Com.  231.  It  was  the  means  anciently  re¬ 
sorted  to  to  compel  an  appearance.  See' At¬ 
tachment;  Arrest. 

DISTRIBUTION.  In  Practice.  The 

division  by  order  of  the  court  having  authori¬ 
ty,  among  those  entitled  thereto,  of  the  resi¬ 
due  of  the  personal  estate  of  an  intestate 
after  payment  of  the  debts  and  charges. 

The  term  sometimes  denotes  the  division  of  a 
residue  of  both  real  and  personal  estate,  and  also 
the  division  of  an  estate  according  to  the  terms 
of  a  will. 

The  title  to  real  estate  vests  in  the  heirs  by 
the  death  of  the  owner;  the  lejral  title  to 
personal  estate,  by  such  death,  vests  in  the 
executor  or  administrator,  and  is  transferred 
to  the  persons  beneficially  interested  bv  the 
distribution;  4  Conn.  347. 

The  law  of  the  domicil  of  the  decedent  crovomc 
In  the  distribution  of  his  personal  estate?  uni ocr 
otherwise  provided  by  statute.  See  Domicit  • 
Conflict  of  Laws.  In  Alabama,  Arkansas' 


mis,  Humana,  Mxdugan,  Minnesota  Ar-' K 
Missouri,  Montana  Ty.,  Nebra*kn\-mu*'Pl>i 
Hampshire,  New  Mexico  Ty.,Okio  ’p™ada<  Zv> 
Carolina,  Texas,  Utah  Tv iafl,leania> 
Washington  Ty.,and  Wyomina  Tn  «,  Ffr»W 
the  distribution  of  personal  for 

statute,  essentially  the  same  as  those  of ’  b* 
scent  of  real  estate,  where  no  distinction  ^  6  de' 
between  real  estate  ancestral  and  noi  6  ttade 
and,  where  such  distinction  is  made  of 


\  /  7  J  VJt.li,  ObUL.  I 

373  ;  Dak.  Rev.  Code  (1877),  6  7re  • 

Dig.  (1872),  p.  286 ;  Ga.  Rev. 

§  24S3  ;  Ill.  Rev.  Stat.  (1880),  p.  420 :  Ind 
8tat.  (1876),  p.  408  ;  Iowa  Stat.  (1880),  §  2436 : 
Kansas  Comp.  Laws  (1880),  c.  83;  La  W 
Code  (1875) ,  art.  886 ;  Mich.  Comp.  Law6  C18571* 
876;  Min.  Rev.  Stat.  (1866),  p.  369 ;  Miffi 
Code  (1871),  p.  421 ;  1  Mo.  Rev.  Stat.  357 ;  Mon¬ 
tana  Laws  (1872),  p. 36;  Neb.  Comp.  Stat.  (1881 'i 
p.  232  ;  1  Nev.  Comp.  Laws  (1878),  p.  m  N  H 

9,eon^aw®  (1878>’  P-  477  5  New  Mex.  Gen!  Laws 
(1880),  p.  31 ;  1  Ohio  Rev.  Stat.  (1880),  §  4163;  1 
Purd.  Dig.  Penn.  Laws,  p.  806;  So.  C.  Rev. 
Stat.  (1873), p.  455  ;  Paschall’s  Dig.  Tex.  Laws 
(1866),  art.  3418  ;  Utah  Comp.  Laws  (1876),  p. 
273  ;  Vt.  Gen.  Stat.  (1870),  p.  385  ;  Stat.  Wash. 
Ty.  (1875),  pp.  53-58;  Wyoming  Comp.  Laws 
(1876),  p.  286. 

The  rule  is  substantially  the  same,  also,  in 
Kentucky,  Maine,  and  Wisconsin  ;  Me.  Rev.  Stat. 
(1871),  c.  75,  §  8  ;  Ky.  Gen.  Stat.  (1873), p.  371 ; 
Wi6C.  Rev.  Stat.  (1878),  §  3935.  See  Descent. 

In  Arizona ,  after  the  property  has  been  set  apart 
for  the  use  of  the  family,  in  accordance  with 
certain  statutory  provisions,  if  the  deceased  has 
left  a  widow  only,  such  property  becomes  her 
own.  If  there  be  also  a  minor  child  or  children, 
one-half  of  such  property  belongs  to  the  widow, 
and  the  remainder  to  the  child  or  children  in 
equal  shares.  If  there  be  no  widow  ,  the  whole 
belongs  to  the  child  or  children  ;  Arizona  Comp. 
Laws,  1877,  §  1642. 

In  Delaware,  by  statute,  the  residue  of  the  es¬ 
tate  of  a  deceased  person,  after  the  payment  of 
all  legal  demands  and  charges,  must  be  distrib¬ 
uted  to  and  among  the  children  of  the  intestate 
and  the  law  ful  issue  of  such  children  w  ho  may 
have  died  before  the  intestate.  If  there  be  none 
such,  then  to  and  among  the  brothers  and  sister 
of  the  intestate  of  the  whole  blood,  and  the  la  * 
ful  issue  of  such  of  them  as  may  have  died  1 
fore  the  intestate.  If  there  be  none  6UC“»  S 
to  the  father  of  the  intestate,  or,  if  be  be  it  » 
to  the  mother.  If  they  be  both  dead,  then  w 
and  among  the  next  of  kin  to  the  intesta  <  » 
equal  degrees,  and  to  lawful  issue  of  such  , 
shall  have  died  before  the  intestate.  Pr0  *uq 
that  if  the  intestate  be  a  married  w^man  , 
time  of  her  death,  her  husband  shall  be  en  ^ 
to  the  whole  residue,  or,  if  the  intestate 
widow,  she  shall  be  entitled  absolutely,  n  of 
be  issue  of  the  intestate,  to  one-tmra  P  ^ 
such  residue;  or  if  there  be  no  6uch  is  »  rt 
brothers,  sisters,  or  other  kin,  to  ^s- 

such  residue  ;  or,  if  there  be  no  kin  to  in 
tate,  to  the  wffiole  of  such  residue.  0ther 

Distribution  among  children,  brother  <  ionS; 
kin  in  equal  degree,  must  be  in  equal  I 
but  the  issue  of  such  of  them  as  shall  to 

before  the  intestate  shall  take  acc1°?|,isrrule 


stocks,  by  right  of  representation  ;  among 

holds  although  the  distribution  be  entire  ) 

8ucJh  issue.  Del.  Law  s,  18?4,  p. 
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""  \.f  Columbia ,  the  surplus  of  the 

In  intestate  alter  the  payment  of 

nersona! esUitluses  jB  distributed  as  follows: 
febte  *“d  State  leaves  a  widow  but  no  child, 
When  the  >««»  .,  brother  or  sister,  the  widow 
whole:  and  if  there  be  a  child 

n  entitled  w‘  thelr  descendants,  then  the  widow 
nr  children* or  third.  If  no  child  or  descend- 
j.eutitledtoou -t^.do^  is  entitled  t0  0ue-half, 
aut  survive,  w  tQ  the  father  and  mother, 

the  other  haj1  e-  ®r8  or  child  of  a  brother  or 
or  brother  a  g  bc  The  surplus  exclusive  of 
share,  or  whole  surplus  if  there  be 
the  widow  s  ^  equally  among  the  chil- 
n„  widow,  us  of  children  take  per  stirpes. 
drCu'S  no  children  or  descendants,  the  father 

HSttSSToto  **• «*»«!  'f  th.ef bo 

“  then  the  mother,  brothers  and  sisters  and 
S  Se  ndauts  of  deceased  brothers  and  sisters 
take  equally  ;  if  there  be  no  brothers 
^  -i  tprs  then  the  mother  takes  the  whole  ;  if 

S^SerTtte  °f  kl“  of  e<lual  de^ree' 

Utliout  reran!  to  whole  blood  or  half-blood.  If 

there  be  no  relations  within  the  fifth  degree,  the 
Hindus  troes  to  the  United  States  for  the  common 
S  Rev.  Code  Dist.  Col.  pp.  248,  249. 

In  Idaho  the  same  provisions  for  the  distribu¬ 
tion  of  personal  property  exist  as  in  Arizona. 
Idaho  Rev.  Laws  (1875),  pp.  262,  263. 

In  Maryland ,  it  is  provided  that  when  all  the 
debts  of  an  intestate,  exhibited  and  proved,  or 
notified  and  not  barred,  6hall  have  been  dis¬ 
charged,  or  settled  and  allowed  to  be  retained, 
as  herein  directed,  the  administrator  shall  pro¬ 
ceed  to  make  distribution  of  the  surplus  as  fol¬ 
lows.  If  the  intestate  leave  a  widow,  and  no 
child,  parent,  grandchild,  brother,  or  sister,  or 
the  child  of  a  brother  or  sister,  of  the  said  intes¬ 
tate,  the  said  widow  shall  be  entitled  to  the 
whole.  If  there  be  a  widow  and  a  child  or 
children,  or  a  descendant  or  descendants  from  a 
child,  the  widow  shall  have  one-third  only.  If 
there  be  a  widow  and  no  child,  or  descendants, 
of  the  intestate,  but  the  said  intestate  shall  leave 
a  father,  or  mother,  or  brother,  or  sister,  or  child 
of  a  brother  or  sister,  the  widow  shall  have  one- 
half.  The  surplus,  exclusive  of  the  widow’s 
share,  or  the  wrbole  surplus,  if  there  be  no 
widow  shall  go  as  follows. 

u  there  be  children  and  no  other  descendant, 
thL6Ur?lU8  sbaR  be  divided  equally  amongst 
chin  If5ere  be  a  child  or  children,  and  a 
or  nt,-M  ckRdren  of  a  deceased  child,  the  child 
such  w  ren  .8ucb  deceased  child  shall  take 
would  ,as  *1*B>  her,  or  their  deceased  parent 
descend  ,  ve>  be  entitled  to ;  and  every  other 
the  do ath  c°r  °ther  descendants  in  existence  at 
of  (,js  . 1  0  the  intestate  shall  stand  in  the  place 
.  that  if  an  r’.i°r,  tbe*r  deceased  ancestor  :  provided 
Vat>eed  I,?'  pu  .  or  descendant  shall  have  been  ad- 
tile  sampan  1, Restate  by  settlement  or  portion, 
it  be  efm..i  a  he  reckoned  in  the  surplus,  and  if 
descendmr  8,0Peri°r  tea  share,  such  child  or 
have  no  afiu,  *  he  excluded ;  but  the  widow  shall 
h*to  reckoni|n  .  bringing  such  advancement 
0r  Motley  frj v  ®  ’  an<^  maintenance,  or  education, 
t*e<uentin  iiffn  ^  ,hout  a  view  to  a  portion  or  set- 
in  all ’ 8  ,a  *  n°t  be  deemed  advancement ; 
t.  Place  of  an  th°8e  in  equal  degree,  claiming  in 
,[  there  be  a  f.  ancest°r,  shall  take  equal  shares. 
Khe  father  hi,.,u  !er  aud  no  child  or  descendant, 
i^ther  o*™  1  have  the  whole.  If  there  be  a 
father  or  8i<..er’  01  child  or  descendant  of  a 
nf  ,  of  the  in^’  ail<^  uo  child,  descendant,  or 
wfhild  or  ri„nlest?tc>  the  said  brother,  6ister, 
of  ^ethew^dant  °f  a  brother  or  sister, 

•hai®  mtestaKi6’,,  ?very  brother  an<1  6i‘stcT 

rt>  a,Kl  th «  Jn  b(:  entitled  to  an  equal 

Voi  t  11  d  or  children  of  a  brother  or 
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6ister  of  the  intestate  shall  stand  in  , 

such  brother  or  sister  If  the  •  *n  .  e  Pace  of 
mother  and  no  child,  descendant  fShe^brnth  a 
sister,  or  child  or  descendant of! a 
sister,  the  mother  shall  be  entitled  to  the  whole  • 
and  in  case  there  be  no  father,  a  mother  shall 
have  an  equal  share  with  the  brothers  and  sisters  of 
the  deceased,  and  their  children  and  descendants 

After  children,  descendants,  father,  mother’ 
brothers,  and  sisters  of  the  deceased  and  their 
desendants,  all  collateral  relations  in  equal  de¬ 
gree  shall  take ;  and  no  representation  amongst 
such  collaterals  shall  be  allowed  ;  and  there  shall 
be  no  distinction  between  the  whole  and  half- 
blood.  If  there  be  no  collaterals,  a  grandfather 
may  take ;  and  if  there  be  two  grandfathers, 
they  shall  take  alike ;  and  a  grandmother,  in 
case  of  the  death  of  her  husband  the  grand¬ 
father,  shall  take  as  he  might  have  done.  If 
any  person  entitled  to  distribution  shall  die  be¬ 
fore  the  same  be  made,  his  or  her  share  shall  go 
to  his  or  her  representatives.  Posthumous  chil¬ 
dren  of  intestates  shall  take  in  the  same  manner 
as  if  they  had  been  born  before  the  decease  of  the 
intestate  ;  but  no  other  posthumous  relation  shall 
be  considered  as  entitled  to  distribution  in  his  or 
her  own  right.  If  there  be  no  relations  of  the 
intestate  within  the  fifth  degree, — which  degree 
shall  be  reckoned  by  counting  down  from  the 
common  ancestor  to  the  more  remote, — the  whole 
surplus  shall  belong  to  the  state,  and  shall  be  paid 
to  the  board  of  county  school  commissioners  of 
the  county  wherein  letters  of  administration 
shall  be  granted  upon  the  estate  of  the  deceased, 
for  the  use  of  the  public  schools  of  said  county. 
If  any  legal  representative  shall  appear  after 
payment  has  been  made  under  the  preceding  sec¬ 
tion,  the  board  receiving  such  payment  shall  pay 
the  same  to  6uch  representative,  but  no  collateral 
more  remote  than  brothers*  and  sisters  children 
shall  claim  under  this  section.  Md.  Rev.  Code 
(1878),  p.  410. 

In  Massachusetts ,  it  is  provided  that  when  a 
person  dies  possessed  of  personal  estate,  or  any 
right  or  interest  therein,  not  lawfully  disposed  of 
bv  will,  it  shall  be  applied  and  distributed asiol- 
lows  -—First,  the  widow  and  minor  children 
shall  be  entitled  to  such  parts  thereof  as  may  be 
allowed  to  them  under  the  provisions  of  the  stat- 
ute  (c.  96) .  Second,  the  personal  estate  remain¬ 
ing  after  such  allowance  shall  be  applied  to  the 
payment  of  the  debts  of  the  deceased,  with  the 
charges  of  his  funeral  and  settling  his  estate. 
The  residue  shall  be  distributed  among  the  same 
persons  who  would  be  entitled  to  the  real  estate 
under  the  statutes  (c.  91),  and  in  the ;  same  pro¬ 
portion  as  therein  described,  with  the  following 
exceptions.  If  the  intestate  was  a  earned 
woman  her  husband  is  entitled  to  the  whole  of 

Saws  must  ar- 

thousand  dollars.  If  there  be  no  husband,  ^ 

or  kindred,  the  whole  escheats  to  toe 

wealth.  Mass.  Geul.  Stat.  0  ^  ^  the  whole 

In  New  Jersey,  it  is  Pr0'  |  ^  nd  personal 

surplusage  of  the  goods.  ohattel^  ^  be 
estate  of  every  Perpon,n Sin l  :-that  is  to  say, 
distributed  in  manner  t0  the  widow  of 

one-third  of  the  said .  surpl  *  by  equal  por- 
the  intestate,  and  allhtbchiUiren  of  such  mtes- 
tions,  to  and  amon^has  legally  represent  such 
tate  and  such  persons  /£»  laid  children  be  then 
children,  in  case  any  cbnd  or  children  who 
dead,  other  tha“  ®  the  settlement  of  the  m- 
shall  have  any  estate  dj 
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testate,  or  shall  be  advanced* by  the  intestate,  in 
his  lifetime,  by  portion  or  portions  equal  to  the 
share  which  shall  by  such  distribution  be  allotted 
to  the  other  children  to  whom  such  distribution 
is  to  be  made ;  and  in  case  any  child  shall  have 
any  estate  by  settlement  from  the  said  intestate, 
or  shall  be  advanced  by  the  said  intestate  in  his 
lifetime,  by  portion  not  equal  to  the  share  which 
will  be  due  to  the  other  children  by  such  distri¬ 
bution  as  aforesaid,  then  60  much  of  the  surplus¬ 
age  of  the  estate  of  such  intestate  6hall  be  distri¬ 
buted  to  such  child  or  children  as  6hall  have  any 
land  by  settlement  from  the  intestate,  or  were 
advanced  in  the  lifetime  of  the  intestate,  as  6liall 
make  the  estate  of  all  the  said  children  to  be 
equal,  as  near  as  can  be  estimated.  And  in  case 
there  be  no  children,  nor  any  legal  representatives 
of  them,  then  one  moiety  of  the  said  estate  shall 
be  allotted  to  the  widow  of  the  said  intestate,  and 
the  residue  of  the  said  estate  shall  be  distributed 
equally  to  every  of  the  next  of  kindred  to  the  in¬ 
testate  who  are  in  equal  degree  and  those  who 
represent  them :  provided  that  no  representation 
shall  be  admitted  among  collaterals  after  bro¬ 
thers’  and  sisters’  children.  And  in  case  there 
be  no  widow,  then  all  the  said  estate  to  be  distri¬ 
buted  equally  to  and  among  the  children  ;  and 
in  case  there  be  no  child,  then  to  the  next  of 
kindred  in  equal  degree  of  or  unto  the  intestate, 
and  their  legal  representatives  as  aforesaid,  and 
in  no  other  manner  whatsoever.  Rev.  Stat.  N.  J. 
(1877)  p.  784. 

In  New  York ,  it  is  provided  that  where  the  de¬ 
ceased  shall  have  died  intestate,  the  surplus  of 
his  personal  estate  remaining  after  payment  of 
debts,  and,  where  the  deceased  left  a  'will,  the 
surplus  remaining  after  the  payment  of  debts  and 
legacies,  if  not  bequeathed,  shall  be  distributed 
to  the  widow,  children,  or  next  of  kin  to  the  de¬ 
ceased,  in  manner  following.  One-third  part 
thereof  to  the  widow,  and  all  the  residue  by 
equal  portions  among  the  children,  and  6uch  per¬ 
sons  as  legally  represent  such  children,  if  any  of 
them  shall  have  died  before  the  deceased;  if 
there  be  no  children,  nor  any  legal  representa¬ 
tives  of  them,  then  one  moiety  of  the  whole  sur¬ 
plus  shall  be  allotted  to  the  widow,  and  the  other 
moiety  shall  be  distributed  to  the  next  of  kin  of 
the  deceased,  entitled  under  the  provisions 
of  this  section  ;  if  the  deceased  leave  a  widow, 
and  no  descendant,  parent,  brother  or  6ister,  ne¬ 
phew  or  niece,  the  widow  shall  be  entitled  to  the 
whole  surplus ;  but  if  there  be  a  brother  or  sister, 
nephew  or  niece,  and  no  descendant  or  parent, 
the  widow  shall  be  entitled  to  a  moiety  of  the 
surplus  as  above  provided,  and  to  the  whole  of 
the  residue  where  it  does  not  exceed  two  thous¬ 
and  dollars  ;  if  the  residue  exceed  that  sum,  she 
shall  receive,  in  addition  to  her  moiety,  two 
thousand  dollars,  and  the  remainder  6hall  be 
distributed  to  the  brothers  and  si6ter6  and  their 
representatives.  In  ease  there  be  no  widow  and 
no  children,  and  no  representatives  of  a  child, 
then  the  whole  surplus  shall  be  distributed  to  the 
next  of  kin  in  equal  degree  to  the  deceased,  and 
the  legal  representatives.  If  there  be  no  widow 
then  the  whole  surplus  shall  be  distributed 
equally  to  and  among  the  children  and  such  as 
legally  represent  them.  If  the  deceased  shall 
leave  no  children  and  no  representative  of  them 
and  no  father,  and  shall  leave  a  widow  and  a 
mother,  the  moiety  not  distributed  to  the  widow 
shall  be  distributed  in  equal  shares  to  his  mother 
and  brothers  and  sisters,  or  the  representatives 
of  such  brothers  and  sisters  ;  and  if  there  be  no 
widow,  the  whole  surplus  6ball  be  distributed  in 
like  manner  to  the  mother  and  to  the  brothers 

?hersandrsistersttie  rePrcsentotives  of  such  bro- 


or 


If  the  deceased  leave  a  father  nnn 
descendant,  the  father  shall  take  °chil,U. 
there  be  a  widow,  and  the  whole  if  ts  m°ietI  if 
"fWow.  If  the  deceased  lew  a  ln're  >*  »o 
child,  descendant,  father,  brother  2“  aM «o 
reseutative  of  a  brother  or  sister  ’th7  £  ?Lr  r(7 
therebe  a  widow,  shall  take  a ^  nmiehm0th,er’ ^ * 
whole  if  there  be  no  widow.  And  ifti  the 
shall  have  been  an  illegitimate,  and  havewf 
mother  and  no  child  or  descendant  „  left  a 
such  mother  shall  take  the  wholj  and Wt?"1' 
entitled  to  letters  of  administration  in  exS •be 
of  all  other  persons,  in  pursuance  of  the  pm? 
sions  oi  this  chapter.  And  if  the  mother of  t 
deceased  shall  be  dead,  the  relatives  of  the  a? 
ceased  on  the  part  of  the  mother  shall  take  in 
same  manner  as  if  the  deceased  had  been  w  m 
mate,  and  be  entitled  to  letters  of  administration 
in  the  same  order.  Where  the  descendants  or 
next  of  kin  to  the  deceased,  entitled  to  share  in 
his  estate,  shall  be  all  in  equal  degree  to  the  de¬ 
ceased,  their  shares  shall  be  equal.  When  such 
descendants  or  next  of  kin  shall  be  of  unequal 
degrees  of  kindred,  the  surplus  shall  be  appor¬ 
tioned  among  those  entitled  thereto  according  to 
their  respective  stocks,  so  that  those  who  take  in 
their  own  right  shall  receive  equal  shares,  and 
those  who  take  by  representation  shall  receive 
the  share  to  which  the  parent  w  hom  they  repre¬ 
sent,.^  living,  would  have  been  entitled.  No 
representation  shall  be  admitted  among  collate¬ 
rals  after  brothers’  and  sisters’  children.  Rela¬ 
tives  of  the  half-blood  shall  take  equally  with 
those  of  the  wiiole  blood  in  the  same  degree  ;  and 
the  representatives  of  such  relation  shall  take  in 
the  same  manner  as  representatives  of  the  whole 
blood.  Descendants  and  next  of  kin  of  the  de¬ 
ceased  begotten  before  his  death,  hut  born  there¬ 
after,  take  in  the  same  manner  as  if  they  had 
been  born  in  the  lifetime  of  the  deceased  and 
had  survived  him.  3N.  Y.  Rev.  Stat.  6th  ed.p.hH. 

In  North  Carolina ,  it  is  provided  that  ever) 
administrator  shall  distribute  the  surplus  of  the 
estate  of  his  intestate  in  the  manner  lolloping* 
namely  :  If  there  are  not  more  than  two  cm - 
dren,  one-third  part  to  the  widowr  of  the  intesta  e, 
and  all  the  residue  by  equal  portions  to  an 
among  the  children  of  the  intestate,  and  s 
persons  as  legally  represent  6uch  children  as  j 
then  be  dead.  If  there  are  more  than  two 
dren,  then  the  widow  6hall  share  equally  w  * 
the  children,  and  be  entitled  to  a  child  s  I)af.  * 
there  be  no  child  nor  legal  representative 
ceased  child,  then  one-half  of  the  estate  ^ 
allotted  to  the  widow,  and  the  residue  D 
buted  equally  to  every  of  the  next  oi  Ki  thoge 
intestate  who  are  in  equal  degree,  be  no 

who  legally  represent  them.  D  to  uai 
widow,  the  estate  shall  he  distribute  ,  . 
portions,  among  all  the  children,  and  maybe 
sons  as  legally  represent  such  childrc  *  \.jdren, 
dead.  If  there  be  neither  widow  bo  the  es- 
nor  any  legal  representative  of  elm  >  of  the 
tate  shall  be  distributed  equally  to  de. 

next  of  kin  of  the  intestate  w  ho  are  i  them* 

gree,  and  to  those  who  legally  rep  _  in  the 
But  if,  after  the  death  of  the  fat-hc  ,  n  shall 
lifetime  of  the  mother,  any  of  ,  n  evetf 
die  intestate,  without  wife  or  tatives  0 * 
brother  and  6ister,  and  the  rePr^C  tjlC  mother 
them,  6hall  have  an  equal  share  wi  ^eV. Stat- 
of  the  deceased  child.  Battle  s  JNo. 

(1873)  p.  411.  A  ,  flny  per6°a 


In  Oregon ,  it  i6  provided  that  wi  tCj  or  0 
6hall  die  possessed  of  any  persona  ‘fUny 
any  right  or  interest  therein,  not  ,j  i,e  »?' 
posed  of  by  his  last  will,  the  sam  \ 

plied  and  distributed  a6  follows  :  npFart 

any,  shall  be  allowed  all  articles 
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recording  to  the  degree  and  estate 
r  ornament  “  b  provi6ion6  and  other 

of  hT  h.n^  nd’h;Uu(se  of  herself  and  the  family 
necessaries  w*  ag  gball  be  allowed  and  ordered 
under  her  car  ^  provjsi0ns  of  this  act ;  and 
*>  pursuance  be  Ina(ie  as  well  where  the 

this  all0W.a“g  the  provision  made  for  her  in  the 
widow '  d  ag  when  he  dies  intestate. 

ffill0fional  estate  remaining  after  such  allow- 
The  pe1®?®*  Dplie<j  to  the  payment  of  the  debts 
ance  shall  D  fj  Awitb  the  charges  for  his  funeral 
ofiUH f settling  of  the  estate.  The  residue,  if 
and  1  Cthe  personal  estate  shall  be  distributed 
aD-v>  °Jthe  same  persons  as  would  be  entitled  to 
ffgfSuWthls  act,  and  in  the  same  pro- 
rJirtion  as  there  prescribed,  excepting  as  is  here- 
^further  provided.  If  the  intestate  were  a  rnar- 
^  l  woman  her  husband  shall  be  entitled  to  the 
whole  of  the  said  residue  of  the  personal  estate. 
If  the  intestate  leave  a  widow  and  issue,  the 
widow  shall  be  entitled  to  one-half  of  the  said 
residue.  If  there  be  no  issue,  the  widow  shall 
be  entitled  to  the  whole  of  said  residue.  If  there 
he  no  husband,  widow,  or  kindred  of  the  intes¬ 
tate  the  whole  shall  escheat  to  the  state.  Oreg. 
Rev.  Stat.  (1872)  p.  548. 

In  Rhode  Island ,  it  is  provided  that  the  sur¬ 
plus  of  any  chattels  or  personal  estate  of  a  de¬ 
ceased  person,  not  bequeathed,  after  the  pay¬ 
ment  of  his  just  debts,  funeral  charges,  and 
expenses  of  settling  his  estate,  shall  be  distri¬ 
buted  by  order  of  the  court  of  probate  which 
shall  have  granted  administration,  in  manner  fol¬ 
lowing:—^^,  one-half  part  thereof  to  the 
widow  of  the  deceased  forever,  if  the  intestate 
died  without  issue  ;  second ,  one-third  part  there¬ 
of  to  the  widow  of  the  deceased  forever,  if  the 
intestate  died  leaving  issue  ;  third ,  the  residue 
shall  be  distributed  amongst  the  heirs  of  the  in¬ 
testate,  in  the  same  manner  as  real  estates 
descend  and  pass  by  this  chapter,  but  without 
having  any  respect  to  the  blood  of  the  person 
from  whom  such  personal  estate  came  or  de¬ 
scended.  R.  I.  Rev.  Stat.  1872,  p.  390. 

In  Tennessee,  it  is  provided  that  the  personal 
estate  as  to  which  any  person  dies  intestate,  after 
he  payment  of  the  debts  and  charges,  shall  be 
^tnbuted  as  follows  :  To  the  widow  and  chil- 
thren?  tae  descendants  of  children  representing 
C’  dually,  the  widow  taking  a  child’s  share, 
nr.r  It  w^ow  altogether,  if  there  be  no  children 
dr™  *?e?oen(lant8  children.  To  the  chil- 
be  rm°r  *  7  ^escen(Iants  in  equal  parts,  if  there 
uartc  tiW1CYW>  ^e  descendants  taking  in  equal 
ehikir/6  6?are  their  deceased  parent.  If  no 
moth ^  the  father.  If  no  father,  to  the 
of  such  >  Others  and  sisters,  or  the  children 
cquallv  fJ£other6  ail(I  sisters  representing  them, 
each  hrnfk  m°ther  taking  an  equal  share  with 
ters  or  th  «  r  s*stcr.  If  no  brothers  and  sis- 
if  no  mntL  r  C ‘hldren,  exclusively  to  the  mother  ; 
terg  or  ti  ^r’elx.c^U6^ve^y  to  the  brothers  and  sis- 
toother  heir.^hildren  representing  them.  If  no 
i^ofthp^  ^  or  ?ister>  °r  their  children,  to 
ln  equal  rio  CXt  the  intestate  who  are 

Nation  ecLuaUy.  There  is  no  represeu- 

ters’ chilriiv  ^cc^aterals  after  brothers’  and  sis- 
In  J.enn*  Stat.  (1871)  §  2429. 

6011  shall  dip*’  f  1S  Prov^ed  that  when  any  per- 
aH.v  part  thoi.mtpState  as  t°  his  personal  estate  or 
?f.  Sacral  tbe  8UrPlu8  after  the  payment 

routed  to  P7en6es>  etc.,  shall  pass  and  be  dis- 
J*e  same  a!Von?  the  same  persons,  and  in 
esiate  k  ^rtions?  to  whom  and  in  which 
tJf8*  Alipna  lre.cted  to  descend,  except  as  fol- 
,  hntiVe8,  ;  ni  any  person  claiming  a  dis- 
l  P^imeut  tn  i0^  tlle  Phonal  estate  shall  be  no 
w°uld  jL  11s  receiving  the  same  share  that 
e  been  entitled  to  if  he  had  been  a 
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testate  was  a  married  woman  hpr  i  ^  ^  in” 
be  entitled  to  the whole Ke Bu^S^f 
personal  estate.  If  the  intestate  lea?l  a  widow 
and  issue  by  her,  the  widow  6hall  be  entitled  to 
one-third  of  the  said  surplus;  ff  a  widow  but  n^ 
issue  by  her,  she  shall  be  entitled  absolutely  to 
such  of  the  personal  property  in  the  said  surplus 
as  shall  be  acquired  by  the  intestate  in  virtue  of 
ms  marriage  with  her  and  remain  in  kind  after 
his  death  :  she  shall  also  be  entitled  if  the  in¬ 
testate  leave  issue  by  a  former  marriage  to  one- 
third,  if  no  issue  to  one-lialf  of  the  residue  of 
such  surplus.  Va.  Code  (1873),  p.  918. 

In  H  est  Virginia,  distribution  is  governed  by 
substantially  the  same  rules  as  in  Virginia. 
West  Va.  Code  (1860),  p.  485. 

DISTRICT.  A  certain  portion  of  the 
country,  separated  from  the  rest  for  some 
special  purpose. 

The  United  States  are  divided  into  judicial 
districts,  in  each  of  which  is  established  a 
district  court ;  they  are  also  divided  into  elec¬ 
tion  districts,  collection  districts,  etc. 

DISTRICT  ATTORNEYS  OP  THE 
UNITED  STATES.  Officers  appointed  in 
each  judicial  district,  whose  duty  it  is  to  pro¬ 
secute,  in  such  district,  all  delinquents,  for 
crimes  and  offences  cognizable  under  the  au¬ 
thority  of  the  United  States,  and  all  civil 
actions  in  which  the  United  States  shall  be 
concerned,  except  in  the  supreme  court,  in 
the  district  in  which  the  court  shall  be  holden. 
Rev.  Stat.  §  767. 

The  district  attorney  must  appear  upon  the 
record  for  the  United  States  as  plaintiffs,  in 
order  that  the  United  States  should  be  recog¬ 
nized  as  such  on  the  record ;  7  Blatch.  424  ; 
3  Ben.  132;  4  Blatch.  418. 

The  officer  who  represents  the  state  within 
a  particular  county  is  also,  in  some  of  the 
states,  called  district  attorney. 

DISTRICT  COURTS.  See  Courts  of 
the  United  States,  and  the  articles  on 
the  various  states. 

DISTRICT  OP  COLUMBIA.  A  por¬ 
tion  of  the  country,  originally  ten  miles 
square,  which  was  ceded  to  the  United  States 
by  the  states  of  Virginia  and  Maryland,  oyer 
which  the  national  government  has  exclusive 
jurisdiction. 

Under  the  constitution,  congress  is  authorized 
to  “  exercise  exclusive  jurisdiction  m  all  cases 
whatsoever,  over  each  district,  hot  e*ce«tag  » 
miles  square,  as  may,  by  »«•'«" 
states  and  the  acceptance of  conpwe.  bec  ; , 
the  seat  of  government  of  the  Umted  States 
In  pursuance  of  this  authority.  the  sta^^^^^ 
Maryland  and  Virginia  ceded  to  ^  po_ 
States  a  small  territory  on >  the ban k  1790> 

to  mac,  and  congress,  bytheactofJ  ofthe 

accepted  the  same,  for  the  jwrmanen 
government  of  the  Unite  t-  *  regB  retroceded 

By  the  act  of  July  11, 1  ’  ,  f  tbe  District  of 

the  county  of  Alexandria,  |»rt  otu 

Columbia,  to  the  state  £  removed  from 

The  seat  of  Member,  1800. 

Philadelphia  to  the  distr^  constitutes  but  one 
As  it  exists  at  0f  Washington, 

county,  called  the  co  y 
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It  seems  that  the  District  of  Columbia  and  the 
teriitorial  districts  of  the  United  States  are  not 
states  within  the  meaning  of  the  constitution  and 
of  the  Judiciary  Act,  so  as  to  enable  a  citizen 
thereof  to  sue  a  citizen  of  one  of  the  states  in 
the  federal  courts;  2  Cra.  445;  1  Wheat.  91. 

For  the  judiciary  of  the  district,  see  Courts 
op  the  United  States. 

DISTRINGAS.  A  writ  directed  to  the 
•  sheriff,  commanding  him  to  distrain  a  person 
of  his  goods  and  chattels  to  enforce  a  compli 
ance  with  what  is  required  of  him. 

It  is  used  to  compel  an  appearance  where  the 
party  cannot  be  found,  and  in  equity  may  be 
availed  of  to  compel  the  appearance  of  a  corpora¬ 
tion  aggregate.  4  Bouvier,  Inst.  n.  4191  ;  Co- 
rnyns,  Dig.  Process  (D  7)  ;  Chitty,  Pr. ;  Sellon,  Pr. 

A  form  of  execution  in  the  actions  of  deti¬ 
nue  and  assize  of  nuisance.  Brooke,  Abr.  pi. 
26  ;  1  Rawle,  44. 

DISTRINGAS  JURATORES  (Lat. 
that  you  distrain  jurors).  A  writ  command¬ 
ing  the  sherift  to  have  the  bodies  of  the  jurors, 
or  to  distrain  them  by  their  lands  and  goods, 
that  they  may  appear  upon  the  day  appointed. 
3  Bln.  Com.  354.  It  issues  at  the  same  time 
with  the  venire,  though  in  theory  afterwards, 
founded  on  the  supposed  neglect  of  the  juror 
to  attend.  3  Steph.  Com.  590. 

DISTRINGAS  NUPER  VICE  COMI- 

TUM  (Lat.  that  you  distrain  the  late  sheriff). 
A  writ  to  distrain  the  goods  of  a  sheriff  who  is 
out  of  office,  to  compel  him  to  bring  in  the  body 
of  a  defendant,  or  to  sell  goods  attached  under  a 
ji.  Ja.,  which  he  ought  to  have  done  while  in 
office,  but  has  failed  to  do.  1  Tidd,  Pr.  313. 

.  DISTURBANCE.  A  wrong  done  to  an 
incorporeal  hereditament  by  hindering  or  dis¬ 
quieting  the  owner  in  the  enjoyment  of  it. 
r  inch,  187;  3  Bla.  Com.  235;  1  Swift,  Dig. 
522  ;  Comyns,  Dig.  Action  upon  the  Case , 

*tad%S3  1  6);  1  s-  &  R-  298;  41  Me. 
104.  1  he  remedy  for  a  disturbance  is  an 

action  on  the  case,  or,  in  some  instances  in 
equity,  by  an  injunction. 

DISTURBANCE  OF  COMMON.  Any 

act  done  by  winch  the  right  of  another  to  his 
common  is  incommoded  or  hindered.  The 
remedy  is  by  distress  (where  beasts  are  put  on 

0r  by  Un  action  011  the  case,  pro- 
J  i-i  u'.<  ,images  are  large  enough  to  admit 

y*  h: li?  f'*nrtl0n  with  a  Per  <Iu°d.  Cro. 
Jac.  195;  Co.  Litt.  122;  3  Bla.  Com.  237  ; 

1  Sauna.  546;  4  rerm,  71. 

DISTURBANCE  OP  FRANPWTqt1 

Any  acts  done  whereby  the  owner  of ffSS 
ch.se  has  Ins  property  damnified  or  the  profits 
arising  thence  diminished.  The  remedy  for 
such  disturbance  is  a  special  action  on  the 
case;  Cro  Ehz.  558  ;  ‘2  Sound.  113  b.  t 
Sharsw.  Bla.  Com.  236;  28  N.  H.  433  ’ 

fluVqkity  Will  an  ^junction  gainst 

lwturbanco  of  a  franchise  in  certain  a„0,‘ . 

&  jE1'79!1;  6  p,ig6’  554;  12 !*«•«; 

DISTURBANCE  OF  PATRONAGr 

nndrauce  or  obstruction  of  the  patron  To 


present  his  clerk  to  a  benefic 
242  1  he  principal  remedy  was  »  •°ni- 

right  of  advowson  ;  and  there  were  aW™  °f 
of  darrein  presentment  and  of  />,,„*•  Writ3 
Co.  2d  Inst.  355  ;  Fitzl,.  N.  It'  31 

SHiIpTDnBANCE  OF  PUB“C  won 

I  he  interference  with  the  mwi  > 

of  religious  or  other  lawful  assemblies  U  7** 
doscribed  ,s  disturbance,  and?„ “2* 

7  ll'j  l' 

DISTURBANCE  OF  TENURE.  Break 
ing  the  connection  which  subsists  between  lord 
and  tenant.  3  Bla.  Com.  242  ;  2  Steph.  Coin. 
513. 

DISTURBANCE  OF  WAYS.  This 
happens  where  a  person  who  hath  a  right  of 
wav  over  another’s  ground  by  grant  or  pre¬ 
scription  is  obstructed  by  enclosures  or  other 
obstacles,  or  by  ploughing  across  it,  by  which 
means  he  cannot  enjoy  his  right  of  way,  or  at 
least  in  so  commodious  a  manner  as  he  might 
have  done  ;  3  Bla.  Com.  242;  5  Gray,  409; 
7  Md.  352  ;  23  Penn.  348  ;  29  id.  22. 

DITTAY.  In  Scotch  Law.  A  techni¬ 
cal  term  in  civil  law,  signifying  the  matter  of 
charge  or  ground  of  indictment  against  a  per¬ 
son  accused  of  crime.  Taking  up  dittay  is 
obtaining  informations  and  presentments  of 
crime  in  order  to  trial.  Skene,  de  verb,  sig.; 
Bell,  Diet. 

DIVERSITY  OF  PERSON.  Where  a 
prisoner  pleads  in  bar  of  execution  that  he  is 
not  the  same  as  the  person  convicted.  4 
Steph.  Com.  368  ;  Moz.  &  W.  Law  Die. 
DIVEST.  See  Devest. 

DIVIDEND.  A  portion  of  the  prineip  ' 


or 


profits  divided  among  several  owners  ol  a 
thing.  13  Allen,  400  ;  12  N.  Y.  825 ;  8  R.  !• 
310;  3  Abb.  App.  Dec.  418;  1  Dev.  &  h- 
Eq.  545  ;  22  Wall.  38. 

The  term  is  usually  applied  to  the  division  of 
the  profits  arising  out  of  bank  or  other  stw  t 
or  to  the  division  among  the  creditors  oi 
effects  of  an  insolvent  estate.  . . 

In  the  commonest  use  of  the  term,  d'V1 
are  a  sum  which  a  corporation  sets  apart  *ro 
profits  to  be  divided  among  its  members , 
Mich.  76. 

In  England  it  is  held  that  dividends  '1,u- 
je  payable  in  money;  L.  R-  14  Eq-  j. 
and  it  has  been  said  there  that  the  v  !p- |(1(j 
the  profits  of  a  corporation  must  be  < 13  ^ 

periodically  ;  per  Gilliird,  L.  J->  *n  ,  ‘jiv 
Ch.  494;  but  this  is  perhaps  too  >r  . 
stated;  Green’s  Brice,  Ultra  Vires, 
neither  of  the  above  rules  obtains  in  An' 
lore  stock  and  scrip  dividends  arc  „nIt, 

moil ;  1 02  Mass.  542  ;  115  id.  461  ;  . 

368  ;  64  id.  256  ;  83  id.  264;  52  >•  f%63 ; 
51  Barb.  378;  8  R.  I.  427;  6  G>‘ .  •  t))6 
Green’s  Brice,  Ultra  Vires ,  20° !  n(.t 
question  of  declaring  a  dividend  out  0f 
irolits  is  one  within  the  sole  discre 
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-  .  MM.  45  Barb.  510*,  6  La.  An. 

the  equity  will  not  interfere, 

745;  'nt  ,  nSC  of  a  wilful  abuse  of  discre- 

33  Coon-  446  ;  29  Ala. 

tion;  51  D 

«*  stockholder  cannot  recover  the  profits 
*  "  ft  corporation  until  a  dividend  has 

r  99  m«ss-  101  5!  N- Y- 

fi!  Midi-  *3 1  83  fono.  2691  57  Me. 
but  after  a  dividend  has  been  declared, 
da  demand  made  therefor  by  a  stock- 
Vrtldpi*  he  may  sue  in  assumpsit  for  the 
£’t  due  him;  Chase  Dec  *167  ,  57  NY. 

‘  ‘  .  49  Penn.  270;  and  a  stockholder  has 
Ji  allowed  to  follow  the  amount  of  his  divi¬ 
dend  into  the  hands  of  the  receiver  of  the 
company;  14  Hun.  8.  ,  . 

Dividends  must  be  so  declared  as  to  give 
each  stockholder  his  proportional  share  of 
profits ;  45  Barb.  510;  57  N.  Y.  196;  13 
111.  516 ;  L.  R.  3  Ch.  262.  They  can  prop¬ 
erly  be  declared  only  out  of  profits  actually 
earned;  and  when  improperly  declared  and 
paid,  they  may  be  recovered  back ;  71  N.  Y. 
9;  15  How.  304. 

It  has  been  said  that  cash  dividends  are  to 
be  regarded  as  income,  and  stock  dividends  as 
capital ;  115  Mass.  461;  L.  R.  5  Eq.  238; 

1  McClel.  527  ;  other  cases  hold  that  all  divi¬ 
dends  from  earnings  or  profits  are  income  and 
go  to  the  life  tenant;  18  Barb.  646  ;  30  id. 
638;  4  C.  E.  Green,  117.  See  52  N.  H.  72  ; 
also  24  Am.  Rep.  169,  n. ;  same  note  in  sub¬ 
stance  in  18  Alb.  L.  J.  264. 

In  28  Penn.  368,  where  accumulated  profits 
were  divided  among  the  stockholders  pro¬ 
portionally,  in  the  form  of  full  paid  stock, 
the  stock  was  considered  to  be  income ;  in 
*3  Penn.  264  (s.  c.  24  Am.  Rep.  164),  the 
l‘aP;ta!  stoc*k  was  increased  and  the  option  to 
subscribe  at  par  given  to  the  stock  holders ;  the 
original  stock  immediately  fell  in  value  by 
*  out  the  market  value  of  the  option  ;  a 
stee  of  shares  sold  his  option  on  a  part  of 
is  s  ares,  and  used  the  proceeds  to  subscribe 
r  °t  ier  shares ;  these  hitter  were  considered 
on  fk  Die  court  based  its  estimate 

e  market  value  of  the  stock  at  the  time 
D m  y  transaction.  In  64  Penn.  256,  under 
sale  Clr?umstances  the  proceeds  of  the 
stock  to  subscribe  for  additional 

dends  ^onsDered  income.  Extra  divi- 
are  «AnD-(i  bonuses  declared  from  earnings, 
15  Si,n'  ** 
Aik]  2°.’  2  Edw.  Ch.  231;  6  Allen,  174. 
(arned  w*  ie,case  though  the  profits  were 
IW.\bdore  the  nurcha.se.  nf  tbe  •  si 


purchase  of  the  stock  ;  31 


^kssnii’i  ,^le  enhanced  price  for  which 
divided  h  reason  °f  profits  earned  but  not 
*2  L.  J  t0  t-he  corpus  of  the  estate  ; 

In  a3  627*  See  Stock. 

?uthoriti(iq  ]•  ®l:nse>  according  to  some  old 
^denture  *  ( lVu  en(^  signifies  one  part  of  an 


Does  not  include 


»JS?S?  WSVICB. 

78  Bonn.  39. 

1  0  a  feudal  tenure,  by  which  the  which  establishes 


tenants  were  obliged  to  do  some  special  divine 

sr?  mfz:  si?  tr»7  ;*“• 

rfb^Sd.  Tl"‘ 

A  contract  cannot,  in  general,  be  divided  in 
such  a  manner  that  an  action  may  be  brought, 
or  a  right  accrue,  on  a  part  of  it ;  2  Penn. 
454- .  But  some  contracts  are  susceptible  of 
division  :  as,  when  a  reversioner  sells  a  part 
of  the  reversion  to  one  man  and  a  part  to 
another,  each  shall  have  an  action  for  bis 
share  of  the  rent  which  may  accrue  on  a  con¬ 
tract  to  pay  a  particular  rent  to  the  revisioner ; 

3  Whart.  404.  See  Apportionment.  But 
when  it  is  to  do  several  things  at  several  times, 
an  action  will  lie  upon  every  default;  15 
Pick.  409.  See  1  Me.  316;  6  Mass.  344. 

DIVISION.  In  English  Law.  A  par¬ 
ticular  and  ascertained  part  of  a  county.  In 
Lincolnshire  division  means  what  riding  does 
in  Yorkshire. 

DIVISION  OF  OPINION.  Disagree¬ 
ment  amoug  those  called  upon  to  decide  a 
matter. 

When,  in  a  company  or  society,  the  par¬ 
ties  having  a  right  to  vote  are  so  divided  that 
there  is  not  a  plurality  of  the  whole  in  favor 
of  any  particular  proposition,  or  when  the 
voters  are  equally  divided,  it  is  said  there  is 
division  of  opinion.  The  term  is  especially 
applied  to  a  disagreement  among  the  judges 
of  a  court  such  that  no  decision  can  be  ren¬ 
dered  upon  the  matter  referred  to  them. 

’When  the  judges  of  a  court  are  divided  in¬ 
to  three  classes,  each  holding  a  different  opin¬ 
ion,  that  class  which  has  the  greatest  number 
shall  give  the  judgment:  for  example,  on  a 
habeas  corpus ,  when  a  court  is  composed  of 
four  judges,  and  one  is  for  remanding  the 
prisoner,  another  is  for  discharging  him  on  his 
own  recognizance,  and  the  two  others  are  lor 
discharging  him  absolutely*,  the  judgment 
will  be  that  he  be  discharged.  Kudyard’s 
Case ;  Bacon,  Abr.  Habeas  Corpus  (B  10), 
Court ,  5.  When  a  division  of  opinion  exists 
in  the’  United  States  circuit  court,  the  cause 
may  be  certified  to  the  supreme  court  for  de¬ 
cision.  Act  of  Congr.  April  29,  1802,  §  6. 
See  Courts  of  the  United  States. 

DIVISUM  IMPERIUM.  A  divided 
jurisdiction.  Applied,  e.  g .,  to  the  jurisdic¬ 
tion  of  courts  of  common  law  and  equity 
over  the  same  subject.  1  Kent,  366  ;  4 
Steph.  Com.  9. 

DIVORCE.  The  dissolution  or  partial 
suspension,  by  law,  of  the  marriage  rela- 

4  The  dissolution  is  termed  divorce  from  the 
bond  of  matrimony,  or,  m  t  he  Latin  fo 

expression,  a  vinculo  ^d  boird,^  a MS  et 
sion,  divorce  from  bed  and  a  to  the 

thoro.  The  former  divorce  puts  ^  g 

marriage ;  the  la^er  1  *  he  t(>rm  divorce  is 

Bish.  Mar.  &  D.  §  *  a  sentence  of  nullity, 

sss?  or 
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marriage  either  never  existed  at  all,  or  at  least 
was  voidable  at  the  election  of  one  or  both  of  the 
parties. 

The  more  correct  modern  usage,  however,  con¬ 
iines  the  signification  of  divorce  to  the  dissolution 
of  a  valid  marriage.  What  has  been  known  as  a 
divorce  a  mensa  et  thoro  may  more  properly  be 
termed  a  legal  separation.  So  also  a  sentence  or 
decree  which  renders  a  marriage  void  ab  initio , 
and  bastardizes  the  issue,  should  be  distinguished 
from  one  which  is  entirely  prospective  in  its  ope¬ 
ration  ;  and  for  that  purpose  the  former  may  be 
termed  a  seutence  of  nullity.  The  present  article 
will  accordingly  be  confined  to  divorce  in  the 
strict  acceptation  of  the  term.  For  the  other 
branches  of  the  subject,  see  Separation  a 
Mensa  et  Thoro  ;  Nullity  of  Marriage. 

Marriage  being  a  legal  relation,  and  not 
(as  sometimes  supposed)  a  mere  contract,  it 
can  only  be  dissolved  by  legal  authority. 
The  relation  originates  in" the  consent  of  the 
parties,  but,  once  entered  into,  it  must  con¬ 
tinue  until  the  death  of  either  husband  or 
wife,  unless  sooner  put  an  end  to  by  the 
sovereign  power.  In  England,  until  recently, 
no  authority  existed  in  any  of  the  judicial 
courts  so  grant  a  divorce  in  the  strict  sense  of 
the  term.  The  subject  of  marriage  and  di¬ 
vorce  generally  belonged  exclusively  to  the 
various  ecclesiastical  courts ;  and  they  were 
in  the  constant  habit  of  granting  what  were 
termed  divorces  a  mensa  et  thoro,  for  various 
causes,  and  ot  pronouncing  sentences  of  nul- 
lity ;  but  they  had  no  power  to  dissolve  a 
marriage,  valid  and  binding  in  its  ori<rin,  for 
causes  arising  subsequent  to  its  solemnization. 
I  or  that  purpose  recourse  must  be  had  to  par¬ 
liament  ;  2  Burn,  Eccl.  Law,  202,  203 ;  Mac- 
queen,  Pari.  Pr.  470  et  seq .  But  bv  the 
statute  of  20  &  21  Viet.  (1857)  c.  85,  entitled 

An  act  to  amend  the  law  relating  to  divorce 
and  matrimonial  causes  in  England,”  a  new 
court  was  created,  to  be  called  “  The  Court 
lor  Divorce  and  Matrimonial  Causes,”  upon 
which  was  conferred  exclusively  all  jurisdic¬ 
tion  over  matrimonial  matters  then  vested  in 
the  various  ecclesiastical  courts,  and  also  the 
jurisdiction  theretofore  exercised  by  parlia¬ 
ment  in  granting  divorces.  At  present  divorce 
causes  are  heard,  in  the  first  instance,  in  the 

Probate  and  Divorce  Division  of  the  Hicdi 

“ appMl  w,° 

In  this  country  the  usage  has  been  various. 
Formerly  it  was  common  lor  the  various  state 
legislatures,  like  the  English  parliament,  to 
grant  divorces  by  special  act.  Latterlv  how¬ 
ever,  this  practice  has  fallen  into  disrepute, 
and  is  now  much  less  common.  In  several 
cases,  also,  it  has  been  expressly  prohibited 
by  recent  state  constitutions:  Bid!  Mar  * 
>.§664.  Generally,  at  ^  p^nf  ^ 
the  jurisdiction  to  grant  divorces  is  conferrad 
by  statute  upon  courts  of  equity,  or  courts  pos¬ 
sessing  equity  powers,  to  be  exercised  in  ae 
cord.-mce  with  the  general  principles  ofennPv 
praetice,  subject  to  such  modifications  •> 

„„V  .lirav,.  The  pra.Hco  oVT  E 
lieh  ecclesiastical  courts,  which  js  also  the 


foundation  of  the  practice  of  ,he  „ 
or  d,  t-orce  and  matrimonial  e.SL'TS'" 
land,  lias  never  been  adopted  to  am  ?n?. 
able  extent  in  this  country  i  ir’, 

P-.§  .W  e,*,  -but  it 
jurisdictions  the  principles  and  ,  V0B* 
the  ecclesiastical  courts  are  followKy  of 
they  are  applicable  to  our  altered  y  43 
and  in  accord  with  the  spirit  of  our  ^ 

§85.  SeeS5Vt.  365;PS3Md.«,h’’1* 
Numerous  and  difficult  questions'** 
stantly  arising  in  regard  to  the  vdidin^  C0D* 
state  of  divorces  graftted  bv  .h'cS^E 
lature  ot  another  state.  The  subieet  Z  ?n 
ti.id  ably  treated  in  2  Bishop  on  llarril  S 
Divorce,  §  143  et  seq.  The  learn.-dTutW 
there  states  the  following  propositions,  which 
he  elaborates  with  great  care  first,  the  tri¬ 
bunals  of  a  country  have  no  jurisdiction  over 
a  cause  of  divorce,  wherever  the  offence  may 
have  occurred,  if  neither  of  the  parties  has  an 
actual  bona  fide  domicil  within  its  territory 
secondly ,  to  entitle  the  court  to  take  jurisdic¬ 
tion,  it  is  sufficient  for  one  of  the  panics  to  be 
domiciled  in  the  country ;  both  need  not  be, 
neither  need  the  citation,  when  the  domiciled 
party  is  plain  till',  be  served  personally  on  the 
defendant,  if  such  personal  service  cannot  be 
made,  but  there  should  be  reasonable  con¬ 
structive  notice,  at  least;  thirdly ,  the  place 
where  the  offence  was  committed,  whether  in 
the  country  in  which  the  suit  is  brought  or  a 
foreign  country,  is  immaterial ;  fourthly ,  the 
domicil  of  the  parties  at  the  time  of  the  of¬ 
fence  committed  is  of  no  consequence,  the 
jurisdiction  depending  on  their  domicil  when 
the  proceeding  is  instituted  and  the  judgment 
is  rendered  ;  fifthly ,  it  is  immaterial  to  this 
question  of  jurisdiction  ;n  what  country  or 
under  what  system  of  divorce  laws  the  mar¬ 
riage  wras  celebrated  ;  sixthly ,  without  a  cita¬ 
tion  within  the  reach  of  process,  or  an  appear¬ 
ance,  the  jurisdiction  extends  only  to  the  sta¬ 
tus  and  what  depends  directly  thereon,  am 
not  to  collateral  rights.  See  7  Dana,  181  * 
Barb.  295  ;  L.  R.  19  Eq.  834.  It  should  be 
observed,  however,  that  the  fourth  propo?^1 11 
is  not  sustained  by  authority  in  Penns}  banl 
and  New  Hampshire,  it  being  held  in  1 1 
states  that  the  tribunal  of  the  country  a  <• 
where  the  parties  were  domiciled  when 
delictum  occurred  have  jurisdiction  to  gran 
divorce  ;  7  Watts,  349  ;  8  W.  &  S.  2o  •  * 
Penn.  449;  34  N.  H.  518,  and  cases  wg 
cited  ;  35  id.  474.  And  for  the  law  °t 
siana,  see  9  La.  An.  SI  7.  In  Pen»s>  Vjjth 
the  rule  has  been  changed  by  statute  o  - 
April,  1850,  §  6.  See  SO  Penn.  4 12.  4  Vy 
The  doctrine  of  the  first  propositi®  ;n 
not  to  have  been  thoroughly  esta  1  >=•  jt 
England;  2  Bish.  Mar.  &  D.  §  144  ’  ou<b. 
is  fully  established  in  America; 

318;  56  Ind.  263;  25  Minn.  29;  K  ■  n5 
414;  1  Utah,  112.  Mr.  Bishop  Qn 

the  second  proposition  as  fully  4 

principle  and  authority;  see  $5 

R.  I.  87;  57  Miss.  200;  28  Ala-  l-> 
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1°  ’  V  Y  78;  Otor)  ,  VU11I1.  uana,  .wui. 

sl‘e76  A  i  L  Reg.  N-  s-  133,  to  tlie 
Ed.i  3mVn"iiioii,  which  is  said  by  the  same 


\n  Barb.  305.  The  fifth  proposition 
H-2}’  %v  recognized,  except  perhaps  in 
i?  :  see  7  Watte,  349  ;  14  Pick.  181  ; 
E»g|ul1  ’l2.  31  Ga.  223.  See,  however,  2 
OS  1 6  1 

pl  Sr  F,  568.  .  .  , 

UR  lorce  of  the  constitution,  whenever  a 

state  court  has  jurisdiction  over  a  cause  in  di- 
n  re  its  sentence  has  the  same  effect  in  every 
other  state  which  it  has  there  ;  2  Bish.  Mar. 

&  See^Mr-9  Chauneey’s  full  article  on  foreign 
divorces,  in  16  Am.  L.  Reg.  65,  193;  also 
IV hart.  Confl.  Laws. 

It  was  never  the  practice  ot^  the  English 
parliament  to  grant  a  divorce  for  any  other 
cause  than  adultery  ;  and  it  was  the  general 
rule  to  grant  it  for  simple  adultery  only  when 
committed  by  the  wife,  and  upon  the  applica¬ 
tion  of  the  husband.  To  entitle  the  wife, 
other  circumstances  must  ordinarily  concur, 
simple  adultery  committed  by  the  husband 
not  being  sufficient ;  Macqueen,  Pari.  Pr.  473 
etseq.  The  English  statute  of  20  &  21  Viet, 
c.  85,  before  referred  to,  prescribes  substan¬ 
tially  the  same  rule, — it  being  provided,  §  27, 
that  the  husband  may  apply  to  have  his  mar¬ 
riage  dissolved  “on  the  ground  that  his  wife 
has,  since  the  celebration  thereof,  been  guilty 
of  adultery,”  and  the  wife,  “on  the  ground 
that,  since  the  celebration  thereof,  her  hus¬ 
band  has  been  guilty  of  incestuous  bigamy,  or 
of  bigamy  with  adultery,  or  of  rape,  or  of 
sodomy,  or  bestiality,  or  of  adultery  coupled 
with  such  cruelty  as  without  adultery  would 
iave  entitled  her  to»a  divorce  a  mensa  et  thorn , 
or  ot  adultery  coupled  with  desertion,  without 
reasonable  excuse,  for  two  years  or  upwards.” 
n  this  country  the  question  depends  upon 
e  statutes  of  the  several  states,  the  provisions 
winch  are  far  from  uniform.  In  some  of 
ie  states,  also,  the  matter  is  left  wholly  or  in 

‘hr  &  Tl  discretion  the  court.  See  Bish. 
^  h or  more  specific  information, 

g.JVfUrJe  mus*  had  *°  the  statutes  of  the 
8e^ral  states. 

divorv?  ^ie  P^ncTa*  defences  in  suits  for 
consent  are>— 1 Connivance,  or  the  corrupt 
other  *  !  a  Purty  to  the  conduct,  in  the 
Plains  Tf  -  ^'hereof  be  afterwards  com- 
Cuosenn*  •  ^ars  *he  r*"bt  of  divorce,  be- 
has  con'T,^  Was  recelve(l  ?  for  what  a  man 
2  Bish  Ar.,VU  !°J?e  cannot  s«y  was  an  injury  ; 
811  awrepm  r:  D  §  4.  Collusion.  This  is 
°ne  oft!  >ent  »etween  husband  and  wife  for 
a  breach  of  *°  or  appear  to  commit, 

of  enablin  !?a*r'ni0I>ial  duty,  for  tlie  purpose 
O'ly  of  (1 ; ,P  10  otl)Cr  to  obtain  the  legal  rena¬ 
me  act  hn  °rC('’  iftS  *'or  a  rt>al  injury.  Where 
?r  attemn^'0;  °een  done,  collusion  is  a  real 
.  s>  it  is  i  l  au<l  upon  the  court ;  where  it 
^'•ber  case  V‘°  a  sP<1(‘ies  °f  connivance ;  in 
‘  Dish,  At.,1  „s  a  l)ar  to  any  cla im  for  divorce  ; 

r.  «  D.  §  28.  Condonation ,  or  the 


E 


conditional  forgiveness  or  remission  by  the 

v.-  S  a  ^trimonial  offence 

which  the  other  has  committed.  While  the 
condition  remains  unbroken,  condonation,  on 
whatever  motive  it  proceeded,  is  an  absolute 
bar  to  the  remedy  for  the  particular  injury 
condoned;  2  Bish.  Mar.  &  D.  §  38.  For  the 

nature  ot  the  condition,  and  other  matters,  see 
Condonation.  Recrimination.  This  is  a 
defence  arising  from  the  complainant’s  bein* 
in  like  guilt  with  the  one  of  whom  he  com¬ 
plains.  It  is  incompetent  for  one  of  the  par¬ 
ties  to  a  marriage  to  come  into  court  and  com- 
plain  of.  the  other’s  violation  of  matrimonial 
duties,  it  the  party  complaining  is  guilty  like¬ 
wise.  \\  hen  the  defendant  sets  up  such  vio¬ 
lation  in  answer  to  the  plaintiff’s  suit,  this  is 
called,  in  the  matrimonial  law,  recrimination : 
2  Bish.  Mar.  &  I).  §  74. 

1  lie  foregoing  defences,  though  available 
in  all  divorce  causes,  are  more  frequently 
applicable  where  a  divorce  is  sought  on  the 
ground  of  adultery. 

The  consequences  of  divorce  are  such  as  flow 
from  the  sentence  by  operation  of  law,  or  flow 
from  either  the  sentence  or  the  proceeding  by 
reason  of  their  being  directly'  ordered  by  the 
court  and  set  down  of  record.  In  regard  to 
the  former,  they  are  chiefly  such  as  result  im¬ 
mediately  and  necessarily  from  the  definition 
and  nature  of  a  divorce.  Being  a  dissolution 
of  the  marriage  relation,  the  parties  have  no 
longer  any  of  the  rights,  nor  are  subject  to  any 
of  the  duties,  pertaining  to  that  relation.  They 
are  henceforth  single  persons  to  all  intents  and 
purposes.  It  is  true  that  the  statutes  of  some 
of  the  states  contain  provisions  disabling  the 
guilty  party  from  marrying  again  ;  but  these 
are  in  the  nature  of  penal  regulations,  collate¬ 
ral  to  the  divorce,  and  which  leave  the  latter 
in  full  force. 

In  regard  to  rights  of  property  as  between 
husband  and  wife,  a  sentence  of  divorce 
leaves  them  as  it  finds  them.  Consequently, 
all  transfers  of  property  which  were  actually 
executed,  either  in  law  or  fact,  continue  un¬ 
disturbed  :  for  example,  the  personal  estate 
of  the  wife,  reduced  to  possession  by  the  hus¬ 
band,  remains  his  after  the  divorce  the  same 
as  before.  But  it  puts  an  end  to  all  rights 
depending  upon  the  marriage  and  not  actually 
vested ;  as,  dower  in  the  wife,  all  rights  of 
the  husband  in  the  real  estate  of  the  wife, 
and  his  right  to  reduce  to  possession  her 
choses  in  action  ;  27  Miss.  630,  637  ;  17  Mo. 
87  ;  6  Ind.  229;  6  W.  &  S.  85,  88;  4  Harr. 
Del.  440;  8  Conn.  541;  10  id.  225;  2  Md. 
429;  8  Mass.  99;  10  id.  260;  10 
Ch.  420,  424;  5  Blackf.  309;  5  Dana,  254  ; 
6  Watts,  131.  In  respect  to  dower,  however, 

to'd^er 


her  husband;  4  Barb. 

^OMhose ^consequences  which  result  from 
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the  direction  or  order  of  the  court,  the  most 

important  urn— Alimony,  or  the  allowance 
which  a  husband,  by  order  of  court,  pays  to 
his  wile,  living  separate  from  him,  for  her 
maintenance.  The  allowance  may  be  for  her 
use  either  during  the  pendency  of  a  suit, — in 
which  case  it  is  called  alimony  pendente  lite , 
— -or  after  its  termination,  called  permanent 
alimony.  As  will  be  seen  from  the  foregoing 
definition,  alimony,  especially  permanent  ali¬ 
mony,  pertains  rather  to  a  separation  from 
bed  and  board  than  to  a  divorce  from  the 
bond  of  matrimony.  Indeed,  it  is  generally 
allowed  in  the  latter  case  only  in  pursuance 
of  statutory  provisions.  See  Alimony.  It 
is  provided  by  statute  in  several  of  our  states 
that,  in  case  of  divorce,  the  court  may  order 
the  husband  to  restore  to  the  wife,  when  she 
is  the  innocent  party,  and  sometimes  even 
when  she  is  not,  a  part  or  the  whole  of  the 
property  which  he  received  by  the  marriage. 
In  some  cases,  also,  the  court  is  authorized', o 
divide  the  property  between  the  parties,  this 
being  a  substitute  for  the  allowance  of  ali¬ 
mony.  For  further  particulars,  recourse  must 
be  had  to  the  statutes  in  question. 

The  custody  of  children.  In  this  country, 
the  tribunal  hearing  a  divorce  cause  is  gene¬ 
rally  authorized  by  statute  to  direct,  during 
its  pendency  and  afterwards,  with  which  of 
the  parties,  or  with  what  other  person,  the 
children  shall  remain,  and  to  make  provision 
out  of  the  husband’s  estate  for  their  mainte¬ 
nance.  There  are  few  positive  rules  upon 
the  subject,  the  matter  being  left  to  the  discre¬ 
tion  of  the  court,  to  be  exercised  according  to 
the  circumstances  of  each  case.  The  General 
principle  is  to  consult  the  welfare  of  the  child, 
rather  than  any  supposed  rights  of  the  pal 
rents,  and  as  between  the  parents  to  prefer 
the  innocent  to  the  guilty.  In  the  absence  of 
a  controlling  necessity  of  very  strong  propri- 
ety  arising  from  the  circumstances  of  the  case, 
the  father’s  claim  is  to  be  preferred:  see 
Reeve,  Dom.  Rel.  3d  ed.  453  •  40  K  H 
272;  16  Pick.  203;  3  Hill,  N.  Y  299 ;  24 
Barb.  521  :  27  id.  9;  2  Q.  B.  D.  75  ;  2 

4,«  •i?-pB  T37,0;  55  Ala-  428  5  56  Miss, 
f.l’  /  K’  L,462;  2  Dish.  Mar.  &  Div. 

fd  If  the’  PToHre-thu/ubj’eCt  is  fuI1y  treat- 
’  .  the  c,nJd  is  of  an  age  to  require 

RSlXu?'  «?"*  w*? 

•\  ?  ' 1L  v’  P**  v  c-  3<  §  9,  citinrr  8th  Colin*;™ 


doctors  commons 


Mark,  x.  11,  12;  of  MatthewT^T^ 
l>Cov-  Vl.1-  15  i  Merlin,  R^p.  .’c;  32>  x'x.  9; 
Rom.  As  to  the  effect  of  the  1„*  Loi» 
e.gn  state  where  the  divorce  was?  °f  ? for' 
Story,  Confl.  of  Laws,  c.  7  r  cree^t  see 
article  Conflict  of  Laws*  \v-;f,and  t}'e 
to  the  ceremony  of  divorce  1 ,  re?anl 
see  1  M.  &  G.  228.  a  the  Jiw 


con,  Abr.  Marriage;  4  VineVAbr.^o*?*, 
Brown,  Civ.  Law,  86;  Ayliffe,  Parem  tk  . 
Corny  ns,  Dig.  Baron  and  Feme.  C.  Ti  "5  ’ 


-omyns,  I)i: 
•Justin.  434 

308 ; 


g.  Baron  and  'Feme,  C ;  Sooner’ 

308  •  a  v  €t  *eq‘  ’  6  Toullier*  no.  294P  A 
la?’  A  leatt>s,  249;  5  S.  &  R.  375-  Vo' 
’  93 ;  Gospel  of  Luke,  xvi.  ig ;  0f 


the  Romans,  see  Troplon^  Be'/fZ™  amonS 

2  ^CoISdkrItioT.  mayg'Ve- 

D°  UT  FACIAS.  See  preceding  title. 
DOCK.  The  enclosed  space  occupied  by 
prisoners  in  a  criminal  court.  The  space  be. 
tween  two  wharves.  The  owner  of  a  dock  is 
liable  to  a  person  who,  by  his  invitation,  and 
in  the  exercise  of  due  care,  places  a  vessel  in 
the  dock,  for  injury  to  the  vessel  caused  by  a 
defect  thereon  which  the  owner  negligently 
allows  to  exist;  127  Mass.  236. 

DOCKAGE.  The  sum  charged  for  the 
use  of  a  dock.  In  the  case  of  a  dry  dock,  it 
has  been  held  in  the  nature  of  rent.  1  Newb. 
69.  See  Wharfage. 

DOCKM ASTERS.  Officers  appointed 
to  direct  the  mooring  of  ships,  so  as  to  pre¬ 
vent  the  obstruction  of  dock  entrances. 

DOCK  WARRANT.  A  negotiable  in¬ 
strument,  in  use  in  England,  given  by  the 
dock  owners  to  the  owner  of  goods  imported 
and  warehoused  in  the  docks,  as  a  recogni¬ 
tion  of  his  title  to  the  goods,  upon  the  pro¬ 
duction  of  the  bills  of  lading,  etc.  Pulling 
on  the  Customs  of  London. 

DOCKET.  A  formal  record  of  judicial 
proceedings  ;  a  brief  writing.  A  small  piece 
of  paper  or  parchment  having  the  effect  ot  a 
larger.  JBlount.  An  abstract.  Cowel. 

To  docket  is  said  to  be  by  Blackstonc  to  ^ab¬ 
stract  and  enter  into  a  book;  3  Bla.  Com.  39i. 
The  essential  idea  of  a  modern  docket,  then,  is 
an  entry  in  brief  in  a  proper  book  of  all  the  im¬ 
portant  acts  done  in  court  in  the  conduct  of  each 
case  from  its  commencement  to  its  conclusion. 
See  Colby,  Pr.  154,  155.  .  the 

In  common  use,  it  is  the  name  given  to  me 
book  containing  these  abstracts.  The  name  o 
trial-docket  is  given  to  the  book  containing  t  u 

cases  which  are  liable  to  be  tried  at  a  specin 
term  of  court.  The  docket  should  contain  tim 
names  of  the  parties  and  a  minute  of  every  Pr 
ceeding  in  the  case.  It  is  kept  by  the  clerKo4 
prothonotary  of  the  court.  A  sheriff^  docKti 
not  a  record  ;  9  S.  R.  91 ;  1  Bradf.  348. 

DOCTOR.  Moans  commonly  a  F**' 
Honor  of  medicine,  of  whatever  system  >' 
school.  4  E.  D.  Smith,  1. 

DOCTORS  COMMONS.  An 

tion  near  St.  Paul’s  Cathedral,  where  n 
ecclesiastical  and  admiralty  courts  were  14 
until  the  year  1857.  3  Steph.  Com.  3°6’  ^ 

In  1768  a  royal  charter  was  obtained  by  ^  jr 
of  which  the  members  of  the  society  an  ,nj 
successors  were  incorporated  under  the  D8in 
title  of  “The  College  of  Doctors  of 
cent  lu  the  Ecclesiastical  aud  Admiralty  l 
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„11KfKt8  of  a  president  (the  dean  of 
The  coliegi Pm  the  time-being)  and  of  those  doe- 
the  arch®  °r  having  regularly  taken  tluit 
tors  0,.  a^fher  of  the  universities  of  Oxford  and 
degree  in  c»*  .  been  admitted  advocates 

Cambr  n,mce  of  the  rescript  of  tlie  archbishop  of 
in  Pure,u“"  ci  all  have  been  elected  fellows  of 
Canterbury!  tb(J  manUer  prescribed  by  the 
the  coucfe^  *** 

cl  DOCUMENTS.  The  deeds,  agreements, 
tide- papers,  letters,  receipts,  and  other  writ¬ 
ten  instruments  used  to  prove  a  fact.  _ 

In  Civil  Law.  Evidence  delivered  in  the 
forms  established  by  law,  of  whatever  nature 
6UCh  evidence  may  be.  The  term  is,  how¬ 
ever,  applied  principally  to  the  testimony  of 
witnesses.  Savigny,  Dr.  Rom.  §  165. 

DOE,  JOHN.  The  name  of  the  fictitious 
plaintiff  in  the  action  of  ejectment.  3  Stepli. 
Cora.  618. 

DOG.  A  well-known  domestic  animal. 

In  almost  all  languages  this  word  is  a  term  or 
name  of  contumely  or  reproach.  See  3  Bulstr. 
226  ;  2  Mod.  260;  1  Leon.  148;  and  the  title 
Action  on  the  Case  for  Defamation  in  the  Digests ; 
Miushew,  Diet. 

A  dog  is  said  at  common  law  to  have  no 
intrinsic  value,  and  he  cannot,  therefore,  be 
the  subject  of  larceny;  4  Bla.  Com.  236  ;  8 
s.  &  R.  571 ;  81  N.  C.  527  ;  Bell,  Cr.  Cas.  36. 
(But  it  is  otherwise  in  England,  by  statute, 
and  hi  Pennsylvania,  by  a  statute  passed  in 
18 <8,  clogs  are  made  personal  property,  sub¬ 
ject  to  larceny,  upon  being  duly  registered.) 
nut  the  owner  has  such  property  in  him  that 
,  maJ  maintain  trespass  for  an  injury  to  his 
og,  or  trover  for  a  conversion  ;  1  Mete.  Mass. 
a  ^  Led.  259  ;  “for  a  man  may  have 
property  in  some  things  which  are  of  so  base 
•-hat;  no  felony  can  be  committed  of 
Hon  vm  a  bloodhound  or  mastiff;”  12 
\i  '?“[•*:  7  Co.  18  a ;  2  Bla. 
Tre.nn  \  ^  '•;zb.  N.  B.  86;  Brooke,  Abr. 
Cr  PT?’  P  - 407 ;  Hob.  283  ;  Cro.  Eli*  125  ; 

DoP  V6,3;  2W-Blaekst.lll7. 
bekill^/  i  an^er?us  animals,  may  lawfully 
°*ner  n  W*len  ^e*r  ^eroe^y  is  known  to  their 
365;  13  ^-defence;  10  Johns.  N.  Y. 
animal  JV  ’  anf*  bitten  by  a  rabid 

one*  jo  t  may  ^)e  lawfully  killed  by  any 
"k'n  ln"18'  -812’  00  Ul-  211. 
habits,  beer>  ’  >n  conswluence  of  his  vicious 
°*ner  nin,-  ,'!'•*  -,.a  ('.oniinon  nuisance,  '* 


111  its  an  innm.  '^'^ted.  And  when  he  com- 
°h  his  niiscfi'b’  tae  0wner  bad  a  knowledge 
e“  ^tion  TnTS  ProPensity  be  is  liable  to 
V  1264-  1  ij  Bailor,  N.  P.  77;  2 

S?0;  4  Camnhd',?aym-  110  5  1  B.  &  Aid. 
^  482;  4  Cow. 

47#^end.  496  oa;-^d-  216  5  1  HI.  492; 

.  li 10  C J,  ’Jf  ,di  35V  4  De'’-  *  B- 

,  P-  90  •  tl"  Seo  Animal;  1  Ky. 
),<A  man  has  n  P^P80^  Negligence. 

,  Promispc  V  ^  to  beep  a  dog  to  guard 

hj h.  °h  lawful  k  L  beeause  a  person  coming 
ent;  an<1  this  h  Tss  ma>r  be  injured  by 
ailCe  ^  ’  h,0’,£rh  thw'  be  another 
thouse;  4  C.  &  P.  297;  6  id. 


the 


1.  But  if  a  dog  is  chained,  and  a  visitor  so 
incautiously  go  near  him  that  he  is  bitten,  he 

b“"cS ,m.  “ct,on  the  "ra«i  3 

A  tax  on  dogs  is  constitutional,  and  so  is  a 
provision  that  in  case  of  refusal  to  pay  the 
tax,  the  dog  may  be  killed  ;  100  Mass.  136  ; 
82  N.  C.  175.  ’ 

DOGMA.  In  Civil  Law.  The  word  is 
used  in  the  first  chapter,  first  section,  of  the 
second  Novel,  and  signifies  an  ordinance  of 
the  senate.  See,  also,  Dig.  27.  1.  6. 

DOLE.  A  part  or  portion.  Dole-meadow, 
that  which  is  shared  by  several.  Spelman, 
Gloss.;  Cowel. 

DOLI  CAP  AX.  Capable  of  mischief ; 
having  knowledge  of  right  and  wrong.  4  Bla. 
Com.  22,  23 ;  1  Hale,  Pl.  Cr.  26,  27. 

.DOLI  INCAPAX  (Lat.).  Incapable  of 
distinguishing  good  from  evil.  A  child  under 
f  ourteen  is,  prima  facie,  incapax  doli,  but  may 
be  shown  to  be  capax  doli.  3  Bla.  Com.  23. 

DOLLAR  (Germ.  1' haler').  The  money 
unit  of  the  United  States. 

It  wras  established  under  the  confederation  by 
resolution  of  congress,  July  6,  1785.  This  was 
originally  represented  by  a  silver  piece  only  ;  the 
coinage  of  which  w  as  authorized  by  the  act  of 
congre66  of  Aug.  8,  1786.  The  same  act  also  es¬ 
tablished  a  decimal  system  of  coinage  and  ac¬ 
counts.  1  Brown  &  D.  U.  S.  Laws,  646.  But 
the  coinage  w  as  not  effected  until  alter  the  pas¬ 
sage  of  the  act  of  April  2,  1792,  establishing  a 
mint,  1  U.  S.  Stat.  at  Large,  246 ;  and  the  first 
coinage  of  dollars  commenced  in  1794.  The  law 
last  cited  provided  for  the  coinage  of  u  dollars  or 
unit6,  each  to  be  of  the  value  of  a  Spanish  milled 
dollar,  as  the  same  was  then  current,  and  to 
contain  three  hundred  and  seventy-one  grains 
and  four-sixteenth  parts  of  a  grain  of  pure  silver, 
or  four  hundred  and  sixteen  grains  of  standard 
silver.” 

The  Spanish  dollar  known  to  our  legislation 
was  the  dollar  coined  in  Spanish  America,  North 
and  South,  which  w  as  abundant  in  our  currency, 
in  contradistinction  to  the  dollar  coined  in  Spain, 
which  was  rarely  6een  in  the  United  States.  The 
intrinsic  value  of  the  two  coins  was  the  6ame ; 
but,  as  a  general  (not  invariable)  distinction,  the 
American  coinage  bore  pillars ,  and  the  Spanish 
an  escutcheon  or  shield  :  all  kinds  bore  the  royal 
effigy. 

The  milled  dollar ,  so  called,  is  in  contradis¬ 
tinction  to  the  irregular,  misshapen  coinage  nick¬ 
named  cob ,  wThich  a  century  ago  wTas  executed  in 
the  Spanish-American  provinces,— chiefly  Mexi¬ 
can.  By  the  use  of  a  milling  machine  the  pieces 
were  figured  on  the  edge,  and  assumed  a  true 
circular  form.  The  pillar  dollar  and  the  milled 
dollar  were  in  effect  the  same  in  value,  and,  in 
general  terms,  the  same  coin ;  tb°ugh  there  are 
pillar  dollars  (“  cobs”)  which  are  not  ml”e^ha.”jj 
there  are  milled  dollars  (of  Spain  proper)  wlnth 

"rn  ”°vS”1nd  flneneM  of 

and  pillar  dollars  i6  eight  «n(1  ‘  j  seventeen 

a  Caitilian  mark,  or  four  h^dml  and  ^n  o  n 

and  fifteen-seventeenths  grams  ^*in.  V  our 
MS U  s  sSf.  «  Lnr(r<\  STt, 

i'X  Sooted  Mid  wo  «ud  men-ninth# 
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thousandths  ;  the  actual  fineness  was  somewhat 
variable,  and  always  below.  The  Spanish  dollar 
and  all  other  foreign  coins  are  ruled  out  by  the 
act  of  congress  of  Feb.  21,  1857,  13  U.  S.  Stat.  at 
Large,  1850-57,  103,  they  being  no  longer  a  legal 
tender.  But  the  statements  herein  given  are 

useful  for  the  sake  of  comparison  :  moreover,  Dolus  diflv^c  r™  7n  ’  '-'00?  2.  of0" 
many  contracts  still  in  existence  provide  for  pav-  proceeds  iw,™  from  ™  pa  in  this,  that  tv,  ,  ' 
ment  (of  ground-rente,  for  example)  in  Spanish  Sit  the 

milled  or  pillar  dollars.  The  following  terms,  or 
their  equivalent,  are  frequently  used  in  agree¬ 
ments  made  about  the  close  of  the  last  and  the 
beginningof  the  present  ceutury  :  “  silver  milled 
dollars,  each  dollar  weighing  seventeen  penny¬ 
weights  and  six  grains  at  least.”  This  was  equal 
to  four  hundred  and  fourteen  grains.  The 
standard  fineness  of  United  States  silver  coin 
from  1792  to  1836  was  fourteen  hundred  and 
eighty-five  parts  fine  silver  in  sixteen  hundred 
and  sixty-four.  Consequently,  a  piece  of  coin  of 

four  hundred  and  fourteen  grains  should  contain  Such  acts  or  omissions  as  operate  «  a 
t  ^ the  Of  Jan  18,  1837,  §  8,5  U.  S.  Stat.  at  |  h,  n  ^  J11"1'  whetl*r 


DOLUS  fL-it  1  t  — - 

fraudulent  address  or  trick^^^  i  ^aw. 
some  one ;  a  fraud.  Dig  4  T?  to 
tie  contyvance  by  words°or  acts 
to  circumvent.  2  Kent,  560  j  (Jg 

proceeds  from  ai^ercor  ofVh i8’ that  the  latter 

while  to  constitute  tI0fom  ^LUderstaD5% 

mil  or  intention  to  do  wrong. 

general  use  of ISewort aE™ «* 
not  rather  that  of  very  great  neo-iir  C1V1  is 
fraud,  as  used  in  the  common  law  *  uf 

was  also  made  between  dolus  and  rVn,  tl.uCtlon 
sence  of  the  former  being  the  intent es- 
while  that  of  the  latter  was  actual  t0deceivei 
ing  from  the  deceit.  tUil  damage  result. 

S  113  operate  as  a  As. 


■r  J  1D,  *  wau.  io,  ioor,  §0,0  u.o.  otat.  at 

ijarge,  13<,  the  standard  weight  and  fineness  of 
the  dollar  of  the  United  States  was  fixed  a6  fol- 
.  °f  o“e  thousand  parte  by  weight,  nine 
hundred  shan  be  of  pure  metal,  and  one  hundred 
o  alloy ,  the  alloy  to  consist  of  copper ;  and  it 

dolt  th,at  the  wei£htof  the  silver 

d°dai f  should  be  lour  hundred  and  twelve  and 
one-half  grains  (412*4  ). 

oh™LTiight  ?f  the  ®Uver  dollar  has  not  been 
changed  by  subsequent  legislation  ;  but  the  pro- 
portionate  weight  of  the  lower  denomination  of 

Pebe21  °1853  n  Ues  %™i?i8b°*  by  the  act  of 
'  V.u  ri,  a.  Stat.  at  Large,  160.  Bv 
this  act  the  half-dollar  (and  the  lower  coins  in 
proportion)  is  reduced  in  weight  fourteen  und 

trZ?Zerr«^  the  P™ious  coinage : 
fn  tht  Sllver  dullar  which  was  embraced 
in  this  act  weighs  twenty-eight  and  one-half 
grains  more  than  two  half-dollars.  The  silver 
doHar  then,  consequently,  ceased  to  be  current  in 
the  United  States  ;  but  it  continued  to  be  cohied 
to  supply  the  demands  of  the  West  India  trade 
and  a,  local  demand  for  cabinets,  etc. 

c  an  “VS Feb- 28’  1878> 20  U- s-  Stat.  at  L. 

ak  of  Ja^rC?8  ?837alldardi6ilV,er  dollar  of 
oi  dan.  18,  1837,  as  a  legal  tender  for  nil 

debts  except  where  otherwise  stipulated  in  the* 

contract.  The  act  of  12  Feb  1N7T  i 

has  been  declared  iw-y*  Sta,tes>  and,  as  it 

gress  of  July  ^1876  ir«atnfre8?1?tl0I1o0f  co"- 
to  be  a  legal  tender  ’hqR  ?£\at  L‘  P'  215’  not 
nlenee.  See  10  Am  T  fJ  d  t0  ffreat  hicrmve- 
C.  223.  L'  Re&-  N-  8.  87;  1  W.  N. 

By  the  act  of  March  3  ifiio  „  , , 

authorized  to  be  coined  at  thn’m«fi'.Hdol,ar  was 
States  and  the  several  branchlT1  °f,tlle  Unft(>d 
ably  in  all  respects  to  the  sSndl^f  ’  C?“form- 
now  established  by  law,  except  Jwf  g0l« coins 
verse  of  the  piece  the  figUre  of  Vk?  *  ?n  the  re‘ 
omitted.  It  is  of  the  weight  ofas  «agle  tsha11  be 
of  the  fineness  of  nine  hundred  nT^'8  ^ra,nfi,  and 
.  When  the  word  dollars  is used  ?nUSa',ldtb8- 
in  any  instrument  for  the  payment  of  m^Ue8t  °r 
amount  is  payable  in  whatever  t he  rf  ™onov>  the 
declares  to  be  leaal  tender,  whether^  ted  Statps 
money,  l,ut  not,  jn  ,va]  or  personnl  n"  °r|)aPer 

which  money  has  been  InvSSf 


h  \  r  .  ”y  mm,  Whether 

here  be  adece.tful  intent  (mains ammur) 
not.  Pothier,  Trait*  de  LtjSt,  m.  23,  27; 
Story,  Bmlm.  §  20  a ;  2  Kent,  506,  n. 

DOLUS  MALUS  (Lat.).  Fraud.  Deceit 
with  an  evil  intention.  Distinguished  from 
bonus ,  justifiable  or  allowable  deceit. 
Calvinus,  Lex.  ;  Broom,  Max.  349 ;  1  Kauf- 
mann,  Mackeld.  Civ.  Law,  165.  Misconduct. 
Magna  negligentia  culpa  e$ty  magna  culpa 
dolus  est  (great  negligence  is  a  fault,  a  great 
fault  is  fraud).  2  Kent,  560,  n. 

DOM.  PROC.  [Domus  Procerum).  The 
bouse  of  lords.  Wharton,  Lex. 

DOMAIN.  Dominion ;  territory  govern¬ 
ed.  Possession ;  estate.  Land  about  the 
mansion-house  of  a  lord.  The  right  to  dis¬ 
pose  at  our  pleasure  of  what  belongs  to  us. 

A  distinction  has  been  made  between  property 
and  domain.  The  former  is  said  to  be  that  quality 
which  is  conceived  to  be  in  the  thing  itself,  con¬ 
sidered  as  belonging  to  such  or  such  person,  ex¬ 
clusively  of  all  others.  By  the  latter  is  under¬ 
stood  that  right  which  the  owner  has  of  disposing 
of  the  thing.  Hence  domain  and  property  are 
said  to  be  correlative  terms  :  the  one  is  the  active 
right  to  dispose  of,  the  other  a  passive  quality 
which  follows  the  thing  and  places  it  at  the 
position  of  the  owner.  3  Toullier,  n.  83- 
this  distinction  is  too  subtle  for  practical  uf  • 
Puffendortf,  Droit  de  la  Nat.  1.  4,  c.  4,  §  2.  W 
1  Bla.  Com.  105,  106;  1  Bouvier,  Inst.  n.  **  8 
Clef  des  Lois  Rom. ;  Domat;  1  Hfib  ^r*  ~  ’ 
id.  237. 

DOMBOC  (spelled,  also,  often,  Dowbec- 
Sax.).  The  name  of  codes  of  laws  am<\® 
the  Saxons.  Of  these  King  Alfred’s  was 
most  famous.  1  Bla.  Com.  46;  4  id.  4  * 
The  domboc  of  king  Alfred  is  not  o 
confounded  with  the  domesday-book  o 
iam  the  Conqueror.  .  , 

DOME  (Sax.).  Doom  ;  sentence ;  1«(  ? 
ment.  An  oath.  The  homager’s  earn 
the  black  book  of  Hereford.  Blount. 

DOMESDAY,  DOMBSDAYj°j|n6 
(Sax.L  An  ancient  record  made  m  «n- 
°f  William  the  Conqueror,  and  now  0f 

incr  i#n  COnSlSW^'r 


£a ZTS kS*'£S  ^  Wiiliam  and  bow^ 

a“a’ 190  5  1  w-  N.  C.  223.  Uxa8>  351  5  8  ing  in  the  English  exchequer,  eons.st^, 

°LO-  Thc  Spanish  form  of  dolus  tw?  vol,'mos  of  "nequal  size,  conta^  jf 

I  nute  and  accurate  surveys  ot  the 
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i  It  has  been  printed,  also.  2  Bla. 
England.  The  work  was  begun  by  five 
Com-  •f9.)  county  in  1081  and  fiuislied  in 


Blount ;  Whishaw 
See  Falsing  of 


justices  m  - 

l086>  •  *„  nf  imrcnious  accounts  are  given  of 

A  variety  O  fe.m  by  the  old  writers.  The 
the  oripn  oi  ^  seems  to  be  that  it  was  so 
comniouer  op  llies8  and  completeness  of  the 
called  fr0I[*|  it  a  jay  of  judgment  lor  the  value, 

*•«  “a  Slitli  of  ewf  pta*  of  tad.  See 
extent,  au  i  _  j3lount .  q  ermes  de  la  Ley. 

radically  a  careful  census  takeu  and 
voided  to  the  exchequer  of  the  kingdom  of 

England.  '  .  . 

nOMESMEN  (Sax.).  An  inferior  kind 
of  Judges.  Men  appointed  to  doom  (judge) 
in  matters  in  controversy.  Cowel.  Suitors 
in  a  court  of  a  manor  in  ancient  demesne, 
who  are  judges  there. 

Termes  de  la  Ley. 

Dooms. 

DOMESTICS.  Those  who  reside  in  the 
same  house  with  the  master  they  serve.  The 
term  does  not  extend  to  workmen  or  laborers 
emploved  out-of-doors.  5  Binn.  167  ;  6  La. 
An.  276  ;  43  Tex.  456;  Merlin,  litpert. 
The  act  of  congress  of  April  30,  1790,  s.  25, 
used  the  word  domestic  in  this  sense. 

Formerly  this  word  was  used  to  designate 
those  who  resided  in  the  house  of  another, 
however  exalted  their  station,  who  performed 
services  for  him.  Voltaire,  in  writing  to  the 
French  queen,  in  1748,  says,  “  Deign  to  consider, 
madam,  that  I  am  one  of  the  domestics  of  the 
Ling,  aud  consequently  yours,  my  companions, 
the  gentlemen  of  the  king,”  etc.  ;  but  librarians, 
secretaries,  and  persons  in  such  honorable  em¬ 
ployments  would  not  probably  be  considered  do¬ 
mestics,  although  they  might  reside  in  the  houses 
of  their  respective  employers. 

Pothier ,  to  point  out  the  distinction  between  a 
domestic  aud  a  servant,  gives  the  following  ex- 
literary  man  who  lives  and  lodges 
ith  you,  solely  to  be  your  companion,  that  you 
J  Pro^fc  by  his  conversation  and  learning,  is 
{  /  * nestic  5  for  all  who  live  in  the  6ame  house 
hrm  Cat  8ame  table  with  the  owner  of  the 
von/  a  a  dome8tics ;  but  they  are  not  ser - 

to  wh*  tIle  contrary,  your  valet-de-chambre, 
vour  wa£?es>  and  who  sleeps  out  of 

tteatic  w’ iS  DOt’  ProPerly  speaking,  your  do- 
ecct  o’  .  /our  .servant.  Pothier,  Proe.  Cr. 
Touillcr  „  ?,’l§  ,Pobhier>  Obi.  710,  828  ;  9 
Pa; j.  c  3q‘„  M.  de  Pansey,  Des  Justices  de 
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MANUFACTURES. 


u.  1. 

domestic 

Attachmk.\t. 

-f^POMESTIC 

of  niannf'1 a  state  statute  is  used,  generally 
PenTX  GS  Within  its  jurisdiction ;  64 

Ids  true^p?,  P^ace  where  a  man  has 

Principal  ,anri  permanent  home  ant 

fcTci'  he  k  Isament,  and  to  which  when- 
birnincr  a  sent  lie  has  the  intention  of  re 
]88;  'j',  Eieber,  Encyc.  Am. 

505  =  Wall  T  175  5  5 
r .  rill.  Jr>  2] 


!!  Me. 


673. 

Li. 


255 ;  27  m 


10  Mass 
Mete.  187;  4  Barb 
9  Ired.  ‘99  ;  1  Tex.  673 


iss.  704;  1  Bosw.  N.  Y 


)  defines  domicil  as,  in  general,  the 


place  or  country  which  is  in  fact  his  perma- 
nent  home,  but  is  in  some  cases  the  place  or 
country  which,  whether  it  be  in  fact  his  home 
or  not,  is  determined  to  be  his  home  by  a 
rule  of  law  ;  Domicil,  42  ;  and  again  as  u  that 
place  or  country  either  (1)  in  which  he  in 
fact  resides  with  the  intention  of  residence 
( animus  manendi)  ;  or  (2)  in  which,  having 
so  resided,  he  continues  actually  to  reside^ 
though  no  longer  retaining  the  intention  of 
residence  ( animus  manendi)  ;  or  (3)  with  re¬ 
gard  to  which,  having  so  resided  there,  he 
retains  the  intention  of  residence  ( animus 
manendi),  though  he,  in  fact,  no  longer  re¬ 
sides  there id.  44.  See  ibid.,  Appendix, 
where  all  the  principal  definitions  are  given. 
See  a  definition  in  28  L.  J.  Ch.  361.  It  has 
been  said  that  there  is  no  precise  defini¬ 
tion  of  the  word ;  25  L.  J.  Ch.  730  ;  but 
Dicey  (Domicil,  App.)  dissents  from  this 
statement. 

Domicil  may  be  either  national  or  domestic. 
In  deciding  the  question  of  national  domicil, 
the  point  to  be  determined  will  be  in  which 
of  two  or  more  distinct  nationalities  a  man 
has  his  domicil.  In  deciding  the  matter  of 
domestic  domicil,  the  question  is  in  which 
subdivision  of  the  nation  does  the  person 
have  his  domicil.  Thus,  whether  a  person  is 
domiciled  in  England  or  France  would  be  a 
question  of  national  domicil,  whether  in  Nor¬ 
folk  or  Suffolk  county,  a  question  of  domestic 
domicil.  The  distinction  is  to  be  kept  in 
mind,  since  the  rules  for  determining  the  two 
domicils,  though  frequently,  are  not  neces¬ 
sarily,  the  same  ;  see  2  Kent,  449 ;  Story, 
Conti.  Laws,  \  39  etseq. ;  Westlake,  Priv.  Int. 
Law,  15;  M  heaton,  Int.  Law,  123  et  seq. 

The  Romanists  and  civilians  seem  to  attach 
about  equal  importance  to  the  place  of  busi¬ 
ness  and  of  residence  as  fixing  the  place  of 
domicil;  Pothier,  Introd.  Gen.  Cout.  d' Or¬ 
leans,  cl  1,  art.  1,  §  8  ;  Encyc.  Mod.  Domi¬ 
cil;  Denizart;  Story,  Conti.  Laws,  §  42. 
This  may  go  far  towards  reconciling  the  dis¬ 
crepancies  of  the  common  law  and  civil  law 
as  to  what  law  is  to  govern  in  regard  to  con¬ 
tracts.  But  at  common  law  the  main  ques¬ 
tion  in  deciding  where  a  person  has  his  domi¬ 
cil  is  to  decide  where  he  has  his  home  and 
where  he  exercises  his  political  rights. 

Legal  residence,  inhabitancy,  and  domicil 
are  generally  used  as  synonymous;  1  Bradt. 
Surr?  70;  l'Harr.  Del.  383;  1  Spenc.  328; 
2  Rich.  489  ;  10  N.  H.  452  ;  3  Mash.  C  c 
555;  15  M.  &  W.  433  ;  23  Pick.  170,  5 
Mete.  Mass.  298;  4  Barb.  505;  7  Grm, 
299.  But  much  depends  on  the  connectmn 
and  purpose;  1  Wend.  43;  5  Pick.  231,  17 

of  remaining.  ihesc  i  r  Ala.  n. 

„mst  have  existed  m  combm^  ^  Story, 

s.  159;  4  Barb.  504  ,  b  ^  Miss. 
Conll.  Laws,  §  44,  ,re  mnst  have  been 
704  ;  15  N.  H-  137-  '  5  Metc. 

an  actual  residence;  11  La.  i-t>, 
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Mass.  587  ;  20  Johns.  208;  12  La.  190;  1 
Binn.  349.  The  character  of  the  residence 
is  of  no  importance ;  8  Me.  203  ;  1  Spears, 
Eq.  3 ;  5  E.  L.  &  Eq.  52 ;  and  if  it  has  once 
existed,  mere  temporary  absence  will  not  de¬ 
stroy  it,  however  long  continued ;  7  Cl.  &  F. 
842;  13  Beav.  366;  43  Me.  426  ;  3  Bradf. 
Suit.  267  ;  29  Ala.  N.  8.  703;  4  Tex.  187; 

3  Me.  455;  8  id.  103;  10  Pick.  79;  3  N.  H. 
123;  8  Wash.  C.  C.  555;  as  in  the  case  of 
a  soldier  in  the  army ;  36  Me.  428 ;  4  Barb. 
522.  And  the  law  favors  the  presumption 
of  a  continuance  of  domicil;  5  Ves.  750  ;  5 
Madd.  379;  5  Pick.  370;  1  Ashm.  126; 
1  Wall.  Jr.  217;  1  Bosw.  673  ;  21  Penn.  106. 
The  original  domicil  continues  till  it  is  fairly 
changed  for  another;  5  Ves.  750,  757;  5 
Madd.  232,  370;  10  Pick.  77  ;  Story,  Confl. 
Laws,  481  <2,  n. ;  8  Ala.  N.  s.  169;  13  id. 
58;  18  id.  367  ;  2  Swan,  232  ;  1  Tex.  673  ; 
1  Woodb.  &  M.  8;  15  Me.  58;  3  Wall.  Jr. 
11 ;  10  N.  H.  156 ;  and  revives  on  an  inten¬ 
tion  to  return  ;  1  Curt.  Eccl.  856  ;  19  Wend. 
11;  8  Cra.  278;  3  C.  Rob.  12;  3  Wheat. 
14  ;  8  Ala.  n.  s.  159  ;  3  Rawle,  312 ;  1  Gall. 
275;  4  Mas.  308;  8  Wend.  134.  This  prin¬ 
ciple  of  revival,  however,  is  said  not  to  apply 
where  both  domicils  are  domestic ;  5  Madd. 
379;  Am.  Lead.  Cas.  714. 

Mere  taking  up  residence  is  not  sufficient, 
unless  there  be  an  intention  to  abandon  former 
domicil;  1  Spears,  1;  6  M.  &  W.  511;  5 
Me.  148;  10  Mass.  488;  1  Curt.  Eccl.  856  ; 

4  Cal.  175;  2  Ohio,  232;  5  Sandf.  44;  nor 
is  it  even  prima  facie  evidence  of  domicil 
when  the  nature  of  the  residence  either  is 
inconsistent  w  ith,  or  rebuts  the  presumption  of 
the  existence  ot  an  animus  manendi  ,*  Dicey, 
Dorn.  Rule  19;  34  L.  J.  Ch.  212.  Nor  is 
intention  of  constituting  domicil  alone,  unless 
accompanied  by  some  acts  in  furtherance  of 
such  intention;  5  Pick.  370  ;  1  Bosw.  673;  5 
Md.  186.  A  subsequent  intent  may  be  grafted 
on  a  temporary  residence ;  2  C.  Rob.  322.  Re¬ 
moval  to  a  place  with  an  intention  of  remain¬ 
ing  there  for  an  indefinite  period  and  as  a 
place  of  fixed  present  domicil,  constitutes 
domicil,  though  there  be  a  floating  intention 
to  return;  2  B.  &  P.  228  ;  3  Hagg.  Eccl.  374. 
Both  inhabitancy  and  intention  are  to  a  great 
extent  matters  of  fact,  and  mav  be  gathered 
from  slight  indications;  17  Pick.  231  •  4 
Cush.  190;  1  Mete.  Mass.  242;  5  id.  587;  1 
Sneed,  63.  Declarations  made  at  the  time 
of  change  of  residence,  are  evidence  of  a 
permanent  change  of  domicil,  but  a  person 
can  not,  by  his  own  declarations,  make  out  a 
case  for  himself ;  1  Fiipp.  536  ;  but  see  as  to 
the  latter,  L.  R.  2  P.  &  M.  435.  The  place 
where  a  person  lives  is  presumed  to  be  the 
place  of  domicil  until  facts  establish  the  con¬ 
trary;  2  B.  &  P.  228,  n.  ;  2  Kent,  532. 

Domicil  is  said  to  be  of  three  sorts, _ domi¬ 

cil  by  birth,  by  choice,  and  by  operation  of 
law.  The  place  of  birth  is  the  domicil  by 
birth,  if  at  that  time  it  is  the  domicil  of  the 
parents;  2  Hagg.  Eccl.  405 ;  5  Tex.  211. 
kce  10  Rich.  38.  If  the  parents  are  on  a 


journey,  the  actual  domicil  of  tl 
wdl  generally  be  the  place  of  Hnm- 
750;  West].  Priv.  fit.  UwfT'/S! 
of  ambassadors  ;  14  Beav.  441 . 

391 ;  and  consuls ;  4  P.  S  1  •’  anj\J-  2*> 
born  on  seas,  take  the  domicil  of •dfei 
rents ;  Storv,  Confl.  Laws,  §48.^ 

»f"e  y  cr^i-s- 

411;  8  Cush.  75;  but Stilus been though, 
ter  to  “.regard  the  father  who  aeknott 
h.s  illegitimate  children,  or  who  is  adjud' d 
to  be  such  by  the  law,  as  imparting  his  domi 
oil  to  such  children ;”  Whart.  Confl.  L  3;' 

see  Westl.  Priv.  In*-  Law,  272;  wbere'it  b 

said  that  the  place  of  birth  of  a  child  who** 
parents  are  unknown,  is  its  domicil;  if  that 
is  unknown,  the  place  where  it  is  found.  The 
domicil  of  a  legitimate  child,  is  that  of  its 
father;  L.  R.  1  P.  &  D.  611  ;  2  Ha™.  Eed, 
405;  31  N.  J.  Eq.  194;  1  Binn.  *349;  5 
\  cs.  <86  ;  Westlake  (Int.  Law)  maintains 
that  a  posthumous  child  takes  its  mother’s 
domicil;  but  see  W' hart.  Confl.  Laws  §  35. 
The  domicil  by  birth  of  a  minor  continues  to 
be  his  domicil  till  changed  ;  1  Binn.  349;  3 
Zabr.  394  ;  8  Blackf.  34.  Astudeutdoes  not 
change  his  domicil  by  residence  at  college; 
7  Mass.  1 . 

Domicil  by  choice  is  that  domicil  which  a 
person  of  capacity  of  his  free  will  selects  to 
be  such.  Residence  by  constraint,  which  is 
involuntary,  by  banishment,  arrest,  or  im¬ 
prisonment,  will  not  work  a  change  of  domi¬ 
cil ;  Story,  Confl.  Laws,  §  47 ;  3  Ves.  198, 
202;  11  Conn.  234;  5  Tex.  211;  1  Mihr. 
191  ;  1  Curt.  Eccl.  856  ;  1  Sw.  &  Tr.  253. 

Domicil  is  conferred  in  many  cases  by 
operation  of  law,  either  expressly  or  conse¬ 
quentially.  Children  born  in  foreign  land* 
of  parents  who  are  at  the  time  citizens  of  t  e 
United  States,  have  their  domicil  of  birt  m 
the  United  States ;  10  Rich.  Eq.  38. 

The  domicil  of  the  husband  is  that  of  tne 
wife;  9  Bligh,  83,  104;  2  Stockt.  238,  * 
Ala.  n.  s.  719;  7  Bush,  135;  26  Te*;  «»• 
A  woman  on  marriage  takes  the  9°niK  a 
her  husband,  and  a  husband,  it  e .*  ^ 

divorce,  may  obtain  it  .though  the  * 1  ^ 
actually  resident  in  a  foreign  state  ;  -  ^ 

488;  i  Add.  5,  19;  1  D<>w- V,  r,v. 
Eccl.  351.  See,  also,  15  Johns.  Uj  ? 
&  B.  Eq.  588 ;  11  Pick.  410; 

Strobh.  Eq.  174.  But,  where  it  » 
lor  her  to  do  so,  the  wife  may  aC(lin  ‘  juris- 
rate  domicil,  which  may  be  in  t*1*1  5;  Mo. 

diction;  9  Wall.  108;  39  Wise.  6Wi  poin. 
204  ;  contra ,  2  Cl.  &  1’ •  \  .  I1(ps  doro*1’® 

104.  She  may  rest  on  her  bus '  y.x(#ce ;  ^ 
for  the  purpose  of  obtaining  a  $031 

N.  H.  159;  1  Johns.  Ch.  389  j I 
6  Humphr.  148;  8  W.  &  S.  .*  nl*y  ^ 

A  wife  divorced  a  rnensa  e  ue  her 
quire  a  separate  domicil  so  as  -  ^  flo** 

band  in  the  United  States  c0U1  ^ ;  5 
582;  so  where  the  wile  is  *es  *73.  . 

280 ;  2  E.  L.  &  Eq.  52:  2  Ken  O'.  (llSt  of 

The  domicil  of  a  widow 
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husband  until  she  makes  a 
*[nge?  Story,  Conll.  Laws,  §  46  ;  18  Penn. 

Ambassadors  and  other  foreign  ministers 
•„(hfiir  domicil  in  the  country  to  which 
^  u' loner  and  which  they  represent ;  3 
Hk  is  27;  4  id.  26;  14  Beav.  441. 
Thistle  applies  to  consuls;  L.  R.  Sc.  App. 
L,  4  P.  D.  l;  hut  see  1  C.  Rob.  79;  1 
,>  k  119  ■  lvncyc.  Am.  Domicil.  Pnson- 
5* exiles,’  and'  refugees  do  not  thereby 
h  n,c  their  domicil;  see  L.  R.  1  Sc.  App. 
4"  rll  Conn.  234;  21  Vt.  563.  It  may  be 
otherwise  in  case  of  a  life  sentence ;  Whart. 
Conll.  Laws,  §  54. 

Commercial  domicil.  There  may  be  a  com¬ 
mercial  domicil  acquired  by  maintenance  of 
a  commercial  establishment  in  a  country,  in 
relation  to  transactions  connected  with  such 
establishments.  1  Kent,  82;  2  id.  62.  See 
Dicey,  Dora.  341;  2  Wheat.  76. 

Corporations.  If  the  term  domicil  can  ap¬ 
ply  to  corporations,  they  have  their  domicil 
wherever  they  are  created ;  L.  R.  1  Ex.  428  ; 
5  H.  L.  416 ;  40  Mo.  580  ;  but  a  permanent 
foreign  agency  of  an  insurance  company  may 
create  aiundependent  domicil  in  the  place  of 
theagency,  for  the  purpose  of  enforcing  legal 
obligation;  53  N.  I.  339.  See  1  Black,  256. 

A  person  cannot  have  more  than  one  domi¬ 
cil;  30  La.  An.  502;  23  Pick.  170;  but 
Cockburn  (Nationality)  says  that  it  is  quite 
possible  for  a  person  to  have  two  domicils ; 
see  Morse,  Citizenship,  100. 

Change  of  domicil.  Any  person,  sui  j uris, 
mav  make  any  bona  fide  change  of  domicil 
at  any  time;  5  Madd.  379  ;  5  Pick.  370;  35 
L  L.  &  Eq.  532.  And  the  object  of  the  change 
i  not  affect  the  right,  if  it  be  a  genuine 
change  with  real  intention  of  permanent  resi- 
p?ce J  3  Wash.  C.  C.  546  ;  5  Mas.  70;  1 
ame,  594  .  2  Suran.  251.  Legitimate  chil- 
rtn  follow  the  domicil  of  the  father,  if  the 
fange  made  bond  fide;  2  Salk.  528  ;  2 

i v°wn’  ;  6  Madd.  89  ;  16  Mass.  52  ; 

lP  fc  n4’  21  Mo.  280;  5  Ves.  787  ;  L.  R. 
ilWifi  67  Y*  379  ?  45  Iowa,  49  ; 

l  j  ^children,  that  of  the  mother;  37 
.  '  724  i  Picey,  Dom.  97;  but  there 
child*  1  jltl0.n^ t0,  the  power  to  change  a  minor 
10  y  *n  the  case  of  alien  parents  ; 

2 Co*5. 5  P,ast:  22i ; 8  Pai?e- Ch- 47 ; 

Burtrp  Y«.  tie  mother>  **’  a  widow; 

SuY.  ’2u  1  3,°  Ala-  N;,s-  618;  see  2  Bradf. 
d°micji  i  1  "0wever,  if  she  acquires  a  new 
does  not  J  remarr*Jlge,  the  child’s  domicil 
2Cf  CTJ  40  N*  Y-  (8.  c.)  347,  360; 
536,  ‘  n' 414  i  8  Cush.  528  ;  1 1  Humphr. 

°Ver  hif^!^!^  8ai*^  to  have  the  same  power 

i  ^’k.  20  •  no  {l  PJlrent  bas  over  his  child  ; 
^1.349  «  d3  Tex*  512  ?  8  Ohio,  227;  1 

S >8  BlV,.u;«2  Kent*  227*  Bnt  see  Cnn- 

ln  ®nffland  tv45*  Y^e  P°*nt  is  not  settled 
9  W  v  n?'  Dom*  L33.  See  3  Mer. 
The  d  •  .C*  W4. 

^  £S  °*  a  ^unatic  mav  be  changed 
1  ion  or  with  the  assent  of  his 


guardian;  5  Pick.  20;  42  Vt  350- 

»  “«■  •>«•.  SeeL.k  lP.VM.'e;r  j! 

may  be  considered  questionable  whether  the 
guardian  can  change  the  national  domicil  of 

§506  5  ’  226  5  St°ry’  C0n“-  Laws- 

The  husband  may  not  change  his  domicil 
alter  committing  an  offence  which  entitles  the 
wile  to  a  divorce,  so  as  to  deprive  her  of  her 
remedy;  14  Pick.  181;  2  Tex.  261.  And 
it  is  said  the  wife  may  not  in  the  like  case 
acquire  a  new  domicil;  10  N.  H.  61;  9  Me. 
140;  17  Conn.  284;  5  Yerg.  203;  2  Mass. 
153;  5  Mete.  233;  2  Litt.  337  ;  2  Blackf. 
407.  Until  a  new  domicil  is  gained,  the  old 

mi  O  m  o  i  nc  •  09  T  T  C  n/\  p  .  p  p  f  — 


- - 7  w  -  a  «lf  •  1UV.  AJU 

Laws;  11  Cent.  L.  J.  421. 

7  he  laic  oj  the  place  of  domicil  governs  as 
to  all  acts  of  the  parties,  when  not  controlled 
by  the  lex  loci  contractus  or  lex  rei  sites. 
Personal  property  of  the  woman  follows  the 
law  of  the  domicil  upon  marriage.  It  passes 
to  the  husband,  if  at  all,  in  such  cases  as  a 
legal  assignment  by  operation  of  the  law  of 
domicil,  but  one  which  is  recognized  extra- 
tcrritorially ;  2  Rose,  97;  20  Johns.  267  ; 
Story,  Conti.  Laws,  §  423. 

A  divorce  valid  under  the  law  of  the  do¬ 
micil  of  both  parties  is  good  everywhere ; 
Story,  Conti.  Laws,  §  230  a;  9  Me.  140;  2 
Blackf.  407  ;  8  Ala.  N.  s.  45;  11  id.  826 ; 
14  Mass.  227;  8  N.  H.  160;  13  Johns.  192; 
8  Paige,  Ch.  406;  12  Barb.  640;  7  Dana, 
181  ;  3  West.  L.  Jour.  475.  But  there  must 
be  an  actual  domicil  of  one  party  at  least ;  3 
Ilagg.  Ecel.  639 ;  Russ.  &  R.  237  ;  2  Cl.  &  F. 
567;  8  N.  H.  160;  14  Mass.  227  ;  13  Johns. 
192;  15  id.  121;  13  Wend.  407;  8  Paige, 
Ch.  406;  7  Dana,  181;  2  Blackf.  407  ;  and 
personal  jurisdiction  over  both  parties,  to 
make  divorce  binding  extra-territorially ;  1 
Dev.  &  B.  Eq.  568 ;  15  Johns.  121 ;  7  Dana, 
181.  See  9  Me.  140.  See  Divorce;  1 
Const.  294 ;  2  P.  &  D.  156 ;  7  H.  L.  C.  390. 

The  state  and  condition  of  the  person  ac¬ 
cording  to  the  law  of  his  domicil  will  gene¬ 
rally,  though  not  universally,  be  regarded  in 
other  countries  as  to  acts  done,  rights  acquired, 
or  contracts  made  in  the  place  of  his  native 
domicil ;  but  as  to  acts,  rights,  and  contracts 
done,  acquired,  or  made  out  of  his  native 
domicil,  tne  lex  loci  will  generally  govern  in 
respect  to  his  capacity  and  condition  ;  2  Kent, 

234.  See  Lex  Loci. 

If  a  person  goes  into  a  foreign  country  ana 
engages  in  trade  there,  he  is,  by  the  law  o 
nations,  to  be  considered  a  merchant  of  tl 
country,  and  subject  for  all  civJ  purpose, 

render  him  hostile  or  neutral  in  ref 
his  bond  fide  trade;  1  Kent,  75,  SB.^r. 

13;  1  C.  Rob-  249.  .  {  or  <jistri- 
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bution  of  the  personal  property  of  a  decedent, 
wherever  situated,  is  to  be  made  in  accord¬ 
ance  with  the  law  of  his  actual  domicil  at  the 
time  of  his  death  ;  2  Kent,  429  ;  8  Sim.  310  ; 

3  Stor.  755  ;  11  Miss.  617;  1  Spears,  Eq.  3; 

4  Bradf.  Surr.  127 ;  15  N.  H.  137. 

The  principle  applies  equally  to  cases  of 
voluntary  transfer,  of  intestacy,  and  of  testa¬ 
ments  ;  5  B.  &  C.  451 ;  3  Stor.  755  ;  3  Hagg. 
273  ;  3  Curt.  Eccl.  468 ;  1  Binn.  336  ;  9  Pet. 
503 ;  Story,  Confl.  Laws,  §  381 ;  4  Johns.  Ch. 
460;  2  Harr.  &  J.  191  ;  6  Pick.  286;  9  N. 
H.  137;  8  Paige,  Ch.  519;  1  Mas.  381  ;  6 
T.  B.  Monr.  52;  17  Ala.  n.  8.  286;  29  id. 
72 ;  6  Vt.  374.  Stocks  are  considered  as  per¬ 
sonal  property  in  this  respect ;  1  Cr.  &  J. 
151  ;  Bligh,  x.  s.  15;  1  Jarm.  Wills,  3. 

Wills  are  to  be  governed  by  the  law  of 
the  domicil  as  to  the  capacity  of  parties ;  1 
Jarm.  Wills,  3;  and  as  to  their  validity  and 
effect  in  relation  to  the  transfer  of  personal 
property ;  4  Blackf.  53 ;  22  Me.  304 ;  2  111. 
373;  2  Bail.  436  ;  5  Pet.  519;  2  B.  Monr. 
582;  8  Paige,  Ch.  519;  3  Curt.  Eccl.  468; 
11  N.  II.  88;  1  M’ Cord,  354;  5  Gill  &  J. 
483  ;  but  by  the  lex  rei  sitoe.  as  to  the  transfer 
of  real  property;  1  Blackf.  372;  6  T.  B. 
Monr.  527  :  22  Me.  303  ;  8  Ohio,  239  ;  7 
Cra.  115;  31  Mo.  166;  27  Tex.  38.  See 
Lex  Rei  Sit.e. 

The  forms  and  solemnities  of  the  place  of 
domicil  must  be  observed;  2  V.  &  B.  127; 
3  Yes.  192 ;  8  Sim.  279  ;  4  M.  &  C.  76 ;  2 
H.  &  J.  191;  1  Binn.  336  ;  4  Johns.  Ch. 
460;  1  Mas.  381;  12  Wheat.  169;  9  Pet. 
483;  52  Me.  165;  35  Ala.  521  ;  15  La.  An. 
137,  154. 


The  local  law  is  to  determine  the  character 
of  property ;  6  Paige,  Ch.  630  :  Story,  Conff. 
Laws,  §  447 ;  Erskine,  Inst.  b.  3,  tit.  9,  §  4. 
And  it  is  held  that  a  state  may  regulate  the 
succession  to  personal  as  well  as  real  property 
■within  its  limits,  without  regard  to  the  lex 
domicilii;  6  Ilurnphr.  116. 

•  interpretation  of  a  will  of  movables 
is  to  be  according  to  the  law  of  the  place  of 
tne  last  domicil  of  the  testator ;  8  Cl.  &  F 
f4*;.5™,;  L-  R-  »  H.  L.  55;  68  Penn.  151  j 

9  Petg  433  298  ;  2  Brown’  Ch‘  38  5 

J  i  ct.  483.  It  does  not  matter  that  after  the 

will  was  made  in  one  domicil  the  testator 

went  to  another,  where  he  died ;  Whart. 

Confl.  Laws,  §  592;  10  Mo.  543  ;  Story, 

Rn  ;n  FW'S.  ^4l9  <J-  See  53  N‘  Y-  556! 
But  in  Lngland  by  statute,  a  will  does  not 

become  invalid  nor  is  its  construction  altered 
by  reason  of  the  testator’s  change  of  domicil 
after  making  it;  Dicey,  Doin  308  rt 
has  been  said  that  the  rules  as  to  construc¬ 
tion  ot  wills  apply  whether  they  be  of  real  or 
personal  property,  unless  in  case  of  real  m-on- 
ert7  R  may  be  clearly  gathered  frm.f  *F~ 

theT  °f  t.he.wi1.1  ? at  the  testator  had  in  view 
o  Ai-lf  1  e}  slfCB  >  Story,  Confl.  Laws,  8  479  ^ . 

76  p\&s-  407;2BH*h’ 60 ;  4  M.  &  C 

§  597  ^  C°ntra'  Whart  C°nfl-  Laws,' 

Ihe  succession  to  the  personal  property  of 


an  intestate  is  governed  evZiT~^~7'~' — - 
law  of  his  actual  domicil  i  J?1V®  y  V  the 
death;  2  Yes.  35;  2  B  &  p'^of 
C.438;  4  Bush,  51;  14  How  ^  9\5  & 

La.  99;  3  Paige,  Ch.  132-  2  H  L 
4  Johns.  Ch.  460 ;  1  &.  «?:  Vi1* 

137.  This  includes  the  ascertainm 15  ,1- 

person  who  is  to  take ;  Story'  Q0lf  f the 
§481;  2  Ves.35;  2  Hagg7^  K 
293.  Succession  to  real  estate  <}  ’  ,  *‘er», 
«ho  law  Of  the  pi*,  of  the  Set'CVp 
115  ;  52  Ala.  85;  8  L.  R.  Ch.wT’A 
99.  1  he  question  whether  debts  « 

paid  by  the  administrator  from  the  persona,^ 
or  realty  is  to  be  decided  bv  the  fa*  21? 
domicil ;  Story,  Confl.  Laws, '§598  -  9  \u 
66;  Chane.  Prec.  511;  2  V?&  b’ 

Keen,  293.  -  131  >  2 

Insolvents  and  bankrupts.  An  assign 
ment  of  property  for  the  benefit  of  crediL 
valid  by  the  law  of  the  domicil  is  generally 
recognized  as  valid  everywhere;  4  Johns 
Ch.  471  :  2  H.  Blackst.  402;  4  Term  182- 
2  Rose,  97  ;  8  Yes.  82 ;  1  Cr.  M.  &  R  296; 
see  6  Pick.  312;  in  the  absence  of  positive 
statute  to  the  contrary  ;  6  Pick.  286 ;  14  Mart. 
La.  93,  100  ;  6  Binn.  353  ;  but  not  to  the 
injury  of  citizens  of  the  foreign  state  in  which 
property  is  situated;  5  East,  131;  17  Mart. 
La.  596  ;  6  Binn.  360  ;  5  Cra.  289 ;  12  Wheat 
213;  4  Bush,  149;  48  N.  H.  125;  1  Paige, 
Ch.  237  ;  1  H.  &  M’H.  236.  But  a  compul¬ 
sory  assignment  by  force  of  statute  is  not  of 
extra-territorial  operation;  20  Johns.  229  ;  6 
Binn.  353  ;  6  Pick.  286  ;  27  Mich.  159.  Dis¬ 
tribution  of  the  effects  of  insolvent  or  bank¬ 
rupt  debtors  is  to  be  made  according  to  the 
law  of  the  domicil,  subject  to  the  same  quali¬ 
fications  ;  Story,  Conff.  Laws,  §§  3  23-328, 
423  a.  See  Whart.  Confl.  Laws ;  Conflict 
of  Law’s.  _  . 

See,  generally,  13  Am.  L.  Rev.  261, 
Wash.  L.  Rep.*  487 ;  11  Cent.  L-  J*  4-*’ 
23  Alb.  L.  J.  86  ;  Morse,  Citizenship;  anu 
works  cited  above. 

D  OMIN  ANT.  That  to  which  a  service 
or  easement  is  due,  or  for  the  benefit  o 
it  exists.  Distinguished  from  servxcn  , 
from  which  it  is  due.  jn, 

DOMINICUM  (Lat.  domain;  jema^. 

demesne).  A  lordship.  That  o  vhi«h 

has  the  lordship  or  ownership*  uhar?e 

remains  under  the  lord’s  immediate 
and  control.  xon  ^ 

In  this  sense  it  is  equivalent  to  the  ^  to 
lands,  Spelinan,  Gloss. ;  BIoub  .  vjces  *111 
lands  for  which  the  lord  recei  ve  ten*11 
homage  merely,  the  dominicum  >  - 

Property;  domain;  anything  per 
a  lord.  Cowel.  a  church 

In  Ecclesiastical  Law.  g0d. 
any  other  building  consecra  o 


or 

Pfl 


perfect 


and  co^ 


Cange. 

DOMINIUM  (Lat.).  V  .  ^ing. 
plete  property  or  ownership  >  ^ 

Plenum  in  re  dominium ,  P  princip* 
This  right  is  composed  ol 
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mente,  dispose  of  the  thing 

and  the  othPer  person.  To  use  a  thing, 

elusion  of  eveu  consigts  in  employing  it  for 
jus  nlend*  f«*  which  it  is  fit,  without  destroy- 
the  Purp0fthich  employment  can  therefore  be 
ing  it.  f.Y'  enioy  a  thing,  jus  fruendi  tantum, 

repeated  ,  to  ojj  the  fruits  which  it  yields, 

consists  in  r  civjl,  quid-quidex  re  nascitur; 
whether  natu  abutendi,  is  to  destroy 

,odi6If.Set,2nsfer  it  to  another.  Tims,  he  who 
°r.  of  a  horse  may  ride  him,  or  put  him 
f-fJU  to  cultivate  his  own  soil ;  but  he 
“  ®l>ht  to  hire  the  horse  to  another  and  re- 
eeTve  the  civil  fruits  which  he  may  produce  in 

Ythe  other  hand,  he  who  lias  the  enjoyment 
nf7thino-  is  entitled  to  receive  all  the  profits  or 
revenue  which  may  be  derived  from  it,  either 

from  natural  or  civil  fruits. 

And  lastly,  lie  who  has  the  right  of  disposing 
of  a  thing,  Jus  abutendi,  may  sell  it,  or  give  it 
away,  etc.,  subject,  however,  to  the  rights  ol  the 
usuary  or  usufructuary,  as  the  case  may  be. 

These  three  elements,  usus ,  fructus ,  abusus, 
when  united  in  the  same  person,  constitute  the 
dominium;  but  they  may  be,  and  frequently  are, 
separated :  so  that  the  right  of  disposing  of  a 
thing  may  belong  to  Primus,  and  the  rights  of 
using  and  enjoying  to  Secundus,  or  the  right  of 
enjoying  alone  may  belong  to  Secundus,  and  the 
right  of  using  to  Tertius.  In  that  case,  Primus 
is  always  the  owner  of  the  thing,  but  he  is  the 
naked  owner,  inasmuch  as  for  a  certain  time  he 
is  actually  deprived  of  all  the  principal  advan¬ 
tages  that  can  be  derived  from  it.  Secundus,  if 
he  has  the  use  and  enjoyment,  jus  utendi  et  fru- 
tndi  timid,  is  called  the  usufructuary,  usus- 
fructmrim;  if  he  has  the  enjoyment  only,  jus 
fruendi  tantum,  he  is  the  fructuarius  ;  and  Ter- 
tius,  who  has  the  right  of  use,  jus  utendi  tantum, 
is  called  the  usuary, — usuarius.  But  this  dis¬ 
memberment  of  the  elements  of  the  dominium 
is  essentially  temporary  ;  if  no  shorter  period 
has  been  fixed  for  its  duration,  it  terminates 
\vith  the  life  of  the  usuary,  fructuary,  or  usu¬ 
fructuary;  for  which  reason  the  rights  of  use 
and  usufruct  are  called  personal  servitudes, 
esides  the  separation  of  the  elements  of  the 
tomtom  among  different  persons,  there  may 
8?  be  a  fa*  in  re,  or  dismembertnent,  so  far  as 
e^?  estates  are  concerned,  in  favor  of  other 
J^us, a  ri£ht  of  way  over  my  land  may 
n*  ,la  favor  of  your  house ;  this  right  is  60 
nevpV  k  y  Cached  to  the  house  that  it  can 
Gyh-  6eparated  from  it,  except  by  its  entire 
Predial1011*  c^ass  °f  jura  in  re  is  called 

8ervitnrt°rJea*  servitudes.  To  constitute  this 
to  ae>  taere  must  be  two  estates  belonging 
fiome  meDt  owners.»  fbese  estates  are  viewed  in 
acciuirmea8^re  as  Juridical  persons,  capable  of 
estate  in  f  an(*  *ncurring  obligations.  The 
the  erpriif  aVOr  of  wbich  the  servitude  exists  is 
servitude  ?  and  the  estate  by  which  the 

343  et  seq  18  ^ue» tlie  debtor-estate.  2  Mariade, 

DIRECTUM  (Lat.).  Le- 
tr°ni  enjoy t  ^wners^*P  as  distinguished. 

DIRECTUM  et  utile 

in  one  person  0Wners*1’P  an(I  possession  united 

ILE  T]'" 

l>0  11  ^  ^  use  °t  the  property. 

0^^*®  (Eat.).  The  lord  or  master  ; 
Ainsworth,  Lat.  Lex.  The 


proprietor  of  a  thing,  as  distin¬ 
guished  from  him  who  uses  it  merely.  Calvi- 
mis,  Lex.  A  master  or  principal,  as  distin¬ 
guished  from  an  agent  or  attorney.  Storv 
Ag.  §  3  ;  Ferriere,  Diet.  ‘  ’ 

In  Civil  Law.  A  husband.  A 
Vicat,  Voc.  Jur. 


family. 


DO  MINUS  LITIS  (Lat.).  The  master 
of  a  suit.  The  elient,  as  distinguished  from 
an  attorney. 

And  yet  it  is  said,  although  he  who  has  ap¬ 
pointed  an  attorney  is  properly  called  dominus 
litis,  the  attorney  himself,  when  the  cause  has 
been  tried,  becomes  the  dominus  litis.  Yicat. 

DOMIT2E  (Lat.).  Tame;  subdued;  not 
wild. 

Applied  to  domestic  animals,  in  which  a 
man  may  have  an  absolute  property.  2  Bla. 
Com.  391. 

DONATARIUS  (L.  Lat.).  One  to  whom 
something  is  given.  A  donee. 

DONATIO  (Lat.).  A  gift.  A  transfer 
of  the  title  to  property  to  one  who  receives  it 
without  paying  for  it.  Vicat.  The  act  by 
which  the  owner  of  a  thing  voluntarily  trans¬ 
fers  the  title  and  possession  of  the  same  from 
himself  to  another  person,  without  any  con¬ 
sideration. 

A  donation  is  never  perfected  until  it  has 
been  accepted  ;  for  an  acceptance  is  requisite 
to  make  the  donation  complete.  See  Assent  ; 
Ayliffe,  Pand.  tit.  9;  Clef  des  Lois  Rom.;  2 
Kent,  438 ;  25  Barb.  505  ;  2  E.  D.  Sm.  305 ; 
28  Ala.  n.  s.  641.  See  21  Wis.  636  ;  2  Cm. 
353.  In  old  English  law  and  in  the  modern 
law,  in  several  phrases,  the  word  retains  the 
extended  sense  it  has  in  the  civil  law.  .  . 

Its  literal  translation,  gift,  has  acquired  in 
real  law  a- more  limited  meaning,  being  ap¬ 
plied  to  the  conveyance  of  estates  tail.  2  Bla. 
Com.  316  ;  Littleton,  §  59;  West,  Symb.  S 
254;  4  Cruise,  Dig.  51.  There  are  several 
kinds  of  donatio:  as,  donatio  simplex  et  pura 
("simple  and  pure  gift  without  compulsion  or 
consideration)  ;  donatio  absoluta  *!<*9*JP* 
absolute  gift) ;  donatio  conditionalis  (a  con¬ 
ditional  gift)  ;  donatio  stricta  et  coarctura  (a 
restricted  gift,  as,  an  estate  tai  ). 

DONATIO  INTER  VIVOS  (Lat.  a  gift 
between  living  persons).  A  contract 
takes  place  by  the  mutual  consent  of  the  giver, 

Sstestasa; g. 


Code,  art-  145S  K  ’f'  fosi.  Gift 
notes  4  <4,  475,  I  •  •  _  r’ATTSA  (Let.  a 

DONATIO  MORT  a  ;ft  ma(ie  by  a 
gift  in  prospect  ol  dY"  Apprehending  hisdis- 
person  in  sickness,  w  ^;iuses  to  be  deliv- 
solution  near,  ’ session  of  any  personal 

ered,  to  another,  the  P  ^  ^  cage  of  thc  donor  s 
rroods,  to  keep  as  his  O 
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decease.  2  Bla.  Com.  514.  See  La.  Civ. 
Code,  art.  1455. 

The  civil  law  defines  it  to  be  a  gift  under  ap¬ 
prehension  of  death  :  as,  when  any  thing  is  given 
upon  condition  that  if  the  donor  dies  the  donee 
shall  possess  it  absolutely,  or  return  it  if  the 
donor  should  survive  or  should  repent  of  having 
made  the  gift,  or  if  the  donee  should  die  before 
the  donor.  1  Miles,  109-117. 

It  differs  from  a  legacy,  inasmuch  as  it  does  not 
require  proof  in  the  court  of  probate ;  2  Stra. 
777 ;  see  1  Bligh,  n.  s.  531 ;  and  no  assent  is  re¬ 
quired  from  the  executor  to  perfect  the  donee’s 
title ;  2  Ves.  120 ;  1  S.  &  S.  245.  It  differs  from 
a  gift  inter  vivos  because  it  is  ambulatory  and  re¬ 
vocable  during  the  donor’s  life,  because  it  may  be 
made  to  the  wife  of  the  donor,  and  because  it  is 
liable  for  his  debts. 

To  constitute  a  good  donatio  mortis  causa: 
first ,  the  thing  given  must  be  personal  prop¬ 
erty;  3  Binn.  370;  a  bond;  3  Binn.  370;  2 
Ves.  Sen.  431;  see  U.  S.  Dig.  tit.  Gift; 
3  Madd.  184;  bank  notes;  23  Penn.  59;  2 
Brown,  Ch.  612;  32  Barb.  250,  260;  3  P. 
Wms.  356 ;  and  a  check  offered  for  payment 
during  the  life  of  the  donor  will  be  so  consid¬ 
ered  ;  4  Brown,  Ch.  286 ;  but  a  check  not  so 
presented,  which  had  not  passed  into  the 
hands  of  a  bond  fide  holder,  is  revoked  by  the 
death  of  the  decedent;  L.  R.  6  Eq.  198  ;  27 
La.  An.  465;  s.  c.  21  Am.  R.  567.  A  check 
to  the  drawer’s  wife  on  which  he  had  written 
that  it  was  to  enable  her  to  buy  mourning,  etc., 
was  held,  under  peculiar  circumstances,  a  valid 
donatio  mortis  causa ;  1  P.  Wms.  441.  A 
note  not  negotiable,  or  if  negotiable,  not  in¬ 
dorsed,  but  delivered,  passes  by  such  a  dona- 
tion  ;  1  Danl.  Neg.  Inst.  §  24  ;  *13  Gray,  418  ; 
but  in  5  Gill  &  J.  54,  this  is  limited  to  bank 
notes  and  notes  payable  to  bearer.  In  Eng¬ 
land,  bills  delivered  on  a  death-bed  but  with¬ 
out  consideration,  are  valid  donations;  27 
Beav.  303,  309.  The  delivery  of  a  bank  de¬ 
posit  book  passes  the  money  in  bank  ;  63  Me. 

3a64  ’  J24  Mass*  472  J  36  Conn.  88  ;  s.  c.  4 
Am.  Rep.  39 ;  8  R.  I.  536 ;  contra ,  3  Ir.  L. 
d.  668.  A  promissory  note  of  the  sick  man 
last  illness  is  not  a  valid  donation  ; 

14  Pick-  204;  3  Barb.  Ch. 
I  '  2  Bxfb,'T94;  21  Vt-  238 ;  77  Penn.  328. 

AOA  33a  n'  ?*  520  ’  18  Conn-  410 ;  11  M(l. 

424  ;  4  Cush.  87. 

.  Seco^(i'  tke  must  be  made  bv  the  donor 
m  peril  of  death,  and  to  take  effect  only  in 
case  the  giver  dies;  3  Binn.  370;  1  Blmh 
N.  s.  530;  43  Vt.  513;  49  N.  Y.  W V  a  gift 
by  a  soldier  about  to  join  the  army  has  been 
held  a  valid  donation  ;  42  111.39  :  34  Tn.l 


647  ;  4  Cold.  288. 


—  —  90 ;  34  Ind. 
it  is  only  good  when  made 


in  relation  to  the 
ness  affecting  him 
but  if  it  appear  that  the  donation 
when  the  donor  was  ill 


death  of  the  person  by  ill- 
i  at  the  time ;  2  Ves.  Jr.  121; 
4. of  fi.o  donation  was  made 

and  only  a  few  davs 
or  weeks  before  his  death,  it  will  be  presumed 
that  it  was  made  in  the  last  illness  and  in  cm. 
temptation  of  death  ;  1  Williams,  E\.  845  •  a 
Story,  755;  31  Me.  422.  But  when  a  iift 
'.is  made  in  contemplation  of  death,  but  the 
Uonor  so  far  recovered  as  to  be  able  to  attend 


nuptiAs 


to  his  business,  and  then  died  oft! 
ease,  held  not  a  a  good  donatio  ■ 

Tl,„nl,o4o..o.i:...®i  r.  .  _  >  1 7  Me.  2»7 

2  Whan! 


366  i  six  hou^ 
does  not  in! 

which  the 

49  N.  Y.  I7fo  tbe 


That  the  donor  lived  fourteen  davs  • 

1 7  ;  three  days ;  3  Binn.  366  •  six’ 

Penn.  63;  atrtI(‘r  makin?  the  gift,  does 

validate  it.  There  seems  to  be 

ing  the  time  within 
made  before  death  ;  49  jn.  x.  if 

Third ,  there  must  be  an  actual*  delivw-  , 
the  subject  to  or  for  the  donee,  in  cases  v?  ° 
such  delivery  can  be  made;  .  Binn  J  ^ 
Ves.  120;  2  Gill  &  J.  268 ;  4  Gnltt '47^  .? 
Me.  422  ;  14  Barb.  243  ;  7  E.  L.  &  go  l<u 
2  Whart.  17;  75  Penn.  11 5,  147-  49\  '  y’ 
17;  41  N.  H.  147.  The  delivery  must  be  as 
complete  as  the  nature  of  the  property  will 
admit  of;  56  Me.  324;  114  Mass  30  jn 
this  last  case  taking  the  key  of  a  trunk,  put. 
ting  goods  into  the  trunk  and  returnin'"  the 
key  to  its  place  at  the  request  of  the  owner, 
who  expressed  a  desire,  in  his  last  illness,  to 
make  the  trunk  and  its  contents  a  donatio 
mortis  causa ,  was  held  not  to  be  a  sufficient 
delivery.  Delivery  can  be  made  to  a  third 
person  for  the  use  of  a  donee;  3  Binn.  370; 
2  Bradf.  Surr.  340 ;  5  Bush,  591 ;  hut  not  if  the 
third  party  is  the  agent  of  the  giver ;  2  Coll.  356. 

It  is  an  unsettled  question  whether  such 
kind  of  gift  appearing  in  writing,  without  de¬ 
livery  of  the  subject,  can  be  supported;  2 
Ves.  120;  3  Ired.  Ch.  268.  Lord  Hardwicke 
expressed  the  opinion  that  it  could  be ;  2  \  es. 
Sen.  440;  1  id.  314.  Contra,  1  Wms.  Ex. 
855.  See  12  Tex.  327.  By  the  Roman  and 
civil  law,  a  gift  mortis  causa  might  be  made 
in  writing;  Dig.  lib.  39,  t.  6,  1.  28;  2  ^ cs. 
Sen.  440;  1  id.  314. 

A  donatio  mortis  causa  does  not  require 
the  executor’s  assent;  2  Ves.  Jr.  120;  is  re¬ 
vocable  by  the  donor  during  his  life ;  2  Bra4  • 
Surr.  339;  27  Me.  196^3  Woodb.  &  **• 
519;  34  N.  II.  439  ;  by  recovery;  3  Macn. 
&  G.  664 ;  Wms.  Ex.  651  ;  or  resumption 
of  possession;  7  Taunt.  233;  2  ?ne*‘JV,' 
433  ;  but  not  by  a  subsequent:  will)  r' • 
Chanc.  300;  but  maybe  satisfied  by » s 
sequent  legacy;  1  Ves.  Sen.  314.  An< 

1  Ired.  Ch?  ISO.  It  may  be  of  any  amount 
of  property;  24  Vt.  591.  It  is  ha  '  e 
testator’s  debts;  1  Phill.  Ch.  406.  1 

Ala.  n.  s.  27.  vVflrd  v. 

See  1  Am.  L.  Reg.  1 ;  note  to  >' 

Turner,  Wh.  &  T.  L.  C.  Eq.  aS 

DONATIO  PROPTER  m 

(L:it.  gift  011  account  ot  ®aT'!j1usban|1 
Roman  Law.  A  gilt  made  b>  The 

as  a  security  for  the  marriage  Por.  wasdif- 
effect  of  the  act  of  giving  such  a  p  t;es 
ferent  according  to  the  relation  o  ^  V#* 
at  the  time  of  making  the  gnt; 


iff 


Jur.  Called,  also,  a*nintual  gift- 

The  n;ime  was  originally  aPl’ '!  e»He? 
made  before  marriage,  and  was  ^  0f  tin11' 
donatio  ante  miptias ;  but  m  Pr  rrjago  93 
it  was  allowed  to  be  made  after®*  ter 
well,  and  was  then  called  a  < 1 ' 
miptias. 


donation 
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See  Donatio. 

See  Advowson. 


donation 

D°  _E  He  to  whom  a  gift  is  made  or 

D0  t  iriven ;  one  who  is  invested  with  a 
» bequest  fc.tment;  he  ;g  80raetimes 

gSaJ appointee;  4  Kent,  316;  4  Cruise, 

^'dONIS,  STATUTE  DE.  See  De  Do- 

KIS,  the  Statute. 

noNOR.  He  who  makes  a  gift.  One 
ffho  gives  lands  in  tail.  Termes  de  la  Ley. 

DONUM  (Lat.).  A  gift. 

The  difference  between  donum  and  munus  is 
Mid  to  be  that  donum  is  more  general,  while 
;»nnw  is  specific.  Munus  is  said  to  mean  donum 
with  a  cause  for  the  giving  (though  not  a  legal 
consideration),  as  on  account  of  marriage,  etc. 
Donum  is  said  to  be  that  which  is  given  from  no 
necessity  of  law  or  duty,  but  from  free  will, 
“from  the  absence  of  which,  if  they  are  not 
riven,  no  blame  arises ;  but  if  they  are  given, 
praise  is  due.”  Vicat,  Voc.  Jur. ;  Calvinus,  Lex. 

DOOM.  Judgment. 

DOOR.  The  place  of  usual  entrance  in  a 
house,  or  into  a  room  in  the  house. 

To  authorize  the  breach  of  an  outer  door  in 
order  to  serve  process,  the  process  must  be  of 
a  criminal  nature ;  and  even  then  a  demand 
of  admittance  must  first  have  been  refused  ;  5 
Co.  94;  4  Leon.  41 ;  T.  Jones,  234  ;  1  N. 
H.  346;  10  Johns.  2G3 ;  1  Root,  83,  134;  21 
Hck.  156.  The  outer  door  may  also  be  bro¬ 
ken  open  for  the  purpose  of  executing  a  writ 
of  habere  facias ;  5  Co.  93  ;  Bacon,  Abr. 
^eriff  (N  3). 

An  outer  door  cannot,  in  general,  be  broken 
or  the  purpose  of  serving  civil  process;  13 
;  ass.  520 ;  but  after  the  defendant  has  been 
J**  and  he  takes  refuge  in  his  own  house, 
,  e,  i  ,er  may  justify  breaking  an  outer  door 
0 rake  him;  Fost.  320;  1  Rolle,  138;  Cro. 
“^•555;  10  Wend.  300;  6  Hill,  597.  When 
'' 6  an  pffieer  is  in  the  house,  he  may  break 
|  en  an  inner  door  to  make  an  arrest ;  Kirb. 
kZ5  5"ohns-  352;  17  id.  127.  See  1  Toul- 
’  "•  214>  P-  88 ;  L.  R.  2  Q.  B.  593. 

Dormant, 


km 


transt 


°'v«;  not 


Sleeping;  silent;  not 
acting.  He  whose  name  and 


ceal(Tf0ns  18  il  Partner  are  professedly  con- 
C,  r  wrM.  2  II.  &  G.  159 ;  5 
i-f.  i5 j  <5oU._  «424;  30  N.  Y.  374  ;  47 


Indi 


l%  rp,  )'er>  Bartn.  §  4 ;  Story,  Partn. 
tights  i„,i  e  term  *s  applied,  also,  to  titles, 
O  oUntfen..  A;  " 

’  11  J°hns.  110;  2  Hill,  364. 

dos  n.n 

Hieh  is  nt/,  Iu  Roman  Law.  That 
Sd  ^!ved  py  or  promised  to  the  hus- 
ln®uenCe  f  le  Wlfei  or  any  one  else  by  her 
**ny.  tlJ  SUstaining  the  burdens  of  matri- 
^fctitia  i/fi arc  ^\ree  classes  of  dos .  Dos 
v  any  malo  f  i  is  given  by  the  father 

i 13  act ;  d'  from  his  property  or  by 

t|f  any  oth0r  is  that  w,lich  is  pivcH 

is!*?e  0r  frorP  tbe  property  of 

Stipulating  ’  <  os  receptitia  is  where  there 

Vol.  \  C0^nected  with  the  gift  relatin 
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to  the  death  of  the  wife.  Vicat;  Calvinus 
Lex.;  Du  Cange;  1  Waslib.  R.  p.  147.  ’ 

In  English  Law.  The  portion  bestowed 
upon  a  wile  at  her  marriage  by  her  husband. 

1  Reeve,  Hist.  Eng.  Law,  100;  1  Washb.  R. 
P.  147  ;  1  Cruise,  Dig.  152. 

Dower  generally.  The  portion  which  a 
widow  has  in  the  estate  of  her  husband  after 
his  death.  Park,  Dower. 

This  use  of  the  word  in  the  English  law, 
though,  as  Spelman  6hows,  not  strictly  correct’ 
has  still  the  authority  of  Tacitus  (de  Mor.  Germ. 
18)  for  its  use.  And  if  the  general  meaning  of 
marriage  portion  is  given  to  it,  it  is  strictly  as 
applicable  to  a  gift  from  the  husband  to  the  wife 
as  to  one  from  the  wife  to  the  husband.  It  oc¬ 
curs  often,  in  the  phrase  dos  de  dote  peti  non  debet 
(dower  should  not  be  sought  of  dower).  1 
Washb.  R.  P.  209. 

DOS  RATIONABILIS  (Lat.).  A  rea¬ 
sonable  marriage  portion.  A  reasonable  part 
of  her  husband’s  estate,  to  whichever)'  widow 
is  entitled,  of  lands  of  which  her  husband  may 
have  endowed  her  on  the  day  of  marriage  ; 
Co.  Litt.  336.  Dower,  at  common  law ;  2 
Bla.  Com.  134. 

DOT  (a  French  word  adopted  in  Louisi¬ 
ana).  The  fortune,  portion,  or  dowry  which 
a  woman  brings  to  her  husband  by  the  mar¬ 
riage.  6  Mart.  La.  n.  8.  460. 

DOTAL  PROPERTY.  By  the  civil  law 
in  Louisiana,  by  this  term  is  understood  that 
property  which  the  wife  brings  to  the  hus¬ 
band  to  assist  him  in  bearing  the  expenses  of 
the  marriage  establishment.  Extradotal 
property,  otherwise  called  paraphernal  prop¬ 
erty,  is  that  which  forms  no  part  of  the 
dowry.  La.  Civ.  Code,  art.  2335. 

DOTATION.  In  French  Law.  The  act 
bv  which  the  founder  of  a  hospital,  or  other 
charity,  endows  it  with  property  to  fuliil  its 
destination. 

DOTE.  In  Spanish'Law.  The  proper¬ 
ty  and  effects  which  a  woman  brings  to  her 
husband  for  the  purpose  of  aiding  him  with 
the  rents  and  revenues  thereof  to  support  the 
expenses  of  the  marriage.  Las  Partidas, 
4.  il.  1.  “Dos,”  says  Cujas,  “  est  pecuma 
marito ,  nuptiarum  causa,  datayel  promissa 
The  dower  of  the  wife  is  inalienable,  except 
i„  certain  specified  cases,  for  which  see 
Escriche,  Die.  Raz.  Dote. 

DOTE  ASSIGNANDA.  In  English 
Law  A  writ  which  lay  in  favor  of  a  widow 
when  it  was  found  by  office  that  the  kmg^ 
tenant  was  seised  of  tenements  n1 

tail  at  the  time  of  tot le».h,  ^ 
of  the  king  in  chief,  bucii  wi 

called  king’s  widows. 

DOTE  UNDE  NIHIL  HABETj^A  ^ 

which  lies  for  *  widow  ■>  B),  2S 

been  assigned.  6  linarv  action  com- 

and  24  Viet.  c.  1-6.  *  _ng  "has  taken  its 
menced  by  writ  ot  su  ;n  tlie  United 

bDow«  ’ "iM  iab“’  , 

see. 
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DOUBLE  AVAIL  OF  MARRIAGE. 

See  Duplex  Valok  Maritagii. 

DOUBLE  COMPLAINT.  See  Duplex 

Querela. 

DOUBLE  COSTS.  See  Costs. 
DOUBLE  OR  TREBLE  DAMAGES. 

In  some  eases  it  is  provided  by  statute  that  a 
party  may  recover  double  or  treble  damages. 
In  these  eases  the  jury  find  such  damages  as 
they  think  proper,  and  the  court  enhances 
them  in  the  judgment.  Brooke,  Abr.  Dam - 
ages ,  pi.  70  ;  Co.  2d  Inst.  416  ;  1  Wils.  126  ; 

1  Mass.  155.  The  damages  are  actually 
doubled  or  trebled,  as  the  case  may  be, — not 
assessed,  like  double  or  treble  costs.  Under 
the  U.  S.  patent  laws,  in  an  action  where 
plaintiff  obtains  a  verdict  for  the  infringe¬ 
ment  of  a  patent,  the  court  may  enter  judg¬ 
ment  thereon  for  any  sum  not  exceeding  three 
times  the  verdict,  with  costs.  Rev.  Stat. 
§  4919. 

DOUBLE  EAGLE.  A  gold  coin  of  the 
United  States,  of  the  value  of  twenty  dollars 
or  units. 

It  is  so  called  because  it  is  twice  the  value  of 
the  eagle,  and,  consequently,  weighs  five  hun¬ 
dred  and  sixteen  grains  of  standard  fineness, 
namely,  nine  hundred  thousandths  fine.  It  is  a 
legal  tender  for  twenty  dollars  to  any  amount. 
Act  of  March  3, 1849,  6  U.  S.  Stat.  at  Large,  397. 
The  double  eagle  is  the  largest  coin  issued  in  the 
United  States,  and  of  greater  value  than  any 
now  issued  in  any  other  country,  except  the  oban 
of  Japan,  which,  however,  partakes  more  of  the 
character  of  a  bar  of  gold  than  of  that  of  a 
coin.  The  first  issue  of  the  double  eagle  was 
made  in  1849. 

DOUBLE  ENTRY.  A  system  of  mer¬ 
cantile  book-keeping,  in  which  the  entries  in 
the  day-book,  etc.,  are  posted  twice  into  the 
ledger ;  first,  to  a  personal  account,  that  is, 
to  the  account  of  the  person  with  whom  the 
dealing  to  which  any  given  entry  refers,  has 
taken  place;  secondly,  to  an  impersonal  ac¬ 
count,  as  “goods.”  Moz.  &  W.  Die 
Chambers’  Book-keeping,  85-87. 

DOUBLE  INSURANCE.  Is  where 
divers  insurances  are  made  upon  the  same 
interest  in  the  same  subject  against  the  same 
risks  in  favor  of  the  same  assured,  in  propor¬ 
tions  exceeding  the  value.  1  Phill.  Ins 
§§  359,  366. 

Tr'n  like  exc®es  to  one  policy  is  over-insurance. 
If  the  valuation  of  the  whole  interest  in  one 
policy  is  double  that  in  another,  and  half  of  the 
va  ue  is  insured  in  each  policy  according  to  the 
valuation  m  that  policy,  it  is  not  a  double  insur- 
ance ;  its  being  so  or  not  depends  on  the  aggre¬ 
gate  of  the  proportions,  one-quarter,  one-half, 
etc.,  insured  by  each  policy,  not  upon  the  aggre¬ 
gate  of  the  amounts. 

In  England,  each  underwriter  is  liable  for 
the  whole  amount  insured  by  him  until  the 
assured  is  fully  indemnified,  and  either  on 
paying  oyer  his  proportion  pro  rata  is  entitled 
to  contribution  from  the  other ;  but  no  one 
can  be  liable  over  the  rate  at  which  the  snh 
Jec^  ,s  rated  in  his  policy. 

a  the  United  States,  the  policies  generally 


provided  that  the  prior  unden^ZT' — 
liable  until  the  assured  is  fully  j  S  la^  be 
and  underwriters  for  the  exe,*«  „mniH 
rated  ;  but  the  excess  is  to  be  ascertain^ 
the  aggregate  of  the  proportions  as?'  ** 
ter,  halt,  etc.,  to  make  up  the' into*  ^Uar' 
Phill.  Ins.  §  361  ;  1  W.  Bh.L?  fr;  1 
Burr.  489;  15  B.  Monr.  432,  452-  Vjun 

553.  1  18  111. 

In  the  United  States,  by  a  clause  usually 
introduced  into  policies,  the  prior  undeS 
ers  are  liable  until  the  whole  value  is  cover!!!' 
and  subsequent  underwriters  are  exonerate,! 
as  to  the  surplus  amount.  This  clause  does  not 
apply  to  double  insurance  by  simultaneous  I 
policies.  1  Phillips,  Ins.  §  362 ;  5  S.  &  R  J 
475. 

In  case  of  double  insurance,  the  assured  may 
sue  upon  all  the  policies  and  is  entitled  to  judg¬ 
ment  upon  all,  but  he  is  entitled  to  bit  one  satis¬ 
faction  ;  therefore,  if  during  the  pendency  of 
6uits  on  several  policies  concerning  the  same 
risk  and  interest,  the  loss  i6  paid  in  full  by  one 
company,  the  actions  against  the  others  must 
fail,  and  the  insurer  paying  the  loss  has  a  reme¬ 
dy  against  the  other  insurers  for  a  proportionate 
share  of  the  loss.  If  there  is  any  doubt  as  to 
whether  the  policies  cover  the  6ame  property 
or  interest,  evidence  is  admissible  to  show  the 
fact ;  Wood,  Fire  Ins.  621 ;  18  Pick.  145 :  1G 
Wend.  385  ;  39  Barb.  302  ;  45  Ill.  85. 

DOUBLE  FLEA.  The  alleging,  for  one 
single  purpose,  two  or  more  distinct  grounds 
of  defence,  when  one  of  them  would  be  as 
effectual  in  law  as  both  or  all.  See  Dupli¬ 
city. 

By  the  statute  4  Anne,  c.  16,  in  England, 
and  by  similar  statutes  in  most  it  not  all  ot 
the  states  of  the  United  States,  any  defend¬ 
ant  in  any  action  or  suit,  and  any  plainti  in 
replevin  in  any  court  of  record,  maypl^ 
many  several  matters  as  may  be  nece^ar)  . 
a  defence  with  leave  of  court.  This  s 
allows  double  pleading;  but  each 
be  single,  as  at  common  law ;  Lawes,  •  ’ 

1  Chitty,  PI.  512;  and  the  statute  to*»“ 
extend  to  the  subsequent  pleadings?  •  5 
Dig.  Pleader  (E  2);  Story,  T)0Ctrina 
Am.  Jur.  260  ;  Gould,  Ph  c*  defend- 
Plac.  222.  And  in  criminal  cases  a  a  Q 
ant  cannot  plead  a  special  plea  in  * 
the  general  issue  *,  7  Cox,  Cr.  Cas.  ^ 

DOUBLE  POSSIBILITY.  ^  Pi;0- 
bility  upon  a  possibility.  ^  ,u 
See  Contingent  Remainder* 

DOUBLE  RENT.  In  EngUsJj^  iD 
Rent  payable  by  a  tenant  w  1  .  ^  has 

possession  after  the  time  1 or  0flus 

given  notice  to  quit,  untu  jl.  c. 

quitting  possession ;  Stat.  1  7  ^  \Y.  l)ie- 

Jwtt/L.  &  T.  804.  HM.I \>ve  wn 
The  provisions  of  these  s  a  g0Iue  ot H 
re-enacted  in  New  Aork,  a  ra]lv  fld°Ptl 
states,  though  they  are  not  gi 
in  this  country.  .  eri,'1'L'1 

DOUBLE  VOUCHER, 


occurs  when  the  person  ovcr  a 
warranty  comes  in  and  ' out 


DOUBLE  waste 
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c„e  a  precedent,  2  Bla.  Com.  App. 
fpA;  Vouchkk- 

y‘V  for  double  voucher  arises 

Jbethee<tenant  in  tail  is  not  the  tenant  in 
ffbe“  -t  but  is  tenant  by  warranty  ;  that  is, 
^  'vr is  vouched,  and  conies  m  and  con- 
f  S’ the  warranty.  Generally  speaking,  to 
te  ]■  this  result  a  previous  conveyance 
aCC°mSv  by  the  tenant  in  tail,  to  a  third 
1S  'Tin  order  to  make  such  third  person 
tenant' to  a  writ  of  entry.  Ties.  Conv.  125, 
126. 

DOUBLE  WASTE.  When  a  tenant 
bound  to  repair  suffers  a  house  to  be  wasted, 
and  then  unlawfully  fells  timber  to  repair  it, 
he  is  said  to  commit  double  waste ;  Co.  Litt. 
53.  See  Waste. 

DOUBT.  The  uncertainty  which  exists  in 
relation  to  a  fact,  a  proposition,  or  other 
thing;  an  equipoise  of  the  mind  arising  from 
an  equality  of  contrary  reasons.  Ayliffe, 
Pand.  121. 

The  most  embarrassing  position  of  a  judge  is 
that  of  being  in  doubt ;  aud  it  is  frequently  the 
lot  of  the  wisest  and  most  enlightened  to  be  in 
this  condition :  those  who  have  little  or  no  expe¬ 
rience  usually  find  no  difficulty  in  deciding  the 
most  problematical  questions. 

Some  rules,  not  always  infallible,  have  been 
adopted  in  doubtful  cases,  in  order  to  arrive  at 
the  truth.  1.  In  civil  cases,  the  doubt  ought  to 
operate  against  him  who,  having  it  in  his  power 
to  prove  facts  to  remove  the  doubt,  has  neglected 
to  do  so.  In  cases  of  fraud,  when  there  is  a 
doubt,  the  presumption  of  innocence  (g.  v.)  ought 
to  remove  it.  2.  In  criminal  cases,  whenever  a 
reasonable  doubt  exists  as  to  the  guilt  of  the  ac¬ 
cused,  that  doubt  ought  to  operate  in  his  favor. 
|n  such  cases,  particularly  when  the  liberty, 
onor^  or  life  of  an  individual  is  at  stake,  the 
yuence  to  convict  ought  to  be  clear  and  devoid 
°t  a U  reasonable  doubt. 

nnr  l!?  rea60uable  doubt  is  often  used,  but 
y  dtlfiried.  It  is  not  mere  possible  doubt ; 
denpn  v  CVer^  ^ing  relating  to  human  affairs  and 

-on  moraI  evidence  is  open  to  some 
the  r  mo  or  ^aginary  doubt.  It  is  that  state  of 
consTJ!^1Ck,J  after  the  entire  comparison  and 
of  iuror<f  10n  °*t a11  tlie  evidence,  leaves  the  minds 
thev  fepi  m  Sli^.a  condition  that  they  cannot  say 
taiutv  conviction,  to  a  moral  cer- 

of  Proof  i  he  trutl1  ^e.  charge.  The  burden 
6QloptionRSnfUiPOn  -th,e  Prosecut°r.  All  the  pre- 
favor  of  in  aW  ludependent  of  evidence  are  in 
sumed  to  *  n?cence  5  and  every  person  is  pre- 
IfupouRno.innOC,eiltuntil  he  is  Provcd  guilty, 
^ainin*  th*  pro°^  there  is  reasonable  doubt  re 
itby  an’apnn^J186!18  entitled  to  the  benefit  oi 
a  nrohaKuu  For  is  not  sufiIcient  to  es- 
%  from  thn  though  a  strong  one  aris- 

J^rged  is  chances,  that  the  fact 

rfarJ  5  but  the  nv*  y  10  be  true  than  the  con 
f  the  fact  too^  ^euee  must  establish  the  truth 
^rtaintv  thQr^asonablc  aud  moral  certainty 
ier8t^ndin/anH  c  ??avincC8  and  directs  the  un- 
th^  satisfies  the  reason  and  judgment 
.P°nit,  'ThisiQ0  to  act  conscientiously 

cauge  ^  "  Proof  beyond  reasonable  doubt ; 

tol  erations  dr w  ]ich  mostly  depends  upon 
i^ban  this  aTwf  mora*  nature,  should  go  fur- 
^  exolu<]0  Vt.require  absolute  certainty,  it 
Br;  Per  L  rC^metantial  evidence  alto- 

5  in  5  Cush*  sao;  i 

Dev’  B.  L.  811-816.  Sec  Best 


tTu6  195B;um!i8’  pir’  ?V’  26 ;  33  Howell,  St. 

A  •  ,  ’  Bui  nett,  Cr.  Law  of  Scotl.  522-  1 

aS.enL  Ev-  §  D’Aguesseau,  (Euvres,  hii. 

DOVE.  The  name  of  a  well-known  bird. 
Doves  are  animals  /era s  naturae ,  and  not 
the  subject  of  larceny  unless  they  are  in  the 
owner’s  custody  ;  as,  for  example,  in  a  dove- 
house,  or  when  in  the  nest  before  they  can 
fly ;  9  Pick.  15. 

It  lias  been  held  that  larceny  may  be 
committed  of  pigeons  which,  though  they 
have  access  to  the  open  air,  are  tame  and  un¬ 
reclaimed  and  return  to  their  house  or  box  ; 
2  Den.  Cr.  Cas.  361.  See  2  id.  362,  note;  4 
C.  &  P.  131. 

DOWAGER.  A  widow  endowed ;  one 
who  has  a  jointure. 

In  England,  this  is  a  title  or  addition  given 
to  the  widows  of  princes,  dukes,  earls,  and 
other  noblemen,  to  distinguish  them  from  the 
wives  of  the  heir,  who  have  right  to  bear  the 
title ;  1  Bla.  Com.  224. 

DOWER  (from  Fr.  douer,  to  endow). 
The  provision  which  the  law  makes  for  a 
widow  out  of  the  lands  or  tenements  of  her 
husband,  for  her  support  and  the  nurture  of 
her  children ;  Co.  Litt.  30  a ;  2  Bla.  Com. 
130;  4  Kent,  35;  Washb.  R.  P.  146. 

There  were  five  species  of  dower  in  Eng¬ 
land  : — 

Dower  by  custom,  where  a  widow  became 
entitled  to  a  specified  portion  of  her  husband’s 
lands  in  consequence  of  some  local  or  par¬ 
ticular  custom. 

Dower  ad  ostium  ecclesice,  where  a  man  of 
full  age,  on  coming  to  the  churcli-door  to  be 
married,  endowed  his  wife  of  a  certain  poi- 

tion  of  his  lands.  , 

Dower  ex  assensu  patris ,  winch  dilierocl 
from  dower  ad  ostium  ecclesice  only  in  being 
made  out  of  the  lands  of  the  husband’s  father 

and  with  his  consent.  , 

Dower  de  la  plus  belle ,  where  the  widow, 
on  suing  the  guardian  in  chivalry  for  dower, 
was  required  by  him  to  endow  herself  of  the 
fairest  portion  of  any  lands  she  might  hold 
as  guardian  in  socage,  and  thus  release  from 
dower  the  lands  of  her  husband  held  in  chi¬ 
valry.  This  was  abolished  along  with  the 
military  tenures,  of  which  it  was  a  conse¬ 
quence  ;  2  Bla.  Com.  132,  n.  . , 

Dower  by  common  law ,  where  the  wi 
was  entitled  during  her  life  to  a  third  pa 
all  the  lands  and  tenements  in  fee-simple 
fee-tail  of  which  her  husband  was  seised. at 
any  time  during  the  coverture,  an 
any  issue  she  might  have  had  by  ^ 

sibility  have  been  heir.  ^  Art  in 

Since  the  passage  °f  (  ap  these 

England,  3  &  4  Will.  IV.  c-  105’  and 

species  of  dower  to  exist;  2 

by  the  common  law,  •  n  Dower  in  the 
Sharsw.  Bla.  Com.  1  ' ’  p,ted  by  statutes 
United  States,  many «pcct* 

differing  from “5 j|T that  at  the  common 
conforms  substantial!} 
law;  1  Washb.  R.T.  H9. 
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Of  what  estates  the  wife  is  dowable .  Her 
right  to  dower  is  always  determined  by  the 
laws  of  the  place  where  the  property  is  situate ; 
1  Miss.  281 ;  4  Iowa,  381  ;  3  Strobh.  562. 

She  is  entitled  to  one-third  of  all  lands, 
tenements,  or  hereditaments,  corporeal  and 
incorporeal,  of  which  her  husband  may  have 
been  seised  during  the  coverture,  in  fee  or  in 
tail;  2  Bla.  Com.  131. 

She  was  not  endowable  of  a  term  of  years, 
however  long;  Park,  Dow.  47;  1  Md.  Ch. 
Dec.  36.  In  Missouri,  her  right  attaches  to 
a  leasehold  of  twenty  years  ;  Rev.  Stat.  1855, 
668 ;  also  to  the  personal  estate  in  general, 
under  certain  conditions;  Mo.  Rev.  Stat. 
(1855)  669;  16  Mo.  478.  Similar  statutes 
are  found  in  many  of  the  other  states. 

The  inheritance  must  be  an  entire  one,  and 
one  of  which  the  husband  may  have  corporeal 
seisin  or  the  right  of  immediate  corporeal  sei¬ 
sin  ;  Finch,  368 ;  Plowd.  506 ;  1  Sm.  &  M. 
107. 

Dower  does  not  attach  in  an  estate  held  in 
joint  tenancy  ;  but  the  widow  of  the  survivor 
has  dower;  Co.  Litt.  §  45;  15  Pet.  21.  But 
where  the  principle  of  survivorship  is  abol¬ 
ished,  this  disability  does  not  exist;  9  Dana, 
185;  2  Strobh.  67;  Mo.  Rev.  Stat.  (1855) 
351. 

An  estate  in  common  is  subject  to  dower ; 
13  Mass.  504  ;  3  Paige,  Ch.  653  ;  3  Edw.  Ch. 
500  ;  6  Gray,  314. 

In  the  case  of  an  exchange  of  lands,  the 
widow  may  claim  dower  in  either,  but  not  in 
both  ;  Co.  Litt.  31  6  ;  if  the  interests  are  une¬ 
qual,  then  in  both  ;  7  Barb.  633  ;  32  Me.  412; 
1  N.  H.  65. 

She  is  entitled  to  dower  in  mines  belonging 
to  her  husband,  if  opened  by  him  in  his  life¬ 
time  on  his  own  or  another’s  land;  1  Taunt. 
402 ;  1  Cow.  460. 

She  had  a  right  of  dower  in  various  species 
of  incorporeal  hereditaments:  as,  rights  of 
fishing,  and  rents ;  Co.  Litt.  32  a ;  2  Bla. 
Com.  132;  1  Bland.  Ch.  227.  The  rents 
should  be  estates  of  inheritance:  2  Cruise, 
Dig.  291. 

In  most  of  the  states  she  is  dowable  of  wild 
lands ;  2  Dougl.  Mich.  141  ;  10  Ga.  321  ;  2 
Rob.  Va.  507  ;  3  Dana,  121  ;  8  Ohio,  418  ; 
contra,  15  Mass.  157;  1  Pick.  21;  14  Me. 

409  ;  2  N.  II.  56. 

She  has  no  right  of  dower  in  a  pre-emption 
claim  ;  1 6  Mo.  478;  2  Ill,  314;  nor,  as  a  gene¬ 
ral  thing,  in  shares  of  a  corporation  ;  1  Washb. 
R.  P.  166.  See  6  Dana,  107;  Park,  Dow 
113. 

At  law  there  was  nothing  to  prevent  her 
from  having  dower  in  lands  which  her  hus¬ 
band  held  as  trustee.  But,  as  she  would  take 
it  subject  to  the  trust,  courts  of  equity  were  in 
the  habit  of  restraining  her  from  claiming  her 
dower  in  lands  which  she  would  be  compelled 
to  hold  entirely  to  another’s  use,  till  it  was 
finally  established,  and  remains  the  same  both 
in  England  and  the  United  States,  that  she  is 
1 mt  entitled  to  dower  in  any  thing  her  husband 
*nay  hold  as  a  mere  trustee ;  Hill,  Trust.  269  * 
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rest  till  the  estate  becomes  irredeem«n 
IW  Ab„  6,1  ;  I,  A*.  44?JE*j  * 
At  common  law  she  was  not  endoWable  in 
the  estate  of  a  cestui  qui  trust  •  2  8*1,  t 
387;  4  Ken,  43;  25,’.  Bu  w, 

Dower  Act  this  restriction  was  removal  ; 
England;  3  &  4  Will.  JV.c.  HWjTfiL? 
Eq.  Jur.  501.  In  the  United  States  the  hw 
upon  this  subject  is  not  uniform  ;  12  Pet  9m 
19  Me.  141  ;  2  S.  &  R.  554  ;  7  Ala.  447  i 
Hen.  &  M.  92.  In  some,  dower  in  equitable 
estates  is  given  by  statutes  ;  Mo.  Rev.  Stat 
(1855)  668 ;  while  in  others  the  severe  comi 
mon-law  rule  has  not  been  strictly  followed  bv 
the  courts;  1  Md.  Ch.  Dec.  452;  5  Paia/ 
Ch.  318;  6  Dana,  471  ;  8  Humphr.  537  *  1 
Jones,  No.  C.  430;  3  Gill,  304. 

She  is  generally  conceded  dower  in  an 
equity  of  redemption;  15  Pet.  38;  34  Me. 
50 ;  3  Pick.  475  ;  4  Gray,  46  ;  5  Johns.  Ch. 
452;  2  Blackf.  262;  1  Rand.  344  ;  1  Conn. 
559;  29  N.  H.  564;  1  Stockt.  Ch.  361. 

In  reference  to  her  husband’s  contracts  for 
the  purchase  of  lands,  the  rule  seems  to  be,  in 
those  states  where  dower  is  allowed  in  equita¬ 
ble  estates,  that  her  right  attaches  to  her  hus¬ 
band’s  interest  in  the  contract,  if  at  his  death 
he  was  in  a  condition  to  enforce  specific  per¬ 
formance  ;  5  Paige,  Ch.  318;  5  Blackf.  406; 

1  Hen.  &  M.  92  ;  1  B.  Monr.  93  ;  2  Ill.  314; 

2  Ohio  St.  512  ;  7  Gray,  533  ;  19  111.  545;  1 
Jones,  No.  C.  430.  If  his  interest  has  been 
assigned  before  his  death,  or  forfeited,  or  taken 
on  execution,  her  dower-right  is  defeated;  29 
Penn.  71  ;  6  Rich.  Eq.  72  ;  4  J.  J.  Marsh. 
451  ;  16  Ala.  522  ;  16  B.  Monr.  114  ;  1  Hen. 
&M.  91. 

She  is  entitled  to  dowrer  in  lands  actua  ly 
purchased  by  her  husband  and  upon  which  the 
vendor  retains  a  lien  for  the  unpaid  purchase- 
money,  subject  to  that  lien  ;  1 2  B.  Monr.  20  » 
8  Blackf.  120  ;  2  Bland.  Ch.  242  ;  1  Humphr. 
408  ;  7  id.  72  ;  or  upon  which  her  husbai^ 

has  giveq  a  mortgage  to  secure  the 
monev,  subiect  to  that  mortgage ;  10  R 


money,  subiect 
Eq.  285 


She  is  not  entitled  to  dowser  in  partne ^  P 
lands  purchased  by  partnership  funds  an  ^ . 
partnership  purposes,  until  the  Part*?*  \  - 
debts  have  been  paid  ;  4  Mete.  Mass.  *  ^ 


id.  562;  4  Miss.  372  ; 
20 


10  Leigh,  406  5  5*2* 
She  has  been  deni 


350;  20  Mo.  174.  one  na»  ^VV  rnr  the 

dower  in  land  purchased  bv  severa  ^ 
purposes  of  sale  and  speculation  ;  3  1>( 

428*  ,  jpo- 

Sometimes  she  is  allowed  dower  on 
ney,  the  proceeds  of  real  estate  sou  . ^  or 
of  court,  or  by  the  wrongful  act  ot  an  ‘  r  .  3 
trustee;  14  Pick.  345;  11  Ala.  N-f-  Ar. 
Sandf.  Ch.  434  ;  12  B.  Monr.  172;  '  HuD  1 
72.  .  i  ql,b- 

Hcr  claim  for  dower  has  been  heh  f  ^  jn# 
ject  to  mechanics’  liens  ;  7  Mete.  L>  1 
511 ;  8  Blackf.  252;  1  B.  Monr.  257. 
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to  dower  in  an  estate  pul¬ 
s'"’  ‘ l"°5  Cow-  388',  or  in  a  vested  re- 
auler  vte>  .  m  h.  240,  469  ;  10  id.  403  ,  2 
12  «</.  248;  5  Paige,  Ch.  161. 
Leigh.  **i*  she  has  dower  only  in  what 

VTmddied  seised  of;  6  McLean,  442; 
tl,e  husban  >  Nq  c  253. 

1  Root,  »?i  f  Three  things  are  usually 
.uisitc  to  the  consummation  of  a 
said  1  ,Lir  viz. :  marriage,  seisin  ot  the 
»  »  » 'fJLtl. ;  4  Kent,  36. 

is  u/sjai  one;  though, 
Z**"?,  „_“1  not  void,  she  will  have  her 
y^Jti  it  is  dissolved  in  his  lifetime ; 

Ig^As  to  ’the  legality  of  marriages,  see 

^fhelmband  must  have  been  seised  in  the 
nremises  of  an  estate  of  inheritance  at  some 
time  during  the  coverture.  It  may  not  be  an 
actual  seism :  a  seisin  in  law  with  the  right 
of  immediate  corporeal  seism  is  sulhcient ; 
m  Pick.  283;  7  Mass.  253;  39  Me.  25 ;  1 
Pait»e,  Ch.  635;  2  S.  &  R.  554;  1  Cruise, 
Di<r!  166.  It  is  not  necessary  that  the  seisin 
of°the  husband  should  be  a  rightful  one. 
The  widow  of  disseisor  may  have  dower 
against  all  who  have  not  the  rightful  seisin  ; 
Park,  Dow.  37;  4  Dane,  Abr.  668. 

So,  although  the  estate  is  a  defeasible  one, 
provided  it  is  one  of  inheritance,  she  may 
claim  her  dower  until  it  is  defeated ;  Co.  Litt 
241;  3  Halst.  241 ;  10  Co.  95. 

The  seisin  is  not  required  to  remain  in  the 
husband  any  particular  length  of  time,  it  is 
sufficient  if  he  is  seised  but  an  instant  to  his 
own  benefit  and  use;  11  Rich.  Eq.  417;  14 
Me.  290  ;  37  id.  508;  2  Bla.  Com.  132 ;  but 
a  mere  instantaneous  seisin  for  some  other 
purpose  than  proprietorship  will  not  give  the 
rile  dower;  14  Me.  290;  4  Miss.  369  ;  1 
Johns.  Cas.  95;  27  Ala.  n.  s.  578;  15  Vt. 

39;  2  G.  &  J.  318;  6  Mete.  475;  1  Atk. 
442. 

^  here  lie  purchases  land  and  gives  a  mort¬ 
is6  at  the  same  time  to  secure  the  purehase- 
inoney,  such  incumbrance  takes  precedence 
?.  his  wife’s  dower;  15  Johns.  458;  12  S.  & 
A*  1 8 i  4  Mass.  566  ;  5  N.  H.  479;  10  id. 
« Halst.  52 ;  1  Bay,  312;  37  Me.  11; 
’"  '■Ch.  260;  3  Cush.  551. 

1G8  6\v ^ie  husband.  1  Cruise,  Dig. 
j  \  ^  hat  was  known  as  civil  death  in 

2  V  u  ^  no*  ?lve  ^ie  wife  right  of  dower ; 
»  R.P.  130.  Imprisonment  for  life 
^ared  civil  deiith  in  enmn  nt*  t.ViA  ufjltPS  ! 


band  is  defeated  by  a  paramount  title :  Co. 
Litt.  240  b ;  4  Kent,  48. 

The  foreclosure  of  a  mortgage  given  by  the 
hu.  i  o  mari  ia^c,  or  by  the  wife  and 

husband  after  marriage,  will  defeat  her  right 
of  dower;  15  Johns.  458;  4  Edw.  Ch.  678; 
12  S.  &  R.  18;  1  Ind.  527  ;  19  Miss.  164;  2 
Rob.  Va.  384;  8  Blackf.  174;  4  Harr.  Del. 
111.  Like  force  would  be  given  to  a  vendor’s 
lien  or  mortgage  for  the  purchase-money,  or 
to  a  judgment  lien  outstanding  at  the  time  of 


marriage. 


civil  death  in  some  of  the  states ; 

UowZ'  Stat‘  (1855)  642> 

At  COn  aoto*r  way  be  prevented  or  defeated . 
l^band*1011  ♦  ’  a^ena9e  on  the  part  of  the 

tachi rlVI*e  Invented  dower  from  at- 
*9,7fi;wBla-  ^om.  131;  1  Cow.  N.  Y. 
ability;  'Vei?<1-  61 7  i  2  Mo.  32.  This  dis- 
J  k  fj  y.Partially  done  away  with  in  England, 
*shcd  in  '  »'T  and  is  almost  wholly  abol- 
•  Ui7huUnite.d  States, 
i*  defea*,!  1  published  that  the  wife’s  dower 
*  "whenever  the  seisin  of  her  lius- 


. n. 

Her  right  to  dower  in  the  estate  which  she 
has  joined  with  her  husband  in  mortgaging 
is  good  against  every  one  but  the  mortgagee  ; 

3  Miss.  692;  18  Ohio  St.  567  ;  14  Pick.  98; 

1  Mete.  Mass.  390;  5  N.  Ii.  479;  29  id. 
564  ;  37  Me.  509.  The  same  is  true  in  re¬ 
gard  to  an  estate  mortgaged  by  her  husband 
before  coverture;  3  Pick.  475;  14  id.  98. 
In  neither  case  would  the  husband  have  the 
right  to  cut  otf  her  claim  for  dower  by  a  re¬ 
lease  to  the  mortgagee,  or  an  assignment  of 
his  equity  of  redemption  ;  5  Johns.  Ch.  452, 
482  ;  17  Mass.  564  ;  2  Pick.  517  ;  14  id.  98  ; 

2  Hill,  Ch.  252;  8  Humphr.  713;  1  Rand. 
344;  34  Me.  50;  2  Blackf.  262;  2  Halst. 
392.  As  to  a  purchase  and  mortgage  for  the 
purchase- money  before  marriage,  in  which 
the  husband  releases  the  equity  of  redemp¬ 
tion  after  marriage,  see  6  Cow.  316. 

An  agreement  on  the  part  of  the  husband 
to  convey  before  dower  attaches,  it  enforced, 
will  extinguish  her  claim;  4  Kent,  50;  4 

Dower  wdl  not  be  defeated  by  the  deter¬ 
mination  of  the  estate  by  natural  limitation  : 
as,  if  the  tenant  in  fee  dies  without  heirs,  or 
the  tenant  in  tail ;  8  Co.  34 ;  4  Kent,  49  ;  1  - 

B.  Monr.  73.  .  ,  ,  ,. 

Whether  it  will  be  defeated  by  a  condi¬ 
tional  limitation  by  way  of  executory  devise 
or  shifting  use,  is  not  yet  fully  settled ;  Co. 
Litt  241  a,  Butler’s  note,  170;  Sugd.  Pow. 
333  •  3  B.  &  P.  652  ;  2  Atk.  47  ;  1  Leon. 
167  1  But  it  seems  that  the  weight  of  Ameri¬ 
can’ authority  is  in  favor  of  sustaining  dower 
out  of  such  estates;  9  lenn.  190.  See 

Washb.  R.  P.  216.  .  c 

l)OWer  will  be  defeated  by  operation  of  a 

collateral  limitation  :  as,  in  the  case  of  an 
estate  to  a  man  and  his  heirs  so  long  ^ 
shall  stand,  and  the  tree  dies,  3  licston, 
Abstr.  373  ;  4  Kent,  49 

In  some  states  it  will  be  defeated  b>  ■ 

Humphr.  1  ;  }}  Mo.  204  ,  9  ^  r  sR,c 

Dev.  3.  In  Missouri  it  w  defeat  t  .  d 
in  partition;  22  Mo.  202.  See 
498  ;  2  Edw.  Ch.  577  ,  3  id-  ment  0f 

It  is  defeated  by  a  sale  lor  tm,  P  . 

taxes ;  8  Ohio  St.  430.  {se  of  the  right 

It  is  also  defeated  by^  ^  ];fe  of  th 
of  eminent  doman  d  rlow  the  right  of 
husband.  Nor  has  tn  Xhe  same  is 

compensation  lor  such  tak.ne. 
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true  of  land  dedicated  by  her  husband  to 
public  use ;  2  Ohio,  25 ;  *3  Ohio  St.  24  ;  4 
Sandf.  456 ;  9  N.  Y.  110. 

How  dower  may  be  barred.  A  divorce 
from  the  bonds  of  matrimony  was  at  common 
law  a  bar  to  dower;  2  Bla.  Com.  130;  4 
Kent,  54;  4  Barb.  192;  but  the  woman’s 
right  to  dower  or  something  equivalent  to  it 
is  reserved  by  statutes  in  most  of  the  states, 
if  she  is  the  innocent  party  ;  6  Du.  N.  Y. 
102. 

By  the  early  statute  of  Westminster  2d,  a 
wife  who  eloped  and  lived  in  adultery  with 
another  man  forfeited  her  dower-right.  This 
provision  has  been  re-enacted  in  several  of 
the  states;  9  Mo.  555  ;  Mo.  Rev.  Stat.  1855, 
672  ;  and  recognized  as  common  law  in  others. 
2  Brock.  256 ;  3  N.  H.  41  ;  13  Ired.  361 ;  4 
Dane,  Abr.  676  ;  contra ,  24  Wend.  193. 

The  widow  of  a  convicted  traitor  could  not 
recover  dower;  2  Bla.  Com.  130,  131;  but 
this  principle  is  not  recognized  in  this  coun¬ 
try ;  Williams,  R.  P.  103,  n. 

Nor  does  she  in  this  country,  as  at  common 
law,  forfeit  her  dower  by  conveying  in  fee  the 
estate  assigned  to  her ;  4  Kent,  82  ;  Williams, 
R.  P.  121,  125,  n.  ;  1  B.  Monr.  88. 

The  most  common  mode  formerly  of  bar¬ 
ring  dower  was  by  jointure ;  1  Washb.  R.  P. 
217;  14  Gratt.  518;  8  Mo.  22;  19  id.  469; 
23  id.  561  ;  14  Ohio  St.  610 ;  8  Conn.  79. 

Now  it  is  usually  done  by  joining  with  her 
husband  in  the  act  of  conveying  the  estate. 
Once  this  was  done  by  levying  a  fine,  or  suf¬ 
fering  a  recovery ;  4  Kent,  51 ;  2  Bla.  Com. 
137 ;  now  by  deed  executed  in  concurrence 
with  her  husband  and  acknowledged  in  the 
form  required  by  statute ;  Williams,  R.  P. 
189;  which  latter  is  the  mode  prevailing  in 
the  United  States. 

The  husband  must  usually  join  in  the 
acts;  5  B.  Monr.  352 ;  19  Penn.  361;  8 
Pick.  532  ;  6  Cush.  196;  14  Me.  432 ;  33  id. 
396  ;  contra ,  2  N.  H.  507. 

She  should  be  of  age  at  the  time ;  2  J.  J. 
Marsh.  359 ;  1  B.  Monr.  76 ;  6  Leigh,  9  ;  1 
Barb.  399;  16  Wend.  617;  8  Miss.  437;  10 
Ohio  St.  127. 

Words  of  grant  will  be  sufficient  although 
no  reference  is  made  in  the  deed  to  dower  eo 
nomine;  12  How.  256  ;  16  Ohio,  236. 

In  most  of  the  states  her  deed  must  be  ac¬ 
knowledged,  and  that,  too,  in  the  form  pointed 
out  by  statute;  6  Ohio  St.  510;  2  Binn. 
341;  1  Bail.  421;  1  Blackf.  379;  which 
must  appear  in  the  certificate ;  13  Barb.  50. 

She  cannot  release  her  dower  by  parol  • 
see  5  T.  B.  Monr.  57  ;  S  Zabr.  62.  A  paroi 
sale  of  lands  in  which  the  husband  delivers 
possession  does  not  exclude  dower  •  3  Snof.il 
316.  ’  ’ 

It  has  been  held  that  she  may  bar  her  claim 
for  dower  by  her  own  acts  operation-  by  wav 
of  estoppel ;  2  Ohio,  506  ;  1  Rand!  844  •  2 
Ohio  St.  511  ;  4  Paige,  Ch.  94;  12  S.  &  R. 
lf!»  1  Ind.  354 ;  5  Gill,  94.  See  22  Ala 

Eqa'2224  ’  26  ^  547  5  2  COnSt'  59  ’  1  Ric^ 


A  release  of  dower  has  boon  n 
a  long  lapse  of  time;  4  N.  H  J^Ume<l  aft0r 
507.  '  >  3  Yt.ates 

At  common  law  there  was  nn  l;^-.  . 
the  claim  for  dower;  4  Kent  7e  to 

statute  in  the  different  state,  « 

Upon  the  doctrine  of  dos  de  dm. 
Washb.  R.  P.  209.  ™  c* See  1 

In  some  states  she  has  the  riabt  1 
take  half  of  the  huAand^e  5 

2S00  Certa"  »5£ 

.  seems  that  a  contract  to  marry  on  con.i; 
tion  that  the  wife  should  receive  no  portion  of 
the  husband’s  lands  may  be  valid ;  9  Rich.  Eq 


How  and  by  whom  dower  may  be  assiqned. 
Iler  right  to  have  dower  set  out  to  her  accrues 
immediately  upon  the  death  of  her  husband  ; 
but  until  it  is  assigned  she  has  no  right  to  any 
specific  part  of  the  estate  ;  2  Bla.  Com.  139. 
She  was  allowed  by  Magna  Charta  to  occupy 
the  principal  mansion  of  her  husband  for  forty 
days  after  his  death,  if  it  was  on  dowable 
lands.  This  right  is  variously  recognized  in 
the  states;  Mo.  Rev.  Stat.  (1855)  672;  2 
Mo.  163  ;  16  Ala.  N.  s.  148  ;  20  id.  662;  7 
T.  B.  Monr.  337  ;  5  Conn.  462;  1  Washb. 
R.  P.  222,  note.  In  Missouri  and  several 
other  states,  she  may  remain  in  possession  of 
and  enjoy  the  principal  mansion-house  and 
messuages  thereto  belonging  till  dower  has 
been  assigned  ;  5  T.  B.  Monr.  561 ;  4  Blackt. 
331.  This  makes  her  tenant  in  common  with 
the  heir  to  the  extent  of  her  right  of  dower; 
and  an  assignment  only  works  a  severance  ot 
the  tenancy;  4  Kent,  62;  2  Mo.  163. 

There  were  two  modes  of  assigning  dower ; 
one  by  u  common  right,”  where  the  assign¬ 
ment  was  by  legal  process ;  the  other  u  against 
common  right,”  which  rests  upon  the  widow  s 


assent,  and  agreement. 

Dower  of  “common  right”  must  be  as¬ 
signed  by  metes  and  bounds,  where  this  is 
possible,  unless  the  parties  agree  toadiner^1 
iorm ;  2  Penning.  521  ;  1  Rolle,  Abr.  6  i 
Style,  276  ;  Perkins,  407.  .  , 

If  assigned  “against  common  right, 
must  be  by  indenture  to  which  she  is  a  Par  •  ’ 
Co.  Litt.  34  5;  1  Pick.  189,  314. 

Where  assigned  of  common  right,  i  ^ 
be  unconditional  and  absolute  ;  Co.  Li  •  *  ' 
n.  217;  1  Rolle,  Abr.  682;  and  for  her  • 
1  Bright,  Husb.  &  W.  379.  it 

Where  it  is  assigned  not  by  legal  pro  ^ 
must  be  by  the  tenant  of  the  freeno  i  2 
Litt.  35  a.  It  may  be  done  by  an,lUqofi  .’or 
Bla.  Com.  136;  1  Pick . .3 1 4  ;  2 1  V36 i 

by  the  guardian  of  the  heir ;  2  Bla. 

37  Me.  509.  _  .  ,  .  ,he<»kes 

As  between  the  widow  and  hei  i  •  pr0n- 
her  dower  according  to  the  value  o  ^  ^  j> 
erty  at  the  time  of  the  assignment ;  •>  •  ^|c. 

290;  4  Kent,  67-69;  0  ij0. 

371  ;  2  Harr.  Del.  336  ;  13  IH.  48<>’ 

237.  .  hush^^ & 

As  between  the  widow  and  the 
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drawback 


— '  Stakes  her  dower  according  to  the 

alienee,  si  of  the  alienation ;  6  Johns. 
valueo?«-2  Edw.  Ch.  577  ;  4  Leigh,  498. 
Cli.  2o» ,  ancient  and  well-established 

TJis  TlSKent,  65;  2  Johns.  484;  9  Mass, 
rule;  *  ^  347  But  in  this  country  the 

21i  •  respect  to  the  alienee  seems  to  be  that 
She  land  had  been  enhanced  in  value  by 
"  ‘hnrand  improvements,  the  widow  shall 
hi:  £re  in  these;  5  S.  &  R.  289;  9  Mass. 
iff. :  3  Mas.  347  ;  4  Leigh,  498;  2  Blaekf. 
4  Miss.  360;  10  Ohio  St.  498;  16  Me. 
3V  Ala.  x.  s.  901;  10  Md.  746  ;  13  111. 
4^3  •  if  it  has  been  enhanced  by  extraneous 
circumstances,  such  as  the  rise  and  improve- 
mcit  of  property  in  the  neighborhood,  she  is 
to  have  the  full  benefit  of  this;  5  Blaekf. 
406*  3  Mas.  375;  6  McLean,  422;  5  Call, 
433  ;  1  Md.  Ch.  Dec.  452 ;  Williams,  R.  P. 
191,  note. 

There  seems  to  be  no  remedy  for  her  now 
in  either  country  where  the  land  has  deterio¬ 
rated  in  value  by  the  waste  and  mismanage¬ 
ment  of  the  alienee  or  by  extraneous  circum¬ 
stances;  10  Mo.  746  ;  5  S.  &  R.  290  ;  3  Mas. 
368;  5  Blaekf.  406  ;  1  Md.  Ch.  Dec.  452; 
hut  she  must  be  content  to  take  her  dower  in 
the  property  as  it  was  at  the  time  of  her  hus¬ 
band’s  death,  when  her  right  first  became 
consummate;  1  Washb.  R.  P.  239. 

As  to  the  remedies  afforded  both  by  law 
and  equity  for  the  enforcement  of  dower,  see 
1  Washb.  R.  P.  226. 

Nature  of  the  estate  in  dower .  Until  the 
death  of  her  husband,  the  wife’s  right  of 
dower  is  not  an  interest  in  real  estate  of 
which  value  can  be  predicated  ;  9  N.  Y.  1 10. 
And  although  on  the  death  of  her  husband 
this  right  becomes  consummate,  it  remains  a 
chose  in  action  till  assignment ;  4  Kent,  6 1  ; 

1  Barb.  500 ;  5  id .  438  ;  32  Me.  424  ;  5  J.  J. 
Marsh.  12;  10  Mo.  746. 

Until  assignment,  she  has  no  estate  which 
s  e  caP  convey  or  which  can  be  taken  on 
execution  for  her  debts;  2  Keen,  527;  1 
500 ;  4  Paige>  ch-  448;  9  Miss. 
,'\l  ~,ev-  &  B.  437  ;  14  Mass.  378  :  con- 
*^10  Ah.  it.  s.  900. 

of  ,U*.w^ere  s^e  does  sell  or  assign  this  right 
tlip  -n’  e1uity  protect  the  rights  of 
wiiInaS-S'"nee  an<^  sustil>n  an  action  in  the 
K  *ows  name  for  his  benefit;  4  Rich.  516; 

N.  8.  90°;  Tired.  Eq.  152. 
in  nJanrdt>4*se  ^er  claim  to  the  one  who  is 
ston<h  ^Sl0n.  4he  lands,  or  to  whom  she 
id.  4  “  Pnvity  °f  estate;  11  Ill.  384;  13 

n I,8-  167  5  32  Me-  424;  32 
^  *  8.  404, 

out  amf If °on  premises  have  been  set 

upon  />*°  ^er’  an(i  she  has  entered 

hie  of  i  t  'e  freehold  vests  in  her  bv  vir- 
4  Mass  oe,  any®  seisin  ;  Co.  Litt.  239  a  ; 
442.  *  384  5  6  N.  Y.  394;  4  Dev.  &  B. 

Kv  appoinll0  's  a  continuation  of  her  husband’s 
^PPomtmmofthe  law;  1  Pick.  189;  4 
L0  Scribner,  Dower  (1864). 


A  woman  entitled  to  dower. 


DOWRESS. 

See  Dower. 

DOWRY.  Formerly  applied  to  mean  that 
which  a  woman  brings  to  her  husband  in  mar¬ 
riage:  this  is  now  called  a  portion.  This 
word  is  sometimes  confounded  with  dower. 
See  Co.  Litt.  31 ;  La.  Civ.  Code,  art.  2317  • 
Dig.  23.  3.  76  ;  Code,  5.  12.  20  ;  6  Rob.  (La  1 
111 ;  10  id.  74;  6  La.  An.  786.  K  ) 

DRAFT.  An  order  for  the  payment  of 
money,  drawn  by  one  person  on  another,  l 
Story,  30.  It  is  said  to  be  a  nomen  general - 
issimum ,  and  to  include  all  such  orders  ;  ibid,y 
per  Story,  J.  It  is  frequently  used  in  corpo¬ 
rations  where  one  agent  draws  on  another;  in 
such  case  it  may  be  treated  either  as  an  ac¬ 
cepted  bill  or  a  promissory  note  ;  1  Danl.  Neg. 
Inst.  350.  They  come  within  a  statutory 
provision  respecting  “bills  and  notes  for  the 
direct  payment  of  money;”  50  Mo.  491. 
They  are  frequently  given  for  mere  conveni¬ 
ence  in  keeping  accounts,  and  providing  con¬ 
current  vouchers,  and  it  is  not  necessary  to 
present  such  a  draft  to  the  drawee  or  to  give 
notice  of  non-payment  before  suing  the  corpo¬ 
ration  ;  1  Danl.  Neg.  Inst.  350  ;  10  Cal.  369  ; 
40  Ind.  361  ;  28  Barb.  391 ;  1  Cush.  256.  A 
draft  by  directors  of  an  assurance  company  on 
its  cashier  was  said  to  contain  all  that  is  essen¬ 
tial  to  constitute  a  promissory  note  ;  9  C.  B. 
574.  Drafts  are  frequently  used  between 
municipal  officers,  and  are  not  usually  nego¬ 
tiable  instruments  ;  1  Danl.  Neg.  Inst.  352. 
But  it  has  been  held  that  municipal  warrants 
or  orders  for  the  payment  of  debts,  if  autho¬ 
rized  and  drawn  in  negotiable  language,  may 
be  sued  on  by  the  transferee ;  id.  353  ;  4 
Hill,  N.  Y.  265.  They  must  be  presented 
for  payment  bet  ore  suit ;  26  \  t.  346  ;  19  Me. 
193  ;  contra ,  2  Greene  (la.),  469. 

Also  the  rough  copy  of  a  legal  document 
before  engrossing. 

DRAGOMAN.  An  interpreter  employed 
in  the  east,  and  particularly  at  the  Turkish 
court. 

DRAIN.  To  conduct  water  from  one 
place  to  another,  for  the  purpose  of  drying  the 

former.  , 

The  rifht  of  draining  water  through  an¬ 
other  man’s  land.  This  is  an  easement  or 
servitude  acquired  by  grant  or  prescription. 
See  3  Kent,  436  ;  7  Mann.  &  G.  354  ;  U  ashb. 
Easements,  Index.  As  to  what  constitutes  a 
drain,  see  5  Gray,  61. 

DRAW  To  drag  (on  a  hurdle)  to  the 
p“of  execution.  Anciently™  hn*- 
allowed,  but  the  criminal  was *  actu  A 

along  the  road  to  the  plact  traitors  was 

part  of  the  ancient  punishment  oU  ^ 

the  being  thus  drawn.  4  Bla. 

nc.w„ACK  An  allowance  made  by 

the  government  to  m  J  ‘  liable  to  do¬ 
tation  of  certain  import  of  the  whole, 

ties,  which  in  some  :  (lutics  which  had 

m  others  ot  a  part,  o 


DRAWEE 


568 


DROIT-CLOSE 


been  paid  upon  the  importation.  Goods  can 
thus  be  sold  in  a  foreign  market  at  their  natu¬ 
ral  cost  in  the  home  market.  F or  the  various 
acts  of  congress  which  regulate  drawbacks,  see 
U.  S.  Rev.  Stat.  tit.  34,  c.  9. 

DRAWEE.  A  person  to  whom  a  bill  of 
exchange  is  addressed,  and  who  is  requested 
to  pay  the  amount  of  money  therein  mentioned. 
See  Bill  of  Exchange. 

DRAWER.  The  party  who  makes  a  bill 
of  exchange. 

DRAWING.  Every  person  who  applies 
for  a  patent  for  an  invention  is  required  to 
furnish  a  drawing  or  drawings  illustrative  of 
that  invention :  provided  from  the  nature  of 
the  case  the  invention  can  be  so  illustrated. 
Drawings  are  also  required  on  application  for 
a  patent  for  a  design.  See  Patents. 

DRAWLATCHES.  Thieves ;  robbers. 
Cowel. 

DREIT  DREIT.  Droit  droit.  Double 
right.  A  union  of  the  right  of  possession 
and  the  right  of  property.  2  Bla.  Com.  199. 

DRIFTWAY.  A  road  or  way  over 
which  cattle  are  driven.  1  Taunt.  279  ; 
Selwyn,  N.  P.  1037  ;  Woolrych,  Ways,  1. 
The  term  is  in  use  in  Rhode  Island.  2  Hil¬ 
liard,  Abr.  Prop.  33. 

DRIP.  The  right  of  drip  is  an  easement 
by  which  the  water  which  falls  on  one  house 
is  allowed  to  fall  upon  the  land  of  another. 

L  nless  the  owner  has  acquired  the  right  by 
grant  or  prescription,  he  has  no  right  so  to 
construct  his  house  as  to  let  the  water  drip 
over  his  neighbor’s  land;  1  Rolle,  Abr.  107. 
See  3  Kent,  436  ;  Dig.  43.  23.  4,  6  :  11  Ad. 
&  E.  40. 

DRIVER.  One  employed  in  conducting 
a  coach,  carriage,  wagon,  or  other  vehicle, 
with  horses,  mules,  or  other  animals. 

Frequent  accidents  occur  in  consequence  of 
the  neglect  or  want  of  skill  of  drivers  of  pub¬ 
lic  stage  coaches,  for  which  the  employers  are 
responsible. 

The  law  requires  that  a  driver  should  pos¬ 
sess  reasonable  skill  and  be  of  good  habits  for 
the  journey ;  if,  therefore,  he  is  not  acquainted 
with  the  road  he  undertakes  to  drive ;  3 
Bing  314,  821;  drives  with  reins  so  loose 
that  he  cannot  govern  his  horse ;  2  Esp.  533  • 
does  not  give  notice  of  any  serious  danger  on 
the  road;  1  Campb.  67 ;  takes  the  wrong, 
side  of  the  road;  4  Esp.  273  ;  incautiously 
comes  in  collision  with  another  carriage  •  1 
Stark.  423  ;  1  Campb.  167 ;  or  does  5£ ex- 
erc.se  a  sound  and  reasonable  discretion  in 
trayclhiig  on  the  road  to  avoid  dangers 
and  difficulties,  and  any  accident  happen?  bv 
which  any  passenger  is  injured,  both  the  I 
driver  and  his  employers  will  be  responsible  • 

2  Stark.  37;  2  Esp.  533  ;  11  Mass.  57  !  «j 
659  5  1  East,  106 ;  4  B.  &  Aid.  590  : 

rXXs5’'  See  C4*“°*  w 


driving  their  cattle  through  the^ 
and  markets.  Cowel.  °  ‘inort°faif> 


and  markets.  Cowel. 

DROIT  (Fr.).  In  French  Law. 


The  whole  body  of  law,  written  and'J^; 

•A.  tiuuv.  XI  U  in  W  1'XIBTH  Tif » .  K _ 1  . 

duty. 


T  11-  ~ht‘  iilWi  .exists  a 

roullier,  n.  96  ;  Pothier,  Droit 

In  English  Law.  Right.  Co.  JAtt 

A  person  was  said  to  have  droit  droit 
rimum  juris,  and  plurimum possessions  Vhen 
he  had  the  freehold  the  fee,  and  the  pr^rtj 
in  him.  Crabb,  Hist.  Eng.  Law,  406  J 

DROIT  D’ACCESSION.  In  French 
Law.  1  hat  property  which  is  acquired  by 
making  a  new  species  out  of  the  material  of 
another.  Modus  acquirandi  quo  quit  ex 
aliena  materia  suo  nomine  novarn  specim 
faciens  bond  fide  ejus  speciti  dominium 
consequitur.  It  is  a  rule  of  the  civil  law 
that  if  the  thing  can  be  reduced  to  the 
former  matter  it  belongs  to  the  owner  of  the 
matter,  e.  g.  a  statue  made  of  gold ;  but  if 
it  cannot  so  be  reduced  it  belongs  to  the  per¬ 
son  who  made  it,  e .  p.  a  statue  made  of  mar¬ 
ble.  This  subject  is  treated  of  in  the  Code 
Civil  de  Napoleon,  art.  565,  577  ;  Merlin, 
Repert.  Accession  •  Malleville’s  Discussion, 
art.  565.  See  Accession. 

DROITS  OF  ADMIRALTY.  Eights 
claimed  by  the  government  over  the  property 
of  an  enemy.  In  England,  it  has  been  usual 
in  maritime  wars  for  the  government  to  seize 
and  condemn,  as  droits  of'  admiralty,  the  pro¬ 
perty  of  an  enemy  found  in  her  ports  at  the 
breaking  out  of  hostilities.  1  C.  Rob.  196; 
13  Ves.  71  ;  1  Edw.  60;  3  Bos.  &  P.  19k 
The  power  to  exercise  such  a  right  has  not 
been  delegated  to,  nor  has  it  ever  been  claimed 
by  the  U.  S.  government;  Benedict^  Amer. 
Adm.  §  33  ;  6  Wheat.  264  ;  8  Cra.  110. 

DROIT  D’AUBAINE.  A  rule  by  which 
all  the  property  of  a  deceased  foreign**^ 
whether  movable  or  immovable,  was  con 
cated  to  the  use  of  the  state,  to  the  exclude 
of  his  heirs,  whether  claiming  ab  intestaio  o 
under  a  will  of  the  deceased.  Finally  a  ,0  * 
ished  in  1819.  Boyd’s  Wheat.  Int.  ’ 
§  82. 

The  word  aubaine  signifies  hospes  loci, 
nu8  advtna ,  a  stranger.  It  is  derived,  aci  (*  ^ 

to  some,  from  aMi,  elsewhere,  ho  ’  tHi. 

which  the  word  albinus  i6  said  to  he  ^ 
Others,  as  Cujas,  derive  the  word  direc  y  are 
advena}  by  which  w  ord  aubain6  or  ^ 

designated  in  the  capitularies  of  ClmrJ 
See  Du  Cange  ;  Tidvoux,  Diet.  T 


DROITS  CIVILS.  In  French 

Private  rights,  the  exercise  of  which  ^  yor 
pendent  of  the  status  (quality)  of  citizi-  • 
eigners  enjoy  them,  and  the  exten  ^ rC- 

enjoyment  is  determined  by  the  pnn  1  .  not 

ciprocity.  Conversely,  foreigners,  aJt  gtracta 
resident  in  France,  may  be  sued  on  ejFged 
made  by  them  in  France,  and  (unless  i  ^jiged 
of  6utlicient  real  property  in  France)  »  j 
to  ffivc  security;  12  C.  B.  801;  Brown, 

Dit’’  r  fln  an* 

,  DROIT-CLOSE.  The  name  ot  » '  t 

cient  writ  directed  to  the  lord  ot 
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DRUNKENNESS 


A  which  lies  for  those  tenants  in 
dcmC5neCmesne  who  hold  their  lands  and 
ancient  lkn'e8V.rter  }„  fee-simple,  in  fee- 
^n^byoHn  dower.  Fitzh.  N.  B.  23. 

What  belongs  of  right ; 


ten' 


tail,  for  life’ 


DKto*^ a3’ rcal  actions,ar?  eitr 

iclatmg  ta  1  possessory,  — droitural  when  the 
Wff  seeks  to  recover  the  property.  I  inch, 
plaint  gee  •yY'RiT  of  Right. 

L  nROVE-ROAD.  A  road  for  driving  cat- 
,  a  ri.rht  of  way  for  carriages  does  i 
^li«  necessarily  a  right  to  drive  cattle, 


not 

or 


lie.  -t 

involve  necessarily  _ 
in  easement  of  drove-road 
nRUGGIST.  One  who  deals  in  medi 
cinal  substances,  vegetable,  animal,  or  mine¬ 
ral  uncoinpounded.  For  definition  of  apothe- 

carv,  see  Act  of  Cong.,  14  Stat.  at  L.  119. 

In  America  the  tgrm  druggist  is  used  synony¬ 
mously  with  apothecary,  although,  strictly  speak- 
Z  a  druggist  is  one  who  deals  in  medicinal 
substances,  vegetable,  animal,  or  mineral,  be- 
fore  being  compounded,  which  composition  and 
combination  are  really  the  business  of  the 
apothecary.  The  term  is  here  used  in  its  double 
sense.  In  England  an  apothecary  is  a  sub-phy¬ 
sician,  or  privileged  practitioner.  He  is  the  ordi¬ 
nary  medical  man,  or  family  medical  attendant, 
in  that  country.  Under  the  revived  Pharmacy 
Acte  of  32  and  33  Viet.  c.  117,  any  one  selling  or 
compounding  poisons,  or  unlawfully  using  the 
name  of  chemist  or  druggist,  or  compounding 
medicines  otherwise  than  according  to  the  for¬ 
mulae  of  the  British  Pharmacopoeia,  is  liable  to  a 
penalty  of  £5 ;  Oke’s  Mag.  Syn.  581-5. 

The  utmost  care  is  required  of  those  who 
prepare  medicines  or  sell  drugs,  as  the  least 
carelessness  may  prove  injurious  to  health  or 
fatal  in  its  results.  Any  mistake  made  by 
ihe  druggist,  if  the  result  of  ignorance  or 
carelessness,  renders  him  liable  to  the  injured 
party;  13  B.  Monr.  219 ;  7  N.  Y.  897.  He 
13  not  liable  if  he  compounds  carefully  an¬ 
other’s  prescription ;  61  Ga.  505.  An  apotlie- 
cary,  if  guilty  of  criminal  negligence,  and  fatal 
fcsults  follow,  may  be  convicted  of  man¬ 
ner;  1  Lew.  169. 

^?*H^I£ENNESS.  In  Medical  Juris- 

ence.  The  condition  of  a  man  whose 
t  ln.  18  affected  by  the  immediate  use  of  in¬ 
dicating  drinks. 

tensitvC0D^^0n  Pre8ents  various  degrees  of  in- 
6tate  vi  h*011*  a  simple  exhilaration  to  a 

In  the  un  i ' r  unconsciousne6s  and  insensibility. 
applied  a/  Phrase,  the  term  drunkenness  is 
mind  k  m  Vi  ^hose  degrees  of  it  in  which  the 
hi  the  e,,,?mfe8tly  disturbed  in  its  operations. 

,•  fller  .sta£e8  11  frequently  happens  that 
extraordino  not.only  n°t  disturbed,  but  acts  with 
In lhe  latter  tRle*lrue88’  PromPtitude,  and  vigor. 
Mother  with  ^  Noughts  obviously  succeed  one 
percentivr0lV  much  relevance  or  coherence, 
Prions  a fa5ulties  are  active,  but  the  im- 
l“r°ugh  a  die*  mj.8conceived,  as  if  they  passed 
§°Wera  ceaKebf°rtln^  medium,  and  the  reflective 
J°mo  of  the  yLact  with  any  degree  of  efficiency. 
Ionized  •  h,?f t0um40diate  sta£e8  may  be  easily 
ft£°n  the  eVQnf  *8  not  always  possible  to  fix 
b°th0r  j  moment  when  they  succeed  one 
Co  °[  illtoxieatinenPer60ns  Pecuharly  constituted,  a 
con? Ve  8tages  ,nn?rrnt8  few  any  of  these  suc- 
utr°l,  and  few  h  mind  rapidly  loses  its  eelf- 
tue  time  is  actually  frenzied, 


if  m  a  maniacal  paroxysm,  though  the  amount 
of  the  drink  may  be  comparatively  small.  The 
same  phenomenon  is  observed  sometimes  in  per¬ 
sons  who  have  had  some  injury  of  the  head,  who 
are  deprived  of  their  reason  by  the  slightest  in¬ 
dulgence. 

The  habitual  abuse  of  intoxicating  drinks  is 
usually  followed  by  a  pathological  condition  of 
the  brain,  which  is  manifested  by  a  degree  of  in¬ 
tellectual  obtuseness,  and  some  insensibility  to 
moral  distinctions  once  readily  discerned.  The 
mind  is  more  exposed  to  the  force  of  foreign  in¬ 
fluences,  and  more  readily  induced  to  regard 
things  in  the  light  to  which  others  have  directed 
them.  In  others  it  produces  a  permanent  mental 
derangement,  which,  if  the  person  continues  to 
indulge,  is  easily  mistaken  by  common  observers 
for  the  immediate  effects  of  hard  drinking.  These 
two  results — the  mediate  and  the  immediate  effects 
of  drinking — may  coexist ;  but  it  is  ho  less  neces¬ 
sary  to  distinguish  them  from  each  other,  because 
their  legal  consequences  may  be  very  different. 
Moved  by  the  latter,  a  person  goes  into  the  street 
and  abuses  or  assaults  his  neighbors  ;  moved  by 
the  former,  the  same  person  makes  his  will,  and 
cuts  off  with  a  shilling  those  who  have  the 
strongest  claims  upon  his  bounty.  In  a  judicial 
investigation,  one  class  of  witnesses  will  attri¬ 
bute  all  bis  extravagances  to  drink,  while  another 
will  see  nothing  in  them  but  the  effect  of  insanity. 
The  medical  jurist  should  not  be  misled  by  either 
party,  but  be  able  to  refer  each  particular  act  to 
its  proper  source. 

Another  remarkable  form  of  drunkenness  is 
called  dipsomania.  Rather  suddenly,  and  per¬ 
haps  without  much  preliminary  indulgence,  a 
person  manifests  an  insatiable  thirst  for  6trong 
drink,  which  no  considerations  of  propriety  or 
prudence  can  induce  him  to  control.  He  gene¬ 
rally  retires  to  some  secluded  place,  and  there, 
during  a  period  of  a  few  days  or  weeks,  he 
swallow's  enormous  quantities  of  liquor,  until 
his  stomach  refuses  to  bear  any  more.  Vomit¬ 
ing  succeeds,  followed  by  sickness,  depression, 
.  -« •  _ i.  x* _ „11  4«4-rtv{/>ofinrr  (1  ruilv R.  TlllS  3.1— 


as 


and  disgust  for  all  intoxicating  drinks, 
fectiou  is  often  periodical,  the  paroxysms  recur¬ 
ring  at  periods  varying  from  three  months  to 
several  years.  Sometimes  the  indulgence  Is  more 
continuous  and  limited,  sufficient,  however,  to 
derange  the  mind,  without  producing  sickness, 
and  equally  beyond  control.  Dipsomania  inay 
result  from  moral  causes,  such  as  anxiety,  dis¬ 
appointment,  grief,  sense  of  responsibility  ,  or 
physical,  consisting  chiefly  of  some  anomalous 
condition  of  the  stomach.  Esquirol,  Mai.  Men. 
ii.  73 ;  Marc,  de  la  Folie,  ii.  60o ;  Ray,  Med.  Jur. 
497 ;  Macnish,  Anatomy  ol  Drunkenness,  chap. 

14. 

The  common  law  shows  but  little  disposi¬ 
tion  to  afford  relief,  either  in  civil  or  criminal 
cases,  from  the  immediate  effects  of  drunken¬ 
ness  It  has  never  considered  mere  drunken¬ 
ness  alone  as  a  sufficient  reason  for  invahdiit. 

any  act :  thus  it  has  been  held  that  arm 
enness  in  the  maker  of  a  negotiable  note  l 
defence  against  tin  innocent holder,  91 1  e 
??;  the  contract  of  a  drunken  ^an  bemg  not 
void  but  voidable  only ;  8  Am.  R  P-  | 
See  also  1  Ames,  Cus.  on  B*  *"**e°\^ 
558.  When  carried  so  forM  Jsumption 
party  of  all  consciousness, '  ^attJrr0U„t|  courts 
of  fraud  is  raised;  an  18{/ 12.  Drunk- 

mUy  ,nt-n  S  a  deiSe  m  to  render  the  testa, 
enness  in  hat  ]ie  is  about,  or  less 

^“Siting  the  influence  of  others, 
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avoids  a  will;  Shelf.  Lun.  274,  304.  In  ac¬ 
tions  for  torts,  drunkenness  is  not  regarded  as 
a  reason  for  mitigating  damages ;  Co.  Litt. 
247  a.  Courts  of  equity,  too,  have  declined 
to  interfere  in  favor  of  parties  pleading  intoxi¬ 
cation  in  the  performance  of  some  civil  act ; 
but  they  have  not  gone  the  length  of  enforc¬ 
ing  agreements  against  such  parties ;  1  Story, 
Eq.  §  232. 

In  England,  drunkenness  has  never  been 
admitted  in  extenuation  for  any  offences  com¬ 
mitted  under  its  immediate  inlluence.  “A 
drunkard  who  is  voluntarius  daemon,”  says 
Coke,  “  hath  no  privilege  thereby  :  whatever 
ill  or  hurt  he  doth,  his  drunkenness  doth  ag¬ 
gravate  it.”  Lawyers  have  occasionally 
shown  a  disposition  to  distinguish  between  the 
guilt  of  one  who  commits  an  offence  uncon¬ 
sciously,  though  in  consequence  of  vicious  in¬ 
dulgence,  and  that  of  another  who  is  actuated 
by  malice  aforethought  and  acts  deliberately 
and  coolly.  In  Pennsylvania,  as  early  as 
1704,  it  was  remarked  by  the  courts  on  one 
occasion  that,  as  drunkenness  clouds  the  un¬ 
derstanding  and  excites  passion,  it  may  be 
evidence  of  passion  only,  and  of  want  of  ma¬ 
lice  and  design;  Add.  Penn.  257.  See  83 
Penn.  144.  In  1819.  Justice  Holroyd  decided 
that  the  fact  of  drunkenness  might  be  taken 
into  consideration  in  determining  the  question 
whether  the  act  was  premeditated  or  done  only 
with  sudden  heat  and  impulse ;  Rex  v .  Grund- 
ley,  1  Russ.  Cr.  8.  This  particular  decision, 
however,  was,  a  few  years  afterwards,  pro¬ 
nounced  to  be  not  correct  law  ;  7  C.  &  P.  145. 
Again,  it  was  held  that  drunkenness,  by  ren¬ 
dering  the  party  more  excitable  under  provo¬ 
cation,  might  be  taken  into  consideration  in 
determining  the  sufficiency  of  the  provocation  ; 
7  C.  &  P.  817.  More  recently  (1849),  in  Rex 
v.  Monkhouse,  4  Cox,  Cr.  Cas.  55,  it  was  de¬ 
clared  that  there  might  exist  a  state  of  drunk¬ 
enness  which  takes  away  the  power  of  forming 
any  specific  intention.  See,  also,  16  Jur.  750. 

In  this  country,  courts  have  gone  still  fur¬ 
ther  in  regarding  drunkenness  as  incompatible 
with  some  of  the  elements  of  crime.  It  has 
been  held,  where  murder  was  defined  to  be 
wilful,  deliberate,  malicious,  and  premeditated 
killing,  that  the  existence  of  these  attributes 
is  not  compatible  with  drunkenness;  13  Ala. 
N.  s.  413 ;  4  Ilumphr.  136  ;  9  id.  570 ;  1 1  id. 
154;  1  Spears,  384;  and  when  a  man’s  in¬ 
toxication  is  so  great  as  to  render  him  unable 
to  form  a  wilful,  deliberate,  and  premeditated 
design  to  kill  or  of  judging  of  his  acts  and 
their  legitimate  consequences,  then  it  reduces 
what  would  otherwise  be  murder  in  the  first 
degree  to  murder  in  the  second  decree  ;  Wr. 
Ohio,  45;  29  Cal.  678  ;  1  Leigh,  612*  2 
Parker,  C.  R.  233  ;  21  Miss.  446";  40  Conn. 
136;  24  Am.  L.  Reg.  507. 

It  has  been  already  stated  that  strong  drink 
sometimes,  in  consequence  of  injury *of  the 
hyad,  or  some,  peculiar  constitutional  suscep¬ 
tibility,  produces  a  paroxysm  of  frenzy  imme¬ 
diately,  under  the  influence  of  which  the  per¬ 


son  commits  a  criminal  act.  Cases  r 
kind  have  been  too  seldom  tried  *  to  ni 
quite  certain  how  they  would  be  reranS  * 
law.  It  is  probable,  however,  thaUhl  ^ 
of  insanity  would  be  deprived  of  it* i  V 
by  the  fact  that,  sane  or  Lane,  Ac 
confessedly  drunk.  In  a  ease  J* 

of  the  head  had  been  followed  by  occasional 
paroxysms  of  insanity,  in  one  of  which  tie 
prisoner  killed  Ins  wife,  it  appeared  that  he 
had  just  been  drinking,  and  that  intoxication 
had  sometimes  brought  on  the  paroxysms 
though  they  were  not  always  preceded  by 
drinking.  The  court  ruled  that  if  the  mental 
disturbance  were  produced  by  intoxication  it 
was  not  a  valid  defence  ;  and  accordingly  the 
prisoner  was  convicted  and  executed/ Trial 
of  M’Donough,  Ray,  Med.  Jur.  514.  The 
principle  is  that  if  a  person  voluntarily  de¬ 
prives  himself  of  reason,  he  can  claim  no  exemp¬ 
tion  from  the  ordinary  consequences  of  crime. 
3  Par.  &  Fonbl.  Med.  J.  39.  Milder  views 
have  been  advocated  by  writers  of  note,  and 
have  appeared  in  judicial  decisions.  Mr.  Ali¬ 
son,  referring  to  the  class  of  cases  just  men¬ 
tioned,  calls  it  inhuman  to  visit  them  with  the 
extreme  punishment  otherwise  suitable.  Prin. 
of  Crim.  Law  of  Scotland,  654.  See,  also,  23 
Am.  Jur.  290.  When  a  defendant  sets  up  the 
defence  of  delirium  tremens ,  and  there  is  evi¬ 
dence  to  support  the  plea,  the  court  in  charg¬ 
ing  the  jury  is  bound  to  set  fortli^  the  law 
applicable  to  such  a  defence;  12  Rep.  701. 
This  disease  is  a  species  of  insanity,  and  one 
who  labors  under  it  is  not  responsible  for  his 
acts ;  1  Wh.  &  Stilte,  Med.  Jur.  §  202.  Dip¬ 
somania  would  hardly  be  considered,  in  t  it 
present  state  of  judicial  opinion,  a  valid  ct- 
fenee  in  a  capital  case,  though  there  ha^e  ten 
decisions  that  have  allowed  it,  holding 
question  whether  there  is  such  a  disease,  a 
whether  the  act  was  committed  under  },s 
fluenee,  to  be  questions  of  fact  tor  the  J  •  ' 
49  N.  H.  399;  40  Conn.  136;  1  Bishop, 

Cr.  Law,  §  409.  .  ,  p  :n. 

The  law  does  recognize  two  kim  > 
culpable  drunkenness,  viz. :  that  "^hvsi- 
produced  by  the  “unskilfulness  of  t  u  p  . 
chin,”  and"  that  which  is  produce  .. 

“  contrivance  of  enemies.”  Russell,  ^  ]d 
8.  To  these  we  should  be  dispose  ^ 
that  above  described,  where  the  paI7  useJ 
no  more  liquor  than  he  lias  baLitua  exexts 
without  being  intoxicated,  but  v  11(^rajn^  in 
an  unusually  potent  effect  on  the  ,*tjonS. 
nence  of  certain  pathologic^  <•  & 

Gray,  86;  11  Cush.  479  ;  1 

ted 


consequence  < 

See  5  Gray ,  _  , 

II.  Lead.  Cr.  Cas.  113-124. 


DRY  EXCHANGE.  A  term  Jch 


for  disguising  and  covering  usuiy,  side*, 
something  was  pretended  to  pass  on  sjde ; 
when  in  truth  nothing  passed  rjeD.  Vll- 
whence  it  was  called  dry.  0 


Stat.  S 

c.  5  ;  Wolffius,  Ins.  Nat.  §  65  <•  ^rVC<] 

DRY  RENT.  Rent-seek ;  a  rent  i  <• 
without  a  clause  of  distress. 
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- — t™aWTE  Doubting.  Affixed  in 

dUBIT  tn  a  judge’s  name,  to  signify  that 
liffrC  the  correctness  of  a  decision. 
hCDUCAT.  The  name  of  a  foreign  coin. 


from  the  f  ^  ies  it  constituted  the  principal 
For  man}  teni  being  intended,  or  sup- 

iDtfrffn  be  made  o/ pure  gold,  though  subse- 

P^hv settled  at  a  basis  a  little  below.  It  is 

quent  1  j  sett i  eye  t  of  the  world. 

noff  nearly  obsoie  about$5j  36  of  our  m0ney. 

Its  average  v  d  liegt  in  Venice,  and 

S't  Xv  oTe  ?he  following  motto:  M  tfbi , 
SJe  datus,  quern  t»  regis,  ide  Bucatns,- 

^Thetilverd^icat'^vas^formerly  a  coin  of  Naples, 
JJhing  three  hundred  and  forty-eight  grains, 
drtt  hundred  and  forty-two  thousandths  fine , 
consequent  value,  in  our  money,  about  eighty  - 
one  cents ;  but  it  now  exists  only  as  a  money  of 
account. 

DUCES  TECUM  LICET  LAN GUI 
DUS.  A  writ  directing  the  sheriff  to  bring 
a  person  whom  he  returned  as  so  sick  that  lie 
could  not  be  brought  without  endangering  his 
life.  Blount;  Cowel.  The  writ  is  now  ob 
solete.  See  Subpcena  Duces  Tecum. 

DUCKING-STOOL.  See  Castiga- 
TOHY. 

DUE.  Just  and  proper,  as  due  care,  due 
rights.  8  N.  J.  Eq.  701  ;  10  Allen,  18,  532. 
A  due  presentment  and  demand  of  payment 
must  be  made.  See  4  Rawle,  307  ;  3  Leigh, 
389;  3  Cra.  300. 

What  ought  to  be  paid ;  what  may  be  de¬ 
manded. 

It  differs  from  owing  in  this,  that  sometimes 
what  is  owing  is  not  due  :  a  note  payable  thirty 
<|ays  after  date  is  owing  immediately  after  it  is 
delivered  to  the  payee,  but  it  is  not  due  until  the 
HJrty  days  have  elapsed.  But  see  7  N.  Y.  476  ; 
10  N.  J.  L.  340. 

Bills  of  exchange  and  promissory  notes  are 
not  due  until  the  end  of  the  three  days  of 
unless  the  last  of  these  days  happen  to 
^  on  Sunday  or  other  holiday,  when  it 


8  t  2  Hill,  N.  1.587;  14  Me. 

'  17  Barb-  326 ;  *9  id.  442  ;  24  N.  Y.  283  ; 

Wls-  !81 ;  19  Pick.  381 ;  31  Mich.  215. 

debt • An  acknowledgment  of  a 
differ  *9  S0  ,caBe(^  This  instrument 

tjcui  f°.m  .a  promissory  note  in  many  par- 
assicrJcfui  *v  *s  not  payable  to  order,  nor  is  it 
*11  n  ‘  J e  hyjnere  indorsement.  Bylcs,  Bills, 
DTTt»  ''  ^C°  ’  Promissory  Notes. 

its  OF  LAW.  Law  in 

c°uitg  course  administration  through 

How  i-o1Ce;  *  St017»  Const.  264,  661  ; 

•?Y-S78' 

;?  the  ^considered  bv  Coke  as  equivalent 
Ufom*-  ‘law  /,  -  -  ~~ 


Pu  e  Phrase  « i  as  equivalent 

? arta,  c  aw  the  land”  (used  in  Magna 
U/kuqnt  nr  ”  aiK*  is  by  him  to  denote  “  in- 
Co  o  Presentment  of  good  and  lawful 
‘  ^  bist.  Amendment  V.  of  the 
Ihe  United  States  provides  :  u  No 


person  shall  ...  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law  ” 
Amendment  XV.  prohibits  a  state  from  depriv¬ 
ing  a  person  of  liie,  liberty,  or  property,  with¬ 
out  due  process  of  law.  A  similar  provision 
exists  in  all  the  state  constitutions ;  the  phrases 
“  due  course  of  law”  and  “  the  law  of  the  land” 
are  sometimes  used;  but  all  three  of  these 
phrases  have  the  same  meaning ;  Cooley,  Const. 
Lim.  437,  where  the  provisions  in  the  various 
state  constitutions  are  set  forth.  Miller,  J.  says, 
in  Davidson  v.  New  Orleans,  96  U.  S.  103,  that  a 
general  definition  of  the  phrases  which  would 
cover  every  case,  would  be  most  desirable,  but 
that,  apart  from  the  risk  of  failure  to  make  the 
definition  perspicuous  and  comprehensive,  there 
is  a  wisdom  in  ascertaining  the  extent  and  appli¬ 
cation  of  the  phrase  by  the  judicial  process  of 
exclusion  and  inclusion  as  the  cases  arise.  As 
contributory  to  the  discussion  he  proceeds,  for 
the  court,  to  lay  down  the  following  proposition  : 

“  That  whenever  by  the  laws  of  a  state,  or  by 
state  authority,  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  be  for  the  whole  state  or 
of  some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirming 
or  contesting  the  charge  thus  imposed,  in  the 
ordinary  courts  of  justice,  with  such  notice  to 
the  person,  or  such  proceeding  in  regard  to  the 
property  as  is  appropriate  to  the  nature  oi  the 
case,  the  judgment  in  such  proceedings  cannot 
be  said  to  deprive  tlie  owner  of  his  property 
without  due  process  of  law,  however  obnoxious 
it  may  be  to  other  objections.”  The  full  signifi¬ 
cance  of  the  clause  “  law  of  the  land”  is  said  by 
Ruffin,  C.  J.,  to  be  that  statutes  which  would 
deprive  a  citizen  of  the  rights  of  person  or  pro¬ 
perty  without  a  regular  trial  according  to  the 
course  and  usage  of  the  common  law  wotOdnot 
be  the  law  of  the  land  ;  4  Dev.  15.  Mr.  v\  ebster  s 
explanation  of  the  meaning  £ 

tlie  Dartmouth  College  Case  (4  Wheat.  518)  is . 

“  Bv  the  law  of  the  land  is  more  clearly  intended 
the  general  law,  a  law  which  hears  before  it  con¬ 
demns  •  which  proceeds  upon  inquiry,  and  renders 
iuZnent  only  after  trial.  The  meaning  is  that 
every  citizen  shall  hold  his  life,  liberty,  property, 
and  immunities,  under  the  protection  of  the 
o-eneral  rules  which  govern  society.  Everything 
wldch  may  pass  undfr  the  form  of  an  enactment 
is  not, ^  therefore,  to  be  considered  the  law  of  the 

la*In  4  Wheat.  235,  Johnson,  J.  says:  “As  to 

gs^,£!s.“r«Sp.^3 

tributivc  justice.  undoubtedly  means,  in 

“  Due  process  of  law  uncioum.eui„  djn(r 

the  due  course  of  legal  ®  ^een  estab- 

to  those  rules  and  forms  wine  j '  • •  bts .»  12 
lished  for  the  P*^°n  iff constitu- 

N.  Y.  209.  The  phrase  as  used  d  for  the 

tion,  does  not  mean  a  statut  P^  construc. 
purpose  of  working  the /^tii ction  absolutely 
tion  would  render  the  re?  constitution 

nugatory,  and  turn  this  part  would  be  niade 
into  mere  nonsense.  1  *>e  pt  H  gball  be  vested 
to  say  to  the  two  houses .  state,  but  no 

with  the  legislative  power  rfyed  of  any  of 

one  shall  be  disfrancht  ed  ^  citfze„f  nnles8  you 
the  rights  or  pnnl^  ourp0Se.  In  other  words, 
pass  a  statute  for tbe  wrong  unless  you  choose  to 
you  shall  not  do  the  wro  * 
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do  it.’”  Per  Bronson,  J.,  in  4  Hill,  N.  Y.  140. 
See,  also,  6  W.  &  S.  171. 

Judge  Cooley  (Const.  Lim.  441)  says:  “  Due 
process  of  law  in  each  particular  case  means, 
such  an  exercise  of  the  powers  of  the  govern¬ 
ment  as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the  pro¬ 
tection  of  individual  rights  as  those  maxims  pre¬ 
scribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs.” 

Taking  property  under  the  taxing  power  is 
taking  it  by  due  process  of  law  ;  22  Cal.  303; 
102  U.  S.  5S6.  In  this  connection,  it  is  said 
in  2  McCord,  56 :  “  We  think  that  any  legal  pro¬ 
cess  which  was  originally  founded  in  necessity, 
has  been  consecrated  by  time,  and  approved  and 
acquiesced  in  by  universal  consent,  ...  is 
embraced  in  the  alternative  *  law  of  the  land.' ” 
In  50  Miss.  479,  it  is  said  that  these  constitutional 
provisions  do  not  mean  the  general  body  of  the 
law  as  it  was  at  the  time  the  constitution  took 
effect;  but  they  refer  to  certain  fundamental 
rights  which  that  system  of  jurisprudence  of 
which  ours  is  derivative,  has  always  recognized  ; 
if  any  of  these  are  disregarded  in  the  proceed¬ 
ings  by  which  a  person  is  condemned  to  the  loss 
of  property,  etc.,  then  the  deprivation  has  not 
been  by  due  process  of  law.  And  it  has  been 
held  that  the  state  cannot  deprive  a  person  of  his 
property  without  due  process  of  law  through 
the  medium  of  a  constitutional  convention  any 
more  than  it  can  through  an  act  of  the  legisla¬ 
ture  ;  69  Mo.  627. 

The  subject  was  exhaustively  considered  in 
Murray’s  Lessees  v.  Hoboken,  etc.  Co.,  18  How. 
272,  where  it  w  ^6  held  that  a  collector  of  cus¬ 
toms,  from  whom  a  balance  of  accounts  has  been 
found  to  be  due  by  accounting  officers  of  the 
treasury  of  the  United  States,  designated  for 
that  purpose  by  law,  could  be  deprived  of  his 
liberty  or  property,  in  order  to  enforce  the  pay¬ 
ment  of  that  balance,  without  the  exercise  of  the 
judicial  power  of  the  United  States.  The  pro¬ 
ceedings  in  that  case  were  by  w  ay  of  a  distress- 
warrant  issued  by  the  solicitor  of  the  treasury  to 
the  marshal  of  the  district,  under  which  the 
marshal  was  authorized  to  collect  the  amount 
due  by  a  sale  of  the  collector’s  personal  prop¬ 
erty.  The  court  considered  that  the  pow  er  exer¬ 
cised  was  executive,  and  not  judicial ;  and  that 
the  w  rit  and  proceedings  under  it  were  due  pro¬ 
cess  of  law  within  the  meaning  of  that  phrase  as 
derived  from  our  ancestors  and  found  in  the 
constitution. 

In  95  U.  S.  37,  it  was  held  that  the  phrase  due 
process  of  law  does  not  necessarily  mean  judicial 
proceedings,  and  that  summary  proceedings  for 
the  collection  of  taxes,  which  wrere  not  arbitrary 
or  unequal,  were  not  within  the  prohibition  of 
this  provision.  So,  also,  in  5  Nev.  281.  This 
provision  does  not  imply  that  all  trials  in  state 
courts  ailecting  the  property  of  persons  must  be 
by  jury  ;  it  is  enough  if  they  were  had  according 
to  the  settled  course  of  judicial  proceedings  :  92 
U.  S.  90  ;  5  Nev.  281  ;  2  Tex.  250. 

A  statute  which  provides  that  real  estate  owners 
shall  be  liable  for  damages  arising  out  of  the 
illegal  use  of  their  property  by  a  tenant  is  valid  ; 
18  Am.  Law  Reg.  n.  s.  124.  A  commitment  for 
contempt  of  court  is  not  obnoxious  to  this  con¬ 
stitutional  provision ;  23  Minn.  411.  A  statute 
providing  for  assessment  on  property  owners  for 
street  improvements,  is  not  invalid  as  taking 
property  without  due  process  of  law  ;  4  N.  Y 
419.  A  provision  in  the  constitution  and  laws  of 
Missouri  by  which  a  litigant,  in  certain  courts  of 

court ’,T’  haR  ,a  rJght  of  appeal  to  the  St-  Louis 

nnt  of  appeals,  but  not  to  the  supreme  court 

of  the  state,  is  not  repugnant  to  the  XIV.  amend- 


ment. 


A  state  may  establish  one  sv8i»m  , 
m  one  portion  of  its  territory  and  „  ?f'»w 

another,  provided  it  does  not  deprive  »  !°ther  to 
of  his  rights  without  due  process  r,f  y  pet8«n 
U.S.22.  A  provision  in  z  Ml 

giving  jurisdiction  to  courts  to  trvnm!.  atmc 
upon  informations  for  all  crimes  is  Z  Utl0l“ 
nant  to  that  amendment;  such  trial  iiPue' 
process  of  law  ;  30  Wi6. 129.  The  entrvor  due 
ment  on  a  bond  when  the  bond  is  forfeited  t.  g' 
obnoxious  to  this  constitutional  proviZ^ 
Tex.  250.  A  law  which  provides 
refusal  to  pay  certain  taxes,  the  treasurersh.fi 
levy  the  same  by  distress  and  sale  of  the  JZ 
of  the  person  refusing  or  of  any  goods  in  hi 
possession,  and  that  no  claim  of  property  by  anv 
other  person  shall  prevent  a  sale,  but  giVing  the 

owner  of  the  poods  a  remedy  against  the  person 

taxed,  is  constitutional ;  5  Mich.  251,  where  the 
subject  is  fully  treated.  It  has  been  held  in 
California  (49  Cal.  402),  that  a  statute  which 
directs  the  commissioner  of  immigration  to  visit 
vessels  arriving  from  a  foreign  state,  and  to  as¬ 
certain  whether  there  are  any  lewd  women  on 
board,  and  if  such  be  found,  to  prevent  them  from 
landing  unless  bonds  be  given  to  the  state,  is  not 
repugnant  to  the  XIV.  amendment.  An  act  to 
allow  animals  running  at  large  to  be  taken 
by  any  person  and  publicly  sold  by  a  public 
officer,  is  constitutional ;  39  Mich.  41.  An  act 
which  makes  a  garnishee  liable  to  pay  a  judg¬ 
ment  against  the" defendant,  in  case  the  garnishee 
neglects  to  render  a  sworn  account,,  does  not  de¬ 
prive  him  of  his  property  without  due  process  of 
lawT ;  12  R.  I.  127.  Taxation  authorized  for  the 
purposes  of  meeting  railroad  aid  bonds  is  not  in 
violation  of  the  constitutional  provision  against 
depriving  a  person  of  his  property  without  due 
process  of  law.  Thi6  clause  has  reference  not  to 
the  object  and  purposes  of  a  statute,  but  to  the 
modes  in  which  rights  are  ascertained ;  per  Em¬ 
mons,  J.,  in  1  Flipp.  120.  .  , 

Whenever  a  tax  or  other  burden  16  ^P0^1 
upon  property  for  public  use,  whether  for  e 
whole  state  or  a  limited  part  thereof, 
law  provides  a  mode  for  confirming  or  contes  „ 
the  charge,  with  such  notice  and  procee* .  j. 
are  appropriate,  the  judgment  rendered  1 
proceedings  cannot  be  said  to  deprive  the 
of  His  property  without  due  process  ol  » 
Fed.  Rep.  366.  The  tax  here  was  for  the  re 
clamation  of  swamp  lands.  ap 

A  person  imprisoned  under  a  val!r  ’uit- 
tkougli  there  was  error  in  the  proceedi  g 
ing  in  the  commitment,  is  not  inapns  *  t 
out  due  process  of  law  ;  5  Fed.  Rep.  »»,  V 

° ^statute  which  authorized  the 
the  police  commissioners  of  St.  Louis,  i 
isfaetory  information  that  there  ar  -  ^ 

hibited  gaming  tables  in  that  c^Jrnv sam0 
warrant  for  their  seizure  and  to  des  i  .  0f 
publicly,  is  void;  10  C.  L.  J-  29*  ,  which tb® 
land  to  satisfy  void  street  assessmen  ^  to 
legislature  has  unconstitutionally  a^fthJutdue 
validate,  would  be  taking  property  .  nt  to 
process  of  law  ;  53  Cal.  44.  The  comnutm  fln 
the  workhouse  of  an  alleged  PallP  ’  ut  0pp°r' 
ex  parte  hearing,  by  two  overseers,*  rCnugaant 
tunity  to  the  pauper  to  be  heard,  £je  ^o, 
to  the  XIV.  amendment,  and  vollV  ^ed  b^or0 
reversing  earlier  cases  in  Maine  a  mentup°Ilft 
that  amendment  was  passed.  A  juag  was  no 
suit  in  personam  in  Oregon,  wber  tb® 

service  of  notice  upon  the  defencia  part, 19 
jurisdiction,  and  no  appearance  therein^ 
void,  and  a  sale  of  defendant  s  la  tutc  tliaf 
passes  no  title;  95  U.  S.  714-  ApCvidcnce° 
the  use  of  an  easement  shall  not 


duelling 


573 


duplicate 


far  as  it 


^.ht’^^uTrefbfuse?  or°  prescrip¬ 
ts  t0  ri®.1|)tg  enactment ;  12  R.  I-  522.  An 
fn  prior  to ** Solute  liability  on  a  corpora- 
act  rfLmpensation  for  injuries  done  to 
tion  to  mak,ep  tSution  of  its  lawful  business, 
IroVrtyin^  CTs  part,  when,  under  the 
Lrbout  fault  OV  J  liable  under  such  cir- 
Sd  *aW’  is°voSd  A  person  has  the  right  to 
*®®6taDCfheftire  the  tribunal  which  passes  judg- 
beP^TT question  of  life,  etc.,  to  be  heard 
»eBtu.p0lv  and  to  controvert  every  material 
b,  testimony,  am*  question  involved  ;  if 

fact  8fa?t  or  liability  be  conclusively 

“^ftnst  him,  this  is  not  due  process  of 

^toSed  with  the  elective  franchise 
^deprived  of  it  only  by  due  process  of 

)»*!  6  melons  of  a  bill  which  dispense  with 
ThnCDal  seSe  in  proceedings  when  it  is  practi- 
pen!  „  ,l  has  been  usual  under  the  general  law, 
Sefendauts  being  residents  of  the  county  and 
state  and  amenable  to  process,  are  void  ,  50 
g*  468.  A  law  imposing  an  assessment  tor  a 

local  improvement  without  notice  to,  and  a  liear- 

£  or  an  opportunity  to  be  heard  on  the  part  of, 
£  owner  of  property  assessed,  is  unconstitu¬ 
tional  It  is  not  enough  that  he  may  have 
notice  and  a  hearing ;  the  law  must  require  notice 
and  give  a  right  to  a  hearing ;  74  N.  Y.  lew* 

DUELLING.  The  fighting  of  two  per¬ 
sons  one  against  the  other,  at  an  appointed 
time  and  place,  upon  a  precedent  quarrel. 

It  differs  from  an  affray  in  this,  that  the  lat- 
ter  occurs  on  a  sudden  quarrel,  while  the 
former  is  always  the  result  of  design. 

When  one  of  the  parties  is  killed,  the  sur¬ 
vivor  is  guilty  of  murder ;  1  Russ.  Cr.  443  ; 

1  Yerg.  228.  Fighting  a  duel,  even  where 
there  is  no  fatal  result,  is  of  itself  a  misde¬ 
meanor;  see  2  Comvns,  Dig.  252 ;  Rose.  Cr. 
Ev.  610;  2  Chittv,  Cr.  Law,  728,  848;  Co. 
3d  Inst.  157 ;  3  East,  581 ;  6  id.  464 ;  Hawk. 
PI.  Gr.  b.  1,  c.  31,  s.  21 ;  3  Bulstr.  171 ; 
Const.  167;  2  Ala.  506;  20  Johns.  457;  3 
Cow.  686  ;  1  Treadw.  Const.  107  ;  1  McMull. 
126.  Forcases  of  mutual  combat  upon  a  sud¬ 
den  quarrel,  see  1  Russ.  Cr.  495 ;  2  Bish.  Cr. 
~uw»  §  31 1.  Under  the  constitutions  of  some 
ol  the  states,  as  Pennsylvania,  Wisconsin,  am 
Kentucky,  any  one  being  directly  or  indirectly 
j^aged  in  a  duel  is  forever  disqualified  from 
holding  public  office ;  10  Bush,  725. 

DUELLUM.  Trial  by  battle.  Judicial 

I*  at*  Spelman,  Gloss.  See  Wager 
Mattel. 


in  The  title  given  to  those  who  are 

e  highest  rank  of  nobility  in  England. 

X]?UM  BENE  SE  GESSERIT  (Lat.). 
0ffi  ‘e  ^°,r,(*s  signify  that  a  judge  or  other 
vior  rs^a  i|ls  during  good  beha- 
nor  kan(  not  a*  tiie  pleasure  of  the  crown 
r  n-  certain  limited  time. 

fc’fiSF  IN  PRISONA  (L.  Lat.). 
man  w| ,  i  A  writ  which  lay  for  a 

^Prison  d  a^eneti  lands  under  duress  by 
estate*.  7^*’  *°  res^ore  to  him  his  proper 
•^t.  a  &  V  ivm?  Inst-  4*2.  Abolished  by 
*  4  Will.  IV.  c.  27. 


BUM  FUIT  INFRA  JBTATEM  (Lat.). 

The  name  of  a  writ  which  lay  when  an  infant 
rnd  made  a  feoffment  in  fee  of  his  lands  or  for 
life,  or  a  gift  in  tail.  Abolished  by  stat.  3  & 

4  Will.  IV.  c.  27. 

It  could  be  sued  out  by  him  after  he  came 
of  full  age,  and  not  before  ;  but  in  the  mean 
time  he  could  enter,  and  his  entry  remitted  him 
to  his  ancestor’s  rights;  Fitzh.  N.  B.  192; 

Co.  Litt.  247,  337. 

DUM  NON  FUIT  COMPOS  MENTIS 

(Lat.).  The  name  of  a  writ  which  the  heirs 
of  a  person  who  was  nom  compos  mentis ,  and 
who  aliened  his  lands,  might  have  sued  out 
to  restore  him  to  his  rights.  Abolished  by  3 
&  4  Will.  IV.  c.  27. 

DUM  SOLA  (Lat.  while  single  or  un¬ 
married).  A  phrase  applied  to  single  wo¬ 
men,  to  denote  that  something  has  been  done, 
or  may  be  done,  while  the  woman  is  or  was 
unmarried.  Thus,  when  a  judgment  is  ren¬ 
dered  against  a  woman  dum  sola ,  and  after¬ 
wards  she  marries,  the  scire  facias  to  revive 
the  judgment  must  be  against  both  husband 
and  wife. 

DUMB.  One  who  cannot  speak ;  a  per¬ 
son  who  is  mute. 

DUMB-BIDDING.  In  sales  at  auction, 
when  the  amount  which  the  owner  of  the 
thin"  sold  is  willing  to  take  for  the  article  is 
written,  and  placed  by  the  owner  under  a 
candlestiek,  or  other  thing,  and  it  is  agreed 
that  no  bidding  shall  avail  unless  equal  to 
that,  this  is  called  dumb-bidding.  Babmg- 
ton,  Auct.  44. 

DUNGEON,  a  cell  under  ground;  a 
place  in  a  prison  built  under  ground,  dark,  or 
but  indifferently  lighted.  1  n  the  prisons  ot  the 
United  States  there  are  few  or  no  dungeons. 
DUNNAGE.  Pieces  of  wood  placed 

agSSrte  site  ,nd  bottom  of  the  Md  of. 

™,|,  to  preserve  the  cargo  from  the  etteet 
ofleakage'  according  to  to  nature  and  tptaht, . 

nTTPDEX  QUERELA  (Lat.).  In  Ec- 
DUFLE*  V2  complaint  in  the  nature 

ird^''^  S-ause.  3 
Bla.  Com.  247  ;  Cowel ,  Jacobs. 

DUPLEX  VALOR  MAi^I)TA^ar!lians 

double  the  value  ot  a  ot-  proposing  a 

in  chivalry  had  t;1'c.P"  ®artls,  provided  it 
marriage  for  their  .ntant  *  J  and  if  the 
were  done  without  ‘J'^Wrdian**  consent 
wards  married  without ;  the the  valuc  Gf 
they  were  liable  t°  or  '  ^  .  2  Sharsw.  Bla. 
marriage-  Co.  L»tt.  82  6  , 

Com.  70.  duvlex,  double). 

DUPLICATE  fI:'tthin,I.;  A  document 
The  double  ol  an)  ° 


OF 


DUFLICATIO 


574 


DURESS 


which  is  essentially  the  same  as  some  other 
instrument.  7  Mann.  &  G.  93 ;  40  N.  \ . 
345. 

A  duplicate  writing  has  but  one  effect. 
Each  duplicate  is  complete  evidence  of  the 
intention  of  the  parties.  When  a  duplicate 
is  destroyed,  for  example,  in  the  case  ot  a 
will,  it  is  presumed  both  are  intended  to  be 
destroyed;  but  this  presumption  possesses 
greater  or  less  force,  owing  to  circumstances. 
When  only  one  of  the  duplicates  is  in  the 
possession  *of  the  testator,  the  destruction  of 
that  is  a  strong  presumption  of  any  intent  to 
revoke  both ;  but  if  he  possessed  both,  and 
destroys  but  one,  it  is  weaker ;  when  lie  alters 
one,  and  afterwards  destroys  it,  retaining  the 
other  entire,  it  has  been  held  that  the  inten¬ 
tion  was  to  revoke  both  ;  1  P.  Wms.  346  ;  13 
Yes.  310.  But  that  seems  to  be  doubted  ;  3 
Hagg.  Eccl.  548. 

In  English  Law.  The  certificate  of  dis¬ 
charge  given  to  an  insolvent  debtor  who  takes 
the  benefit  of  the  act  for  the  relief  of  insol¬ 
vent  debtors. 

DUPLICATIO  (Lat.  a  doubling).  The 
defendant’s  second  answer;  that  is,  the  an¬ 
swer  to  the  plaintiff’s  replication. 

DUPLICATUM  JUS  (Lat.  a  twofold  or 
double  right).  Words  which  signify  the 
same  as  dreit  dreit ,  or  droit  droit,  and  which 
are  applied  to  a  writ  of  right,  patent,  and 
such  other  writs  of  right  as  are  of  the  same 
nature,  and  do  as  it  were  flow  from  it  as  the 
writ  of  right.  Booth,  Real  Act.  87. 

DUPLICITY.  In  Pleading.  (Lat.  du¬ 
plex,  twofold  ;  double.)  The  union  of  more 
than  one  cause  of  action  in  one  count  in  a 
writ,  or  more  than  one  defence  in  one  place, 
or  more  than  a  single  breach  in  a  replication. 
1  W.  &  M.  381. 

The  union  of  several  facts  constituting 
together  but  one  cause  of  action,  or  one  de¬ 
fence,  or  one  breach,  does  not  constitute  du¬ 
plicity;  1  W.  &  M.  381 ;  10  Vt.  353;  3  II. 
&  M’H.  455;  2  Blackf.  85;  4  Zabr.  333; 
16  III.  133  ;  1  Dev.  397  ;  1  McCord,  464  ;  10 
Me.  83;  14  Pick.  156;  33  Miss.  474;  4  Ind. 
109.  It  must  be  of  causes  on  which  the  party 
relies,  and  not  merely  matter  introduced  in 
explanation;  28  Conn.  134;  14  Mass.  157. 
In  trespass  it  is  not  duplicity  to  plead  to  part 
and  justify  or  confess  as  to  the  residue  ;  1 7 
Pick.  236.  If  only  one  defence  be  valid,  the 
objection  of  duplicity  is  not  sustained;  2 
Blackf.  385;  14  Pick.  156. 

It  may  exist  in  any  part  of  the  pleading  : 
declaration;  23  N.  H.  415;  2  Harr  Del 
162  ;  pleas;  4  McLean,  267  ;  2  Miss.  160  j 
replication;  5  Blackf.  451 ;  4  Ill.  74  •  g  jj0 
460;  or  subsequent  pleadings;  94 ' N  M 
120;  4  McLean,  388;  1  Wash.  C.  C.  44g-  s 
Pick.  72 ;  and  was  at  common  law  a  fW-.l 
feet;  20  Mo.  229  ;  23  N.  H.  415-  to  be 
reached  on  demurrer  only ;  i»  Vt  0Y0  , „ 

Gratt.  255  ;  13  Ark.  721  \  I  Cush  fa:-  ? 
Gill  94;  5  Blackf.  451  The  rate  ajainst 
duplicity  did  not  extend  to  dilatory  pleas  so 


as  to  prevent  the  use  of  the  varfouT^ 
their  proper  order;  Co.  Litt.  304  „  *?  ! 

PI.  App.  n.  56.  ’  &t«:pli 


m 
*ph. 

Owing  to  the  statutory  changes  in  the  for. 

of  pleading,  duplicity  seems  to  be  no  In, 
defect  in  many  of  the  states  of  the  rf?' \ 
States,  either  in  declarations;  s  Ark  St!4 
pleas;  1  Cush.  137 ;  7  J.  J.  Marsh,  335  .ft; 
replications  ;  32  Mass.  104  ;  8  Ind.  96  •  thml 
in  some  cusds  it  is  allowed  only  in  the  di$c£ 
tion  of  the  court,  for  the  furtherance  of  W 
tice;  32  Mo.  185.  J 

DUPLY.  In  Scotch  Law.  The  defend 
ant’s  answer  to  the  plaintiff  ’s  replication 
The  same  as  duplicatio.  Maclaurin,  Forms 
of  Pr.  127. 

DURANTE  ABSENTIA.  See  Admix, 
istration. 

DURANTE  BENE  PLACITO  (Lat). 
During  good  pleasure.  The  ancient  tenure  of 
English  judges  was  durante  bene  placito .  1 
Bla.  Com.  267,  342. 

DURANTE  MINORE  iETATE  (Lat.). 
During  the  minority. 

During  his  minority  an  infant  can  enter  into 
no  contracts,  except  those  for  his  benefit.  If 
he  should  be  appointed  an  executor,  adminis¬ 
tration  of  the  estate  will  be  granted,  durante 
minore  cetate ,  to  another  person.  2  Bouvier, 
Inst.  n.  1555. 

DURANTE  VIDUITATE  (Lat.).  Bur- 
ing  widowhood. 

DURBAR.  In  India,  a  court,  audience, 
or  levee.  Wilson’s  Gloss.  Ind. ;  Moz.  &  W . 

DURESS.  Personal  restraint,  or  fear  of 
personal  injury  or  imprisonment.  2  Mete. 
Ky.  445. 

Duress  of  imprisonment  exists  where  a  man 
actually  loses  his  liberty.  If  a  man  be  ille¬ 
gally  deprived  of  his  liberty  until  he  sign  an 
seal  a  bond,  or  the  like,  he  mav  allege  1 115 
duress  and  avoid  the  bond ;  2  Bay,  21  1 
Johns.  201  ;  10  Pet.  137 ;  26  Barb.  L-- 

But  if  a  man  be  legally  imprisoned,  and,  ei  1 
to  procure  his  discharge,  or  on  any  other 
account,  seal  a  bond  or  a  deed,  this  is  no 
duress  of  imprisonment,  and  he  is  no  a 
erty  to  avoid  it ;  Co.  2d  Inst.  482;  3  a 
168  ;  6  Mass.  511 ;  1  Lev.  69  ;  1  • 

350;  17  Me.  338;  18  How.  307;  2  V  _ 
C.  C.  180.  Where  the  proceedings  aw 
are  a  mere  pretext,  the  instrument  nn. 
avoided;  Al.  92 ;  1  Bla.  Com.  13jL  forfear 

Duress  per  1 ninas,  which  is  either  or 
of  loss  of  life,  or  else  for  fear  of  .®*}reason ; 
loss  of  limb,  must  be  upon  a  sufficie  . 

1  Bla.  Com,  131.  In  this  case,  a  1Ul  tJs 
avoid  his  own  act.  Lord  Coke  en  yhis 
four  instances  in  which  a  man  maw  ^  0f 
own  act  by  reason  of  menaces:--'  01  0fim- 
loss  of  life;  of  member ;  °f  im¬ 

prisonment;  Co.  2d  Inst.  483;  -  x  \  .  2 
124;  Bacon,  Abr.  Duress,  S'  2  Ld* 
Stra.  856  ;  Foster,  Cr.  Law,  3-  * 

Raym.  1578;  Savigny,  Dr.  Rom.  $  ^ 

It  has  been  held  that  restrain 


DURHAM 


575 


DYSPEPSIA 


- — T  TZZnecs  of  hardship  will  avoid  a 
under  circum^  .  #  Johns.120l ;  i0  Pet. 
contract;  ***  *’Metc.  Ky.  445 ;  2  Gall.  337  ; 
137-  r®UtJi  •  50  Ala.  437. 

8  Ct>  •  T.nr  >  or  threats  must  be  such  as  are 

M1 £ open*.  on  a  person  of  ordinary 
calculated  1  justiearot  great  injury 

firroDeSZn  relation;  or  fortune.  See  4 
t0  person,  .  39  Me-  559.  The  age, 

.Jato  of  health,  temper,  and  disposition 
sex,  staio  circumstances  calcu- 

I'irn "ve  greater  or  less  effect  to  the  vio- 
leme  of  threats,  must  be  taken  into  cons, d- 
Sn;  32  Am.  Rep.  180,  n.;  1  Ky.  Law 

^Violence  or  threats  are  cause  of  nullity, 
not  only  where  they  are  exercised  on  the  con- 
Acting  party,  but  when  the  wife,  the  hus- 
band,  the  descendants  or  ascendants,  of  the 
partv  are  the  object  of  them. 

If  the  violence  used  be  only  a  legal  con- 
straiat,  or  the  threats  only  of  doing  that 
which  the  party  using  them  had  a  right  to  do, 
thev  shall  not  invalidate  the  contract.  A 
just  and  legal  imprisonment,  or  threats  of  any 
measure  authorized  by  law  and  the  circum¬ 
stances  of  the  case,  are  of  this  description. 
See  Norris  Peake’s  Ev.  440,  and  the  cases 
cited,  also,  6  Mass.  506,  for  the  general  rule 
at  common  law. 

But  the  mere  forms  of  law  to  cover  coer¬ 
cive  proceedings  for  an  unjust  and  illegal 
cause,  if  used  or  threatened  in  order  to  pro¬ 
cure  the  assent  to  a  contract,  will  invalidate 
•it;  and  arrest  without  cause  of  action,  or  a 
demand  of  bail  in  an  unreasonable  sum,  or 
threat  of  such  proceeding,  by  this  rule  in¬ 
validates  a  contract  made  under  their  pres¬ 
sure. 

All  the  above  articles  relate  to  cases  where 
there  may  be  some  other  motive  besides  the 
violence  or  threats  for  making  the  contract. 
When,  however,  there  is  no  other  cause  for 
making  the  contract,  any  threats,  even  of 
sh"ht  injury,  will  invalidate  it. 

Excessive  charges  paid  to  railroad  companies 
refusing  to  carry  or  deliver  goods,  unless  these 
payments  were  made  voluntary,  have  been 
^covered  on  the  ground  of  duress  :  27  L.  J. 
ttV87;  32  id .  225;  31  id.  1  ;  30  L.  J. 
^xch.  361 ;  28  id.  169. 

generally,  2  Watts,  167  ;  1  Bail.  84  , 

^  Alitss.  511 ;  6N.  II.  508;  2  Gall.  337. 

DURHAM.  See  County  Palatine. 
of  nle  P^iatinate  jurisdiction  of  the  Bishop 
WillTvIU  lS  ta^en  away  by  stat.  6  and  7 
iurk,r  X*  an(*  vested  in  the  crown,  and  the 
is  t  *  IOn  court  of  pleas  of  Durham 

>  erred  by  the  Judicature  Act  of  1873 
supreme  court  of  judicature. 

w0^lES-  la  its  most  enlarged  sense,  this 
all  imD  yarly  equivalent  to  taxes  embracing 
thifoJ.  ^ltl?ns  or  charges  levied  on  persons  or 
Use(?  as  ltS* more  restrained  sense,  it  is  often 
Storv*  n  equ'valent  to  customs ,  or  imposts. 
■  >  Const.  §  949. 


DUTY.  A  human  action  which  is  exactly 
conformable  to  the  laws  which  require  us  to 
obey  them. 

It  differs  from  a  legal  obligation,  because  a 
duty  cannot  always  be  enforced  by  the  law  :  it  is 
our  duty,  for  example,  to  be  temperate  in  eatiug 
but  we  are  under  no  legal  obligation  to  be  so ; 
we  ought  to  love  our  neighbors,  but  no  law 
obliges  us  to  love  them. 

DWELLING-HOUSE.  A  building  in¬ 
habited  by  man.  A  house  usually  occupied 
by  the  person  there  residing,  and  his  family. 
The  apartment,  building,  or  cluster  of  build¬ 
ings  in  which  a  man  with  his  family  resides. 

2  Bish.  Cr.  Law,  §  104. 

The  importance  of  an  exact  signification  for 
thi6  word  is  often  felt  in  criminal  cases ;  and  yet 
it  is  very  difficult  to  frame  an  exact  definition 
which  will  apply  to  all  cases.  It  is  said  to  be 
equivalent  to  mansion-house  ;  3  S.  &  R.  199  ;  4 
Strobh.  372  ;  13  Bost.  L.  Rep.  157  ;  7  Mann.  &G. 
122.  See  14  M.  &  W.  181 ;  4  C.  B.  105 ;  4  Call, 
109. 

It  must  be  a  permanent  structure  ;  1  Hale, 

PI.  Cr.  557  ;  1  Russ.  Cr.  798  ;  must  be  in¬ 
habited  at  the  time  ;  2  East,  PI.  Cr.  496  ;  2 
Leach,  1018,  n.;  33  Me.  30;  26  Ala.  n.  s. 
145;  10  Cush.  479  ;  18  Johns.  115;  4  Call, 
109.  It  is  sufficient  if  a  part  of  the  structure 
only  be  used  for  an  abode;  Russ.  &  R.  185; 

2  Taunt.  339  ;  1  Mood.  248  ;  11  Mete.  295; 

9  Tex.  42  ;  2  B.  &  P.  508  ;  27  Ala.  N.  s.  31 ; 

68  N.  C.  207;  72  id.  598.  How  far  a  build- 
in"  may  be  separate  is  a  difficult  question  ; 
see  Russ.  &  R.  495;  10  Pick.  293  ;  4  G.  B. 
105;  1  Dev.  253;  3  Ilumphr.  379  ;  1  & 

M’C.  583;  5  Leigh,  751;  2  Park,  Cr.  Cas. 

N  Y.  23;  6  Mich.  142;  14  Bankr.  Reg. 
460  ;  24  N.  J.  L.  377  ;  36  id.  422  ;  33  How. 
Pr.  378;  2  Rev.  Stat.  of  N.  Y.  657,  §§  9, 
10;  2  C.  &  K.  322:  6  C.  &  P.  407. 

DWELLING-PLACE.  See  Residence  ; 
Domicil. 

DYING  DECLARATIONS.  See  De¬ 
clarations.  * 

DYING  WITHOUT  ISSUE.  Not  hav- 

inrr  issue  living  at  the  death  of  the  decedent. 

5  £ai"C,  Ch.  514  ;  34  Me.  176 ;  13  N.  J.  Eq. 
105.  In  England  this  is  the  signification,  by 
statutes  7  Will.  IV.,  1  Viet.  c.  26,  §  29.  u 
the  old  English  rule,  that  the  words,  when 
applied  to  real  estate,  import  an  indefinite 
failure  of  issue,  has  been  generally  adheredto 
in  this  country;  20  N.  J.  L.  6,  t-  > 

3<>8 ;  20  How.  Pr.  41  ;  32  Md.  101. 

Washb.  R.  P.  362  et  seq. 

DYNASTY.  A  succession  of  kings  in  tn 
same  line  or  family. 

DYSNOMY.  Bad  legislation;  the  e  - 

iirtment  of  bad  laws.  ,  . 

S-UpBFSIA  a  state  of  the  stomach  in 
DYSFEroJ-A.  ,.  _hed  without  the 

which  its  —^es,  or  when,  if  other 
presence  of  other  dn  \  minor  ,m_ 

diseases  are  present,  ^  arD* 
portance.  .D."n£,tS°”n  general,  considered  as 


DYVOUR 


576 


EASEMENT 


make  a  life  uninsurable,  unless  the  complaint 
lias  become  organic  dyspepsia,  or  was  ot‘  such 
a  degree  at  the  time  of  the  insurance  as  by  its 
excess  to  tend  to  shorten  life  ;  4  Taunt.  763. 

DYVOUR.  In  Scotch  Law.  A  bank¬ 
rupt. 

DYVOUR’S  HABIT.  In  Scotch  Law. 

A  habit  which  debtors  who  are  set  free  on  a 


cessio  bonorum  are  obliged  to 
the  summons  and  process  of  cessio  ft  j? 
belled,  sustained,  and  proved  that  hi 
ruptcy  proceeds  from  misfortune  Ami  ir¬ 
rupts  are  condemned  to  submit  to  the  ft' 
even  where  no  suspicion  of  fraud  li- .  • 
them,  if  they  have  been  dealers  in 
trade.  Erskine,  Tract.  W  4?3?i3 


E. 


E  CONVERSO  (Lat.).  On  the  other 
hand ;  on  the  contrary.  Equivalent  to  e 
contra . 

EAGLE.  A  gold  coin  of  the  United 
States  of  the  value  of  ten  dollars. 

It  weighs  two  hundred  and  fifty-eight  grains  of 
standard  fineness  ;  that  is  t0  6ay,of  one  thousand 
parts  by  weight,  nine  hundred  shall  be  of  pure 
nieta.1  and  one  hundred  of  alloy,  the  alloy  con¬ 
sisting  of  silver  and  copj»er.  For  proportion  of 
alloy  in  gold  coins  of  the  United  States  since 
1853,  see  Half-Eagle.  For  all  sums  whatever 
the  eagle  is  a  legal  tender  of  payment  for  ten 
dollars.  Act  of  Jan.  18, 1837,  §  10 ;  5  U.  S.  Stat. 
at  L.  138. 

EALDERMAN  (Sax.).  A  Saxon  title 
of  honor.  It  was  a  mark  of  honor  very  widely 
applicable,  the  ealdermen  being  of  various 
ranks.  It  is  the  same  as  alderman,  which 
see.  * 

EAR-MARK.  A  mark  put  upon  a  thing 
lor  the  purpose  of  distinction.  Money  in  a 
bag  tied  and  labelled  is  said  to  have  an  ear¬ 
mark.  3  Maule  &  S.  575. 

..  BAR- WITNESS.  One  who  attests  to 
things  he  has  heard  himself. 

,En6bsh  Law.  A  title  of 
nobility  next  below  a  marquis  and  above  a 
viscount. 

thfywere  wont^ltt  called  comitet’  becaU6e 
king  for  counsel  and'udVi^’  TlTey ‘wi^alS 

quest  they  were  called  corn,,/  whe,w  ^.  M°n*  ■ 

obtained  the  names  of  counties  tw  V,'°  8l,lres 

nothing  to  do  with  the  government  haVC  ?,°W 
which  has  entirely  devolved  on  v8’ 

earl’s  deputy,  or  vice-come,.  1  Bla  Commas*0 

EARL  MARSHAL  An  '*J 

formerly  was  of  great  repute  in  1  V 
held  the  court  of  chiv^  rf  “  E“f!,an‘l-  He 
honor,  and  in  connection  with  tlie  bl'T’i*’-  °f 
constable  ns  a  court  having  crimin..  •  1 .  ^  I 
tion.  3  Bla-Com.  68; 
ttes  of  the  office  now  are  restrictin'  ,,u' 

tlemont  of  matters  of  form  mertdv  * i?®  ?'7‘ 
appear,  from  similarity  of  duties  and  f  W0U,W 
derivation  of  the  title,  to  be  a  rel'i.  oAn"*  th° 

11L  01  the  an-  [ 


'  cient  office  of  alderman  of  all  England.  See 
Alderman. 

EARLDOM.  The  dignity  or  jurisdiction 
of  an  earl.  The  dignity  only  remains  now,  as 
the  jurisdiction  has  been  given  over  to  the 
sheriff.  1  Bla.  Com.  339. 

EARNEST.  The  payment  of  a  part  of 
the  price  of  goods  sold,  or  the  delivery  of  part 
of  such  goods,  for  the  purpose  of  binding  the 
contract.  108  Mass.  54. 

The  effect  of  earnest  is  to  bind  the  goods 
sold  ;  and,  upon  their  being  paid  for  without 
default,  the  buyer  is  entitled  to  them.  But, 
notwithstanding  the  earnest,  the  money  must, 
be  paid  upon  taking  away  the  goods,  because 
no  other  time  for  payment  is  appointed; 
earnest  only  binds  the  bargain,  and  gives  the 
buyer  a  right  to  demand,  but  a  demand  with¬ 
out  payment  of  the  money  is  void  ;  after  earn¬ 
est  given,  the  vendor  cannot  sell  the  goods  to 
another  without  a  default  in  the  vendee,  am 
therefore  if  the  latter  does  not  come  and  pa}, 
and  take  the  goods,  the  vendor  ought  to  go 
and  request  him,  and  then,  it  he  does  no 
come,  pay  for  the  goods,  and  take  them  a"1, 
in  convenient  time,  the  agreement  is  disso  ’ 
and  he  is  at  liberty  to  sell  them  to  an}  o 
person;  1  Salk.  113;  2  Bla.  Coro.  447? 
Kent,  389;  Ay.  Pan.  450;  3  Cauipb. 

Stat.  of  Frauds  (29  Car.  II.  c.  3),  §  11  > 
Bla.  Com.  44  7. 


426; 


EARNINGS.  _ 

larger  class  of  credits  than  would  be  im 


Has  been  used  to  denote  J 

..  .1 _ ™,1,1  he  inclll'l"1 


102  Mass.  235} 


115  id- 


in  the  term  wages ; 

1 65.  ^  of 

EASEMENT.  A  right  in  the 
one  parcel  of  land,  by  reason  of  sm*n  1  -j 
ship,  to  use  the  land  of  another  ^or  fli  Lrop- 
purpose  not  inconsistent  with  »  ?en(^n'  1 
erty  in  the  owner.  2  Washb.  R-  i '  ~  Recent 
A  privilege  which  the  owner  of  one  * l.  ^ 
tenement  hath  of  another,  existing  j*)  t|mt 
of  their  several  tenements,  By  v*  V^jvileg6 
owner  against  whose  tenement  the  P 
exists  is  obliged  to  suffer  or  not  to  do  ^.#11- 
on  or  in  regard  to  his  own  land  for  t  u  4  |st$. 
tage  of  him  in  whose  land  the  privilege 
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'^Tpnsements ;  Bell,  Diet.,  Easements , 
T>  wf  I  S.  &B-  298;  S  B.  &C.  339; 


STjf,  ■'  sBingh.  118;  2  M’Cord,  451  ;  3 
?*, i94 ;  14 Mass.  49;  3  Pick.  408;  74 
ffl  183;  47  m.  301  ;  50  Vt.  361. 

T  the  civil  law,  the  land  against  which  the 
exists  is  called  the  servient  tenement; 
rirnnrictor,  the  servient  owner  ;  he  in  whose 
fir  ft  exists,  the  dominant  owner  ;  his  land, 
^  dominant  tenant.  And,  as  these  rights  are 
?.t  personal  and  do  not  change  with  the  persons 
ahn  may  own  the  respective  estates,  it  is  very 
fnmmon  to  personify  the  estates  as  themselves 
owrineor  enjoying  the  easements  ;  4  Sandf.  Ch. 
B,  3laige,  Ch.  254;  16  Pick.  522. 

Easements  have  these  essential  qualities. 
There  must  be  two  tenements  owned  by  seve¬ 
ral  proprietors :  the  dominant,  to  which  the 
privilege  is  attached;  the  servient,  upon  which 
it  is  imposed.  Tudor,  Lead.  Cas.  108;  17 
Mass.  443  ;  29  Ohio  St.  642.  Easements, 
strictly  considered,  exist  only  in  favor  of,  and 
are  imposed  only  on,  corporeal  property ;  2 
Washb.  R.  P.  25.  They  confer  no  right  to 
any  profits  arising  from  the  servient  tenement; 
4  Sandf.  Ch.  72;  4  Pick.  145;  5  Ad.  &  E. 
758;  30  E.  L.  &  Eq.  189  ;  3  Nev.  &  P.  257  ; 
70  N.  Y.  419.  They  are  ineorporeal.  By 
the  common  law,  they  may  be  temporary  ;  by 
the  civil  law,  the  cause  must  be  perpetual. 
They  impose  no  duty  on  the  servient  owner, 
except  not  to  change  his  tenement  to  the  pre¬ 
judice  or  destruction  of  the  privilege  ;  Gale, 
Easem.  3d  ed.  1-18  ;  Washb.  Easem. 

Easements  are  as  various  as  the  exigencies 
of  domestic  convenience  or  the  purposes  to 
which  buildings  and  lands  may  be  applied. 

Ihe  following  attach  to  land  as  incidents  or 
appurtenances,  viz. :  the  right — 

Of  pasture  or  other  land  ;  of  fishing  in  other 
haters;  of  taking  game  on  other  land  ;  of  way 
J?r  other  land ;  of  taking  wood,  minerals,  or 
overproduce  of  the  soil  from  other  land ;  of 

laruh  ^  aiP’  or  *ieat  fr°m  or  over  other 
or  •  receiving  or  discharging  water  over, 

lanH^o"^  sJ!.PPort  t0  buildings  from,  other 
i Z'Jr  B*  *  E-  of  going  on  other 
or  dn  '  eara,®*H"slream,  or  repair  its  banks, 
some  ^iWater  aspring  there,  or  to  do 
carrvin  ei  aCt  not  ^nv°Iv>ng  ownership;  of 

raj*?- ofi’ensive  tra3e’ 2  Bin?h-  »• 

'ora partial  *  8.;  of  bui7inS  in  a  church, 
Civ  g*  vault;  Washb.  Easem.;  N.  Y. 

3  B.  &  A  iPP>  149’  150  5  8  Hou.  L.  Cas.  362 ; 
347;  12, XT  735 ;  11  Q-  B.  666;  29  Gratt. 
287  ;  71  N.Y  iga  ’  id‘  562  5  125  MilSS-  544’ 

k  affirm.at!ve  or  positive,— 

.n(k  of  anr  ti  ^  1  le  C0mmissi0n  of  acts  on  the 
right  of  way  1Cr  actuaty  injurious  to  it ;  as,  a 
9Uentiallv  ini  -°r  ne"atiye,  being  only  conse- 
^f0rn  build;  ^Ul  l0ua  ?  as,  forbidding  the  owner 
,  dominant  4  * le  obstruetion  of  light  to 

L“d- c"- 

^'Crncnt"!!. must  originate  in  a  grant  or 
t°i  h  8erviPn?r.ess  or  implied,  of  the  owner 
Clr  existenCo  /  nemont-  The  evidence  of 
Voi.,  j’  '  common  law,  may  be 


by  proof  of  the  agreement  itself,  or  by  pre- 
senptmn,  requiring  an  uninterrupted  enioT- 
ment  immemorially,  or  for  upwards  of  twenty 
years,  to  the  extent  of  the  easement  claimed 
lrom  which  a  grant  is  implied.  A  negative 
easement  does  not  admit  of  possession ;  and 
by  the  civil  law,  it  cannot  be  acquired  by  pre¬ 
scription,  and  can  only  be  proved  by  grant. 
Lse,  therefore,  is  not  essential  to  its  existence  • 
Gale,  Easem.  23,  81,  128;  2  Bla.  Com  263  • 
Bell,  Law  Diet.  Servitudes . 

In  case  of  a  division  of  an  estate  consisting 
of  two  or  more  heritages,  the  question 
whether  an  ease  or  convenience,  which  may 
have  been  used  in  favor  of  one  in  or  over  the 
other  by  the  common  owner  of  both,  shall  be¬ 
come  attached  to  the  one  or  changed  upon  the 
other  in  the  hands  of  separate  owners,  by  a 
grant  of  one  or  both  of  those  parts,  or  upon  a 
partition  thereof,  must  depend,  wrhere  there 
are  no  words  limiting  or  defining  what  is  in¬ 
tended  to  be  embraced  in  the  deed  or  parti¬ 
tion,  upon  whether  the  easement  is  necessary 
for  the  reasonable  enjoyment  of  the  part  of 
the  heritage  claimed  as  an  appurtenance. 

Where  it  is  not  necessary,  it  requires  de¬ 
scriptive  words  of  grant  or  reservation  in  the 
deed'to  create  it;  Washb.  Easements,  95; 
36  Am.  Rep.  415. 

In  this  country  the  use  of  windows  for 
upwards  of  twenty  years  seems  in  several  of 
the  states,  contrary  to  the  English  rule  and 
conformable  to  the  rule  of  the  civil  law,  not 
to  be  evidence  of  a  right  to  continue  them  as 
against  an  adjoining  owner.  See  Ancient 
Lights  ;  19  Wend.  309  ;  2  Conn.  597  ;  10 
Ala.  n.  s.  63 ;  6  Grav,  255;  26  Me.  436; 
16  Ill.  217;  58  Ga.  268;  58  Ind.  486;  81 
Penn.  54.  But  see  to  the  contrary,  Dudley, 
131. 

Easements  are  extinguished :  by  release ; 
by  merger,  when  the  two  tenements  in  respect 
of  which  they  exist  are  united  under  the  same 
title  and  to  the  same  person;  68  N.  Y.  62; 
by  necessity,  as  by  a  license  to  the  servient 
owner  to  do  some  act  inconsistent  with  its 
existence ;  bv  cessation  of  enjoyment,  when 
acquired  by  prescription,— the  non-user  being 
evidence  of  a  release  where  the  abandonment 
has  continued  at  least  as  long  as  the  user  from 
which  the  right  arose.  In  Ca«eSpa 

shorter  time  will  suffice;  2 ;  Washb.  R- 
56-60,  82-85,  453-456;  Washb.  Easem. 
See,  generally,  2  Washb.  R.  P.  25  ;  3  Kent, 
550  :  Cruise,  Dig.  tit.  31.  c. 

Easem. ;  Washb.  Easem.  (1873);  68  Me.  344, 
,0  Phila.  135;  26  Penn  438; 

The  remedy  at  common  law  for  lntcrf 
with  a  right  of  easement  is  an  “S®? lama^es 
pass,  or  where  it  is  for  consequ  *  ^ 

and  for  an  act  no.  done  on 
land,  of  case;  8  Blackf.  8  V done  in  one 

Where  the  act  complained ‘  “  ces  thereof 

county,  but  injurious  „  brought 

are  felt  in  anoth^,  the  acnon^J  £e_ 

in  the  latter  ,  9  »  •  ’craj  proposition,  be 

dress  may  also,  as  »  P  0f  equity,  for  the 
obtained  through  a  couit  ot  equi  y, 
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infringement  of  an  easement,  and  an  injunc¬ 
tion  will  be  granted  to  prevent  the  same; 
Washb.  Easem. 

EASTER  TERM.  In  English  Law- 

One  of  the  four  terms  of  the  courts.  It  is 
now  a  fixed  term,  beginning  on  the  15th  of 
April  and  ending  on  the  8th  of  May  in  every 
year,  though  sometimes  prolonged  so  late  as 
the  13th  of  May,  under  stat.  11  Geo.  IV.  and 
1  Will.  IV.  c.  70.  From  Nov.  2,  1875,  the 
division  of  the  legal  year  into  terms  is  abol¬ 
ished  so  far  as  concerns  the  administration  of 
justice;  3  Steph.  Com.  482-486;  Moz.  & 
W.  Die.  It  was  formerly  a  movable  term. 

EAT  INDE  SINE  DIE.  Words  used 
on  an  acquittal,  or  when  a  prisoner  is  to  be 
discharged,  that  he  may  go  without  day ;  that 
is,  that  he  be  dismissed.  Dane,  Abr.  Index 

EATING  HOUSE.  Defined  in  Act  of 
July  13,  1866,  §  9,  14  Stat.  at  L.  118 

EAVES-DROPPERS.  In  Criminal 
Law.  Such  persons  as  wait  under  walls  or 
windows  or  the  eaves  of  a  house,  to  listen  to 
discourses  and  thereupon  to  frame  mischiev¬ 
ous  tales. 

The  common-law  punishment  for  this  of¬ 
fence  is  fine  and  finding  sureties  for  good 
behavior;  4  Bla.  Com.  167;  Dane,  Abr. 
Index ;  1  Russell,  Crimes,  302 ;  2  Ov.  Tenn. 
108. 

EBB  AND  FLOW.  An  expression  used 
formerly  in  this  country  to  denote  the  limits 
of  admiralty  jurisdiction.  This  jurisdiction 
is  discussed  in  3  Mas.  127;  2  Story,  176;  2 
Gall.  398;  4  Wall.  562  ;  8  id.  15. 
last  case,  the  jurisdiction  was  extended  not 
merely  to  the  high  seas  and  the  ebb  and  ilow 
of  the  tide,  but  to  all  the  navigable  waters  of 
the  United  States,  including  the  great  lakes 
and  rivers.  See  Curt.  Jurisd.  of  Courts  of 
U.  S. 

EBEREMURDER.  See  Abekemurder. 

ECCHYMOSIS.  In  Medical  Jurispru¬ 
dence.  Blackness,  It  is  an  extravasation  of 
blood  by  rupture  of  capillary  vessels,  and 
hence  it  follows  contusion ;  but  it  may  exist, 
as  in  cases  of  scurvy  and  other  morbid  con- 
dmons,  without  the  latter.  Ryan,  Med.  Jur. 

BCCLESLft.  fLat.).  An  assembly. 
Christian  assembly;  a  church.  A  place 
religious  worship.  Spelman,  Gloss. 

In  the  civil  law  this  word  retains  its  classical 
meaning  of  an  assembly  of  whotJ..  .k  .  • 
Du  Cange;  Calvinus,  Lex  wharUTCter- 

Acts  xix.  39.  Ordinarily  in  the  J,lr'  1 

the  word  denotes  a  Christian  ew,  Festnment 
rendered  into  English  by  the  word'e/7’  a/‘d  I? 
occurs  twice  in  the  gospels  It 

17,  but  frequently  in  the  other  partTof  thV)?11' 
Testament,  beginning  with  Acts  ii  47  ?ew 
there  never  denotes  the  buihUnrw’  V*  ‘Ucclesia 
its  English  equivalent  church  does’  as 

generally,  the  word  is  used  to  denote  . th,®  law’ 
religious  worship,  and  somethin  «  «  a  place  of 
Spelman,  Gloss.  See  Church  a  Pai‘6011age. 

ECCLESIASTIC.  A  denrv 
destined  to  the  divine  ministry  : 


A 

of 


yman 
a  bishop, 


ECLAMPSIA  PARTURIENT 


IUM 

I)omat>  uiTcv 


a  priest,  a  deacon. 

pr£l.  t.  2,  s.  2,  n.  14.  “u"  ^v.  i;v 

■STjSSSKS. 

to  consider  the  state  of  the  revem,L  PP°!nte<1 
more  equal  distribution  of  episcon»7’/n-d  tl,e 
the  several  dioceses.  They  wire  fill*  dutl?8- in 
as  royal  commissioners  in  1835  *  Tpointcd 
porated  in  1836,  and  now  comprise  tUv"lCOr* 

«,U  chief  justices,  .,,,1 

tinction.  2  Steph.  Com.  748. 1  dl8' 

ecclesiastical  corpora 

TIONS.  Such  corporations  as  are  cS 
of  persons  who  take  a  lively  interest  ,!  the 
advancement  of  religion,  and  who  are  assd  i 
ated  and  incorporated  for  that  purpose.  Ane* 
&  A.  Corp.  §  36. 

Corporations  whose  members  are  spiritual 
persons  are  distinguished  from  lay  corpora 
tions.  1  Bla.  Com.  470.  They  are  generally 
called  religious  corporations  in  the  United 
States.  2  Kent,  274  ;  Ang.  &  A.  Corp. 
§  37. 

ECCLESIASTICAL  COURTS  (called, 

also,  Courts  Christian).  In  English  Eccle¬ 
siastical  Law.  The  generic  name  for  cer¬ 
tain  courts  in  England  having  cognizance 
mainly  of  spiritual  matters. 

The  jurisdiction  which  they  formerly  exer¬ 
cised  in  testamentary  and  matrimonial  causes 
has  been  taken  away.  Stat.  20  &  21  Viet.  c. 
77,  §  3,  c.  85,  6  2 ;  *21  &  22  Viet.  c.  95.  See 
3  Bla.  Com.  67. 

They  consist  of  the  archdeacon’s  court,  the 
consistory  courts,  the  court  of  arches,  the 
court  of  peculiars,  the  prerogative  courts  of 
the  two  archbishops,  the  faculty  court,  and, 
on  appeal,  the  privy  council. 

ECCLESIASTICAL  LAW.  The  law 
of  the  church. 

The  existence  in  England  of  a  separate  order  of 
ecclesiastical  courts,  and  a  separate  system 
law  by  them  administered,  may  be  traced  Da 
to  the  time  of  William  the  Conqueror,  who  sep 

rated  the  civil  and  the  ecclesiastical  jurisdicti  M 

and  forbade  tribunals  of  either  class  from  as® 
ing  cognizance  of  cases  pertaining  to  the  ; 
The  elements  of  the  English  ecclesiastics 
are  the  canon  law,  the  civil  law,  the1 c0 i,n> 
law  of  England,  and  the  statutes  of  t] »e  ]g 

The  jurisdiction  of  the  ecclesiastical  tnf  , 
extended  to  matters  concerning  the  order  or  w  *.f 
and  their  discipline,  and  also  to  such  a 
the  laity  as  “  concern  the  health  ol  tm  -  ^ 
and  under  this  latter  theory  it , 
cases  of  marriage  and  divorce,  and  ^0304858, 
causes.  But  in  very  recent  times,  i  tjlC6e 
these  latter  subjects  have  been  taken  j  gned 
courts,  and  they  are  now  substantial}  ‘  <jj&- 
to  administering  the  judicial  autnon  cstab- 
cipline  incident  to  a  national  ecclesias 
lishment.  See,  also,  Canon  Law7. 

ECLAMPSIA  PARTUHIEN  ^  o). 
In  Medical  Jurisprudence.  I|  conVul- 
a  disease  accompanied  by  apoplec  i  ^jnd 
sions,  and  which  produces  aberration 


at  childbirth. 


The  word  eclampsia  is  of  Greek  ori-  • 

0  ficat  splcndorem  fulgorem  effiilgentia  »  ^  \ft> 
tionem  quales  ex  oculis  aliquatido  p^0i  l 


> 


EDICT 
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—  T  de  emicatione  flammce  vitalis  in 

d  triads  Vigore.  Castelli,  Lex.  Medic. 
pubertate  perb0n,  it  is  said,  would  scarcely 
Au  onflu  •  /  ^  requires  the  practised  and 
observe  iii  ^  hYgicjau  to  discover  that  the  pa- 
fkillea  eje  -U)tal  unconsciousness  of  the 

tient  is  in  6  t  of  her  acts  There  can  be  but 
nature  ^  many  of  the  tragical  cases  of 
'‘‘J  etf.ide  Droceed  from  this  cause.  The  crimi- 
il,fHadi  anT  lawyer  cannot  inquire  with  too 
naVh  I*Lre  into  the  symptoms  of  tliis  disease,  in 
to  discover  the  guilt  of  the  mother,  where 
?] ^  te  jma  to  ascertain  her  innocence,  where  it 
6  not  See  two  well-reported  eases  of  this 
kiml  in  the  Boston  Medical  Journal,  vol.  27,  no, 
10,  p- 161. 


EDICT  (Lat.  edictum). 

A  law  ordained  by  the  sovereign,  by  which 
he  forbids  or  commands  something :  it  ex¬ 
tends  either  to  the  whole  country  or  only  to 
some  particular  provinces. 

Edicts  are  somewhat  similar  to  public  procla¬ 
mations.  Their  difference  consists  in  this,  that 
the  former  have  authority  and  form  of  law  in 
themselves,  whereas  the  latter  are,  at  most,  dec¬ 
larations  of  a  law  before  enacted. 

Among  the  Romans  this  word  sometimes  signi¬ 
fied  a  citation  to  appear  before  a  judge.  The 
edicts  of  the  emperors,  also  called  const itutiones 
principium ,  were  new  laws  which  they  made  of 
their  own  motion,  either  to  decide  cases  which 
they  had  foreseen,  or  to  abolish  or  change  6ome 
ancient  laws.  They  were  different  from  rescripts 
or  decrees,  which  were  answers  given  in  deciding 
questions  brought  before  them.  These  edicts 
contributed  to  the  formation  of  the  Georgian, 
Hermogenian,  Theodosian,  and  Justinian  codes. 
See  Dig.  1.  4.  1.  1 ;  Inst.  1.  2.  7 ;  Code,  1.  1  ; 
Nov.  139. 


EDICTAL  CITATION.  In  Scotch 
Law.  A  citation  against  a  “  foreigner  ”  who 
is  not  in  Scotland,  but  who  has  a  landed  es¬ 
tate  there,  or  against  a  native  of  Scotland 
who  is  not  in  Scotland.  Bell,  6  Geo.  IV.  c. 
120;  l  and  2  Viet.  c.  118. 

EDICTS  OP  JUSTINIAN.  Thirteen 
constitutions  or  laws  of  this  prince,  found  in 
'W't  editions  of  the  Corpus  Juris  Civilis ,  af- 
f  the  Novels.  Being  confined  to  matters  of 
P°  ice  in  the  provinces  of  the  empire,  they' 
dre  ot  little  use. 

EDICJTUM  PERPETUUM  (Lat.).  The 
cnii  a  compilation  of  all  the  edicts.  The 

Salv*' 10  t  r  *n  .b°°ks,  and  was  made  by 

ms  Juhanus,  a  jurist  acting  by  command 
°  p|*e  emperor  Adrian.  *  * 

Djg^k  °*  ^is  collection  are  cited  in  the 


Eludes  proper  moral,  j 
Tenn  plrye*kctual  and  physical  instructioi 

Code  §  2521  ;  6  Heisk  395. 

a^rtein,.,  operation  of  a  law,  of  a 

Ind,  g,2  ’  or  an  is  called  its  effect; 
B  i 

vannot  t?Jaws  ^le  United  States,  a  patei 
may  ^  f  ^rant<>fi  tor  an  effect  only,  hut 
^vhinpp,.0^  a  new  m°de  or  application  < 
See  4  t(J  produce  effects;  1  Gall.  47f 
Cl.  Ias-  1;  1  Pet.  C.  C.  394;  2  N.  L 


stanfe  Asti  ProPe1rtJ>  or  worldly  sub¬ 
stance.  As  thus  used,  it  denotes  property 

m  a  more  extensive  sense  than  goods.  fSS 
Com.  284.  Indeed  the  word  may  be  used  to 
embrace  every  kind  of  property,  real  and 

personal,  including  things  in  action ;  IN  Y 

§  5,4’  as>  a  slliP  at  sea;  l 
Hill  (S.  C.)  155;  a  bond;  3  Minn.  389;  16 
East,  222.  ’ 

In  a  will,  “effects”  may  carry  the  whole 
personal  estate;  5  Madd.  72;  6  id.  119- 
Cowp.  299  ;  15  Ves.  507  ;  but  not  real  estate ; 
unless  the  word  “real”  be  added;  2  Powell 
Dev.  167;  15  M.  &  W.  450;  3  Cra.  C.  C. 
206.  AY  hen  preceded  or  followed  in  a  will 
by  words  of  narrower  import,  if  the  bequest 
is  not  residuary,  it  will  be  confined  to  species 
of  property  of  the  same  kind  (ejusdem  generis) 
with  those  previously  described;  13  Ves.  39  ; 
15  id.  326 ;  Rop.  Leg.  210.  See  2  Sliarsw. 
Bla.  Com.  384,  n. 

When  “the  effects”  passes  realty,  and 
when  personalty,  in  a  will,  see  1  Jarm.  Wills, 
585,  590,  591,  n.  ;  14  How.  400,  420. 

See,  generally,  1  Chitty,  PL  345  ;  7  Taunt. 
188;  2  Marsh.  495 ;  1  B.  &  Aid.  206;  1  Cr. 
M.  &  R.  266. 


EFFIGY.  The  figure  or  representation  of 
a  person. 

To  make  the  effigy  of  a  person  with  an  in¬ 
tent  to  make  him  the  object  of  ridicule,  is  a 
libel  ( q .  v .).  Hawkins,  PI.  Cr.  b.  1,  c.  73, 
s.  2;  14  East,  227  ;  2  Chitty,  Cr.  Law,  866. 


In  France  an  execution  by  effigy  or  in  effigy  is 
adopted  in  the  ease  of  a  criminal  who  has  lied 
from  justice.  By  the  public  exposure  or  exhibi¬ 
tion  of  a  picture  or  representation  of  him  on  a 
scaffold,  on  which  his  name  and  the  decree  con¬ 
demning  him  are  written,  he  is  deemed  to  under¬ 
go  the  punishment  to  which  he  has  been  sen¬ 
tenced.  Since  the  adoption  of  the  Code  Civil, 
the  practice  has  been  to  affix  the  names,  quali¬ 
ties,  or  addition,  and  the  residence,  of  the  con¬ 
demned  person,  together  with  an  extract  from 
the  sentence  of  condemnation,  to  a  post,  set  up¬ 
right  in  the  ground,  instead  of  exhibiting  a  por¬ 
trait  of  him  on  the  scaffold.  Rupert,  de  Villar- 
gues ;  Biret,  Vocab. 

EFFRACTION.  A  breach  made  by  the 
use  of  force. 


EFFRACTOR.  One  who  breaks  through ; 
)ne  who  commits  a  burglary. 

EGO.  I,  myself.  This  term  is  used  Jn 
brining  genealogical  tables,,  to  represent  the 
3erson  who  is  the  object  of  inquiry. 

EIGNE.  A  corruption  of  the  French 
,vord  aini.  Eldest  or  first-horn 

It  is  frequently  used  in  our  old  law-books . 
bastard  eigne  signifies  an  elder  bastar  w  en 
ipoken  of'  two  children,  one  of  whom  was 
>orn  before  the  marriage  of  his  E^en*sJn 
he  other  after:  the  latter  is  called  multer 
misne.  Littleton,  sect.  399. 

tjik  In  Scotch  Law.  An  addition . 

x  •  „  f:i-  to  a  confirmation, 

is.  e.ik  to  a  reversion,  etk  10 


Bell,  Diet. 

EINETIUS.  In 

oldest ;  the  first-born. 


English  Law.  The 

Spelman,  Gloss. 


EIRE 
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EIRE,  or  EYRE.  In  English  Law.  A 

journey. 

Justices  in  eyre  were  itinerant  judges,  who 
were  sent  once  in  seven  years  with  a  general 
commission  into  divers  counties,  to  hear  and 
determine  such  causes  as  were  called  pleas 
of  the  crown.  See  Justices  in  Eyre. 

EISNE.  The  senior;  the  oldest  son. 
Spelled,  also,  eigne,  einsne ,  aisne,  eign . 
Tenues  de  la  Ley  ;  1  Kelliam. 

EISNETIA,  ’  EINETIA  (Lat.).  The 
share  of  the  oldest  son.  The  portion  acquired 
by  primogeniture.  Termes  de  la  Ley  ;  Co. 
Litt.  166  b ;  Cowel. 

EITHER.  May  be  used  in  the  sense  of 
each.  59  Ill.  87. 

EJECTIONE  CUSTODLS3  (Lat.).  A 
writ  of  which  lay  for  a  guardian  to  recover  the 
land  or  person  of  his  ward,  or  both,  where 
he  had  been  deprived  of  the  possession  of 
them.  Fitzh.  N.  B.  139,  L. ;  Co.  Litt.  199. 


EJECTIONE  FIRM-3EJ  (Lat.  ejectment 
from  a  farm).  This  writ  lay  where  lands  or 
tenements  were  let  for  a  term  of  years,  and 
afterwards  the  lessor,  reversioner,  remainder¬ 
man,  or  a  stranger  ejected  or  ousted  the  lessee 
ot  his  term.  The  plaintiff,  if  he  prevailed, 
recovered  the  term  with  damages.  Hence 
Blackstone  calls  this  a  mixed  action,  some¬ 
what  between  real  and  personal :  for  therein 
are  two  things  recovered,  as  well  restitution  of 
the  “  term  of  years,”  as  damages  for  the  ouster 
or  wrong.  This  writ  is  the  original  f  oundation 
of  the  action  of  ejectment.  3  Sharsw.  Bla. 
Com.  199;  Fitzh.  N.  B.  220,  F,  G;  Gib¬ 
son,  Eject.  3  ;  Stearn,  Real  Act.  53,  400. 


EJECTMENT  (Lat.  e ,  out  of,  jacere ,  to 
throw,  cast;  ejicere,  to  cast  out,  to  eject). 

In  Practice.  A  form  of  action  by  which 
possessory  titles  to  corporeal  hereditaments 
may  be  tried  arid  possession  obtained. 

A  form  of  action  which  lies  to  regain  the 
possession  of  real  property,  with  damages  for 
the  unlawful  detention. 


In  its  origin,  during  the  reign  of  Edw.  III., 
tlips  action  was  an  action  of  trespass  which  la\ 
lor  a  tenant  for  years,  to  recover  damages  against 
a  person  who  had  ousted  him  of  his  possession 
without  right.  To  the  judgment  lor  damages 
the  courts  soon  added  a  judgment  for  possession, 
upon  which  the  plaintitf  became  entitled  to  a 
writ  of  possession.  As  the  disadvantages  of  real 
actions  as  a  means  of  recovering  lands  for  the 
beneht  of  the  real  owner  from  the  possession  of 

2™.  of  b1’ Ch' J'  RoU'  "> 

In  the  original  action  the  plaintiff  had  been 
obliged  to  prove  a  lease  from  the  person  shown 
to  have  title,  an  entry  under  the  learc,  aud  an 
ouster  by  some  third  person.  The  modilled  n, 
lion  as  sanctioned  by  Rolle  was  brought  by  a 
fictitious  person  as  lessee  against  another  fieti 
tious  person  (the  casual  ejector)  alWed  h 
committed  the  ouster.  Service  was  mad^u™ 
the  tenant  in  possession,  with  a  notice  annexe  1 
from  the  casual  ejector  to  appear  and  , 

If  the  tenant  failed  to  do  this, ^  judgment  wf’ 
given  by  default  aud  the  claimant  put  in  poss^ 


sion.  If  he  did  appear,  he  w«n  ~n 
^d  only  by  entering  into  the  con'Z^  *°  «*• 
wbich  he  confessed  the  fictitious  leZTL  ?**> b* 
ouster  to  have  been  made,  leaving  atl,l 

in  question.  The  tenant  by  a  subfeanimthe 
was  obliged,  under  heavy  penalties  8tatul* 
to  his  lessor  of  the  pendency  of  the  #,?  Doliee 
The  action  has  been  superseded  in  vi’  , 
under  the  Common  Law  Procedurp  a».  £1#nd 
§§  170-220)  by  a  writ,  in  a  prescnLf  br  '%2- 
dressed,  on  the  claimant’s  part,  to  the  w™’  ad' 
persons  in  possession  by  name,  and  genm,?i 
“to  all  persons  entitled  to  defend  thf  nl  y 
sion”  of  the  premises  therein  describe 
mamliug  such  of  them  as  deny  the  elaiUnc' 

title  to  appear  iu  court  and  defend  the  ^ 
sion  of  the  property.  Not  only  the  person  tn 
whom  the  writ  is  directed,  but  any  other  person 
(on  hling  an  affidavit  that  he  or  his  tenant  is  in 
possession,  and  obtaining  the  leave  of  the  court 
or  a  judge),  is  allowed  to  appear  and  defend 
The  Judicature  Act  of  1875  requires  the  plaintitf 
to  indorse  the  writ  of  summons  with  a  statement 
that  he  claims  to  recover  possession  of  a  house  or 
farm,  etc.,  describing  it ;  3  Steph.  Coni.  620-622- 
Moz.  &W.  Die.  It  has  been  materially  modiiied 
in  many  of  the  states  of  the  United  States 
though  still  retaining  the  name  ;  but  is  retained 
in  its  original  form  in  others,  and  in  the  United 
States  courts  for  those  states  in  which  it  existed 
when  the  circuit  courts  were  organized.  In  some 
of  the  United  States  it  has  never  been  in  use. 
See  3  Bla.  Com.  198-207. 


The  action  lies  for  the  recovery  of  corporeal 
hereditaments  only;  7  Watts,  318;  5  Denio, 
389  ;  including  a  room  in  a  house ;  1  Harris, 
N.  J.  202,  upon  which  there  may  have  been 
an  entry  and  of  which  the  sheriff  can  deliver 
possession  to  the  plaintiff;  9  Johns.  298;  18 
Barb.  484;  15  Conn.  137;  and  not  for  in¬ 
corporeal  hereditaments ;  2  Yeates,  831 ;  S 
Green,  N.  J.  191  ;  as,  rights  of  dower;  17 
Johns.  167  ;  10  S.  &  R.  326  ;  a  right  of  way; 
1  N.  Chipm.  204;  40  Mich.  232;  a  rent  re¬ 
served  ;  5  Denio,  477.  See  20  Miss.  373. 

It  may  be  brought  upon  a  right  to  an  estate 
in  fee-simple,  fee-tail,  lor  life,  or  for  years,  it 
only  there  be  a  right  of  entry  and  possession 
in  the  plaintiff;  5  Ohio,  28;  2  Mo.  163;  10 
id.  229  ;  2  Gill  &  J.  173;  10  id.  443  ;  1  Wash. 
C.  C.  207  ;  4  id.  691  ;  1  Blackf.  133;  1  D- 
&  B.  586;  3  Dana,  289;  1  Johns.  Cas.  N. 
Y.  125;  3  Ga.  105;  4  Gratt.  Va.  129; 
15  Ala.  412;  17  Ill.  288;  2  Dutch.  376;  4 
Cal.  278;  5  id.  310;  32  Penn.  376  ;  4  Col. 
38;  but  the  title  must  be  a  legal  one;  2 
Wash.  C.  C.  33;  3  id.  546;  10  Johns.  368; 
3  Barb.  554  ;  1  Blackf.  22,  29 ;  7  id.  247  ;  3 
H.  &  J.  155  ;  4  Vt.  105 ;  4  Conn.  95 ;  3  Litt. 
32;  13  Miss.  499;  4  Gratt.  129;  1  Cbanffi. 
52;  98  U.  S.  425;  56  Ala.  414;  57  id. 
(but  in  Pennsylvania  a  valid  equitable  tit  e 
will  sustain  ejectment,  on  the  ground,  as  b«s 
been  said,  that  there  is  no  court  of  chancer) 
in  that  state  ;  8  S.  &  R.  48 4  ;  87  Penn.  286) ; 
which  existed  at  the  commencement 
suit;  5  H.  &  J.  155;  4  Vt.  105;  5  W.  &  - 
427  ;  23  Miss.  100;  13  Ill.  251;  25  Miss- 
177;  20  Barb.  559;  at  the  date  of  the  de¬ 
mise ;  3  A.  K.  Marsh.  131  ;  4  id.  888;  2  1  * 
&B.  97;  3  McLean,  302;  11  Mo.  481 ;  1 
HI.  547;  12  Ga.  166;  21  How.  481  ; 
the  time  of  trial ;  2  B.  Monr.  95  ;  12  » 
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47Hump^  33 
g6  Penn.  So 


fill  269  ;  and  must  be  actually 

J  '  ’having  possession ;  7  Term, 
”  "  ;  8  Hawks, 
26  id.  6G2 ; 


.  oa  •  9  uin,  i  — 

20 I  o’ person  having  possession; 

agaiust  tl  I  73 .  i  j£).  &  B.  5  ,  « 

67;  17  Vt.  674 ;  26 
o •  4  Dana,  o< )  o5S . 


9 

244! 


137;  4  McLean,  255;  8  Barb, 
n  33. 

4;  »#  A  V  nlaintiff  must  recover  on  the 
Thc.  n‘?U  own  title,  and  cannot  rely  on 
strt,n?t  InLsof  the  defendant’s;  4  Burr.  2489; 

the  weaves  g  &  R<  65 ;  3  id.  288 ;  6  Vt. 

1  EaSti  Halst  149;  2  0v.  185;  3  Huniphr. 
ill!  ! “fj1  112;  lMd.44;  1  Blaekf. 
61f:  {v..il  119;  19 Miss.  249;  6  Ired.  159; 

3  r  l  '95-  27  Ala.  N.  s.  586  ;  16  Fla.  189  ; 

and  must  show  an  injury  which  amounts  in 
?  tn  an  ouster  or  dispossession  ;  1  V  t.  244  , 
fie.  346  ;  4  N.Y.61;  15  Penn.  483; 

5  Til  149;  an  entry  under  a  contract 
Sich  the  defendant  has  not  fulfilled  being 
Start ;  5  Wend.  24;  4  Binn.  77;  7  S. 
fR  99" •  7  J.  J-  Marsh.  318 ;  3  B.  Monr. 
173 •  3  Green,  N.  J*  371 ;  16  Ohio,  485;  14 
111.  91 ;  38  Leg.  Intel.  (Pa.)  104. 

p  may  be  maintained  by  one  joint  tenant 
or  tenants  in  common  against  another  who  has 
dispossessed  him;  2  Ohio,  110;  7  Cra.  456  ; 
3 Conn.  191;  2  D.  &  B.  97  ;  17  Miss.  Ill  ; 

1  Spenc.  394 ;  4  N.  Y.  61 ;  24  Mo.  541 ;  50 
Vt.  11.  Co-tenants  need  not  join  as  against 
a  mere  disseisor ;  5  Day,  207  ;  3  Blaekt.  82; 

6  B.  Jlonr.  457  ;  10  Ired.  146  ;  12  id.  369  ; 
but  even  tenants  in  common  may ;  4  Cra.  1 65 ; 

4  Bibb,  241 ;  11  Ired.  211  ;  not  in  Missouri. 
The  plea  of  not  guilty  raises  the  general 

issue;  3  Penn.  365;  13  id.  433  ;  Ileinpst. 
624  ;  29  Ala.  N.  8.  542. 

The  judgment  is  that  the  plaintiff  recover 
bis  term  and  damages;  Pet.  C.  C.  452;  18 
Vt.  COO;  12  Barb.  481 ;  16  How.  275  ;  or 
damages  merely  where  the  term  expires  dur¬ 
ing  suit;  18  Johns.  295. 

"here  the  fictitious  form  is  abolished,  how¬ 
ever,  the  possession  of  the  land  generally  is 
recovered,  and  the  recovery  may  be  of  part 


what  the  demandant  claims  ;  1  N.  Chipm. 
*1;  6  Ohio,  391;  1H.&M’H.158;  2  Barb. 

1  Ind.  242;  10  Ired.  237  ;  9  B.  Monr. 
U  \*  i<L  60 ;  26  Mo‘  291  5  4  Sneed,  566. 
he  damages  are,  regularly,  nominal  merely ; 

nr  i*1^1  Case  an  actl0n  of  trespass  for  mesne 
r  ?  ^  aes  to  recover  the  actual  damages ;  3 
jji ,  481 5  3  H.  &  J.  84  ;  13  Ired.  439  ;  25 

Profits5*  ®ee  ^RESPASS  FOU  Mesne 

bei^801116/^68’  Vwever’  ^  damages  may 
18  juryin  the  original  action  ; 

481 ;  59  Ga.  55 ; 
l9V  v6’  55 Miss.  390 ;  78  N.  C.  361.  See 

18  N.- c- 367- 

^minrrtn  A(  Archbold,  Cole,  Gilbert, 
°n  PL  ?•  aiU  ^er,  on  Ejectment ;  Chitty, 
Shars^oo  't>  ®teP^en>s  Commentaries, 
Kent’s  c  S  Blackstone’s  Commentaries, 
on  F0I*\mentanes  5  Greenleaf  and  Phil- 
ptates,  am/lu  statutes  of  the  various 

l*ednre  a  f  English  Common  Law  Pro- 
AU  0852,  §§  170-220). 


vessel  for  debts  contracted  by  the  master  or 
contracts  entered  into  by  him,  for  the  purpose 

samrPainng’  rigg,ng’  aud  victaaBing  the 

EJUSDEM  GENERIS  (Lat.).  Of  the 
same  kind. 

In  the  construction  of  laws,  wills,  and  other 
instruments,  when  certain  things  are  enumerated, 
and  then  a  phrase  is  used  which  might  be  con¬ 
strued  to  include  other  things,  it  is  generally 
confined  to  things  ejusdem  generic:  as,  where  an 
act  (9  Anne,  c.  20)  provided  that  a  writ  of  quo 
warranto  might  issue  against  persons  who  should 
usurp  44  the  offices  of  mayors,  bailiffs,  port-rceves, 
and  other  offices,  within  the  cities,  towns,  corpo¬ 
rate  boroughs,  and  peaces,  within  Great  Britain,” 
etc.,  it  was  held  that  “other  offices,,  meant  of¬ 
fices  ejusdem  generis ,  and  that  the  word  44  places” 
signified  places  of  the  same  kind ;  that  is,  that 
the  offices  must  becorpo?*afe  offices ,  and  the  places 
must  be  corporate  places.  5  Term,  375, 379 ;  1  R. 

<fc  C.  237 ;  5  id.  640 ;  8  Dowl.  &  R.  393. 

So,  in  the  construction  of  wills,  when  cer¬ 
tain  articles  are  enumerated,  the  term  goods  i6to 
be  restricted  to  those  ejusdem  generis.  Bacou, 
Abr.  Legacies ,  B  ;  3  Raud.  191 ;  2  Atk.  113  ;  3 
id.  61. 

ELDER  BRETHREN.  A  distinguished 
body  of  men,  elected  as  masters  of  Trinity 
House,  an  institution  incorporated  in  the  reign 
of  Henry  VIII.,  charged  with  numerous  im¬ 
portant  duties  relating  to  the  marine,  such  as 
[  the  superintendence  of  lighthouses  ;  Mozl.  & 
W.  Die.;  2  Steph.  Com.  502. 

|  ELDEST.  He  dr  she  who  has  the  greatest 

age.  •  ^ 

I  The  laws  of  primogeniture  are  not  in  force 
in  the  United  States;  the  eldest  child  of  a 
family  cannot,  therefore,  claim  any  right  in 
1  consequence  of  being  the  eldest. 

ELECTION.  Choice ;  selection, 
selection  of  one  man  from  amongst  more 
discharge  certain  duties  in  a  state,  corporation, 
or  society. 

The  word,  in  its  ordinary  signification,  carries 
the  idea  of  a  vote,  and  cannot  be  held  the  syno¬ 
nym  of  any  other  mode  of  filling  a  position  ; 5 
Ncv  111-  See  23  Mich.  341 ;  Appointment. 

Election  lias  been  eoustrued  to  rnean  the  act  of 

*S£  5-53SS 

bodies  in  general,  claim  t0  the  right 

the  election  of  their  “Ration  0f  rights, 

i  seems  to  be  derived  from  the  deci.  1004. 

delivered  by  the  commons  to  the  King 
Brown,  Law  Die.  ffi  g>  Elections 


The 
to 


mustbe 


vfsionr  0n"this'queStion  ^r  -  ^  H;  643  , 

Penn.  403;  30  ^"^  iVthe  field,  outside 
and  votes  cast  bj  so  permitting  it,  are 

of  the  state  under  a  statute  F 
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not  valid,  when  the  constitution  requires  a 

citizen  to  vote  at  his  place  of  residence ;  see 
those  cases.  In  the  absence  of  any  constitu¬ 
tional  provision  a  statute  providing  that  soldiers 
in  service  may  vote  is  valid ;  15  Iowa,  304. 

If  polls  are  moved  to  a  place  not  authorized, 
the  election  becomes  void  ;  68  Penn.  333  ;  if 
the  polls  are  not  kept  open  as  required  by 
law,  the  election  will  be  set  aside,  if  enough 
votes  were  thereby  excluded  to  change  or 
render  doubtful  the  result;  31  Cal.  82;  68 
Penn.  333 ;  but  it  is  doubtful  whether  a  few 
minutes’  delay  in  opening  the  polls  will  avoid 
an  election;  McCrary,  Elect.  85.  Closing 
polls  during  the  dinner  hour  will  not  vitiate 
the  election ;  19  Ohio.  St.  25.  But  the  casting 
of  enough  votes  after  the  proper  hour  for  clos¬ 
ing  to  change  the  result  will ;  4  Pa.  L.  J.  341. 

Generally  speaking,  notice  is  essential  to  the 
validity  of  an  election;  McCrary,  Elect.  87  ; 
but  formalities  or  even  the  absence  of  notice 
may  be  dispensed  with,  where  there  has  been 
an  actual  election  by  the  people;  10  Iowa, 
212;  but  it  would  seem  that,  if  by  a  default 
ot  notice,  enough  voters  were  deprived  of  a 
chance  to  vote,  to  change  the  result,  the  elec¬ 
tion  would  be  void  ;  McCrary,  Elect.  88.  In 
California,  in  a  fully  considered  case,  it  was 
held  that  voters  must  take  notice  of  general 
elections  prescribed  by  law,  and  in  such 
cases  provisions  of  the  laws  as  to  notice 
are  merely  directory  ;  but  that  in  elections  to 
fill  vacancies,  the  requirements  as  to  notice 
must  be  fully  complied  with;  11  Cal.  49.  In 
this  case  it  was  further  held  that,  without 
statutory  regulations,  no  election  can  be  held. 
See  also  12  Cal.  409.  An  election  to  fill  a 
vacancy  cannot  be  held  where  such  vacancy 
did  not  occur  long  enough  before  the  election 
to  enable  due  notice  to  be  given:  17  ind 
554  ;  12  Cal.  409. 

Slight  irregularities  in  the  manner  of  con¬ 
ducting  elections,  if  not  fraudulent,  will  not 
avoid  an  election.  For  instance,  the  presence 
ot  one  of  the  candidates  in  the  room  where 
the  election  was  held,  and  the  fact  that  he 
intermeddled  with  the  ballots,  was  held  not 
to  vitiate  the  poll,  there  not  appearing  to  have 
been  any  actual  fraud ;  Bright.  Elec.  Cas.  268. 
Irregularities  which  do  not  tend  to  affect  re- 

20  «a defe*' ,he  "m  »*'  *■“>  K-joriy  i 

J*  halbuen  hf!d.tl,at  errors  of  a  returning 

officer  shall  not  injure  innocent  parties;  C'f 
&  II.  329.  A  representative  in  the  lc<?isla- 
tore  cannot  be  deprived  of  his  seat  by  the 
failure  of  mere  election  officers  to  make  ti  e 

set  °f 

Me.  Laws,  I860,  225,  ih.Tc 

tion  questions  are  considered  fully  J 

A  majority  of  voters  is  necessai’v  ^  ~ 
constitutional  amendment,  by  a  m1,i  ^ass  a 

but  it  will  be  presumed  that  \R fV0*! 
thrvo  .  number  of 


the  highest  number  of  votes~i7hrr^  ' 
person  receiving  the  next  the 


those  who  voted  is  the  number  of  the  on  rr  °[ 
voters;  22  Alb.  L.  J.  147;  see  a? tl.f 
latter  point,  48  Ill.  263  ;  16  Wall,  f  ia  *“e 


As  to  whether,  when  the  person  receiv 


•ing 


son  receiving  the  next  highest  St  tlle 
votes  is  thereby  elected:  F.J  ,b<:rof 

held  that  the  second  highest  is  Vr  ''.'"  11  " 
when  it  is  affirmatively  shown  that  Iff  ^ 
for  the  candidate  highest  in  vote,  la .  0,er9 
actua  knowledge  of  his  ineligibility  that  tb*1* 
must  be  taken  to  have  thrown  awi/tl  •  "'-v 

W  funy ;  L.  B  3  Q.  II.  622  ”1'  ^ 
451.  But  in  other  cases  it  has  been  held  tW 
the  election  is  void,  and  this  distinction  !f 
not  been  regarded;  13  Cal.  145-  56  p 
270;  47  Miss.  266;  38  Me.  597;  53Mo  o, 
23  Mich.  341.  Tlie  better  opinion  is  state i 
by  Cooley  (Const.  Lim.)  anti  Dillon  (M,,n 
Lorp.)  to  be  in  accordance  with  this  rub* 

J  Ins  rule  was  followed  in  Rhode  Island  in 
the  presidential  election  of  1876;  16  Am.  L 
Reg.  15,  with  a  note  by  Judge  Mitchell.  It 
was  therein  also  held  that  the  ineligibility  at 
the  time  of  election,  cannot  be  removed  by  a 
subsequent  resignation  of  the  office  which 
constituted  the  ineligibility. 

The  legislative  precedents  as  to  the  effect 
of  ineligibility  are  not  uniform ;  see  56  Penn. 
270 ;  47  Miss.  266  ;  50  N.  Y.  451. 

The  election  laws  of  the  United  States  of 
1870  and  1871,  for  supervising  the  election  of 
representatives,  are  constitutional;  100  U.  S. 
371. 

See  the  Electoral  Commission  case,  in  1876. 

Election  Officers.  Canvassing  officers  and 
return  judges  are  ministerial  officers  only; 
they  exercise  no  judicial  or  discretionary  func¬ 
tion  ;  44  Mo.  223  ;  22  Barb.  72;  126  Mass. 
282.  It  is  said  they  may  judge  whether  the 
returns  are  in  due  form ;  25  111.  328.  In 
some  states,  canvassing  officers  have  the  power 
to  revise  the  returns,  hear  testimony,  and  re¬ 
ject  illegal  votes ;  so  in  Texas,  Alabama, 
Louisiana,  and  Florida;  McCrary,  Elect.  t><* 
Where  elections  have  adopted  and  enforce 
an  erroneous  view  as  to  the  qualifications  o 
voters,  whereby  legal  voters  are  not  permute 
to  vote,  an  election  may  be  set  aside*  e>IR* 
cially  if  it  appear  that  such  votes  would 
changed  or  rendered  doubtful  the  result  o 
election  ;  Bright.  Elec.  Cas.  455 ; 

Elect.  68.  A  canvassing  board  wine 
counted  a  vote  and  declared  the  resu  » 
functus  officio.  It  cannot  make  a  recou  ’ 
45  Mo.  350;  33  N.  Y.  603.  .  A  statute  ^ 
quiring  an  official  act,  for  public  purpor  t  ^ 
be  done  by  a  given  day,  is  directory  on  * 
Wend.  486.  The  acts  of  an  officer  o  ^ 
tion,  within  the  scope  of  his  author* 
presumed  to  be  correct ;  1  Bartl.  1  f0r 

An  election  officer  is  liable  in  ”am^(]uly- 
an  illegal  refusal  to  receive  the  vote  o  ^ 
qualified  voter ;  Ashby  v.  White,  w* 

Cas.  But  there  must  be  proof  of  nia  1  .  5 

refusal;  11  S.  &  R.  35 ;  44  N.  H.  Ohio 
Blackf.  138;  1  Bush,  135.  CWg  ^ Y 
St.  568;  5  Mete.  Mass.  298. 
damages  may  be  recovered  if  the  n  ^  jts5« 
wilful,  corrupt,  and  fraudulent  3.  * 

Ballots.  Voting  by  ballots  is  J  ‘  ^  tbi^ 
or  ball ;  secrecy  is  an  essential  [Kir 
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• -  f  voting i  9  S.  C.  94;  27  N.  Y.45; 

manner  of *fore  a  statute  which  provides 
,  Vt.  535  i  11  ,  renuernant  to  a  consti- 


4  Vt.  535  ;.  ■  balIota  ;s  repugnant  to  a  const!- 
fornU‘?blSion  that  elections  shall  be  by 
tutional  Proj  ,  g9>  Ballots  are  frequently 
b«lloti  f  ii(,h  do  not  clearly  indicate  the 
deposit^1  for instance,  by  misspelling 

voter’s  late'  n(Jand;(]ate)  ete.  The  rule  in 
the  name  o  stated  in  Cooley,  Const. 

such  cases  ^  tbink  ev;dence  Gf  such 

Lim’  61  he  called  the  circumstances  sur- 
Section, -such  as,  who  were  the 
brought  forward  by  the  nominating 
eni*  whether  other  persons  of  the 
C  Sme  resid'd  in  the  district  from  which 
^officer  was  to  be  chosen ;  and  if  so,  whe- 

r they  were  eligible  or  had  been  named  for 
S  office  •  if  the  ballot  was  printed  linper- 
fathfho’w  it  came  to  be  so  printed  and  the 
&is  admissible  for  the  purpose  of  showing 
hat  an  imperfect  ballot  was  intended  for  a 
particular  candidate,  unless  the  name  is  so 
different  that  to  thus  apply  it  would  be  to  con- 
tr&dict  the  ballot  itself,  or  unless  the  ballot  is 
so  defective  that  it  fails  to  show  any  inten¬ 
tion  whatever,  in  which  case  it  is  inadmissi¬ 
ble  ”  See,  on  this  point,  4  Wis.  430 ;  8  Cow. 
102;  27  N.  Y.  64.  The  case  in  1  Dougl. 
Mich.  65,  which  is  contra ,  was  overruled  in 
16  Mich.  283,  and  the  rule  above  laid  down  by 
Jucke  Cooley  approved  and  followed.  I  hus 
votes  for  “E.  M.  Braxton, 99  “Elliott  Brax¬ 
ton,”  and  u  Braxton”  have  been  counted  for 
Elliott  M.  Braxton ;  42Congr.;  see  McCrary, 
Elect.  296.  Ballots  cast  for  u  D.  M.  Carpen¬ 
ter,”  “M.  D.  Carpenter,”  “M.  I.  Carpen¬ 
ter,”  and  “Carpenter”  were  counted  for 
Mathew  H.  Carpenter ;  4  Wis.  430.  Ballots 
for  “Judge  Ferguson”  were  counted  for 
Fenner  Ferguson  ;  1  Bartl.  267.  Ballots  cast 
foruE.  Clark”  and  “Clark”  were  countec 
f°r  E.  E.  Clarke;  those  cast  for  “  W.  E. 
Robso,”  “Robertson,”  “Robcrs,”  ape 
“Robin — ”  were  counted  for  W.  E.  Robin¬ 
son.  See  opinion  of  judges  of  supreme  court 
Maine,  printed  in  app.  to  Maine  Laws, 

1880,  p.  225. 

A  ballot  containing  the  names  of  two  candi¬ 
dates  for  the  same  office,  is  bad  as  to  both, 


Contested  Elections.  At  common  law 
the  right  to  an  oihee  was  tried  by  a  writ  of  quo 
warranto ;  m  modem  practice,  an  information 
in  the  nature  of  quo  warranto  is  usual,  in  the 
absence  ot  a  statute;  McCrary,  Elect.  196. 
See  3  Bla.  Com.  263.  An  act  for  trying  con¬ 
tested  elections  without  a  jury  is  not  unconsti¬ 
tutional  ;  43  Penn.  389.  As  to  whether  the 
declarations  not  under  oath  of  illegal  voters  is 
evidence  as  to  the  votes  cast  by  them,  is 
doubtful,  see  23  Wis.  319;  1  Barth  19,  230; 
9  Kan.  569;  27  N  V  a r 


is  not  thereby  vitiated  as  to  other  names 
0  candidates  on  the  same  ballot ;  4  Wis.  420 ; 
S‘C.  Bright.  Elec.  Cas.  258. 

'  "eret  there  are  statutory  provisions  as  to 
e  barking  of  ballots,  the  paper  on  which  they 
^pnnted,  etc.,  a  ballot  not  complying  with 
•  e  aw  should  not  be  received  ;  the  direction 
^mandatory;  3  S.  &  R.  29  ;  but  see  15  Ill. 
with  W“ere  the  law  required  white  paper 
m]  1  any  marks,  and  blue-tinted  paper, 
In  Uae<^  an<^  ballot  declared  legal. 

ti0n  ti  a  •  ^8,  the  court  held,  in  this  connec- 
yot  ’  1 1<lt  85  to  those  things  over  which  the 
anceof  1!  n0ntro^  provisions  as  to  the  appear- 
thinoo  ots  are  mandatory ;  and  as  to  those 
prov,Rl-  iat  arc*  oot  under  his  control,  such 
Printed nSUre  4irectory-  Ballots  on  which  a 
Written  •narno  erased  and  another  name 
ln  its  place  are  valid ;  22  N.  Yr.  309. 


-  - -  wu  ,  ^ .  Y.  45.  The  ordinary 

rules  of  evidence  apply  to  election  eases  ;  Mc¬ 
Crary,  Elect.  231.  A  legal  voter  may  refuse 
to  testify  for  whom  he  voted,  but  he  may 
waive  this  privilege ;  2  Pars.  580. 

In  all  contested  elections,  the  tribunal  will 
look  beyond  the  certificate  of  the  returning 
board  ;  20  Wend.  12.  See  56  Mo.  107. 

In  purging  the  poll  of  illegal  votes,  unless 
it  be  shown  for  whom  the  illegal  votes  were 
cast,  they  will  be  deducted  from  the  total 
vote ;  2  Brewst.  128. 

Where  the  laws  have  been  entirely  disre¬ 
garded  by  the  election  officers  and  the  returns 
are  utterly  unworthy  of  credit,  the  entire  poll 
will  be  thrown  out,  but  legal  votes,  having 
been  properly  proved,  may  be  counted ; 
Bright.  Elec.  Cas.  493.  “Nothing  short  of 
the  impossibility  of  determining  for  whom  the 
majority  of  votes  were  given,  ought  to  vacate 
an  election;”  Cl.  &  H.  504. 

See  Voter;  Eligibility;  Ballot; 
Majority.  As  to  the  propriety  of  electing 
judges,  see  3  S.  L.  Rev.  N.  s.  30. 

The  obligation  imposed  upon  a  party  to 
choose  between  two  inconsistent  or  alternative 
rights  or  claims,  in  cases  where  there  is  clear 
intention  of  the  person  from  whom  he  derives 

one  that  he  should  not  enjoy  both. 

Ftvmolocncally,  election  denotes  choice,  selec- 
..  ~  i  number  of  those  choosing.  Thus, 

tion  out  of  the  number  oi  Choice  of 

th6Ji oTidml  from  tee  body  of  the  electors  to 
some  in  0f  governor.  In  common  use, 

perfoi  m  the  d““  £0  denote  such  a  selection 

h°jfhva  distinctly  defined  body— as  a  board  of 

sco5.w“ii 

°fButthe  term  has  a 

cal  signification,  m  which  be  choice  0f 

legal  term,  which  is  substan  ^  of  which 

one  of  two  rights  or  tten^  to  ,)Ut  both  of 

the  party  choosing  has  equate-,  s  m 

which  he  cannot  have.  J  Jn  e[,uity,  and  is  in 
fewer  instances  at  law  •  ,  a  question  of 

the  former  branch,  in  gene 
practice.  when  a  debtor  5s 

At  Law.  In  c0"^  obligation  to  do  one 
obliged  in  an  •‘lltern‘lt  one1iundred  dollars 
of  two  things,  as  to  P  3  wheat,  ho 

or  deliver  onc  humlr  be  other  until  the 

has  the  choice  to  < i®  thechoiCe,  how- 


has  the  choice  iv  ,  not 

|  time  of  payment,  he. 
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ever,  to  pay  a  part  in  each.  Pothier,  Obi. 
part  2,  c.  3,  art.  6,  no.  247  ;  11  Johns.  59. 
Or,  if  a  man  sell  or  agree  to  deliver  one  of 
two  articles,  as  a  horse  or  an  ox,  he  has  the 
election  till  the  time  of  delivery, — it  being  a 
rule  that,  “in  case  an  election  be  given  of 
two  several  things,  always  he  which  is  the 
first  agent,  and  which  ought  to  do  the  first 
act,  shall  have  the  election Co.  Litt.  145  a  ; 
7  Johns.  465;  2  Bibb,  171.  On  the  failure 
of  the  person  who  has  the  right  to  make  his 
election  in  proper  time,  the  right  passes  to 
the  opposite  party;  Co.  Litt  145  a;  Viner, 
Abr.  Election  (B,  C) ;  Pothier,  Obi.  no. 
247;  Bacon,  Abr.  Election,  B;  1  Des.  Ch. 
460  ;  Hopk.  Ch.  337.  It  is  a  maxim  of  law 
that,  an  election  once  made  and  pleaded,  the 
party  is  concluded:  electio  sernel  facta ,  et 
placitum  testatum ,  non  palitur  regressum ; 
Co.  Litt.  146:  11  Johns.  241. 

Other  cases  in  law  arise ;  as  in  case  of  a 
person  holding  land  by  two  inconsistent  titles  ; 

1  Jenk.  Cent.  Cas.  27  ;  dower  in  a  piece  of 
land  and  that  piece  for  which  it  was  ex 
changed;  3  Leon.  271.  See  Sugd.  Pow. 
498  et  seq . 

In  Equity.  The  doctrine  of  election  pre¬ 
supposes  a  plurality  of  gifts  or  rights,  with 
an  intention,  express  or  implied,  of  the  party 
who  lias  a  right  to  control  one  or  both,  that 
one  should  be  a  substitute  for  the  other ;  1 
Swanst.  394,  note  (5)  ;  3  Woodd.  Lect.  491  ; 

2  Rop.  Leg.  480-578. 

Where  an  express  and  positive  election  is 
required,  there  is  no  claim,  either  at  law  or  in 
equity,  to  but  one  of  the  objects  between 
which  election  is  to  be  made ;  but  in  many 
cases  there  is  apparent,  from  the  whole  of  an 
instrument,  the  intention  that  the  party  to  be 
benefited  shall  be  benefited  on  certain  condi¬ 
tions.  In  such  cases,  equity  will  require  the 
party  to  elect.  The  present  tendency  of  the 
courts  is  to  limit  the  distinction  between  ex¬ 
press  and  implied  conditions  in  the  case  of 
void  devises;  60  Penn.  490. 

he  question  whether  an  election  is  re¬ 
quired  occurs  most  frequently  in  case  of  de- 

to  deeds ;  1  Swanst. 
400,  401 ;  2  Story,  Eq.  Jur.  §  1075,  n. ;  but 

tZl “1?  f:ar  intontio“  V  the  testator 

wo,  18  ves.  41  l  Ld.  Ch.  532;  cases  of 

SwT57mVoiVvg0pr°pert>’  of  wife; 
23  Beav.  457  ,  25  id.  97  ;  80  Gratt.  83  ;  sat- 

wfaehon  °f  dower;  Ambl.  466  682  8 
Fa,ge,  Ch.  325;  2  Sch.  &  L.  452-  £%J 
258  ;  2  Ed.  Ch.  237 ;  1  Drur.  &  W  in-  a  i 
if  the  testator  has  some  interest  in  tt '  *j nd 
disposed,  the  presumption  that  he  intended"? 
disj>ose  only  of  his  interest  must  be  overruled 
in  order  to  make  a  case  of  election  .  *  1  a 

149,  179;  1  Ves.  515.  ’  6  Dow< 


The  doctrine  does  not  apply  to  i-„ 

12  Ves.  854 ;  1  Pow.  Dev.  437.  mhtors 
An  election  may  be  made  by  norNmia  , 
legal  disabilities  as  to  conveyances^  a \Vndei 
J •  409  ?  9  Moil.  85  ;  1  Swanst  4  a  .H'}'  & 
483.  See  1  Maen.  &  G.  55  o  p  5  2 

*  y  Jt>cav.  i7g  . 


6  lie  G.  M.  &  G.  535 -Tpi  ' — 

Positive  acts  of  acceptance  or  reimLci?'  G°G- 
not  indispensable,  but  the  ques2,  •'°n  arc 
determined  from  the  circumstances 
case  as  it  arises;  4  Beav.  lov  o,  ■!  ead' 
\3  ^nee’  782  5  1  M’CleL  541  is  p  447 i 

And  the  election  need  not  bc  made  t  ll  all  f 
circumstances  are  known  ;  i  Brown  nT,"8 
445;  3  id.  255;  2  V.  &  B 222 •’  J f*’ 

136;  1  M’Cl.  &  Y.  569.  See 
Story,  Eq.  Jur.  §§  1075-1098  ’;  ?1  s2L* 
402,  note  ;  2  Bop.  Leg.  480-578. 

In  Practice.  A  choice  between  two  rr 
more  means  of  redress  for  an  injury  or  the 
punishment  of  a  crime  allowed  bv  law 
The  selection  of  one  of  several  forms  of 
action  allowed  bv  law. 


The  choice  of  remedies  is  a  matter  demanding 
practical  judgment  of  what  will,  upon  the  whole 
best  secure  the  end  to  be  attained.  Thus,  a 
remedy  may  be  furnished  by  law  or  equity,  and 
at  law,  in  a  variety  of  actions  resembling  each 
other  in  some  particulars.  Actually,  however, 
the  choice  is  greatly  narrowed  by  statutory  regu¬ 
lations  in  modern  law,  in  most  cases.  See  1 
Chitty,  PI.  207-214. 


It  may  be  laid  down  as  a  general  rule  that 
when  a  statute  prescribes  a  new  remedy  the 
plaintiff  lias  his  election  either  to  adopt  such 
remedy  or  proceed  at  common  law.  Such 
statutory  remedy  is  cumulative,  unless  the 
statute  expressly  or  by  necessary  implication 
takes  away  the  common-law  remedy;  1  S. 
&  R.  32;  6  id.  20;  5  Johns.  175;  10  id. 
389;  16  id.  220;  1  Call,  243  ;  2  Me.  404; 
5  id.  38  ;  6  H.  &  J.  383  ;  4  Halst.  384;  3 
Chitty,  Pr.  130;  1  U.  S.  Dig.  Vol.  I.  0.  S. 
tit.  Action,  V.  ;  15  Hun,  556;  17  id.  546  ; 
74  N.  Y.  437  ;  17  Abb.  Pr.  467  ;  61  Ind. 
290;  47  Iowa,  602. 

In  Criminal  Law.  In  point  of  law,  no 
objection  can  be  raised,  either  on  demurrer 
or  in  arrest  of  judgment,  though  the  del  cm - 
ant  or  defendants  be  charged  in  dine: ren^ 
counts  of  an  indictment  with  diflerent  offences 
of  the  same  kind.  Indeed,  on  the  face 
the  record  every  count  purports  to  be  lor 
separate  offence,  and  in  misdemeanors  it  is  ^ 
daily  practice  to  receive  evidence  of 
libels,  several  assaults,  several  acts  of  ra  » 
and  the  like,  upon  the  same  indictmen  •  . 

cases  of  felony,  the  courts,  in  the  exereis 
a  sound  discretion,  are  accustomed 
indictments  containing  several  distinct  c  r  ‘  ’ 
when  it  appears,  before  the  defent  an  ^ 
pleaded  and  the  jury  are  charged,  t 
inquiry  is  to  include  several  crimes.  ^ 
this  circumstance  is  discovered 
progress  of  the  trial,  the  prosecutor  is 
called  upon  to  select  one  felony,  am  ^ 
fine  himself  to  that,  unless  the  offences,  ^ut 
in  kiw  distinct,  seem  to  constitute  m  4 
parts  of  one  continuous  transaction.  ^ 
if  a  prisoner  is  charged  with  receiving 
articles,  knowing  them  to  have  ;ved 
and  it  is  proved  that  they  were  n ^ *  t0 

separate  times,  the  prosecutor  maybe  I  ^ 
his  election;  but  if  it  is  possible  t n*  4  j lQ 

goods  may  have  been  received  at  one  ’ 
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TX^Ued  to  abandon  any  part  ot 
cannot  be  ;t0"IP1  Mood.  146  ;  2  Mood.  &  li. 
l,is  accuse  ’ber  cage>  the  defendant  was 

#**•  /?„  “single  count  with  uttering  twenty- 
charged  m  a  r  hich  wcre  severally  set 

two  ‘°fDduSd  to  be  signed  by  different 
out  and  -jtlnntent  to  defraud  the  king.  His 
perS  ’rontended  that  the  prosecutor  ought 
co«f  co  e  ^  of  tbese  receipts  he  would 

t0  U  CC 1  Is  amidst  such  a  variety  it  would  be 

Cst  impossible  for  the  prisoner  to  conduct 
almost  i  F  .  ij0wever,  the  indictment 

bii  mal  dnt  they’ were  all  uttered  at  one  and 
f  tke  proof  corresponded 

with  this  allegation,  the  court  refused  to  in¬ 
here;  and  all  the  judges  subsequently  he  d 
hat  a  proper  discretion  had  been  exercised ; 

2  Leach,  8T7 ;  2  East,  PI.  Cr.  934.  See  8 
EaJt  4i  -  2  Campb.  132 ;  3  Term,  106;  11 
Cl  &  F  155;  Dearsl.  427  ;  5  Mete.  532; 
12  Cush.  612,  615 ;  12  S.  &  R.  69;  2  H.  & 
J.  426;  12  Wend.  426. 

The  artificial  distinction  between  felonies  and 
misdemeauore  is,  in  most  jurisdictions,  obsolete, 
and  in  most  states  several  distinct  offences  to 
which  &  similar  punishment  is  attached  may  be 
joined.  It  usually  rests  with  the  court  whether 
it  will  compel  a  prosecuting  officer  to  elect  which 
count  to  proceed  on ;  51  Me.  363  ;  104  Mass.  552  ; 
69  III.  571 ;  66  Mo.  632 ;  Wharton’s  Crirn.  PI.  & 
Pr.  §  293  et  seq. 


ELECTION  DISTRICT.  A  subdivision 
of  territory,  whether  of  state,  county,  or  city, 
the  boundaries  of  which  are  fixed  by  law,  for 
convenience  in  local  or  general  elections  ;  41 
Penn.  403  ;  2  Pa.  L.  J.  R.  82. 

ELECTOR.  One  who  has  the  right  to 
make  choice  of  public  officers ;  one  who  has 
a  right  to  vote.  See  10  Minn.  107.  See 
Presidential  Electors. 

ELEEMOSYNARIUS  (Lat.).  An  al¬ 
moner.  There  was  formerly  a  lord  almoner 
to  the  kings  of  England,  whose  duties  are  de- 
seribed  in  Fleta,  lib.  2,  cap.  23.  A  chief 
officer  who  received  the  eleemosynary  rents 
an(l  gifts,  and  in  due  method  distributed  them 
to  pious  and  charitable  uses.  Cowel. 

ELEEMOSYNARY  corpora- 

ONS.  Such  private  corporations  as  are 
instituted  for  purposes  of  charity,  their  object 
perpetual  distribution  of  the  bounty 
he  founder  of  them  to  such  persons  as  he 
reli^r  ^is  kind  are  hospitals  for  the 
_  e  of  the  impotent,  indigent,  sick,  and  deaf 
L  ™b;  A.  Cor,,  8  39;  1  Kyd, 

Ld  V6  »  4  Conn.  272;  3  Bland,  407  ;  1 

Wwg  m‘  ?  ’  .2  Term,  346.  The  distinction 
t)om;Ln  .  ^^tical  and  eleemosynary  cor- 
Colia  ns  18  illustrated  in  the  Dartmouth 
alsoXCas?  i  4  Wheat.  681 ;  8  id.  464.  See, 

ELE  "  ^  ^  ^orP-  §  39  i  1  Com.  471 . 
Writ  of  ,  (Lat.  eligere ,  to  choose).  A 
toandincr^Utiou  (^rec*e^  to  the  sheriff,  com- 
the  p.lr?r, in?  to  make  delivery  of  a  moiety  of 
the  nloi^u  ,n(^  an(l  all  his  goods,  beasts  of 
.  excepted.  b 

on  the  receipt  of  the  writ,  holds 


an  inquest  to  ascertain  the  value  of  the  lands 
and  goods  he  has  seized,  and  then  they  are 
delivered  to  the  plaintiff,  who  retains  them 
until  the  whole  debt  and  damages  have  been 
mid  and  satisfied.  During  that  term  he  is 
called  tenant  by  elegit ;  Co.  Litt.  289.  See 
Pow.  Mort.;  Wats.  Slier.  20G;  1  C.  B.  n.  s. 
568. 

The  name  was  given  because  the  plaintiff 
ias  his  choice  to  accept  either  this  writ  or  a 

fi-  fa- 

By  statute,  in  England,  the  sheriff  is  now 
to  deliver  the  whole  estate  instead  of  the  half. 
See  3  Bla.  Com.  418,  n.  The  writ  is  still  in 
use  in  the  United  States,  to  some  extent,  and 
with  somewhat  different  modifications  in  the 
various  states  adopting  it.  4  Kent,  431,  436  ; 
10  Gratt.  580;  1  Hill,  Abr.  555,  556;  3  Ala. 
560. 

ELIGIBILITY.  The  constitution  of  the 
U.  S.  provides  that  no  person  holding  any 
office  under  the  United  States,  shall  be  a 
member  of  either  house.  The  acceptance  ot 
a  member  of  congress  of  a  commission  as  a 
volunteer  in  the  army,  vacates  his  seat ;  Cl. 
&  H.  122,  395,  637.  A  centennial  commis¬ 
sioner  holds  an  office  of  trust  or  profit  under  the 
United  States,  and  is  thereby  ineligible  as  a 
presidential  elector;  16  Am.  L.  Reg.  n.  s. 
15  ;  s.  c.  11  R  I.  638.  A  state  cannot  by  stat¬ 
ute  provide  that  certain  state  officers  are  ineli¬ 
gible  to  a  federal  office;  1  Bartl.  167,  619. 

*  Duelling  has  been  made  in  some  states  a 
disqualification  for  office  ;  see  Duelling.  In 


opinion  las 

been  questioned  in  a  note  to  that  case;  see 

Ma“«en  in  the  absence  of  any 

2«  Wis.  96.  And  members  elect  to  congress, 

wbo  were  ineligible  on  account  ot  participa- 
tion  in  the  rebellion,  have  been  admitted  to 
a  seat,  their  disqualification ' 
sequently  removed ;  McCrary, .Elect.  • 

'  As  to’  the  effect  of  the  ineligibility  of  the 
candidate  having  the  highest  number  of  vote, 
see  Election. 

ELIGIBLE.  This  term  retoes .  t ^  he 
capacity  of  hold  ng  as  well  J  that  fb  j 
elected  to,  an  office;  15  lnd.  32/. 

Cal.  117;  3  Nev.  566. 

ELISORS.  In  Praetice.  Two  peisons 

appointed  by  the  court  to  return £ J  J  chal. 

tK  sheriff  and  the  coroner  n^  ^ 

lenged  as  incompetent ,  >  diivcted  to 

elisors  return  the  wnt  of  ,  names,  and 

them,  with  a  panel  ot  th '  J  being  allowed 
their  return  is  final,  no  f35 .  i  Cow.  32 ; 

to  their  array.  3  ^ 

3  id.  296.  urwTth 

ELL.  A  measure  wWch 

In  old  Enelish  the  uord  ^  Naturo 

sense  it  stiff  retains  m 
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has  no  standard  of  measure.  The  cubit,  the  ell, 
the  span,  palm,  hand,  finger  (being  taken  from 
the  individual  who  uses  them),  are  variable 
measures.  So  of  the  foot,  pace,  mile,  or  mille 
passuwn .  See  Report  on  Weights  and  Measures, 
by  the  secretary  of  state  of  the  United  States, 
Feb.  22,  1821. 

ELOGIUM  (Lat.).  In  Civil  Law.  A 

will  or  testament. 

ELOIGNE.  In  Practice.  (Fr.  Eloigner, 
to  remove  to  a  distance ;  to  remove  afar  ofl'.) 
A  return  to  a  writ  of  replevin,  when  the 
chattels  have  been  removed  out  of  the  way  of 
the  sheriff’. 

ELONGATA.  In  Practice.  The  re¬ 
turn  made  by  the  sheriff*  to  a  writ  of  replevin, 
when  the  goods  have  been  removed  to  places 
unknown  to  him.  See,  for  the  form  of  this 
return,  Wats.  Sher.  Appx.  c.  18,  s.  3,  p. 
454 ;  3  Bla.  Com.  148. 

On  this  return  the  plaintiff  is  entitled  to  a 
capias  in  withernam.  See  Withernam; 
M  ats.  Sher.  300,  301.  The  word  dloignd  is 
sometimes  used  as  synonymous  with  elongata. 

ELONGATUS.  The  sheriff’s  return  to  a 
writ  de  homine  replegiando,  q.  v. 

ELOPEMENT.  The  departure  of  a  mar¬ 
ried  woman  from  her  husband  and  dwelling 
with^an  adulterer.  Cowel ;  Blount;  Tomlin. 

While  the  wife  resides  with  her  husband 
and  cohabits  with  him,  however  exception¬ 
able  her  conduct  may  be,  yet  he  is  bound  to 
provide  her  with  necessaries  and  to  pay  for 
them ;  but  when  she  elopes,  the  husband  is 
no  longer  liable  for  her  alimony,  and  is  not 
bound  to  pay  debts  of  her  contracting  when 
the  separation  is  notorious;  and  whoever 
gives  her  credit  does  so,  under  these  circum¬ 
stances,  at  Ins  peril;  Chitty,  Contr.  49  •  4 
Esp.  42  ;  3  Pick.  289 ;  1  Stra.  647,  706*;  6 
Term,  603;  11  Johns.  281;  12  id  9qq  • 
Bull.  Ns  P.  135;  Stark.  Ev.’pt  4  p.  699! 
It  has  been  said  that  the  word  has  no  h-mil 
sense;  2  W  Blacks,.  ,080;  b„i 
quently  used,  as  is  here  shown,  with  a  pre¬ 
cisely  defined  meaning.  An  action  may  be 
maintained  by  the  husband,  against  a  third 
person,  for  enticing  away  his  wife,  where 
nothing  in  the  nature  of  criminal  convey! 
tion  is  alleged.  Bish.  Mar.  &  L>.  *  625 
and  cases  there  cited.  *  bzo-bl 8, 


ELSEWHERE.  In  another  place 
Where  one  devises  all  his  lonn  a  t>  * 

three  distinct  towns,  and  e&ew/wvand  C, 

of  much  greater  value  than  those  inA  n d  h*,n£fi 
in  another  county,  the  lands  in  the  B’  U<  C’ 
were  decreed  to  pass  by  the  work  Founty 

and  by  Lord  Chancellor  Kine  n«i  ,  s,ewllcrc  5” 
mond,  C.  J.,  and  other  judges  Ray_ 

where”  was  adjudged  to  be  till  7®  W0I*d  “  else- 
testator  liad  said  he  devised  all  h**1?0  as  ^  Uic 
three  towns  particularly  menti0nIVailti8  in  tlle 
other  place  whatever.  3  p.  Wrn<5  any 

Chanc.  Prec.  202  ;  1  Vern.  4  ,,  See,  also, 

3  Atk.  492  ;  Cowp.  360,  808  ;  5  fcot?  A  560  i 
1  East,  456.  ’  rown»  p-  C.  496 ; 

As  to  the  effect  of  the  word  <<  i 
the  case  of  lands  not  purchased  at  ^?wh?re’r  in 
making  the  will ;  see  3  Atk  ‘>54  .  VwG  tim°  °f 

'  >  «  Ventr.  351 


As  to  the  construction  ofthT^TT 
where”  m  .hippreg  article, ;  «e  2  G.u  " 

BLUVIONES.  Spring-tide,. 
EMANCIPATION.  An  act  hv  „,i  • , 

person  who  was  once  in  the  power  of  S'J  a 
is  rendered  free.  A  *  an°ther 

This  is  of  importance  mainly  in  relating  . 
the  emancipation  of  minors  from  tk,  1  to 
control.  See  3  Terre, 

479;  3  East,  276  ;  10  id.  88;  11  Vi  o  o’ 
477.  See  Cooper,  Justin.  441,  480  •  2  1)  ,  ’ 
57,  58;  La.  Civ  Code,  Art’.  867  , 
h  errifere,  D,c.  de  Junsp.  Emancipation.  L 
Manumission.  l 

EMANCIPATION  PROCLAMA 
TION.  See  Bondage. 

EMBARGO.  A  proclamation  or  order 
of  state,  usually  issued  in  time  of  war  or 
threatened  hostilities,  prohibiting  the  depart- 
ure  of  ships  or  goods  from  some  or  all  the 
ports  of  such  state,  until  further  order.  2 
Wheat.  148. 

The  detention  of  ships  by  an  embargo  is 
such  an  injury  to  the  owner  as  to  entitle  him 
to  recover  on  a  policy  of  insurance  against 
“arrests  or  detainments.”  And  whether  the 
embargo  be  legally  or  illegally  laid,  the  injury 
to  the  owner  is  the  same,  and  the  insurer  is 
equally  liable  for  the  loss  occasioned  by  it. 
Marsh.  Ins.  b.  1,  c.  12,  s.  5 ;  1  Kent,  60;  1 
Bell,  Diet.  517. 

An  embargo  detaining  a  vessel  at  the  port 
of  departure,  or  in  the  course  of  the  voyage, 
does  not  of  itself  work  a  dissolution  of  a 
charter-party,  or  of  the  contract  with  the 
seaman.  It  is  only  a  temporary  restraint  im¬ 
posed  by  authority  for  legitimate  political  pur¬ 
poses,  which  suspends  for  a  time  the  perform¬ 
ance  of  such  contracts,  and  leaves  the  rights 
of  parties  untouched;  1  Bell,  Diet.  517 ;  8 
Term,  259;  5  Johns.  308;  7  Mass.  325;  3 
B.  &  P.  405-434;  4  East,  546-566;  Twiss’ 
Law  of  Nations,  Part  ii.  s.  12. 

EMBEZZLEMENT.  In  Criminal  Law. 
1  he  fraudulent  appropriation  to  one’s  own  use 
of  the  money  or  goods  entrusted  to  one’s  care 
by  another ;  40  JN.  Y.  Super.  Ct.  41. 

The  principles  of  the  common  law  not  be¬ 
ing  found  adequate  to  protect  general  owners 
against  the  fraudulent  conversion  of  propert) 
by  persons  standing  in  certain  fiduciary  rela¬ 
tions  to  those  who  were  the  subject  ot  their 
peculations,  certain  statutes  have  been  enact¬ 
ed,  as  well  in  England  as  in  this  country,  cre¬ 
ating  new  criminal  offences  and  annexing  0 
them  their  proper  punishments.  The  gem  ra 
object  of  these  statutes  doubtless  was  to  eni- 
arace,  as  criminal  offences  punishable  by  l11?’ 
certain  cases  where,  although  the  moral  glIJ 
was  quite  as  great  as  in  larceny,  yet  the  tec  ^ 
meal  objection  arising  from  the  fact  ot  a  P° 
session  lawfully  acquired  by  the  party  scree  m 
him  from  punishment.  2  Mete.  Mass.  *  0 
9  id.  142. 

Embezzlement  being  a  statutory  °^nC^ 
reference  must  be  had  to  the  statutes  ot 
jurisdiction  for  the  classes  of  persons  aI 


embezzlement 
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emblements 


It  lias  been  held 


..flfectcd  by  them 

Pr<V  may  be  embezzlement  of  commer- 
[h*t  there  5  lowa,  102  ;  and  of  a  mort- 
cild security.  502.  and  by  public  officers 

gage?  firliiciarv  relation  as  such;  10 
Seell  Allen,  438  ; 


v er,  to  sow 
and  sown), 
and 


EMBLEMENTS  (Fr.  embler ,  or  embla- 
***•-  tn  corn.  The  profits  of  the 

1  he  right  of  a  tenant  to  take 


Gray, 173 ;  ;y5  Wend.’  581  ;  86  Penn.  416  ; 

11  «•  *?,’.  «  Bow.  Fr.  5»  ;  2  Bish.  Cr.  L. 

2>  Mmn.  67 ,  o  11U 

§  Sf;aUincr  Is  requisite  to  constitute  a  larceny  ; 

A  T  . lament  is  in  substance  and  essen- 
»“  emby  aggravated  rather  than  pal- 

# b v  the  violation  of  a  trust  or  contract, 
WJ  bein,T.  like  larceny,  a  trespass. 
The  ^ministration  of  the  common  law  has 
wn  not  a  little  embarrassed  m  discriminating 
Kwo  offences.  But  they  are  so  far  distinct 
!  their  character  that,  under  an  indictment 
eharmn"  merely  a  larceny,  evidence  ot  em¬ 
bezzlement  is  not  sufficient  to  authorize  a 
conviction ;  and  in  cases  ot  embezzlement  the 
proper  mode  is  to  allege  sufficient  matter  in 
the  indictment  to  apprise  the  defendant  that 
the  charge  is  for  embezzlement.  And  it  is 
often  no  less  difficult  to  distinguish  this  crime 
from  a  mere  breach  of  trust.  Although  the 
statutes  declare  that  a  party  shall  be  deemed 
to  have  committed  the  crime  ot  simple  lar¬ 
ceny,  yet  it  is  a  larceny  of  a  peculiar  charac¬ 
ter,  and  must  be  set  forth  in  its  distinctive  char¬ 
acter;  8  Mete.  247  ;  9  id.  138  ;  9  Cush.  284  ; 
82111.  4  25  ;  26  Ohio  St.  265. 

When  money  is  embezzled,  the  owner  has  a 
right  to  settle  as  for  an  implied  contract,  and 
such  settlement  is  no  bar  to  a  criminal  prosecu¬ 
tion;  66  N.  Y.  526. 

^hen  an  embezzlement  of  a  part  of  the 
cargo  takes  place  on  board  of  a  ship,  either 
from  the  fault,  fraud,  connivance,  or  negli¬ 
gence  of  any  of  the  crew,  they  are  bound  to 
contribute  to  the  reparation  of  the  loss,  in 
proportion  to  their  wages.  So  too  the  em¬ 
bezzlement  of  property  saved  is  a  bar  to  sal- 
vagc.  AY  hen  the  embezzlement  is  fixed  on 
?nf  ^dividual,  he  is  solely  responsible;  when 
!  18  by  the  crew,  or  some  of  the  crew, 
the  particular  offender  is  unknown,  and. 


and  carry  away,  after  his  tenancy  has  ended, 
such  annual  products  of  the  land  as  have  re¬ 
sulted  from  his  own  care  and  labor.  T 
term  is  also  applied  to  the  crops  themselv 
Co.  Litt.  55  b ;  4  H.  &  J.  139 ;  3  B.  &  A 
64  Penn.  134;  Brown,  Die. 
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The 

es. 

Aid. 


/*  i 

rom  the  circumstances  of  the  case,  strong 
P^sumptions  of  guilt  apply  to  the  whole 
JV)  all  must  contribute.  The  presumption 
^ifljMcence  is  always  in  favor  of  the  crew ; 
ljsL  J0  of  the  parties  must  be  estab- 
can  V  ^ey°nd  all  reasonable  doubt  before  they 
4R  T>^U#lre<^  contribute;  l  Mas.  104; 
241*.  u  3  Johns.  17;  l  Marsh.  Ins. 

S  ^r.  Index  ’>  Weskett,  Ins.  194 ; 

Hard.  529;  Parsons  on  Ship- 
otr*  t,  Index. 

acts  Prov^s^°ns  are  made  bv  several 

arm8  ^on?r.ess  against  the  embezzlement  ot 
Pr°pmvU?ltl0n^  aiu^  habiliments  of  war, 
J^cious  8  °re^  Public  storehouses,  letters, 
ofy}  acta  Iilelals’  an(l  coins  from  the  mint, 
li  §  >«•  ‘  Story,  V. 

8  APr-  20*  1818,  3  id.  1715; 


•  J  - 7  -  ~  w 

It  is  a  privilege  allowed  to  tenants  for  life,  at 
will,  or  from  year  to  year,  because  of  the  uncer¬ 
tainty  of  their  estates  and  to  encourage  hus¬ 
bandry.  If,  however,  the  tenancy  is  for  years, 
and  its  duration  depends  upon  no  contingency, 
a  tenant  wheu  he  sows  a  crop  must  know  whether 
his  term  will  continue  long  enough  for  him  to 
reap  it,  and  is  uot  premitted  to  re-enter  and  cut 
it  after  his  term  has  ended ;  4  Bingh.  202 ;  10 
.Johns.  361 ;  5  Halst.  128. 

This  privilege  extends  to  cases  where  a 
lease  has  been  unexpectedly  terminated  by 
the  act  of  God  or  the  law ;  that  is,  by  some 
unforeseen  event  which  happens  without  the 
tenant’s  agency ;  as,  if  a  lease  is  made  to 
husband  and  wife  so  long  as  they  continue  in 
that  relation,  and  they  are  afterwards  di¬ 
vorced  by  a  legal  sentence,  the  husband  will 
be  entitled  to  emblements ;  Oland’s  rase  5 
Co.  1 1 6  b.  A  similar  result  will  follow  if  the 
landlord,  having  the  power,  terminates  the 
tenancy  by  notice  to  quit ;  Cro.  Ehz.  46  . 
See  other  cases  of  uncertain  duration,  9 
Johns.  112;  8  Viner.  Abr.  364;  3  Penn. 
496  But  it  is  otherwise  if  the  tenancy  is 
determined  by  an  act  of  the  tenant  which 
works  a  forfeiture ;  as  if,  being  a  woman  she 
has  a  lease  for  a  term  of  years  provided  she 
remains  so  long  single,  and  she  temimates^ 

landlord  who  re-enters  for  a  forfeiture  takes 
the  emblements ;  7  Bingh.  15.  of 

All  such  crops  f‘n  bestowed 

things  return  the  la  or  !  r  become  the 

T"  of  grain, 

subject  ot  d  annual  roots, 

peas,  beans,  hemp,  mix,  and  pota- 

si  3*3 

and  trees  not  “"““''"J”1  “mowing,  even 
trees,  although  npe,  and  c  ^  clo|er,  al- 
if  ready  to  cut,  or  a  second  P  d  of 

though  the  first  crop  taken  of  cultiva¬ 

te^ term  did  not  repay  the  expense ^  _ 


id, 


1825, 

2006. 


3  id.  1991 ;  Meh.  3,  1825,  § 


1  not  repay  tne  .  of  em- 

tion,  do  not  fall  ^ 

jiirA  “'t!  T,jlI,rfl 

T-45Wf«-‘2rjs^.s‘r 

entitled  to  emblements  5(.ular  districts, 

custom  of  the  country,  "  F  ^  ^p  a  crop 

he  may  be  allowed  to _  *  lease  has  expire d 

partfes  to  .  W stipulation ;  but  in 

| ‘such  matters  byanc-M 
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the  absence  of  such  stipulation  it  is  to  be  un¬ 
derstood  that  every  demise  is  open  to  expla¬ 
nation  by  the  general  usage  of  the  country 
where  the  land  lies,  in  respect  to  all  matters 
about  which  the  lease  is  silent ;  and  every  per¬ 
son  is  supposed  to  be  cognizant  of  this  custom 
and  to  contract  in  reference  to  it ;  2  Pet.  138  ; 
5  Binn.  285.  The  rights  of  tenants,  therefore, 
with  regard  to  the  away-going  crop, will  dif¬ 
fer  in  different  sections  of  the  country  :  thus, 
in  Pennsylvania  and  New  Jersey  a  tenant  is 
held  to  be  entitled  to  the  grain  sown  in  the 
autumn  before  the  expiration  of  his  lease,  and 
coming  to  maturity  in  the  following  summer ; 
2  W.  &  S.  22 ;  54  Penn.  142  ;  2  South.  460  ; 
13  Conn.  59;  24  N.  J.  L.  89;  while  in  Del¬ 
aware  the  same  custom  is  said  to  prevail  with 
respect  to  wheat,  but  not  as  to  oats  ;  1  Harr. 
Del.  522. 

Of  a  similar  nature  is  the  tenant’s  right  to 
remove  the  manure  made  upon  the  farm  dur¬ 
ing  the  last  year  of  the  tenancy.  Good  hus¬ 
bandry,  which,  without  any  stipulation  there¬ 
for,  is  always  implied  by  law,  requires  that  it 
should  either  be  used  by  the  tenant  on  the 
farm,  or  left  by  him  for  the  use  of  his  succes¬ 
sor  ;  and  such  is  the  general  rule  on  the  sub¬ 
ject  in  England  as  well  as  in  this  country  ;  15 
Wend.  169 ;  2  Hill,  N.  Y.  142 ;  2  N.  Chipm. 
115  ;  1  Pick.  371.  A  different  rule  has  been 
laid  down  in  North  Carolina;  2  Ired.  326: 
but  it  is  clearly  at  variance  with  the  whole 
current  of  American  authorities  upon  this 
point.  Straw,  however,  is  incidental  to  the 
crop  to  which  it  belongs,  and  may  be  removed 
in  all  cases  where  the  crop  may  be  ;  22  Barb. 
568 ;  1  W.  &  S.  509. 

There  are  sometimes,  also,  mutual  privi¬ 
leges,  in  the  nature  of  emblements,  which  are 
founded  on  the  common  usage  of  the  neigh¬ 
borhood  where  there  is  no  express  agreement 
to  the  contrary,  applicable  to  both  outgoing 
and  incoming  tenants.  Thus,  the  outgoing 
tenant  may  by  custom  be  entitled  to  the  privi¬ 
lege  of  retaining  possession  of  the  land  on 
which  his  away-going  crops  are  sown,  with 
the  use  of  the  barns  and  stables  for  housing 
and  carrying  them  away ;  while  the  incoming 
tenant  has  the  privilege  of  entering  during  the 
continuance  of  the  old  tenancy  for  the  pur¬ 
poses  of  ploughing  and  manuring  the  land. 
But,  independent  of  'any  custom,  every  ten¬ 
ant  who  is  entitled  to  emblements  has  a  right 
of  ingress,  egress,  and  regress  to  cut  and  carry 
them  away,  and  the  same  privilege  will  belong 
to  his  vendee,  — neither  of  them,  however^ 
having  any  exclusive  right  of  possession.  See 
46  Barb.  278  ;  Tayl.  Landl.  &  T.  §  543. 

EMBRACEOR.  In  Criminal  Law.  He 

who.  when  a  matter  is  on  trial  between  party 
and  party,  comes  to  the  bar  with  one  of  the 
parties,  and,  having  received  some  reward  so 
to  do,  speaks  in  the  case  or  privily  labors  the 
jury,  or  stands  there  to  survey  or  overlook 
them,  thereby  to  put  them  in  fear  and  doubt 
ot  the  matter.  But  persons  learned  in  the  law 
may  speak  in  a  case  for  their  clients.  Co 
Litt.  369  ;  Tenues  de  la  Ley. 


EMBRACERY.  In  Criminal  Law  \ 

attempt  to  corrupt  or  influence  a  jury  0r  ** 
way  incline  them  to  be  more  favorable  to^ 
side  than  to  the  other,  by  money,  promis?6 
threats,  or  persuasions,  whether  the  juror  o’ 
whom  such  attempt  is  made  give  any  verdirt 
or  not,  or  whether  the  verdict  be  true  or  f»U. 
Hawk.  H.  Cr.  259;  Bacon,  Abr.  JuneT\1 
3  ;  Co.  Litt.  157  b,  3G9  a;  Hob.  294-  j)v 
84  a,  pi.  19;  Noy,  102:  1  Stra.  643-  ji 
Mod.  Ill,  118;  5  Cow.  503;  2  Ncv.  268- 
Day,  260. 

EMENDA  (Lat.),  Amends.  That  which 
is  given  in  reparation  or  satisfaction  for  a  tres¬ 
pass  committed ;  or,  among  the  Saxons,  a 
compensation  for  a  crime.  Spelman,  Gloss. 

EMENDALS.  In  English  Law.  This 
ancient  word  is  said  to  be  used  in  the  accounts 
of  the  inner  temple,  where  so  much  in  emen- 
dals  at  the  foot  of  an  account  signifies  so  much 
in  bank,  in  stock,  for  the  supply  of  emergen¬ 
cies.  Cunningham,  Law  Diet.  But  Spelman 
says  it  is  what  is  contributed  for  the  reparation 
ot  losses.  Cowel. 


EMEMDATIO  PANIS  ET  CEREVI- 

SI JE.  The  power  of  supervising  and  correct¬ 
ing  the  weights  and  measures  of  bread  and 

O  o 

ale.  Cowel. 


EMIGRANT.  One  who  quits  his  country 
for  any  lawful  reason,  with  a  design  to  settle 
elsewhere,  and  who  takes  his  family  and  pro¬ 
perty,  if  he  has  any,  with  him.  ^  attel,  b. 
1,  c."  19,  §  224. 

EMIGRATION.  The  act  of  removing 
from  one  place  to  another. 

It  is  sometimes  used  in  the  same  sense  as 
expatriation  ;  but  there  is  some  difference  in 
the  signification.  Expatriation  is  the  act  o 
abandoning  one’s  country ;  while  emigration 
is,  perhaps  not  strictly,  applied  to  the  act  o 
removing  from  one  part  of  the  country  to  an¬ 
other.  See  2  Kent,  34,  44. 


EMINENCE.  A  title  of  honor  given  to 
cardinals. 

EMINENT  DOMAIN.  The  power  to 
take  private  property  lor  public  use.  6  0 


536 


The  superior  right  of  property 


in  a  sov< 


IUI  v*  I"  .  A .. 

...  «  c^/ereignty,  by  which  private  Pr0lu^'_ 
may  in  certain  cases  be  taken  or  its  u>e  c 
trolled  for  the  public  benefit,  without  rt^ 
to  the  wishes  of  the  owner.  #  r 
The  highest  and  most  exact  idea  o 
perty  remaining  in  the  government,  or  1  ^ 

aggregate  body  of  the  people  in  tbetf  ^  ^ 
reign  capacity,  giving  a  right  to  rt.  ^ 
possession  of  the  property  in  the  manm^  ^ 
reeted  by  the  constitution  and  the  laws  ^  ^ 
state  whenever  the  public  good  require 
3  Paige,  Ch.  73.  #  .  ;j0r- 

There  seems  to  be  no  objection t0 1  ^uCh 
ing  the  right,  theoretically  at  least,  as  s  tjie 
of  the  original  proprietorship  y^n- 

sovereign  power  in  granting  lands  ^ 
chises  to  individuals  or  corporation*  ^  r[etor- 
the  common-law  theory  of  original  pr°P 


emission 
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eaiprestito 


vails-  An  analogical  arrangement  at 

S'''P  l-n  su.,port  of  this  view  is  derived  irom 
1flS 'ible  examination  and  explanation  of  the 
th?  -  o(-  the  jus  publicum  given  in  7  Cush. 


90, 


See,  also,  the  remarks  of  Daniell,  J. 

It  is°well  settled  that  the  power  exists  only 
•n  ,.(,ses  where  the  publie  exigency  demands 
"  exercise.  See  remarks  of  Woodbury,  JM 
and  cases  cited  by  him,  6  How.  545. 

But  the  practice  of  all  the  states  and  of  the 
Federal  government,  since  this  decision,  in  con¬ 
demning  land  for  purposes  of  public  convenience 
but  not  necessity,  has  been  so  frequent  that  the 
legislative  control  over  the  necessity  and  the  par¬ 
ticular  location  is  almost  universally  conceded. 
Mills,  Em.  Dorn.  §  11. 

This  ri<dit  is  distinguished  from  public  do¬ 
main,  which  is  property  owned  absolutely  by 
the  state  in  the  same  manner  as  an  individual 
holds  his  property;  37  Am.  Jur.  121;  2 
Kent,  339;  3  Yerg.  Tenn.  389;  6  How. 
540. 


It  may  be  considered  settled  that  the  exercise 
of  the  right  is  not  justifiable,  where  the  statute 
fails  to  provide  compensation  ;  and  the  courts 
will,  in  general,  substantially  declare  such  an 
act  unconstitutional ;  2  Kent,  339  n. ;  dicta  in  4 
Term,  794;  1  Rice,  383  ;  3  Leigh,  337  ;  44  N.  H. 
143 ;  47  Me.  345 ;  18  Tex.  585  ;  21  Ohio  St.  667  ; 
26  Ill.  436.  See  contra ,  3  Hill,  S.  C.  100.  This 
compensation  must  be  in  money ;  2  Mass.  125 ; 
2  Dali.  304 ;  44  Cal.  51 ;  66  111.  329  ;  39  N.  J.  L. 
665. 


Pet.  410,  432 ;  11  id.  257.  Story,  Const.  §  1358. 
See  Bills  of  Credit. 


EMMENAGOGUES.  In  Medical  Ju¬ 
risprudence.  The  name  of  a  class  of  medi¬ 
cines  which  are  believed  to  have  the  power 
of  favoring  the  discharge  of  the  menses. 
These  are  “  savine  (see  Juniperus  Sabina ), 
black  hellebore,  aloes,  gamboge ,  rue,  madder, 
stinking  goosefoot  ( chenopodium  olidum),  gin 
and  borax,  and  for  the  most  part  substances 
which,  in  large  doses,  act  as  drastic  purga¬ 
tives  or  stimulating  diuretics.’ ’  They  are 
sometimes  used  for  the  criminal  purpose  of 
producing  abortion  (q.  v.).  They  always  en¬ 
danger  the  life  of  the  woman.  1  Beck,  Med. 
Jur.  316 ;  Dunglison,  Med.  Diet.;  Parr,  Med. 
Diet. ;  3  Paris  &  F.  Med.  Jur.  88  ;  Taylor’s 
Med.  Jur.  184. 


EMPEROR.  This  word  is  synonymous 
with  the  Latin  imperator :  they  are  both  de¬ 
rived  from  the  verb  imperare.  Literally,  it 
signifies  he  who  commands . 

Under  the  Roman  republic,  the  title  em¬ 
peror  was  the  generic  name  given  to  the  com- 
manders-in-chief  in  the  armies.  But  even 
then  the  application  of  the  word  was  re¬ 
strained  to  the  successful  commander,  who 
was  declared  emperor  by  the  acclamations  of 
the  army,  and  was  afterwards  honored  with 
the  title  by  a  decree  of  the  senate. 

It  is  now  used  to  designate  some  sovereign 
prince  who  bears  this  title.  AylifTe,  Pand. 


It  makes  no  difference  whether  corporeal 
property,  as  land,  or  incorporeal,  as  a  fran¬ 
chise,  is  to  be  affected  by  the  exercise  of  the 
right;  23  Pick.  360;  6  How.  529;  1  Rice, 
383  ;  11  N.  H.  19;  17  Conn.  454. 

h  or  a  full  discussion  of  this  subject,  see  6 
How.  529  ;  11  Pet.  420;  23  Pick.  361;  8 
H.  398;  10  id.  371  ;  11  id.  20;  17  Conn. 
454  i  3  Paige,  Ch.  73;  14  Wend.  51  ;  18  id. 
59;  3  Hill,  S.  C.  100;  8  Dana,  289;  5  W. 
^  S.  171 ;  2  Miss.  21  ;  4  Term,  794  ;  11 
Jje,gh,  75;  2  Kent,  239,  n. ;  and  a  very  full 
and  exhaustive  essay  upon  the  subject,  oy  J. 
B.  Thayer,  in  19  Host.  Law  Rep.  241,  301. 
^hlls,  Em.  Dorn.;  5  S.  L.  R.  n.  s.  1. 

EMISSION.  In  Medical  Jurispru- 
ence.  The  act  by  which  any  matter  wliat- 
cvi'r  jg  thrown  from  the  body:  thus,  it  is 

SUa*  to  say,  emission  of  urine,  emission  of 
semen,  etc. 

Emission  is  not  necessary  in  the  eommis- 
tt01}  °*  a  rape  to  complete  the  offence ;  1 
e,  p.  c.  628 .  4  c.  &  P.  24  9 ;  5  id.  297  ; 
ll(i •  2M  5  9  id.  31 ;  1  Const.  354 ;  Add.  143. 
ee  \  E-  P.  C.  436-440.  It  is,  however, 
^entail  in  sodomy;  12  Co.  36.  But  see 
1  Cas.  307.  * 

TO  EMIT.  To  put  out;  to  send  forth. 

stit^r  section  of  the  first  article  of  the  con- 
WhioLi  contains  various  prohibitions,  among 
bilie  J8  Ibe  following:  “  No  state  shall  emit 
ksiiA  emb  °f  credit  is  to 

C()  Pa!»r  intended  to  circulate  through  the 
W hir^1Unity  for  bs  ordinary  purposes,  as  money, 
11  paper  is  redeemable  at  a  future  day.  4 


tit.  23. 

EMPHYTEUSIS.  In  Civil  Law.  The 

name  of  a  contract,  in  the  nature  of  a  per¬ 
petual  lease,  by  which  the  owner  of  an  un¬ 
cultivated  piece  of  land  granted  it  to  another, 
either  in  perpetuity  or  for  a  long  time,  on 
condition  that  he  should  improve  it  by  build¬ 
ing,  planting,  or  cultivating  it,  and  should  pay 
for  it  an  annual  rent,  with  a  right  to  the 
grantee  to  alienate  it,  or  transmit  it  by  descent 
to  his  heirs,  and  under  a  condition  that  the 
grantor  should  never  re-enter  as  long  as  the 
rent  should  be  paid  to  him  by  the  grantee  or 
his  assigns.  Inst.  3.  25.  3 ;  18  Toullier,  n. 
144. 

EMPHYTEUTA.  The  grantee  under  a 
contract  of  emphyteusis  Of  emphyteosis.  Yicat, 
Voc.  Jur. ;  Calvinus,  Lex. ;  1  Hallarn,  c.  ii. 

p.  1. 

EMPLAZAMIENTO.  In  Spanish 
Law.  The  citation  given  to  a  person  by 
order  of  the  judge,  and  ordering  him  to  ap¬ 
pear  before  his  tribunal  on  a  given  day  and 
hour. 

EMPLOYE.  From  the  French.  A  term 
of  rather  broad  signification  for  one  who  is 
employed;  see  3  Ct.  Cl.  257,  260. 

EMPLOYED.  This  signifies  both  the 
act  of  doing  a  thing,  and  the  being  under  con¬ 
tract  or  orders  to  do  it.  14  Pet.  464,  475  ;  2 
Paine,  721,  745. 

EMPRESTITO.  In  Spanish  Law.  A 

loan.  Something  lent  to  the  borrower  at  his 
request.  Las  Partidas,  pt.  3,  tit.  18,  1.  70. 
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EMPTIO,  EMPTOR.  (Lat  emere ,  to 
buy).  Emptio,  a  buying.  Emptor,  a  buyer. 
Emptio  et  venditio,  buying  and  selling. 

In  Roman  Law.  The  name  of  a  contract 
of  sale.  Du  Cange;  Vicat,  Voc.  Jur. 

EN  AUTRE  DROIT  (Fr.).  In  the  right 
of  another. 

EN  DECLARATION  DE  SIMULA- 
TION.  A  form  of  action  used  in  Louisiana. 
It  is  one  of  revendication  ( q .  r.),  and  has  for 
its  object  to  have  the  contract  declared  judi¬ 
cially  a  simulation  and  a  nullity;  5  La.  Ann. 
1  ;  20  id.  169. 

EN  DEMEURE  (Fr.).  In  default.  Used 
in  Louisiana.  3  Mart.  La.  N.  s.  574. 

ENDOWED  SCHOOLS  ACTS.  In 
English  Law.  Beginning  with  the  stat.  3  & 
4,  Viet.  c.  77,  parliament  has  passed  a  series 
of  acts  for  improving  the  condition  of  and  ex¬ 
tending  the  system  of  education  in,  the  en¬ 
dowed  schools;  Moz.  &  W. 

EN  OWEL  MAIN  (L.  Fr.).  In  equal 
hand.  The  word  oicel  occurs  also  in  the 
phrase  owelty  of  partition.  See  1  Was  lib. 
It.  P.  427. 

EN  VENTRE  SA  MERE  (Fr.).  In  its 
mother’s  womb.  For  certain  purposes,  in¬ 
deed  for  all  beneficial  purposes,  a  child  en 
ventre  sa  mere  is  to  be  considered  as  in  being. 
Its  civil  rights  are  equally  respected  at 
every  period  of  gestation;  it  is  capable  of 
taking  as  a  legatee,  by  descent  or  under  a  mar¬ 
riage  settlement,  may  be  appointed  executor, 
may  have  a  guardian  assigned  to  it,  may  ob¬ 
tain  an  injunction  to  stay  waste;  Wharton’s 
Am.  Crim.  Law,  537  ;  *9  Mete.  Mass.  263. 
The  right  of  an  unborn  infant  to  take  property 
by  descent  or  otherwise  is  an  inchoate  right, 
which  will  not  be  completed  by  a  premature 
birth;  1  Bla.  Com.  130  n. ;  2  Paige,  35. 

ENABLING  POWERS.  A  term  used 
in  equity.  \\  hen  the  donor  of  a  power,  who 
is  the  owner  of  the  estate,  confers  upon  per¬ 
sons  not  seised  of  the  fee  the  right  of  creating 
interests  to  take  effect  out  of  it,  which  could 
not  be  done  by  the  donee  of  the  power  unless 
by  such  authority,  this  is  called  an  enabling 
power.  2  Bouv.  Inst.  n.  1628. 

ENABLING  STATUTE.  The  act  of  32 

Ilenry  A  III.  c.  28,  by  which  tenants  in  tail, 
husbands  seised  in  right  of  their  wives,  and 
others,  were  empowered  to  make  leases  for 
their  lives  or  for  twenty-one  years,  which  they 
could  not  do  before;  2  Bl4.  Com.  319;  Co. 
Litt.  44  a.  The  phrase  is  also  applied  to  any 
statute  enabling  persons  or  corporations  to  do 
what  before  they  could  not. 

ENACT.  To  establish  bv  law;  to  per¬ 
form  or  effect ;  to  decree.  The  usual  formula 
111  making  laws  is,  Be  it  enacted . 

ENAJENACION.  In  Spanish  Law 

act  b.v  w'nch  one  person  transfers  to  an’ 
55"  a  P:°I*«y,  either  gratuitously,  as  in 

«  XliiTT-  ”  l'v  r mi" 

e  case  ot  a  sale  or  an  exchange 


In  Mexican  Law.  This 
in  conveyancing  to  convey  the  1?, 
mere  servitude  upon  the  land  •  ofi V?'1  »ota 
ENCEINTE  (Fr.).  p^f  )**• 
stancy.  c  Jnt-  SeePKt0> 


NANCY. 

ENCLOSURE.  An  artificial  f<*r> 
one’s  estate;  39  Vt.  34,  326  -  t 
See  Close.  ’  i  36  \\ls.  4,_ 


See  Close. 

ENCOMIENDA. 


charge 


In  the  legislation  if  the  IndiaT* 
the  concession  of  a  certain  number  oflndZ 
for  the  purpose  of  instructing  them  in  ,h 
Christian  religion  and  defending  their  persoira 
and  property.  1 

ENCROACH.  To  gain  unlawfully  upon 
the  lands,  property,  or  authority  of  another: 
as  if  one  man  presseth  upon  the  grounds  of 
another  too  far,  or  if  a  tenant  owe  two  shill- 
ings  rent-service  and  the  lord  exact  three. 
So,  too,  the  Spencers  were  said  to  encroach 
the  king’s  authority.  Blount;  Plowd.  94  a. 
Quite  a  memorable  instance  of  punishment  for 
encroatdiing  (accroaching)  royal  power  took 
place  in  21  Edw.  III.  1  Hale,  PI.  Cr.  80. 
Taking  fees  by  clerks  of  the  courts  has  been 
held  encroaching.  1  Leon.  5. 

ENDOWMENT.  Now  generally  used 
of  a  permanent  provision  for  any  public  object, 
jis  a  school  or  hospital,  but  more  technically, 
of  the  -assigning  dower  to  a  woman,  or  the 
severing  of  a  sufficient  portion  for  a  vicar  to- 
wards  his  perpetual  maintenance ;  1  Bla.  t  om. 
387  ;  2  id.  135;  3  Steph.  Q<ul02i  27 
Me.  381 ; 

429,  451. 

ENEMY. 

her.  _  _ 

nation.  Anv  of  the  subjects  or  citizens  of  a 
state  in  amity  with  the  United  States, 
have  commenced  or  have  made  propara  ^ 
for  commencing  hostilities  against  the  1  ^ 

States,  and  also  the  citizens  or  su  , 
state  in  amity  with  the  United  States,  w 
in  the  service  of  a  state  at  war  1  ^ 

See  Salk.  635;  Bacon,  Abr.  Treason 
Pa.  St.  491.  ^on 

By  the  term  enemy  is  also  under^w  *  Tbe 
who  is  desirous  of  doing  injury  to  a  cia$ses 

Latins  had  two  terms  to  signify  too  they 

of  persons  :  the  first,  or  the  puyh  ate  enemy* 
called  hostis ,  and  the  latter,  or  the  p 

,  rule,  enter 

An  enemy  cannot,  as  a  general  ^  ^  ^ 
into  any  contract  which  can  be  en  .  ^  e> 
courts  of  law ;  but  the  rule  is  no  per- 

ceptions :  as,  for  example,  when  with 

mits  expressly  its  own  citizens  to  ^ 


Com.  99-102; 

32  N.  J.  L.  360;  4  Har.&M. 

_  A  nation  which  is  at  war  with 

A  citizen  or  a  subject  ot  sue  * 
•* - ot  » 


the  .enemy;  and  perhaps  aeon  jn<j;Y;dual 

saries,  or  for  money  to  enable  1  „  pet.  5$^ 
to  get  home,  might  be  enforce  1  i 

ENFEOFF.  To  make  a  gift  'fro**0 

real  hereditaments  to  another. 

MENT. 


ENFRANCHISE 
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^paNCHISB.  To  make  free;  toin- 
Bl??tman  in  a  society  or  body  politic. 

Cunningham,  Law  D.ct. 

rNFRANCHISBMENT.  Giving  free- 
„  npison.  Admitting  a  person  to  the 
Slolacify.  A  Je.uzer.of  England,  or 
irtv,‘  of  London,  is  said  to  be  enfranchised. 
*clt‘  a  villein  is  enfranchised  when  he  ob- 
grin's  freedom  from  his .lord.  Term*  de 

1  Lev-  n  Co-  91 i  Jacob’  LaW  DlCt* 

The  word  is  now  used  principally  either  of 

♦he  manumission  of  slaves  (q.  ».),  of  giving  to 
a  borough  or  other  constituency  a  right  to  re¬ 
turn  a  member  or  members  to  parliament,  or  of 
the  conversion  of  copyhold  into  freehold ; 
Moz.  &  W . 

enfranchisement  of  copy- 
hold.  The  change  of  the  tenure  by  which 
lands  are  held  from  "copyhold  to  freehold,  as 
by  a  conveyance  to  the  copyholder  or  by  a 
release  of  the  seignorial  rights.  1  Watk. 
Copy.  362;  1  Steph.  Com.  632,  645;  2  id. 
51. 

ENGAGEMENT.  In  French  Law.  A 

contract.  The  obligations  arising  from  a  quasi 
contract. 

The  terms  obligation  and  engagement  are  said 
to  be  synonymous,  17  Toullier,  n.  1 ;  but  the 
Code  seems  specially  to  apply  the  term  engage¬ 
ment  to  those  obligations  which  the  law  imposes 
on  a  man  without  the  intervention  of  any  con¬ 
tract,  either  on  the  part  of  the  obligor  or  the 
obligee;  art.  1370.  An  engagement  to  do  or 
omit  to  do  something  amounts  to  a  promise  ;  21 
N.J.L.369. 

engleshire.  a  law  was  made  by 
Canute,  for  the  preservation  of  his  Danes, 
that,  when  a  man  was  killed,  the  hundred  or 
town  should  be  liable  to  be  amerced,  unless 
it  could  be  proved  that  the  person  killed  was 
an  Englishman.  This  proof  was  called  Engle- 
shire.  It  consisted,  generally,  of  the  testi¬ 
mony  of  two  males  on  the  part  of  the  father 
0  mm  who  had  been  killed,  and  two  females 
417 .  Par*  b's  m°ther.  1  Hale,  PI.  Cr. 

5  4  Bla.  Com.  195:  Spelman,  Gloss. 

bee  Francigena. 

n (Fr.  gros .).  To  copy  the 
h and  T^t  ^  an  instrument  in  a  fair,  large 
v y  i*  write  out,  in  a  large,  fair  hand,  on 
*hi oh term  *s  applied  to  statutes, 
cient  ’  ,er  beinS  rea(l  an(l  acted  on  a  suiti¬ 
ng  ^Umb^r  times,  are  ordered  to  be  en- 
of  mat*  Al?ciently,  also,  used  of  the  process 
39  ^  ln8  the  indenture  of  a  fine.  5  Co. 

qii?^  LaTy-  To  buy  up  sucb  lar?e 

poly  an  article  as  to  obtain  a  mono- 

reas0noi!i  0r  ,tbe  Purpose  of  selling  at  an  un- 
Endiou  P^lce*  The  tendency  of  modern 
aPPlioat;  <lW !?  very  decidedly  to  restrict  the 
aS  :aV°n  of  the  h 


offence ’0f  a'  now  the  common  law 

lQ°<litv  u  i  ^ota^  engrossing  of  any  com- 
y  18  Polished  by  stat.  7  &  8  Viet.  c.  24. 


Merely  buying  for  the  purpose  of  selling  a*ain 
is  not  necessarily  engrossing,  n  East,  406  • 

15  id.  511.  See  4  Bla.  Com.  159,  n.,  for  the 
law  upon  this  subject. 

ENGROSSER,  One  who  engrosses  or 
writes  on  parchment  in  a  large,  fair  hand. 
One  who  purchases  large  quantities  of  any 
commodity  in  order  to  have  the  command  of 
the  market  and  to  sell  them  again  at  high 
prices. 

ENGROSSING.  The  offence  committed 
by  an  engrosser.  Writing  on  parchment  in  a 
large,  fair  hand.  See  Engross. 

ENITIA  PARS  (L.  Lat.).  The  part  of 
the  eldest.  Coke,  Litt.  166;  Bacon,  Abr. 
Coparceners  (C). 

When  partition  is  voluntarily  made  among 
coparceners  in  England,  the  eldest  has  the 
first  choice,  or  primer  election  ( q .  a.)  ;  and 
the  part  which  she  takes  is  called  enitia  pars. 
This  right  is  purely  personal,  and  descends : 
it  is  also  said  that  even  her  assignee  shall  en- 
l‘oy  it ;  but  this  has  been  doubted.  The  word 
enitia  is  said  to  be  derived  from  the  old  F rench 
eisne,  the  eldest ;  Bacon,  Abr.  Coparceners 
(C);  Keilw.  1  a,  49  a;  2  And.  21;  Cro. 
Eliz.  18. 

ENJOIN.  To  command;  to  require:  as, 
private  individuals  are  not  only  permitted, 
but  enjoined,  by  law,  to  arrest  an  offender 
when  present  at  the  time  a  felony  is  com¬ 
mitted  or  a  dangerous  wound  given,  on  pain 
of  fine  and  imprisonment  if  the  wrongdoer 
escape  through  their  negligence.  1  Hale,  11. 
Cr.  587  ;  1  East,  PI.  Cr.  298,  804;  Hawk. 
PI.  Cr.  b.  2,  c.  12,  s.  13 ;  Ry.  &  M.  93. 

To  command  or  order  a  defendant  m  equity 
to  do  or  not  to  do  a  particular  thing  }  wri 
of  injunction.  See  Injunction. 

ENLARGE.  To  extend:  as,  to  enlarge 
a  rule  to  plead  is  to  extend  the  time  during 
which  a  defendant  may  plead.  To  enlarge 

means,  also,  to  set  at  liberty :  as,  the  prisoner 
was  enlarged  on  giving  bail. 

ENLARGING.  Extending,  or  making 
more  comprehensive :  as,  an  enlarging  sta- 
Sr  which  is  one  extending  the  common 

>**•  .E'tfn£wh«A:ShtT“«f»r 

m,  ‘with  remainder  to  B.  and  his  hem  and 
B.  releases  his  estate  to  A.,  2  Bla. 

ENLISTMENT.  The  act  ofmakinga 
contract  to  serve  the  governmentm 

dinate  capacity,  either  i  dyan  enpist_ 

The  contract  so  made  is  aho  cal  en_ 

meat.  Sec,  as  to  the  power  of  ntun^  i 

list,  4  Bing.  487  ;  o  ‘Rafted  man  is  said 
&  R.  87  ;  11  id-  93-  ,  ^  drafvolunteer,  but 
to  be  “enlisted  as  ‘  one  entering  the 
the  term  does  not  apply  )  Mass<  282 ;  48 

army  under  a  commissioi,  2  Sprague, 

N.  A.  280.  See  8  Auu 

103.  Wrongs.  It  occurs 

ENORMIA  (Lat. ).  le^ding,  where, 

in  the  old  Lat'!'  fr  tion  of  the  wrougs  done 
after  a  specific  aUegauo 


ENQUETE 


592 


ENTRY 


by  the  defendant,  the  plaintiff  alleges  gener¬ 
ally  that  the  defendant  did  alia  enormia 
(other  wrongs),  to  the  damage,  etc.  2  Greenl. 
Ev.  §  278;  1  Chitty,  PL  397.  See  Alia 
Enormia. 

ENQUETE  or  ENQUEST.  In  Canon 
Law.  An  examination  of  witnesses  in  the 
presence  of  a  judge  authorized  to  sit  for  this 
purpose,  taken  in  writing,  to  be  used  as  evi¬ 
dence  in  the  trial  of  a  cause.  The  day  of 
hearing  must  be  specified  in  a  notice  to  the 
opposite  party ;  9  Low.  C.  392.  It  may  be 
opened,  in  some  cases,  before  the  trial;  10 
Low.  0.  19. 

ENROLL.  To  register;  to  enter  on  the 
rolls  of  chancery,  or  other  courts ;  to  make  a 
record. 

ENROLMENT.  In  English  Law.  The 

registering  or  entering  on  the  rolls  of  chan¬ 
cery,  king’s  bench,  common  pleas,  or  exche¬ 
quer,  or  by  the  clerk  of  the  peace  in  the  re¬ 
cords  of  the  quarter  sessions,  of  any  lawful 
act:  as,  a  recognizance,  a  deed  of  bargain 
and  sale,  and  the  like.  Jacob,  Law  Diet. 
Eor  the  terms  “enrolment”  and  “registra¬ 
tion”  as  used  in  the  United  States  merchant 
shipping  laws,  see  Rev.  Stat.  tit.  50  ;  3  Wall 
266. 

ENS  LEGIS.  A  being  of  the  law.  Used 
of  corporations. 

ENTAIL.  A  fee  abridged  or  limited  to 
the  issue,  or  certain  classes  of  issue,  instead  of 
descending  to  all  the  heirs.  1  Washb.  R.  P. 
66  ;  Cowel ;  2  Bla.  Com.  112,  n. 

To  restrict  the  inheritance  of  lands  to  a 
particular  class  of  issue.  1  Washb.  R.  p. 
66;  2  Bla.  Com.  113.  See  Estates  Tail. 

ENTENCION.  In  Old  English  Law. 

I  he  plaintiff’s  declaration. 


.  ENTER.  To  go  upon  lands  for  the  pur¬ 
pose  of  taking  possession  ;  to  take  possession, 
in  a  strict  use  of  terms,  entry  and  taking  pos¬ 
session  would  seem  to  be  distinct  parts  of  the 
same  act;  but,  practically,  entry  is  now 
merged  in  diking  possession.  1  Washb.  It. 
l .  10,  32;  Steam,  Real  Act.  2. 

l  o  cause  to  be  put  d°"  "  upon  tlic  record, 
or  the T'T  “i?ld  f°  enter  llis  appearance. 

ance.16  Cfc" 

» T»°r.  uut ’  ,sr&  zrro- 

deamions  from  the  army  or  navy  «  ““2 
Of  the  U uited  States,  is  punishable  with  fine 
and  imprisonment.  Rev.  Stat.  1553 

vGfvT  5455’  6525‘  See  Mastkk  and  Sek- 

tl  ,T!iat  wl,ich  is  not  divided  • 

that  which  is  whole.  ’ 

When  a  contract  is  entire,  it  must  i„ 

SnCHl  •’  bei  fuHy  Pftrformed  the  party 

tan  claim  the  compensation  which  was  to  havl 

,W  P^d  to  him  :  for  example,  when  a  man 

eoTbe  en;SrfTl"r  ‘r  °"e  )e?r’  l,e 

ntitlcd  to  leave  lum  any  tune  before 


for  the  time  unfess^uly1,^11”1  Compens^ 
19  id.  337  ;  6  II.  &  J.  3854  ’,15  Jolins.  224 ' 

tire  if  the  consideration  be  siL?ntract » e* 
notwithstanding  the  subject  of  etiarid  en,ire. 
consist  of  several  distinct  toL?*  COntra« 
Cont.  517.  See  Divisible  5  2  ***. 

An  entire  day  is  an  undivided  , 

midnight  to  midnight;  43  Al.,  fro® 

words  “entire  usef  benef*,^  t  ’s  * 
deed  for  the  benefit  of  a  mamvJ  trust 
have  been  construed  as  equivalent  to?3?’ 
and  separate  use;”  3  Ired.  En  4I4  V,-e 
tenancy  “  is  contrary  to  several  tenancy!' 
mfymg  a  sole  possession  in  one  man,  3bS 
tlie  other  s.gmheth  joint  or  common  in  more' ” 


ENTIRETY  This  word  denotes  the 
whole,  in  contradistinction  to  moiety,  which 
denotes  the  halt  part.  A  husband  and  wife 
when  jointly  seised  of  land,  are  seised  by  en. 
tireties,  per  tout  and  no t  per  my  et  per  tout,  as 
joint  tenants  are.  Jacob,  Law  Diet. ;  2  Kent, 
132.  See  Per  Tout  et  non  Per  My. 

ENTREGA.  In  Spanish  Law.  De¬ 
livery. 

ENTREPOT.  A  warehouse.  A  maga¬ 
zine  where  goods  are  deposited  which  are  to 
be  again  removed. 

ENTRY.  In  Common  Law.  The  act 

of  setting  down  the  particulars  of  a  sale,  or 
other  transaction,  in  a  merchant's  or  trades¬ 
man’s  account-books :  such  entries  are,  in 
general,  prima  facie  evidence  of  the  sale  and 
delivery,  and  of  work  done ;  but  unless  the 
entry  be  the  original  one,  it  is  not  evidence. 
See  Short  Entry,  Single  Entry. 

The  submitting  to  the  inspection  of  officers 
appointed  by  law,  who  have  the  collection io 
the  customs,  goods  imported  into  the  Uni  c 
States,  together  with  a  statement  or  descrip¬ 
tion  of  such  goods,  and  the  original  invoi 
of  the  same,  for  the  purpose  ol  estinia 
the  duties  to  be  paid  thereon.  „ 

The  act  of  March  2,  1799,  s.  TV 
U.  S.  Laws,  606,  and  the  act  ot  M**  rf 
1823,  3  Story,  U.  S.  Laws,  18 
March  3,  1863,  regulate  the  manner 
ing  entries  of  golds.  Under  the  ■ 
tioned  act,  goods  entered  by  11)0,1  j.  ^  jor. 
false  paper,  etc.,  or  their  value,  sw  art, 
feited,  and  the  word  “entry  _in  j^i,  the 
means  the  entire  transaction  ,  n(jjseof 
goods  become  a  part  of  the  nie 
the  country  :  5  Ben.  25.  -  .^tprii1? 

In  Criminal  Law.  The  art  of  l0 

dwelling-house,  or  other  buildinr> 
commit  a  crime.  .  *  entrV 

In  cases  of  burglary,  the  le*  • ■,  Jjand* pr 
the  wliole  or  any  part  ot  the  .  ’0IJf  j„tn> 
foot,  or  with  any  instrument  or  .  a  felony 
liuced  far  the  purpose  of  oom-nH n,  Co.  j4 
is  sufficient  to  complete  the  o 
Inst.  64. 


entry 


503 


entry 


"TT  (lll  pntry  if  a  person  descend  a  chim- 
Mut  in  arrested  before  lie  can  get  low 
»®y  t0  entt*r  any  room  ;  it  is  an  entry  to 
c"""!'h  window  entirely,  but  not  to  push 
K  or down  when  partly  opened;  putting  a 
fi,lrora  pistol  over  a  threshold  is  an  entry, 
I  t  not  a  centre-bit  or  crowbar,  these  instru¬ 
ments  being  intended  for  breaking,  and  not 


L  committing  a  felony.  Sir  M.  Hale  makes 
«  “qiimre,”  however,  with  a  “seeming”  to 
the  contrary,  as  to  an  entrv  bv  a  bullet  fired 
into  a  bouse;  1  Hale,  PI.  Or.  555.  It  is 
submitted,  says  Wilmot  (Dig.  Law  of  Bur- 
elurv,  58),  that  the  only  possible  way  in  which 
the  discharging  a  loaded  gun  or  pistol  into  a 
dwelling-house  from  the  outside  could  be  held 
burglary  would  be  by  laying  the  intent  to 
commit  felony  by  killing  or  wounding,  or 
generally  to  commit  felony ;  and  r/ucere, 
whether  the  breaking  and  entry  requisite  to 
complete  the  burglary  would  be  satisfied  by 
such  discharge?  It  is  not  necessary  in  all 
eases  to  show  an  actual  entry  by  all  the  pris¬ 
oners;  there  may  be  a  constructive  entry  as 
well  as  a  constructive  breaking.  A,  B,  and 
C  come  in  the  night  by  consent  to  break  and 
enter  the  house  of  I)  to  commit  a  felony.  A 
only  actually  breaks  and  enters  the  house ;  B 
stands  near  the  door,  but  does  not  actually 
enter;  C  stands  at  the  lane’s  end,  or  orchard- 
gate,  or  field-gate,  or  the  like,  to  watch  that 
no  help  come  to  aid  the  owner,  or  to  give 
notice  to  the  others  if  help  comes.:  this  is 
burglary  in  all,  and  all  are  principals  ;  1  Hale, 
11-  Or.  555.  See  Burglary. 

Upon  Real  Estate.  The  act  of  going  upon 
0  ail(Js  °j  another,  or  lands  claimed  as  one’s 
0wn’  w'fh  intent  to  take  possession. 

11  general,  any  person  who  has  a  right  of 
possession  may  assert  it  by  a  peaceable  entry, 

■  lout  the  formality  of  a  legal  action,  and, 
mg  soin  possession,  may  retain  it,  and  plead 
A  “  I8.h|s  soil  and  freehold.  3  Term,  295. 

"7«ous  act  of  ownership  of  this  kind 
bv  t/1  equivalent  to  a  feodal  investiture 
whir!  *u’  i1".'1  *s  now  allowed  in  all  cases 
unlawful0  °u?‘nal  enf|y  of a  wrong-doer  was 
entrv  '  ,  b  ,n  all  cases  where  the  first 
Possi.«riS  :iw,u*  i,n<i  an  apparent  right  of 
the  (*sii,?n  WUS  thereby  gained,  the  owner  of 
his  '  can«ot  thus  enter,  but  is  driven  to 
at  'aw-  3  Bla.  Com.  175.  Sec 

Ateoi/V’  1,1OHCIIJLK  Entry. 
valid  :lw’  no  person  could  make  a 

tered  uuless  he  had  lawfully  en- 

il,  Could  m.  LU  *  m:lke  livery  of  seisin, — that 
to  die  tin,.  I  '  un  aotufti  delivery  of  possession 
incon)or2^°r*  Thi8  Provision  was  early 
P'ard  ng,  •  |!lt0  t,Ui  English  statutes,  to 

%  pn*i(.,i,i  ,  u>.  ,nany  evils  produced  bysell- 
t,tU‘8  t0  land.  A  pretended 
0lK‘  person  ,.i  •  !)U,rv"‘w  of  the  law  is  where 
Possession  k  I’!!18  °f  which  another  is  in 
*°wd.  ol'hng  adversely  to  the*  claim  ;  1 

N  now  ov L ,r,ttK‘ton’  §  317  ;  9  Wend.  511. 
j,  v  • ,  J  Brant  of  land,  except  as  a  rc- 
time  i*  Us  !l,"  act  of  maintenance  if,  at 
Vol,  the  lands  are  in  the  actual 


possession  of  another  r>crsmT..i  •  ~  I 
title  adverse  to  that  of  the  grantor”8  Jr W  a 
446  ;  5  Johns.  489 ;  C  Mas?  418  ’  4  Ju*nt’ 

In  a  more  limited  sense,  an  entry  simfifie, 
the  simply  going  upon  another  perin’fT!! 
mises  for  some  particular  purpose.  The  mht 
to  land  ,s  exclusive,  and  every  unwarranted 
tntry  thereon  without  the  owner’s  leave  whe 
tlier  it  be  enclosed  or  not,  or  unless  the  person 
entering  have  an  authority  given  him  by  law 
is  a  trespass  ;  12  Johns.  408 ;  19  id.  385  •  2 
Mass.  127.  But  the  owner’s  license  will 
sometimes  be  presumed,  and  then  will  con¬ 
tinue  in  force  until  it  is  actually  revoked  by 
the  owner;  10  Johns.  246;  Willes,  195; 
I  ayl.  L.  &  T.  §  766. 

Authority  to  enter  upon  lands  is  given  by 
law  in  many  cases.  See  Arrest. 

So  the  proprietor  of  goods  or  chattels  may 
enter  the  land  of  another  upon  which  they  are 
placed,  ami  remove  them,  provided  they  are 
there  without  his  default:  as,  where  his  tree 
has  blown  down  into  the  adjoining  close  by 
the  wind,  or  his  fruit  has  fallen  from  a  branch 
which  overhung  it;  20  Vin.  Abr.  418. 

A  landlord  also  may'  enter,  to  distrain  or  to 
demand  rent,  to  see  whether  waste  has  been 
committed,  or  repairs  made,  and  may  go  into 
the  house  for  either  purpose,  provided  the 
outer  door  be  open  ;  Cro.  Eliz.  876  ;  2  Greenl. 
Ev.  §  627.  So,  if  he  is  bound  to  repair,  he 
has  a  right  of  entry  given  him  by  law  for  that 
purpose ;  Moore,  889.  Or  if  trees  are  ex¬ 
cepted  out  of  a  demise,  the  lessee  has  a  right 
of  entering  to  prune  or  fell  them ;  11  Co.  53  ; 
Tayl.  L.  &  T.  §  767. 

Every  traveller  also  has,  by  law,  the  privi¬ 
lege  of  entering  a  common  inn,  at  all  season¬ 
able  times,  provided  the  host  has  sufficient 
accommodation,  which  if  he  has  not  it  is  lor 
him  to  declare. 

So  any  man  may  throw  down  a  public  nui¬ 
sance  ;  and  a  private  one  may  be  thrown  down 
by  the  party  grieved,  and  this  before  any  pre¬ 
judice  happens,  but  only  from  the  probability 
that  it  may  happen;  5  Co.  102.  And  see  1 
Brownl.  212 ;  12  Mod.  510 ;  W.  Jones,  221 ; 

1  Stra.  683.  To  this  end,  the  abator  has  au¬ 
thority  to  enter  the  close  in  which  it  stands. 
See  Nuisance. 

In  practice,  the  placing  on  record  the  vari¬ 
ous  proceedings  in  an  action,  in  technical  lan- 
(TUa<re  and  order.  The  extreme  strictness  ot 
the  old  practice  is  somewhat  relaxed,  but :  the 
term  entry  is  still  used  in  this  connection. 

“  Books  of  entries”  were  formerly  much  re¬ 
lied  on,  containing  forms  or  precedents  r 
proceedings  in  various  actions  as  they  <  pi 

on  record.  Prf-emp- 

For  entry  of  puhltc  lands,  sec  .  . 

twin  Bight,  f'or  the 

of  life,  tenant  for  teim  oi 


ENTRY,  WRIT  OF 
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equality 


ant  by  the  curtesy,  or  tenant  in  dower,  had 
aliened  and  died.  Tomlin,  Law  Diet.  Long 
obsolete,  and  abolished  in  1833. 

ENTRY,  WRIT  OF.  In  Old  Practice. 

A  real  action  brought  to  recover  the  posses¬ 
sion  of  lands  from  one  who  wrongfully  with¬ 
holds  possession  thereof. 

Such  writs  were  said  to  be  in  the  Quibus , 
where  the  suit  was  brought  against  the  party 
who  committed  the  wrong ;  in  the  Per,  where 
the  tenant  against  whom  the  action  was 
brought  was  either  heir  or  grantee  of  the  ori¬ 
ginal  wrong-doer ;  in  the  Per  and  Cut,  where 
there  had  been  two  descents,  two  alienations, 
or  descent  and  an  alienation ;  in  the  Post, 
where  the  wrong  was  removed  beyond  the 
degrees  mentioned. 

The  above  designations  are  derived  from  signi¬ 
ficant  Latin  words  in  the  respective  forms  adapt¬ 
ed  to  the  eases  given.  A  descent  or  alienation  on 
the  part  of  the  disseisor  constituted  a  degree  (see 
Co.  Litt.  239  a)  ;  and  at  common  law  the  writ 
could  be  brought  only  within  the  degrees  (two), 
the  demandant  after  that  being  driven  to  his  writ 
of  right.  By  the  statute  of  Marlbridge,  52  Hen. 
III.  c.  30  (a.  d.  1207),  however,  a  writ  of  entry, 
after  (post)  those  degrees  had  been  passed  in  the 
alienation  of  the  estate,  was  allowed.  Where 
there  had  been  no  descent  and  the  demandant 
himself  had  been  dispossessed,  the  writ  ran, 
Prcecipe  A  quod  reddat  B  sex  acras  fence,  etc. 
de  quibus  idem  A,  etc.  (command  A  to  restore  to 
B  six  acres  of  land,  etc.,  of  which  the  same  A, 
etc.);  if  there  had  been  a  descent  after  the  de¬ 
scription  came,  the  clause,  in  quod  idem  A  non 
habet  ingressum  nisi  per  C  qui  illud  ei  demisit 
(into  which  the  said  A,  the  tenant,  has  no  entry 
but  through  C,  the  original  wrong-doer)  ;  where 
there  were  two  descents,  nisi  per  D  cui  C  illud 
demisit  (but  by  D,  to  whom  C  demised  it); 
where  it  was  beyond  the  degrees,  nisi  post  dis- 
seisinamquam  C  (but  after  the  disseisin  which  C, 
the  original  disseisor,  did,  etc.). 

The  writ  was  of  many  varieties,  also,  accord¬ 
ing  to  the  character  of  the  title  of  the  claimant 
and  the  circumstances  of  the  deprivation  of  pos¬ 
session.  Booth  enumerates  and  discusses  twelve 
of  these,  of  which  some  are  sur  disseisin ,  sur 
intrusion ,  ad  communem  legem ,  ad  terrninum  qui 
preterit,  cui  in  vita,  cui  ante  divortium,  etc. 
Either  of  these  might,  of  course,  be  brought  in 
any  of  the  four  degrees,  a6  the  circumstances  of 
the  case  required.  The  U6e  of  writs  of  entry 
has  been  long  since  abolished  in  England ;  but 
they  are  still  in  use  in  a  modified  form  in  some 
of  the  United  States,  as  the  common  means  of 
recovering  possession  of  realty  against  a  wrong¬ 
ful  occupant.  2  Pick.  473  ;  7  id.  36 ;  10  id.  359 ; 
5  N.  H.  450  ;  6  id.  555 ;  68  Me.  21, 71 ;  124  Mass. 
807,  468.  See  Stearn,  R.  A.;  Booth,  R.  A.:  Ras. 
279  b;  Co.  Litt.  238  b. 

ENURE.  To  take*  or  have  effect.  To 
serve  to  the  use,  benefit,  or  advantage  of  a 
person.  The  word  is  often  written  inure.  A 
release  to  the  tenant  for  life  enures  to  him  in 
reversion ;  that  is,  it  has  the  same  effect  for 
him  as  for  the  tenant  for  life.  A  discharge 
of  the  principal  enures  to  the  benefit  of  the 
surety. 

ENVOY.  In  International  Law.  A 

minister  of  the  second  rank,  on  whom  his 
sovereign  or  government  has  conferred  a  de¬ 
gree  of  dignity  and  respectability  which, 


without  being  on  a  level  with  an  amh 
immediately  follows,  and,  amone  .^Sa,K 
yields  the  pre-eminence  to  him  alone  ^ 
Envoys  are  either  ordinary  or  ,  »t  , 
ry ;  by  custom  the  latter  is  held  in  *  0r(3u 


nary  ^  _ _ 

consideration.  Vatt.  liv.  4, 

EORLE  (Sax.).  An  earl.  Blomu 
Bla.  Com.  398.  0unti  1 

Medical  Jnrispm- 

which 


EPILEPSY.  In 

dence.  A  disease  of  the  brain 


curs  in  paroxysms  with  uncertain 


between  them. 

These  paroxysms  are  characterized  bv  the  in 
of  sensation,  and  convulsive  motions  0fth 
muscles.  When  long  continued  and  violent  tin! 
disease  is  very  apt  to  end  in  dementia.  Itgradu 
ally  destroys  the  memory  and  impairs  the  Intel" 
lect,  and  i6  one  of  the  causes  of  an  unsound 
mind.  8  Ves.  87.  See  Dig.  50.  16. 123;  21.  l 
4.  5. 

EPIQUEYA.  In  Spanish  Law.  The 

benignant  and  prudent  interpretation  of  the 
law  according  to  the  circumstances  of  the 
time,  place,  and  person.  This  word  is  de¬ 
rived  from  the  Greek,  and  is  synonymous 
with  the  word  equity.  See  Murillo,  nn.  67,  68. 

EPISCOPACY.  In  Ecclesiastical 
Law.  A  form  of  government  by  diocesan 
bishops  ;  the  office  or  condition  of  a  bishop. 

EPISCOPALIA  (L.  Lat.).  In  Eccle¬ 
siastical  Law.  Synodals,  or  payments  due 
the  bishop. 

EPISCOPUS  (L.  Lat.).  In  Civil  Law. 
A  superintendent;  nn  inspector.  T hose  in 
each  municipality  who  had  the  charge  and 
oversight  of  the  bread  and  other  provisions 
which  served  the  citizens  for  their  daily  lood, 
were  so  called.  Vicat;  Du  Cange. 

A  bishop.  These  bishops,  or  episcopi,  were 
held  to  be  the  successors  of  the  apostles,  an 
have  various  titles  at  different  times  in  history 
and  according  to  their  different  duties* 
was  applied  generally  to  those  who  ia 
thority  or  were  of  peculiar  sanctity.  * 
the  fall  of  the  Roman  empire  the)  canl  ~ 
have  very  considerable  judicial  powus- 
Cange  ;  Vicat ;  Calvinus,  Lex. 

EPISTOL-®  (Lat.).  In  civl1  _ 
Rescripts  ;  opinions  given  by  the  empt 
cases  submitted  to  them  for  decision. 

Answers  of  the  emperors  to  pe  1 

The  answers  of  counsellors  (jw  l's~  .  pro- 
as  Ulpian  and  others,  to 
posed  to  them,  were  also  calle  ep^  originaUy 

Opinions  written  out.  I he 
signified  the  same  as  literate  *  1  csegsjI1g  th® 

EQUALITY.  nkej»M» 
same  rights  and  being 
See  1  Toullier,  nn.  1 7,0’,  1 '  tlie  law.  w,'a' 

Persons  are  all  equal  bef°r  ojne  n»av  p°f 
ever  adventitious  advantages  -  protected  . 


LaW« 

iu 


over  others.  All  persons  .are  poa 


all. 


funf' 


the  law,  and  obedience  to  it  ls 

judges  in  court,  while  !^0;ng  a  ^ 

tions,  are  all  upon  an  equald^ ;  • 

that  inter  pares  non  esi  l 


a  V* 


EQUINOX 
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.  thorefore,  punish  another  jud^e  of  the 
cannot’  u  u8jng  any  expression  in  court, 
saino  eon  words  use‘d  might  have  been  a 
jth°ur  .  y  othcr  person.  Bacon,  Abr., 
f^Court  of  Sessions,  Of  Justices  of  the 

^contracts,  the  law  presumes  that  the 
pa[,ies  act  upon  a  perfect  equality :  when. 


equitable  mortgage 


coi 

Of 


property  must  be  specificalb^TY - 

465  ;  Benj.  S£es,  62V  TW  °Dt-;  5G 
pt  a  chose  in  action  takes  it  ‘S»V .  a881S“ee 
*»g  equities  in  favor  of  third  S  t0  Cxist* 
as  to  those  between  the  ori  JnT®8’  -as  wel1 
N.Y.  C7 ;  3  Lcu^c  "  Tp  ;  50 

ki  lTf  rCC°8"i2e  ,hl!  of  SX 


CONVERSION.  See 


C  fore,  one  party  uses  any  Iraud  or  deceit  law,  such  as,  mere  litfgious  righto  pensions 
destroy  this  equality,  the  party  grieved  salaries  of  judges,  and  the  like  ;*!  E.  ITeo’ 
mav  avoid  the  contract.  In  case  of  a  grant  153  ;  67  Penn.  369.  See  Assignment  if 

n  two  or  more  persons  jointly,  without  de-  1  -  -  -  -  ’  ,  • 

what  each  takes,  they  arc  presumed 
to” take  m  equal  proportions  ;  4  Day,  395 ;  6 

^It  is^maxim  that  when  the  equity  of  the  .  «  ,  -  ,  . - 

Jies  is  equal,  the  law  must  prevail ;  3  Call,  Passing  of  the  Common .Law  Procedure  Act 
.  „.„i  tw  a«  between  ditferent  creditors.  ^  ‘  an<,  ,  . lct-c*  125)>  w°uld  have  been 


equitable 

Con  version  . 


EQUITABLE  DEFENCE.  A  defence 
to  an  action  on  grounds  which,  prior  to  the 


EQUINOX.  The  name  given  to  two  pe¬ 
riods  of  the  year  when  the  days  and  nights 
are  equal;  that  is,  when  the  space  of  time 
between  the  rising  and  setting  of  the  sun  is 
one-half  of  a  natural  day.  The  vernal  equi- 


permit 

table  defence  to  the  same  action. 


ASSETS.  Such  assets 


These  estates  consist  of  uses,  trusts,  and 
powers.  See  2  Bouv.  Inst.  n.  1884.  They 


rechargeable  with  the  payment  of  debts  possess  in  some  respects  the  qualities  of  legal 
egacies  in  equity,  and  which  do  not  fall  estates  at  modern  law.  1  Pet.  508;  1<> 
er  the  description  of  legal  assets.  Pick.  154;  5  Watts,  113;  82  Penn.  86;  1 


EQUITABLE  ESTATE.  A  right  or  in¬ 
terest  in  land,  which,  not  having  the  proper¬ 
ties  of  a  legal  estate,  but  being  merely  a 
,  "a  ir  *  ..i  ,  -  ;  i  right  of  which  courts  of  equity  will  take 

nox  occurs  about  March  21,  the  autumna  notjce  requires  the  aid  of  such  court  to  make 
about  September  23.  Dig.  43.  13.  1.  8.  it  avaiial)ie. 

See  Day. 

EQUITABLE 
as  are 

or  legacies 

under  the  description 

Those  portions  of  the  property  which  by 
the  ordinary  rules  of  law  are  exempt  from 
debts,  but  which  the  testator  has  voluntarily 
charged  as  assets,  or  which,  being  non-exist¬ 
ent  at  law,  have  been  created  in  equity.  Ad. 

&J-  254  et  seq. 

They  are  so  called  because  they  can  be 
reached  only  by  the  aid  and  instrumentality 
a  court  of  equity,  and  because  their  dis¬ 
tribution  is  governed  by  a  different  rule  from 
that  which  governs  the  distribution  of  legal 
assets.  2  Fonb.  Eq.  b.  4,  pt.  2,  c.  2,  §  1, 
and  notes;  2  Vern.  7G3  ;  Willes,  523;  3 
"oodd.  Lect.  486  ;  Story,  Eq.  Jur.  §  552. 

Ine  doctrine  of  equitable  assets  has  been 
jnneh  restricted  in  the  United  States  gene- 
.  L  and  has  lost  its  importance  in  England 
lnce  act  of  1870,  providing  that  simple 
»*fand  specialty  creditors  are,  in  future, 

Pari  passu  out  of  both  legal  and 
Ch  a*} 6  assets  ?  Bisph.  Eq.  §  531  ;  4  Johns. 
l8: b51 ;  5  Pet.  160  ;  2  Brock.  325  ;  3  Dana, 
o  *  Monr.  499  ;  3  Ired.  Eq.  259.  l66  ; 

Eq^fnmny,  Ad.  Eq.  254  et  seq. ;  Story, 

JJJJJJTABLE  ASSIGNMENT.  As. 

ejje  „  1  s  choses  in  action ,  things  not  in 
Squire  ^.^gages  of  personal  property  to  be 
cieg  ,vi.-  \n  ^ie  future,  and  mere  eontingen- 
vrill’  rp  ;  though  not  good  at  law,  equity 


IOh'W16*  Kisph.  Eq. 

19  Wall. 

'fords  ass'gnment.  no  p: 


§  164  et  seq. , 
?sUcH  — •  ’  13  ,va“’  544.  In  mak- 

•  !'n  assignment,  tio  particular  form  of 

necessary ;  35  Me.  41 ;  but  the 


Johns.  Ch.  N.  Y.  508;  2  Vern.  536;  1 
Brown,  Ch.  C.  499  ;  Will.  Real  Pr.  134-136; 
1  Spence,  Eq.  Jur.  501 ;  1  Washb.  R.  P. 
130,  161. 

EQUITABLE  MORTGAGE.  A  lien 
upon  real  estate  of  such  a  character  that  it  is 
recognized  in  equity  as  a  security  for  the  paj- 

oY 

ins2  r— 

with  the  lender  0  money  1  Brown, 

Sfe-p*  P5or«'ndTe 

Eq"jur.  §  1020.  Such ^  *™  Xt 
nized  in  some  states  ,  -4  -  Hill,  S.  C. 

413 ;  »f*,V,,vG;“B.nl!.  bat 
2  Sandt.  IN-  f  ’.  *  deeds  are  of 

usual  registration  ot  ae 


during  the 

infrequent  oecurr^.^  Jn  f8Vor  oi  — 

Such  a  mortgage  ma) ^rfty  for  pur- 
vendor  of  the  re:‘  !'  tj  (.  purchaser ;  la  <-s- 

f3?.7Sn  Cr”jf-MM,  citable 
rSconside^  1  -  1  JSnd.  «<,  f,’ 

3  Ired.  Eq-  ’ 


EQUITABLE  WASTE 
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371;  2  Rob.  Va.  384  ;  White  &  T.  Lea(L 
Cas.  Am.  ed.  241.  For  a  full  examination  of 
this  intricate  subject,  see  1  Washb.  R.  P.  505. 

EQUITABLE  WASTE.  See  Waste, 
8,  9  ;  Permissive  Waste  ;  Voluntary 
Waste. 

EQUITATURA.  In  Old  English  Law. 

Needful  equipments  for  riding  or  travelling. 

EQUITY.  A  branch  of  remedial  justice 
by  and  through  which  relief  is  afforded  to 
suitors  in  the  courts  of  equity. 

In  the  broad  sense  in  which  this  term  is  some¬ 
times  used,  it  signifies  natural  justice. 

In  a  more  limited  application,  it  denotes  equal 
justice  between  contending  parties.  This  is  its 
moral  signification,  in  reference  to  the  rights  of 
parties  having  conflicting  claims ;  but  applied  to 
courts  and  tlieir  jurisdiction  and  proceedings,  it 
has  a  more  restrained  and  limited  signification. 

One  division  of  courts  is  into  courts  of  law  and 
courts  of  equity.  And  equity,  in  this  relation 
and  application',  is  a  branch  of  remedial  justice 
by  and  through  which  relief  is  afforded  to  suitors 
in  the  courts  of  equity. 

The  difference  between  the  remedial  justice  of 
the  courts  of  common  law  and  that  of  the  courts 
of  equity  is  marked  and  material.  That  admin¬ 
istered  by  the  courts  of  law  is  limited  by  the 
principles  of  the  common  law  (which  are  to  a 
great  extent  positive  and  inflexible),  and  espe¬ 
cially  by  the  nature  and  character  of  the  process 
and  pleadings,  and  of  the  judgments  which  those 
courts  can  render ;  because  the  pleadings  cannot 
fully  present  all  the  matters  in  controversy,  nor 
can  the  judgments  be  adapted  to  the  special  exi¬ 
gencies  which  may  exist  in  particular  cases.  It 
is  not  uncommon,  also,  for  cases  to  fail  in  those 
courts,  from  the  fact  that  too  few  or  too  many 
persons  have  been  joined  as  parties,  or  because 
the  pleadings  have  not  been  framed  with  suffi¬ 
cient  technical  precision. 

The  remedial  process  of  the  courts  of  equity, 
on  the  other  hand,  admits,  and,  generally,  re¬ 
quires,  that  all  persons  having  an  interest  shall 
be  made  parties,  and  make  a  large  allowance  for 
amendments  by  summoning  and  discharging 
parties  after  the  commencement  of  the  suit.  The 
pleadings  are  usually  framed  so  as  to  present  to 
the  consideration  of  the  court  the  whole  case, 
with  its  possible  legal  rights,  and  all  its  equities, 
-—that  is,  all  the  grounds  upon  which  the  suitor 
is  or  is  not  entitled  to  relief  upon  the  principles 
of  equity.  And  its  final  remedial  process  may  be 
so  varied  as  to  meet  the  requirements  of  these 
equities,  in  cases  where  the  jurisdiction  of  the 
courts  of  equity  exists,  by  u  commanding  what 
is  right,  and  prohibiting  what  is  wrong.”  In 
other  words,  its  final  process  is  varied  so  as  to 
enable  the  courts  to  do  that  equitable  justice  be¬ 
tween  the  parties  which  the  case  demands,  either 
by  commanding  what  is  to  be  done,  or  prohibit¬ 
ing  what  is  threatened  to  be  done. 

The  principles  upon  which,  and  the  modes  and 
forms  by  and  through  which,  justice  is  administer¬ 
ed  in  the  United  States,  are  derived  to  a  great  ex¬ 
tent  from  those  which  were  in  existence  in  England 
at  the  time  of  the  settlement  of  this  country  ;  and 
it  is  therefore  important  to  a  correct  understand¬ 
ing  of  the  nature  and  character  of  our  own  juris¬ 
prudence,  not  only  to  trace  it  hack  to  its  intro¬ 
duction  here  on  the  early  settlement  of  the  colo¬ 
nies,  but  also  to  trace  the  English  jurisprudence 
from  its  earliest  inception  as  the  administration 
of  law,  founded  on  principles,  down  to  that  pe- 
ri<xl.  It  is  in  this  way  that  we  are  enabled  to 
explain  many  things  in  our  own  practice  which 


would  otherwise  be  entirely  obson 
part  icul  ary  true  of  the  principles w^  Tlli*  * 
the  jurisdiction  and  practice  of  !  1 
equity,  and  of  the  principles  of  equity  J?,UrU  of 
now  applied  and  administered  in  t>L  th<* ** 
law  which  at  the  present  day  have  of 

nsdiction  conferred  upon  them  bvst-itm  b  e  ju“ 
for  that  purpose.  And  for  the  purpose  of  Passed 
petent  understanding  of  the  course  nflacoin’ 
in  the  courts  of  equity  in  England  it  .T018101* 
to  refer  to  the  origin  of  the  equitable  ji 2? 
there,  and  to  trace  its  history,  inqiiirW  ^  11 
what  principles  it  was  originally  founds 
how  it  has  been  enlarged  and  sustained  ^  and 
The  study  of  equity  jurisprudence,  thereto 

comprises  an  inquiry  into  the  origin  and  hi 
of  the  courts  of  equity;  the  distinctive  priSfiZ 
upon  which  jurisdiction  in  equity  is  founded 
the  nature,  character,  and  extent  of  the  jurisdk*’ 
tion  itself ;  its  peculiar  remedies ;  the  rules  and 
maxims  which  regulate  its  administration  •  its 
remedial  process  and  proceedings,  and  modes  of 
defence ;  and  its  rules  of  evidence  and  practice 

“The  meaning  of  the  word  4 equity,’  as  used 
in  its  technical  sense  in  English  jurisprudence, 
comes  back  to  this :  that  it  is  simply  a  term  de¬ 
scriptive  of  a  certain  field  of  j  urisdiction  exer¬ 
cised,  in  the  English  system,  by  certain  courts, 
and  of  which  the  extent  and  boundaries  are  not 
marked  by  lines  founded  upon  principle  so  much 
as  by  the  features  of  the  original  constitution 
of  the  English  scheme  of  remedial  law,  and  the 
accidents  of  its  development.”  Bisph.  Eq.  §  11. 

Origin  and  History.  The  courts  of 
equity  may  be  said  to  have  their  origin  as  far 
back  as  the  Aula  or  Curia  Regis,  the  great 
court  in  which  the  king  administered  just>ce 
in  person,  assisted  by  his  counsellors.  Of  the 
officers  of  this  court,  the  chancellor  was  one 
of  great  trust  and  confidence,  next  to  the  king 
himself ;  but  his  duties  do  not  distinctly  ap¬ 
pear  at  the  present  day.  On  the  dissolution 
of  that  court,  he  exercised  separate  duties. 

On  the  introduction  of  seals,  he  had  tu 
keeping  of  the  king's  seal,  which  he  atnxe 
to  charters  and  deeds;  and  he  had 
authority  in  relation  to  the  king’s  g1*®  ^  , 
perhaps  annulling  those  which  were  a  ^ 
to  have  been  procured  by  misrepresen  a 
or  to  have  been  issued  unadvisedly.  . 

As  writs  came  into  use,  it  was 
duty  to  frame  and  issue  them  ironi  w;|3 
which,  as  early  as  the  reign  of  that 

known  as  the  chancery.  And  it  <  "‘table 
he  exercised  at  this  period  a  sort  o  M 
jurisdiction  by  which  he  mitigate 
of  the  common  law, -to  what  extent  ,t ». 
possible  to  determine.  He  lb  sl\  exeeutes 
one  who  “annuls  unjust  laws,  a  princc. 
the  rightful  commands  ot  the  P1  .  t0  the 
and  puts  an  end  to  what  is  1,l*|  ij  form  ft 
people  or  to  morals,” — wlm‘ 1  seeJi&  pro- 

very  ample  jurisdiction;  bu  authority 

bable  that  this  was  according  to  tn  ^  t0 
or  direction  of  the  king,  He 

time  in  relation  to  particular  c*‘ ^  *nCil,  «^er 
a  principal  member  ot  the  king  -  .  r  tiling 

the  conquest,  in  which,  among  ot  V . 

all  applications  for  the  special  £  juJici»l 
prerogative  in  regard  to  nu  up0  * 

cognizance  were  discussed  and .dec 
In  connection  with  the  eoun  > 
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,  arate  authority  in  cases  in  which  the 
a  %  directed  the  suitors  to  proceed  in 
c0Ull?.rv  The  court  of  chancery  is  said  to 
f^uriin"  from  this  council.  But  it  may  be 
•!i  tlmt itbad  its  origin  in  the  prerogative 
the  kin",  by  which  he  undertook  to  admin- 
•  !'  justice,  on  petitions  to  himself,  without 
id  to  the  jurisdiction  of  the  ordinary 
rourts,  which  he  did  through  orders  to  his 
chancellor.  The  great  council,  or  parliament, 
also  sent  matters  relating  to  the  king’s  grants, 
etc.  to  the  chancery ;  and  it  seems  that  the 
chancellor,  although  an  ecclesiastic,  was  the 
principal  actor  as  regards  the  judicial  busi¬ 
es  which  the  select  or  king’s  council,  as 
well  as  the  great  council,  had  to  advise  upon 
or  transact.  In  the  reign  of  Edward  I.  the 
power  and  authority  of  the  chancellor  were 
extended  by  the  statute  of  Westminster  2d. 

In  the  time  of  Edward  III.  proceedings  in 
chancery  were  commenced  by  petition  or  bill, 
the  adverse  party  was  summoned,  the  parties 
were  examined,  and  chancery  appears  as  a 
distinct  court  for  giving  relief  in  cases  which 
required  extraordinary  remedies,  the  king 
having,  44  by  a  writ,  referred  all  such  matters 
as  were  of  grace  to  be  dispatched  by  the 
chancellor  or  by  the  keeper  of  the  privy 
seal.” 

It  may  be  considered  to  have  been  fully 
established  as  a  separate  and  permanent  juris¬ 
diction,  from  the  17th  of  Richard  II. 

In  the  time  of  Edward  IV.  the  chancery 
bad  come  to  be  regarded  as  one  of  the  four 
principal  courts  of  the  kingdom.  From  this 
time  its  jurisdiction  and  the  progress  of  its 
jurisdiction  become  of  more  importance  to  us. 

It  is  the  tendency  of  any  system  of  legal 
principles,  when  reduced  to  a  practical  appli¬ 
cation,  to  fail  of  effecting  such  justice  be- 
tween  party  and  party  as  the  special  circum- 
^ances  of  a  ease  may  require,  by  reason  of 
e.  minuteness  and  inflexibility  of  its  rules 
jj11  the  inability  of  the  judges  to  adapt  its 
meoies  to  the  necessities  of  the  controversy 
n<  er  consideration.  This  was  the  case  with 
1  .  lan  law ;  and,  to  remedy  this,  edicts 
thfT. lssu^  *roin  time  to  time,  which  enabled 
mil  ^nsu  s  an^  prtetors  to  correct 44  the  scru- 
an(l°f  ^  an?  mischi^ous  subtlety  of  the  law 
.Jr?1*  t  iese  e(^cts  a  code  of  equi table  ju- 
Pfudence  was  compiled. 

law°qt Ae,  Pr*lneiples  and  rules  of  the  common 
in  tiip*  ^er.e  reduced  to  practice,  became 
^es  *\aPP‘lcation  the  means  of  injustice  in 
cxistnj  fPe°ial  equitable  circumstances 

cofrni-  ’  °*  the  judge  could  not  take 

it®* title? C,G  ^ee.ause  the  precise  nature  of 

of  its  nV ll*  ,n8^ts,  the  inflexible  character 
P'^dinrrs11101  i  un?  ^ie  technicality  of  its 
am  i practice-  And  in  a  manner 
modifi^ti  an  . °?0Us  to  the  Roman  mode  of 
the011’  111  °r.fler  t0  remedy  such  hard- 
thority  of  pforo?iltive  of  the  king  or  the  au- 
ani‘ient  *•  Preat  council  was  exercised  in 

UfeS-  t0-  Procure  a  more  equitable 
ot  justice  in  the  particular  case, 
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d!Se™  the  court  „f 

JSW  0ful!p2S  tlK  “»«««••  of 

chancery  assumed  UDon  »  ^  of,vfhlch  the 
directly  to  that  court  to  reqSt*  « 
once  ot  the  adverse  party  to  »»  U‘nd' 
matters  as  should  be  objected  -T  t0 ,S-’ch 

Notwithstanding  the  complaij*  5"fe  Joro 

mons,  from  time  to  time,  that  the  course  of 
proccedmg  in  chancery  “was  not  according 
to  the  course  of  the  common  law,  but  the 
practice  of  the  holy  church,”  the  king  Sus- 
tamed  the  authority  of  the  chancellor,  the 
right  to  issue  the  writ  was  recognized  and 
regulated  by  statute,  and  other  statutes  were 
passed  conferring  jurisdiction  where  it  had 
not  been  taken  betore.  In  this  way,  without 
any  compilation  of  a  code,  a  system  of  equi¬ 
table  jurisprudence  was  established  in  the  court 
of  chancery,  enlarging  from  time  to  time; 
the  decisions  of  the  court  furnishing  an  expo¬ 
sition  of  its  principles  and  of  their  application. 
It  is  said  that  the  jurisdiction  was  greatly  en¬ 
larged  under  the  administration  of  Cardinal 
Wolsey,  in  the  time  of  Henry  VIII.  A  con¬ 
troversy  took  place  between  Chancellor  Elles¬ 
mere  and  Lord  Coke,  Chief  Justice  of  the 
King’s  Bench,  in  the  time  of  James  I.,  re¬ 
specting  the  right  of  the  chancellor  to  interfere 
with  the  judgments  of  the  courts  of  law.  The 
king  sustained  the  chancellor;  and  from  that 
time  the  jurisdiction  then  claimed  lias  been 
maintained.  See  1  Ch.  liep.  1 ;  2  Lead.  Cas. 

Eq.  504.  .  .  , 

It  is  from  the  study  of  these  decisions  and 
the  commentaries  upon  them  that  we  are 
enabled  to  determine,  with  a  greater  or  less 
decree  of  certainty,  the  time  when  amt  the 
grounds  upon  which  jurisdiction  was  granted 
or  was  taken  in  particular  classes  ot  cases, 
•md  the  principles  upon  which  it  was  admin¬ 
istered.  And  it  is  occasionally  of  importance 

to  attend  to  this;  because  we  shall  see  that, 

chancery  having  once  obtained  jurisdiction, 
Jiat  jurisdiction  continues  until  expressly 
taken Jawav,  notwithstanding  the  intervention 

«•  «■  «**  T  ”*rf 

its  jurisdiction  exists  1  assumption  of 

statute,  and  is  its  first  inception 

a  power  to  do  ecfuitj ,  havi  ^  hjs  com_ 

in  the  prerogative  of  the  k  cases,  ex- 

mands  to  do  justice .  m  J of  the  chan¬ 
tending  itself  thron  writ  0f  summons  to 

rellor,  to  the  issue  of  v  special  an- 

ZSr  in  hhconrt  %0K«,ra 

thority  for  that  p«rP  :  ’  (.eption  of  a  com- 
of  the  subpoena,  .to  the .  re  V  ^  pftrty  sum- 

plaint,  to  a  t0  that  complaint,  am 

moned  tomake  am  decree,  or  judgment, 
then  to  a  hearing  a" 
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upon  the  merits  of  the  matters  in  controversy, 
according  to  the  rules  of  equity  and  good 
conscience. 

It  appears  as  a  noticeable  fact  that  the 
jurisdiction  of  the  chancery  proceeded  origin¬ 
ally  from,  and  was  sustained  by  successive 
kings  of  England  against  the  repeated  remon¬ 
strances  of  the  commons,  who  were  for  ad¬ 
hering  to  the  common  law ;  though  not,  per¬ 
haps,  approving  of  all  its  rigors,  as  equity  had 
been  to  some  extent  acknowledged  as  a  rule 
of  decision  in  the  common-law  courts. 

This  opposition  of  the  commons  may  have 
been  owing  in  part  to  the  fact  that  the  chan¬ 
cellor  was  in  those  days  usually  an  ecclesi¬ 
astic,  and  to  the  existing  antipathy  among  the 
masses  of  the  people  to  almost  every  tiling 
Eoman. 

The  master  of  the  rolls,  who  for  a  long 
period  was  a  judicial  oflicer  of  the  court  of 
chancery,  second  only  to  the  chancellor,  was 
originally  a  clerk  or  keeper  of  the  rolls  or 
records,  but  seems  to  have  acquired  his  judi¬ 
cial  authority  from  being  at  times  directed  by 
the  king  to  take  cognizance  of  and  determine 
matters  submitted  to  him. 

Distinctive  Principles.  It  is  quite 
apparent  that  some  principles  other  than  those 
oi  the  common  law  must  regulate  the  exercise 
of  such  a  jurisdiction.  That  law  could  not 
mitigate  its  rigor  upon  its  own  principles. 
And  as,  down  to  the  time  of  Edward  111., 
and,  with  few  exceptions,  to  the  21st  of  Henry 
A  III.,  the  chancellors  were  ecclesiastics,  much 
more  familiar  with  the  principles  of  the  Roman 
law  than  with  those  of  the  common  law,  it 
was  but  a  matter  of  course  that  there  should 
be  a  larger  adoption  of  the  principles  of  that 
law ;  and  the  study  of  it  is  of  some  importance 
m  this  connection.  Still,  that  law  cannot  be 
said  to  be  of  authority  even  in  equity  proceed¬ 
ings.  The  commons  were  jealous  of  its  intro¬ 
duction.  “  In  the  reign  of  Richard  II.  the 
barons  protested  that  they  would  never  suffer 
the  kingdom  to  be  governed  by  the  Roman 
law,  and  the  judges  prohibited  it  from  being 

any  longer  cited  in  the  common-law  tri 
bunals.” 

ihis  opposition  of  the  barons  and  of  the 
common-law  judges  furnished  verv  sufficient 
reasons  why  the  chancellors  should  not  profess 
to  adopt  that  law  as  the  rule  of  decision.  In 
addition  to  this,  it  was  not  fitted,  in  many  re- 
spects,  to  the  state  of  things  existing  in  Eng¬ 
land  ;  and  so  the  chancellors  were  of  neces¬ 
sity  compelled  to  act  upon  equitable  principles 
as  expounded  by  themselves.  In  liter  tikes 
the  common-law  judges  in  that  country  have 
resorted  to  the  Roman  law  for  principles  of 
decision  to  a  much  greater  extent  than  thev 
nave  given  credit  to  it.  ' 

Since  the  time  of  Henry  VIII.  the  chancery 
bench  has  been  occupied  by  some  of  the  ablest 
lawyers  which  England  has  produced,  and 
they  have  given  to  the  proceedings  and  prac¬ 
tice  in  equity  definite  rules  and  forms,  which 

t  f6'0  *he  personal  discretion  of  the 

ancellor  in  determining  what  equity  and 


good  conscience  require.  TlTT~  ~  - 

the  chancellor  is  a  judicial  di  of 

exercised  according  to  the  principU  to  t* 
face  of  the  court.  ^ ^  1,(1  putt. 

The  avowed  principle  upon  which  th  • 

diction  was  at  first  exercised  was  ti  , JUris- 
tration  of  justice  according  to  honcl?  adminis- 
and  conscience, -which  List,  Jt  •! *?»»;, 
unknown  to  the  common  law  as  „  ,  •  .  ’  *as 
decision.  as  H  Pn“ciple  of 

In  the  15th  of  Richard  II  two 
addressed  to  the  king  and  the  lords  R 
ment,  were  sent  to  the  chancerv  to  k  P3™*- 
»i.l,  the  direction,  -  L«  E 
the  authority  ol  parliament,  that  ahkhlfe 
and  reason  and  good  faith  and  coodconl  p  1 
demand  in  the  case.”  B  ^science 

These  may  be  said  to  be  the  general  princi 
pies  upon  which  equity  is  administered  at  the 
present  day.  ue 

The  distinctive  principles  of  the  courts  of 
equity  are  shown,  also,  by  the  classes  of 
cases  in  which  they  exercise  jurisdiction  and 
give  relief,—  allowing  it  to  be  sought  and 
administered  through  process  and  proceedings 
of  less  formality  and  technicality  than  are 
required  in  proceedings  at  law.  'This,  how- 
ever,  has  its  limitations,  some  of  its  rules  of 
pleading,  in  defence  being  quite  technical. 
And  it  is  another  peculiar  feature  that  the 
relief  is  administered  by  a  decree  or  process 
adapted  to  the  exigencies  of  the  particular 
case. 

Jurisdiction.  It  is  difficult  to  reduce  a 
jurisdiction  so  extensive  and  of  such  diverse 
component  parts  to  a  rigid  and  precise  classi¬ 
fication.  But  an  approach  to  it  may  be  made. 
The  general  nature  of  the  jurisdiction  has 
already  been  indicated.  It  exists — 

First ,  for  the  purpose  of  compelling  a  dis¬ 
covery  from  the  defendant,  respecting  the 
truth  of  the  matters  alleged  against  him,  by 
an  appeal  to  his  conscience  to  speak  the  truth. 
The  discovery  is  enforced  by  requiring  an 
answer  to  the  allegations  in  the  plaintiH  s 
complaint,  in  order  that  the  plaintiH  ma.v 
use  the  matters  disclosed  in  the  answer,  a& 
admissions  of  the  defendant,  and,  thus,  evi¬ 
dence  for  the  plaintiff,  either  in  connection 
with  and  in  aid  of  other  evidence  offeree  > 
the  plaintiff,  or  to  supply  the  want  of  o  j 
evidence  on  his  part;  or  it  may  be  to 
the  expense  to  which  the  plaintiff  must . )C }  e 
in  procuring  other  evidence  to  sustain  his  ij 

When  the  plaintiff’s  complaint,  ot ltr  . 
called  a  bill,  prays  for  relief  in  the  sam  -  ^ 
the  statements  of  the  defendant  m  m> tl .  , 
are  considered  by  the  court  in  forming  *  J 
ment  upon  the  whole  case.  f  the 

To  a  certain  extent,  the  statemcn 
defendant  in  answer  to  the  bill  ar 
for  himself  also.  ujred  is 

The  discovery  w’hich  may  be ,  j] e0f  the 
not  only  of  facts  within  the  know  e  r  aI)d 
defendant,  but  may,  also,  be  o 
other  writings  in  his  possession.  er, 

The  right  to  discovery  is  not, ,  n 
unlimited  one :  as,  for  instance,  t  w 
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.  ll0und  to  make  a  discovery  which 
is  "°, ‘bject  him  to  punishment,  nor,  ordi- 
*°“J"  t0 discover  the  title  upon  which  lie 
partly*  to 

relies  m 


n&rily!  l'^.“‘jefence ;  nor  is  the  plaintifl'  en- 

,  tn  -enuire  the  production  of  all  papers 
titled  to  rei|  ,  ■  1^..U  'n...  i:.\. 

'  ( 

of  the  right 


t!f  “h  he  may  desire  to  look  into. 

*®,L.  ^o«prvfi  careful  consideration. 


The  limits 

deserve  careful  con 
discovery,  when  had,  may  be  the  found- 
■  of  equitable  relief  in  the  same  suit,  in 
Si  case  it  may  be  connected  with  all  the 
lies  of  cases  in  winch  relief  is  sought ;  or 
Tmav  be  for  the  purpose  ot  being  used  in 
u  ^t|ier  court,  in  which  case  the  jurisdiction 
•°desi<mated  as  an  assistant  jurisdiction.  Since 
the  new  statutes  on  the  admission  of  evidence 
nf  parties,  bills  of  discovery  have  practically 
fallen  into  disuse;  7  B.  11.  246.  See  Dis- 

C°J<?cond,  where  the  courts  of  law  do  not, 
or  did  not,  recognize  any  right,  and  therefore 
could  give  no  remedy,  but  where  the  courts  of 
equity"  recognize  equitable  rights  and,  of 
course,  give  equitable  relief.  This  has  been 
denominated  the  exclusive  jurisdiction.  In 
this  class  are  trusts ,  charities,  forfeited  and 
imperfect  mortgages ,  penalties  and  forfeit¬ 
ures,  imperfect  consideration . 

Uses  and  trusts  have  been  supposed  to  have 
had  their  origin  in  the  restrictions  laid  by  par¬ 
liament  upon  conveyances  in  mortmain, — 
that  is,  to  the  church  for  charitable,  or  rather 
for  ecclesiastical,  purposes. 

It  may  well  be  that  the  doctrine  of  equita¬ 
ble  titles  and  estates,  unknown  to  the  common 
law  but  which  could  be  enforced  in  chancery, 
had  its  origin  in  conveyances  to  individuals  for 
the  use  of  the  church  in  order  to  avoid  the 
operation  of  these  restrictions, — the  conscience 
ot  the  feofee  being  bound  to  permit  the  church 
to  have  the  use  according  to  the  design  and 
intent  of  the  feoffment.  , 

But  conveyances  in  trust  for  the  use  of  the 
church  were  not  by  any  means  the  only  cases 
in  which  it  was  desirable  to  convey  the  legal 
title  to  one  for  the  use  of  another.  In  many 
^stances,  such  a  conveyance  offered  a  conve¬ 
rt  mode  of  making  provision  for  those  who, 
°ib  any  circumstances,  were  unable  to  man- 
property  advantageously  for  themselves, 
rtowhom  it  was  not  desirable  to  give  the 
c^ntro^  it;  and  the  propriety  in  all  such 
^  of  some  protection  to  the  beneficiary  is 
*P.Parent.  The  court  of  chancery,  by 
eo him!?111®  ^a(l  an  interest  of  an 

ai  r]1  H  r  c^aract;er  which  could  be  protected 
title 60  0rc^  aPainst  the  holder  of  the  legal 
ca$ea  e^€.r?lse^  a  jurisdiction  to  give  relief  in 
tbe  courts  of  common  law  could 
am!  m  i  7  consistently  with  their  principles 

1!®^  °f  procedure. 

eonvevfi^'  ^  were  originally  estates 

com!:?:8  uP°n  condition,  redeemable  if  the 
late  on°U  WaS  P(;r^orme(^  the  day,  but  abso- 
b<dn»  tinon“Per*onnance,  the  right  to  redeem 
c°urt  1 y ’forfeited,  owe  their  origin  to  the 

1  r1  L*hancr  -  -  -  *  - 


ha 


^Uce’w,  8,°me  cases  where  the  non-perform- 
b)’  mistake  or  accident,  soon  recog- 


ery ;  which,  acting  at  first,  per- 


against  the  forfeiture  Ti!  <fler  to  ^eve 
as  an  equity  of  redemption  7T*  kn°.wn 
m  use  at  the  present  dav  ,dcsignation 

long  been  a  llga  right  of  rid  "^  there 
cases.  °  feht  01  red««nption  in  such 

Relief  against  penalties  and  forfeiture  „i 

In  most  of  the  cases  which  fall  under  this 

'Hard,  where  the  courts  of  equity  adminis¬ 
ter  equitable  relief  for  the  infraction  of  Wal 
rights,  in  cases  in  which  the  courts  of  law,  re¬ 
cognizing  the  right,  give  a  remedy  according 
to  their  principles,  modes,  and  forms,  but  the. 
remedy  is  deemed  by  equity  inadequate  to  the 
requirements  of  the  case.  This  is  sometimes 
called  the  concurrent  jurisdiction.  This  class 
embraces  fraud ,  mistake ,  accident ,  adminis¬ 
tration ,  legacies ,  contribution,  and  cases 
where  justice  and  conscience  require  the  can¬ 
cellation  or  reformation  of  instruments ,  of  the 
rescission,  or  the  specific  performance  of 
contracts . 

The  courts  of  law  relieve  against  fraud, 
mistake,  and  accident  where  a  remedy  can  be 
had  according  to  their  modes  and  forms  ;  but 
there  are  many  cases  in  which  the  legal  remedy 
is  inadequate  for  the  purposes  of  justice. 

The  modes  of  investigation  and  the  peculiar 
remedies  of  the  courts  of  equity  are  often  of 
the  greatest  importance  in  this  class  of  cases. 

Transfers  to  defeat  or  delay  creditors,  and 
purchases  with  notice  of  an  outstanding  title, 
come  under  the  head  of  fraud. 

It  has  been  said  that  there  is  a  less  amount 
of  evidence  required  to  prove  fraud,  in  equity, 
than  there  is  at  law ;  but  the  soundness  of  that 
position  may  well  be  doubted.  . 

The  court  does  not  relieve  in  all  cases  ot 

accident  and  mistake. 

In  many  cases  the  circumstances  are  such 
as  to  require  the  cancellation  or  reformation 
of  written  instruments  or  the  specific  perform¬ 
ance  of  contracts,  instead  of  damages  for  the 

breach  of  them.  ,  ,  .  . 

Fourth .  where  the  court  of  equity  ^minis¬ 
ters  a  remedy  because  the  relations  of  the 
nirties  are  such  that  there  are  impediments 
to  a  legal  remedy.  Partnership  lurn!sht‘®^ 
marked  instance.  /o*nt-f««ancy  am 
shalling  of  assets  may  be  n  chid  d.  aro 

From  the  nature  of  a  partnerehip-  eral 

impediments  to  suits  at  law  e relation  to 

partners  and  the  partners  P  and  im- 

matters  involved  in  the  part gj? 
pediments  of  a  somewhat  sini.i 

exist  in  other  oi^esV  0f  proceeding  in  the 
Fifth,  where  the  forms  P  #d  te  t0  the 

courts  of  law  are  n0J  de  ticulars  and  details 

due  investigation  °1*  F  l  des  account,  par- 

of  the  case.  This  of  boundaries. 

tition,  dower ,  ascerW  «  ^  0f  trust  and 

*«****— 
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do  not  stand  on  equal  ground  in  their  dealings 
with  each  other:  as,  the  relations  of  parent 
and  child,  guardian  and  ward ,  attorney  and 
client ,  principal  and  agent,  executor  and  ad¬ 
ministrator ,  legatees  and  distributees ,  trustee 
and  cestui  que  trust ,  etc. 

Seventh,  where  the  eourt  grant  relief  from 
considerations  of  public  policy,  because  of  the 
mischief  which  would  result  if  the  court  did 
not  interfere.  Marriage-brokage  agreements, 
contracts  in  restraint  of  trade ,  buying  and 
selling  public  offices,  agreements  founded  on 
corrupt  considerations,  usury,  gaming,  and 
contracts  with  expectant  heirs,  are  of  this 
class. 

Cases  of  this  and  the  preceding  class  are 
sometimes  considered  under  the  head  of  con¬ 
structive  fraud. 

Eighth,  where  a  party  from  incapacity  to 
take  care  of  his  rights  is  under  the  special 
care  of  the  court  of  equity,  as  infants,  idiots, 
and  lunatics. 

This  is  a  branch  of  jurisdiction  of  very 
ancient  date,  and  of  a  special  character,  said 
to  be  founded  in  the  prerogative  of  the  king. 

In  this  country  the  court  does  not,  in  gene¬ 
ral,  assume  the  guardianship,  but  exercises  an 
extensive  jurisdiction  over  guardians,  and  may 
hold  a  stranger  interfering  with  the  property 
of  an  infant  accountable  as  if  he  were  guardian. 

A  inth,  where  the  court  recognizes  an  obli¬ 
gation  on  the  part  of  a  husband  to  make  pro¬ 
vision  for  the  support  of  his  wife,  or  to  make  a 
settlement  upon  her,  out  of  the  property  which 
comes  to  her  by  inheritance  or  otherwise. 

This  jurisdiction  is  not  founded  upon  either 
trust  or  fraud,  but  is  derived  originally  from 
the  maxim  that  he  who  asks  equity  should  do 
equity. 

1  enth,  where  the  equitable  relief  appropri¬ 
ate  to  the  case  consists  in  restraining  the  com¬ 
mission  or  continuance  of  some  act  of  the 
defendant,  administered  by  means  of  a  writ 
of  injunction. 

Eleventh,  the  court  aids  in  the  procuration 
or  preservation  of  evidence  of  the  rights  of  a 
party,  to  be  used,  if  necessary,  in  some  sub¬ 
sequent  proceeding,  the  court  administering 
no  final  relief. 

See  a  f  ull  note  as  to  equity  jurisdiction  in 
19  Am.  L.  Reg.  n.  s.  563. 

I’kci  liar  remedies,  and  tiie  manner 
of  administering  them.  Under  this  head 
arc — specific  performance  of  contracts;  re- 
execution,  reformation ,  rescission,  and  cancel - 
lation,  of  contracts  or  instruments;  restraint 
by  injunction;  hills  quia  timet;  hills  of  peace  • 
protection  of  a  party  liable  at  law,  but  who 
has  no  interest,  by  bdl  of  interpleader  •  elec - 
tion  between  two  inconsistent  legal  rights  • 
conversion  ;  priorities ;  tacking;  marshalling 
of  securities ;  application  of  purchase-money 

In  recent  periods,  the  principles  of  the 
court  of  chancery  have  in  many  instances 
been  acted  on  and  recognized  by  the  courts 
of  law  (as,  for  instance,  in  relation  to  mort¬ 
gages,  contribution,  etc.)  so  far  as  the  rules  of 
the  courts  of  law  admitted  of  their  introduction 


In  some  states  the  entireimZir~T~ - 

by  statute,  been  conferred  m/on  the  °n  hus> 
law,  who  exercise  it  as  a  separate  of 

branch  of  their  authority,  upon  the  n,  •d’^,rict 
and  according  to  the  modi  and  fSi'*'^'3 
viously  adopted  in  chancery.  s  P*6- 

In  a  few,  the  jurisdictions  of  the  eo,.^  , 
law  and  of  equity  have  been  amalgSL 
and  an  entire  system  has  been  sufi’ 
administered  more  according  to  the  nriiir.1  ’ 
and  modes  and  forms  of  equity  ^hant 
principles  and  forms  of  the  common  law 
Rules  and  maxims.  In  the  administra¬ 
tion  ot  the  jurisdiction,  there  are  certain 
rules  and  maxims  which  are  of  special  si," 
nificance.  © 


First,  Equity  having  once  had  jurisdiction 
of  a  subject-matter  because  there  is  no  remedy 
at  law,  or  because  the  remedy  is  inadequate, 
does  not  lose  the  jurisdiction  merely  because 
the  courts  of  law  afterwards  give  the  same  or 
a  similar  relief. 

Second,  Equity  follows  the  law.  This  is 
true  as  a  general  maxim.  Equity  follows  the 
law,  except  in  relation  to  those  matters  which 
give  a  title  to  equitable  relief  because  the 
rules  of  law  would  operate  to  sanction  fraud 
or  injustice  in  the  particular  case. 

Third,  Between  equal  equities,  the  late  must 
prevail.  The  ground  upon  which  the  suitor 
comes  into  the  court  of  equity  is  that  he  is 
entitled  to  relief  there.  But  if  his  adversary 
has  an  equally  equitable  case,  the  complainant 
has  no  title  to  relief. 

Fourth,  Equality  is  equity :  applied  to  eases 
of  contribution,  apportionment  of  moneys  due 
among  those  liable  or  benefited  by  the  pay¬ 
ment,  abatement  of  claims  on  account  of  de¬ 
ficiency  of  the  means  of  payment,  etc. 

Fifth,  He  who  seeks  equity  must  do  equity . 
A  party  cannot  claim  the  interposition  of  the 
court  lor  relief  unless  he  will  do  what  it  is 
equitable  should  be  done  by  him  as  a  condi¬ 
tion  precedent  to  that  relief. 

Sixth ,  Equity  considers  that  as  done  which 
ought  to  have  been  done.  A  maxim  of  much 
more  limited  application  than  might  at  first 
be  supposed  from  the  broad  terms  in  which  jt 
is  expressed.  In  favor  of  parties  wTho  would 
have  had  a  benefit  from  something  contracted 
to  be  done,  and  who  have  an  equitable  right 
to  have  the  case  considered  as  if  it  had  been 
done,  equity  applies  this  maxim.  Illustra¬ 
tion  :  when  there  is  an  agreement  for  a  sa  c 
of  land,  and  the  vendor  dies,  the  land  ma> 
be  treated  as  money,  and  the  proceeds  of  t 11 
sale,  when  completed,  go  to  the  distributees 
of  personal  estate,  instead  of  to  the  heir, 
the  vendee  dies  before  the  completion  of  t 
purchase,  the  purchase-money  may  be  trea 
as  land  for  the  benefit  of  the  heir.  * 

Remedial  process,  and  defence. 
suit  in  equity  is  ordinarily  instituted  } 
complaint,  or  petition,  called  a  bill ;  an 
defendant  is  served  with  a  wTrit  of  summ°J  ^ 
requiring  him  to  appear  and  answer,  calk* 
subpoena.  AYna 

In  Pennsylvania  the  suit  is  begun  by  1 1  » 
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'7'Tronv  of  the  bl11’  tbe  subP«na 

■'in?  j:,.,;.nscd  with  by  a  rule  of 


been  dispe 


having 


the  parties  in  the  masterwnZ  Z~  7 
may  be  taken  to  his  e‘  Excepti 


court-  f  proceedings  in  equity  are  such 

Reforms  r  htg  of  a1i  persons  interested 
asto^  ^  and)  as  a  general  rule,  all 
before  ted  should  be  made  parties  to 

prt*0"?  -tLr  os  plaintiffs  or  defendants, 
the  biUi  e‘  ®  be  iendments  of  the  bill ;  or  a 

There  J  . _ which  is  sometimes  neces- 

J  whe"  die  c^e  is  beyond  the  stage  for 

SminDdcasentihe  suit  fails  by  the  death  of  the 
i  there  is  a  bill  ot  revivor,  and  alter  the 
£’  Stored  of  there  may  be  a  bill  of 

^The'defence  is  made  by  demurrer,  plea,  or 
If  the  defendant  has  no  interest,  he 
Zv  disclaim.  Discovery  may  be  obtained 
from  the  plaintiff  and  further  matter  may  be 
introduced,  by  means  of  a  cross-bill,  brought 
bvthe  defendant  against  the  plaintiff,  in  order 
that  it  may  be  considered  at  the  same  time.  . 

If  the  plaintiff  elects,  he  may  tile  a  repli¬ 
cation  to  the  defendant’s  answer. 

The  final  process  is  directed  by  the  decree, 
which  being  a  special  judgment  can  provide 
relief  according  to  the  nature  of  the  case. 
This  is  sometimes  by  a  perpetual  injunction. 

There  may  be  a  bill  to  execute,  or  to  im¬ 
peach,  a  decree. 

Evidence  and  practice.  The  rules  of 
evidence,  except  as  to  the  effect  of  the  answer 
and  the  taking  of  the  testimony,  are,  in  gene¬ 
ral,  similar  to  the  rules  of  evidence  in  cases 
at  law.  But  to  this  there  are  exceptions. 

The  answer,  if  made  on  oath,  is  evidence 
for  the  defendant,  so  far  as  it  is  responsive  to 
the  calls  of  the  bill  for  discovery,  and  as  such 
it  prevails,  unless  it  is  overcome  by  something 
®,ore  than  what  is  equivalent  to  the  testimony 
°j  one  witness.  If  without  oath,  it  is  a  mere 
pleading,  and  the  allegations  stand  for  proof. 

,  “  dje  answer  is  incomplete  or  improper, 
ie  Plaintiff  may  except  to  it,  and  it  must  be 
50  amended  Is  to  be  made  sufficient  and 
proper. 


The, 


g  may  be  heard  on  the  bill  and  an- 

7er’  “  Ae  plaintiff  so  elects,  and  sets  the  case 
for  a  hearing  thereon. 

the  plaintiff  desires  to  controvert  any  of 
nlioo!-  ?ents  *n  t,ie  answer,  he  files  a  re- 
allea  t*n  T^^h  he  denies  the  truth  of  the 
takim  l°nS  *n  ^le  answer?  an(l  testimony  is 

Th* 

Practio  t.estimony»  according  to  the  former 
t°riesfi^  1?.c^lancery^  is  taken  upon  interroga- 
by  thG  e(*  ll\the  clerk’s  office,  and  propounded 
Pities  eXpniUer’  Wlth°ut  the  presence  of  the 
tensivoi,  ,  practice  has  been  very  ex- 

^lVely  modified. 

is  a  mo/  ^le  testimony  is  improper,  there 
Theca?pt0  SUpPress 

state  the  maJr  referred  to  a  master  to 
^nts  between  the  parties,  or  to 
^ire ;  anH0+u  rePort  as  the  case  may  re- 
tkere  may  be  an  examination  of 


decrees,  and  who  p™™ « 
or  judgment.  Th'ere  may  li  .  ,“^'5 
sufficient  cause  is  shown.  c’  “ 

At  the  present  day,  wherever  equity  forms 
are  used,  the  proceedings  have  become  very 
much  simplified.  J 

The  system  of  two  distinct  sets  of  tribunals 
administering  different  rules  for  the  adjudica¬ 
tion  of  causes,  has  now  been  changed  in  Eng¬ 
land.  By  the  Judicature  Acts  of  1873  and 
1876,  the  courts  of  law  and  equity  were  con¬ 
solidated  into  one  Supreme  Court  of  Judica¬ 
ture,  in  which  equitable  claims  and  de¬ 
fences  are  recognized  in  all  proceedings  to  the 
same  effect  as  a  court  of  chancery  would  have 
recognized  them  before  the  passing  of  the 
act.  Equitable  remedies  are  substantially 
applied. 

In  America,  the  federal  courts  have  equity 
powers  under  the  constitution,  where  an  ade¬ 
quate  remedy  at  law  does  not  exist ;  It.  S.  § 
723.  The.  practice  of  the  English  court  of 
chancery  forms  the  basis  of  the  equity  practice 
in  these  courts;  2  Sumn.  612. 

Courts  of  chancery  were  constituted  in  some 
of  the  states  after  1776  ;  and  in  Pennsylvania, 
for  a  short  time,  as  early  as  1723,  a.  court  of 
chancery  existed;  see  Rawle,  Eq.  in  Penn., 
and  in  most  of  the  colonies  before  the  Revo- 
lution  ;  Bisph.  Eq.  §  14,  n.  At  the  present 
time,  distinct  courts  of  chancery  exist  m  .New 
Jersey,  Maryland,  Kentucky,  Delaware,  len- 
nessee,  Mississippi,  and  Alabama.  In  the 
following  states,  viz.:  Maine,  New  Hamp¬ 
shire,  Vermont,  Massachusetts,  Rhode  Island, 
Connecticut,  Pennsylvania,  lrgima, 
Virginia,  North  Carolina,  Georgia,  Illinois, 
Texas  Florida,  Michigan,  Iowa,  Arkansas, 

action.  "seeBispb.  Eq.  §  15,  where  the  sub¬ 
ject  is  more  fully  treated  ]e  Jurisdic- 

See,  generally,  .  Reeve,  Hist. 

tion  ofj  the  Court  dChanc  ,L  iw; 

F.nuitV!  RpP- 


l,aw;  Crabb,  Hist. 


i„  Equity 


ties;  Gresley 
Greenleaf,  Ev 


Evid.;  3 
Ed- 


Draftsman 

Cbanc.  Pi'aet 


Ed"»  «££&# 
ianC;iu  TW.:  Lewm, 

Hoffman 


Greenleat,  >  yan  lleytnu; 

wards,  Receive^  chanC.  Practice : 
Draftsman;  Smiy  i  Ob.  lrac< 
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Trusts ;  Hill,  Trustees ;  Tudor,  Lead.  Cas.  in 
Eq. 

EQUITY  EVIDENCE.  See  Evidence. 

EQUITY  PLEADING.  See  Plea; 
Pleading. 

EQUITY  OF  REDEMPTION.  A  right 

which  the  mortgagor  of  an  estate  has  of  re¬ 
deeming  it,  after  it  has  been  forfeited  at  law 
by  the  non-payment  at  the  time  appointed  of 
the  money  secured  by  the  mortgage  to  be 
paid,  by  paying  the  amount  of  the  debt,  in¬ 
terest,  and  costs. 

The  phrase  equity  of  redemption  is  indiscrimi 
nately,  though  often  incorrectly,  applied  to  the 
right  of  the  mortgagor  to  regain  his  estate,  both 
before  and  after  breach  of  condition.  In  North 
Carolina,  by  statute,  the  former  is  called  a  legal 
right  of  redemption,  and  the  latter  the  equity  of 
redemption,  thereby  keeping  a  just  distinction 
between  these  estates ;  1  No.  C.  Rev.  Stat.  200 ; 

4  M’Cord,  340.  The  interest  is  recognized  at  law 
for  many  purposes  :  as  a  subsisting  estate,  al¬ 
though  the  mortgagor  in  order  to  enforce  his 
right  is  obliged  to  resort  to  an  equitable  pro¬ 
ceeding,  administered  generally  in  courts  of 
equity,  but  in  some  states  by  courts  of  law  ;  11 
S.  &  R.  223 ;  or  in  some  states  may  pay  the  debt 
and  have  an  action  at  law ;  18  Johns.  7  110  • 

1  Halst.  466  ;  2  H.  &  M’H.  9.  ’ 

1  his  estate  in  the  mortgagor  is  one  which 
he  may  devise  or  grant,  2  Washb.  R.  P.  40, 
and  which  is  governed  by  the  same  rules  of 
devolution  or  descent  as  any  other  estate  in 
lands ;  10  Conn.  243  ;  2  S.  &'S.  323  ;  2  Hare, 
He  may  mortgage  it;  1  Pick.  485;  and 
it  is  liable  for  Ins  debts;  3  Mete.  Mass.  81  • 
21  Me.  104;  7  Watts,  475  ;  15  Ohio,  467  ;  ] 
Caines,  Cas.  47;  4  B.  Monr.  429;  31  Miss 
253;  20  111.53;  7  Ark.  269;  1  Day,  98  4 
M  Cord,  336;  but  see  7  Paige,  Ch.  437*  7 
Dana,  67 ;  14  Ala.  N.  s.  476 ;  23  Miss.  206  ; 

2  Dougl.  Mich.  176;  24  Mo.  249;  13  Pet. 
294 ;  and  in  many  other  cases,  if  the  morL 
gagor  still  retains  possession,  he  is  held  to  be 

2*.°7<?n5  5  Gray’  470’  note;  11  N-  H. 

5  B.rb.  N."  Y  Sol  13  468 ;  34  Mo-  88  i 

mSflllTl?"  wl'°  “  i»  Ike  mort- 

lit  t  ;  °r  an-v  Part  of  it.  having  a  legal 
«^th«wn,  °r  a  legal  or  equitable  ben 
thereon,  provided  he  comes  in  as  privy  in  es 
tate  with  the  mortgagor,  may  exercise  the 
right;  including  heirs,  devisees!  executors  ad 

ministrators,  and  assignees  of  tl.»  ’  1_ 

2  Root,  509;  2  1  layw  22  ,7"10^a?01' i 

Paige,  Ch.  49;  9  E  L}\  501  ?  }° 

cumbrancers  ;  5  Johns.  Ch._35 ;  l“  Dana^S 
Cush.  46;  judgment  creditor;  2  1  itt’ 

M.  ,01;  ,ri:Vn‘V  £.* 


*  a- »  »•  Eq-  *»'i 

Mete.  517;  7  bi.\.44;  a  j’ointress  •'  l  v’ 
190  ;  2  White  &  T.  Lead.  Cas  .Tv® .’  ,  '  ern‘ 
and  tenant  by  curtesy;  14  Pick"  ’  0wress 
having  an  easement ;  22  Pick.  401’  ™  ’  0nc 
See,  generally,  Coote,  Mort.. 

Washb.  R.  P.  160 ;  and  £*  «  9  * 
M  oleott,  in  23  Bost.  Law  Rep.  193  2'  C  ‘  *  • 

EQUIVALENT.  Of  the  same  ’  1 

Sometimes  a  condition  must  be  literallv  ’ 

y  ac- 


complished  in  forma  specified .  i,„t 
be  fulfilled  by  an  equivalent,  per  cequ'hi^ 
when  such  appears  to  be  the  mten&S 
parties ;  as,  if  I  promise  to  pay  !  "  °t the 
dred  dollars,  and  then  die,  my  ZZ,Thn‘ 
fulfil  my  engagement ;  for  it  is  equivS  Ty 
you  whether  the  money  be  paid  to  1  ,  nt  t0 
or  by  him.  Rolle,  Abr.  45  •  b>.m« 

lust,  n  760.  For  its  meaning  in  L,°U;icr> 
see  7  Wall.  327.  Pab~nt  law, 

EQUIVOCAL.  Having  a  double  sense 
in  the  construction  of  contracts,  it  j9  ’ 
general  rule  that  when  an  expression  „,a  be 
taken  in  two  senses,  that  shall  he  prefZwi 
which  gives  it  effect.  See  Cokstkl-ctiS  • 

50.Ti  LP6LTATI°N  5  ^  22‘  L4*  45>  L8°; 

EQTJULEUS  (Lat.).  A  kind  of  rack  for 
extorting  confessions.  Encyc.  Lond. 

ERASURE.  The  obliteration  of  a  writ¬ 
ing.  The  effect  of  an  erasure  is  not  per  se  to 
destroy  the  writing  in  which  it  occurs,  but  is 
a  question  for  the  jury,  and  will  render  the 
wilting  void  or  not,  under  the  same  circum¬ 
stances  as  an  interlineation.  See  5  Pet.  560; 
11  Co.  88;  4  Cruise,  Dig.  368 ;  13Vin.  Abr! 
41;  Fitzg.  207;  5  Bingh.  183;  3  C.  &  P. 
55  ;  2  Wend.  555;  11  Conn.  531 ;  3  La.  56; 
4  id.  270;  57  Ala.  173;  62  Ind.  401.  See 
Alteration  ;  Interlineation. 

ERCISCUNDUS  (Lat.  erciscere ).  For 
dividing.  Familice  erciscundce  actio .  An 
action  for  dividing  a  way,  goods,  or  any 
matter  of  inheritance.  Vicat,  Voc.  Jur.; 
Calvinus,  Lex. 

ERECTION.  This  term  is  generally  used 
of  a  completed  building ;  45  N.  Y.  153;  119 
Mass.  254.  The  repairing,  alteration,  and 
enlarging,  or  the  removal  from  one  spot  to 
another,  of  a  building,  is  not  erection  within 
the  meaning  of  a  statute  forbidding  the  erec¬ 
tion  of  wooden  buildings;  27  Conn.  332;  2 
Rawle,  262;  4  Conn.  65;  51  Ill.  422. 

EREGIMUS  (Lat.  we  ha^e  erected).  A 
word  proper  to  be  used  in  the  creation  of  a 
new  office  by  the  sovereign.  Bac.  Abr. 
Offices ,  E. 

EROTIC  MANIA.  In  Medical  Juris¬ 
prudence.  A  name  given  to  a  morbid  acti¬ 
vity  ot  the  sexual  propensity.  It  is  a  disease 
or  morbid  affection  ot*  the  mind,  which  fills 
it  with  a  crowd  of  voluptuous  images,  and 
hurries  its  victim  to  acts  of  the  grossest  li¬ 
centiousness,  in  the  absence  of  any  lesion  ot 
the  intellectual  powers.  See  Mania. 

ERRANT  (Lat.  err  are,  to  wander).  ^  11  ?" 
dering.  Justices  in  eyre  wrere  formerly  said 
to  be  errant  (itinerant).  Cowel. 

ERROR.  A  mistake  in  judgment  or  de¬ 
viation  from  the  truth  in  matters  of  fact,  and 
trom  the  law  in  matters  of  judgment. 

Error  of  fact  will  excuse  the  party  acting 
illegally  but  honestly,  in  many  cases,  wu 
u\oid  a  contract  in  some  instances,  and  when 
mutual  will  furnish  equity  with  a  ground 


error, 


WRIT  OF 


603 


escheat 


_  in  Me.  45;  20  Wend.  174;  5 
19  Mass.  36.  See  Mistake. 

Conn-  'V  .  w;u  not,  in  general,  excuse  a 
EtrfiS  violation.  A  contract  made  under 
3t  law  is,  in  general,  binding;  tor, 


return ;  2 
806;  40 


juaD 


an  eff°r  ‘  n(X  Would  be  urged  in  almost 
Wl.re  it  not  ^  t  4(J9_  See  6  Johns.  Ch. 

every  195  ;  2  J.  &  W.  249  ;  1  Story, 
]66;  8Cow.  y  &  c  232 .  6  B.  &  C. 

J"savi<my,  Or.  Rom.  App.  viii.  See 
Pnde  of  Pro.  §  36G,  for  the  phrase 
fact.  Also  7  How.  Pr.  64;  22 
■“  But 


Eq 

67i; 

N-Y  , 

ff  u7  ‘1  Abb.  Pr.  N.  S.  405,  423. 

•  -L  U  will  for  this  purpose  be  con- 
«Ki5Me.45P;Jrick.m; 

2  Pothier,  Obi.  369,  etc. 

ERROR.  WRIT  OF.  See  Writ  of 

Error-  ,,  ,  _  . 

ESCAMBIO.  In  Old  English  Law.  A 

TOt  "ranting  power  to  an  English  merchant 
to  draw  a  bill  of  exchange  on  another  who  is 
in  a  foreign  county.  Reg.  Orig.  194.  Abol¬ 
ished  by  Stats.  59  Geo.  HI.  c.  49,  and  26  & 

27  Viet.  c.  125. 

ESCAMBITJM.  Exchange,  which  see. 
ESCAPE.  The  deliverance  of  a  person 
who  is  lawfully  imprisoned,  out  of  prison, 
before  such  a  person  is  entitled  to  such  deli¬ 
verance  by  law.  5  Mass.  310. 

The  voluntarily  or  negligently  allowing  any 
person  lawfully  "in  confinement  to  leave  the 
place.  2  Bish.  Cr.  L.  §  917. 

Departure  of  a  prisoner  from  custody  before 
he  is  discharged  by  due  process  ot  law. 

Escape  takes  place  without  force ;  prison- 
breech,  with  violence ;  rescue,  through  the  in¬ 
tervention  of  third  parties. 

Actual  escapes  are  those  which  take  place 
*hen  the  prisoner  in  fact  gets  out  ot  prison 
and  unlawfully  regains  his  liberty. 

Constructive  escapes  take  place  when  the 
prisoner  obtains  more  liberty  than  the  law 
allows,  although  he  still  remains  in  confine¬ 
ment.  Bac.  Abr.  Escape  (B) ;  Plowd.  17  ; 

5  Mass.  310 ;  2' Mas.  486. 

Negligent  escape  takes  place  when  the  pri¬ 
soner  goes  at  large,  unlawfully,  either  because 
.  e  building  or  prison  in  which  he  is  confined 
js  too  weak  to  hold  him,  or  because  the  keeper 
,  carelessness  lets  him  go  out  of  prison. 

1  oluntary  escape  takes  place  when  the  pri- 
^°ner  has  given  to  him  voluntarily  any  liberty 

5*  authorized  by  law ;  5  Mass.  320 ;  2  D* 
thin  u#  J 

hen  a  man  is  imprisoned  in  a  proper 
j  ,e  UT)(^r  the  process  of  a  court  having 
son  a  Ct'0n  !n  case,  he  is  lawfully  impri- 
,  notwithstanding  the  proceedings  may 
couITkgUlar;  -1  Crawjft-  &  D-  203 ;  but  if  the 
Uni  not  jurisdiction  the  imprisonment  is 
QiL  w  ,  >  whether  the  process  be  regular  or 
Bacon,  Abr.  Escape  in  Civil 
Ub\  A  *)>  13  Johns.  378;  8  Cow.  192; 

cr^j  ^’"8  a  prisoner,  confined  under  final  Pro" 
,  of  prison  for  any  even  the  shortest 
13  au  escape,  although  he  afterwards 


W  Bkckst.  1048;  1  llolle,  Abr 
.  A.  J.  L.  230;  57  How.  Pr  i0q . 
and  this  may  be  (as  in  the  case  of  i„proi/ 
ment  under  a  ca.  sa  )  although  an  o£l » 
accompany  him ;  3  Co.  44  a ;  Plowd.  37  •  H0k 
202  ;  1  B.  &  P.  24;  2  W.  Blackst.  1048. 

In  criminal  cases,  the  prisoner  is  indictable 
tor  a  misdemeanor,  whether  the  escape  be 
negligent  or  voluntary;  2  Hawk.  P.  C.  189- 
Cro.  Car.  209  ;  7  Conn  -  -  -  -  ’ 


189; 

T-  -r-V  '?"*?•  384 ;  16  id.  47;  and 
the  officer  is  also  indictable;  32  Ark.  124* 

80  N.  C.  390.  If  the  offence  of  the  prisoner 
was  a  felony,  a  voluntary  escape  is  a  felony 
on  the  part  of  the  officer;  2  Hawk.  P.  C.  c.  19, 

§  25 ;  it*  negligent,  it  is  a  misdemeanor  only 
in  any  case  ;  2  Bish.  Cr.  L.  §  925.  It  is  the 
duty  of  the  officer  to  rearrest  after  an  escape  ; 

6  Hill,  344. 

In  civil  cases,  a  prisoner  may  be  arrested 
who  escapes  from  custody  on  mesne  process, 
and  the  officer  will  not  be  liable  if  he  rearrest 
him;  Cro.  Jac.  419;  but  if  the  escape  be 
voluntary  from  imprisonment  on  mesne  pro¬ 
cess,  and  in  any  case  if  the  escape  be  from 
final  process,  the  officer  is  liable  in  damages 
to  the  plaintiff,  and  is  not  excused  by  retaking 
the  prisoner;  2  Term,  172;  2  B.  &  A.  56. 
Nothing  but  an  act  of  God  or  the  enemies  ot 
the  country  will  excuse  an  escape ;  24  \V  end. 
381  ;  2  Murph.  386;  1  Brev.  146.  See  5 
Ired.  702  ;  5  W.  &  S.  455 ;  1 7  W  end.  548. 

Attempts  to  escape  by  one  accused  of  crime 
are  presumptive  of  guilt  and  the  conduct  of 
..  in  arrest,  either  before  or  alter 


are  —  e  - 

a  defendant  in  arrest,  either  before 
beiii"  accused  of  the  crime,  may  be  compe- 
>  -,i . .  ar,»,n*t  him.  as  indicating  a 


,e,,t  evidence  .ggst  Mm,  “  ^ 

f,,"y8«n  «T»  XPP.  *207,  247  7  14  Bnsh, 
340  A„  ,T2 

Art.  in  26  Am.  L. 


breach  is  indictable; 

Wharton’s  Cr.  L.  §  1667  ; 

11  ESCAPE  WARRANT,  a  warrant  ad- 
ESCAPE  throughout  England,  to 

dressed  to  all  sntr  debt,  andeom- 

retake  an  escaped  prisoner  But 

mit  him  to  gaol  till  the  ^tis^  ^  tfce  most 

lhe„fa',  U,r.'i  "’i  n"  conf'e“,on’f ireaKin  or 
An  action  of  eje^n  the  place  ot  ssion 
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by  some  unforeseen  contingency ;  in  which 
case  the  land  naturally  results  back,  by  a  kind 
of  reversion,  to  the  original  grantor  or  lord  of 
the  fee;  2  Bla.  Com.  244. 

The  estate  itself  which  so  reverted  was 
called  an  escheat.  Spelm.  The  term  included 
also  other  property  which  fell  to  the  lord ; 
as,  trees  which  fell  down,  etc.  Cowel. 

All  escheats  under  the  English  laws  are 
declared  to  be  strictly  feudal  and  to  import 
the  extinction  of  tenure.  Wr.  Ten.  1 15-1 1 7  ; 
1  W.  Bla.  123. 

In  this  country,  however,  the  state  steps 
in,  iu  the  place  of  the  feudal  lord,  bv  virtue 
of  its  sovereignty,  as  the  original  and  ulti¬ 
mate  proprietor  of  all  the  lands  within  its 
jurisdiction;  4  Kent,  424.  See  10  Gill  &  J. 
450;.  3  Dane,  Abr.  140.  It  is,  perhaps, 
questionable  how  far  this  incident  exists  at 
common  law  in  the  United  States  generally. 
In  Maryland  the  lord  proprietor  was  origin¬ 
ally  the  owner  of  the  land,  as  the  crown  was 
in  England.  In  most  of  the  states  the  right 
to  escheat  is  secured  by  statute;  4  Kent, 
424;  1  Washb.  R.  P.  24,  27;  2  id.  443. 

It  seems  to  be  the  universal  rule  of  civilized 
societv  that  when  the  deceased  owner  has  left 
no  heirs  it  should  vest  in  the  public  and  be  at 
the  disposal  of  the  government ;  Code,  10. 
10.  1  ;  Domat,  Droit  Pub.  liv.  1,  t.  6,  s.  3, 
n.  1.  See  10  Yin.  Abr.  139;  1  Brown,  Civ. 
£aw,  250;  1  Swift,  Dig.  156;  2  Bla.  Com. 
244,  245;  5  Binn.  375;  3  Dane,  Abr.  140 
§  24 ;  Jones,  Land  Oil.  Titles  in  Penn.  5,  6 
93;  27  Barb.  376  ;  9  Rich.  Eq.  440;  27 
Penn.  36  ;  5  Cal.  373  ;  1  Sneed,  355 ;  4  Zab. 
566;  2  Swan,  46;  4  Md.  Ch.  167;  16  Ga 
31;  9  Heisk.  85;  48  Tex.  567;  28  Gratt 
62;  47  Md.  103;  86  Penn.  284;  63  Ind.  33 
oee  Alien. 

ESCHEATOR.  The  name  of  an  officer 
whose  duties  are  generally  to  ascertain  what 
escheats  have  taken  place,  and  to  prosecute 
the  claim  of  the  sovereign  for  the  purpose  of 
recovering  the  escheated  property.  10  Vin 
Abr.  158  ;  Co.  Litt.  13  b;  Toml.  L.  D.  His 
oflice  was  to  be  retained  but  one  year  ;  and 
no  one  person  could  hold  the  office 'more  than 
once  in  three  years. 

has  fallen  into  desuetude.  There 
^as  formerly  au  esclleator-general  in  Pennsvl 

auditor  aenJra<IUtandhfVebeen  tran6ferred  to  the 

duties  of  this  office  devolve  ^ii non tth  thC 

general.  volve  uP°n  the  attorney- 

fSCRIBANO.  In  Spanish  Law.  The 

public  officer  who  »  lawfully  authorized  o 

reduce  to  writing  and  verify  bv  1>:U  !  10 

all  judicial  acts  and  proceeding ,"ro 

nil  «««.  and  contracts  entered  d, 'to  bctwlcn 

private  individuals.  tween 

ESCROW.  A  deed  delivered  to  -i  ct 
ger,  to  be  by  him  delivered  to  the  »n-.  r'n~ 
upon  the  happenings  of  certain  conditi"^ 

’  ~  > 


5  Blackf.  18  ;  23  Wend.  43^TtT  T"— 
530;  4  Watts,  180;  22  Me.  569 Th  L- 
delivery  must  be  conditioned,  and  ™  8eeond 
postponed;  8  Mete.  436;  2  B  &  r  ^ 
Shepp.  Touch.  58.  Care  should  be  uh  82  5 
express  the  intent  of  the  first  delivery  c U t0 
2  Johns.  248;  10  Wend.  310-  g  Wi 
22  Me.  569;  14  Conn.  271  • ’8 cZ 
155.  An  escrow  has  no  effect  as  a  <£d  ffii 
the  performance  of  the  condition  -  21  Wn 
267;  and  taken  effect  from  th,.’ 
livery;  1  Barb.  500.  See  3'  Mete  M. 
412;  6  Wend.  666;  16  Vt.  563  30 

110;  10  Penn.  285.  But  where  the  parties 
announce  their  intention  that  the  escrow  shall 
after  the  performance  of  the  condition,  take 
effect  from  the  date  of  the  deed,  such  inten 
tion  will  control;  34  Ill.  13. 

See,  generally,  14  Ohio  St.  309 ;  13  Johns. 
285;  5  Mas.  60;  6  Humph.  405;  3  Mete 
Mass  412  ;  3  III.  App.  30,  498 ;  57  Ala.  459  j 
33  Ohio  St.  203 ;  26  N.  Y.  483 ;  23  Wend. 
43  ;  28  Am.  L.  Reg.  697,  n. 

.  ESCUAGE.  In  Old  English  Law.  Ser. 
vice  of  the  shield.  Tenants  who  hold  their 
land  by  escuage  hold  by  knight's  service.  1 
Thomas,  Co.  Litt.  272 ;  Littleton,  §  95,  86  b. 
Abolished  by  Stat.  12  Car.  II.  c.  24.  Scu¬ 
tage. 

ESKIPPAMENTTJM.  Tackle  or  fur¬ 
niture  ;  outfit.  Certain  towns  in  England 
were  bound  to  furnish  certain  ships  at  their 
own  expense  and  with  double  skippage  or 
tackle.  The  modern  word  outfit  would  seem 
to  render  the  passage  quite  as  satisfactorily ; 
though  the  conjecture  of  Cowel  has  the  ad¬ 
vantage  of  antiquity. 

ESKIPPER,  ESKIPPARE.  To  ship. 
Kelh.  Norm.  L.  1).;  Rast.  409. 

ESKIPFESON.  Shippage,  or  passage 
by  sea.  Spelled,  also,  skipjpeson.  Cowel. 

ESNECY.  Eldership.  In  the  English 
law,  this  word  signifies  the  right  which  the 
eldest  coparcener  of  lands  has  to  choose  first 
one  of  the  parts  of  the  estate  after  it  has  been 
divided. 

ESPERA.  The  period  fixed  by  a  compe¬ 
tent  judge  within  which  a  party  is  to  do  cer¬ 
tain  acts,  as,  e.  g .,  to  effect  certain  payments, 
present  documents,  etc.;  and  more  especially 
the  privilege  granted  by  law  to  debtors,  allow¬ 
ing  them  certain  time  for  the  payment  of  their 
indebtedness. 

ESPLEES.  The  products  which  the  laud 
or  ground  yields  :  as,  the  hay  of  the  meadows, 
the  herbage  of  the  pasture,  corn  or  other  pro¬ 
duce  of  the  arable,  rents,  and  services.  &tC 
11  S.  &  R.  275;  Dane,  Abr.  Index. 

ESPOUSALS.  A  mutual  promise  be- 
tween  a  man  and  a  woman  to  marry  each  ot  n r 
at  some  other  time  :  it  differs  from  a  marriatry 
because  then  the  contract  is  completed.  VI  001 1 
Inst.  57.  See  Bktrothment. 

ESQUIRE  (Lat.  Armiger;  Fr.  Escuier)- 
title  applied  by  courtesy  to  officers  ot  ** 

**t  every  description,  to  members  ot  iL 


A 
mobt 
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No  one  is  entitled  to  it  by 
bar,  sDadnj  therefore  it  confers  no  distinction 


laffi 

in  la* 


ESTATE  by  the  curtesy 


1  *aw'  ,  A  it  is  a  title  next  above  that  of  a 
111  EDglf«nd  below  that  of  a  knight.  Canulen 
gentleman  »»  kinds  Gf  esquires  particularly 
jeckone  “P  the  heralds :  the  eldest  sons  of 
“d  their  eldest  sons  in  perpetual  suc- 
kn,2hts. »“  elde6t  60Ug  of  the  younger  sons  of 
(jessioD ,  ‘  eldegt  gons jn  like  perpetual  suc- 
^’  Vauires  created  by  the  king’s  letters 
’  ^her  investiture,  and  their  eldest  sons ; 
^  ,5  virtue  of  their  office,  as  justices  of 
and  others  who  bear  any  office  of  trust 
2  Steph.  Com.  $15. 

bssendi  quibtam  de  theolo- 

NIA  'Lat.  of  being  quit  of  toll).  A  writ 
which  lay  anciently  for  the  citizens  or  bur¬ 
gesses  of  a  town  which  was  entitled  to  exemp¬ 
tion  from  toll,  in  case  toll  was  demanded  of 
them.  Fitzh.  N.  B.  226,  I. 

ESSOIN,  ESSOIGN.  In  Old  English 
Law.  An  excuse  for  not  appearing  in  court 
at  the  return  of  the  process.  Presentation  of 
such  excuse.  Spelman,  Gloss. ;  1  Sell.  Pr. 
4;  Comyns,  Dig.  Exoine,  B  1.  Essoin  is 
not  now  allowed  at  all  in  personal  actions.  2 
Term.  16;  16  East,  7  (a);  3  Bla.  Com.  278, 
note. 

ESSOIN  DAY.  Formerly,  the  first  day 
in  the  term  was  essoin  day  ;  now  practically 
abolished.  Dowl.  448  ;  3  Bla.  Com.  278,  n. 

ESSOIN  ROLL.  The  roll  containing  the 
essoins  and  the  day  of  adjournment.  Rose. 
R.  Act.  162  et  seq’ 

ESTABLISH.  This  word  occurs  fre¬ 
quently  in  the  constitution  of  the  United 
.  ^es>  and  it  is  there  used  in  different  mean- 
m2s'  !•  To  settle  firmly,  to  fix  unalterably: 
*?’,  to  establish  justice,  which  is  the  avowed 
pect  of  the  constitution.  2.  To  make  or 
onn ;  as,  to  establish  an  uniform  rule  of  na- 
/“»*■,  and  uniform  laws  on  the  subject 
‘  bankruptcies, -which  evidently  does 'not 

tahN  i  tdiese  ^aws  be  unalterably  es- 

to7„  ,!  M  Justice.  3.  To  found,  to  create, 

:  a9’  Congress  shall  have  power  to 
found*1511  P^roads  and  post-offices.  4.  To 
^  ’  rec°gnize,  confirm,  or  admit :  as,  Con- 
Sshm.  ’f  majce>  no  law  respecting  an  estab- 
0r  coiifi  °  rebgion.  5.  To  create,  to  ratify, 
dain  an!im a,s*  We,  the  people,  etc.,  do  or- 
Const.  § 454^  ls^  ^*s  constitution.  1  Story, 

^eclsions  upon  the  scope  and 
*5;  33 KnV«JJr°rdi e<-*e  14  N.  Y.  356 ;  28  Barb. 
18  L*.  An  49 202  ;  11  Gray.  306  5  49  N.  H.  230  ; 

^entAb^ishment.  ESTABLISSE 

'!'>'»>«  of  a'. WJi,la  "  ■ 


In 


ESTADAL.  Io  Spanish  La„ 

Spu?,sl,  Amenca  tbia  a  luras„™  V  ,  *  J 

Ser;r9n5iiuareTOas’M^  *wK| 

ESTADIA.  In  Spanish  Law.  Called 
also  bobrestudia.  The  time  for  which  the 
party  who  has  chartered  a  vessel,  or  is  bound 
to  receive  the  cargo,  has  to  pay  demurrage  on 
account  ot  his  delay  in  the  execution  of  the 
contract. 

#  ESTATE  (Lat.  status^  the  condition  or 
circumstances  in  which  the  owner  stands  with 
reference  to  his  property).  The  degree,  quan¬ 
tity,  nature,  and  extent  of  interest  which  a 
person  has  in  real  property. 

This  word  has  several  meanings.  1.  In  its  njost 
extensive  sense,  it  is  applied  to  signify  everything 
of  which  riches  or  fortune  may  consist,  and  in¬ 
cludes  personal  and  real  property :  hence  we  say, 

rv/iH.'  Ati  1  Aotnfn  i  1  Aotn  ♦  A  •  W  "\7  Ao  •  1  A  T  aVi 


- —  f  — — - - 

ance  or  statute.  Esueci- 


XV  -luoo.  ,  X  X  V.V.  vwv  ,  -  \  •  /  *  ■  ■  • 

In  its  more  limited  sense,  the  word  estate  is  ap¬ 
plied  to  lands.  It  is  so  applied  in  two  senses. 
The  first  describes  or  points  out  the  land  itself, 
without  ascertaining  the  extent  or  nature  of  the 
interest  therein  :  as,  “  my  estate  at  A.”  18  Pick. 
537.  The  second,  which  is  the  proper  and  tech¬ 
nical  meaning  of  estate,  is  the  degree,  quantity, 
nature,  and  extent  of  interest  which  one  has  in 
real  property  :  as,  an  estate  in  fee,  whether  the 
same  be  a  fee-simple  or  fee-tail,  or,  an  estate  for 
life  or  for  years,  etc.  Coke  says,  Estate  signifies 
such  inheritance,  freehold,  term  of ^  years,  ten¬ 
ancy  by  statute  merchant,  staple,  eligit,  or  the 
like,  as  anv  man  hath  in  lands  or  tenements,  etc. 
r„  r  irt  RS  345,650  a.  See  Jones,  Land  Off. 

Tw“ta  rlnoTlOMW  E-  **• 

mw  i'thewJ  k  commonly 
used  in  the  ‘ 

!•».  See  Estn.es  of  ^  ^ 

ESTATE  iWashb.  R.  P- 

tateforthe  life  oi  another. 

•  9  Bla.  Com.  120. 

88’  "  ATE  IN  COMMON.  An  estate 
ESTATE  r  tw0  or  more  per- 

held  in  joint  P05^8®'0,  £vewj  and  distinct 

titles.  1  Washb-  f  /^hiVestate  has  the 
ioi  •  l  Pres.  Est.  130.  A“‘  be  of  n.al 

single  unity  of  possession,  ^  ^  436 .  77  id. 
or  personal  Pr0Per  y2’.  92  jq.  1*29 ;  25  Minn* 
222  •  8l26NMass.  480  ;  127  id.  123  ;  30  N.  J* 

E^;°ATE  upon  CONDITION.  See 

estate  which  severajJ  This  estate  has  t  e 

whether  male  or  fen  *  ,  and  pos 


"'nnor  0st  ,y.  puuiic  or  private  use,  as  the 
JW  ‘intents  of  a  government. 
v,!en'ent 'J?1  ’s  a'so  used  to  denote  the 
1  Britt  .  W°r  the  husband  upon  bis 


whether  male  or  „„d 

unequal*  1  '  4  jlo.  APP,„  ... 

,80.  4  Kent,,  366,  *  EsTatES  in* 

18c  «  ropARCFNABr’  1,ttt?TESY.  That 

See  Gor.  B  CUB1*’.,^  up0n 

ESTATE  BY  *BbandBen«<M  t 

estate  to  which  a 


ESTATE  IN  DOWER 
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ESTATE  FOR  LIFE 


the  death  of  his  wife  in  the  lands  or  tenements 
of  which  she  was  seised  in  possession  in  fee- 
simple  or  in  fee-tail  during  their  coverture ; 
provided  they  have  had  lawful  issue  horn  alive 


w  ^  - - -  ^  ‘  - 

Cruise,  Dig.  153  ;  4  Kent,  29,  note ;  21  ilun, 
381 ;  8  Baxt.  861 ;  3  Lea,  710;  6  Mo.  App. 
416,549;  66  Ohio  Laws,  21.  See  Curtesy. 

Curtesy  is  abolished  or  modified  in  many 
states.  In  Pennsylvania,  birth  of  issue  is  no 
longer  necessary,  and  in  some  states  actual 
seisin  is  not  required.  4  Day  (Conn.),  298; 
2  Ohio,  308 ;  40  Penn.  82  ;  38  Me.  356  ;  24 
Miss.  261. 

Estate  IN  DOWER.  An  estate  which 
a  widow  has  for  her  life  in  some  portion  of  the 
lands  and  tenements  of  which  her  husband 
was  seised  at  any  time  during  coverture,  and 
which  her  issue  might  have  inherited  if  she 
had  any,  and  which  is  to  take  effect  in  posses¬ 
sion  from  the  death  of  her  husband.  1  Washb. 
R.  P.  149 ;  2  Bla.  Com.  129 ;  4  Kent,  41  ;  1 
Greenl.  Cruise,  Dig.  64  ;  Scribner,  on  Dower. 
See  Dowek. 

ESTATE  BY  ELEGIT.  See  Elkgit. 

ESTATE  IN  EXPECTANCY.  An  es¬ 
tate  giving  a  present  or  vested  contingent  right 
of  future  enjoyment.  One  in  which  the  right 
to  pernancy  of  the  profits  is  postponed  to  some 
future  period.  Such  are  estates  in  remainder 
and  reversion;  7  Paige,  70,  76  ;  20  Barb. 
455.  1  Greenl.  Cruise,  Dig.  701. 

ESTATE  IN  FEE-SIMPLE.  The  es¬ 
tate  which  a  man  has  where  lands  are  given 
to  him  and  to  his  heirs  absolutely  without  any 
end  or  limit  put  to  his  estate ;  2  Bla.  Com. 
106;  Plowd.  557  ;  1  Preston,  Est.  425;  Lit¬ 
tleton,  §  1  ;  1  Washb.  R.  P.  51.  The  word 
simple  does  not  add  any  significance,  but  is 
used  to  mark  fully  the  distinction  between  an 
unqualified  fee  and  a  fee- tail  or  any  class  of 
conditional  estates;  1  Washb.  R.  P.  51. 

1 1  IN  FEE-TAIL.  An  inherita- 

ble  estate  which  will  descend  to  certain  classes 
ot  heirs.  The  words  “  heirs  of  the  body”  of, 
etc  are  tlie  proper  words  of  creation ;  1  Washb. 

51;  “  ,s.8a,d  to  exist  by  virtue  of  the 

statute  de  Donut.  Crabb,  R.  P.  §  971  •  1 

Greenl.  Cruise  Dig.  79.’  See, generally 
Du  Cange,  1  Greenl.  Cruise,  Di<r  20  79- 
Littleton  §  18 ;  Wright  Ten.  l87  f  1  Washb! 
±\.  L  .  66  ,  1  Gray,  286  ;  5  id  •  q* 

H.  176  ;  26  Penn?  126  ;  8  Gill,'  l8  ’  35  N* 

ESTATE  OF  FREEHOLD  or  FRANK 
TENEMENT.  Any  estate  of  ;,  l  'TNK‘ 

orfoHifc,  i„ 

hereditament,  existing  in  or  arising  fZ 
property  of  free  tenure.  2  K  °mm 
It  thus  includes  all  estates  but  copyhold  1°^ 
leasehold,  the  former  of  which 
known  in  this  country.  Freehold  «»>  ,1 
the  real  possession  of  land  or  tenement,  -"c  18 
fee-tail,  or  for  life.  Freehold  in  S? 
right  to  such  tenements  before  entry,  t}^ 


term  has  also  been  applied  to  ti>, 
which  a  man  holds  in  fee  or  for  lif?'  !*— 

fi  W-  Washb.  K.  r!"  Y 

Copyhold;  Lease;  Tenure.  ^ee 

ESTATE  OF  INHERITANCE  An 

estate  which  may  descend  to  heirs  i  \v  n 

R.P.  51;  1  Steph.  Com.  218  n'aslib* 

All  freehold  estates  are  estates  of  jnW 
ance,  except  estates  for  life.  Crabb  1>  p 
§  945.  ’  P- 

ESTATE  OF  JOINT  TENANCY  Thp 

estate  which  subsists  where  several  persons 
have  any  subject  of  property  jointly  between 
them  in  equal  shares  by  purchase.  ']  Wasl.h 
Il.P.406;  Will.  Real  Pr.  112;  1  Bla.Jom 
180.  #  I  he  right  of  survivorship  is  the  distin¬ 
guishing  characteristic  of  this  estate.  Little- 
ton,  §  280.  In  most  of  the  United  States  the 
presumption  is  that  all  tenants  holding  jointly 
hold  as  tenants  in  common,  unless  a  clear  in¬ 
tention  to  the  contrary  be  shown ;  6  Gray,  428 ; 
7  Mass.  131  ;  5  Halst.  42  ;  20  Ala.  n.  s.  112; 
1  Root,  48 ;  2  Ohio,  306 ;  10  Ohio,  1 ;  11  S. 
&  R.  191  ;  3  Vt.  543  ;  3  Md.  Ch.  Dec.  547  ; 
1  Greenl.  Cruise,  Dig.  829  ;  1  Washb.  R.  P. 
408.  In  some  states  this  is  by  statute. 

ESTATE  FOR  LIFE.  A  freehold  es¬ 
tate,  not  of  inheritance,  but  which  is  held  by 
the  tenant  for  his  own  life  or  the  life  or  lives 
of  one  or  more  other  persons,  or  for  an  inde¬ 
finite  period,  which  may  endure  for  the  life  or 
lives  of  persons  in  being,  and  not  beyond  the 
period  of  a  life ;  1  Washb.  R.  P.  88 ;  2 
Crabb,  R.  P.  §  1020  ;  1  Greenl.  Cruise  l)ig. 
102;  Co.  Litt.  42  a . ;  Bract,  lib.  4,  c.  28, 
§  207.  When  the  measure  of  duration  is  the 
tenant’s  own  life,  it  is  called  simply  an  estate 
44  for  life ;”  when  the  measure  of  duration  is 
the  life  of  another  person,  it  is  called  an  estate 
“per  (or  rvur)  autre  vie 1  Washb.  R-  P* 
88;  2  Bla.  Com.  120;  Co.  Litt.  41  b ;  4 
Kent,  23,  24. 

Estates  for  life  may  be  created  by  act  of 
law  or  by  act  of  the  parties  :  in  the  former 
case  they'  are  called  legal,  in  the  latter,  con¬ 
ventional.  The  legal  life  estates  are  estates- 
tail  after  possibility  of  issue  extinct,  estates 
by  dower,  estates  by  curtesv,  jointures;  34 
Me.  151;  5  Gratt.  499;  1  Cush.  95;  6  t<£ 

87  ;  24  Penn.  162;  6  Ind.  489  ;  3  E.  L.  * 
Eq.  R.  345;  5Md.  219;  51  Vt.  37  ;  12S.U 
422;  50  Iowa,  302;  89  Ill.  246;  31 

Eq.  234  ;  1  Greenl.  Cruise  Dig.  193. 

The  chief  incidents  of  life  estates  are  a 
right  to  take  reasonable  estovers,  and  freedon 
from  injury  by  a  sudden  termination  or  t 
turbanee  of  the  estate.  Under-tenants  ia' 
the  same  privileges  as  the  original  tenan  » 
and  acts  of  the  original  tenant  which  w0U  j 
destroy  his  own  claim  to  these  privileges  wi 
not  affect  them;  see  19  Penn.  323. 

Their  right,  however,  does  not  of  <  ollT\(| 
as  against  the  superior  lord,  extend  be>o 
the  life  of  the  original  tenant ;  2  Bla«  ' 
122;  1  Rolle,  Abr.  727  ;  1  Washb.  R.  r. 

88  et  seq  ;  Co.  Lit t.  41  b  et  seq 1  ^reeI1  ’ 
Cruise,  Dig.  102  et  seq . 
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estoppel 


"  tP  IN  POSSESSION.  An  es- 

3®.  the  tenant  is  in  actual  pernancy  or 
ttte  where  w*  and  other  advantages 

jtfiP*  lifrom.  2  Crabb,  R.  P.  §  2322  ; 

arising  tEcre  ^rcenl  (jrulse,  Dig.  701. 

.Si-.  *»“«*«■ r- 

"  taTB  IN  REMAINDER.  An  cs- 

E  r  to  take  effect  in  possession,  or  in 
,3“  ment  or  in  both,  subject  only  to  any 
eiijoymeuw  COntingent  interest  that  may 

tornl  °„  immediately  after  the  regular  ex- 
interyene,  ^  icular  estate  of  freehold 

p,rat'°“lvf  created  together  with  it,  by  the 
PmT foSrument,  out  of  the  same  subject  of 
51  ni>rtv  2  Pearne,  (Jont.  Rem.  §  159  2 

C  Com.  163;  1  Greenl.  Cruise,  Dig.  701  ; 

4  Kent,  209.  See  Contingent  Remainder  ; 
Remainder. 

ESTATE  IN  REVERSION.  The  re- 

eidue  of  an  estate  left  in  the  grantor,  to  com- 
meuce  in  possession  after  the  determination 
of  some  particular  estate  granted  out  by  him. 

2  Bla.  Com.  175;  Co.  Litt.  22;  Crabb,  R. 

P.  §  2345.  The  residue  of  an  estate  which 
always  continues  in  him  who  made  a  particu¬ 
lar  *rant.  Plowd.  151  ;  1  Greenl.  Cruise, 
Dig.  817;  Co.  Litt.  22  5,  142  5.  It  is  an 
estate  in  expectancy  created  by  law.  See 
Reversion. 

ESTATE  IN  SEVERALTY.  An  es¬ 
tate  held  by  a  person  in  his  own  right  only, 
without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest  dur¬ 
ing  his  estate.  2  Bla.  Com.  179;  1  Greenl. 
Cruise,  Dig.  829  ;  1  Washb.  R.  P.  112. 

ESTATE  BY  STATUTE  MER¬ 
CHANT.  An  estate  whereby  the  creditor, 
under  the  custom  of  London,  retained  the 
possession  of  all  his  debtor’s  lands  until  his 
<Hts  were  paid.  1  Greenl.  Cruise,  Dig.  51 5. 
^ee  Statute  Merchant. 

.  ESTATE  AT  SUFFERANCE.  The 

jnterest  of  a  tenant  who  has  come  rightfully 
lnt0  possession  of  lands  by  permission  of  the 
operand  continues  to  occupy  the  same  after 
le  period  for  which  he  is  entitled  to  hold  by 
5*  Permission.  1  Washb.  R.  P.  392;  2 
2,7*  150 ;  Co.  Litt.  57  5  ;  Sm.  L.  &  T. 

;nf  ;  brabb,  R.  P.  §  1543.  This  estate  is  of 
reflUent  occurrence,  but  is  recognized  as  so 
fQr.a?  ^hite  that  the  landlord  must  enter  be- 

3  J;  e  can  bring  ejectment  against  the  tenant ; 

theT111/  292  5  8  id.  403  ;  1  M.  &  G.  644.  If 
Lfft  has  personally  left  the  house,  the 
5$.  break  in  the  doors;  1  Bingh. 

8eem  /f  1  *(‘k*  2(>3,  266  ;  and  the  modern  rule 
re<,a:  0  ^at  the  landlord  may  use  force  to 
if*  P°.ssession,  subject  only  to  indictment 
Peace ^ •rn?’  committed  against  the  public 
I47.  iA;erm’  431  ;  1  Cush.  482;  7  Mete. 
8tS.’i4^&W.4S7;  4  Johns.  150;  1  W. 
0.  3lg.»  1  Washb.  R.  P.  390,  39G  ;  7  M.  & 

>  13  Johns.  235  ;  13  Pick.  36. 

TA!L.  See  Estate  in  Fee- 


ESTATE  IN  VADIO. 

Mortgage. 

ESTATE 


Pledge.  See 

Litt.  55  a;  1  ud.  L.  Cas.  R.  p.  io •  Sm.  L. 

w?vLV£^Comi146i  4  Kent’ 110 ;  i 

W  asnb.  R.  1 .  370.  Estates  properly  at  will 
are  of  very  infrequent  occurrence,  being  gene¬ 
rally  turned  into  estates  for  years  or  from  year 

to  VPnr  n\r  fU^Picinno  ^ —  1  4 


ESTATE  FOR  YEARS.  An  interest 
in  lands  by  virtue  of  a  contract  for  the  pos¬ 
session  of  them  for  a  definite  and  limited 


in  lcLiiiio  uy  virtue  ui  u,  cuiiiraet  lur  uie  pus- 

session  of  them  for  a  definite  and  limited 
period  of  time.  2  Bla.  Com.  140 ;  2  Crabb, 
R.  P.  §  1267  ;  Bacon,  Abr.  Leases;  Will. 
Real  Pr.  195;  1  Washb.  R.  P.  298.  Such 
estates  are  frequently  called  terms.  The 
length  of  time  for  which  the  estate  is  to  en¬ 
dure  is  of  no  importance  in  ascertaining  its 
character,  unless  otherwise  declared  by  stat¬ 
ute;  15  Mass.  439;  1^*  H.  350;  13  S.  Sc 
R.  60;  22  Ind.  122;  4  Kent,  93.  See  1 
Greenl.  Cruise,  Dig.  252,  note. 

ESTATES  OF  THE  REALM.  The 

lords  spiritual,  the  lords  temporal,  and  the 
commons  of  great  Britain.  1  Bla.  Com.  153 ; 

3  Hallain,  ch.  6,  pL  3.  Sometimes  called 
the  three  estates. 

rsTER  IN  JUDGMENT.  To  appear 

before  a  tribunal  either  as  plaintiff  or  defen¬ 
dant.  Kelh.  Norm.  L.  D. 

ESTOPPEL.  The  preclusion  of  a  person 
ESTOrriOJ.  t  ioug  conduct  in- 

frorn  asserting  a  tact,  I  ^  or  the 

“Trfttec  Vhora  >"=  aaims.  or  by  »“ 

aMtSC«P»nhi«,igl,.L»'.»  ho  cannot 

b«  allowed  prevents  ft  man 

A  preclusion,  in  1«  ,  jn  Conse- 

frorn  alleging  or  <  e  ny i '  n  allegation,  or 
aUence  of  his  own  previous  act ,  »  ^  ^ 

denial  of  a  contrary  tenon  denies  the 

A  plea  winch  neither  rings  ^  hig 

facts  alleged  by  the  c  2)  §  39. 

right  to  allege  the  •  , .  j  happens  where 

"A  special  plea  m  b"’ "h Je\Jt"uted  some 
a  man  has  done  some  act  o^  any 

deed  which  preclu<  •  Com.  308. 

thing  to  the  contrary.  3  «  ^  agserted  for 

Sr  ™ie  rf 

policy,  and  P^c  or  denying™®  407. 

his  replantations  Rawle,<>  &  kindof 

admissions »  ;  -  jaw  gi'®6  »  traverse,  nor 

This  doctrine  of  gy  way  of  that, 

pleading  that 1  ®  jllance,  viz-  •  *P,S  merely  on 

confession  and  a  0f  fact,  r_  vjou8  act, 

waiving  any  flul'S ft t»r  stating  th®  I  tv  prays 

judgment  if  n e  ^ 
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aver  contrary  to  what  he  before  (lid  or  said.  This 
pleading  is  called  a  pleading  by  way  of  estoppel. 
Steph.  PI.  2-10 ;  120  Mass.  21;  18  Hun,  163;  57 
Miss.  634 ;  31  La.  An.  81,  108 ;  8  Baxt.  289  ;  90 
Ill.  604. 

Formerly  the  questions  of  regarding  estoppel 
arose  almost  entirely  in  relation  to  transfers  of 
real  property,  and  the  rules  in  regard  to  one  kind 
of  estoppel  were  quite  fully  elaborated.  In  more 
modern  time  the  principle  has  come  to  be  applied 
to  all  cases  where  one  by  words  or  conduct  wil¬ 
fully  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief  or  to  alter  his  own  previous  posi¬ 
tion  ;  2  Exch.  653 ;  1  Zab.  403  ;  28  Me.  525 ;  9 
N.  Y.  121 ;  16  Wend.  531 ;  40  Me.  348.  See,  as 
to  the  reason  and  propriety  of  the  doctrine,  Co. 
Litt.  352  a  ;  11  Wend.  117 ;  13  id.  178 ;  3  Hill,  N. 
Y.  219 ;  1  Dev.  &  B.  L.  464 ;  12  Vt.  44. 

“  The  correct  view  of  au  estoppel  i6  that  taken 
in  a  recent  work  (Bigelow,  Est.).  ‘  Certain  ad¬ 
missions,’  it  is  there  said,  ‘  are  indisputable,  and 
estoppel  is  the  agency  of  the  law  by  which  evi¬ 
dence  to  controvert  their  truth  is  excluded.’  In 
other  words,  when  an  act  is  done,  or  a  statement 
made  by  a  party  the  truth  or  etlicacy  of  which  it 
would  be  a  iraud  on  his  part  to  controvert  or 
impair,  the  character  of  an  estoppel  will  be  given 
to  what  would  otherwise  be  a  mere  matter  of 
evidence.  The  law  of  estoppel,  therefore,  is  a 
branch  of  the  law  of  evidence,  it  has  become  a 
part  of  the  jurisdiction  of  chancery,  simply 
because  in  equity  alone,  or  rather  by  equitable 
construction  alone,  has  that  full  effect  been  given 
to  this  species  of  evidence  which  is  necessary  to 
the^due  administration  of  justice.”  Bisph.  Eq. 

By  Deed.  Such  as  arises  from  the  pro¬ 
visions  of  a  deed.  It  is  a  general  rule  that 
a  party  to  a  deed  is  estopped  to  deny  any 
thing  stated  therein  which  has  operated  upon 
the  other  party  :  as,  the  inducement  to  accept 
and  act  under  such  deed;  1  Washb.  R.  P 
464;  7  Conn.  214;  13  Vt.  158;  3  Mo.  373  \ 
5  Ohio,  199  ;  10  Cush.  163  ;  and  see  5  Johns. 
Ch.  23  ;  7  J.  J.  Mar.  14  ;  15  Mass.  307  ;  13 
Pick.  116;  3  Cal.  263;  6  id.  153;  2  S.  &  R 
507 ;  3  M’Cord,  411 ;  6  Ohio,  366  ;  including 
a  deed  made  with  covenant  of  warranty,  which 
estops  even  as  to  a  subsequently  acquired  title ; 
11  Johns.  91;  13  id.  316;  14  id.  193;  9 

°°7;  I7*-’  ! *  52;  13  id.  116;  24  'id. 

324,  3  Mete.  Mass.  121;  13  N.  H.  389-  20 

“e-r  ck0inoOI'i0V.,07;  12 But  see 
V  ni  t  i-.*  ’  ,5,  32«;  ■»  Wrad.  300  ; 

M.64Gl'  322i  94  >»•  >91  It 

To  create  an  estoppel,  the  deed  must  be 

Shh  BTt  n  lt8frm  an<1  ^ecution;  2 
Washb.  R.  P.  41 ;  and  must  convey  no  title 

upon  which  the  warranty  can  operate  in  ease 
ot  a  covenant;  3  McLean,  56;  9  Cow  971 
2  Pres.  Abs.  216.  Estoppels  affect  onlv’ 
parties  and  privies  m  blood,  law,  or  estate- 


By  Matter  of  Record.  Such  a,  • 
from  the  adjudication  of  a  competent  !'riSes 
Judgments  in  courts  of  record  and  a  °Ult 
and  other  final  determinations’  of  ecel^6* 
tical,  maritime,  and  military  courts,  worT** 
tODDels:  4  Ken t  909  .  a  At _  ’ 
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0  T  L  estate ; 

c  ,v,  3  Johns.  Ch,  10S  •  /? 

Mass.  418;  24  Pick.  324;  35  N.  H  99.  t 
Ohio,  190;  11  id.  4  78;  2  Dev.  177-  1?  w® 
B-  389.  See  2  Washb.  R.  P.  480 
Mass.  25.  Estoppels,  it  is  said,  must  be  £ 

27P2  1  iu°  L,tt-  352  But  4  Litt 

C  2  V2  499  ?  11  Ark.  82;  2  Sm  L 

O.  664.  And  see  2  Washb.  R.  p.  458T48i 


io  1 V.  X.  41/  ;  2b  Minn.  72;  101  IT  q  177 
124  Mass.  109,  347  ;  87  Ill.  367 ;  98  *U 
433.  Estoppels  by  deed  and  by  record  'arc 
common  law  doctrines.  The  following  kind 
of  estoppel  is —  fe  u 

By  Matter  in  Pais.  Such  as  arises  from 
the  acts  and  declarations  of  a  person  by  which 
he  designedly  induces  another  to  alter  his 
position  injuriously  to  himself;  17  Conn  345 
355;  18  id.  138;  5  Denio,  154.  Equitable 
estoppel,  or  estoppel  by  conduct,  is  said  to 
have  its  foundation  in  fraud,  considered  in  its 
most  general  sense  ;  Bisph.  Eq.  §  282.  It  is 
said  (Bigelow,  Estop.  437)  that  the  follow, 
ing  elements  must  be  present  in  order  to  con¬ 
stitute  an  estoppel  by  conduct :  1.  There  must 
have  been  a  representation  or  concealment  of 
material  facts.  2.  The  representation  must 
have  been  made  with  knowledge  of  the  facts. 
3.  The  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter.  4. 
It  must  have  been  made  witli  the  intention 
that  the  other  party  would  act  upon  it.  5. 
The  other  party  must  have  been  induced  to 
act  upon  it. 

In  the  leading  case  on  this  subject  (Pickard 
v.  Sears,  6  Ad.  &  El.  469)  a  mortgagee  of 
personalty  was  held  to  be  estopped  from 
asserting  his  title  under  the  mortgage  because 
lie  had  passively  acquiesced  in  a  purchase  of 
the  same  by  the  defendant  under  an  execu¬ 
tion  against  the  mortgagor.  Cases  of  estop¬ 
pel  by  silence  are  numerous;  10  Wall.  289  ; 
31  Penn.  334;  12  Gray,  73,  265;  4  Wall. 
572;  but  silence  does  not  always  amount  to 
fraud ;  65  Penn.  241 ;  and  there  is  no  estoppel 
by  silence  where  a  party  has  had  110  oppor¬ 
tunity  to  speak  ;  63  Penn.  417. 

The  estoppel  will  be  limited  to  the  acts 
which  were  based  upon  the  representations 
out  of  which  the  estoppel  arose ;  thus,  where 
a  sheriff  had  a  writ  against  A,  but  took  B 
into  custody,  upon  B’s  representations  that 
she  was  A,  but  detained  her  after  he  was  in¬ 
formed  that  she  was  not  A,  B  was  estopped 
to  recover  damages  for  the  false  arrest  but  not 
for  the  subsequent  detention  ;  2  C.  B.  N.  s. 
495  ;  See  50  Ga.  90  ;  27  Barb.  595 ;  Bisph. 
Eo.  §  292. 

It  is  said  that  the  contract  of  a  person  under 
disability  cannot  be  made  good  by  estoppel^ 
Bisph.  Eq.  §  293.  See  2  Gray,  161 ;  11? 
Mass.  241 ;  52  Penn.  400.  It  makes  no  dii- 
ference  that  the  person,  if  a  married  woman, 
falsely  represented  herself  to  be  sole ;  9  Ex. 
422.  But  estoppel  may  operate  to  preven 
such  a  person  from  enforcing  a  right.  I or 
instance,  if  a  married  woman  were  to  induce 
A  to  buy  property  from  B,  knowing  that  the 
title  was  not  in  B,  but  in  herself,  she  would 
be  estopped  from  asserting  her  title  agam5 
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^TT  702;  8  c.  E.  Green,  477  ;  30 
A;  8  ,  The  same  principle  would  extend 
A'a-  3-'V  fl(!ts  on  the  part  of  an  infant ;  3 
9  Ga.  23. 

doctrine  that  estoppels  bind  not  only 
T',e  ,  !  I)rivies  of  blood,  law,  and  estate, 
p‘irtief’  ,iv  equally  to  this  class  of  estop- 
E*top.  H,  449. 

l*Ke  doctrine  of  estoppel  is  said  to  be  the 
^  another  equitable  doctrine,  that  ot 
bf18-  Ch  Eq  S  294.  See  Election 
^Thi^ principle  has  been  applied  to  cases  of 
dedication  of  land  to  the  public  use ;  6  Pet. 

19  pick.  405;  of  the  owner’s  standing 
L  and  seeing  land  improved  upon  ;  50  N.  Y. 
sk  ;68  Penn.  1 04  ;  24  Mich.  134;  4  W.& 
8  3^3 •  or  sold;  7  V  atts,  168;  11  H. 
201  ;*2  Dana,  13;  13  Cal.  359;  1  Woodb. 
&  M.  213;  40  Me.  348;  without  making 
claim.  But  see  16  Pick.  457  ;  2  Mete.  Mass. 
423  ;  86  Me.  178.  See  Admission;  Con¬ 
fession.  Consult  4  Kent,  293,  n.;  2  Washb. 
R.  P.  458-481  ;  2  Sm.  L.  C.  5,  Iiare  &  W. 


entangle- 
manor-lands 


ed. ;  Rawle,  Cov.  c.  9.  See,  also,  97  U.  S. 
146;  101  id.  494  ;  80  N.  C.  231  ;  68  Mo. 
218;  21  Kan.  417;  10  Phila.  176,  339;  87 
111.547;  5  Dill.  509;  127  Mass.  39;  7  Oreg. 
315,  435,  467. 

ESTOVERS  ( estouviers ,  necessaries ; 
from  tstoffer,  to  furnish).  The  right  or  pri¬ 
vilege  which  a  tenant  has  to  f  urnish  himself 
vith  so  much  wood  from  the  demised  premises 
as  may  be  sufficient  or  necessary  for  his  fuel, 
fences,  and  other  agricultural  operations.  2 
Bla.  Com.  35;  Woodf.  L.  &  T.  232;  10 
« end.  639. 

Any  tenant  may  claim  tins  right,  whether 
ne  be  a  tenant  for  life,  for  years,  or  at  will ; 
™  that  without  waiting  for  any  special  leave 
°r  assignment  of  the  lessor,  unless  lie  is  re¬ 
strained  by  some  provision  contained  in  his 
,ease*  Shepp.  Touchst.  3,  n.  1.  Nor  does  it 
Kar  t0  necessary  that  the  wood  should 
iti  .e1cons.UIne(t  upon  the  premises,  provided 
ant  •  a^eln.^n  g00*  for  the  use  of  the  ten- 
titin  •  i  servants?  an(l  in  reasonable  quan- 
no  ’i'Vlt'\tBe  further  qualification,  also,  that 
anpp.  inJury  be  done  to  the  inherit 

Wt  1  a,8e’  Ch-  573. 

°f  esto r?  Se-Vera^  tenants  are  grunted  tlie  right 
**»/■«»  the  same  estate,  it  becomes  a 
ants  1  i  estovers  >  but  no  one  of  such  ten- 
niore  „  ’  •  UQderletting  his  land  to  two  or 
ttern- f  °I1S’  ,aPP°rtion  this  right  among 
hriil  ’  °r!n  this  way  he  might  surcharge  the 
as  tW  nf  ,  r’J^lts  of  his  co-tenants,  as  well 
Va(ltd.  j  tnndlord,  would  be  thereby  in- 
a  farm ....  tilse’  therefore,  of  the  division  ot 
Under.t'  'on?  several  tenants,  neither  of  the 
a%eqnent/  .S  Can  ^iave  estovers,  and  the  right, 
e®d.  becomes  extinguished;  IP 

learn ; ’  4.  Co- 36  ;  8  id.  78.  There  is 
Ration  .  ”g  the  old  books  relative  to  the 
w^'shin,J!l>0rAlonment>  suspension,  and  ex- 

fS  however  -hese  yl%hts'  V(‘r>’  liuJ? .  of 

things  |n  ifl  18  aPphcable  to  the  condition 
Vol.  j  hl8«>untry,  except  perhaps  in 


the  state  of  New  York  „  i  7~ 
ments  produced  by  wants  Jf ' ft  * 10 
have  led  to  some  iti™,*;  D?anor'lan<Js 

1  •  99  ;  7  Bing.  640  ;  7  Pick  1  v>  R' 

14  M< b22>  r  2  ft.  H.  m  £“«} 

lred.  Eq.  197;  6  Ye*.  334’;  5  Mm."  .’ 

Ihe  alimony  allowed  to  a  wife  was  called 
at  common  law,  estovers.  See  De  esto 
VE1UI8  HABKNDIS. 

ESTRAY.  Cattle  whose  owner  is  un¬ 
known.  2  Kent,  359 ;  Spelman,  Gloss.;  29 
Iowa,  437.  Any  beast,  not  wild,  found  within 
any  lordship,  and  not  owned  by  any  man 
Cowel ;  1  Bla.  Com.  297  ;  2  id.  14.  These 
belonged  to  the  lord  of  the  soil.  Britt,  c.  17. 

Statutes  directing  unlicensed  dogs  at  large  to 
be  killed  and  animals  running  at  large  to  be 
seized  and  upon  notice  by  a  justice,  etc.,  sold  at 
auction,  are  not  unconstitutional ;  39  Mich.  451 ; 
82  N.  C.  175 ;  69  Mo.  205. 

ESTREAT.  A  true  copy  or  note  of  some 
original  writing  or  record,  and  especially  of 
fines  and  amercements  imposed  by  a  court, 
extracted  from  the  record,  and  certified  to  a 
proper  officer  or  officers  authorized  and  re¬ 
quired  to  collect  them.  Fitzh.  N.  B.  57,  76. 
A  forfeited  recognizance  taken  out  from  among 
the  other  records  for  the  purpose  of  being  sent 
up  to  the  exchequer,  that  the  parties  might  be 
sued  thereon,  was  said  to  be  estreated.  4  Bla. 
Com.  253. 

ESTREPEMENT.  A  common-law  writ 
for  the  prevention  of  waste. 

The  same  object  being  attainable  by  a  mo¬ 
tion  for  an  injunction  in  chancery,  the  writ 
became  obsolete  in  England,  and  was  impli¬ 
citly  abolished  by  3  &  4  VV  ill.  IV .  c.  27. 

!&K5l“  ’ '.5fre.T5.lo|».a  ’before  poeeeeeion 

was  delivered  by  the  sheriff.  ^  .q  60me 

But,  asrwa8t  Tuft  tbe  statute  of  Gloucester 
cases  pending  the  s  >  t  pen(}enie  placito, 

gave an°th^v wnt of estrepemen  p ^  ^ 

commanding  the  an i  _  strepementum  pen- 

“ ne  facial  vastum  vei  «“e/'  e  of 


tenant  “nefaciat  ™  "virtue  of 

”l«Te —St  forec  lor  the  purpose  |  3B«. 

Com.  225,  226.  |0  the  sheriff 

The  writ  is  sometimes  directed  totn^  .n 

and  the  party  T- J^menable  to  the  court  as 
order  to  make  him  an  disobedience  to 

for  a  contempt  in  case  of  hi  mnl0n  law 

Z injunction  of  ^  At  c  tenant 

the  process  proper ’to  ^  thcreon  an  at- 

court  is  a  venire  /^‘defendant’s  c0™Tf  £ 

S?  plaintiff  declares  against  done  no 

rru  ;ssue  on  this  plca  the  defendant 

in  case  they  the  Plaint'“f^dant  of 

a  contempt*  ti 
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that  cause  as  in  other  cases ;  Co.  2d  Inst. 
329  ;  East.  317  ;  More,  100  ;  1  B.  &  P.  121 ; 
2  Lilly,  Reg.  Estrepement ;  5  Co.  119  ;  Reg. 
Brev.  76,  77. 

In  Pennsylvania,  by  legislative  enactment, 
the  remedy  by  estrepement  is  extended  for 
the  benefit  of  any  owner  of  lands  leased  for 
years  or  at  will,  at  any  time  during  the  con¬ 
tinuance  or  after  the  expiration  of  such 
demise,  and  due  notice  given  to  the  tenant  to 
leave  the  same,  agreeably  to  law  ;  or  for  any 
purchaser  at  sheriif  or  coroner’s  sale  of  lands, 
etc.,  after  he  has  been  declared  the  highest 
bidder  by  the  sheriff  or  coroner;  or  for  any 
morgagee  or  judgment-creditor,  after  the 
lands  bound  by  such  judgment  or  mortgage 
shall  have  been  condemned  by  inquisition,  or 
which  may  be  subject  to  be  sold  by  a  writ  of 
venditioni  exponas  or  levari  facias .  See  10 
Yiner,  Abr.  497  ;  Woodf.  Landl.  &  T.  447; 
Arch.  Civ.  PL  17;  7  Comyns,  Dig.  659;  12 
Harr.  162;  1  Wr.  260. 

ET  ALIUS  (Lat.).  And  another.  The 
abbreviation  et  a/.,  sometimes  in  the  plural 
written  et  als.y  is  affixed  to  the  name  of  the 
first  plaintifl  or  defendant,  in  entitling  a  cause, 
where  there  are  several  joined  as  plaintiffs  or 
defendants. 

On  an  appeal  from  a  judgment  in  favor  of  two 
or  more  parties,  a  bond,  payable  to  one  of  the 
appellees  et  al.}  will  be  good  ;  3  La.  An.  313  ;  12 
id.  282. 

ET  C-33TERA  (Lat.).  And  others  ;  and 
other  things. 

The  abbreviation  etc.  was  formerly  much 
used  in  pleading  to  avoid  the  inconveniences 
attendant  upon  making  full  and  half  defence. 
See  Defence.  It  is  not  generally  to  be  used 
in  solemn  instruments;  see  6  S.  &  R.  427* 
when  used  in  pleadings  to  avoid  repetition,  it 
usually  refers  to  things  unnecessary  to  be 
stated;  27  Ark.  564. 

ET  DE  HOC  PONIT  SE  SUPER 
PATRIAM  (Lat.).  And  of  this  he  puts 
himself  upon  the  country.  The  Latin  form 
of  concluding  a  traverse.  See  3  Bla.  Com 
313. 

ET  HOC  PARATUS  EST  VERIFI- 

.And  this  he  is  prepared  to 
verify.  The  Latin  form  of  concluding  a  plea 
in  confession  and  avoidance;  that  is*  where 
the  defendant  has  confessed  all  that  the  plain¬ 
tiff  has  set  forth,  and  has  pleaded  new  matter 
in  avoidance.  1  Salk.  2. 

ET  HOC  PETIT  QUOD  INQUIRA- 
TUR  PER  PATRIAM  (Lat.).  AmP^s 
he  prays  may  be  inqu.red  of  by  the  country. 
The  conclusion  of  a  plea  tendering  an  issue 
to  the  country.  1  Salk.  3. 

ET  INDE  FRODUCIT  SECTAM 

(Lat.).  And  thereupon  lie  brings  suit  'l  l, , 
Latin  conclusion  of  a  declaration,  excent 
against  attorneys  and  other  oflieera  r.e  J 
court.  3  Bla.  Com.  295.  8  °f  tbe 

ET  MODO  AD  HUNC  DIEM  H  at  y 

And  now  at  this  day.  The  Latin  form  of  the 


commencement  of  the  record  ~ 

of  the  parties.  “  ^P^ance 

ET  NON  (Lat.).  And  not.  These  word 
arc  sometimes  employed  in  pleading  to 
vey  a  pointed  denial.  They  have  the  1 
effect  :is  ••  without  tlffs.-’^to 
Bouvier,  Inst.  n.  2981,  note.  d 

ET  SIC  AD  PATRIAM  (Lat.).  And 
so  to  the  country.  A  phrase  used  in  the  veir 
books,  to  record  an  issue  to  the  country. 

EUNDO  MORANDO  ET  REDE- 
UNDO  (Lat.).  This  Latin  phrase  signifies 
going,  remaining,  and  returning.  It  fs  em¬ 
ployed  in  cases  where  a  person  is  privileged 
from  arrest,  in  order  to  give  him  the  freedom 
necessary  to  the  performance  of  his  respective 
obligations,  to  signify  that  he  is  protected 
from  arrest  eundo  morando  et  redeundo .  See 
3  Bouvier,  Inst.  n.  3380. 

EUNOMY.  Equal  laws  and  a  well-ad¬ 
justed  constitution  of  government. 

EUNUCH.  A  male  whose  organs  of  ge¬ 
neration  have  been  so  far  removed  or  dis¬ 
organized  that  he  is  rendered  incapable  of 
reproducing  his  species.  Domat,  liv.  pr£l. 
tit.  2,  s.  1,  n.  10. 

EVASION  (Lat.  eradere,  to  avoid).  A 
subtle  device  to  set  aside  the  truth  or  escape 
the  punishment  of  the  law :  as,  if  a  man 
should  tempt  another  to  strike  him  first,  in 
order  that  he  might  have  an  opportunity  of 
returning  the  blow  with  impunity.  He  is, 
nevertheless,  punishable,  because  he  becomes 
himself  the  aggressor  in  such  a  case.  Hawk. 
PL  Cr.c.  31,  §§24,  25;  Bac.  Abr.  Fraud,  A. 

EVICTION.  Depriving  a  person  of  the 
possession  of  his  lands  or  tenements. 

Technically,  the  dispossession  must  be  by 
judgment  of  law  ;  if  otherwise,  it  is  an  ouster . 

Total  eviction  takes  place  when  the  pos¬ 
sessor  is  wholly  deprived  of  his  rights  m  t  ie 
premises.  Partial  eviction  takes  place  wlun 
the  possessor  is  deprived  of  only  a  portion  o 
them;  as,  if  a  third  person  comes  in  a” 
ejects  him  from  the  possession  of  half 
land,  or  establishes  a  right  to  some  easenun 
over  it,  by  a  title  which  is  prior  to  that  unde 
which  lie  holds. 

With  respect  to  the  demised  premises,  * 
eviction  consists  in  taking  from  a  tenant  s° 
part  of  the  premises  of  which  he  was  in  p  - 
session,  not  in  refusing  to  put  him  m  P  ^ 
session  of  something  which  by  the  agre^nl(-  ^ 

with  his  landlord  he  should  have  enjoy  cc  ,  - 

Wend.  529.  And  in  order  to  effect  a  susp 
sion  of  rent  there  must  be  something  eclul '  , 

lent  to  an  expulsion  from  the  premises,  en- 
not  a  mere  trespass,  or  disturbance  in  1  ... 

joyment  of  them  ;  4  Wend.  505;  ’ 

542;  T.  Jones,  148;  lYerg.  379;  120 Mass. 

284.  .  nr^er  to 

It  is  not  necessary,  however,  in  °  fjicre 
produce  the  eviction  of  a  tenant,  tna  a 
should  be  an  actual  physical  expulsion  V  jn_ 
landlord  may  do  many  acts  tending  to  <  ^ 

ish  the  enjoyment  of  the  premises,  shor 
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fXpuL<i°n'  grgcts  a  nuisance  so  near  the 

•  :/nremises  as  to  deprive  the  tenant  of 
demised  I"  Qr  if  jie  otherwise  intention- 

"rmrbs  the  tenant’s  enjoyment  to  such 
»U>'dl  “;,sto  injure  his  business  or  destroy 
aUeX  nfort  of  himself  and  family,  it  will 
the  eomfort  «  Cow.  727  ;  2  Ired. 


,,C  Tto  an  eviction;  8  Cow.  727  , 

'm°,S,ndf  260;  4N.Y.217. 

35!'  Ki-w  York  it  is  said  that  eviction  from 
i.  whole  premises  leased,  relieves  the  tenant 
L  payment  of  rent ;  but  when  the  evic- 
ITf  om  a  part  only,  the  rent  will  be  ap- 

Sioae.1;  «»•  T-  37,.°-  Whe" 

Q3  wrongful  act  interferes  more  or  less  with 

he  beneficial  enjoyment  of  the  premises,  but 
leaves  them  intact,  the  act  is  merely  a  trespass, 
though  the  tenant  suffer  injury  by  it ;  ilnd. 

Constructive  eviction  may  arise  from  any 
wrongful  act  of  the  lessor  which  deprives  the 
tenant  of  the  full  enjoyment  of  the  leased  pi  e- 
mises:  as,  bv  forbidding  an  under-tenant  to 
pay  rent  to  the  tenant ;  25  Ill.  587  ;  building 
a  fence  in  front  of  the  premises  to  cut  off  the 
tenant’s  access  thereto ;  9  Allen,  421  5  refusal 
to  do  an  act  indispensably  necessary  to  enable 
the  tenant  to  carry  on  the  business  ior  which 
the  premises  were  leased  :  as,  when  premises 
were  let  for  a  grog  shop,  the  landlord  refused 
to  sign  the  necessary  documents  required  by 
statute  to  enable  the  tenant  to  obtain  a  li¬ 
cense;  42  Md.  236.  But  the  doctrine  of 
constructive  eviction  amounts  only  to  a  right 
to  abandon  the  premises  ;  it  is  not  a  defence 
against  an  action  for  rent  when  the  tenant 
waives  the  eviction  and  remains  in  possession  ; 

20  N.  Y.  281. 

The  remedy  for  an  eviction  depends  chiefly 
uPon  the  covenants  in  the  deed  under  which 
| le  Party  held.  When  the  grantee  suffers  a 
total  eviction,  if  he  has  a  covenant  of  seisin  or 
or  quiet  enjoyment,  he  recovers  from  the 
pwtor  the  consideration-money  which  he  paid 
0r  the  land,  with  interest,  and  not  the  en- 
ancecl  value  of  the  premises,  whether  such 
^Ue  been  created  by  the  expenditure  of 
JJn,iyin  improvements  thereon,  or  by  any 
jr er more  general  cause;  14  Wend.  38;  2 
fnip  •*  And  this  seems  to  be  the  general 
•John11  States  ;  3  Caines,  111;  13 

A?’*0?  4  Dali.  441;  Cooke,  447  ;  1  Hen. 

Bin  2 jV  5  5  ¥“nf- 415  i 4  llalst-  139 ;  \ 

darri,’,  •  In  Massachusetts,  the  measure  of 
a  COvenant  warranty  is  the 
Mass  *00* le  \an,i  at  the  time  of  eviction  ;  8 

other  states, 
2  M’ Cord, 


for  the  use  of  the  demised  premises  tt 
an  eviction  the  rent  ceases  <Ll  ill  \  Lp0.n 
thereby  relieved  from  « 

deemed  equal  to  the  beneth  he  would  haw 
(  ei  ived  from  the  continued  enjoyment  of  the 
property;  2  Hill,  N.  Y.  105.  Ami  see  i 
Eu-  N.  A.  343  ;  Tayl.  Landl.  &  T.  §  317. 

\\  hen  the  eviction  is  only  partial,  the  dam¬ 
ages  to  be  recovered  under  the  covenant  of 
seisin  are  a  ratable  part  of  the  original  price, 
and  they  are  to  bear  the  same  ratio  to  the 
whole  consideration  that  the  value  of  the  land 
to  which  the  title  has  failed  bears  to  the  value 
of  the  whole  tract.  The  contract  is  not  re¬ 
scinded,  so  as  to  entitle  the  vendee  to  the 
whole  consideration-money,  but  only  to  the 
amount  of  the  relative  value  of  the  part  lost ; 
5  Johns.  49;  12  id.  126  ;  4  Kent,  462.  See 
Bacon,  Abr.  44 ;  1  Saund.  204,  note  2, 


‘'litis  "ulu  ax  me  tune  01  t 

lKv,n;  4W-l°8-  See,  as  toe 
413- op9, 1, 265 ;  3  Des.  Eq.  245; 
with  l1,  326- 

n°  Puri'ireSpec*  *°  a  lessee,  however,  who  pays 
*n  eYict:'aS(\nio.no}'r  the  rule  of  damages  upon 
■Hjt,  gX(.  n  13  different ;  for  he  recovers  110th- 
Wf.such  cxPcnses  as  he  may  have 
48  to  ?  111  defending  his  possession  ;  and 
"Pon  the  laTr°vements  he  may  have  made 
^"eral  f  he  stands  upon  the  same 

^‘I-Ved  j  with  a  purchaser.  The  rents 
'0tl  '3  Paid  a  ease*  'wbere  no  other  considera- 
’  regarded  as  a  just  equivalent 


322  a,  note  2. 

See,  generally,  Wood,  Landl.  &  T. 
EVIDENCE.  That  which  tends  to  prove 
or  disprove  any  matter  in  question,  or  to  in¬ 
fluence  the  belief  respecting  it.  Belief  is 
produced  by  the  consideration  of  something 
presented  to  the  mind.  The  matter  thus  pre¬ 
sented,  in  whatever  shape  it  may  come,  and 
through  whatever  material  organ  it  is  derived, 
is  evidence.  Prof.  Parker,  Lectures  on  Medi¬ 
cal  Jurisprudence,  in  Dartmouth  College, 

^  The  word  evidence,  in  lep^l  acceptation, 
includes  all  the  means  by  which  any  alleged 
matter  of  fact,  the  truth  of  which  is  submit- 
SfS invention,  is  established  or  disproved. 

‘  Srf'wlSh  %  leJa'ly  submitted  to  a  jury, 

in  dispute,  or  issue,  P  j-rom  ap  conl. 

a^rf  termed  evideuee.  . 

“ir,  toSss %  ■>*'•’ A°moies  °J 

its  introduction.  ;dence,  in  the  legal 

'J  he  instruments  01  evi _ 

acceptation  of  ^Recognition.  The* 

1 .  Judina}  COurts  take  judicial 

art.  divers  things  of  ^duction  0f  proof  to 

55 '■&£■&&!% 

•=r^Sss?^4 

ernment,  meaning  8  generally 

vis,0l'silv  of  whatever  ought  “  .„|ge needs 
general  ) ,  0  .  .  dictjon.  1‘  V,,  4ek  it  from 

known  in  the  juris  hc  will  sees  j 

information  on  ^  authenftc.^ 

such  sources  as  gteph.  Ev-  of  official 

Greenleaf,  Ev.  c-  2,  be  registers  d  for 

transactions  tun  pnnn  ^tc. 

the  P"rI’T  ^eedinf*  inquisition 

•rtfs?*#*"* 

depositions^  c 
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4.  Public  documents  having  a  semi-official 
character:  as,  the  statute-books  published 
under  the  authority  of  the  government,  docu¬ 
ments  printed  by  the  authority  of  congress, 
etc. 

5.  Private  writings:  as,  deeds,  contracts, 
wills. 

6.  Testimony  of  witness . 

7.  Personal  inspection,  by  the  jury  or  tri¬ 
bunal  whose  duty  it  is  to  determine  the  mat¬ 
ter  in  controversy :  as,  a  view  of  the  locality 
by  the  jury,  to  enable  them  to  determine  the 
disputed  fact,  or  the  better  to  understand  the 
testimony,  or  inspection  of  any  machine  or 
weapon  which  is  produced  in  the  cause. 

There  are  rules  prescribing  the  limits  and 
regulating  the  use  of  these  different  instru¬ 
ments  of  evidence,  appropriate  to  each  class. 

In  its  nature ,  evidence  is  direct ,  or  pre¬ 
sumptive,  or  circumstantial . 

Direct  evidence  is  that  means  of  proof 
which  tends  to  show  the  existence  of  a  fact 
in  question,  without  the  intervention  of  the 
proof  of  any  other  fact. 

It  is  that  evidence  which,  if  believed,  esta¬ 
blishes  the  truth  of  a  fact  in  issue,  and  does 
not  arise  from  any  presumption.  Evidence 
is  direct  and  positive  when  the  very  facts  in 
dispute  are  communicated  bv  those  'who  have 
the  actual  knowledge  of  them  by  means  of 
their  senses.  1  Phill.  Ev.  116;  1  'Stark.  Ev. 
19.  In  one  sense,  there  is  but  little  direct  or 
positive  proof,  or  such  proof  as  is  acquired  by 
means  of  one's  own  sense;  all  other  evidence 
is  presumptive  ;  but,  in  common  acceptation, 
direct  and  positive  evidence  is  that  which  is 
communicated  by  one  who  has  actual  knowl¬ 
edge  of  the  fact. 

Presumptive  evidence  is  that  which  shows 
the  existence  of  one  fact,  by  proof  of  the 
existence  of  another  or  others,  from  which 
the  first  may  be  inferred ;  because  the  fact  or 
lacts  shown  have  a  legitimate  tendency  to  lead 
the  mind  to  the  conclusion  that  the  fact  exists 
which  is  sought  to  be  proved. 

Presumptive  evidence  has  been  divided 
mto^presiimptions  of  law  and  presumptions 

Presumptions  of  law,  adopted  from  mo¬ 
tives  of  public  policy,  are  those  which  arise 
in  certain  cases  by  force  of  the  rules  of  law 
directing  an  inference  to  be  drawn  from  proof 
of  the  existence  of  a  particular  fact  or  facts 

They  may  be  conclusive  or  inconclusive 

Conclusive  presumptions  are  those  which 
admit  of  no  averment  or  proof  to  the  eon 
trary.  Thus,  the  records  of  a  court,  excem 
in  some  proceeding  to  amend  them,  are  con 
elusive  evidence  of  the  matter  there  recorded 
being  presumed  to  be  rightly  made  up. 

Inconclusive  or  disputable  presumptions  of 
law  are  those  where  a  fact  is  presumed  to 
exist,  either  from  the  general  experience  of 
mankind,  or  from  policy,  or  from  proof  of  the 
existence  of  certain  other  facts,  until  some¬ 
thing  is  offered  to  show  the  contrary.  Thus" 
the  law  presumes  a  man  to  be  sane  until  the 
contrary  appears,  and  to  be  innocent  of  the 


commission  of  a  crime  until  he  r, 
be  guilty.  So,  the  existence  of  a-per'2  t0 
of  a  particular  state  of  things  W  0r 
the  law  presumes  the  person  OTstateV^’’’ 
to  continue  until  something  is  offered 
fhet  with  the  presumption.  See  Best  p"' 
sumption,  ch.  ii.  tst’  l  r«- 

But  the  presumption  of  life  may  be  rebut, 
ted  by  another  presumption.  Where  a  Z.7 
has  been  absent  from  his  place  of  resided  e 

h°>  I0  tC™  ofZeven  years,  without  bavin! 
been  heard  of,  this  raises  a  presumption  of  his 
death,  until  it  is  encountered  bv  some  ev 
dence  showing  that  he  is  actually  alive  or 
was  so  within  that  period. 

Presumptions  of  fact  are  not  the  subject 
of  fixed  rules,  but  are  merely  natural  pre¬ 
sumptions,  such  as  appear,  from  common  ex¬ 
perience,  to  arise  from  the  particular  circum¬ 
stances  of  any  case.  Some  of  these  are 
“founded  upon  a  knowledge  of  the  human 
character,  and  of  the  motives,  passions,  and 
feelings  by  which  the  mind  is  usually  influ¬ 
enced. ”  1  Stark.  Ev.  27. 

They  may  be  said  to  be  the  conclusions 
drawn  by  the  mind  from  the  natural  connec¬ 
tion  of  the  circumstances  disclosed  in  each 
case,  or,  in  other  words,  from  circumstantial 
evidence. 

Circumstantial  evidence  is  sometimes  used 
as  synonymous  with  presumptive  evidence ; 
but  presumptive  evidence  is  not  necessarily 
and  in  all  cases  what  is  usually  understood  by 
circumstantial  evidence.  The  latter  is  that 
evidence  which  tends  to  prove  a  disputed  fact 
by  proof  of  other  facts  which  have  a  legiti¬ 
mate  tendency,  from  the  laws  of  nature,  the 
usual  connection  of  things,  the  ordinary 
transaction  of  business,  etc.,  to  lead  the  mind 
to  a  conclusion  that  the  fact  exists  which  is 
sought  to  be  established.  See  1  Stark.  Ev. 
478.  Presumptive  evidence  may  sometimes 
be  the  result,  to  some  extent,  of  any  arbitrary 
rule — as  in  the  case  of  the  presumption  of 
death  after  an  absence  of  seven  years  without 
being  heard  of — derived  by  analogy  from  cer¬ 
tain  statutes. 

The  jurists  and  the  jury  draw  conclusions 
from  circumstantial  evidence,  and  find  one 
fact  from  the  existence  of  other  facts  shown 
to  them, — some  of  the  presumptions  being 
so  clear  and  certain  that  they  have  become 
fixed  as  rules  of  law,  and  others  having  greater 
or  less  weight  according  to  the  circumstances 
of  the  case,  leaving  the  matter  of  fact  in¬ 
quired  about  in  doubt  until  the  proper  tribu¬ 
nal  to  determine  the  question  draws  the  con¬ 
clusion. 


In  its  legal  character,  evidence  is  primary 
or  secondary,  and  primd  facie  or  conclusive . 

Primary  evidence.  The  best  evidence,  or 
that  proof  which  most  certainly  exhibits  the 
true  state  of  facts  to  which  it  relates.  1 1,6 
law  requires  this,  and  rejects  secondary  or 
interior  evidence  when  it  is  attempted  to  bc 
substituted  for  evidence  of  a  higher  or  supe¬ 
rior  nature.  For  example,  when  a  wnttii* 
contract  has  been  entered  into,  and  the  objee 
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^  tll  t  :t  was,  it  is  requisite  to  pro- 

;s  to  Pr0VL:  ^writing,  if  it  is  to  be  attained ; 
ducef1*""?1  no  copy  or  other  inferior 

and  in  -i|  v,0  received. 

•  eV1,ience  f  p0r,CV,  grounded  upon  a 

Thilble  suspicion  that  the  substitution  of 

reasonable  ^  F  evidence  arises  from  sinister 
ioferiof  >or  “e  .ipprelicnsion  that  the  best 
motives,  a"a  du^ed,  would  alter  the  case 
MiT^  £  of  the  party.  This  rule 
,0  th  Vto  the  measure  and  quantity  of 
%£*  <o  its  quality  when  compared 


<!i}en'*V other  evidence  of  superior  decree. 
W'fo  £  gtral  rule  there  are  several  ex- 
•  1  \s  it  refers  to  the  quality  rather 

WITihe  quantity  of  evidence,  it  is  evident 

lu  .  _ r  nncp  admits 


than 


Se  fXt  proof  that  every  case  admits 
of  is  not  requisite:  if,  therefore,  there  are 
several  eve- witnesses  to  a  fact,  it  may  be  suf¬ 
ficiently  proved  by  one  only.  2.  It  is  not 
requisite,  when  the  matter  to  be 


proved  has  been  reduced  to  writing,  that  the 
Uitino-  should  be  produced :  as,  it  the  nar- 
rative'of  a  fact  to  be  proved  has  been  com 
niittcd  to  writing,  it  may  yet  be  proved  by 
parol  evidence*.  A  receipt  for  the  payment 
of  money,  for  example,  will  not  exclude  puro 
evidence  of  payment;  4  Esp.  213.  And  see 
7  B.  &  C.  611 ;  1  Campb.  439  ;  3  B.  &  Aid 
566;  3Cra.  C.C.  51;  lDak.372;  78N.Y.82 
Stcondary  evidence.  That  species  ot  prool 
which  is  admissible  when  the  primary  evi¬ 
dence  cannot  be  produced,  and  which  becomes 
by  that  event  the  best  evidence  that  can  be 
adduced ;  3  Yeates,  530. 

But  before  such  evidence  can  be  allowed  it 
roust  be  clearly  made  to  appear  that  the  supe¬ 
rior  evidence  is  not  to  be  had.  The  person 
*ho  possesses  it  must  be  applied  to,  whether 
he  be  a  stranger  or  the  opposite  party  :  in  the 
case  of  a  stranger,  a  subpoena  and  attachment, 

^hen  proper,  must  be  taken  out  and  served  ; 
and  in  the  case  of  a  party,  notice  to  produce 
H‘h  primary  evidence  must  be  proved  before 
^  secondary  evidence  will  be  admitted ;  7 

•  &  R.  116;  4  Binn.  295,  note;  6  id.  228, 

2® ;  7  E^t,  66;  8  id.  278;  3  B.  &  Aid. 

61  Penn.  328;  7  Exch.  639.  After 
Prr^i  of  the  due  execution  of  the  original, 
^hmts  should  be  proved  by  a  countcr- 
jT  >  n  there  be  one,  for  this  is  the  next  best 
H  enci» ;  and  it  seems  that  no  evidence  of  a 
gjv^  l‘°Py  is  admissible  until  proof  has  been 
(lUc  \  taut  the  counterpart  cannot  be  pro- 
tern  ’  6  T^m,  236.  If  there  be  no  coun- 
Hnv  •  a  C0P^  may  proved  in  evidence  by 
from7tnoss  who  knows  that  it  is  a  copy, 

Bun  vVin£  cornpared  it  with  the  original. 

234 ;  ol  P-  254;  1  Kebl.  117;  6  Burn. 
213.'  Tiaunt-  52;  1  Campb.  469;  8  Mass, 
may  K  reSuBirly  recorded,  an  office  copy  i 
copy  ^  in  evidence.  If  there  be  no 
eV(?nW  *  may  produce  an  abstract,  or 

(loeil  ^  i  evidence  of  the  contents  of  a 

•  Ir  booh  M°d-  8  ’  6  Term,  556. 

“Ml*  *  °l‘.PaPers  necessary  as  evidence 
01  a  PerJ  r*  one  8tate  be  111  *he  possession 

n  bving  in  another  state,  secondary 


evidence,  ^ithouUtei^owiD~— 
g.vcn  to  prove  the  contents  of  S„A  m  PI 
and  notice  to  produce  them  ;=  C“  I)aPerb> 
20  Wall.  125.  P  1  is  unnecessary ; 

It  has  been  decided  in  England  that  there 
arc  no  degrees  in  secondary  evidence;  and 
when  a  party  has  laid  the  foundation  for  such 
evidence,  he  may  prove  the  contents  of  a  deed 
by  parol,  although  it  appear  that  an  attested 
copy  is  in  existence ;  6  C.  &  P.  206  ;  8  id. 
389;  7  M.  &  W.  102;  but  the  question  is 
not  settled  in  the  United  States ;  Greenl.  Ev. 
§  84,  note;  and  the  U.  S.  supreme  court, 
after  saying  they  do  not  adopt  the  English 
rule,  observe  that  the  rule  of  exclusion  or 
admission  must  be  so  applied  as  to  promote 
the  ends  of  justice,  and  guard  against  fraud, 
surprise,  and  imposition;  20  Wall.  226. 

Prima  facie  evidence  is  that  which  appears 
to  be  sufficient  proof  respecting  the  matter  in 
question,  until  something  appears  to  contro- 

•  .  1  4  1  *  .  1  -  _  _  1-w  /  I  1/lf  /  1/  I  /"VY* 


vert  it,  but  which  may  be  contradicted  or 


controlled. 

Conclusive  evidence  is  that  which  esta¬ 
blishes  the  fact :  as  in  the  instance  of  conclu¬ 
sive  presumptions.  _ 

Evidence  may  be  conclusive  for  some  pur¬ 
poses  but  not  for  others.  . ,  . 

1  Admissibility  of  evidence.  In  considering 
the  legal  character  of  evidence,  we  are  natu¬ 
rally  led  to  the  rules  which  regulate  its  com- 
netency  and  admissibility,  although  it  is  not 

Btez&JSssZ 

admissible  evidence  aic  A  cv|dence;  as,  wit¬ 
nesses8 areVpokcn  of  as  competent  or  iucoin* 

PT*.  «~.i  sSSSSSS? 

of  persons  from  g>' 1  .«•_  exclusion  condu- 

cases,  because  lt  dee“  d*scovery,  of  the  truth, 
cive,  in  general,  to  Aerials  and  statements 
so  it  excludes  certair  *  tiinony  in  a  cause, 

from  being  introduced  as  testm 

for  a  similar  reason.  Thus,*  wlthm 

it  txcludCS  ^ 

their  own  knowleo,,  , 

evidence.  BVidencc,  not  of  n  '*  ( 

"'“^Lws Himself,  but  of  b» 

received  m  following-  .,  „nt  0n  oath ; 

principally  a  ^  declarations  whom 

party  ntahi  *  cause  the  Parq  ‘  r0f  cross-ex- 

and,  secondly,  bee  rt„„ily  ’  t,ltr 

it  operates  185.  ge"-, 

Admissions 
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party  by  himself,  or  those  who  act  under  his 
authority,  make  of  the  existence  of  certain 
facts.  See  Admission. 

A  statement  of  all  the  distinctions  between 
what  is  to  be  regarded  as  hearsay  and  what 
is  to  be  deemed  original  evidence  would  ex¬ 
tend  this  article  too  tar. 

The  general  principle  is  that  the  mere  de¬ 
claration,  oral  or  written,  of  a  third  person, 
as  to  a  fact,  standing  alone,  is  inadmissible. 

Res  gestce.  But  where  evidence  of  an  act 
done  by  a  party  is  admissible,  his  declarations 
made  at  the  time,  having  a  tendency  to  eluci¬ 
date  or  give  a  character  to  the  act,  and  which 
may  derive  a  degree  of  credit  from  the  act 
itself,  are  also  admissible,  as  part  of  the  res 
gestce ;  9  N.  H.  271  ;  93  U.  S.  465. 

So,  declarations  of  third  persons,  in  the 
presence  and  hearing  of  a  party,  and  which 
tend  to  alfect  his  interest,  may  be  shown  in 
order  to  introduce  his  answer  or  to  show  an 
admission  by  his  silence,  but  this  species  of 
evidence  must  be  received  with  great  caution ; 
1  Greenl.  Ev.  236. 

Confessions  of  gvilt  in  criminal  cases  come 
within  the  class  of  admissions,  provided  they 
have  been  voluntarily  made  and  have  not 
been  obtained  by  the  hope  of  favor  or  by  the 
fear  of  punishment.  And  if  made  under 
such  inducements  as  to  exclude  them  a  subse¬ 
quent  declaration  to  the  same  effect,  made 
after  the  inducement  has  ceased  to  operate, 
and  having  no  connection  with  the  hopes  or 
fears  which  have  existed,  is  admissible  as  evi¬ 
dence.  17  N.  H.  171.  There  is,  however, 
a  growing  unwillingness  to  rest  convictions  on 
confessions  unless  supported  by  corroborating 
circumstances,  and  in  all  cases  there  must  be 
at  least  proof  of  the  corpus  delicti ,  inde¬ 
pendent  of  the  confession  ;  1  Whart.  Cr.  Law, 
§  683 ;  Cooley,  Const.  Lim.  385.  See  Ad¬ 
missions;  Confession. 

Dying  declarations  are  an  exception  to  the 
rule  excluding  hearsay  evidence,  and  are  ad¬ 
mitted,  under  certain  limitations  in  cases  of 
homicide,  so  far  as  the  circumstances  attend¬ 
ing  the  death  and  its  cause  are  the  subject  of 
them.  See  Declaration  ;  Dying  Decla¬ 
rations. 

Opinions  of  persons  of  skill  and  experience , 
called  experts ,  are  also  admissible  in  certain 
cases,  when,  in  order  to  the  better  understand¬ 
ing  of  the  evidence  or  to  the  solution  of  the 
question,  a  certain  skill  and  experience  are 
required  which  are  not  ordinarily  possessed 
by  jurors. 

In  several  instances  proof  of  facts  is  ex¬ 
cluded  from  public  policy;  as  professional 
communications,  secrets  of  state,  proceedings 
of  grand  jurors,  and  communications  between 
husband  and  wife. 

Many  facts,  from  their  very  nature,  either 
absolutely  or  usually  exclude  direct  evidence 
to  prove  them,  being  such  as  are  either  ne¬ 
cessarily  or  usually  imperceptible  by  the 
senses,  and  therefore  incapable  of  the  ordi¬ 
nary  means  of  proof.  These  are  questions 
°t  pedigree  or  relationship,  character,  pre¬ 
scription,  custom,  boundary,  and  the  like; 


as  also  questions  which  depend^^TT" 
ercise  of  particular  skill  and  jU(l.^,ent  "Vx* 
facts,  some  from  their  nature"  and’  i> 
from  their  antiquity,  do  not  admit  of  tk8 
din  ary  and  direct  means  of  proofin' r  0r' 
witnesses  •  and,  consequently,  resort 


witnesses ; 
had  to  the  best 


hau  to  the  best  means  of  proof  wh?ch> 
nature  of  the  cases  affords.  Sec  Bou.ndarJ6 

tioSJ°M;  °"KIOK}  Peuige“5  PauscRipi 

Consult  Greenleaf,  Starkie,  Wharton  <u„ 
phcn  Phillips  Evidence;  Best,  Presumption 

1  he  effect  of  evidence.  As  a  general  rule’ 
a  judgment  rendered  by  a  court  of  competent 
jurisdiction  directly  upon  a  point  in  i'sue  is 
a  bar  between  the  same  parties ;  1  Phill  £v 
242;  and  privies  in  blood,  as  an  heir-  3 
Mod.  141,  or  privies  in  estate,  1  Ld.  Raym. 
730;  Bull.  N.  P.  232,  stand  in  the  sinne 
situation  as  those  they  represent :  the  verdict 
and  j  udgment  may  be  used  for  or  against  them, 
and  is  conclusive.  See  Res  Judicata. 

The  constitution  of  the  United  States,  art. 
4,  s.  1,  declares  that  “full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state.  And  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof.”  See  Authentication; 
7  Cra.  408,  481  ;  9  id.  192;  3  Wheat.  234; 
10  id.  469  ;  17  Mass.  546  ;  2  Yeates,  532;  3 
Bibb.  369;  2  Marsh.  293;  5  Day,  5C3. 

As  to  the  effect  of  foreign  laws,  see 
Foreign  Laws.  For  the  force  and  effect  of 
foreign  judgments,  see  Foreign  Judgments. 

The  object  of  evidence  is  next  to  be  con¬ 
sidered.  It  is  to  ascertain  the  truth  between 
the  parties.  It  has  been  discovered  by  ex¬ 
perience  that  this  is  done  most  certainly  b> 
the  adoption  of  the  following  rules,  which  are 
now  binding  as  law: — 1.  The  evidence  mus 
be  confined  to  the  point  in  issue.  2.  1'® 
substance  of  the  issue  must  be  proved ;  u 
only  the  substance  is  required  to  be  Pr0U  * 
3.  The  affirmative  of  the  issue  must  be  proye  .* 

It  is  a  general  rule,  both  in  civil  and  cri 
nal  cases,  that  the  evidence  shall  be  conji  . 
to  the  point  in  issue.  Justice  and  con 
enee  require  the  observance  of  this  ru  e,  jj 
ticularly  in  criminal  cases;  for  .ie°  " p  tbe 
soner  is  charged  with  an  offence  it 
utmost  importance  to  him  that  the  3  ,  ^ 
before  the  jury  should  consist  exC.usl  0f  thc 
the  transaction  which  forms  the  subjec 
indictment,  and  which  alone  he  has  t  pjjj, 
pared  to  answer.  2  Russ.  Cr.  69  i 

Ev.  166.  coverall* 

To  this  general  rule  there  are- , 
ceptions,  and  a  variety  of  cases  w  1  . ,  nce  0f 
fall  within  the  rule.  In  general*  <  when 
collateral  facts  is  not  admissible  *  .  ^  be- 

such  a  fact  is  material  to  the  issue  j  ^ct>; 
tween  the  parties,  it  may  be  given  i  the 
as,  for  example,  in  order  to  pro  fie- 

acceptor  of  a  bill  knew  the  Pa.'*\  a  <renera 
titious  person,  or  that  the  drawn  t|»c 

authority  from  him  to  fill  UP .  ^y 
name  of  a  fictitious  payee,  cvi 
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to  show  that  lie  had  accepted  similar 
F-mVi'ore  they  could,  from  their  date,  have 
from  the  place  of  date.  2  II .  Blackst. 

2S?Vhen  special  damage  sustained  by  the 

1  .  t- jf  js  not  stilted  in  the  declaration,  it  is 
Cone  of  the  points  in  issue,  and,  therefore, 

11  • jelu.e  of  it  cannot  be  received  ;  yet  a  dam- 
Zc  which  is  a  necessary  result  of  the  defend- 

breach  of  contract  may  be  proved  not¬ 
withstanding  it  is  not  in  the  declaration.  11 

general,  evidence  of  the  character  of 
either  party  to  a  suit  is  inadmissible  ;  yet  in 
<ome  cases  such  evidence  may  be  given.  See 
Character.  . 

When  evidence  incidentally  applies  to  an¬ 
other  person  or  thing  not  included  in  the  trans¬ 
action  in  question,  and  with  regard  to  whom 
or  to  which  it  is  inadmissible,  yet  if  it  bear 
upon  the  point  in  issue  it  will  be  received ;  8 
Bin*.  376.  And  seel  Pliill.  Ev.  158;  2 
East,  PI.  Cr.  1035  ;  2  Leach,  985 ;  4  B.  &  P. 
92;  Russ.  &  Pi.  376  ;  2  Yeates,  114  ;  9  Conn. 
47;  1  Whart.  Cr.  Law,  §  649. 

The  acts  of  others,  as  in  the  cause  of  con¬ 
spirators,  may  be  given  in  evidence  against 
the  prisoner,  when  referable  to  the  issue ;  but 
confessions  made  by  one  of  several  conspira¬ 
tors  after  the  offence  has  been  completed, 
and  when  the  conspirators  no  longer  act  in 
concert,  cannot  be  received.  See  Confes¬ 
sion;  3  Pick.  33 ;  10  id.  497  ;  2  Pet.  364  ; 

2  Va.  Cas.  269 ;  3  S.  &  R.  9,  220  ;  1  Rawle, 
362,458;  2  Leigh,  745  ;  2  Day,  205;  2  B. 
&  Aid.  573,  574. 

In  criminal  cases,  when  the  offence  is  a  cu¬ 
mulative  one,  consisting  itself  in  the  commis¬ 
sion  of  a  number  of  acts,  evidence  of  those 
acts  is  not  only  admissible,  but  essential  to 
support  the  charge.  On  an  indictment  against 
a  defendant  for  a  conspiracy  to  cause  himself 
to  be  believed  a  man  of  large  property,  for 
Purpose  of  defrauding  tradesmen,  after 
l)root  ot  a  representation  to  one  tradesman, 
cadence  may  thereupon  be  given  of  a  repre¬ 
sentation  to  another  tradesman  at  a  different 
*me;  I  Campb.  399;  2  Day,  205;  1  Johns, 
rb  **  143;  2  Johns.  Cas.  193. 

°  P.rove  the  guilty  knowledge  of  a  pri- 
r  with  regard  to  the  transaction  in  ques- 
evidence  of  other  offences  of  the  same 
c|  committed  by  the  prisoner,  though  not 
a  •  f  i  ,ln  the  indictment,  is  admissible 
uust  hnn ;  as,  in  the  case  where  a  prisoner 
he  a  counterfeit  dollar,  evidence  that 

se.ssi  •  0t^?r  counterfeit  dollars  in  his  pos- 
,  :  n  is  evidence  to  prove  the  guilty  know- 
2  Const.  758,  776  ;  1  Bail.  300;  2 
45; 


^eigh,  ; 


758,  776: 

1  Wheel.  Cr.  Cas. 


IttTV-i  1  Wheel.  Cr.  Cas.  415;  3  Rog. 
7„1  ’  Russ>  &  IE  132 ;  1  Camp.  324  ;  5  Hand. 


the 


P*  *ub$tan, 


ce  of  the  issue  joined  between 

7.  _  »  -  *11  T>  1  flA 


uie  rvi***  -  /  / 

Un<C  v  must  he  P^ved.  i  Pliill.  Ev.  1 90. 
fit#  0r  *  . ?  H*!®  wilt  be  considered  the  quan- 
av'i‘rmn,V<  -enc<?  rorll,ired  to  support  particular 
Ami  t!  111  ^le  declaration  or  indictment. 

c^yil  cases.  1.  It  is  a  fatal 
ln  a  contract  if  it  appear  that  a 


evidence 


ffiSliw''1:":*”!  »>  plain- 
Tm„,  282.  B„;  it  ii  J*"*;  »  *.  »■;  2 

&vr  ses;  m? 

lor  the  plaintifl  to  set  out  in  his  declaration' 
or  prove  on  the  trial,  the  several  parts  of  a 

ntract  consisting  of  distinct  and  collateral 
provisions  :  it  ,s  sufficient  to  state  so  much  of 
the  contract  as  contains  the  entire  considera¬ 
tion  oi  the  act,  and  the  entire  act  to  be  done 
in  virtue  of  such  consideration,  including  the 
time,  manner,  and  other  circumstances  of  its 
performance;  6  East,  568;  4  B.  &  Aid.  387. 

Secondly.  In  criminal  cases,  it  may  be 
laid  down  that  it  is,  in  general,  sufficient  to 
prove  what  constitutes  an  offence.  It  is 
enough  to  prove  so  much  of  the  indictment  as 
shows  that  the  defendant  has  committed  a 
substantive  crime  therein  specified ;  2  Campb. 
585;  1  H.  &  J.  Md.  427.  If  a  man  be  in¬ 
dicted  for  robbery,  he  may  be  found  guilty  of 
larceny  and  not  guilty  of  the  robbery;  2 
Hale,  PL  Cr.  302.  The  offence  of  which  the 
party  is  convicted  must,  however,  be  of  the 
same  class  with  that  of  which  he  is  charged ; 
1  Leach,  14;  2  Stra.  1133. 

When  the  intent  of  the  prisoner  furnishes 
one  of  the  ingredients  in  the  offence,  and 
several  intents  are  laid  in  the  indictment,  each 
of  which,  together  with  the  act  done,  consti¬ 
tutes  an  offence,  it  is  sufficient  to  prove  one 
intent  only ;  3  Stark.  35. 

3  When  a  person  or  thing  necessary  to  be 
mentioned  in  an  indictment  is  described  with 
circumstances  of  greater  particularity  than  is 
requisite,  yet  those  circumstances  must  be 

if3,  pa°S,  !i;  clSS  s  -X"  J 

hlack  horse,  the  evidence  must  correspond 


jured  must  be  proven  as  ^  of  a 

!hirdSilI!erson  introduced  into  the  indictment, 
as  descriptive  of  some  person  °T  he 

5.  The  affirmative  of  the  u 

proved.  The  that  the 

admissible  burden  of  tl  a(rn.mative  should  prove 

party  who  assci  ts  ouerate  the  moment 

it.  'But  this  rule  ceases  to  oi  n  int0  the 

the  presumption  of  law “  is  0I1  the  legiti- 
other  scale.  When  t  ic  is  jnCumbent  on 

Z,  of  o  <*«*.  •■>  CT 

the  party  asso’tuip  1  See  ViI'UfK,-  1 

it  2  Sehv.  N.  1-  7  2  Gall.  485, 

„„ ;  l'BKOMPT'O-'j  2  «. 

M*Coni,  573;  2,S“-,{;i«r.  ‘o.b»P'o;'e 

AL  nul  Throve d,  will,  in  general, 

dcopy,dn!>Pr680.  f  oreign  laws 


issue  is 

examined  eopy^ 
be  evidence; 


■\Voods, 
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arc  proved  in  the  mode  pointed  out  under  the 
article  Foreign  Laws. 

Private  writings  are  proved  by  producing 
the  attesting  witness ;  or  in  ease  of  his  death, 
absence,  or  other  legal  inability  to  testify,  as 
if  after  attesting  the  paper  he  becomes  in¬ 
famous,  his  handwriting  may  be  proved. 
When  there  is  no  witness  to  the  instrument, 
it  may  be  proved  by  the  evidence  of  the 
handwriting  of  the  party,  by  a  person  who 
has  seen  him  write  or  in  a  course  of  corre¬ 
spondence  has  become  acquainted  with  his 
hand.  See  Comparison  of  Handwrit¬ 
ing;  5  Binn.  349;  6  S.  &  R.  12,  312;  10 
id.  110 ;  11  id.  333,  347 ;  3  Wash.  C.  C.  31 ; 
1  Rawle,  223;  3  id.  312;  1  Ashm.  8;  3 
Penn.  R.  136;  article  in  4  Am.  L.  Rev.  625. 

Books  of  original  entry,  when  duly  proved, 
are  prima  facie  evidence  of  goods  sold  and 
delivered,  and  of  work  and  labor  done.  See 
Original  Entry. 

Proof  by  witnesses.  The  testimony  of 
witnesses  is  called  oral  evidence,  or  that  which 
is  given  viva  voce ,  as  contradistinguished  from 
that  which  is  written  or  documentary.  It  is 
a  general  rule  that  oral  evidence  shall  in  no 
case  be  received  as  equivalent  to,  or  as  a  sub¬ 
stitute  for,  a  written  instrument,  where  the 
latter  is  required  by  law  ;  or  to  give  effect  to 
a  written  instrument  which  is  defective  in  any 
particular  which  by  law  is  essential  to  its  va¬ 
lidity  ;  or  to  contradict,  alter,  or  vary  a  writ¬ 
ten  instrument,  either  appointed  by  law,  or  by 
the  contract  of  the  parties,  to  be  the  appropri¬ 
ate  and  authentic  memorial  of  the  particular 
facts  it  recites  ;  for  by  doing  so,  oral  testimony 
would  be  admitted  to  usurp  the  place  of  evi¬ 
dence  decidedly  superior  in  degree ;  1  S.  &  R. 
27,464;  2  I)all.  172;  1  Binn.  616;  3  Marsh. 
333;  1  Bibb,  271;  4  id.  473;  11  Mas.  30; 
13  id.  443;  3  Conn.  9  ;  12  Johns.  77;  20  id. 
49 ;  3  Campb.  57  ;  1  Esp.  Cas.  53  ;  1  Maule 
&S.  21. 

But  parol  evidence  is  admissible  to  defeat 
a  written  instrument,  on  the  ground  of  fraud, 
mistake,  etc.,  or  to  apply  it  to  its  proper  sub¬ 
ject-manner,  or,  in  some  instances,  as  ancil- 
lar\  to  such  application,  to  explain  the  mean¬ 
ing  ot  doubtf  ul  terms,  or  to  rebut  presumptions 
arising  extrmsically.  In  these  cases,  the 
parol  evidence  does  not  ursurp  the  place,  or 
arrogate  the  authority  of,  written  evidence, 
but  either  shows  that  the  instrument  ought 
not  to  be  allowed  to  operate  at  all,  or  is  essen- 
tial  in  order  to  give  to  the  instrument  its  legal 
effect ;  1  Murph.  426 ;  l  Des.  465 ;  4  id 

V1  \  vB/Vr  L1  %  271  ’  11  Mass.  30. 
See  1  1  et.  C.  C.  85  ;  1  Bum.  610*  h  s  e.  n 

340 ;  Pothier,  Obi.  pi.  4,  c.  2.  ’  &  K* 

See,  generally,  the  treatises  on  Evident 
of  Gilbert,  Phillipps,  Starkie,  Roscoo  Swift’ 
Bentham,  Macnaliy,  Peake,  GreSaf  Whar’ 
ton,  Stephen ;  Best  on  Presumption  •  Bo.,’ 
vicr,  Inst.  Index  ;  and  the  various  Digests 

EVIDENCE,  CIRCTJMSTANTIAT 

The  proof  of  facts  which  usually  attend  nt\ 
laets  sought  to  be  proved; 
direct  evidence.  I  or  example  wU.  . 
ness  testifies  that  a  man  was  stubbed  with  a 


knife,  and  that  a  piece  of  the  hl..a 
found  in  the  wound,  and  it  is  found  to  fit  ^ 
aetly  with  another  part  of  the  blade  founa  *' 
the  possession  of  the  prisoner  the  fw  ln 
directly  attested,  but  they  only  prove  Sj? 
stances;  and  hence  this  is  called  circurS' 
tial  evidence. 

Circumstantial  evidence  is  of  two  kin  1 
namely,  certain  and  uncertain.  It  js  certah 
when  the  conclusion  in  question  necessarily 
follows :  as,  where  a  man  had  received  a 
mortal  wound,  and  it  was  found  that  the  im 
pression  of  a  bloody  left  hand  had  been  made 
on  the  left  arm  of  the  deceased,  it  was  certain 
some  other  person  than  the  deceased  must 
have  made  such  mark.  14  How.  St.  Tr 
1334.  But  it  is  uncertain  whether  the  death 
was  caused  by  suicide  or  by  murder,  and 
whether  the  mark  of  the  bloody  hand  was 
made  by  the  assassin,  or  by  a  friendly  hand 
that  came  too  late  to  the  relief  of  the  de¬ 
ceased.  It  has  been  contended  that,  in  order 
to  justify  the  inference  of  legal  guilt  from 
circumstantial  evidence,  the  existence  of  the 
inculpatory  facts  must  be  absolutely  incom¬ 
patible  with  the  innocence  of  the  accused; 
Wills,  Circum.  Ev. ;  Stark.  Ev.  160;  but 
other  writers  have  held  that  the  distinction 
between  this  species  of  evidence  and  that 
which  is  direct  is  merely  one  of  logic,  and  of 
no  practical  significance  ;  that  all  evidence  is 
more  or  less  circumstantial ;  all  statements  of 
witnesses,  all  conclusions  of  juries,  are  the 
results  of  inference.  See  2  Sumn.  27 ;  4 
Penn.  269 ;  Whart.  Cr.  Ev.  §  10,  notes. 
Even  in  its  strictest  sense,  circumstantial  evi¬ 
dence  is  legal  evidence,  and  when  it  is  satis¬ 
factory  beyond  reasonable  doubt,  a  jury  is 
bound  to  act  upon  it  as  if  it  were  the  most 
direct;  1  Cent.  L.  J.  219;  1  Greenl.  Ev. 
§  13.  See  Circumstances. 

EVIDENCE,  CONCLUSIVE.  That 
which,  while  uncon  trad  ieted,  satisfies  the 
judge  and  jury  ;  it  is  also  that  which  cannot 
be  contradicted. 

The  record  of  a  court  of  common-law  juris¬ 
diction  is  conclusive  as  to  the  facts  therein 
stated;  2  Wash.  Va.  64;  2  Hen.  &  M.  55; 
6  Conn.  508.  But  the  judgment  and  record 
of  a  prize-court  is  not  conclusive  evidence  m 
the  state  courts,  unless  it  had  jurisdiction  ot 
the  subject-matter;  and  whether  it  had  or 
not,  the  state  courts  may  decide;  1  Conn. 
429.  See,  as  to  the  conclusiveness  ol  the 
judgments  of  foreign  courts  of  admiralty; 
Cra.  458  ;  4  id.  421,  434  ;  Gilm.  16  ;  1  Const. 
381  ;  1  Nott  &  M’C.  537. 

EVIDENCE,  DIRECT.  That  which  ap¬ 
plies  immediately  to  the  factum  probawiiw, 
without  any  intervening  process:  as,  i 
testifies  he  saw  B  inflict  a  mortal  wound  on  • 
of  which  he  instantly  died.  1  Greenl.  Ev.  §  1  * 

EVIDENCE,  EXTRINSIC.  Extern^ 
evidence,  or  that  which  is  not  contained  in  t 1 
body  of  an  agreement,  contract,  and  the  1 

It  is  a  general  rule  that  extrinsic  eviden 
cannot  be  admitted  to  contradict,  exP ,n  1* 
vary,  or  change  the  terms  of  a  contract  oi 
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f  In  a  latent  ambiguity,  or  to  re- 
awiU,e53nrf  trust;  14  Jolms.  1;  1  l)ay, 

but/-f270 

8  5  6  'Nation.  In  French  Law.  The 

B,VOSoh  a  judge  is  deprived  of  the  cog- 
act  bv  wl  g^t  oyer  which  he  had  junsdic- 

niZ!in*r  the  purpose  of  conferring  on  other 
•'Ties  the  power  of  deciding  it.  It  is  like 
Success  by  writ  of  certiorari. 

ElWAOB.  a  toll  paid  for  water-passage. 
Com  l.  The  same  as  aquagium. 

EWBRICE.  Adultery ;  spouse-breach ; 
maVrlage-brcach.  Cowel;  Tomlin,  Law  Diet. 

EX  iEQUO  ET  BONO  (Lat.).  Injus¬ 
tice  and  good  dealing.  1  Story,  Eq.  Jur.  §  965. 

EX  CONTRACTU  (Lat.).  From  con¬ 
tact.  A  division  of  actions  is  made  in  the 
common  and  civil  law  into  those  arising  ex 
contractu*  (from  contract)  and  ex  delicto  (irom 
wron^  or  tort).  3  Bla.  Com.  117  ;  1  Ghitty, 

PI.  2°  1  Mackeldey,  Civ.  Law,  §  195. 

EX  DEBITO  JUSTITI-E  (Lat  ).  As  a 
debt  of  justice.  As  a  matter  of  legal  right. 

3  Bla.  Com.  48. 

EX  DELICTO  (Lat.).  Actions  which 
arise  in  consequence  of  a  crime,  misdemeanor 
fault,  or  tort  are  said  to  arise  ex  delicto :  such 
are  actions  of  case,  replevin,  trespass,  trover. 

1  Chitty,  FI.  2.  See  Ex  Contractu  ;  Ac¬ 
tions. 

EX  DOLO  MALO  (Lat.).  Out  of  fraud 
or  deceit.  When  a  cause  of  action  arises 
from  fraud  or  deceit,  it  cannot  be  supported  : 
ex  dolo  malo  non  oritur  actio .  See  Maxims. 

EX  GRATIA  (Lat.).  Of  favor.  Of 
grace.  Words  used  formerly  at  the  beginning 
of  royal  grants,  to  indicate  that  they  were 
not  made  in  consequence  of  any  claim  ot  legal 
right. 

EX  INDUSTRIA  (Lat.).  Intentionally. 
From  fixed  purpose. 

EX  MALEFICIO  (Lat.).  On  account 
of  misconduct.  By  virtue  of  or  out  of  an 
illegal  act.  Used  in  the  civil  law  generally, 
and  sometimes  in  the  common  law.  Browne, 
Stat.  Frauds,  110,  n.;  Broom,  Leg.  Max.  351. 

EX  MERO  MOTU  (Lat.).  Of  mere 
motion.  The  term  is  derived  from  the  king’s 
letters  patent  and  charters,  where  it  signifies 
that  he  grants  them  of  his  own  mere  motion, 
without  petition.  To  prevent  injustice,  the 
courts  will,  ex  mero  inotu,  make  rules  and 
orders  which  the  parties  would  not  strictly  >e 
entitled  to  ask  for.  See  Ex  Gratia  ;  Lx 
fkoprio  motu. 

EX  MORA  (Lat.).  From  the  delay; 
from  the  default.  All  persons  are  bound  to 
make  amends  for  damages  which  arise  iiom 
their  own  default. 

EX  MORE  (Lat.).  According  to  custom. 

EX  NECESSITATE  LEG-IS  (Lat.). 
From  the  necessity  of  law. 

EX  NECESSITATE  REI  (Lat.).  From 
the  necessity  of  the  thing.  Many  acts  may 
he  done  ex  necessitate  rei  which  would  not 


be  justifiable  without  it;  and  sometimes  pro¬ 
perty  is  protected  ex  necessitate  rei  which 
under  other  circumstances  would  not  be  so ; 
126  Mass.  445.  for  example,  property  put 
upon  the  land  of  another  from  necessity  can¬ 
not  be  distrained  for  rent.  See  Distress  ; 
Necessity. 

EX  OFFICIO  (Lat.).  By  virtue  of  his 
office. 

Many  powers  are  granted  and  exercised  by 
public  officers  which  are  not  expressly  dele¬ 
gated.  A  judge,  for  example,  may  be  ex 
officio  a  conservator  of  the  peace  and  a  justice 
of  the  peace. 

EX  OFFICIO  INFORMATION.  In 
English  Law.  A  criminal  information  filed 
by  the  attorney  general  ex  officio  on  behalf 
of  the  crown,  in  the  court  of  queen’s  bench, 
for  offences  more  immediately  affecting  the 
government,  and  to  be  distinguished  from  in¬ 
formations  in  which  the  crown  is  the  nominal 
prosecutor.  Moz.  &  W. ;  4  Steph.  Com. 
372-378. 

EX  PARTE  (Lat.).  Of  the  one  part. 
Many  things  may  be  done  ex  parte ,  when  the 
opposite  party  has  had  notice.  An  affidavit 
or  deposition  is  said  to  be  taken  ex  parte  when 
only  one  of  the  parties  attends  to  taking  the 
same.  An  injunction  is  granted  ex  parte 
when  but  one  side  has  had  a  hearing.  “Lx 
parte,”  in  the  heading  of  a  reported  case, 
signifies  that  the  name  following  is  that  ot  the 
party  upon  whose  application  the  case  is  heard. 

EX  PARTE  MATERNA  (Lat.).  On  the 

mother’s  side. 

EX  PARTE  PATERNA  (Lat.).  On  the 
father’s  side. 

EX  POST  FACTO,  or  more  properly, 
EX  POSTFACTO  (Lat.).  From  or  by  an 
•ifter  act:  by  subsequent  matter.  1  lie  cor¬ 
rective  term  is  ab  initio.  An  estate  granted 
mily  be  made  good  or  avoided  by  matter  ex 
post  facto,  when  an  election  is  given  to  the 
narty  to  accept  or  not  to  accept ;  1  Coke,  146. 

PA  remainderman  or  reversioner  may  confirm 

ex  post  facto  a  lease  granted  by  a  life-tenant 
to  last  beyond  his  own  life. 

EX  POST  FACTO  LAW.  A  statute 
which  would  render  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when 
"  committed;  «  to  138;  1  Kept,  <08. 
A  law  made  to  punish  acts  committed  before 
the  existence  of  such  law,  and  which  had  not 
been  declared  crimes  by  preceding  laws; 
Mass.  Declar.  of  Rights,  pt.  1,  s.  24  ;  Md. 
Deelar.  of  Rights,  art.  15.  Parliament,  m 
virtue  of  its  supreme  power,  may  pa-'s  such 
laws,  being  sustained  by  discretion  alone ,  1 

BBythe  constitution  of  the  United  Stat^, 
confess  is  forbidden  to  pass  ex  post  facto 
laws  U.  S.  Const,  art.  1,  §  9*  And  by  §10, 
subd.  1,  of  the  same  instrument,  as  well  as 
bv  the  constitutions  of  most,  if  not  all,  ot 

the  states,  a  similar  restriction  is  imposed 
tne  states,  atUre8.  Such  law  is  void 

upon  the  state  legislate l  . 
as  to  those  cases  in  which,  if  given  eflcct,  it 
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would  be  ex  post  facto ;  but  so  far  only.  In 
cases  arising  under  it,  it  may  have  effect ;  for 
as  a  rule  for  the  future  it  is  not  ex  post  facto. 

There  is  a  distinction  between  ex  post  facto 
laws  and  retrospective  or  retroactive  jaws : 
every  ex  post  facto  law  must  necessarily  be 
retrospective,  but  not  every  retrospective  law 
is  an  ex  post  facto  law ;  in  general,  the  former 
only  are  prohibited,  though  the  latter  are  so 
by  the  constitutions  of  the  states  of  N ew  H  amp- 
shire  and  Ohio.  See  15  Ohio,  207  ;  27  id.  22. 

It  is  fully  settled  that  the  term  ex  post 
facto,  as  used  in  the  constitution,  is  to  be 
taken  in  a  limited  sense  as  referring  to  crim¬ 
inal  or  penal  statutes  alone,  •and  that  the 
policy,  the  reason,  and  the  humanity  of  the 
prohibition  against  passing  ex  post  facto  laws 
do  not  extend  to  civil  cases,  to  cases  that 
merely  affect  the  private  property  of  citizens. 
But  the  prohibition  cannot  be  evaded  by  giv¬ 
ing  a  civil  form  to  what  is,  in  substance,  crim¬ 
inal  ;  4  Wall.  277  ;  id.  333  ;  97  U.  S.  385; 
39  N.  Y.  418;  43  Ga.  480.  See  address  on 
Retrospective  Legislation,  by  George  W.  Bid¬ 
dle,  before  the  New  York  Bar  Association 
(1881). 

Some  of  the  most  necessary  acts  of  legislation 
are,  on  the  contrary,  founded  upon  the  princi¬ 
ples  that  private  rights  must  yield  to  public 
exigencies;  8  Wheat.  89;  17  How.  463  ;  8 
Pet  88;  11  id.  421;  9  Cra.  374;  1  Gall. 
105;  2  Pet.  380,  523,  627  ;  7  Johns.  488;  6 
Binn.  271  ;  69  Mo.  343;  59  How.  Pr.  21  ; 
93  111.  483  ;  Cooley,  Cons.  Lim.  265. 

Laws  under  the  following  circumstances  are 
to  be  considered  ex  post  facto  laws  within  the 
words  and  intent  of  the  prohibition:  1. 
Every  law  that  makes  an  act  done  before  the 
passing  of  the  law,  and  which  was  innocent 
when  done,  criminal  and  punishes  such  action. 
2.  Every  law  that  aggravates  a  crime,  or  makes 
it  greater  than  it  was  when  committed.  3. 
Every  law  that  changes  the  punishment,  and 
inflicts  a  greater  punishment  than  the  law  an¬ 
nexed  to  the  crime  when  committed  ;  though 
it  would  be  otherwise  of  a  law  mitigating  the 
punishment;  3  Story,  Const.  212.  4.  Every 

law  that  alters  the  legal  rules  of  evidence, 
and  receives  less  or  different  testimony  than 
the  law  required  at  the  time  of  the  commis¬ 
sion  of  the  offence,  in  order  to  convict  the 
offender ;  3  Dali.  390. 

This  classification  has  been  generally  adopt¬ 
ed  as  accurate  and  complete,  but  is  not  entirel v 
so.  Thus  a  law  has  been  decided  to  be  ex 
post  facto  which  purported  to  punish  a  crimi¬ 
nal  act,  prosecution  as  to  which  was  already 
barred  by  a  statute  of  limitations ;  Moore  v. 
Suite  of  N.  J.,  14  Vroom.;  s.  c.  24  Alb.  l! 
J.  308.  The  statement  under  the  fourth  head 
also  requires  modification.  Convictions  under 
changes  in  the  rules  of  evidence  have  been 
held  not  unconstitutional;  11  Pick.  28  *  53 
N.  Y.  164;  9  Cush.  279  ;  14  Rich.  L.  281  • 
though  it  seems  to  be  settled  that  a  law  re¬ 
quiring  a  less  degree  of  evidence  cannot  be 
applied  to  a  previous  offence.  But  changes 
in  the  forms,  in  the  manner  of  passing  sen¬ 
tence,  or  the  qualifications  of  jurors,  do  not 


fall  within  the  prohibition;  li  pjc^ 
supra.  See  Impairing  the  ObligItiov 
oi1  Contracts  ;  Retrospective  •  w  i 


(Lat.).  Of  his 


on  Retroactive  Laws. 

EX  PROPRIO  MOTTJ 

own  accord. 

EX  PROPRIO  VIGORE 

its  own  force.  2  Kent,  457. 

.  EX  RELATIONE  (Lat.).  At  the  info,, 
mation  of ;  by  the  relation.  A  bill  in  equity 
for  example,  may  in  many  cases  be  brought 
for  an  injunction  to  restrain  a  public  nuisance 
ex  relatione  (by  information  of)  the  parties 
immediately  interested  in  or  affected  bv  the 
nuisance;  18  Ves.  217;  2  Johns.  Ch.382- 
6  id.  439 ;  13  How.  518;  12  Pet.  91. 

It  is  frequently  abbreviated  ex  rel.  See 
Relator. 


From  the  time; 
By  force  of 


EX  TEMPORE  (Lat.). 
without  premeditation. 

EX  VI  TERMINI  (Lat.). 
the  term. 

EX  VISCERIBUS  (Lat.  from  the 
bowels).  From  the  vital  part,  the  very  es¬ 
sence  of  the  thing.  10  Co.  24  b ;  2  Mete. 
Mass.  213.  Ex  visceribus  verborum  (from  the 
mere  words  and  nothing  else).  10  Johns. 
494 ;  1  Story,  Eq.  §  980. 

EX  VISITATIONE  DEI  (Lat.).  By  or 
from  the  visitation  of  God.  In  the  ancient 
law,  upon  a  prisoner  arraigned  for  treason  or 
felony  standing  mute,  a  jury  was  impanelled 
to  inquire  whether  he  stood  obstinately  mute, 
or  was  dumb  ex  visitatione  Dei;  4  Steph. 
Com.  391-393.  This  phrase  is  frequently 
employed  in  inquisitions  by  the  coroner, 
where  it  signifies  that  the  death  of  the  de¬ 
ceased  is  a  natural  one. 

EXACTION.  A  wilful  wrong  done  by 
an  officer,  or  by  one  who,  under  color  of  liis 
office,  takes  more  fee  or  pay  for  his  services 
than  the  law  allows. 

Between  extortion  and  exaction  there  is  this 
difference :  that  in  the  former  case  the  officer 
extorts  more  than  his  due,  when  something  is 
due  to  him  ;  in  the  latter,  he  exacts  what  is  no* 
his  due,  when  there  is  nothing  due  to  him.  e  o. 
Litt.  368. 

EXACTOR.  In  Old  English  and  Civil 
Law.  A  collector.  Exactor  regis  (collector 
for  the  king).  A  collector  of  taxes  or  reve¬ 
nue.  Vieat,  Yoc.  Jur. ;  Spelman,  Gloss. 
The  term  exaction  early  came  to  mean  the 
wrong  done  by  an  officer,  or  one  pretending 
to  have  authority,  in  demanding  or  taking 
any  reward  or  fee  for  that  matter,  cause,  or 
thing  which  the  law  allows  not.  Ternaes  de 
la  Ley. 

EXAMINATION.  In  Criminal  Law. 

The  investigation  by  an  authorized  magistrate 
ot  the  circumstances  which  constitute  * 
grounds  for  an  accusation  against  a  person 
arrested  on  a  criminal  charge,  with  a  vie^  0 
discharging  the  person  so  arrested,  or  to  se¬ 
curing  his  appearance  for  trial  by  the  proper 
court,  and  to  preserving  the  evidence  relating 
to  the  matter. 
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-"■-'■t’hv  it  is  accomplished  by  bringing  the 

practicanj?  t0irether  with  witnesses,  before 
pei*®.  generally  a  justice  of  the  peace), 

o  *  1 _ 'loum  ir»  wriHno*  tVio  ovi_ 


^T  iiuuii  takes  down  in  writing  the  evi- 
\vbo  “^“Vitnesses,  and  any  statements  which 

aonceoftne  - t0  make.  If  no 


denceu- .  gee  fit  to  make,  it  no  cause 
the  Ctiou  appears,  the  party  is  discharged 
for  dcten  if  sufficient  cause  of  suspicion  ap- 
from  arres  . _  ttiug  him  on  trial,  he  is  com- 

!#»*’!„_  reauired  to  give  bail  or  enter  into  a 
jjftauce  to  appear  at  the  proper  time  for 
i  The  witnesses  are  also  frequently  re- 
t,*!trpd  to  recognize  lor  their  appearance  ;  though 
ordinary  cases  only  their  own  recognizance  is 
rniired  The  magistrate  signs  or  certifies  the 
minutes  of  the  evidence  which  he  has  taken,  and 
?  Slivered  to  the  court  before  whom  the  trial 
*  0  be  had.  The  object  of  an  examination  is  to 
enable  the  judge  and  jury  to  see  whether  the 
witnesses  are  consistent,  and  to  ascertain  whether 
the  offence  is  bailable.  2  Leach,  552.  And  see 
4  Sharsw.  Bla.  Com.  296. 

At  common  law,  the  prisoner  could  not  be 
interrogated  by  the  magistrate ;  but  under 
the  statutes  1  &  2  Phil.  &  M.  c.  13,  2  &  3 
Phil.  &  M.  c.  10,  the  provisions  of  which 
have  been  substantially  adopted  in  most  of  the 
United  States,  the  magistrate  is  to  examine 
the  prisoner  as  well  as  the  witnesses.  1  Greenl. 
Ev.  §  224 ;  4  Bla.  Com.  296 ;  Rose.  Cr.  Ev. 
44;  Rv.  &  M.  432. 

The  examination  should  be  taken  and  com¬ 
pleted  as  soon  as  the  nature  of  the  case  wil 
admit;  Cro.  Eliz.  829;  1  Hale,  PI.  Cr.  585; 

2  id.  120.  The  prisoner  must  not  be  put 
upon  oath,  but  the  witnesses  must ;  1  Phill. 
Ev.  106.  The  prisoner  has  no  right  to  the 
assistance  of  an  attorney ;  but  the  privilege  is 

K anted  at  the  discretion  of  the  magistrate  ;  2 
owl.  &  R.  86 ;  1  B.  &  C.  37.  The  magis¬ 
trate's  return  and  certificate  are  conclusive 
evidence,  and  exclude  parol  evidence  of  what 
the  prisoner  said  on  that  occasion  with  refer¬ 
ence  to  the  charge ;  2  C.  &  K.  223  ;  5  C.  & 
P-  162;  8  id.  605;  1  Mood.  &  M.  403;  1 
Hayw.  112.  See  Confession;  Recogni¬ 
zance;  Stat.  7  Geo.  IV.  c.  64  ;  11  &  12  Viet. 
c*  42 ;  and  the  statutes  of  the  various  states. 

In  Practice.  The  interrogation  of  a  wit¬ 
ness,  in  order  to  ascertain  his  knowledge  as 
to  the  facts  in  dispute  between  parties. 

The  examination  in  chief  is  that  made  by 
the  party  calling  the  witness ;  the  cross-ex¬ 
amination  is  that  made  by  the  other  party ; 
an  examination  de  bene  esse  is  one  made  out 
°f  court  before  trial,  as  a  matter  of  precau- 
b°n.  See  I)e  Bene  Esse. 

The  examination  is  to  be  made  in  open  court, 
yieu  practicable  ;  but  when,  on  account  of  age, 
sickness,  or  other  cause,  the  witness  cannot  be  so 
examined,  then  it  may  be  made  before  authorized 
commissioners.  In  the  examination  in  chief  the 
counsel  cannot  ask  leading  questions,  except  in 
Particular  cases.  See  Cross-Examination  ; 
Reading  Questions. 

.  Phc  interrogation  of  a  person  who  is  de¬ 
sirous  of  performing  some  act,  or  availing 
utnself  of  some  privilege  of  the  law,  in  order 
ascertain  if  all  the  requirements  of  the  law 
lave  been  complied  with,  conducted  by  and 
H*lore  an  officer  having  authority  for  the  pur- 


There  are  many  acts  which  can  be  of  validity 
and  binding  force  only  upon  an  examination7 
Thus,  m  man>  states,  a  married  woman  must 
be  privately  examined  as  to  whether  she  has 
given  her  consent  freely  and  without  restraint  to 
a  deed  which  she  appears  to  have  executed ;  6ee 
Acknowledgment  ;  an  insolvent  who  wishes  to 
take  the  benefit  of  the  insolvent  laws,  one  who  is 
about  to  become  bound  for  another  in  legal  pro¬ 
ceedings,  a  bankrupt,  etc.,  must  submit  to  an  ex¬ 
amination  ;  though  the  examination  of  a  bankrupt 
is  rather  in  the  nature  of  a  criminal  proceeding. 
See  Insolvency  ;  Justification  ;  Bail. 

EXAMINED  COPY.  A  phrase  applied 
to  designate  a  paper  which  is  a  copy  of  a  re¬ 
cord,  public  book,  or  register,  and  which  has 
been  compared  with  the  original.  1  Campb. 
4G9. 

Such  examined  copy  is  admitted  in  evi¬ 
dence,  because  of  the  public  inconvenience 
which  would  arise  if  such  record,  public  book, 
or  register  were  removed  from  place  to  place, 
and  because  any  fraud  or  mistake  made  in  the 
examined  copy  would  be  so  easily  detected ; 
1  Greenl.  Ev.  §91?  1  Stark.  Ev.  189-191. 
But  in  an  answer  in  chancery  on  which  the 
defendant  was  indicted  for  perjury,  or  where 
the  original  must  be  produced  in  order  to 
identify  the  party  by  proof  of  handwriting, 
an  examined  copy  would  not  be  evidence;  1 
Mood.  &  R.  189.  See  Copy. 

EXAMINERS.  Persons  appointed  to 
question  students  of  law  in  order  to  ascertain 
their  qualifications  before  they  are  admitted 
to  practice. 

EXAMINERS  IN  CHANCERY.  Of¬ 
ficers  who  examine,  upon  oath,  witnesses  pro¬ 
duced  on  either  side  upon  such  interrogato- 
ries  as  the  parties  to  any  suit  exhibit  for  that 

^Tlnfex  arainer  is  to  administer  an  oath  to 
the  party,  and  then  repeat  the  interrogatories, 
one  at  a  time,  writing  down  the  answer  him¬ 
self;  2  Dan.  Ch.  Pr.  1062.  Anciently,  the 
examiner  was  one  of  the  judges  of  the  court  : 
hence  an  examination  before  the  examiner  is 
said  to  be  an  examination  m  court ;  1  Dan. 
Ch.  Pr.  1053. 

EXANNUAL  ROLL.  A  roll  containing 
the  illeviable  fines  and  desperate  debts,  which 
was  read  yearly  to  the  sheriff  (m  the  ancient 
way  of  delivering  the  sheriff’s  aceounts),^ 
see7 what  might  be  gotten.  Hale,  Shenfls, 
67  ;  Cowel. 

EXCAMB.  In  Scotch  Law^h(!°0^ 

change.  Excambion ,  exchange.  '■ 
are  evidently  derived  from  the ^Latm 
bium.  Bell,  Diet.  See  Exchange. 

An  exchanger 


of 


In  English  Law. 

1  Reeve,  Hist. 


EXCAMBIATOR. 

lands ;  a.  Voker.  Obsolete 

EXCAMBIUM  (L«0- 
Exchange ;  a  recompense. 

^ 'eXCEPTION  (Lat.  excipere:  ex,  out  of, 

caper e,  to  take).  jn  a  deed  by 

In  Contracts.  *™eth\ng  out  of  that 
which  the  le-or  e^K1 deed. 
which  he  granted  btlor  } 
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The  exclusion  of  something  from  the  effect 
or  operation  of  the  deed  or  contract  which 
would  otherwise  be  included. 

An  exception  differs  from  a  reservation,— the 
former  being  always  of  part  of  the  thing  granted, 
the  letter  of  a  thing  not  in  esse ,  but  newly  created 
or  reserved ;  the  exception  is  of  the  whole  of  the 
part  excepted  ;  the  reservation  may  be  of  a  right 
or  interest  in  the  particular  part  affected  by  the 
reservation.  See  5  R.  I.  419 ;  41  Me.  177 ;  42  id . 
9.  An  exception  differs,  also,  from  an  explana¬ 
tion,  which,  by  the  use  of  a  videlicet ,  proviso , 
etc.,  is  allowed  only  to  explain  doubtful  clauses 
precedent,  or  to  separate  and  distribute  generals 
into  particulars ;  3  Pick.  272. 


cause  the  cause  of  action  has  been  destrovpH  , 
extinguished.  These  may  be  pleaded  at  an  v  timl 
previous  to  definitive  judgment.  Id.  art  349  oJ«e 
Pothier,  Proc.  Civ.  pt.  1,  c.  2,  ss.  1,  2,  3 
m  the  French  law',  are  called  Fins  de  non  rJ 
cevoir. 


In  Practice.  Objections  made  to  the  de- 
cisions  of  the  court  in  the  course  of  a  trial* 
See  Bill  of  Exception. 


EXCEPTION  TO  BAIL.  An  objection 
to  the  special  bail  put  in  by  the  defendant  to 
an  action  at  law  made  by  the  plaintiff  on 
grounds  of  the  insufficiency  of  the  bail  l 
Tidd,  255. 


To  make  a  valid  exception,  these  things 
must  concur:  fr$l,  the  exception  must  be  by 
apt  words,  as,  44 saving  and  excepting,”  etc.; 
see  30  V t.  242;  5  R.  I.  419;  41  Me.  177; 
second ,  it  must  be  of  part  of  the  thing  previ¬ 
ously  described,  and  not  of  some  other  thing; 
third,  it  must  be  of  part  of  the  thing  only, 
and  not  of  all,  the  greater  part,  or  the  effect 
of  the  thing  granted;  11  Md.  339;  23  Yt. 
395;  10  Mo.  426  ;  an  exception,  therefore, 
in  a  lease  which  extends  to  the  whole  thing 
demised  is  void ;  fourth ,  it  must  be  of  such 
thing  as  is  severable  from  the  demised  pre¬ 
mises,  and  not  of  an  inseparable  incident ;  33 
Penn.  251 ;  fifth,  it  must  be  of  such  a  thing 
as  he  that  excepts  may  have,  and  which  pro¬ 
perly  belongs  to  him  ;  sixth,  it  must  be  of  a 
particular  thing  out  of  a  general,  and  not  of 
a  particular  thing  out  of  a  particular  thing; 
seventh,  it  must  be  particularly  described  and 
set  forth ;  a  lease  of  a  tract  of  land  except 
one  acre  would  be  void,  because  that  acre  was 
not  particularly  described  ;  Co.  Litt.  47  a;  12 
Me.  337  ;  Wright,  Ohio,  711  :  3  Johns.  375; 
5  N.  Y.  33  ;  8  Conn.  369  ;  6  Pick.  499  ;  6  N. 
II.  421;  4  Strobh.  208:  2  Tayl.  173.  Ex¬ 
ceptions  against  common  right  and  general 
rules  are  construed  as  strictly  as  possible ;  1 
Bart.  Conv.  G8 ;  5  Jones,  No.  C.  63. 

In  Equity  Practice.  The  allegation  of  a 
party,  in  writing,  that  some  pleading  or  pro¬ 
ceeding  in  a  cause  is  sufficient. 

In  Civil  Law.  A  plea.  Merlin,  Rupert. 

Declinatory  exceptions  are  such  dilatory 
exceptions  as  merely  decline  the  jurisdiction 
of  the  judge  before  whom  the  action  is 
brought.  La.  Code  Proc.  334. 

Dilatory  exceptions  are  such  as  do  not  tend 
to  defeat  the  action,  but  only  to  retard  its 
progress. 

Declinatory  exceptions  have  this  effect,  as  well 
as  the  exception  of  discussion  offered  by  a  third 
possessor  or  by  a  surety  in  an  hypothecary  ac 
tion,  or  the  exception  taken  in  order  to  call  in 
the  warrantor.  7  Mart.  La.  n.  s.  2S2  *  1  La  S8 
420.  *  ’ 

Peremptory  exceptions  are  those  which  tend 
to  the  dismissal  ot  the  action. 

Some  relate  to  forms,  others  arise  from  the  law 
Those  which  relate  to  forms  tend  to  have  the 
cause  dismissed,  owing  to  some  nullities  in  the 
proceedings.  These  must  be  pleaded  in  limits 
litis.  Peremptory  exceptions  founded  on  law  nr* 
those  which,  without  going  into  the  merits  of  th* 
cause,  show  that  the  plaintiff  cannot  maintain 
his  action,  either  because  it  is  prescribed  or  be 


EXCHANGE.  In  Commercial  Law. 

A  negotiation  by  which  one  person  transfers 
to  another  funds  which  lie  has  in  a  certain 
place,  either  at  a  price  agreed  upon  or  which 
is  fixed  by'  commercial  usage. 

This  transfer  is  made  by  means  of  an  instru¬ 
ment  w  hich  represents  such  funds  and  is  well 
known  by  the  name  of  a  bill  of  exchange.  The 
price  above  the  par  value  of  the  funds  so  trans¬ 
ferred  is  called  the  premium  of  exchange,  and  if 
under  that  value  the  difference  is  called  the  dis¬ 
count, — either  being  called  the  rate  of  exchange. 

The  transfer  of  goods  and  chattels  for  other 
goods  and  chattels  of  equal  value.  This  is  • 
more  commonly'  called  barter. 

The  profit  which  arises  from  a  maritime 
loan,  when  such  profit  is  a  percentage  on  the 
money  lent,  considering  it  in  the  light  of 
money  lent  in  one  place  to  be  returned  in 
another,  wTith  a  difference  in  amount  in  the 
sum  borrow'ed  and  that  paid,  arising  from  the 
difference  of  time  and  place.  The  term  is 
commonlyr  used  in  this  sense  by  French 
writers.  Hall,  Mar.  Loans,  56,  n. 

The  place  where  merchants,  captains  of 
vessels,  exchange-agents,  and  brokers  assem¬ 
ble  to  transact  their  business.  Code  de  Comm, 
art.  71. 

The  par  of  exchange  is  the  value  of  the 
money  of  one  country  in  that  of  another,  and 
is  either  real  or  nominal.  The  nominal  par 
is  that  which  has  been  fixed  by’  law  or  usage, 
and,  for  the  sake  of  uniformity,  is  not  altered, 
the  rate  of  exchange  alone  fluctuating.  I  he 
real  par  is  that  based  on  the  weight  and  fine¬ 
ness  of  the  coins  of  the  twro  countries,  and 
fluctuates  with  changes  in  the  coinage.  The 
nominal  par  of  exchange  in  this  country'  on 
England,  settled  in  1799  by  act  of  congress, 
is  lour  dollars  and  forty’-lour  cents  lor  the 
pound  sterling ;  but  by’  successive  changes 
in  the  coinage  this  value  has  been  increase! , 
the  real  mint  par  at  present  being  a  little  m  er 
lour  dollars  and  eighty-seven  cents.  ^|ie 
course  of  exchange  means  the  quotations  lor 
any  given  time  :  as,  the  course  of  exchange 
at  New  York  on  London  was  at  108  to  10 
during  the  month.  , 

In  Conveyancing.  A  mutual  grant  o 
equal  interests  in  land,  the  one  in  considera- 
|  tion  of  the  other.  2  Bla.  Com.  S23  ;  Littleton, 
62;  Shep.  Touehst.  289;  Watkins,  Conv.  J 
is  said  that  exchange  in  the  United  States 
does  not  differ  from  bargain  and  sale.  2  Bou- 
*  vier,  Inst.  n.  2055. 
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-^r arc  five  circumstances  necessary  to 

1  iuin«'e  That  the  estates  given  be  equal. 
»"efCJL  word  excambium,  or  exchange,  be 

1 1  which  cannot  be  supplied  by  any  other 
us^j  or  described  by  circumlocution.  That 
*or"'  he  an  execution  by  entry  or  claim  in 
SJfe  of  the  parties.  That  if  it  be  of  things 
which  lie  in  grant,  it  be  by  deed.  That  if 
I  lands  lie  in  several  counties,  or  if  the 

in"  lie  in  grant,  though  they  be  in  one 
county,  it  be  by  deed  indented.  In  practice 
tl.j3  n1ode  of  conveyancing  is  nearly  obsolete. 

See  Cruise,  Dig.  tit.  32;  Comyns,  Dig.; 
Co.  Litt.  51;  1  AVashb.  R.  P.  159;  Hard. 
593;  1  N.  H.  65;  3  Harr.  &  J.  Md.  361  ; 

3  AVils.  489 ;  Watkins,  Conv.  b.  2,  c.  5 ;  3 
AYood,  Conv.  243. 

EXCHEQUER  (L.  Lat.  scaccarium,  Nor. 
Fr.  eschequier).  In  English  Law.  A  de¬ 
partment  of  the  government  which  has  the 
management  of  the  collection  of  the  king’s 
revenue. 

The  name  is  said  to  be  derived  from  the 
chequered  cloth  which  covered  the  table  on 
which  some  of  the  king’s  accounts  were  made 
up  and  the  amounts  indicated  by  counters. 

It  consists  of  two  divisions,  one  for  the  re¬ 
ceipt  of  revenue,  the  other  for  administering 
justice.  Co.  4th  Inst.  103-116;  3  Bla.  Com. 
44,  45.  See  Court  of  Exchequer; 
Court  of  Exchequer  Chamber. 

EXCHEQUER  BILLS.  Bills  of  credit 
issued  by  authority  of  parliament. 

They  constitute  the  medium  of  transaction 
of  business  between  the  bank  of  England  and 
the  government.  The  exchequer  bills  contain 
a  guarantee  from  government  which  secures 
the  holders  against  loss  by  fluctuation 
Wharton ;  McCulloch,  Comm.  Diet. 

EXCISE.  An  inland  imposition,  paid 
sometimes  upon  the  consumption  of  the  com¬ 
modity,  and  frequently  upon  the  retail  sale  ; 

1  Bla.  Com.  318;  Story,  Const.  §  950;  Act 
of  Congr.  July  1,  1862^ 

EXCLUSIVE  (Lat.  ex ,  out,  claud  ere,  to 
shut).  Shutting  out ;  debarring  from  parti¬ 
cipation.  Shut  out ;  not  included. 

#  An  exclusive  right  or  privilege,  as  a  copy¬ 
right  or  patent,  is  one  which  may  be  exercised 
and  enjoyed  only  by  the  person  authorized, 
Tvhile  all  others  are  forbidden  to  interfere. 

AA  hen  an  act  is  to  be  done  within  a  certain 
period  from  a  particular  time,  as,  for  example, 
within  ten  days,  one  day  is  to  be  taken  in¬ 
clusive  and  the  other  exclusive.  See  I  lob. 
139;  Cowp.  714;  Dougl.  463;  2  Mod.  280; 
3  Penn.  200;  1  S.  &  It.  43;  3  B.  &  Aid. 

’«  3  East,  407  ;  Comyns,  Dig.  Estates  (G 
*0  Temps  (A);  2  Chittv,  Pract.  69,  147. 

EXCOMMUNICATION.  In  Ecclesi¬ 
astical  Law.  An  ecclesiastical  sentence 
pronounced  by  a  spiritual  judge  against  a 
^  hristian  man,  by  which  he  is  excluded  from 
the  body  of  the  church,  and  disabled  to  bring 
any  action  or  sue  any  person  in  the  common 
law  courts.  Bacon,  Abr.;  Co.  Litt.  133,  134 


In  early  times  it  was  the  most  frequent  and 
most  severe  method  of  executing  ecclesiastical 
censure,  although  proper  to  be  used,  said  Jus¬ 
tinian  (Nov.  123),  only  upon  grave  occasions. 
The  effect  of  it  was  to  remove  the  excommuni- 
cated  person  not  only  from  the  sacred  rites,  but 
from  the  society  of  men.  In  a  certain  sense  it 
interdicted  the  use  of  fire  and  water,  like  the 
punishment  spoken  of  by  Caesar  (lib.  6,  de  Bell. 
Gall.)  as  inflicted  by  the  Druids.  Innocent  IV. 
called  it  the  nerve  of  ecclesiastical  discipline. 
On  repentance,  the  excommunicated  person  was 
absolved  and  received  again  to  communion. 
These  are  said  to  be  the  powers  of  binding  and 
loosing, — the  keys  of  the  kingdom  of  heaven. 
This  kind  of  punishment  seems  to  have  been 
adopted  from  the  Roman  usage  of  interdicting 
the  use  of  fire  and  water.  Fr.  Duaren,  De  Sacris 
Eccles.  Ministeriis,  lib.  1,  cap.  3.  See  Ridley, 
View  of  the  Civil  and  Ecclesiastical  Law,  245, 
246,  249. 


EXCOMMUNICATO  CAPIENDO 

(Lat.  for  taking  an  excommunicated  person). 

In  Ecclesiastical  Law.  A  writ  issuing 
out  of  chancery,  founded  on  a  bishop’s  certi¬ 
ficate  that  the  defendant  had  been  excommu¬ 
nicated,  returnable  to  the  king’s  bench.  4 
Bla.  Com.  415;  Bacon,  Abr.  Excommuni¬ 
cation,  E.  See  statutes  3  Edw.  I.  c.  15,  9 
Edw.  II.  c.  12,  2  &  3  Edw.  VI.  c.  13,  5  &  6 
Edw.  VI.  c.  4,  5  Eliz.  c.  23,  1  Hen.  V.  c. 

5 ;  Cro.  Eliz.  224,  680 ;  Cro.  Car.  421 ;  Cro. 
Jac.  567;  1  Ventr.  143;  1  Salk.  293,  294, 
295. 

EXCUSABLE  HOMICIDE.  In  Crimi¬ 
nal  Law.  The  killing  of  a  human  being, 
when  the  party  killing  is  not  altogether  tree 
from  blame,  but  the  necessity  winch  renders 
it  excusable  may  be  said  to  have  been  partly 
induced  by  his  own  act.  1  East,  PI.  tr.  2_0. 

EXCUSATIO  (Lat.).  In  Civil  Law. 

Excuse.  A  cause  for  exemption  from  a  duty, 
such  as  absence,  insufficient  age,  etc.  V  ieat, 
Voc.  Jur.,  and  reference  there  given. 

EXCUSATOR  (Lat.).  In  English 
Law.  An  excuser. 

In  Old  German  Law.  A  defendant ;  he 
who  utterly  denies  the  plaintiff’s  claim.  Du 
Cange. 

EXCUSE.  A  reason  alleged  for  the  doing 
or  not  doing  a  thing. 

This  word  presents  two  ideas,  differing  essen¬ 
tially  from  each  other.  In  one  case  an  excuse 
niay^be  made  in  order  to  sliow  that  the  party 
accused  is  not  guiltv ;  in  another,  by  show  mg 
that  though  guilty  he  is  less  so  than  ho  aP{£  jff 
to  be.  Take,  for  example,  the  case  of  a 
who  has  an  execution  against  an  lndmdua  , 
who,  in  performance  of  his  duty, 
in  an  action  by  the  defendant  against  be  she  ff, 
the  latter  may  prove  tire >  facte ,  and  th.s^haU  te 
a  sufficient  excuse  for  him  ,  this  .  the 

the  first  kind  or 

sheriff  was  guilty  of  n  an  execution  against 
secondly,  that  the  sheri  wit]l0Ut  anv  malicious 
Paul,  and  by  m *  P*  dl  s  tbe  fact 
design,  he  arrests  Peter  ?  Paul  and  tbe 
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Persons  arc  sometimes  excused  for  the  com¬ 
mission  of  acts  which  ordiuarily  are  crimes, 
either  because  they  had  no  intention  of  doing 
wrong,  or  because  they  had  no  power  of  judging, 
and  therefore  had  no  criminal  will,  or,  having 
power  of  judgiug,  they  had  no  choice,  and  were 
compelled  by  necessity.  Among  the  first  class 
may  be  placed  infants  under  the  age  of  discre¬ 
tion,  lunatics,  and  married  women  "committing 
certain  offences  in  the  presence  of  their  husbands. 
Among  acts  of  the  second  kind  may  be  classed 
the  beating  or  killing  another  in  self-defence, 
the  destruction  of  property  in  order  to  prevent 
a  more  serious  calamity,  as  the  tearing  down  of 
a  house  on  fire  to  prevent  its  spreading  to  the 
neighboring  property,  and  the  like.  See  Dalloz, 
Diet. 

EXCUSSIO  (Lat.).  In  Civil  Law.  Ex¬ 
hausting  the  principal  debtor  before  proceed¬ 
ing  against  the  surety.  Discussion  is  used  in 
the  same  sense  in  Scotch  law.  Vicat,  Excus- 
sionis  Beneficium . 

EXECUTE.  To  complete  ;  to  make ;  to 
perform  ;  to  do ;  to  follow  out. 

The  term  is  frequently  used  in  law :  as,  to 
execute  a  deed,  which  means  to  make  a  deed, 
including  especially  signing,  sealing,  and  de¬ 
livery.  To  execute  a  contract  is  to  perform 
the  contract.  To  execute  a  use  is  to  mero-e 
or  unite  the  equitable  estate  of  the  cestui  que 
use  in  the  legal  estate,  under  the  statute  of 
uses.  To  execute  a  writ  is  to  do  the  act  com¬ 
manded  in  the  writ.  To  execute  a  criminal 
is  to  put  him  to  death  according  to  law,  in 
pursuance  of  his  sentence. 

EXECUTED.  Done  ;  completed  ;  effect¬ 
uated;  performed;  fully  disclosed;  vested; 
giving  present  right  of  employment.  The 
term  is  used  of  a  variety  of  subjects. 

EXECUTED  CONSIDERATION.  A 

consideration  which  is  wholly  past.  To  make 
an  executed  consideration  a  valid  foundation 
for  a  promise,  there  must  have  been  an  ante¬ 
cedent  request.  Such  request  mav  be  implied, 
however.  1  Parsons,  Contr.  39 1. 

EXECUTED  CONTRACT.  One  which 

has  been  fulfilled.  One  which  has  been  wholly 
performed :  as,  where  A  and  B  agreed  to  ex- 
c  lange  horses  and  do  so  immediately.  2 
Bh,  Com.  443  One  in  which  both  parties 
Inn  e  done  all  that  they  are  required  to  do. 

EXECUTED  ESTATE.  An  estate 
whereby  a  present  interest  passes  to  and  re¬ 
sales  in  the  tenant,  not  dependent  upon  any 
subsequent  circumstance  or  contingency. 

1  hey  arc  more  commonly  called  estates  'in 
possession.  2  Bla.  Com.  162. 

An  estate  where  there  is*  vested  in  the 
grantee  a  present  and  immediate  ri-dit  of 
present  or  tuture  enjoyment.  An  ^estate 
which  confers  a  present  right  of  presented 
joyment.  1  1  en 

When  the  right  of  enjoyment  in  possession  i« 

to  arise  at  a  future  period,  only  the  estit,.  ,l°n  8 
euted;  that  is,  it  is  merely  vested  in 
mteresti  where  the  right  of  imniedJate^mov 
nunt  is  annexed  to  the  estate,  then  ouh-i^t? 
estate  vested  in  possession.  1  Prcst 
1  earne,  Cont.  Rem.  392.  Ebt-  62  i 


wSTrS?  Aynonym0M^^ 

EXECUTED  REMAINDER  n 

mg  a  present  interest,  though  the'J;  ?v- 
may  be  future.  Fearne,  Cont.  ReS 
Bla.  Com.  168.  See  Vested  Remaiv!.'  2 
EXECUTED  TRUST.  A  tru’t  rf  n' 
the  scheme  has  in  the  outset  been  f  7  l'e'1 
declared.  Adams,  Eq.  151.  One  jnP<?ty 
the  devise  or  trust  is  directly  and  whoUy  t 
dared  by  the  testator  or  settler  so  a <  tl'L, 
on  the  lands  immediately  under  the  d  l"1 
Will  i.s,lf.  ,  Grcenl.  cLi," 

•lac,  &  IV.  870.  -A  trust  in  which  fte’J 
tates  and  interest  in  the  subject  matter  of  the 
trust  are  completely  limited  and  defined  bv 
the  instrument  creating  the  trust,  and  require 
no  further  instruments  to  complete  them  ” 
Bisp.  Eq.  31.  The  instrument  creating  such 
a  trust  must  be  construed  according  to  the 
rules  of  law,  although  the  intention  may  be 
defeated  ;  id,  86.  See  Exkcutory  Trust. 

EXECUTED  USE.  A  use  with  which 
the  possession  and  legal  title  have  been  united 
bv  statute.  1  Steph.  Com.  339  ;  2  Sharsw. 
Bla.  Com.  335,  note;  7  Term,  342;  12  Ves. 
Ch.  89;  4  Mod.  380;  Comb.  312. 

EXECUTED  WRIT.  A  writ  the  com¬ 
mand  in  which  has  been  obeyed  by  the  per¬ 
son  to  whom  it  was  directed. 

EXECUTION.  The  accomplishment  of 
a  thing ;  the  completion  of  an  act  or  instru¬ 
ment;  the  fulfilment  of  an  undertaking. 
Thus,  a  contract  is  executed  when  the  act  to 
be  done  is  performed ;  a  deed  is  executed 
when  it  is  signed,  sealed,  and  delivered. 

In  Criminal  Law.  Putting  a  convict  to 
death,  agreeably  to  law,  in  pursuance  of  his 
sentence.  This  is  to  be  performed  by  the 
sheriff  or  his  deputy.  See  4  Bla.  Com.  403. 

In  Practice.  Putting  the  sentence  of  the 
law  in  force  ;  3  Bla.  Com.  412.  The  act  of 
carrying  into  effect  the  final  judgment  or  de¬ 
cree  of  a  court. 

The  writ  which  directs  and  authorizes  the 
officer  to  carry  into  effect  such  judgment. 

Final  execution  is  one  which  authorizes  the 
money  due  on  a  judgment  to  be  made  out  of 
the  property  of  the  defendant. 

Execution  quousque  is  such  as  tends  to  an 
end,  but  is  not  absolutely  find :  as,  for  ex¬ 
ample,  a  capias  ad  satisfaciendum,  by  virtue 
of  which  the  body  of  the  defendant  is  taken, 
to  the  intent  that  the  plaintiff  shall  be  satis¬ 
fied  his  debt,  etc.,  the  imprisonment  not  being 

absolute,  but  until  he  shall  satisfy  the  same. 

6  Co.  87. 

Execution,  in  civil  actions,  is  the  mode  of 
obtaining  the  debt  or  damages  or  other  thing 
recovered  by  the  judgment ;  and  it  is  cither 
for  the  plaintiff  or  defendant.  For  the 
plaintiff  upon  a  judgment  in  debt ,  the  execu¬ 
tion  is  for  the  debt  and  damages ;  or  in  as- 
sumpsit ,  covenant ,  case ,  replevin ,  or  trespass 
for  the  damages  and  costs ;  or  in  detinue ,  f°J 
the  goods,  or  their  value,  with  damages  an 
costs.  For  the  defendant  upon  a  judgmen 
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'  7 rt-n  the  execution  at  common  law  is 
in  r^tnrD  of  the  poods,  to  which  damages 
f0rt,neradded  by  the  statutes  7  Hen.  VIII. 

•'.’fiaA  21  Hen.  VIII.  c.  19,  §  3;  and 

other  actions  upon  a  judgment  of  non  pros., 
lD  ■,  nr  verdict,  the  execution  is  for  the 
fl<"!  only.  Tidd.  Pr.  993. 
co^'j-tor  'final  judgment  signed,  and  even  be¬ 
fore  it  is  entered  of  record,  the  plaintiff'  may, 
in  creneral,  at  any  time  within  a  year  and  a 
dav,  and  whilst  the  parties  to  the  judgment 
continue  the  same,  take  out  execution  ;  pro¬ 
vided  there  be  no  writ  of  error  depending  or 
agreement  to  the  contrary,  or,  where  this  is 
allowed,  security  entered  for  stay  of  execution. 
But  after  a  year  and  a  day  from  the  time  of 
s'eming  judgment  (five  years  in  Pennsylvania) 
the  plaintiff  cannot  regularly  take  out  execu¬ 
tion  without  reviving  the  judgment  by  scire 
facias,  unless  a  fieri  fiacias  or  capias  ad 
' satisfaciendum ,  etc.  was  previously  sued  out, 
returned,  and  filed,  or  he  was  hindered  from 
suing  it  out  by  a  writ  of  error ;  and  if  a  writ 
of  error  be  brought,  it  is,  generally  speaking, 
a  supersedeas  of  execution  from  the  time  of 
its  allowance ;  provided  bail,  when  necessary, 
be  put  in  and  perfected,  in  due  time.  See 
Tidd,  Pr.  994. 

Writs  of  execution  are  judicial  writs  issuing 
out  of  the  court  where  the  record  is  upon 
which  they  are  grounded.  Hence,  when  the 
record  has  been  removed  to  a  higher  court  by 
writ  of  error  or  certiorari,  or  on  appeal, 
either  the  execution  must  issue  out  of  that 
court,  or  else  the  record  must  be  returned  to 
the  inferior  court  by  a  remittitur  ((/.  v.)  for 
the  purpose  of  taking  out  execution  in  the 
court  below.  The  former  is  the  practice  in 
England ;  the  latter,  in  some  of  the  states  of 
America. 

.  Ehe  object  of  execution  in  personal  actions 
u  effected  in  one  or  more  of  the  three  follow- 
m?  ways.  1.  By  the  seizure  gnd  sale  of 
personal  property  of  the  defendant.  2.  By 
i®.  seizure  of  his  real  property,  and  either 
selling  it  or  detaining  it  until  the  issues  and 
profits  are  sufficient  to  satisfy  the  judgment. 
*•  %  seizing  his  person  and  holding  him  in 
custody  until  he  pays  the  judgment  or  is  ju¬ 
dicially  declared  insolvent. 

I  liese  proceedings,  though  taken  at  the  in- 
s<ino<;  and  under  the  direction  of  the  party 
?r  wbom  judgment  is  given,  are  considered 
:ic*-  of  the  law  itself,  and  are  in  all  cases 
Performed  by  the  authorized  minister  of  the 
tt'V  Party  or  his  attorney  obtains,  from 

k  office  ot  the  court  where  the  record  is,  a 
•xT/’  ,  ed  upon  and  reciting  the  judgment, 
•  1  1  lrected  to  the  sheriff  (or,  where  he  is 
c  erest^  or  otherwise  disqualified,  to  the 
oner)  of  the  county,  commanding  him,  in 
of  .I131116  the  sovereign  or  of  the  state,  that 
ton.  U  ^oods  and  chattels  or  of  the  lands  and 
ho  „!nCntS  °*  the  defendant  in  his  bailiwick 
Vep  jUse  t0  be  made  or  levied  the  sum  reeo- 
fen.i  ’  or  that  he  seize  the  person  of  the  de¬ 
same  before  tV,6  CaSe  may  be’  and  have  the 
re  the  court  at  the  return- day  of  the 


the  Officer  towhom  party  to 

forth  becomes  responsible  for  his  wy  thence- 
of  its  mandate,  and  in  case  of  "C6 

take,  or  misconduct  is  liable  in  damaCto 
he  person  injured,  whether  he  be  theS£ 
tiff,  the  defendant,  or  a  stranger  to  the  writ 
W  hen  property  is  sold  under  execution,  the 
proceeds  are  applied  to  the  satisfaction  of  the 
judgment  and  the  costs  and  charges  of  the 
proceedings ;  and  the  surplus,  if  there  be  any 
is  paid  to  the  defendant  in  execution. 

Execution  against  personal  property .  When 
the  property  consists  of  goods  and  chattels, 
in  which  are  included  terms  for  years,  the 
writ  used  is  the  fieri  facias.  If,  after  levying 
on  the  goods,  etc.,  under  a  fieri  facias,  they 
remain  unsold  for  want  of  buyers,  etc.,  a  sup¬ 
plemental  writ  may  issue,  which  is  called  the 
venditioni  exponas.  At  common  law,  goods 
and  chattels  might  also  be  taken  in  execution 
under  &  levari  facias;  though  now  perhaps 
the  most  frequent  use  of  this  writ  is  in  execu¬ 
tions  against  real  property. 

When  the  property  consisted  of  choses  in 
action,  whether  debts  due  the  defendant  or 
any  other  sort  of  credit  or  interest  belonging 
to  him,  it  could  not  be  taken  in  execution  at 
common  law  ;  but  now,  under  statutory  pro¬ 
visions  in  many  of  the  states,  such  property 
may  be  reached  by  a  process  in  the  nature  of 
an  attachment,  called  an  attachment  execu¬ 
tion  or  execution  attachment.  See  ATTACH¬ 
MENT. 

Execution  against  real  estate.  Where  lands 
are  absolutely  liable  for  the  payment  of  debts, 
and  can  be  sold  in  execution,  the  process  is 
bv  fieri  facias  and  venditioni  exponas.  In 
Pennsylvania  the  land  cannot  be  sold  in  exe¬ 
cution  unless  the  sheriff’s  jury,  under  the 
fieri  facias ,  find  that  the  profits  will  not  pay 
the  debt  in  seven  years.  But,  practically, 
lands  are  almost  never  extended.  And,  in 
general,  lands  are  not  subject  to  sale  under 
execution,  but  after  a  levy  has  been  made 
under  the  fieri  facias,  are  appraised  by  the 
sheriff’s  jury,  and  delivered  to  the  plaintiff  at 
the  valuation,  until  the  debt  u ^paid  out  ot 
the  profits.  In  England,  only  half  the  land 
can  ^be  thus  taken,  and  the  writ,  though  m 

facias.  .  _  ,  ,  writs  of  execution 

There  are  in  England  writs  oi 

against  land  which  are  not  in .general  use  1  ^ 
The  extent,  or  extendi  £***&'  fill  levari 
usual  process  for  the  kin?  kind’s  debt, 

facial  (,.».)  “!*  “1  OT 

and  for  the  subjec  t  .  ^  and  on  a 

statute  staple  or  mere  ^  ( /^.^  latter  case 

judgment  in  sct.^.JW  loyed  in  this  country, 
it  is  also  general!}  emp  y  _ „„  Tins  1 


j Execution  again*  the  p  ^  $atisyaci_ 

effected  by  the  writ  •  Jheriff  arrests  the 

<5 ndum,  under  fom  till  he  satisfies 

defendant  and  imprisons  m 


This  is 
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the  judgment  or  is  discharged  by  process  of 
law.  See  Insolvency.  This  execution  is 
not  final,  the  imprisonment  not  being  abso¬ 
lute  ;  whence  it  has  been  called  an  execution 
quousque;  6  Co.  87. 

Besides  the  ordinary  judgment  for  the  pay¬ 
ment  of  a  sum  certain,  there  are  specific  judg¬ 
ments,  to  do  some  particular  thing.  To  this 
the  execution  must  correspond :  on  a  judgment 
for  plaintiff  in  a  real  action,  the  writ  is  a  habere 
facias  seisinam. ;  in  ejectment  it  is  a  habere 
facias  possessionem ;  for  the  defendant  in  re¬ 
plevin,  as  has  already  been  mentioned,  the 
writ  is  de  retorno  habendo. 

Still  another  sort  of  judgment  is  that  in 
rem,  confined  to  a  particular  thing :  such  are 
judgments  upon  mechanics’  liens  and  muni¬ 
cipal  claims,  and,  in  the  peculiar  practice  of 
Pennsylvania,  on  scire  facias  upon  a  mort¬ 
gage.  In  such  cases  the  execution  is  a  writ 
of  levari  facias.  A  confession  of  judgment 
upon  warrant  of  attorney,  witli  a  restriction 
of  the  lien  to  a  particular  tract,  is  an  analo¬ 
gous  instance ;  but  in  such  case  there  is  no 
peculiar  form  of  execution;  though  if  the 
plaintiff  should,  in  violation  of  his  agreement, 
attempt  to  levy  on  other  land  than  that  to 
which  his  judgment  is  confined,  the  court  on 
motion  would  set  aside  the  execution. 

See,  generally,  Freeman;  Herman;  Exe¬ 
cutions. 

EXECUTION  PAREE.  In  French 
Law.  A  right  founded  on  an  act  passed 
before  a  notary,  by  which  the  creditor  may 
immediately,  without  citation  or  summons, 
seize  and  cause  to  be  sold  the  property  of  his 
debtor,  out  of  the  proceeds  of  which  to  re¬ 
ceive  his  payment.  It  imports  a  confession 

judgment,  and  is  not  unlike  a  warrant  of 
attorney.  La.  Code  of  Proc.  art.  732  ;  6 
Toullier,  n.  208;  7  id.  99. 

EXECUTIONER.  The  name  given  to 
him  who  puts  criminals  to  death,  according 
to  their  sentence ;  a  hangman. 

In  the  United  States,  executions  are  so  rare 
that  there  are  no  executioners  by  profession. 
It  is  the  duty  of  the  sheriff  or  marshal  to  per¬ 
form  this  office,  or  to  procure  a  deputy  to  do 
it  for  him.  r  J 


EXECUTIVE.  That  power  in  the  £ 
eminent  which  causes  the  laws  to  be  execi 
and  obeyed. 

It  is  usually  confided  to  the  hands  of  the  c 
magistrate;  the  president  of  the  United  Stat, 
invested  with  this  authority  under  the  nat 
government ;  and  the  governor  of  each  state 
the  executive  power  in  his  hands. 

The  officer  in  whom  the  executive  nowc 
vested.  1 

The  constitution  of  the  United  States  dir 
that  “the  executive  power  shall  be  vesto 
a  president  of  the  United  States  of  Americ 
Art.  2,  s.  1.  See  Story,  Const,  b.  3, 

0  * 

EXECUTOR.  One  to  whom  anol 
nian  commits  by  his  last  will  the  executio 
that  will  and  testament.  2  Bla.  Com.  50 
person  to  whom  a  testator  by  his 


commits  the  execution 


— „utton%  or 
tlwt  mstament  and  its  codS|j"  *5*'  *f 
Rights  and  Wrongs,  307.  ls’  ^ onbl. 

Lord  Hardwieke,  fn  3  Atk  3ni 
proper  term  in  the  civil  law, as  tnvJS?8’  “The 
test  ament  ar  his  ;  and  executor  16 
term,  unknown  to  that  law”  \  parous 

what  we  call  executor  and  res'iduarv^  a?aln> 
in  the  civil  law,  universal  heir.” 

The  word  executor,  taken  in  its  broa£ 
has  three  acceptations.  1.  Exemt,??  ,  8ense, 
stitutus.  He  is  the  ordinary  of  the  ^con. 
Executor  ab  episcopo  constitutus  or  exena^T'  2> 
and  that  is  he  who  is  called 
an  intestate.  3.  Executor  a 
or  executor  testamentarms ;  and  that 

is  usually  meant  when  the  term  execitori  *^0 
1  Williams,  Ex.  185.  executory  used. 

A  general  executor  is  one  who  is  appointed 
to  administer  the  whole  estate,  without  any 
limit  of  time  or  place,  or  of  the  subject  mat- 
ter. 

An  instituted  executor  is  one  who  is  ap¬ 
pointed  by  the  testator  without  any  condition, 
and  who  has  the  first  right  of  acting  when 
there  are  substituted  executors. 

An  example  will  show  the  difference  between 
an  instituted  and  a  substituted  executor.  Sup¬ 
pose  a  man  makes  his  6on  his  executor,  but  if  he 
will  not  act  he  appoints  hi6  brother,  and  if 
neither  will  act,  his  cousin  :  here  the  son  is  the 
institute^  executor  in  the  first  degree,  the  brother 
is  said  to  be  substituted  in  the  second  degree,  the 
cousin  in  the  third  degree,  and  so  on.  See 
Swinb.  Wills,  pt.  4,  s.  19,  pi.  1. 

A  rightful  executor  is  one  lawfully  ap¬ 
pointed  by  the  testator,  by  his  will.  Deriv¬ 
ing  his  authority  from  the  will,  he  may  do 
most  acts  before  lie  obtains  letters  testament¬ 
ary  ;  but  he  must  be  possessed  of  them  before 
lie  can  declare  in  an  action  brought  by  him  as 
suoh.  1  P.  Wms.  768;  Williams,  Ex.  1<3. 

An  executor  de  son  tort  is  one  who,  without 
lawful  authority,  undertakes  to  act  as  executor 
of  a  person  deceased.  See  Executor  1)E 
son  Tort.  .  .  ,  i 

A  special  executor  is  one  who  is  app°in 
or  constituted  to  administer  either  a  par 
the  estate,  or  the  whole  for  a  limited  turn* 
only  in  a  particular  place.  •  ted 

A  substituted  executor  is  a  person  app 
executor  if  another  person  who  ha* 
pointed  refuses  to  act.  #  u0  is 

An  executor  to  the  tenor  is  a  xeCU- 

not  directly  appointed  by  the  will  hich 

tor,  but  who  is  charged  with  the  < 1  g  t0 

appertain  to  one:  as,  “I  ‘‘PP01",^  my 
discharge  all  lawful  demands  iV‘.  g-4 ; 
will;’’  3  Phill.  Eccl.  116;  £  4, 

Swinb.  Wills,  247;  Wentworth,  L- •  I 

8'  Gently 

sons  who  are  capable  ma  '  f.tors ;  2  Pjf* 
many  others  besides,  may  be  exe  cutor. 
Com.  503.  The  king  maybe  an  e.  ^  ^on 
may  a  corporation  sole.  S°  ‘  go  n)*-' 
aggregate;  Toller,  Exec.  ’  einy  resid'®» 
an  alien,  if  he  be  not  an  ahenn^ ^try- 
abroad  or  unlawfully  comtinunv  aI1d  e' 1 
So  may  married  women  am  11 
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nhnm  or  en  ventre  sa  mire,  may 
’  1  Dane,  Abr.  c.  29  a  2,  8 
be  eX<f  &  R.  40.  But  in  England  an  infant 
3i  5  T. ,.t  solely  as  executor  until  his  full  age 
Cil.n"°!  H-one  years.  Meanwhile,  his  guardian 
ot  t"tH  'other  person  acts  for  him  as  adminis- 

or !°  caw  test .  dnn.  See  Administration. 

a  ^rried  woman  cannot  be  executrix  with- 
A"tr  husband’s  consent.  But  a  man  by 
0Ul  vjn(T  an  executrix  becomes  executor  in 
imd  is  liable  to  account  as  such  ;  2 
JL  Jij.  1  Des.  150. 

Persons  attainted,  outlaws,  insolvents,  and 
oersons  of  bad  moral  character,  may  be  quali¬ 
fied  as  executors,  because  they  act  en  autre 
I  anj  it  was  the  choice  of  the  testator  to 
appoint  them;  6  Q.  B.  57;  12  B.  Monr. 
jgj .  7  tV.  &  S.  244  ;  3  Salk.  162.  Poverty 
or  insolvency  is  no  ground  for  refusing  to 
qualify  an  executor ;  but  an  insolvent  execu- 
tor  may  be  compelled  to  give  security;  2  Halst. 
Ch.  9;  2  Barb.  Ch.  351.  In  some  states  a 
bond  is  required  from  executors,  similar  to  or 
identical  with  that  required  from  administra¬ 
tors.  The  testator  may,  by  express  direction, 
exempt  from  the  obligation  of  giving  a  bond 
with  sureties  any  trustees  whom  he  appoints 
or  directs  to  be  appointed,  but  not  his  ex¬ 
ecutor;  because  the  creditors  of  the  estate 
must  look  to  the  funds  in  the  executor’s 
hands. 

Idiots  and  lunatics  cannot  be  executors ; 
and  an  executor  who  becomes  non  compos 
may  be  removed ;  1  Salk.  36.  In  Massachu¬ 
setts,  by  Rev.  Stat.  c.  63,  §  7,  when  any 
executor  shall  become  insane,  or  otherwise 
incapable  of  discharging  his  trust,  or  evidently 
unsuitable  therefor ,  the  judge  of  probate  may 
remove  him;  11  Mete.  104.  A  drunkard 
may  perform  the  office  of  executor;  12  B. 
Monr.  191 ;  7  W.  &  S.  244;  but  in  some 
states,  as  Massachusetts  and  Pennsylvania, 
mere  are  statutes  providing  for  his  removal. 

Appointment.  Executors  can  be  appointedi 
°n  y  by  will  or  codicil ;  but  the  word  “  ex- 
ecutor”  need  not  be  used.  He  may  be  ap¬ 
pointed  and  designated,  by  committing  to  his 
narge  those  duties  which  it  is  the  province  of 
“»«xecutor  to  perform;  3  Phill.  Eccl.  118; 
sL  Monr*  394 ;  2  Bradf.  Suit.  32;  2 
’toV.?’  ^  Watts,  51.  Even  a  direction 

tliiiicr  ?  a(founts  will,  in  the  absence  of  any 
adrfi?  j" e  contrary,  constitute  the  person 

Th  .  Un. executor- 

absoh, “PP^rrtment  of  an  executor  may  be 
toiu(  qualified,  or  conditional.  It  is  ab- 
tiipjiat'i  Un  Ire  is  constituted  certainly,  im- 
gmd .  0 and  without  any  restriction  in  re- 
point  ai'  "•*  kstator’s  effects  or  limitation  in 
Tojler,  Ex.  36.  It  may  be 
the  ^  time  or  place  wherein,  or 
^  a  a^ters  whereon,  the  office  is  to 

4  “lan  J!ed\  1  Williams,  Ex.  204.  Thus, 
^  be  appointed  executor,  and  his 
tesutoV0.  or  end  with  the  marriage 
l  ' S^er  ?  or  his  authority  may 

as  if  °a  u  State :  or  t0  one  c^ass  Pr<> 

Vr  made  executor  of  goods  and 
vol.1._40 
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chattels  in  possession,  and  R  "7  ' 

action.  Swmb.  Wills  nt  a  ,  f  choses  in 
Exec.  29;  3  Phill.  E?4  42^  ’£-,,4  5  0ff' 
creditors,  three  limited  exeeuto^  ’  as  t0 

Car  e293Ut0EinaU  ^  8Uwl  aS  “cii! 
pointed  condtVioni/’/^anTtheToiSo^  T 
be  precedent  or  subsequent.  Such  is  the  case 
when  Ais  appointed  in  case  B  shall  resitrn 
Godolphin,  Orph.  Leg.  pt.  2,  c.  2  S  l. 

Assignment.  An  executor  cannot  assign 
h,S  ^England,  if  he  dies  hav£ 

proved  the  will  his  own  executor  become 
also  the  original  testator’s  executor.  But  if 
he  dies  intestate,  an  administrator  de  bonis 
Ti07i  of  the  first  testator  succeeds  to  the  execu- 
torship.  And  an  administrator  de  bonis  non 
succeeds  to  the  executorship  in  both  these 
events,  in  the  United  States  generally,  wher¬ 
ever  a  trust  is  annexed  to  the  office  of  execu¬ 
tor;  4  Munf.  231;  7  Gill,  81;  8  Ired.  Eq. 
52;  17  Me.  204;  1  Barb.  Ch.  565;  4  Fla. 
144. 

Acceptance.  The  appointee  may  accept  or 
refuse  the  office  of  executor;  3  Phill.  Eccl. 
577  ;  4  Pick.  33 ;  34  Me.  37.  But  his  ac¬ 
ceptance  may  be  implied  by  acts  of  authority 
over  the  property  which  evince  a  purpose  of 
accepting,  and  by  any  acts  which  would  make 
him  an  executor  de  son  tort,  which  see.  So 
his  refusal  may  be  inferred  from  his  keeping 
aloof  from  all  management  of  the  estate ;  5 
Johns.  Ch.  388;  16  Conn.  291;  2  Murph. 
Eq.  85;  9  Ala.  181;  16  S.  &  R.  416;  62 
Penn.  166.  If  one  of  two  or  more  appoin¬ 
tees  accepts,  and  the  other  declines  or  dies, 
or  becomes  insane,  he  becomes  sole  executor , 
6  Watts,  373  ;  1  Ash.  321.  An  administrator 
de  bonis  non  cannot  be  joined  with  an  execu- 

t0  Acts  before  probate.  The  will  itself  is  the 
sole  source  of  an  executor’s  title.  Probate  is 
the  evidence  of  that  title.  Before  probate, 
an  executor  may  do  nearly  all  the  acts  which 
he  can  do  after.  He  can  receive  payments, 

bank-stock,  ?.'\c.0nr  Codings  in  bankruptcy, 

'"lln^Tvc  tway  goods  and  chattels,  and  pay 
sell  or  g'vc he  has  acted  before  pro- 

legacies.  ef0re  probate ;  6  ierm, 

Mass.  4J1.  H«  « 
29  ’  ...  he  cannot  » 


HU, 

mencu,  «...  —  ~  ,  -t  as  are  founded 

probate,  except  such  suit  M  7  Ark. 

his  actual  possession  ,  3  u  in  some 

404  ;  3  Me.  174  !f1N-/i';th0ut  letters  testa- 
states  he  cannot  sell Jand  w  h  565;  n?r 

mentary;  7  <>a.  n5,  •  i;  nor  remain 
transfer  a  mortgage ,  1  P‘  attorney  else- 
„  his  own  state  and  sue  DJ  a  note  so 
where*  12  Mete.  423;  n  jjew  Hump- 

?.o  b’e  aued.m  «■ 

shire  and  Maine,  5*  j0hns.  45,  fy;. 
And  see  2  Pet-  239 ,  s04;  Stor), 

TVlls’  2450’;  Parsons.  Bills-  ccutor  may 

3'pomrs  V  «-«-£  — 

do,  in  general,  wktfe" 
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Sec  Administrator.  His  authority  dates 
from  the  moment  of  his  testator’s  death. 
Comyns,  Dig.  Administration  (B  10)  ;  5  B. 
&  Aid.  745;  2  W.  Blackst.  692.  When 
once  probate  is  granted,  his  acts  are  good 
until  formally  reversed  by  the  court ;  3  Term, 
125  ;  15  S.  &  R.  89.  In  some  states  he  has 

Sower  over  both  real  and  personal  estate ;  3 
lass.  514  ;  1  Pick.  157.  In  the  majority,  he 
has  power  over  the  real  estate  only  when  ex- 
jressly  empowered  by  the  will,  or  when  the 
personal  estate  is  insufficient,  or  by  a  grant  of 
etters  testamentary;  9  S.  &  R.  431 ;  2  Root, 
438;  25  Wend.  224 ;  3  M’Cord,  371  ;  9  Ga. 
55;  27  N.  J.  Eq.  445;  57  Ind.  42.  The 
will  may  direct  him  to  sell  lands  to  pay  debts, 
but  the  money  resulting  is  usually  held  to  be 
equitable  assets  only ;  9  B.  &  C.  489  ;  3  Brev. 
242  ;  8  B.  Monr.”  499 ;  82  Ill.  392.  In 
equity,  the  testator’s  intention  will  be  re¬ 
garded  as  to  whether  the  surplus  fund,  after 
a  sale  of  the  real  estate  and  payment  of  debts, 
shall  go  to  the  heir;  1  Williams,  Ex.  555, 
Am.  note.  An  executor’s  power  is  that  of  a 
mere  trustee,  who  must  apply  the  goods  for 
such  purposes  as  are  sanctioned  by  law ;  4 
Term,  645;  9  Co.  88;  Co.  2d  Inst.  236;  13 
Bush,  77;  16  N.  Y.  Sup.  Ct.  12. 

Chattels  real  go  to  the  executor ;  but  he 
has  no  interest  in  freehold  terms  or  leases, 
unless  by  local  statute,  as  in  South  Carolina. 
But  the  wife’s  chattels  real,  unless  taken  into 
possession  by  her  husband  during  his  lifetime, 
do  not  pass  to  his  executors  ;  1  Williams,  Ex. 
579,  note ;  5  Whart.  138  ;  4  Ala.  n.  s.  350 ; 
7  How.  Miss.  425.  The  husband’s  act  of 
possession  must  effect  a  complete  alteration 
in  the  nature  of  the  joint  interest  of  husband 
and  wife  in  her  chattels  real,  or  they  will 
survive  to  her. 

Chattels  personal  go  to  the  executor ;  3 
Redf.  (N.  1 .)  450.  Such  are  emblements. 
Brooke,  Abr.  Emblements;  4  H.  &  J.  139. 
Heir-looms  and  fixtures  go  to  the  heir ;  and 

ilVv?-n-liat  are  fixtufes>  see  Fixtures,  and 
1  VVdhams,  Ex.  615;  2  Smith,  Lead.  Cas. 
114,  Am.  note.  The  widow’s  separate  pro¬ 
perty  and  paraphernalia  go  to  her.  For 
elaborate  collections  of  cases  on  the  effect  of 
nup  a  contracts  about  property  upon  the 
executor’s  right,  see  1  Williams,  Ex.  634  Am 

Cas6  40  2  n  6 1-6,  n°te  1 ;  1  Smith’  Lead. 
Ca..  40.  Donations  mortis  causa  go  to  the 

not  10  tUo  '’—O''' 1 

oil  a  issas: 

person  But  personal  actions  founded  upon 
«iny  obligation  contract,  debt,  covenant  or 
o  ler  duty  to  be  performed,  survive,  and  ’the 
executor  may  maintain  them  ;  Cowp.  375  •  1 

^ms.  Saund.  216,  n.  By  statutes  in  Enc 
land  and  the  United  States  this  common  law 
r>ght  is  much  extended.  An  executor  mav 

doT>  JaTk  t-r°Sp:lS8’  trover>  etc-  for  injuries 
com  fvL  *i  injesta!e  during  his  lifetime.  J  Ex- 
inti;  „/jP  &lil»der,  l°r  libels,  and  for  injuries 
mulcted  on  the  person,  executors  mayCng 


personal  actions,  and  are  liable  - 

manner  as  the  deceased  would  i  m  the  samp 

102;  15  Ala.  n.  s.  253;  5  vt\a ,  ’  1  lid 
T.  B.  Monr.  40;  3  Ohio,  211^i2;*i  6 
154.  Should  his  death  have  been!  '  *  C- 
the  negligence  of  any  one,  they 
action  for  the  benefit  of  the  familv  ,!n?a'n 
tors  may  also  sue  for  stocks  and  i*  £««• 
being  personal  property.  A  rieln  !*!  8’ 88 
for  the  breach  of  a  iiartl  eoohS  OT  ^? 
of  land  survives  to  the  executors-  «<!,**!* 
208  So  the,  may  sue  for  *  «• 

And  for  all  these  purposes  they  mi  /’ 
legal  proceedings  by  action,  suit,  orsu'n'J^ 

2.  Ay  am  st.  An  action  of  trespass  Z'e 

f™llt  ScurviVS  aPinst  ^  executor 
9  l  hila.  240.  So  also  in  causes  of  action 
wholly  occurring  after  the  testator’s  death  the 
executor  is  liable  individually;  80  N.’  C. 
219.  The  actions  of  trespass  and  trover  do 
not  survive  against  the  executors  of  deceased 
defendants.  But  the  action  of  replevin  does. 

Wife's  chases.  In  general,  elioses  in  w. 
tion  given  to  the  wife  either  before  or  alter 
marriage  survive  to  her,  provided  her  hus- 
band  have  not  reduced  them  to  possession 
before  his  death.  A  promissory  note  given 
to  the  wife  during  coverture  conies  under  this 
rule  in  England  ;  12  M.  &  W.  355 ;  7  Q.  B. 
864 ;  but  not  so  in  this  country  generally ;  4 
Dana,  333  ;  15  Conn.  587;  17  He.  801;  17 
Pick.  391 ;  20  id.  556.  Here  intention  to 
reduce  elioses  into  possession  is  not  a  reduc¬ 
tion,  nor  is  a  mere  appropriation  of  the  fund ; 

5  Ves.  515  ;  11  S.  &  R.  377  ;  5  Whart.  138; 

2  Hill,  Ch.  644  ;  4  Ala.  N.  s.  350;  14  Ohio, 

10°.  .  . 

Other  suits.  For  actions  accruing  after  the 
testator’s  death,  the  executor  may  sue  either 
in  his  own  name  or  as  executor.  I  bis  is  true 
of  actions  for  tort,  as  trespass  or  trover,  ac 
tions  on  contract  and  on  negotiable  PaP!jJJV 
Nev.  &  M.  391  ;  4  Hill,  Y.  N.  57 ;  19 
482 ;  4  Jones,  No.  C.  1 59.  Sole ®JJ 
replevin  in  his  own  name ;  6  r  la.  » 
so,  in  short,  wherever  the  money,  y  '  ue 
covered,  will  be  assets,  theexeeuoi  <. 
as  executor  ;  20  Wend.  668  ;  6  B  ,a 

1  Pet.  686.  itnv  sell  term® 

Other  powers.  An  executor  n . .  ^  ,  tjtle  , 

for  years,  and  may  even  mate  r  ^  be 
against  a  specific  legatee,  untc  j]e 

fraudulent.  So  he  mayundci  *  *  pay** 
may  indorse  a  promissory  note  o  ggj. 

ble  to  the  testator  or  his  order,  .^j  ,4 
He  may  submit  claims  to  a 
N.  Y.  38.  .  „re  reg#rded 

Co-executors.  Co-exeeuto  ,n  gem“ 

•  and  ‘ienV  ’  alb 


in  law  as  one  individual ;  *' '  (s  ot  a,'„ 

ral,  the  acts  of  one  are  1 2)  ’ 

Comyns,  Dig.  Administration  (  cji- 
Cowf  34;  4  Hill,  N.  Y .  a  Wg 

Hence  the  assent  of  one  one** 

is  sufficient,  and  the  sale  or  g  nt  by  a 
sale  or  gift  of  all.  So  a  F,‘;  g  JJlaoD-  by 
one  is  a  payment  by  or  to  all ,  ^ease 
10  Ired.  263;  74  N.  Y.  539, 
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— Pnds  all ;  26  Penn.  502;  12  Pliila.  462. 
0,,c  01 V  ;« liable  only  for  the  assets  which  have 
his  own  hands;  11  Johns.  21.  So 
f"ine  who  is  guilty  of  tort  or  negligence  is 
,e  motile  for  it,  unless  Ins  co-executor  has 
*ns'led  at  the  act  or  helped  him  commit  it. 
c.on  iV tor  is  not  liable  for  a  devastavit  of 
^^neonor;  9  S.  C.  460  ;  U  N.  Y.  539. 
V power  to  sell  land,  confen-ed  by  will  upon 
'  i.,,1  executors,  must  be  executed  by  all 
wll0  proved  the  title  ;  2  Dev.  &  B.  262%  But 
if  oulv  one  executor  consents  to  act,  his  sale 
under  a  power  in  the  will  would  be  good,  and 
.  such  refusal  of  the  others  may  be  in  pais ; 
(Vo.  Eliz.  80;  3  Dana,  195.  If  the  will 
.rives  no  direction  to  the  executors  to  sell,  but 
leaves  the  sale  to  the  discretion  of  the  execu¬ 
tors,  all  must  join.  But  see  less  strict  rules 
in  8  Penn.  417;  2  Sandf.  512  ;  1  N.  Y.  341. 
One  executor  cannot  bind  his  co-executors  by 
a  confession  of  judgment  without  their  con¬ 
sent;  2  Pitts.  (Pa.)  54.  On  the  death  of 
one  or  more  of  several  joint  executors,  their 
rights  and  powers  survive  to  the  survivor ;  Ba¬ 
con,  Abr .Executor  (D);  Shepp.  Touclist.  484. 

Duties.  The  following  is  a  brief  summary 
of  an  executor’s  duties : — 

First.  He  must  bury  the  deceased  in  a 
manner  suitable  to  the  estate  left  behind ;  2 
Bla.  Com.  508.  But  no  unreasonable  ex¬ 
penses  will  be  allowed,  nor  any  unnecessary 
expenses  if  there  is  any  risk  of  the  estates’ 
proving  insolvent ;  1  B.  &  Ad.  260;  2  C .  & 
r-  207  ;  2  W.  N.  C.  447;  24  N.  Y.  Sup.  Ct. 
296;  28  La.  An.  149.  In  England  the 
present  limit  to  funeral  expenses  appears  to 
.e  twenty  pounds  where  the  testator  dies 
insolvent. 

Second.  Within  a  convenient  time  after 
testator’s  death,  he  should  collect  the 
fn leased,  if  he  can  do  so  peace 
for*  !  j  ^  resisted,  he  must  apply  to  the  law 

o  Pl^\  ,^e  must  prove  the  will,  and  take 
^ministration.  In  England,  there  are 
an?  Proving  a  will, — -in  common  form , 

for  Ul  form  °f  law,  or  solemn  form.  In  the 
D  mer’  the  executor  propounds  the  will, — t\  e. 
all  the  registrar,  in  the  absence  of 

Part*  er.mterested  parties.  In  the  latter,  all 
Cau  les  mterested  are  summoned  to  show 
Fo  W  a  executi°n  should  not  issue. 
vento  '  V  ^’dinarily,  bo  must  make  an  in- 
somuM  °*  Personal  property  at  least,  and,  in 
ll  ates’  °*  real  estate  also  ;  5  N.  H.  492  ; 

55J-  19°;  9  Me.  53;  1  P.  A.  Browne,  87. 
chattel  *  mus*  next  collect  the  goods  and 
rcasorJki  and.  ^be  claims  inventoried,  with 
loss  bv  ti  ^^§ence*  And  he  is  liable  for  a 
sults  a  ,  bisolvency  of  a  debtor,  if  it  rc- 
Ala.  **  his  gross  delay  ;  6  Watts,  46  ;  15 

Tj  . 

P°intlw  .  e  must  give  notice  of  his  ap- 
advenisA  r. lu  I'he  statute  form,  and  should 
g  debts  and  credits  ;  2  Ohio,  St. 
^i\  L^JorTns  of  advertisements*  1  Chitty, 


521. 
enth . 


of  advertisements ,  1  Chitty, 
The  personal  effects  he  must  deal 


must  be  tamecTbJtotS 
there  was  no  will.  ’  The  Z&T  ,lded  as  if 
is  a  public  auction.  ^  metllod  of  sale 
Eighth.  He  must  keen  tin*  ~ 

estate  safely,  but  not  mixed  wit?  r®7  °f  the 
Ee  may  be 'charged  invest  on  k  hH°^,or 
charged  when  ife 

let  them  lie  idle,  provided  a  want  of  ordinary 
prudence  is  proved  against  him ;  4  Mass  205^ 

499  T'h01’-  1  S““-  »i  *  K.S: 

409,  4  Harr.  N.  J.  109 ;  3  Dcs.  241-  33 
Penn.  2o8.  And  generally,  interest  is  to  be 
charged  on  all  money  received  by  an  execu- 
tor  and  not  applied  to  the  use  of  the  estate ; 
1  Bail.  Eq.  98;  1  Dev.  Eq.  369;  6  J.  J. 
Marsh.  94;  82  Penn.  143.  But  an  executor 


charged  with  interest 


executor 
on  money 


cannot  be  . ......  Ull  muiiey 

allowed  him  for  commission ;  10  Penn.  408  ; 
2  Jones,  No.  C.  347;  he  is  not  chargeable 
with  compound  interest;  24  Penn.  180. 

Ninth.  He  must  be  at  all  times  ready  to 
account  to  the  proper  authorities,  and  must 
actually  file  an  account  at  the  end  of  the  year 
generally  prescribed  by  statute. 

Tenth.  He  must  pay  the  debts  and  legacies 
in  the  order  required  by  law.  Funeral  ex¬ 
penses  are  preferred  debts,  and  so  are  debts 
to  the  United  States,  under  certain  limitations 
respecting  insolvency,  by  act  of  congress ;  2 
Kent,  418-421.  Otherwise  there  is  no  one 
order  of  payment  universal  in  the  United 
States.  See  Administration. 

Leaacies.  Bequests  to  charitable  uses  are 
!gal  and  valid;  2  Rop.  Leg.  1115;  1  Jam. 
197;  4  Kent,  285,  508;  2  Williams, 


legal 

Fx  ^  908  Am  .  note.  The  executor  must  give 
his  assent  to  a  legacy  before  the  legatee’s  title 
is  complete  and  perfect;  8  How.  1/0,  19 
Ah  n  s.  666  ;  4  Fla.  144.  If  without  cause 

ta,  refuse  this  assent,  he  way 

give  it  by  a  court  ol  equity.  But J“e £  “aJ 

F  irto”"'  504 '  6  *”•  55 ; 

for  his  legacy  tmtil  This 

".V&jsisswX 

to  his  guard, an,..  „  ygg-J* 

when 
IIS 


3  Atk.  629  ;  9  ^  .  m:d  to  jier  nusunnu* , 

married  woman  mu  an(j  separate  use. 

but  to  herself  iht  be  to  ,  j  inade  to  a 

A  lapsed  legacy  is  one  winch  is  j  Eq 

legatee  who  dies  before  the  tes  J  heI 

Aur  295.  An  adempi*u  .  cnecie  as 
specific  legacy  does  not  rem-o  ^  Eq. 

‘it  S  described  in  the  will  ,  »  ^  t 

Tur  §lh5;  1  Johr;;r  ti,e  testator’s  estate 

,Jur‘  -S  ’  A-  is,  that  if  .  his  debts  and 


thirdly,  g*ny  \£ pro  rat*  d  c 

iT;!co»^s.n»“.»«-”;iBradi- 

legacy  givcn 


on  a 
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Surr.  198,  321.  Reasonable  expenses  are 
always  allowed  an  executor;  5  Gray,  26  ;  28 
Yt.  765;  3  Cal.  287  ;  4  Abb.  N.  Cas.  317; 
29  Miss.  72.  When  one  ot'  two  co-executors 
has  done  nothing,  he  should  get  no  commis¬ 
sion;  20  Barb.  91.  In  England,  executors 
cannot  charge  for  personal  trouble  or  loss  of 
time,  and  can  only  be  paid  for  reasonable  ex¬ 
penses.  An  executor  cannot  pay  himself. 
His  compensation  must  be  ordered  by  the 
court ;  58  lnd.  374.  Faithful  service  by  an 
executor  is  a  condition  to  the  right  of  com¬ 
missions’.  Misappropriation  of  funds  may 
forfeit  the  right;  84  Penn.  51. 

In  England  the  jurisdiction  of  probate 
formerly  belonged  to  the  ecclesiastical  courts. 
It  was  then  exercised  in  the  Court  of  Pro¬ 
bate,  which  held  its  sittings  in  Westminster 
Hall.  There  was  a  principal  registry  of  wills, 
situated  in  Doctors  Commons,  and  forty  dis¬ 
trict  registries,  scattered  throughout  England 
and  Wales,  each  presided  over  by  a  district 
registrar,  by  whom  probate  was  granted  where 
the  application  was  unopposed.  This  Court  of 
Probate  is  now  consolidated  into  the  Supreme 
Court  of  Judicature,  and  its  jurisdiction  is  ex¬ 
ercised  by  the  Probate,  Divorce,  and  Admiralty 
Division  of  that  court.  Mozl.  &  W.  Die. 
In  the  United  States  the  jurisdiction  is  vested 
in  suirogates,  judges  of  probate,  registrars  of 
wills,  county  courts,  etc.  See  Administra¬ 
tion. 

See,  generally,  1  Suppl.  to  Yes.  Jr.  8,  90, 
356,  438  ;  2  id.  69  ;  2  Phill.  Ev.  289  ;  Roper, 
Leg.;  Williams,  Executors;  Toller,  Exec. ; 
Wentworth,  Exec.  ;  Jarman,  Wills,  Perkins’ 
notes;  Chitty,  Pract. ;  Hinkl.  Test.  Law; 
Amer.  Prob.  Rep.  For  the  complete  New 
A  ork  law,  and  much  of  the  general  law,  see 
A\  illard,  Executors.  For  the  origin  and  pro¬ 
gress  of  the  law  in  relation  to  executors,  the 
reader  is  referred  to  5  Toullier,  n.  576,  note; 
Mackeldey,  Civ.  Law,  b.  iv.  sec.  4,  chap.  3  ; 
Glossaire  du  Droit  Frantjais,  par  Delaurifere, 
verb .  Extcuteurs  testamentaires ;  id.  art.  297, 
de  la  Coutume  de.  Paris ;  Poth.  des  Bona- 
tions  testamentaires. 


EXECUTOR  DE  SON  TORT.  Om 

who  attempts  to  act  as  executor  without  law 
iul  authority. 

It  a  stranger  takes  -upon  him  to  act  as  ex 
ecutor  without  any  just  authority  (as,  by  in 
termeddlmg  with  the  goods  of  the  deceased 
and  many  other  transactions),  he  is  called  ii 
law  an  executor  of  his  own  wron-r  de  son  tort 
2  Ida.  Com.  507 ;  4  .M-Cord,  S&;  IS "<fi 
213;  8  Miss.  437  ;  14  E.  L.  &  Eq.  510-  ; 
Litt..  163;  8  Penn.  R  129;  58  Ala.  310 
II  a  man  kill  the  cattle  of  the  testator  o 
take  lus  goods  tosatisfy  a  debt,  orcollect  monc 
flue  him,  or  pay  out  such  money,  or  carry  oi 
lus  business,  or  take  possession  of  his  house 
etc.,  he  becomes  an  executor  de  son  tort. 

But  a  stranger  may  perform  many  acts  i, 
relation  to  a  testator’s  estate  without  beeoni 
mg  liable  as  executor  de  son  tort.  Such  ar 
<><•  ung  up  his  goods  for  preservation,  buryin 
e  dtcuased  a  manner  suitable  to  his  for 


tune,  paying  for  the  funeral  expensT 
those  ol  the  last  sickness,  making  an  iim  . 
of  his  property  to  prevent  loss  or  fraud  In'7 
feeding  Ins  cattle,  milking  his  cows,  remi 
his  houses,  etc.  Such  acts  are  held  t^i" 
offices  of  kindness  and  charity :  lq 
28  N  H.  473.  Nor  doe,  pa/h.  thc» 
the  deceased  with  one’s  own  money  make  o 
an  executor  de  son  tort;  8  Rich.  29.  As  t 
what  acts  will  render  a  person  so  liable •  *  ! 
Godolphin,  Orph.  Leg.  91  ;  l  Dane  Abr 
561;  Bull.  N  P.  48  ;  Comyns,  DigJ ££ 
xstration  (l  3);  8  Johns.  426;  15  S  &  P 
39  ;  26  Me.  361  ;  6  Blackf,  367.  *  ' 

An  executor  de  son  tort  is  liable  only  for 
such  assets  as  come  into  his  hands,  and  i’s  not 
liable  for  not  reducing  assets  to  possession;  2 
Rich.  Eq.  247  ;  82  Penn.  193.  And  it  has 
been  held  that  he  is  only  liable  to  the  rightful 
administrator ;  3  Barb.  Ch.  477  ;  58  Ala!  319. 
But  see  9  Leigh,  79  ;  2  M’Cord,  423;  which 
imply  that  he  is  also  liable  to  the  heir  at  law. 
He  cannot  be  sued  except  for  fraud,  and  he 
must  be  sued  as  executor;  1  Brayt.  116;  11 
Ired.  215;  10  S.  &  R.  144;  5  J.  J.  Marsh. 
170.  But  in  general  he  is  liable  to  all  the 
trouble  of  an  executorship,  with  none  of  its 
profits.  And  the  law  on  this  head  seems  to 
have  been  borrowed  from  the  civil-law  doc¬ 
trine  of  pro  hcerede  gestio.  See  Heineccius, 
Antiq.  Syntagma,  lib.  2,  tit.  17,  §  16,  p. 
468. 

An  executor  de  son  tort  is  an  executor  only 
for  the  purpose  of  being  sued,  and  not  lor  the 
purpose  of  suing;  11  lred.  215.  He  issued 
as  if  rightful  executor.  But  if  he  defends  as 
such  he  becomes  thereby  also  an  executor  e 
son  tort;  Lawes,  PI.  190,  note;  4  B.  Monr. 
136;  1  M’Cord,  Ch.  318;  21  Miss.  688;  * 
H.  &  J.  435.  When  an  executor  de  son  tori 
takes  out  letters  of  administration,  his  at  * 
are  legalized,  and  are  to  be  viewed  in 
same  light  as  if  he  had  been  rightful  at  in*  ^ 
trator  when  the  goods  came  into  his  han*  . 
Mo.  196  ;  15  Mass.  325  ;  4  Harr.  Del.  108,  » 
Johns.  126.  But,  see,  contra,  2  '  iort 

A  voluntary  sale  by  an  executor  de  s * 
confers  only  the  same  title  on  the  p  ^ 
that  he  himself  had;  6  Exeli.  164,  -  . 

&  Ea.  145;  15  Jur.63;  20  Ala.  M  1 
10  Watte,  287.  ,  ,  ^nlflncan 

It  is  held  that  in  regard  to  land  n  ^ 7 
be  an  executor  de  son  tort;  1  ,  °’s  jt  is 

S.  &  R.  192;  10  id.  144.  In 
said  that  there  is  no  such  thing  as  <  §ee, 
executor  de  son  tort;  17  Ark.  g#  13^ 

on  this  subject,  35  Me.  287  ;  IS  ^  *  ,7g;  23 
17  Mo.  91;  23  Miss.  544;  IS  Ga-  4  l2 
Ala.  N.  8.  548;  25  id.  858;  Bn*-  Sy 
La.  An.  245,  S44 ;  1  Rawle,  14J-  j  ia. 

EXECUTORY.  Performing  ^  w  0f  • 
ties;  contingent;  also,  Pers01^xCC.uU'cl,'^*S’ 
deceased;  whatever  may  0c  - 
an  executory  sentence  or  judging 

EXECUTORY  CONSYPE1^  ,],c 
Something  which  is  to  be  <  .g  t],t>  l°c 
promise  is  made,  for  which  * 
equivalent.  See  Con8U>®rA 
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EXECUTORY  CONTRACT.  One  in 

which  some  future  act  is  to  be  done:  as, 
where  au  agreement  is  made  to  build  a  house 
in  six  months,  or  to  do  any  act  at  a  future 
day. 

EXECUTORY  DEVISE.  Such  a  limit- 
ation  of  a  future  estate  in  lands  or  chattels 
as  the  law  admits  in  case  of  a  will,  though 
contrary  to  the  rules  of  limitation  in  convey¬ 
ances  at  common  law. 

By  the  executory  devise  no  estate  vests  at  the 
death  of  the  devisor  or  testator,  but  only  on  the 
future  contingency.  It  is  only  an  indulgence  to 
the  last  will  and  testament  which  is  supposed  to 
be  made  by  one  inops  consilii .  When  the  limita¬ 
tion  by  devise  is  such  that  the  future  interest 
falls  within  the  rules  of  contingent  remainders, 
it  is  a  contingent  remainder,  and'  not  an  executory 
devise.  4  Kent,  257 ;  3  Term,  763. 

If  a  particular  estate  of  freehold  be  first  de¬ 
vised,  capable  in  its  own  nature  of  supporting  a 
remainder,  followed  by  a  limitation  which  is  not 
immediately  connected  with,  or  does  not  imme¬ 
diately  commence  from,  the  expiration  of  the 
particular  estate  of  freehold,  the  latter  limitation 
cannot  take  effect  as  a  remainder,  but  may  op¬ 
erate  as  an  executory  devise.  E.  g . ,  if  land  be 
devised  to  A  for  life,  and  after  his  decease  to  B 
in  fee,  B  takes  a  (vested)  remainder,  because  his 
estate  is  immediately  connected  with,  and  com¬ 
mences  on,  the  limitation  of  A’s  estate.  If  land 
he  limited  to  A  for  life,  and  one  year  after  his 
decease  to  B  in  fee,  the  limitation  to  B  is  not  such 
a  one  as  will  be  a  remainder,  but  may  operate  as 
t? ,ex(:cut’ory  devise.  Fearne,  Cont.  Rem.  399. 
}  and  be  limited  to  A  for  life,  and  after  his 
U'cease  to  B  and  his  heirs,  with  a  proviso  that  if 
survive  A  and  die,  without  issue  of  his  body 
lung  at  bis  decease,  then  to  C  and  his  heirs, 
e  limitation  to  B,  etc.  prevents  an  immediate 
lifp n6f tl0n  estate  limited  to  C  with  the 

i6  °f  A,  and  prevents  its  commencement 
an  ^eatk  °f  A.  It  must  operate,  if  at  all,  as 
rnnfXe£utor^  Revise.  Butler’s  note  (c)  to  Fearne, 
tont.  Rem.  397. 

will*  c^attel  interest  be  bequeathed  for  life, 
not  1 1^rnal?^er  over,  this  latter  disposition  can 
exe .pnf  effect  as  a  remainder,  but  may  as  an 
Butin  ^  Revise,  or  more  properly  bequest, 
pier’s  note  to  Fearne,  Cont.  Rem.  407. 
in  th^XecutoiT  devise  differs  from  a  remainder 
p; .  f  \ery  material  respects  : — 
it.  v  ‘  i needs  no  Particular  estate  to  support 
mav'  v  ' 1  R*  a  fee-simple  or  other  less  estate 

it  a  rl  .  *ted  on  a  fee-simple.  Third .  By 

interpRt  m^mder  may  he  limited  of  a  chattel 
in  tho  c  aUer  a  Particular  estate  for  life  created 
Xu  ame: 

faturo^ a  iSa  case  °f  frceh°ld  commencing  in 
a  certai  A  raakes  a  devise  of  a  future  estate  on 
^PDenQ^ contingency ,  and  till  the  contingency 
leaves  .doe8n°fc  dispose  of  the  fee-simple,  but 
Ravm  co t0  descend  to  his  heirs  at  law.  1  T. 

the  1  ^alk.  226 ;  1  Lutw.  798. 
to  A  arwl  ??\Case  *s  a  uPon  a  fre*  -A  devises 
and  thpT  •  keirs  forever,  which  is  a  fee-simple, 
years  nf  ’  m  case  A  dies  before  he  is  twenty-one 
tO  Mod.  420^  ^  aDd  his  heirs.  Cro.  dac.  590  ; 

%  Case  :  a  limitation  in  a  term  of  years 
L^UsanH  e  eetate.  A  grants  a  term  of  one 
comrrfeaiI8  ®  f°r  remainder  to  C. 

s"'a]lo\v(V/m  law  reffards  the  term  for  years  as 
a  in  ^he  grant  for  life,  which,  being 

8.Ueh  a  iJIlV  heater  estate,  and  the  grantee  of 
6lIniIar  hfe  could  alien  the  whole.  A 

unitation  in  a  will  may  take  effect,  how'- 


executory  trusts 


rS£Sm\  rsass?  bequest>  3 

been  TdoJted^hirex^T^^’  a  rulc  has 
he  so  limited  that  frnm°17  '"terests  niust 

(no  necessarily  in  possession)  at  a  period  not 
exceeding  that  occupied  by  the  life Ks  of 

matTUZ  r°nS. then  livinS’  or  *»  ventre 
matt  is,  and  the  minority  of  any  person  or 

persons  born  or  in  ventre  watris  ‘prior  to  the 

eeease  of  such  first  named  person  or  persons, 
or  at  a  period  not  exceeding  that  occupied  by 
the  life  or  lives  of  such  first  named  person  or 
persons,  and  an  absolute  term  of  twenty-one 
years  afterwards,  or  within,  or  at  the  expira¬ 
tion  of  an  absolute  term  of  twfcnty-one  years 
without  reference  to  any  life.  For  example, 
lands  are  devised  to  such  unborn  son  of  a 
feme  covert  as  shall  first  reach  the  age  of 
twenty-one  years.  The  utmost  length  oAime 
that  can  happen  before  the  estate  can  vest  is 
the  life  of  the  mother  and  the  subsequent 
infancy  of  her  son.  Such  an  executory  devise 
is  therefore  good.  If,  however,  such  limita¬ 
tion  had  been  to  the  first  unborn  son  who 
shall  attain  the  age  of  twenty-five  years,  the 
rule  against  perpetuities  would  be  infringed 
and  the  limitations  bad;  Smith,  Ex.  Int.  391  ; 
2  Bla.  Com.  174. 

An  executory  devise  limited  after  an  in¬ 
definite  failure  of  issue  is  bad  as  leading  to  a 
perpetuity  ;  4  Kent’s  Com.  273  ;  and  so  of  an 
executory  bequest,  but  the  courts  are  in  the 
latter  cases  mucluless  apt  to  construe  limita¬ 
tions  as  contemplating  a  definite  failure 
issue;  4  Kent,  281 ;  1  P.  Wms.  663.  # 

An  executory  devise  is  generally  inde¬ 
structible  by  any  alteration  in  the  estate  out 
of  or  after  which  it  is  limited.  But  if  it  is 
limited  on  an  estate  tail,  the  tenant  m  tail 
can  bar  it,  as  well  as  the  entail,  by  common 
recovery  or  by  deed  enrolled,  etc.,  where 
such  deed  is  by  statute  given  the  force  and 

effect  of  a  common  recovery.  Butler  s  note 

to  Fearne  on  Cont.  Rem.  oG- ,  ’ 

R  P  319 

EXECUTORY  ESTATES.  Interests 
wST depend  for  their  enjoyment  upon  some 


tho  right  Of  the 

importing  confession  of  Ju  =  in  his  favor, 
contains  a  privilege  or  J  ;  r  ^  exeeut,on 
2.  When  the  creditor  de »  rendered  bv  a 
of  a  judgment  which  1 .  .  wjthin  whose  juris- 

tribVn,nSifferentfwn.t'!f^M.  Code  of 
diction  the  etec»t.on 

Practice,  art.  <■  —  _sTg  A  trust  is 

EXECUTORY |  T  uc  fu;thcr  act  »  re- 
called  executory  when 


EXECUTORY  USES 
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quisite  to  be  done  by  the  author  of  the  trust 
to  give  it  its  full  effect.  See  Bisph.  Eq.  31 ; 
Lewin,  Tr.  144. 

The  distinction  between  executed  and  exe¬ 
cutory  trusts  is  well  settled;  7  Penn.  177  ;  1 
Dess.  444  ;  though  once  doubted  in  England  ; 
1  Ves.  142;  but  see  2  Yes.  323.  The  test 
is  said  to  be :  Has  the  testator  been  what  is 
called,  and  very  properly  called,  his  own  con¬ 
veyancer  ?  Has  he  left  it  to  the  court  to  make 
out  from  general  expressions  what  his  inten¬ 
tion  is  ?  or  has  he  so  defined  that  intention 
that  you  have  nothing  to  do  but  to  take  the 
limitations  he  has  given  to  you,  and  to  con¬ 
vert  them  into  legal  estates?  per  St.  Leonards, 
C.,  in  4  II.  L.  Cas.  210;  see  7  R.  I.  383; 
Bisph.  Eq.  &G. 

In  the  case  of  articles  made  in  contempla¬ 
tion  of  marriage,  and  which  are,  therefore, 
preparatory  to  a  settlement,  so  in  the  case  of 
a  will  directory  of  a  future  conveyance  to  be 
made  or  executed  by  the  trustees  named 
therein,  it  is  evident  that  something  remains 
to  be  done.  The  trusts  are  said  to  be  execu¬ 
tory,  because  they  require  an  ulterior  act  to 
raise  and  perfect  them  :  i.  e.  the  actual  settle¬ 
ment  is  to  be  made  or  the  conveyance  to  be 
executed.  They  are  instructions,  rather  than 
complete  instruments,  in  themselves. 

The  court  of  chancery  will,  in  promotion 
of  the  supposed  views  of  the  parties  or  the 
testator  and  to  support  their  manifest  inten¬ 
tion,  give  to  the  words  a  more  enlarged  and 
liberal  construction  than  in  the  case  of  legal 
limitations  or  trusts  executed.  1  Fonbl.  Eq. 
b.  1 ;  1  Sanders,  Uses  and  T.  237  ;  White, 
Lead.  Cas.  1 8.  W  here  a  voluntary  trust  is 
executory  and  not  executed,  if  it  could  not  be 
enforced  at  law  because  it  is  a  defective  con¬ 
veyance,  it  is  not  helped  in  favor  of  a  volun¬ 
teer  in  a  court  of  equity;  4  Johns.  Ch.  498, 
500;  4  Paige,  Ch.  305  ;  1  Dev.  Eq.  93.  But 
where  the  trust,  though  voluntary,  has  been 
executed  in  part,  it  will  be  sustained  or  en¬ 
forced  in  equity ;  1  Johns.  Ch.  329  ;  7  Penn. 
Ii5,  178;  White,  Lead.  Cas.  176;  6  Ves. 
656  ;  18  id.  140 ;  1  Keen,  551 ;  3  Beav.  238. 

EXECUTORY  USES.  Springing  uses 
which  confer  a  legal  title  answering  to  an 
executory  devise. 

•  TwS’  T^eV  lilTlitation  to  use  of  A  in  fee 
is  defeasible  by  a  limitation  to  the  use  of  B  to 
ante  at  a  future  period,  contingency,  or  event, 
these  contingent  or  springing  uses  differ  herein 
from  an  executory  devise  :  there  must  be  a  per¬ 
son  seized  to  such  uses  at  the  time  the  contin- 
el£e,lh7  can  "ever  be  executed 


exemplary  damages 


EXEMPLARY  damages;  "T~  ~~ 
tice.  Damages  allowed  as  a  nuni«i^n  Prac- 
torts  committed  with  fraud  actual  ,?nt  f°r 
deliberate  violence  or  opp^"*1 

1  he  principle  appears  to  be  now  well  P  *  , 
lished  in  nearly  all  the  states  of  the  r  ^ 
though  it  is  denied  in  some  that  i„  .*•  mon» 
torts  strictly  so  called,  where  gross  frn'i <0r 
actual  malice,  or  deliberate  violSce  of  L0t 
sion  appears,  the  jury  are  not  confined? 
strict  compensation  for  the  plaintiffs  loss  ? 
may,  in  assessing  damages,  allow  a  sum? 
a  punishment  of  the  defendant  for  his  win  ’ 
committed  upon  the  plaintiff'.  Such  an  all? 
ance  is  termed  “smart-money,”  or  “e\em 

P,?TVn“  vindictive/.’ or  “punitive”  damages' 
“W  henever  the  injury  complained  of  is  the 
result  of  the  fraud,  malice,  wilful  or  wanton 
act  of  the  defendant,  and  the  circumstances  of 
the  case  are  such  as  call  for  such  damans 
vindictive  damages  may  be  given.  The  gen¬ 
eral  rule  is  that,  when  the  injury  has  been 
inflicted  maliciously  or  wantonly,  and  with 
circumstances  of  contumely  or  indignity,  the 
jury  are  not  restricted  to  actual  damages,  but 
may  give  such  damages  in  addition  thereto  as 
the  circumstances  of  the  case  seem  to  warrant 
to  deter  others  from  like  offences.”  Wood’s 
Mayne,  Dam.  58,  note. 

44  All  rules  of  damages  are  referred  by  the 
law  to  one  of  two  heads,  either  compensation 
or  punishment.  Compensation  is  to  make  the 
injured  party  whole.  Exemplary  damages  are 
something  beyond  this,  and  inflicted  with  a 
view  not  to  compensate  the  plaintiff,  but  to 
punish  the  defendant. ”  Per  Dillon,  Circ.  J., 
in  summing  up  before  the  jury;  1  Dill.  71. 

It  has  been  said  that  the  distinction  between 
exemplary  damages,  and  damages  given  as 
special  or  extraordinary  compensation,  is  one 
of  words  merely ;  and  the  effect  of  allowing 
the  former  is  the  same  as  that  produced  upon 
the  theory  of  compensation,  when  this  is  ex¬ 
tended  to  cover  injury  beyond  the  pecumaiy 
loss;  Hill.  Torts,  440;  Field,  Dam.  70. 

Actual  malice  need  not  be  shown  in  order 
to  entitle  a  person  to  exemplary  damages,  i 
the  act  complained  of  was  wantonly  or  ret  - 
lessly  done,  it  is  enough;  51  111-  467. 
act  conceived  in  a  spirit  of  mischief,  or  J 
evident  disregard  of  the  rights  of  °f .rs’ i 
of  civil  or  social  obligations,  comes  within 
idea  of  a  malicious  act;  26  Conn.  416, 
Miss.  607  ;  Wood’s  Mayne,  Dam.  59,  no  • 
The  ground  of  the  doctrine  is  san  o  ^ 
that  society  is  protected  by  this  specie 

by  the  statute!  Therefor^f^'estete  Ttw  I,unishment>  whfle  the  party  is  a? ‘^/de- 
feoffee  to  such  use  be  destroyed  by  alienation  or  8ated  at  Uie  same  time  and  Per®oaf.  ‘  o;n 
nthorwtoo  -  ‘  terred  from  like  offences ;  6  Tex.  2G6  , 


otherwise,  before  the  contingency  arises  the  use 
is  destroyed  forever ;  1  Co.  134, 188  •  c’ro  Flit 
439.  Whereas  by  an  executory  devise  the  free' 
hold  itself  is  transferred  to  the  future*  divis? 

10  Mod.  SE*  a  maJ  b°  limlted  aftcr  a  ?! 

EXECUTRIX.  A  woman  who  has  been 
appointed  by  will  to  execute  such  will  or  l..« 
tament.  See  Exkcutok. 


terred  from  like  offences ;  6 

Mere  negligence  on  the  part  of  the_defta 
ant  is  not  enough;  35  Penn.  60;  2<  - 
5  Bush,  206.  .  ,  froni 

Where  one  trespassed  and  cut  tin#  11 
another’s  land,  it  was  held  a  ease  i01  an 
plary  damages;  18  Tex.  228;  so J^ied 
armed  body  of  men  broke  into  a  store, 
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-  ■^T^threatencd  the  plaintift’s  life,  I 
oil' the.  S  <7his  trade ;  36  Mo.  226;  so  in  I 
and  ‘^Vlicious  prosecution,  when  bad 
^  defendant’s  part  was  shown ;  39  Barb. 

fflitll  OH  _A; _ Aw  Hirnwincr  vitriol  in 


EXEQUATUR 


253 ;  ?•  ntifl’s  eyes;  1  Mo.  App.  484;  and 
tl‘e  r‘!iously  setting  fire  to  a  person’s  woods, 
formally  gQ  ;n  an  action  against  an 
etc-;  §4  ;or  Wrongfully  turning  a  guest  out 
jnn-keepe  >  ^  Minn  90;  but  not  in  an  ac- 


action  for  throwing  vitriol  in 


16  !?! J  a  physician  for  malpractice  unless 
‘"*S«Pei  proved;  13  Iowa  128 
^  £  not  prevent  a  recovery,  that  the 
a,  it  is  eri  initially  liable  for  his  wronrful 
dt'd  that  he  has  been  criminally  punished 
f ’if  45  Vt.  289 ;  10  Ohio  St.  277  ;  41  Iowa, 

S  in,  53  N.  H.  342;  4  Cush.  273  ;  20 
n’l90-  73  Ill-  69;  but  see  56  N.  M.  4o6. 

A  master  may  be  liable  in  exemplary  dam- 
4mJ,  tor  his  servant’s  wanton  act  within  the 
^jpeof  Ilk  business ;  114  Mass.  518.  Where- 
ever  the  master  would  be  liable  in  exemplary 
damages  for  an  act,  the  servant  would  be  so 
liable  for  the  same  act  if  done  within  the 
scope  of  his  employment ;  57  Me.  202  ;  s.  c. 

2  Am.  Rep.  39;  36  Miss.  660;  the  same 
rule  applies  to  corporations  and  their  serv¬ 
ants;  33  Ind.  116;  s.  C.  10  Am.  llep.  103; 

48  N.  H.  305.  A  distinction  is  made  in  JS  ew 
York,  that  the  master  is  liable  only  when  he 
also  has  been  guilty  of  misconduct,  as  by  the 
improper  employment  or  retention  of  the 
servant,  or  bv  the  nature  of  the  orders  given 
him;  56  N.  Y.  44.  See  6  T.  &  C.  409. 

Exemplary  damages  must  be  given  as  a  part 
of  the  verdict,  and  not  as  a  separate  finding : 

56  N.  H.  456;  but  see  38  Wis.  194;  and 
only  in  cases  where  there  has  been  some  actual 
damage;  70  Ill.  28,  496.  The  jury  may  con¬ 
sider  the  defendant’s  pecuniary  condition  ;  71 
H1.562;  Bull.  N.  P.  27;  Wood's  Mayne, 
Earn.  64;  34  Iowa,  348  ;  48  Mo.  152. 

The  propriety  of  allowing  damages  to  be 
given  by  way  of  punishment  under  any  cir¬ 
cumstances  has  been  strenuously'  denied  in 
inany  of  the  cases,  and  the  question  has 
given  rise  to  extensive  discussion ;  but  the 
*®*?ht  of  authority  is  decidedly  that  such 
allowance,  in  a  suitable  case,  is  proper.  In 
4  Wis.  289,  the  court  said :  “  The  argument 
ai)d  consideration  of  this  case  have  gone  to 
confirm  the  present  members  of  this  court  in 
I eir  ^approbation  of  the  rule  of  exemplary 
usages  which  they  have  inherited ;  but  they 
Jl '  •  do  not  feel  at  liberty  to  change  or  modify 
ru'e  at  so  late  a  day  against  the  general 
.4  en*:  °1  authority  elsewhere  .  •  •  R  a 
Wnfe  s^10uld  now  be  made,  it  lies  'with  the 
giskture,  etc.”  See,  also,  7  So.  L.  Rev. 
v*  *  675  i  7  Jones,  L.  64  ;  20  Am.  Law  Reg. 
V  u  Xev.  35Q .  e  Cent.  L.  J*  74. 
Sea„  not(r  to  Wood’s  Mayne,  Dam.  H ; 

^•5  Field ;  Dam. ;  Green.  Evid. 
of ‘Amplification,  a  perfect  copy 
as  office-book  lawfully  kepb 


id.  122  ;  3  WheatTsTTTT^  " — 

532  ;  1  Hayw.  359 .  1’  4r^  ?  2  Yeates, 

to  the  mode  of  authenticating  r^^'i23^  As 
states,  see  Authentication  ^  °f  °ther 
EXEMPLUM  (Eat.).  in  Civil  L 
A  copy  A  written  authorized  copy.  U^d 
also  in  the  modern  sense  of  example;  ad  ex 
emplum  constituti  singulars  non  Im/u  fexeen" 
tional  things  must  not  be  taken  for  examples ) 
Calvinus,  Lex. ;  Yieat ;  Co.  Litt.  24  a. 

EXEMPTION.  The  right  given  by  law 
to  a  debtor  to  retain  a  portion  of  his  property 
without  its  being  liable  to  execution  at  the 
suit  of  a  creditor,  or  to  a  distress  for  rent. 

In  general,  the  sheriff  may  seize  and  sell 
all  the  property  of  a  defendant  which  he  can 
find,  except  such  as  is  exempted  by  the  com¬ 
mon  law  or  by  statute.  The  common  law  was 
very  niggardly  of  these  exceptions :  it  allowed 
only  the  necessary  wearing  apparel;  and  it 
was  once  holden  that  if  a  defendant  had  two 
gowns  the  sheriff  might  sell  one  of  them. 
Comb.  356.  But  in  modern  times,  with  per¬ 
haps  a  prodigal  liberality,  a  considerable 
amount  of  property,  both  real-  and  personal, 
is  exempted  from  execution  by  the  statutes  of 
the  several  states.  3  Bouvier,  Inst.  576, 

8  3387';  19  Am.  L.  Reg.  1 ;  4  So.  L.  Rev. 
n.  s.  1;  3  Hughes,  C.  Ct.  609;  82  N.  C. 
212 ;  id.  241  ;  62  Ga.  568 ;  31  La.  An.  374 ; 
8  Bax.  (Tenn.)  33;  69  Mo.  41 ;  88  Mich. 
669.  State  exemption  laws  are  inapplicable 
to  debts  due  from  a  citizen  to  the  Lnited 
States;’  9  Fed.  Rep.  674.  See  Risjiass; I 
Execution;  Homestead;  Jjamily. 

PXEMPTS.  Persons  who  are  not  bound 
by  law,  but  excused  from  the  performance  o 
duties  imposed  13  10> 

By  act  of  congress  Feb--4.  ’  acted  that 

13  S-  S“-  £  iST&SaS  physically  or 
such  persons  m ;  were  £3^  aU  persons  actu- 
mentally  unfit f  .  ..oval  service  of  the  United 
ally  in  the  military0  *  draft  and  all  persons 
States  at  the  tin  e  «i  the  gJJ  »or  naval  service 
who  had  served  »n  the  m  war  and  been  honora¬ 
bly0  &r^^^ 

£S‘t  of  1863,  «  u.  S.  SUU 


at  Large,  731. 


In  French  Law. 


EXEQUATUR  (Lat-).  ancient  prac- 

A  Latin  word  which i  was,  i  t  ema- 

tice,  placed  at  the  bottom  ot  a^Vas  a  per- 

it  below  the  judgment.  ^  kind  in  our 

We  have  something  rrant  for  the 
practice.  .  h  a  justice  of  tn .  P _  .  e  0f  the 

criminal  then 

county,  and  1  em  ,ndorse  the'  it  in  sUch 

latter  county  m  J  r  may  e*®  „.arrant. 
tlie  called  ^9  official  recog- 

county.  .  -1  Law.  A  .  ent  made 

^Sfe&led“the 

exercise  bis  P0W 


EXERCITOR  MARIS 
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pleasure  of  the  same  government.  3  Chitty, 
Com.  Law,  5G ;  3  Maule  &  S.  290 ;  5  Par- 
dessus,  n.  1445 ;  Twiss’  Law  of  Nations. 

EXERCITOR  MARIS  (Lat.).  In  Civil 
Law.  One  who  fits  out  and  equips  a  vessel, 
whether  he  be  the  absolute  or  qualified  owner, 
or  even  a  mere  agent.  Emerigon,  Mar.  Loans, 
c.  1,  s.  1.  We  call  him  exercitor  to  whom  all 
the  returns  come.  Dig.  14.  1.  1.  15;  14.  1. 
7  ;  3  Kent,  161 ;  Molloy,  de  Jur.  Mar.  243. 

The  managing  owner,  or  ship’s  husband. 
These  are  the  terms  in  use  in  English  and 
American  laws,  to  denote  the  same  as  exerci¬ 
tor  marts.  See  Managing  Owner;  Ship’s 
Husband. 

EXERCITORIA  ACTIO  (Lat.).  In 
Civil  Law.  An  action  against  a  managing 
owner  (i exercitor  mans),  founded  on  acts  of 
the  master.  3  Kent,  161;  Vicat,  Voc.  Jur. 

EXFESTU CARE  (Lat.).  To  abdicate ;  to 
resign  by  passing  over  a  staff.  Du  Cange.  To 
deprive  one’s  self  of  the  possession  of  lands, 
honors,  or  dignities,  which  was  formerly  ac¬ 
complished  by  the  delivery  of  a  stall'  or  rod. 
Said  to  be  the  origin  of  the  custom  of  sur¬ 
render  as  practised  in  England  formerly  in 
courts  baron.  Spelman,  Gloss.  See,  also, 
Vicat,  Voc.  Jur.;  Calvinus,  Lex. 

EXH.SJREDATIO  (Lat.).  In  Civil  Law. 

A  disinheriting.  The  act  by  which  a  lorced 
heir  is  deprived  of  his  legitimate  or  legal 
portion.  In  common  law,  a  disherison.  Oc¬ 
curring  in  the  phrase,  in  Latin  pleadings,  ad 
exheeredationem  (to  the  disherison),  in  case  of 
abatement. 

EXH^JRES  (Lat.).  In  Civil  Law.  One 

disinherited;  Vicat,  Voc.  Jur.;  Du  Cange. 

EXHIBERE  (Lat.).  To  present  a  thing 
corporeally,  so  that  it  may  be  handled.  Vicat, 
Voc.  Jur.  To  appear  personally  to  conduct 
the  defence  of  an  action  at  law. 

EXHIBIT.  To  produce  a  thing  publicly, 
so  that  it  may  be  taken  possession  of  and 
seized.  Dig.  10.  4.  2. 

To  fde  of  record.  Thus,  it  is  the  practice 
in  England  in  personal  actions,  when  an  offi¬ 
cer  or  prisoner  of  the  king’s  bench  is  defend¬ 
ant,  to  proceed  against  such  defendant  in  the 
court  in  which  he  is  an  officer,  by  exhibitinq, 
that  is,  filinq ,  a  bill  against  him.  Steph  Pi' 
52.  n.  (/) ;  2  Sellon,  Pr.  74 ;  2  Conn.  38. 

To  administer ;  to  cause  a  thing  to  be  taken 
by  a  patient.  Chitty,  Med.  Jur.  9. 

'  A  paper  or  writing  proved  on  motion  or 
other  occasion. 

A  supplemental  paper  referred  to  in  the 
principal  instrument,  identified  in  some  par¬ 
ticular  manner,  as  by  capital  letter,  and  gene¬ 
rally  attached  to  the  principal  instrument  1 
Stra.  674;  2  P.  Wins.  410;  Gresl.  En  Ev 
98. 

A  paper  referred  to  in  and  filed  with  the 
bill,  answer,  or  petition  in  a  suit  in  equity  or 
with  a  deposition.  16  Ga.  68. 

EXHIBITANT.  A  complainant  in  arti¬ 
cles  of  the  peace.  12  Ad.  &  E.  599. 


EXHIBITION.  In  Scotch  Law,  a 

action  for  compelling  the  production  of  writ¬ 
ings.  See  Discovery. 

EXIGENDARY.  In  English  Law.  An 

officer  who  makes  out  exigents. 

EXIGENT,  EXIGI  FACIAS.  In  Prac¬ 
tice.  •  A  writ  issued  in  the  course  of  proceed¬ 
ings  to  outlawry,  deriving  its  name  and  appli¬ 
cation  from  the  mandatory  words  found 
therein,  signifying,  “that  you  cause  to  be  ex¬ 
acted  or  required  ;’’  and  it  is  that  proceeding 
in  an  outlawry  which,  with  the  writ  of  procla¬ 
mation,  issued  at  the  same  time,  immediately 
precedes  the  writ  of  capias  utlagatum.  2  Va. 
Gas.  244.  •  ^ 

EXIGENTER.  An  officer  who  made  out 
exigents  and  proclamations.  Cowel.  The 
office  is  now  abolished.  Holthouse. 

EXIGIBLE.  Demandable ;  that  which 
may  be  exacted. 

EXILE.  Banishment.  A  person  ban¬ 
ished. 

EXILIUM  (Lat.).  In  Old  English  Law. 

Exile.  Setting  free  or  wrongly  ejecting  bond- 
tenants.  Waste  is  called  exilium  when  bond- 
men  ( servi )  are  set  free  or  driven  wrongfully 
from  their  tenements.  Co.  Litt.  536.  De¬ 
struction  ;  waste.  Du  Cange.  Any  species 
of  waste  which  drove  away  the  inhabitants, 
into  exile,  or  had  a  tendency  to  do  so.  Bacon, 
Abr.  Waste  (a) ;  1  Reeve,  Hist.  Eng.  Law, 
386. 

EXISTIMATIO  (Lat.).  The  reputation 
of  a  Roman  citizen.  The  decision  of  arbiters. 
Vicat,  Voc.  Jur.  ;  1  Mackeldey,  Civ.  Law, 
§  123. 

EXISTING.  The  force  of  this  word  is 
not  necessarily  confined  to  the  present.  Thus 
a  law  for  regulating  “  all  existing  railroad  cor¬ 
porations,”  extends  to  such  as  are  incorpo¬ 
rated  after  as  well  as  before  its  passage  unless 
exception  is  provided  in  their  charters ;  63 
111.  117  ;  5  Ind.  525;  38  Iowa,  215. 

EXIT  WOUND.  The  wound  made  in 
coming  out  by  a  weapon  which  has  passed 
through  the  body  or  any  part  of  it.  2  Beck, 
Med.  Jur.  119. 

EXITUS  (Lat.).  An  export  duty.  Issue, 
child,  or  ofl spring.  Rent  or  profits  of  land. 

In  Pleading.  The  issue  or  the  end,  ter¬ 
mination  or  conclusion,  of  the  pleadings :  so 
called  because  an  issue  brings  the  pleadings 
to  a  close.  3  Bla.  Com.  314. 

EXLEX  (Lat.).  An  outlaw.  Spelman, 
Gloss. 

EXOINE.  In  French  Law.  An  act  or 

instrument  in  writing  which  contains  the 
reasons  why  a  party  in  a  civil  suit,  or  a  per¬ 
son  accused,  who  has  been  summoned,  agree¬ 
ably  to  the  requisitions  of  a  decree,  does  not 
appear.  Pothier,  ProcSd.  Crim.  s.  3,  art.  3. 
See  Essoign. 

EXONERATION.  The  taking  off  a 
burden  or  duty. 

It  is  a  rule  in  the  distribution  of  an  intes- 


exoneretur 
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,  ..t„te  that  the  debts  which  he  himself 
tete  *  id  and  for  which  he  mortgaged  his 
£  as  security,  shall  be  paid  out  ol'  the  per- 

1  estate  in  exoneration  ot  the  real. 

S°Hut  when  the  real  estate  is  charged  with 
the  payment  of  a  mortgage  at  the  time  the 
intestate  buys  it,  and  the  purchase  is  made 
subiect  to  it,  the  personal  is  not  in  that  case 
o  be  applied  in  exoneration  of  the  real  estate ; 

9  Powell,  Mortg.  780;  5  Hayw.  57  ;  3  Johns, 
n,  999  •  1  Lead.  Cas.  in  Eq.  n.  *646  ;  9  b. 
&R.  71;  92  Penn.  491. 

But  the  rule  lor  exonerating  the  real  estate 
out  of  the  personal  does  not  apply  against 
specific  or  pecuniary  legatees,  nor  the  widow’s 
ri'dit  to  paraphernalia,  and,  with  reason,  not 
against  the  interest  of  creditors;  2  Ves.  64; 
A\  Wins.  693,  729  ;  2  id.  120,  335  ;  3  id. 
367.  See  Powell,  Mortg.;  26  Beav.  522  ;  35 
Penn.  54 ;  21  Conn.  550. 

EXONERETUR  (Lat.).  In  Practice. 

A  short  note  entered  on  a  bail-piece,  that  the 
bail  is  exonerated  or  discharged  in  consequence 
of  having  fulfilled  the  condition  of  his  obliga¬ 
tion,  made  by  order  of  the  court  or  ot  a  judge 
upon  a  proper  cause  being  shown.  See  Re 

COGNIZANCE. 

EXPATRIATION.  The  voluntary  act 
of  abandonin':  one’s  country  and  becoming 
the  citizen  or  subject  of  another. 

The  right  of  a  citizen  to  do  this  has  been 
much  discussed.  The  question  has  been 
settled  in  the  United  States  by  the  act  of 
July  27,  1868,  which  declares  the  right  of 
expatriation  to  be  the  inherent  right  of  all 
people,  disavows  the  claim  made  by  foreign 
states  that  naturalized  American  citizens  are 
still  the  subjects  of  such  states,  and  extends 
to  such  naturalized  citizens,  while  in  foreign 
countries,  the  same  protection  accorded  to 
native  born  citizens.  Rev.  Stat.  §§  1999, 
2000.  Since  the  passage  of  this  act,  the 
United  States  have  entered  into  treaties  with 
nearly  all  the  nations  of  Europe  by  which  the 
contracting  powers  mutually  concede  to  sub¬ 
jects  and  citizens  the  right  of  expatriation, 
on  conditions  and  under  qualification .  And 
in  case  of  conflict  between  the  above  act  of 
congress  and  any  treaty,  it  would  seem  the 
treaty  must  be  held  paramount.  Morse  on 
Citizenship,  §  1 79.  To  be  legal,  the  expatria¬ 
tion  must  be  for  a  purpose  which  is  not  un¬ 
lawful  nor  in  fraud  of  the  duties  of  the 
emigrant  at  home. 

A  citizen  may  acquire  in  a  foreign  country 
commercial  privileges  attached  to  his  domicil, 
and  be  exempted  from  the  operation  of  ^com¬ 
mercial  acts  embracing  only  persons  resident 
in  the  United  States  or  under  its  protection. 
See  Domicil;  2  Cra.  120;  Serg.  Const. 
Law,  2d  ed.  318 ;  2  Kent,  36  ;  Grotius,  b.  2, 
c*  5,  s.  24  ;  Puffendorff,  b.  8,  c.  11,  ss.  2,  3  ; 
yattel,  b.  1,  c.  19,  ss.  218,  223,  224,  225; 
Wyckford,  tom.  i.  117,  119;  3  Dali.  133  ;  7 
Wheat.  342;  1  Pet.  C.  C.  161;  4  Hall,  L. 
«L  461  ;  Bracken.  Law.  Misc.  409  ;  9  Mass. 
461;  21  Am.  L.  Reg.  77.  For  the  doctrine 
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Story,  Confl.  Laws;  Cockburn,  Nationality. 

EXPECTANCY.  Contingency  as  to 
possession. 

Estates  are  said  to  be  in  possession  when  the 
person  having  the  estate  is  in  actual  enjoyment 
of  that  in  which  his  estate  subsists,  or  in  ex¬ 
pectancy,  when  the  enjoyment  is  postponed, 
although  the  estate  or  interest  has  a  present 
legal  existence. 

A  bargain  in  relation  to  an  expectancy  is, 
in  general,  considered  invalid.  2  Ves.  157 ; 
1  Brown,  Ch.  10  ;  Jeremy,  Eq.  Jur.  397. 

EXPECTANT.  Contingent  as  to  enjoy¬ 
ment. 

EXPEDITATION.  A  cutting  off  the 
claws  or  ball  of  the  fore-feet  of  mastiffs,  to 
prevent  their  running  after  deer.  Cart,  do 
For.  e.  17;  Spelman,  Gloss. ;  Cowel ;  2  Bla. 
Com.  393,  417. 

EXPENDITORS.  Paymasters.  Those 
who  expend  or  disburse  certain  taxes.  Es¬ 
pecially  the  sworn  officer  who  supervised  the 
repairs  of  the  banks  of  the  canals  in  Romney 
Marsh.  Cowell. 

EXPENSE  LITIS  (Lat.).  Expenses  of 
the  suit;  the  costs,  which  are  generally  al¬ 
lowed  to  the  successful  party. 

EXPERTS  (from  Latin  experii,  skilled 
by  experience).  Persons  selected  by  the 
court  or  parties  in  a  cause,  on  account  ot  their 
knowledge  or  skill,  to  examine,  estimate,  and 
ascertain  things  and  make  a  report  ot  their 
opinions.  Merlin,  Rupert.  Witnesses  who 
are  admitted  to  testify  from  a  peculiar  know¬ 
ledge  of  some  art  or  science,  a  knowledge  ot 
wlifcli  is  requisite  or  of  value  m  settling  the 

POpersonTprofessionally  acquainted  with  the 
science  or  practice  in  question.  Strickl.  Ev. 
408.  Persons  conversant  with  the  subject- 
matter  on  questions  of  science,  skill,  trade, 
“  d  others  of  like  kind.  Best,  Ev.  §  346. 
See,  generally,  as  to  who  are  experts,  and  the 
admissibility  of  their  evidence  1  GJ?e^;  .E£ 
440;  3  Dougl.  157;  2  Mood.  &M.  75  ,  12 
Ala.  K.  s.  648  ;  9  Conn.  55  ;  17  Pick  497  , 
12  La.  An.  183  ;  28  Am.  L.  Reg.  529,  593  , 
1  Am.  L.  Rev.  45;  5  id.  227,  428;  22  Alb. 

L.  J.  365.  j.  • 

It  has  been  a  matter  of  grave  discussion 

whether  an  expert  is  bound  to  testify  on 
matters  of  opinion  without  extra  compensa¬ 
tion,  the  weight  of  decisions  being  . 
not  bound  to  do  So;_  1  Warwick,  l*w 

JUrta*.  1858;  1  C.  &  K.  S5;  Sprague  ««, 

5  So.  L.  R.  793.  Contra,  «  Cent.L.  J.  , 
59lnd.  1,  15;  6  So.  I.aw  Rev.  -»C. 

■pyPILATION.  In  Civil  Law.  ihe 
erinm  It  uMracSng  the  goods  of  a  succession. 

toXbeir  before  be  has  taken  possession.  In 
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the  common  law,  the  grant  of  letters  testament¬ 
ary,  or  letters  of  administration,  relates  back  to 
the  time  of  the  death  of  the  testator  or  intestate  : 
so  that  the  property  of  the  estate  is  vested  in  the 
executor  or  administrator  from  that  period. 

EXPIRATION.  Cessation  ;  end  :  as,  the 
expiration  of  a  lease,  of  a  contractor  statute. 

In  general,  the  expiration  of  a  contract 
puts  an  end  to  all  the  engagements  of  the 
parties,  except  to  those  which  arise  from  the 
non-fulfilment  of  obligations  created  during 
its  existence.  See  Partnership;  Contract. 

When  a  statute  is  limited  as  to  time,  it  ex¬ 
pires  by  mere  lapse  of  time,  and  then  it  has 
no  force  whatever;  and,  if  such  a  statute 
repealed  or  supplied  a  former  statute,  the  first 
statute  is,  ipso  jacto ,  revived  by  the  expiration 
of  the  repealing  statute  ;  6  Whart.  294  ;  1 
Bland,  Ch.  664 ;  unless  it  appear  that  such 
was  not  the  intention  of  the  legislature;  3 
East,  212;  Bacon,  Abr.  Statute  (D). 

EXPIRY  OF  THE  LEGAL.  In  Scotch 
Law.  The  expiration  of  the  term  within 
which  the  subject  of  an  adjudication  may  be 
redeemed  on  payment  of  the  debt  adjudged 
for.  Beil,  Diet. ;  3  Jurid.  Styles,  3d  ed. 
1107. 

EXPLICATIO  (Lat.).  In  Civil  Law. 

The  fourth  pleading:  equivalent  to  the  surre¬ 
joinder  of  the  common  la#.  Calvinus,  Lex. 

EXPORTATION.  In  Common  Law. 
The  act  of  sending  goods  and  merchandise 
from  one  country  to  another.  2  M.  &  G. 
155  ;  3  id.  959. 

In  order  to  preserve  equality  among  the  states 
in  their  commercial  relations,  the  constitution 
provides  that  “  no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  state.”  Art.  1,  s.  9. 
And,  to  prevent  a  pernicious  interference  with 
the  commerce  of  the  nation,  the  tenth  section  of 
the  first  article  of  the  constitution  contains  the 
following  prohibition:  “No  state  shall,  without 
the  consent  of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  abso¬ 
lutely  necessary  for  executing  its  inspection 
laws;  and  the  net  produce  of  all  duties  and 
imposts  laid  by  any  state  on  imports  or  exports 
shall  be  for  the  use  of  the  treasury  of  the  United 
States ;  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  the  congress.”  See  12 
Wheat.  419 ;  Importation. 

EXPOSE.  A  French  word,  sometimes 
applied  to  a  written  document  containing 
the  reasons  or  motives  for  doing  a  thinrr.  The 
word  occurs  in  diplomacy. 

EXPOSITION  DE  PART.  In  French 
Law.  The  abandonment  of  a  child,  unable 
to  take  care  of  itself,  either  in  a  public  or 
private  place. 

If  the  child  thus  exposed  should  be  killed 
in  consequence  of  such  exposure,  as,  if  it 
should  be  devoured  by  animals,  the  person  so 
exposing  it  would  be  guilty  of  murder.  Rose 
Cr.  Ev.  591. 

EXPOSURE  OF  PERSON.  In  Crimi 

nal  Law.  Such  an  intentional  exposure  in 
a  public  place,  of  the  naked  body,  as  is  cal 
culated  to  shock  the  feelings  of  chastity  or  to 
corrupt  the  morals. 


This  offence  is  indictable  on  the  ground 
that  every  public  show  and  exhibition  which 
outrages  decency,  shocks  humanity,  or  is  con¬ 
trary  to  good  morals,  is  punishable  at  common 
law.  1  Bishop,  Crim.  Law,  §  1125.  An  in¬ 
decent  exposure,  though  in  a  place  of  public 
resort,  if  visible  by  only  one  person,  is  not 
indictable  as  a  common  nuisance.  An  omni¬ 
bus  is  a  public  place  sufficient  to  support  the 
indictment;  1  Den.  338;  Tempi.  &M.  23*  o 
C.  &  K.  933;  2  Cox.  Cr.  Cas.  376;  3  id. 
183  ;  Dearsl.  207.  But  see  1  Dev.  &  B.  208. 
See,  generally,  1  Benn.  &  H.  Lead.  Cr.  Cas. 
442-457  ;  3  Day,  103,  108  ;  5  id.  81  ;  18  Vt. 
574 ;  1  Mass.  8 ;  2  S.  &  R.  91 ;  5  Barb.  203. 

EXPRESS.  Stated  or  declared,  as  op¬ 
posed  to  implied.  That  which  is  made  known 
and  not  left  to  implication.  It  is  a  rule  that 
when  a  matter  or  thing  is  expressed  it  ceases 
to  be  implied  by  law ;  expressum  facit  cessare 
taciturn.  Co.  Litt.  183;  1  Bouvier,  Inst.  n. 
97.  See  Railroad. 

EXPRESS  ABROGATION.  A  direct 
repeal  in  terms  by  a  subsequent  law  referring 
to  that  which  is  abrogated. 

EXPRESS  ASSUMPSIT.  A  direct 
undertaking.  See  Assumpsit  ;  Action. 

EXPRESS  COMPANIES.  These  com¬ 
panies  are  common  carriers  ;  44  Ala.  468  ;  28 
Ohio  St.  144  ;  36  Ga.  669  ;  notwithstanding 
a  declaration  in  their  bill  of  lading  that  they 
are  not  to  be  so  considered;  93  U.  S.  174; 
15  Minn.  270.  See  Common  Carriers. 

EXPRESS  CONSIDERATION.  Con¬ 
sideration  expressed  or  stated  by  the  terms  of 
the  contract. 

EXPRESS  CONTRACT.  One  in  which 
the  terms  are  openly  uttered  and  avowed  at 
the  time  of  making.  2  Bla.  Com.  443;  1 
Parsons,  Contr.  4.  One  made  in  express 
words.  2  Kent,  450.  See  Contracts. 

EXPRESS  TRUST.  One  declared  in 
express  terms.  See  Trusts. 

EXPRESS  WARRANTY.  One  ex¬ 
pressed  by  particular  words.  2  Bla.  Com.  300. 
The  statements  in  an  application  for  insur¬ 
ance  are  usually  allowed  to  constitute  an  ex¬ 
press  warranty.  1  Phill.  Ins.  346.  See 
Warranty. 

EXPROMISSIO  (Lat.).  In  Civil  Law. 

The  species  of  novation  by  which  a  creditor 
accepts  a  new  debtor,  who  becomes  bound  in¬ 
stead  of  the  old,  the  latter  being  released.  1 
Bouvier,  InsJ.  n.  802.  See  Novation. 

EXPROMISSOR.  In  Civil  Law.  The 
person  who  alone  becomes  bound  for  the  debt 
of  another,  whether  the  latter  were  obligated 
or  not.  He  differs  from  a  surety,  who  is 
bound  together  with  his  principal.  Dig.  12. 
4.  4;  16.  1.  13;  24.  3.  64.  4;  38.  1.  37.  8. 

EXPULSION  (Lat.  expellere ,  to  drive 
out).  1  he  act  of  depriving  a  member  of  ft 
body  politic  or  corporate,  or  of  a  society,  ot 
his  right  of  membership  therein,  by  the  vote 
ot  such  body  or  society,  for  some  violation  of 
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'7T7T;iS  such,  or  for  some  offence  which 
hi3r!  iiim  unworthy  of  longer  remaining  a 

n  constitution  of  the  United  States,  art. 

®y  “T'  2  each  house  may  determine  the  rules 
Proceedings,  punish  its-  members  for  dis- 
of  ,  Savior,  and,  with  the  concurrence  of 
orde[hinl<?  expel  a  member.  In  the  case  of  J ohn 
Sh  a  senator  from  Ohio,  who  was  expelled 
S  the  •senate  in  1807,  the  committee  made  a 
^rt  which  embraces  the  following  points : 

That  the  senate  may  expel  a  member  for 
misdemeanor,  such  as  a  conspiracy  to  com- 
mit  treason.  Its  authority  is  not  conhued  to  an 

act  done  in  its  presence.  # 

Second  That  a  previous  conviction  is  not  requi¬ 
site  in  order  to  authorize  the  senate  to  expel  a 
member  from  their  body  fora  high  offence  against 
the  United  States. 

Third.  That  although  a  bill  of  indictment 
against  a  party  for  treason  and  misdemeanor  has 
been  abandoned,  because  a  previous  indictment 
against  the  principal  party  had  terminated  in  an 
acquittal,  owing  to  the  inadmissibility  of  the  evi¬ 
dence  upon  that  indictment,  yet  the  senate  may 
examine  the  evidence  for  themselves,  and  if  it 
be  sufficient  to  satisfy  their  miuds  that  the  party 
is  guilty  of  a  high  misdemeanor  it  is  a  sufficient 
ground  of  expulsion. 

Fourth .  That  the  fifth  and  sixth  articles  of  the 
amendments  of  the  constitution  ot  the  United 
States,  containing  the  general  rights  and  privi¬ 
leges  of  the  citizen  as  to  criminal  prosecutions, 
refer  only  to  prosecutions  at  law,  and  do  not  afiect 
the  jurisdiction  of  the  senate  as  to  expulsion. 

Fifth.  That  before  a  committee  of  the  senate, 
appointed  to  report  an  opinion  relative  to  the 
honor  and  privileges  of  the  senate,  and  the  facts 
respecting  the  conduct  of  the  member  implicated, 
such  member  is  not  entitled  to  be  heard  in  his 
defence  by  counsel,  to  have  compulsory  process 
for  witnesses,  or  to  be  confronted  with  his  ac¬ 
cusers.  It  is  before  the  senate  that  the  member 
charged  is  entitled  to  be  heard. 

Sixth.  In  determining  on  expulsion,  the  senate 
13  not  bound  by  the  forms  of  judicial  proceedings 
the  rules  of  judicial  evidence  ;  nor,  it  seems,  is 
the  same  degree  of  proof  essential  which  is  re- 
^ffired  to  convict  of  a  crime.  The  power  ol 
exPulsion  must,  in  its  nature,  be  discretionary, 
^d  its  exercise  of  a  more  summary  character. 

Hall,  Law  Jouru.  459,  465 }  6  Wheat.  204 ; 
t0°ley,  Const.  Lim.  162. 

Corporations  have  the  right  of  expulsion  in 
pertain  cases,  as  such  power  is  necessary  to 

e  good  order  and  government  of  corporate 
,borl  '  ‘ 


— ^  government  ot  corpora 
r^s;  and  the  cases  in  which  the  inherent 
?°^r  may  be  exercised  are  of  three  kinds. 

ho 


.  ien  an  offence  is  committed  which  has 
dm  mi?e<Hate  Nation  to  a  member’s  corporate 
do/u*  Ut  *8  so  infamous  a  nature  as  to  ren¬ 
in  q  111X1  un^  f°r  the  society  of  honest  men  ; 
thCp  **  the  offences  of  perjury,  forgery,  arm 
for  <  But  before  an  expulsion  is  made 

thG  a  eause  of  this  kind  it  is  necessary  that 
jurv°  8 10u^  be  a  previous  conviction  by  a 
2,  \v,acc°rding  to  the  1  aw  of  the  land- 
cor*1  tb.e  0|h*nee  is  against  his  duty  as  ^ 
on  tri/|t0r'  *n  "which  Case  he  may  be  expelled 
8.  T'j  !,n<l  conviction  before  the  corporation, 
the  T'rt  is  of  a  mixed  nature,  against 
indiMU, ,  •r’s  duty  as  a  corporator,  and  also 
4-18  Tle  bJr  the  law  of  the  land  ;  2  Bum. 
kec,  also,  2  Burr.  536 ;  75  Penn.  291 , 


15  Am.  Rep.  27 ; Fhdd~CW  78 

Amotion;  Enfranchisement.  See 

TldlXt?EN^ION,i-  iIn  Common  Law 

Ins  term  is  applied  among  merchants  to 

signify  an  agreement  made  between  a  debtor 
and  his  creditors,  by  which  the  latter,  in  order 
to  enable  the  tormer,  embarrassed  in  his  cir¬ 
cumstances,  to  retrieve  his  standing,  a«ree  to 
wait  lor  a  definite  length  of  time  after  their 
several  claims  become  due  and  payable,  be¬ 
fore  they  will  demand  payment.  It  is  often 
done  by  the  issue  of  notes  of  various  ma¬ 
turities. 

Among  the  French,  a  similar  agreement  is 
known  by  the  name  of  attermoiement.  Mer¬ 
lin,  R6pert.  mot  Attermoiement. 

EXTENSION  OF  PATENT  (sometimes 
termed  Renewal  of  Patent ).  In  Patent 
Law.  An  ordinary  patent  was  formerly 
granted  for  the  term  of  fourteen  years.  But 
the  law  made  provision  that  when  any  paten¬ 
tee,  without  neglect  or  fault  on  his  part,  had 
failed  to  obtain  a  reasonable  remuneration 
lor  the  time,  ingenuity,  and  expense  bestowed 
upon  the  same  and  the  introduction  thereof 
into  use,  he  might  obtain  an  extension  of  such 
patent  for  the  term  of  seven  years  longer.  A 
fee  of  forty  dollars  was  required  from  the  ap¬ 
plicant,  and  a  public  notice  of  sixty  days  was 
to  be  oiven  of  the  application.  Is  o  extension 
could  "be  granted  alter  the  patent  had  once 

“Extension  of  a  patent  is  intended  for 
the  sole  beneht  of  the  — ;  and  »  e 

it  is  made  to  appear  t h,  t he  w,  U  . "« 
benefit  therefrom,  it  will  not  J  ^  }n_ 
The  assignee,  grantee,  or  licen  nQ 

terest  in  the  orgma.1  patent  reason  of 

right  in  the  extension,  unless^  fiut 

some  express  stipi  i .  uge  a  specific 

where  any  person  has  ?  he 

machine  under  after  the  extension, 

still  retain  that  n  act  of  1848,  §  1 5 

See  act  of  1836,  §  8,  of  March  2, 

Patents.  By  “  *at  L.  249,  it  was 
1861,  c.  88,  \  16<  should  be  granted  lor 
provided  that  patents  and  further  ex- 

{he  tom.  of  seventeen  gtat.  § 

tension  teas  of  extensions 

iSS"eS  ^  “ 

1 '"extent.  A  ’“f01  cowls1*11*  l*nds 

5To  ieK  may  all  *  <aken  a« 

t'afrr  the  judgment.  to ca-use  the 

SaJt  (e  go  called  because  e^(  ^xteejli'd^v:jte'- 

lands  to  he  the  pl?!”1’^'  enforce 

....  etat.  1§  Edw  •  j{Cn-  \  IU-  rrjje  term  is 

m  c  9;  and,  by  &  crown-  11  of  the 

limited  time  till 
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Extent  in  aid  is  an  extent  issued  at  the  suit 
or  instance  of  a  crown-debtor  against  a  person 
indebted  to  himself.  This  writ  was  much 
abused,  owing  to  some  peculiar  privileges 
possessed  by  crown-debtors,  and  its  use  was 
regulated  by  stat.  57  Geo.  III.  c.  117.  See 
3  Bla.  Oom.  419. 

Extent  in  chief  is  an  extent  issued  to  take 
a  debtor’s  lands  into  the  possession  of  the 
crown.  See  2  &  3  Viet.  c.  11 ;  5  &  6  Viet, 
c.  86,  §  8. 

EXTENUATION.  That  which  renders 
a  crime  or  tort  less  heinous  than  it  would  be 
without  it.  It  is  opposed  to  aggravation. 

In  general,  extenuating  circumstances  go  in 
mitigation  of  punishment  in  criminal  cases,  or 
of  damages  in  those  of  a  civil  nature. 

EXTERRITORIALITY  (Fr.).  This 
term  ( exterritoriality )  is  used  by  French  ju¬ 
rists  to  signify  the  immunity  of  certain  per¬ 
sons,  who,  although  in  the  state,  are  not 
amenable  to  its  laws :  foreign  sovereigns,  am¬ 
bassadors,  ministers  plenipotentiary,  and  min¬ 
isters  from  a  foreign  power,  are  of  this  class. 
Foelix,  Droit  Intern.  Priv6,  liv.  2,  tit.  2,  c.  2. 
s.  4;  Westl.  Priv.  Int.  Law,  211.  See  Am¬ 
bassador  ;  Conflict  of  Laws  ;  Minis¬ 
ter  ;  Privilege. 


EXTINGUISHMENT.  The  destructioi 
of  a  right  or  contract.  The  act  by  which  j 
contract  is  made  void.  The  annihilation  o 
a  collateral  thing  or  subject  in  the  subjec 
itself  out  of  which  it  is  derived.  Preston 
Merg.  9.  For  the  distinction  between  ai 
extinguishment  and  passing  a  right,  see  ‘ 
Sharsw.  Bla.  Com.  325,  note. 

An  extinguishment  may  be  by  matter  o 
fact  and  by  matter  of  law.  It  is  by  mattei 
of  fact  either  express,  as  when  one  receive; 
satisfaction  and  full  payment  of  a  debt  anc 
the  creditor  releases  the  debtor;  11  Johns, 
513 ;  or  implied,  as  when  a  person  hath  i 
\  early  rent  out  of  lands  and  becomes  owner, 
either  by  descent  or  purchase,  of  the  estatt 
subject  to  the  payment  of  the  rent,  and  the 
latter  is  extinguished;  3  Stew.  60;  but  the 
person  must  have  as  high  an  estate  in  the  land 
as  in  the  rent,  or  the  rent  will  not  be  extinct ; 
to.  Litt.  147  b . 

.  T,\c:re  a.r?  ^merous  oases  where  the  claim 
is  extinguished  by  operation  of  law :  for  ex¬ 
ample  whore  two  persons  are  jointly  but  not 
severally  liable  for  a  simple  contract-debt,  a 
judgment  obtained  against  one  is  at  common 
law  an  extinguishment  of  the  claim  on  tbe 
other  debtor.  1  Pet.  C.  C.  301  Soh'ns* 

Jh  V-' c»- 

Abr.  367;  11  id.  461  ;  18  id.  493-5,  ^ 
Nelson,  Abr.  818;  Bacon,  Abr  •  5  \vl  ’  J 
541;  2  Root,  492;  3  Conn.  62;’6  J  0-0 
1  Ohio,  187;  11  Johns.  513;  l  Halst  urn’ 
4  N.  II.  251  ;  31  Penn.  475.  '  190  5 

EXTINGUISHMENT  OP  COMMON 

Loss  ot  the  right  to  have  common.  Tlfs  . 
happen  from  various  causes  :  by  the  owner  of 


the  common  right  becoming  (^^fZ7^ 
by  severance  from  the  land;  byreloZ 
approvement;  2  Hill.  R.  p  75.  9  Qe; 
Com.  41  ;  1  Crabb,  R.  P.  §  34/  It  * 

Litt.  280 ;  Burton,  R.  P.437;  1  Bacon ’Ah°' 
628  ;  Cro.  Eliz/594.  °n> Abr- 


iiAiiiNbrUlbiiMENT  OP  COPV 

HOIfDi'i  This  iakf,?ace  by  a  union  of  the 
copyhold  and  freehold  estates  in  the  same 

person  ;  also  by  an  act  of  the  tenant  showing 
an  intention  not  to  hold  any  longer  of  hit 
lord  ;  Hutt.  81 ;  Cro.  Eliz.  21  ;  Williams  R 
P.  287  et  seq.;  Watk.  Copy!,.  ’ 


EXTINGUISHMENT  OP  A  DEBT 

Destruction  of  a  debt.  This  may  be  bv  the 
creditor’s  accepting  a  higher  security ;  Plowd 
84;  1  Salk.  304;  1  JVld.  492;  5  id.  389;  24 
Ala.  n.  s.  439.  A  judgment  recovered  ex¬ 
tinguishes  the  original  debt;  1  Pick.  118- 
Hill  &  D.  392.  A  debt  evidenced  by  a  note 
may  be  extinguished  by  a  surrender  of  the 
note;  10  Cush.  169;  29  Penn.  50;  3  Ind. 
337.  .  As  to  the  effect  of  payment  in  extin¬ 
guishing  a  debt,  see  Payment.  See,  gene¬ 
rally,  35  N.  H.  421 ;  29  Vt.  488 ;  6  Fla.  25; 
20  Ga.  403;  12  Barb.  128. 

EXTINGUISHMENT  OF  RENT.  A 

destruction  of  the  rent  by  a  union  of  the  title  to 
the  lands  and  the  rent  in  the  same  person. 
Termes  de  la  Ley ;  Cowel ;  3  Sharsw.  Bla. 
Com.  325,  note. 


EXTINGUISHMENT  <  OP  WAYS. 

Destruction  of  a  right  of  way,  effected  usually 
by  a  purchase  of  the  close  over  which  it  lies 
by  the  owner  of  the  right  of  way.  2  Washb. 
R.  P.  Index. 


EXTORSIVELY.  A  technical  word 
used  in  indictments  for  extortion. 

When  a  person  is  charged  with  extorsively 
taking,  the  very  import  of  the  word  shows 
that  he  is  not  acquiring  possession  of  his  own. 
4  Cox,  Cr.  Cas.  387.  In  North  Carolina  the 
crime  may  be  charged  without  using  this 
word.  1  Hayw.  406. 

EXTORTION.  The  unlawful  taking  by 
any  officer,  by  color  of  his  office,  of  any  money 
or  thing  of  value  that  is  not  due  to  him,  or 
more  than  is  due,  or  before  it  is  due.  4  Bla. 
Com.  141  ;  1  Hawk.  PI.  Cr.  c.  68,  s.  1  j  1 
Russ.  Cr.  *144. 


In  a  large  sense  the  term  includes  any  oppres¬ 
sion  under  color  of  right ;  but  it  i6  generally  anu 
constantly  used  in  the  more  limited  technical 
sense  above  given. 

To  constitute  extortion,  there  must  he  the 
receipt  of  money  or  something  of  value ;  the 
taking  a  promissory  note  which  is  void  is  fl0. 
sufficient  to  make  an  extortion  ;  2  Mass.  523  , 
16  id.  93,  94.  See  Bacon,  Abr.;  Co.  Litt. 
1 68.  It  is  extortion  and  oppression  for  ;|n 
officer  to  take  money  for  the  performance  0 
his  duty,  even  though  it  be  in  the  exercise  ot 
a  discretionary  power:  2  Burr.  927. 

Cow.  661  ;  1  'Caines,  130;  IS  S.  &  R-  42"; 
3  Penn.  R.  183  ;  1  Yeates,  71  ;  1  South.  324  ? 
1  Pick.  171  ;  7  id.  279  ;  4  Cox,  Cr.  Cas.  38/. 
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rXTRA-D  OT  AL  PROPERTY.  In 

JSw.  this  term  is  used  to  designate  that 
L0  ‘  ...  wi,ich  forms  no  part  of  the  dowry  ot 
P12!nnn  and  which  is  also  called  paraphernal 

£5 r •’  i* Ci'--  ct’  arV!15-  a’  • , 

EXTRA-JUDICIUM.  Extra-judicial ; 
outrf  the  proper  cause.  J  udgments  rendered 

acts  done  by  a  court  which  has  no  jurisdic¬ 
tion  of  the  subject,  or  where  it  has  no  juris¬ 
diction,  are  said  to  be  extra-judicial. 

EXTRA  QUATUOR  MARIA  (Lat.  be¬ 
yond  four  seas).  Out  of  the  realm.  1  Bla. 
Com.  157.  See  Beyond  Sea. 

EXTRA-TERRITORIALITY.  That 
quality  of  laws  which  makes  them  operate 
beyond  the  territory  of  the  power  ensicting 
them,  upon  certain  persons  or  certain  rights. 
See  Wheat.  Int.  Law,  121  et  seq. 

EXTRA  VIAM.  Out  of  the  way.  When, 
in  an  action  of  trespass,  the  defendant  pleads 
a  right  of  way,  the  defendant  may  reply  extra 
viam,  that  the  trespass  was  committed  beyond 
the  way,  or  make  a  new  assignment.  1 6  East, 
343,  349. 

EXTRACT.  A  part  of  a  writing.  In 
general,  an  extract  is  not  evidence,  because 
the  whole  of  the  writing  may  explain  the 
part  extracted,  so  as  to  give  it  a  different 
Sense ;  but  sometimes  extracts  from  public 
books  are  evidence,  as  extracts  trom  the 
registers  of  births,  marriages,  and  burials, 
kept  according  to  law,  when  the  whole  of  the 
matter  has  been  extracted  which  relates  to 
the  cause  or  matter  in  issue. 

EXTRADITION  (Lat.  ex,  from,  traditio 
handing  over).  The  surrender  by  one  sove 
reign  state  to  another,  on  its  demand,  ot 
persons  charged  with  the  commission 


of 


crime  within  its  jurisdiction,  that  they  may 
be  dealt  with  according  to  its  laws. 

The  surrender  of  persons  by  one  sovereign 
state  or  political  community  to  another,  on 
its  demand,  pursuant  to  treaty  stipulations 
between  them.  . 

The  surrender  of  persons  by  one  fed  era 
state  to  another,  on  its  demand,  pursuant  to 
their  federal  constitution  and  laws.  .  _  , 

Without  treaty  stipxdations.  Public  jurists 
are  not  agreed  as  to  whether  extradition,  in¬ 
dependent  of  treaty  stipulations,  is  a  matter 
°f  imperative  duty  or  of  discretion  merely 
Some  have  maintained  the  doctrine  that,  the 
°bligation  to  surrender  fugitive  criminals 
was  perfect,  and  the  duty  of  fulfilling  it, 
therefore,  imperative,  especially  where  the 
crimes  of  which  they  were  accused  ullecte 
the  peace  and  safety  of  the  state;  but  others 
regard  the  obligation  as  imperfect  in  its  na¬ 
ture,  and  a  refusal  to  surrender  such  fugitives 
affording  no  ground  of  offence. .  Ot  u 
former  opinion  are  Grotius,  Heineccius,  1  ur- 
lamaqui.  Vattel.  Rutlierforth,  Sehmelzing, 


iqui, 
and  Kent 


.,  Rutlierforth,  - ---  > 

- ,  the  latter  is  maintained  by  *  u  - 

fendorf,  Yoet,  Martens,  Kluber,  Leyser, 
Rluit,  Saalfeld,  Schmaltz,  Mittermeyer, 
IlefTter,  and  Wheaton. 


Many  states  have  practised  extradition 
without  treaty  engagements  to  that  effect,  as 
the  result  of  mutual  comity  and  convenience ; 
others  have  refused.  The  United  States  has 
always  declined  to  surrender  criminals  unless 
xiund  by  treaty  to  do  so ;  1  Kent,  39  n. ; 

1  Opin.  Attys.  Gen.  511;  6  id.  85,  431  ; 
50  N.  Y.  321  ;  14  Pet.  540;  12  Yt.  631 ; 

1  Dali.  120.  No  state  has  an  absolute  right 
to  demand  of  another  the  delivery  of  a 
fugitive  criminal,  though  it  has  what  is  called 
an  imperfect  right,  but  a  refusal  to  deliver 
the  criminal  is  no  just  cause  of  war.  Per 
Tilghman,  C.  J.,  in  10  S.  &  R.  125. 

Under  treaty  stipulations.  The  sove¬ 
reignty  of  the  United  States,  as  it  respects 
foreign  states,  being  vested  by  the  consti¬ 
tution  in  the  federal  government,  it  appertains 
to  it  exclusively  to  perform  the  duties  of 
extradition  which,  by  treaties,  it  may  assume  ; 
14  Pet.  540 ;  and,  to  enable  the  executive  to 
discharge  such  duties,  congress  passed  the 
act  of  Aug.  12,  1848,  11  Stat.  at  L.  302. 
The  general  government  alone  has  the  power 
to  enact  laws  for  the  extradition  of  foreign 
criminals.  It  possesses  that  power  under  the 
treaty  power  in  the  constitution  ;  14  Pet.  540; 
50  N.  Y.  321;  12  Blatch.  391;  See  14 

How.  103.  , 

Treaties  have  been  made  between  the 
United  States  and  the  following  foreign  states 
for  the  mutual  surrender  of  persons  charged 
with  any  of  the  crimes  specified,  viz. 

Great  Britain.  Aug.  9,  1842  f8  Stat.  at 
L.  576).  Crimes,— murder,  assault  with  in¬ 
tent  to  commit  murder,  piracy,  arson,  rob- 
berv  forgery,  and  utterance  ot  lorged  paper. 

FraZe.  Nov.  9,  1843  (8  Stat.  at  L.  582). 
Crimes  —murder  (comprehending  the  crimes 
desSted  in  the  Vrench  penal  code  by  the 

terms  assassination,  parricide,  infanticide,  and 

noisonin"),  attempt  to  commit  murder,  also, 
rape^1  forgery,  arson,  and  embezzlement  by 
public  officers  when  the  same  is  punishable 

:nfT  or  knowingly  passing  or  putting  in  circula¬ 
tion  counterfeit  coin,  or  bank-notes  or  other 
p  iper  current  as  money,  with  intent  to  de- 
fruul  any  person  or  persons ;  embezzlement 
i  nv  person  or  persons  hired  or  salaried,  to 
hYdeuE  of  their  employer,,  when  these 
erimt'are  subject  J,  infamous  P— ^ 

robbery,  for-ery,  and  the  utterance  of  forged 
raS*s  Confederation. 

Stat.  at  L.  587).  CrimM  -mora^.^,  ^ 

assassination,  parnt^.t  £ urdcr.  rape; 

poisoning)  ,  attempt  forced  papers  ; 

SSdeS‘ ’bf  public  officers,  or  by  per- 
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sons  hired  or  salaried,  to  the  detriment  of 
their  employers,  when  these  crimes  are  sub¬ 
ject  to  infamous  punishment. 

Prussia  and  certain  other  states  of  the 
Empire  of  Germany ,  viz.:  Saxony ,  Ilesse- 
Cassely  Hesse- Darmstadt ,  Saxe-  ]Veimar- 
Eisenach,  Saxe-Meiningen ,  Saxe-Altenburg , 
Saxe  -  Coburg-  Gotha,  Brunswick ,  Anha.lt- 
Dessau, Anhalt- Bernburg,  Nassau ,  Schwarz- 
bnrg-Rudolstadt ,  Schtcarzburg-Sonderhau- 
sen,  Waldeck ,  Reuss  elder  and  junior,  Lippe , 
Hesse-Homburg,  and  Frankjort.  June  16 
and  Nov.  16,  1852  (10  Stat.  at  L.  964).  Also, 
states  subsequently  acceding  under  art.  ii.  of 
the  treaty,  Free  Hanseatic  city  of  Bremen , 
Mecklenburg-Strefitz,  Wurtemburg ,  Meck- 
lenburg-Schwerin,  Oldenburg ,  Schaumburg- 
Lippe  (10  Stat.  at  L.  970,  971,  972. 

Crimes, — murder;  piracy;  arson;  robbery; 
forgery  ;  utterance  of  forged  papers  ;  fabri¬ 
cation  or  circulation  of  counterfeit  money, 
whether  coin  or  paper  money  ;  embezzlement 
of  public  moneys. 

Bavaria.  Sept.  12,  1853  (10  Stat.  at  L. 
1022).  Crimes,  the  same  as  in  the  treaty 
with  Prussia,  including  assault  with  intent  to 
commit  murder. 

Hanover.  Jan.  18,  1855  (10  Slat,  at  L. 
1138).  Crimes,  the  same  as  in  the  treaty 
with  Bavaria. 

Italy.  March  23,  1868  (11  Stat.  at  L. 
639).  Crimes, — murder  (including  assassina¬ 
tion,  parricide,  infanticide,  and  poisoning) : 
attempt  to  commit  murder  ;  rape ;  piracy  ; 
mutiny  on  board  a  ship,  etc. ;  arson ;  the  mak¬ 
ing  and  uttering  of  false  money ;  forgery  (in¬ 
cluding  forgery  of  evidences  of  public  debt, 
bank-bills,  and  bills  of  exchange) ;  robbery 
with  violence,  intimidation,  or  forcible  entry 
of  an  inhabited  house ;  the  embezzlement  of 
public  moneys  committed  within  the  jurisdic¬ 
tion  of  either  party,  by  public  officers  or  de¬ 
positors. 

Jan.  21,  1869,  embezzlement  by  any  per¬ 
son  or  persons  hired  or  salaried,  to  the  detri¬ 
ment  of  their  employers,  when  these  crimes  are 
subject  to  infamous  punishment. 

Sweden  and  Norway.  March  21,  I860  (12 
Stat.  at  L.  1 1 25).  Crimes, — murder  (includ¬ 
ing  assassination,  parricide,  infanticide,  and 
poisoning),  or  an  attempt  to  commit  murder, 
rape,  piracy  (including  mutiny  on  board  a 
ship,  whenever  the  crew,  or  part  thereof,  by 
fraud  or  violence  against  the  commander,  have 
taken  possession  of  the  vessel)  ;  arson,  rob¬ 
bery  and  burglary,  forgery,  and  the  fabrica¬ 
tion  or  circulation  of  counterfeit  money, 
whether  coin  or  paper  money,  embezzlement 
by  public  officers,  including  appropriation  of 
public  funds. 

Venezuela.  Aug.  27,  I860  (12  Stat.  at  L 
1143).  Crimes,— murder  (including  assassil 
nation,  parricide,  infanticide,  and  poisoning)  • 
attempt  to  commit  murder,  rape,  forgery  the 
counterfeiting  of  money,  arson,  robbery  with 
violence,  intimidation  or  forcible  entry  of  an 
inhabited  house;  piracy,  embezzlement  by 


public  officers,  or  by  persons  hired  or  salaried 
to  the  detriment  of  their  employers,  when 
these  crimes  are  subject  to  infamous  punish 

Mexico.  Dec.  11,  1861  (12  Stat.  at  L 
1199).  Crimea,— murder  (including  assassi¬ 
nation,  parricide,  infanticide,  and  poisoning  * 
assault  with  intent  to  commit  murder,  mutila¬ 
tion,  piracy,  arson,  rape,  kidnapping,  defining 
the  same  to  be  the  taking  and  carrying  away 
of  a  free  person  by  force  or  deception ;  for¬ 
gery,  including  the  forging  or  making  or 
knowingly  passing  or  putting  in  circulation 
counterfeit  coin  or  bank-notes,  or  other  paper 
currency  as  money ;  embezzlement  of  public 
moneys  ;  robbery,  defining  the  same  to  be  the 
felonious  and  forcible  taking  from  the  person 
of  another  of  goods  or  money,  to  any  value, 
by  violence  or  putting  him  in  fear;  burglary, 
defining  the  same  to  be-breaking  and  entering 
into  the  house  of  another  with  intent  to  com¬ 
mit  felony ;  and  the  crime  of  larceny  of  cattle 
or  other  goods  and  chattels  of  the  value  of 
twenty-five  dollars  or  more,  when  the  same  is 
committed  within  the  frontier  states  or  terri¬ 
tories  of  the  contracting  parties. 

Hayti.  Nov.  3,  1864  (13  Stat.  at  L.  711). 
Crimes,  the  same  as  in  the  treaty  with  the 
Swiss  Confederation. 

Dominican  Republic.  Feb.  8,  1867  (15 
Stat.  at  L.  473).  Crimes,  the  same  as  in  the 
treaty  with  the  Swiss  Confederation. 

Salvador.  May  23,  1870  (18  Stat.  at  L. 
796).  Crimes, — murder  (comprehending  the 
crimes  designated  in  the  penal  codes  of  the 
contracting  parties  by  the  terms  homicide, 
parricide,  assassination,  poisoning,  and  infan¬ 
ticide)  ;  the  attempt  to  commit  murder,  rape, 
arson,  piracy  and  mutiny  on  board  a  ship, 
whenever  the  crew,  or  part  thereof,  by  fraud 
or  violence  against  the  commander,  have  taken 
possession  of  the  vessel ;  burglary,  robbery, 
forgery,  the  fabrication  or  circulation  of  coun¬ 
terfeit  money,  either  coin  or  paper,  of  public 
bonds,  bank-notes  and  obligations,  and  in 
general,  of  all  things  being  titles  or  instru¬ 
ments  of  credit,  the  counterfeiting  of  seals, 
dies,  stamps,  and  marks  of  state  and  public 
administration,  and  the  utterance  thereof ;  the 
embezzlement  of  public  moneys  by  public 
officers  or  depositors ;  embezzlement  by  any 
person  or  persons,  hired  or  salaried,  to  the 
detriment  of  their  employers,  when  these 
crimes  are  subject  to  infamous  punishment. 

Nicaragua.  June  25,  1870  (17  Stat.  at 
L.  815).  Crimes,  the  same  as  m  the  treaty 
with  Salvador. 

Peru.  Sept.  11,  1870  (18  Stat.  at  L.  719). 
Crimes,. — murder,  comprehending  the  crimes 
of  parricide,  assassination,  poisoning,  and  in¬ 
fanticide,  rape,  abduction  by  force,  bigamy, 
.arson,  kidnapping,  robbery,  highway  robbery, 
larceny,  burglary,  counterfeiting  or  altering 
money,  introduction  or  fraudulent  commerce 
of  and  in  false  coin  and  money ;  counterfeit¬ 
ing  the  obligations  of  the  government,  of 
bank-notes,  and  of  any  other  documents  of 
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blic  credit,  and  the  uttering  and  use  of  the 
PU  .  forging  or  altering  judicial  judgments 


SR  decrees’of  the  government  or  courts,  of  the 
°r  Is  dies,  postage  stamps  and  revenue  stamps 
Tthe  government,  and  the  use  of  the  same  ; 
fondn^public  and  authentic  deeds  and  docu- 
inents°  both  commercial  and  of  banks,  and  the 
use  of  the  same;  embezzlement  of  public 
moneys  committed  in  the  jurisdiction  of  either 
party  by  public  officers  or  bailees,  and  the 
embezzlement  by  any  person  hired  or  salaried ; 
fraudulent  bankruptcy,  fraudulent  warranty, 
mutiny  on  board  a  vessel,  when  the  crew  have 
taken  forcible  possession  of  the  same,  or  have 
transferred  the  ship  to  pirates  ;  severe  injuries 
intentionally  caused  on  railroads,  to  telegraph 
lines,  or  to  persons,  by  means  of  explosions  of 
mines  or  steam  boilers ;  piracy. 

Orange  Free  State .  Dec.  22,  1871  (18 
Stat  at  L.  751).  Crimes,  the  same  as  in  the 
treaty  with  Yenezeula,  except  that  counter¬ 
feiting  is  omitted  from  the  list. 

Ecuador.  June  28,  1872  (Stat.  at  L.  757) 
Crimes,  the  same  as  in  the  treaty  with  Sweden 
and  Norway. 

Belgium.  March  14,  1874  (18  Stat.  at  L. 
804).  Crimes,  the  same  as  in  the  treaty  with 
Salvador. 

The  Ottoman  Empire.  Aug.  11,  1874 
(18  Stat.  at  L.  851).  Crimes,  the  same  as  in 
the  treaty  with  Salvador. 

Spain.  Jan.  5,  1877  (19  Stat.  at  L.  650) 
Crimes,  the  same  as  in  the  treaty  with  Salva¬ 
dor,  with  the  addition  of  the  act  ot  breaking 
and  entering  the  offices  of  the  government 
and  public  authorities,  or  the  offices  ot  banks, 
banking-houses,  savings  banks,  trust  com¬ 
panies,  insurance  companies,  with  intent  to 
commit  a  felony  therein ;  kidnapping,  defined 
to  be  the  detention  of  a  person  or  persons  in 
order  to  exact  money  from  them,  or  tor  any 
other  unlawful  end. 

Austria.  July  3,  1856  (11  Stat.  at  L.  691 ) 
Crimes,  murder ;  assault  with  intent  to  com 
mit  murder;  piracy;  arson;  robbery ;  loi 
gery ;  fabrication  or  circulation  of  counterteit 
money,  whether  coin  or  paper  money ;  em¬ 
bezzlement  of  public  moneys. 

Baden.  Jan.  30,  1857  (11  Stat.  at  L. 
713).  ^  Crimes,  the  same  as  in  the  treaty  with 
Austria. 

Most  of  the  foregoing  treaties  contain  pi  o- 
vision9  relating  to  the  evidence  require*  o 
authorize  an  order  of  extradition ;  but  <>i 
these  and  some  points  of  practice  in  sue 
cases,  see  Fugitive  from  Justice.  . 

The  United  States  has  made  treaties  ot 
the  mutual  surrender  of  deserting  seamen  wi 
the  following  foreign  states :  Austria ,  < 

gium,  Ecuador ,  France ,  Hanover ,  Hawaiuf 

Islands ,  Mecklenburg- Schwerin.,  f  exl  ’ 

F eru,  Prussia ,  Spain,  Sweden  and  A  or  u  ay , 
and  Venezuela.  T 

It  has  also  made  treaties  with  numerous 
dian  tribes,  as  nations  or  distinct  pontica  c 
munities,  in  many  of  which  the  Indians  m 
stipulated  to  surrender  to  the  lederal  ant  oi  i- 


ties  persons  accused  of  crime  against  the  laws 
oi  the  United  States;  and  in  some  tripartite 
treaties  they  have  stipulated  for  mutual  ex¬ 
tradition  of  criminals  to  one  another.  11 
Stat.  at  L.  612,  703. 

Between  federal  states,  by  art.  iv.  sec.  ii. 
of  the  constitution  of  the  United  States,  it 
is  provided  that  “  a  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  au¬ 
thority  of  the  state  from  which  he  fled,  be 
delivered  up  to  be  removed  to  the  state  having 
the  jurisdiction  of  the  crime.” 

The  act  of  congress  of  Feb.  12,  1793,  1 
Stat.  at  L.  302,  prescribed  the  mode  of  pro¬ 
cedure  in  such  cases,  and  imposed  a  like  duty 
upon  the  territories  northwest  or  south  of  the 
river  Ohio. 

For  some  points  of  practice  relating  to  this 
subject,  see  Fugitive  from  J ustice  ;  also, 
Hurd,  Hab.  Corp.  592-633. 

See  Spear,  Extrad. ;  Rorer,  Inter-State 
Law;  18  Alb.  L.  J.  146;  10  Am.  L.  Rev. 
617;  2d  Report  Amer.  Bar  Association, 
paper  by  II.  D.  Hyde. 

EXTRA-JUDICIAL.  That  which  does 
not  belong  to  the  judge  or  his  jurisdiction, 
notwithstanding  which  he  takes  cognizance 
of  it.  Extra-judicial  judgments  and  acts  are 
absolutely  void.  See  Coram  non  Judice  , 
Merlin,  R6pert.  Excis  de  Pouvoir. 

EXTRANEUS.  In  Old  English  Law. 

One  foreign  born ;  a  foreigner.  7  Rep.  16. 
In  Roman  Law.  An  heir  not  born  in  the 


family  of  the  testator.  Those  of  a  foreign 
state.  The  same  as  ahenus.  Yicat,  voc. 
Jur. ;  Du  Cange. 

EXTRAVAGANTES.  In  Canon  Law. 

The  name  given  to  the  constitutrons  ot  the 

popes  posterior  to  the  Clementines. 

Thev  are  thus  called,  quasi  vagantes  extra  cor. 
iney  a  that  they  were  out  of  the 

pu\  mical  law  which  at  first  contained  only  the 
canonical  >7  afterwards  the  Decretals  of 

decrees  of  (natian^te  ^  Boniface  VIII.,  the 

n.re?^nytin?s ’and  at  last  the  Extravagantes,  were 
C  -G  o  it  There  are  the  Extravagantes  ot  John 
xin  and  the  common  Extravagantes.  The  first 
tain  f wentv  epistles,  decretals,  or  constitutions 
C?  t’vfnt  none  di\i«led  under  fifteen  titles,  withoyt 

XXII.  They  are  divided  into  books,  like 
cretals. 

EXTREMIS  (Lat).  Whoa  a  P^«  “ 
sick  beyond  the  hope  of  recovery, 
death,  he  is  said  to  be  in  MfrjjjSJj,  if  made 
A  will  made  in  tins  ' 'TTmon  of  sound 
without  undue  intluonce,  by  J  d  ,anl. 

mind,  is  valid.  As  to  the  utee 
tions  of  persons  (n  «,rOT's’“ 

CLA  RATIONS  i  DKCLA*ATIOM. 

ET.  A  watery  place;  water.  Co.  Lrtt.  6. 

EYE-WITNESS.  One  who  saw  the  act 
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or  fact  to  which  he  testifies.  When  an  eye¬ 
witness  testifies,  and  is  a  man  of  intelligence 
and  integrity,  much  reliance  must  be  placed 
on  his  testimony ;  for  he  has#  the  means  of 
milking  known  the  truth. 


EYOTT.  A  small  island  arising  in  a  river. 
Fleta,  1.  3,  c.  2,  s.  b ;  Bracton,  1.  2,  c.  2! 
See  Island. 

EYRE.  See  Eire. 

EYRER.  To  go  about.  See  Eire. 


F.  The  sixth  letter  of  the  alphabet.  A 
fighter  or  maker  of  frays,  if  he  had  no  ears, 
and  a  felon  on  being  admitted  to  clergy,  was 
to  be  branded  in  the  cheek  with  this  letter. 
Cowel;  Jacob.  Those  who  had  been  guilty 
of  falsity  were  to  be  so  marked.  2  Reeve, 
Hist.  Eng.  Law,  392. 

FABRIC  LANDS.  In  English  Law. 
Lands  given  for  the  repair,  rebuilding,  or 
maintenance  of  cathedrals  or  other  churches. 

It  was  the  custom,  says  Cowel,  for  almost 
every  one  to  give  by  will  more  or  less  to  the 
fabric  of  the  cathedral  or  parish  church  where 
he  lived.  These  lands  so  given  were  called  fabric 
lands,  because  given  ad  fabricam  ecclesice  repar- 
andam  (for  repairing  the  fabric  of  the  church). 
Called  by  the  Saxons  timber-lands .  Cowel ;  Spel- 
man,  Gloss. 

FABRICARE  (Lat.).  To  make.  Used 
of  an  unlawful  making,  as  counterfeiting  coin  ; 
1  Salk.  342,  and  also  lawful  coining. 

FACE.  The  face  of  a  judgment  is  the 
sum  for  which  it  was  rendered,  exclusive  of 
interest.  32  Iowa,  265. 

FACIAS  (Lat.  facere ,  to  make,  to  do). 
That  you  cause.  Occurring  in  the  phrases 
scire  facias  (that  you  cause  to  know),  ^ert 
facias  (that  you  cause  to  be  made),  etc. 
Used  also  in  the  phrases  Do  ut  facias  (I  give 
that  you  may  do),  Facio  ut  facias  (I  do  that 
you  may  do),  two  of  the  four  divisions  of 
considerations  made  by  Blackstone,  2  Com. 
444. 

•FACIO  UT  DES  (Lat.  I  do  that  you  may 
give).  A  species  of  contract  which  occurs 
when  a  man  agrees  to  perform  anything  for  a 
price  either  specifically  mentioned  or  left  to 
the  determination  of  the  law  to  set  a  value 
on  it ;  as,  when  a  servant  hires  himself  to  his 
master  for  certain  wages  or  an  agreed  sum  of 
money;  2  Bla.  Com.  445.  See  Do  ut  des. 

FACIO  UT  FACIAS  (Lat.  I  do  that  you 
may  do).  A  species  of  contract  in  the  civil 
law  which  occurs  when  I  agree  with  a  man  to 
do  his  work  for  him  if  he  will  do  mine  for 
me  ;  or  if  two  persons  agree  to  marry  together 
or  to  do  any  other  positive  acts  on  both  sides  * 
or  it  may  be  to  forbear  on  one  side  in  conside¬ 
ration  of  something  done  on  the  other ;  2  Bla. 
Com.  444. 


FACT  (Lat.  factum).  An  action ;  a  thing 
done.  A  circumstance. 

Fact  is  much  used  in  modern  times  in  distinc¬ 
tion  from  law.  Thus,  in  every  case  to  be  tried 
there  are  facts  to  be  shown  to  exist  to  which  the 
law  is  to  be  applied.  If  law  is,  as  it  is  said  to 
be,  a  rule  of  action,  the  fact  is  the  action  shown 
to  have  been  done,  and  which  should  have  been 
done  in  accordance  with  the  rule.  Fact,  in  this 
sense,  means  a  thing  done  or  existing.  It  has 
been  a  frequent  subject  of  debate  whether  cer¬ 
tain  words  and  phrases  imply  questions  of  fact, 
or  of  law,  or  both,  or  are  conclusions  of  law. 
A  useful  collection  of  decisions  will  be  found  in 
Ram  on  Facts,  3d  Am.  ed.  n.  p.  21. 

Material  facts  are  those  which  are  essen¬ 
tial  to  the  right  of  action  or  defence. 

Immaterial  facts  are  those  which  are  not 
essential  to  the  right  of  action  or  defence. 
Material  facts  must  be  shown  to  exist;  im¬ 
material  facts  need  not.  As  to  what  are  ques¬ 
tions  of  law  for  the  court  and  of  fact  for  the 
jury,  see  Questions  of  Law  and  Fact; 
Ignorance;  Wells,  Law  and  Fact.  As 
to  pleading  material  tacts,  see  Gould,  PI.  c. 
3,  §  28.  And  see  3  Bouvier,  Inst.  n.  3150. 

F ACTIO  TESTAMENTI  (Lat.).  In 
Civil  Law.  The  power  of  making  a  will, 
including  ri^ht  and  capacity.  Also,  the 
power  of  receiving  under  a  will.  Vicat,  'V  oc. 
Jur. 

FACTOR.  An  agent  employed  to  sell 
goods  or  merchandise  consigned  or  delivered 
to  him,  by  or  for  his  principal,  for  a  compen¬ 
sation,  commonly  called  factorage  or  commis¬ 
sion.  Paley,  Ag.  13;  Story,  Ag.  §  S3; 
Comyns,  Dig.  Merchant ,  B;  Malynes,  Lex 
Merc.  81 ;  Beawes,  Lex  Merc.  44;  3  Chitty, 
Com.  Law,  193  ;  2  Kent,  622,  note  d  ;  1  Bell. 
Comm.  385,  §§  408,  409 ;  2  B.  &  Aid.  143. 

When  the  agent  accompanies  the  ship,  taking 
a  cargo  aboard,  and  it  is  consigned  to  him  for 
sale,  and  he  is  to  purchase  a  return  cargo  out  of 
the  proceeds,  such  agent  is  properly  called  a  fac 
tor ;  lie  is,  however,  usually  known  by  the  name 
ol  a  supercargo.  Beawes,  Lex  Merc.  44, 47 ;  Liver¬ 
more,  Ag.  69,  70 ;  1  Doinat,  b.  1,  t.  16,  §  3,  art.  2. 

A  factor  differs  from  a  broker  in  some  impor¬ 
tant  particulars :  namely,  he  may  buy  and  sell 
for  his  principal  in  his  own  name,  as  well  as  in 
the  name  of  his  principal ;  on  the  contrary,  a 
broker  acting  as  such  should  buy  and  sell  in  the 
name  of  his  principal ;  3  Chitty,  Com.  Law',  103, 
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.  w, .  2  B.  &  Aid.  143, 148 ;  3  Kent,  622,  note 
a  factor  is  intrusted  with  possession, 

<l  ,£rment,  disposal,  and  control  of  the  goods 
fSUtt  and  sold,  and  has  a  special  property 
10  i  a  lien  on  them ;  the  broker,  on  the  contrary, 
i  usually  no  such  possession,  management, 
'tnrol  or  disposal  of  the  goods,  nor  any  such 
Sal  property  or  lien ;  Paley  Ag.  13  ;  1  Bell, 
m  385-  The  business  of  factors  in  the 
United'  States  is  done  by  commission  merchants, 
who  are  known  by  that  name,  and  the  term  fac¬ 
tor  is  but  little  used ;  1  Parsons,  Contr.  78. 

A  domestic  factor  is  one  who  resides  in  the 
same  country  with  his  principal. 

By  the  usages  of  trade,  or  intention  of  law, 
when  domestic  factors  are  employed  in  the  ordi¬ 
nary  business  of  buying  and  selling  goods,  it  is 
presumed  that  a  reciprocal  credit  between  the 
principal  and  the  agent  and  third  persons  ha6 
been  given.  When  a  purchase  has  been  made  by 
such  a  factor,  he,  as  well  as  hi6  principal,  is 
deemed  liable  for  the  debt ;  and  in  case  of  a  sale 
the  buyer  is  responsible  both  to  the  factor  and 
principal  for  the  purchase-money  ;  but  this  pre¬ 
sumption  may  be  rebutted  by’  proof  of  exclusive 
credit;  Story,  Ag.  §§  267,291,  293;  Paley,  Ag. 
213,  371 ;  9  B.  &  C.  78 ;  15  East,  62. 

A  foreign  factor  is  one  who  resides  in  a 
different  country  from  his  principal.  1  Term, 
112;  4  Maule  &  S.  576. 

Foreign  factors  are  held  personally  liable  upon 
all  contracts  made  by  them  for  their  employers, 
whether  they  describe  themselves  in  the  contract 
as  agents  or  not.  In  such  cases  the  presumption 
is  that  the  credit  is  given  exclusively  to  the  fac¬ 
tor.  But  this  presumption  may  be  rebutted  by 
proof  of  a  contrary  agreement ;  Story,  Ag. 

§  268  ;  Paley,  Ag.  248,  373;  Bull.  N.  P.  130  ; 
1  B.  &  P.  398 ;  15  East,  62 ;  9  B.  &  C.  78. 

His  duties.  He  is  required  to  use  reason¬ 
able  skill  and  ordinary  diligence  in  his  voca¬ 
tion;  1  Ventr.  121.  He  is  bound  to  obey 
bis  instructions;  3  N.  Y.  62;  14  Pet.  479; 
5  C.  B.  895 ;  but  when  he  has  none  he  may 
and  ought  to  act  according  to  the  genera 
usages  of  trade ;  14  Pet.  479  ;  7  Taunt.  164  ; 

5  Hay,  556 ;  3  Caines,  226 ;  1  Stor.  43  ;  to 
sell  for  cash  when  that  is  usual,  or  to  give  credit 
°n  sales  when  that  is  customary;  51  N.  H. 

He  is  bound  to  render  a  just  account  to 
bis  principal,  and  to  pay  him  the  moneys  he 
ma>’  receive  for  him. 

His  rights.  He  has  the  right  to  sell  the 
goods  in  his  own  name ;  and,  when  untram- 
.  moiled  by  instructions,  he  may  sell  them  at 
such  times  and  for  such  prices  as,  in  the 
exercise  of  a  just  discretion,  he  may  think 
best  for  his  employer;  3  C.  B.  380.  He  is, 
p  many  purposes,  between  himself  anc. 
b|r(l  persons,  to  be  considered  as  the  owner 
?,  Hie  goods.  He  may,  therefore,  recover 
le  price  of  goods  sold  by  him  in  his  own 
name,  and,  consequently,  he  may  receive 
payment  and  give  receipts,  and  discharge  the 
j  'tor,  unless,  indeed,  notice  has  been  given 
'v  the  principal  to  the  debtor  not  to  pay. 

n  has  a  lien  on  the  goods  for  advances 
made  by  him,  and  for  his  commissions ;  but 
i"  18  n°t  to  be  considered  as  the  owner, 
ip  ond  the  extent  of  his  lien  ;  23  Wall.  35. 

has  no  right  to  barter  the  goods  of  his 
principal  nor  to  pledge  them  for  the  purpose 
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of  raising  money  for  himself,  or  to  secure  a 
debt  he  may  owe ;  5  Cush.  Ill ;  13 Mass.  1 78 ; 

1  M  Cord,  1 ;  1  Mas.  440 ;  5  Johns.  Ch.  4">9 
See  3  Demo,  472 ;  13  E.  L.  &  Eq.  261.  But 
ie  may  pledge  them  for  advances  made  to 
his  principal,  or  for  the  purpose  of  raising 
money  for  him,  or  in  order  to  reimburse  him¬ 
self  to  the  amount  of  his  own  lien ;  2  Kent, 
625-628;  4  Johns.  103;  7  East,  5;  Story] 
Bailm.  §§  325-327;  10  Wall.  141.  Another 
exception  to  the  general  rule  that  a  factor 
cannot  pledge  the  goods  of  his  principal  is, 
that  he  may  raise  money  by  pledging  the 
goods  for  the  payment  of  duties  or  any  other 
charge  or  purpose  allowed  or  justified  by  the 
usages  of  the  trade;  2  Gall.  13;  6  S.  &  R. 
386  ;  Paley,  Ag.  217;  3  Esp.  182. 

It  may  be  laid  down  as  a  general  rule  that 
when  the  property  remitted  by  the  principal, 
or  acquired  for  him  by  his  order,  is  found 
distinguishable  in  the  hands  of  the  factor, 
capable  of  being  traced  by  a  clear  and  con¬ 
nected  chain  of  identity,  in  no  one  link  of  it 
degenerating  from  a  specific  trust  into  a 
general  debt,  the  creditors  of  the  factor  who 
has  become  bankrupt  have  no  right  to  the 
specific  property  ;  2  Stra.  1182  ;  3  Maule  &  S. 
562 ;  even  where  it  is  money  in  the  factor’s 
hands;  2  Burr.  1369;  5  Ves.  169;  5  Term, 
277  ;  14  N.  H.  38;  2  Dali.  60;  2  Pick.  86; 
5  id.  7.  And  see  Willes,  400;  1  B.  &  P. 
539,  648,  for  the  rule  as  to  promissory  notes. 

But  the  rights  of  third  persons  dealing 
bond  fide  with  the  factor  as  a  principal, 
where  the  name  of  the  principal  is  sunk 
entirely,  are  to  be  protected ;  7  Term,  360 ; 
3  Bingh.  139 ;  6  Maule  &  S.  14. 

The  obligations  and  rights  of  factors  have 
been  made  the  subject  of  explicit  legislation 
■  n  crmiA  states.  See  Penn.  Stat.  Apr.  14, 


in 
1834; 
Contr. 


some  states.  See  Penn.  Stat.  Apr. 

73  Penn.  85.  See,  generally,  1  1  arsons, 


80  ;  2  Kent.  625  et  seg. ;  Story,  Bailm. 
§§  325  et  seq.  See  Whart.  Ag. 

FACTORAGE.  The  wages  or  allowances 
paid  to  a  factor  for  his  services ;  it  is  more 
usual  to  call  this  commissions;  1  Bouvier, 
Inst.  n.  1013 ;  2  id.  n.  1288. 

FACTORIZING  PROCESS.  A.  pro¬ 
cess  for  attaching  effects  of  the  debtor  in  the 
hands  of  a  third  party.  It  is  substantially 
the  same  process  known  as  the  garnishee  pro¬ 
cess.  trustee  process,  process  by  foreign  at¬ 
tachment  ;  Drake,  Attach.  §  451. 

FACTORY.  In  Scotch  Law.  A  con¬ 
tract  which  partakes  of  a  mandate  and  Zocaho 
ad  opera, .dum,  and  which  is  in  the  Eighth 
and  American  law-books  discussed  lin' 
title  of  Principal  and  Agent ;  1  Bl  , 

* '  A  place  where  a  considerable  number^of^fa^^ 

tors  reside,  in  order  to  negotiate  fo 
or  employers.  Encyd.  Brit.  Factory  Act,  7 
In  England,  by  °feJ£td  t  Sen  «U 

buildings  Vom,  water,  or  any 
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hemp,  jute,  or  tow.  By  subsequent  acts  this 
definition  has  been  extended  to  various  other 
manufacturing  places ;  Mozl.  &  W.  Die.  The 
term  includes  the  fixed  machinery  when  used  in 
a  policy  of  insurance  ;  8  Ind.  479. 

By  statute  in  Pennsylvania  ten  hours  con¬ 
stitute  a  legal  day’s  work  in  factories,  and 
children  under  thirteen  years  of  age  cannot 
be  employed  therein  ;  Purdon,  Dig.  6G3. 

FACTUM.  A  deed;  a  man’s  own  act 
and  deed.  A  culpable  or  criminal  act ;  an 
act  not  founded  in  law.  A  deed  ;  a  written 
instrument  under  seal :  called,  also,  charta. 
Spelman,  Gloss. ;  2  Bla.  Com.  295. 

The  difference  between  factum,  and  charta 
originally  would  seem  to  have  been  that  factum 
denoted  the  thing  done,  and  charta  the  evidence 
thereof;  Co.  Litt.  9  b .  When  a  man  denies  by 
his  plea  that  he  made  a  deed  on  which  he  is  sued, 
he  pleads  non  est  factum  (he  did  not  make  it). 

In  wills,  factum  seems  to  retain  an  active 
signification  and  to  denote  a  making.  See  1 1 
Ilow.  358. 

A  fact.  Factum  probandvm  (the  fact  to 
be  proved)  ;  1  Greenl.  Ev.  §  13. 

A  portion  of  land  granted  to  a  farmer; 
otherwise  called  a  hide,  bovata ,  etc.  Spelm. 

In  French  Law.  A  memoir  which  con¬ 
tains  concisely  set  down  the  fact  on  which  a 
contest  has  happened,  the  means  on  which  a 
party  founds  his  pretensions,  with  the  refuta¬ 
tion  of  the  means  of  the  adverse  party.  See 
Vicat,  Voc.  Jur. 


F ACULT Y .  In  Canon  Law.  A  license  ; 
an  authority.  For  example,  the  ordinary, 
having  the  disposal  of  all  seats  in  the  nave  of 
a  church,  may  grant  this  power,  which  when 
it  is  delegated  is  called  a  faculty,  to  another. 

Faculties  are  of  two  kinds:  ‘first,  when  the 
grant  is  to  a  man  and  his  heirs  in  gross  ; 
second,  when  it  is  to  a  person  and  his  heirs  as 
appurtenant  to  a  house  which  he  holds  in  the 
parish;  1  Term,  429,  432;  12  Co.  106. 

In  Scotch  Law.  Ability  or  power.  The 
term  faculty  is  more  properly  applied  to  a 
power  founded  on  the  consent  of  the  party 
from  whom  it  springs,  and  not  founded  on  pro¬ 
perty  ;  Karnes,  Eq.  504.  v 


FAESTING--MEN.  Approved  men  wlu 
were  strong-armed.  Subsequently  the  won 
seems  to  have  been  used  in  the  sense  of  rich 
and  hence  it  probably  passed  into  its  latei 
and  common  meaning  of  pledges  or  bonds- 
men,  which,  by  Saxon  custom,  were  bound 

open  hostility  which  arose  mf^ount' of  some 
murder  committed.  The  term  ^ 
only  to  that  deadly  enmity  in  deferSS" t 
which,  among  the  Germans  and  other  northern 
nations,  if  murder  was  committed  «„  ’• A 
ment  might  be  demanded  from  an’v 
kin  to  the  murderer  by  any  one  of  tiL  l*1®  ° 
the  murdered  man;  Du  Can!  oi 

Gloss.  °e’  bPelman; 


pay  U.  debts  SMassb,  Droit  Corner 

Guyot,  R6pert.  j<1; 


FAILURE  OF 


issue  to  take  an  estate  wY^oveAv^  °f 
cutory  devise.  J  exe" 

Faiiure  of  issue  is  definite  or  indefinite 

hen  the  precise  time  for  the  failure  of  issue 
is  fixed  by  the  will,  as  in  the  case  of  a  device 
to  Peter,  but,  if  he  dies  without  issue  living 
at  the  time  of  his  death,  then  to  another  this 
is  a  failure  of  issue  definite.  An  indefinite 
failure  of  issue  is  the  very  converse  or  opr, a. 
site  of  this,  and  it  signifies  a  general  failure  of 
issue,  whenever  it  may  happen,  without  fix- 
ing  any  time,  or  a  certain  and  definite  period 
within  which  it  must  happen.  2  Bouvier,* 
Inst.  n.  1849.  An  executory  devise  to  take 
effect  on  an  indefinite  failure  of  issue  is  void 
for  remoteness,  and  hence  courts  are  astute  to 
devise  some  construction  which  shall  restrain 
the  failure  of  issue  to  the  term  of  limitation 
allowed  ;  40  Penn.  18  ;  2  Redf.  Wills,  276,  n. 
See  Dying  without  Issue. 


FAILURE  OF  RECORD.  The  neglect 
to  produce  the  record  after  having  pleaded  it. 
When  a  defendant  pleads  a  matter  and  offers 
to  prove  it  by  the  record,  and  the  plaintiff 
pleads  nul  tiel  record ,  a  day  is  given  to  the  de¬ 
fendant  to  bring  in  the  record  ;  if  he  fails  to 
do  so,  he  is  said  to  fail  of  his  record ,  and, 
there  being  a  failure  of  record  the  plaintiff 
is  entitled  to  judgment.  Termes  de  la  Ley. 
See  the  form  of  entering  it;  1  Wms.  Saund. 
92,  n.  3. 

FAINT  PLEADER.  A  false,  fraudu¬ 
lent,  or  collusorv  manner  of  pleading,  to  the 
deception  of  a  third  person. 

FAIR.  A  public  mart  or  place  of  buying 
or  selling.  1  Bla.  Com.  274.  A  greater 
species  of  market,  recurring  at  more  distant 
intervals. 

A  fair  i6  usually  attended  by  a  greater  con¬ 
course  of  people  than  a  market,  for  the  amuse¬ 
ment  of  whom  various  exhibitions  are  gotten  up. 
McCulloch,  Comm.  Diet.;  Wharton,  Diet. 

A  solemn  or  greater  sort  of  market,  granted 
to  any  town  by  privilege,  for  the  more  speedy 
and  commodious  provision  of  such  things  as 
the  subject  needeth,  or  the  utterance  of  such 
things  as  we  abound  in  above  our  own  uses 
and  occasions.  Cowel ;  Cunningham,  Law 
Diet.  A  privileged  market. 

A  fair  is  a  franchise  which  is  obtained  b)  a 
grant  from  the  crown.  Coke,  2d  Inst.  ’ 
3  Mod.  123  ;  3  Lev.  222  ;  1  Ld.  Raym.  341 , 
2  Saund.  172;  1  Rolle,  Abr.  106;  Tomlin? 
Cunningham,  Law  Diet. 

In  some  of  the  United  States  fairs  are  re¬ 
cognized  and  regulated  bv  statute;  1  ^°- 
Rev.  Stat.  282 ;  Ark.  Ala.  Dig.  409,  note. 

FAIR-PLAY  MEN.  A  local  irreffijj 

tribunal  which  existed  in  Pennsylvania  a  )C 

the  year  1769. 

About  the  year  1769  there  was  a  tract  of 

in  Pennsylvania,  situate  between  Lycomin? 

and  Pine  creek,  in  which  the  proprietor  v 


fair  pleader 
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- - surveys,  as  it  was  doubtful 

kibitz  the  m  not  beea  ceded  by  the  In. 

whether  it h  settlements  were  forbidden, 
diang;  settled  themselves  there.  Being 

ret  »dTf“u“^aie  of  ordinary  authorities,  the  in- 
withoiit  th  P®  eiected  a  tribunal ,  in  rotation, 

h8bitants  annual  JnurDber,  whom  they  denomi. 

of  ’To  v  X;  men,  who  had  authority  to  decide 
boundaries.  Their  decisions 
a11  final  and  enforced  by  the  whole  community 

were  final,  ana  ^  are  said  to  have  been 

CHE  ^ith,  Penn.  Law,,  195  i 

Serceant,  Land  Laws, 

r.Ttj  PLEADER.  The  name  of  a  writ 
mretbv  the  statute  of  Marlebridge,  52  Hen 
fll.  c.  il.  See  Beau  Pleadek. 

FAIT.  Anything  done. 

A  deed  lawfully  executed.  Gomyns,  Dig. 

F<1  Femme  de  fait.  A  wife  de  facto. 

FAITOURS.  Idle  persons;  idle  livers; 
vagabonds.  Tenues  de  la  Ley;  Cowel; 
Blount;  Cunningham,  Law  Diet. 

FALCARE  (Lat.).  To  cut  or  mow  down. 
Falcare  prata,  to  cut  or  mow  down  grass  in 
meadows  hayed  (laid  in  for  hay),  was  a  cus¬ 
tomary  service  for  the  lord  by  his  interior 
tenants.  Kennett,  Gloss.  . 

Falcator.  The  tenant  performing  the  ser 

victf. 

Falcatura.  A  day’s  mowing.  Falcatura 
una.  Once  mowing  the  grass. 

Falcatio.  A  mowing. 

Falcata.  That  which  was  mowed.  Ken- 
nett,  Gloss. ;  Cowel;  Jacobs. 

FALCIDIA.  In  Spanish  Law.  lhe 
fourth  portion  of  an  inheritance,  which  lega  j 
belongs  to  the  heir,  and  for  the  protection  o 
which  he  has  the  right  to  reduce  the  legacies 
to  three-fourth  parts  of  the  succession,  in 
order  to  protect  his  interest. 

FALCIDIAN  LAW.  In  Roman  Law. 

A  statute  or  law  restricting  the  right  ol  de¬ 
posing  of  property  by  will,  enacted  b\  c- 
people  during  the  reign  of  Augustus,  cm  t  ie 
proposition  of  Falcidius,  who  was  a  tribune, 
m  the  year  of  Rome  714. 

Its  principal  provision  gave  power  to  fathere  of 
families  to  bequeath  three-fourths  of  th  P 
perty,  but  deprived  them  of  the  power  U 
away  the  other  fourth,  which  was  to  deseen  d 
the  heir.  Inst.  2.  22.  This  fourth  was  termed 
the  Falcidian  portion.  ,  ,  .  T 

A  similar  principle  has  been  adopted  i 
ana,  where  donations  inter  vivos  or  mor  i  • 
cannot  exceed  two- thirds  of  the  property 
disposer  if  he  leaves  at  his  decease  a  legi 
child;  one-half,  if  he  leaves  two  child*®  , 
one-third,  if  he  leaves  three  or  a  greater  numoer. 
Civ.  Code,  art.  1480.  # 

A  similar  principle  prevailed  in  Eng 
earlier  times  ;  and  it  was  not  until  after  - 

iteration  that  the  power  of  a  father  to  di^p \  i 
all  his  property  by  will  became  fully  esta  )  -  • 

2  Bla.  Com.  11.  As  to  the  early  history  of  testa- 
mentary  law,  see  Maine,  Ancient  Law. 

At  the  present  day,  by  the  common  1  ? 

power  of  the  father  to  give  all  hi6  proper  y 
qualified.  He  may  bequeath  It  to  hi6  c 
equally,  to  one  in  preference  to  another,  o 
stranger  in  exclusion  of  all,— except  that  n. 
widow  has  a  right  of  dower  in  his  real  prope  > . 


In  some  of  the  states  the  statutes  authorizing 
bequests  and  devises  to  charitable  corporations 
limit  the  amount  which  a  testator  may  give,  to  ° 
certain  fraction  of  his  estate. 


FALDAGE.  The  privilege  which  an¬ 
ciently  several  lords  reserved  to  themselves 
of  setting  up  folds  for  sheep  in  any  fields 
within  their  manors,  the  better-  to  manure 
them,  and  this  not  only  with  their  own  but 
their  tenants’  sheep.  Called,  variously,  secta 
faldare ,  fold-course ,  free-fold ,  faldagii . 
Cunningham,  Law  Diet.  ;  Cowel ;  Spelman, 
Gloss. 

FALDFEY.  A  compensation  paid  by 
some  customary  tenants  that  they  might  ha,i  e 
liberty  to  fold  their  own  sheep  on  their  own 
land/  Cunningham,  Law  Diet.;  Cowel; 
Blount. 

FALLO.  In  Spanish  Law.  The  final 
decree  or  judgment  given  in  a  lawsuit. 

FALSA  DEMONSTRATE  NON 
NOCET.  See  Maxims. 

FALSE  ACTION.  See  Feigned  Action. 
FALSE  CLAIM.  A  claim  made  by  a 
man  for  more  than  his  due.  An  instance  is 
criven  where  the  prior  of  Lancaster  claimed 
a  tenth  part  of  the  venison  in  corio  as  well 
as  in  came,  where  he  was  entitled  to  that  m 
came  only.  Man  wood,  For.  Laws,  cap.  2o, 
num.  3. 

FALSE  IMPRISONMENT.  Any  un¬ 
lawful  restraint  of  a  man’s  liberty,  whether 
in  a  Place  made  use  of  for  imprisonment  gene- 
ralfv  or  in  one  used  only  on  the  particular 
So”  or  by  words  and 
without  bolts  or  bars,  in  J  .  .  H 

ever.  1  Bisb.  ^  i  Is  •  12  Ark  4S 

550-  9  id.  491 ;  7  Humph.  48,  1 - 

°,q:B.  742;  5  Vt.  588;  3  Bbtckf.  46,  0 

t  i  1 1  7  •  1  A.  h.  Marsh.  345. 

JO  Torfcr  to  be  restored  to  liberty,  the 
1 V, bv  writ  of  habeas  corpus,  and,  to 
remedj  is,  or  iniurv,  by  action  of 

recover  damages  ToJ pi;nish  the  wrong 

trespass  . ..  ,  faise  imprisonment 

91  ft  91Q;  2  Burr.  993.  oee 

Bacon,  Abr.  Trespass  (D  3)  ;  Bane,  Abr. 
Jr  ;  ’  o  xr  H  491:  2  Brev.  lot  ,  o  4ia. 

’"''rWsfs  Harr  bel,  538;  3  Tex.  282; 
12  Mete.  56;  10  Cush.  375. 

FALSE  JUDGMENT.  The  name  °f  * 
Jfi Lieh.be,  when  a  ^e  jud^eotje 
been  given  tn  the  county  court,  coo  B 
or  other  court,  not  of  reeorf- 
17,  18  ;  3  Bouvier,  Inst.  n.  3364. 

FALSE  PERSONATION.  See  Per¬ 
sonation.  Tj,  criminal 

FALSE  PRETE  *  and  statements. 

Law.  False  represen  •  ^  t0  obtain 

made  with  a  fran  ^  and  merchandise.” 
“  money,  g00^’?  Turner,  Inst.  n.  2308. 
with  intent  to  cheat.  circum- 

JJTSSSZfS*  which  it  no, 
true.  19  Bick-  184' 
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The  pretence  must  relate  to  past  events. 
Any  representation  or  assurance  in  relation  to 
a  future  transaction  may  be  a  promise,  or 
covenant,  or  warranty,  but  cannot  amount  to 
a  statutory  false  pretence;  19  Pick.  185;  3 
Term,  98.  It  must  be  such  as  to  impose 
upon  a  person  of  ordinary  strength  of  mind; 

3  Hawks,  620;  4  Pick.  178;  and  this  will 
doubtless  be  sufficient ;  11  W  end.  557.  But, 
although  it  may  be  difficult  to  restrain  false 
pretences  to  such  as  an  ordinarily  prudent 
man  may  avoid,  yet  it  is  not  every  absurd  or 
irrational  pretence  which  will  be  sufficient. 
See  14  Ill.  348  ;  17  Me.  211 ;  2  East,  PI.  Cr. 
828;  1  Den.  Cr.  Cas.  592;  Russ.  &  R.  127  ; 

2  Pars.  317;  9  Phila.  594.  It  is  not  neces¬ 
sary  that  all  the  pretences  should  be  false,  if 
one  of  them,  per  sey  is  sufficient  to  constitute 
the  offence;  14  Wend.  547.  And  although 
other  circumstances  may  have  induced  the 
credit,  or  the  delivery  of  the  property,  yet  it 
will  be  sufficient  if  the  false  pretences  had 
such  an  influence  that  without  them  the  credit 
would  not  have  been  given  or  the  property 
delivered;  11  Wend.  557  ;  14  id.  547.  The 
false  pretences  must  have  been  used  before 
the  contract  was  completed;  13  Wend.  311  ; 
14  id.  546. 

The  question  is  modified  in  the  different 
states  by  the  wording  of  the  statutes,  which 
varv  from  each  other  somewhat.  It  may  be 
laid  down  as  the  general  rule  of  the  interpre¬ 
tation  of  the  words  “by  any  false  pretence,” 
which  are  in  the  statutes,  that  wherever  a 
person  fraudulently  represents  as  an  existing 
fact  that  which  is  not  an  existing  fact,  and  so 
gets  money,  etc.,  that  is  an  offence  within  the 
acts.  See  1  Den.  Cr.  Cas.  559  ;  3  C.  &  K. 
98 ;  22  Penn.  253. 

There  must  be  an  intent  to  cheat  or  de¬ 
fraud  some  person  ;  Russ.  &  R.  317  ;  1  Stark. 
396.  This  may  be  inferred  from  a  false  re¬ 
presentation ;  13  Wend.  87.  The  intent  is 
all  that  is  requisite :  it  is  not  necessary  that 
the  party  defrauded  should  sustain  any  loss ; 
11  Wend.  18;  1  C.  &  M.  516,  537  ;  4  Pick. 


177.  See,  generally,  2  Bish.  Cr.  Law,  §§ 
409  et  seq.;  19  Pick"  179;  8  Blackf.  330;  24 
Me.  77;  5  Ohio  St.  280;  4  Barb.  151  ;  7 
Cox,  Cr.  Cas.  131;  8  id.  12;  16  Am.  Law 
Reg.  (n.  8.)  321. 

FALSE  RETURN.  A  return  made  by 
the  sheriff,  or  other  ministerial  officer,  to  a 
writ,  in  which  is  stated  a  fact  contrary  to  the 
truth,  and  injurious  to  one  of  the  parties  or 
some  one  having  an  interest  in  it. 

In  this  case  the  officer  is  liable  for  damages 
to  the  party  injured ;  2  Esp.  475.  See  Falso 
Retorno  Bkkvium. 

FALSE  TOKEN.  A  false  document  or 
sign  of  the  existence  of  a  fact, — in  general 
U'ed  for  the  purpose  of  fraud.  See  2  Starkie, 
Ev.  563  ;  1  Bish.  Cr.  Law,  585. 

FALSEHOOD.  Any  untrue  assertion  or 
proposition.  A  wilful  act  or  declaration  con¬ 
trary  to  the  truth. 

It  docs  not  always  and  necessarily  imply  a  lie 


or  wilful  untruth,  but  is  generally  used  in  t h 
second  sense  here  given.  It  is  committed  either 
by  the  wilful  act  of  the  party,  or  by  dissimulal 
tion,  or  by  words.  It  is  wilful,  for  example,  when 
the  owner  of  a  thing  sells  it  twice,  by  different 
contracts,  to  different  individuals,  unknown  to 
them  ;  for  in  this  the  seller  must  wilfully  declare 
the  thing  is  liis  own  when  he  knows  that  it  is  not 
so.  It  is  committed  by  dissimulation  when  a 
creditor,  having  an  understanding  with  his  for¬ 
mer  debtor,  sells  the  land  of  the  latter  although 
he  has  been  paid  the  debt  which  was  due  to  him. 
Falsehood  by  wTord  is  committed  when  a  witness 
swears  to  what  he  knows  not  to  be  true.  See 
Rose.  Cr.  Ev.  362. 

FALSIFY.  In  Chancery  Practice.  To 

prove  that  an  Item  in  an  account  before  the 
court  as  complete,  which  is  inserted  to  the 
debit  of  the  person  falsifying,  should  have 
been  omitted. 

When  a  bill  to  open  an  account  has  been 
filed,  the  plaintiff  is  sometimes  allowed  to 
surcharge  and  falsify  such  account;  and  if 
any  thing  has  been  inserted  that  is  a  wrong 
charge,  he  is  at  liberty  to  show  it ;  and  that 
is  a  falsification.  2  Ves.  565;  11  Wheat. 
237.  See  Surcharge. 

In  Criminal  Law.  To  alter  or  make 
false. 

The  alteration  or  making  false  a  record  is 
punishable  at  common  law  by  statute  in  the 
states,  and,  if  of  records  of  the  United  States 
courts,  by  act  of  congress  ot  April  30,  1790. 

1  Story,  Laws,  86. 

In  Practice.  To  prove  a  thing  to  be  false. 
Co.  Litt.  104  b. 

FALSING.  In  Scotch  Law.  Making 
or  proving  false.  Bell,  Die. 

FALSING  OF  DOOMS.  In  Scotch 
Law.  Protesting  against  a  sentence  and 
taking  an  appeal  to  a  higher  tribunal.  Bel , 

Diet. 

An  action  to  set  aside  a  decree.  Skene. 
FALSO  RETORNO  BREVIUM  (L- 
I>ut.).  In  Old  English  Law.  The  name 
of  a  writ  which  might  have  been  sued  cm 
against  a  sheriff  for  falsely  returning  writ>. 
Cunningham,  Law  Diet. 

FAMILIA  (Lat.).  In  Roman  Law.  A 
family. 

This  word  had  four  different  acceptations  in  the 

Roman  law.  In  the  first  and  most  restncieu 
sense  it  designated  the  paterfamilias,  .  ®  t  i 
his  children,  and  other  descendants  subjec 
paternal  power.  In  the  second  and  more  enia  ^ 
sense  it  comprehended  all  the  agnates,  1  . 

to  say,  all  the  different  families  who  woulQ  » 
be  subject  to  the  paternal  authority  ol  a 
mon  chief  if  he  were  still  living.  Here 
the  same  meaning  as  agnatio .  In  a  third  a  t 
tation  it  comprises  the  slaves  and  those  w  , 
in  mancipio  of  the  chief, — although  cons 
only  as  things,  and  without  any  tie  of  r<l  ne 
ship.  And,  lastly,  it  signifies  the  whole  for  j 
or  patrimony  of  the  chief.  See  1  atei  - 
ilias  ;  1  Ortolan,  28.  .. 

In  Old  English  Law.  A  household.  A 
the  servants  belonging  to  one  master. 
Cange;  Cowel.  A  sufficient  quantity  o  <l 
to  maintain  one  family.  The  same  quan  \ 
of  land  is  called  sometimes  mansa  (a  niansi 
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Du  Cange;  Cunningham, 
f(0lia:^.  Cowel ;  Creasy,  Church  llist. 

U*  ZrrrS  BRClSCUNDiE  (Lat.).  In 
^0liU  Au  action  which  lay  tor  any  of 
Civil  Ija^-  foJ.  tbe  division  of  what  fell  to 

tl>e  c<i*  T;! niieritancc.  Stair,  Inst.  1.  1,  tit.  7, 
them  b}  1 


* 10  MILY  Father,  mother,  and  children. 
i,f ff  individuals  who  live  under  the  au- 
•/  of  another,  including  the  servants  of 
thontv  tjie  reiations  who  descend 

fJf’Vmmon  ancestor  or  who  spring  from 
Samoa  root.  La.  Code,  art.  3522,  no.  16  ; 

9  The  term  as  used  in  connection  with  hotne- 
cteid  and  exemption  laws  is  important.  See 
*  full  discussion  of  the  cases  in  Thomps. 
Homest  &  Ex.  It  is  said  to  mean,  in  the 
Texas  constitution,  “  every  collective  body  of 
persons  living  together  within  the  same  curtil- 
L  subsisting  in  common,  directing  their  at¬ 
tention  to  a  common  object — the  promotion  of 
their  mutual  interests  and  social  happiness.” 

31  Tex.  680.  “  A  family  is  the  collective 

body  of  persons  who  live  in  one  house,  under 
one  head  or  manager ;”  52  Iowa,  431 ;  53  id 
706  ;  s.  c.  36  Am.  Rep.  248  (and  note). 

The  meaning  of  the  term  is  usually  a  matter 
of  statutory  or  constitutional  interpretation. 

A  widower  with  whom  lived  his  son  and  son’s 
wife  aud  a  household  servant  is  the  head  of  a 
family ;  52  Iowa,  43 1 .  An  unmarried  woman 
keeping  house  and  taking  care  of  two  children 
oi  a  deceased  sister  is  the  head  of  a  family  ; 
53  id.  706;  s.  c.  36  Am.  Rep.  248.  A 
widower  without  children,  who  takes  his 
mother  to  live  with  him,  is  the  head  of  a 
family ;  li  Iowa,  104.  A  widower  and 
grown-up  daughter  constitute  a  family;  14 
now.  Pr.  521.  An  unmarried  man  who  suc- 
.  s  his  father  in  taking  care  of  his  minor 
sisters  may  be  deemed  the  head  of  a  family  ; 

.rk- 058.  So  of  an  unmarried  man  sup¬ 
porting  his  widowed  sister  and  her  small  chil- 
20  Mo.  75;  and  of  an  unmarried  man 
l  0se  widowed  sister  lived  with  him  ant 
,pP  his  house;  per  Dillon,  Circ.  J.  See 
"0l?ps.  Homest.  &  Eq.  §  59.  So  of  an  un- 
47 p! I  Wonaan  with  her  illegitimate  child; 
fan.;i<l‘  But  n°t  of  a  man  who  has  no 
ln‘\i  ^  ^a*  ;  10  Allen,  425. 

mi).,  T  constri*ction  of  wills,  the  word  fa 
svno’nWleU  aPPhied  to  personal  property,  is 
mav  Ul0us  with  kindred ,  or  relations.  It 
Nation' ^heless,  be  confined  to  particular 
be  ei)i 13  the  context  of  the  will,  or  may 
in  some  „  so  that  the  expression  may 

and  in  mcan  children,  or  next  of  kin, 
•iiarriag  U?tS  may  even  include  relations  by 
that  w  ' kas  been  more  commonly  heh 
caj  .  :lre  not  included  in  the  term  ;  8 
115 ;  1  H;  2  73 ;  1  Roper,  Leg 

i !  o  •  Sunni  frw  anr 


shall  not  go  “  out  of  tl  r.  • 
descent  to  the  issue  of  th!*"1  '  ’  restr'icts  the 
L-  481.  See  Legatfp  n?CeKslori  3  N- 

family  arra^'  50- 16- 195- *• 

agreement  made  between  ^^.NTS-  An 
son,  or  children,  or  between  brothm"  to  V* 
pose  of  property  in  a  different  min.’  *  <|1S* 
which  would  otherwise  take  place  °tbat 
In  these  cases,  frequently,  the  mere  relation 
of  the  parties  will  give  effect  to  bargains 
otherw,se  without  adequate  consideration  “ 
Chitty,  Pr.  67 ;  1  Turn.  &  R.  13. 

FAMILY  BIBLE. 


;i  2  v;r;:  ^uppl.  to  Ves.  365,  notes  6  an«l 
>leA110;  17  id-  255  ;  3  East,  172 ;  5 
°’u<ie  a  126  ’  11  F«'ge,  159;  it  may  i 
39.  a  le  as  well  as  children;  8  Allen, 
atute  providing  that  real  estate 


&  R.  13. 

A  Bible  containing 
a  record  of  the  births,  marriages,  and  deaths 
of  the  members  of  a  family. 

An  entry  by  a  father,  made  in  a  Bible, 
stating  that  Peter,  his  eldest  son,  was  born 
in  lawful  wedlock  of  Maria,  his  wife,  at  a 
time  specified,  is  evidence  to  prove  the  legiti¬ 
macy  of  Peter;  4  Campb.  401.  But^the 
entry  in  order  to  be  evidence  must  be  an 
original  entry;  and,  when  it  is  not  so,  the 
oss  of  the  original  must  be  proved  before  the 
copy  can  be  received;  6  S.  &  R.  135.  See 
10  Watts,  82. 

A  family  Bible,  containing  entries  of  family 
incidents,  where  the  parties  who  made  the 
entries  are  dead,  will  be  received  in  evidence ; 
Whart.  Ev.  §  219;  L.  II.  1  Ex.  255;  30 
Iowa,  301  ;  53  Ga.  535.  See  11  Cl.  6c  I. 
85.  In  order  to  make  an  entry  evidence  as 
to  the  birth  or  death  of  a  child,  it  must  be 
shown  that  the  entry  is  in  the  handwriting  of 
a  parent;  30  Iowa,  301. 

FAMILY  MEETINGS  (called,  also, 
family  councils).  ,  ,  g 

of  such  minors  or  other  P^°"cmbeIS  of  the 

The  appointment  «  ««  •  ,  The 

family  meeting  "“^JVXted  from 
relations  of/r!“bciliaKd  in  the  parish  m 
among  those  1  eld .  the  relations  are 

which  the  meeting  tf  b  ^  .  ity>  begm- 

selected  accoi  dn  *  qq  relation  is  pre* 

ning  with  the  nearest-  x  Mine  degree ; 

ferred  to  the  connection  1^  degree  the 

and  among  relations  j  ulldcr.tutor  must 
eldest  U  preferred-  -the  N.  8.  «5- 
•dso  be  present.  6 /'iaf  , ,  before  a  justice 

The  family  ®c®^!  public,  aPP°jnf  for  { 
the  fudge  for  the  I>“rP^;ta,io„s  dehyen'd 

fcLh,yn.;<'>'?^t;e  day  appointed^ 

least  three  day,  before 

ing  is  held;  <®F'£ pledge  to*  1  J  ,  nr0 

a  particular  I 


FAMOSUS  LIBELLUS 
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father 


cause  the  members  of  the  family  meeting  to 
sign  it,  if  they  know  how  to  sign,  and  must 
sign  it  himself,  and  deliver  a  copy  to  the 
parties  that  they  may  have  it  homologated. 
La.  Civ.  Code,  art.  305-311 ;  Code  Civ.  b.  1, 
tit.  10.  c.  2,  s.  4. 


FARM  LET.  Technical  words  in  1 1 
creating  a  term  for  Years.  Coke  1 .7®?* 
2  Mod.  250 ;  1  Washb.  R.  Pr.  Index,  /  t^; 

T1FA?iM*-°UT;  +1  T°  ri  Ilt  f°r  a  Certain  term 
Ihe  collection  oi  the  revenue  among  tl«,.  n 

mans  was  farmed  out.  p  l0* 


FAMOSUS  LIBELLUS  (Lat.).  Among 
the  civilians  these  words  signified  that  species 
of  injuria  which  corresponds  nearly  to  libel 
or  slander. 


FANEGA.  In  Spanish  Law.  A  mea¬ 
sure  of  land,  which  is  not  the  same  in  every 
province.  Diccionario  de  la  Acad. ;  2  White, 
Recop.  49.  In  Spanish  America,  the  fanega 
consisted  of  six  thousand  four  hundred  square 
varas,  or  yards.  2  White,  Recop.  138. 


FARDEL.  The  fourth  part  of  a  yard- 
land.  Spelman,  Gloss.  According  to  others, 
the  eighth  part.  Noy,  Complete  Lawyer,  57  ; 
Cowel.  See  Cunningham,  Law  Diet. 

FARE.  A  voyage  or  passage.  The  money 
paid  for  a  voyage  or  passage.  The  latter  is 
the  modern  signification.  1  Bouvier,  Inst.  n. 
1036.  See  Ticket. 

FARM.  A  certain  amount  of  provision 
reserved  as  the  rent  of  a  messuage.  Spel¬ 
man,  Gloss. 

Rent  generally  which  is  reserved  on  a  lease ; 
when  it  was  to  be  paid  in  money,  it  was 
called  blanche firme.  Spelman,  Gloss;  2Bla. 
Com.  42. 

A  term.  A  lease  of  lands  ;  a  leasehold  in¬ 
terest.  2  Sharsw.  Bla.  Com.  17;  1  Reeve, 
Hist.  Eng.  Law,  301,  n. ;  6  Term,  532 ; 
2  Chitty,  PI.  879,  n.  e.  The  land  itself,  let 
to  farm  or  rent.  2  Bla.  Com.  368. 

A  portion  of  land  used  for  agricultural 
purposes,  either  wholly  or  in  part.  18  Pick. 
553  ;  2  Binn.  238. 


It  is  usually  the  chief  messuage  in  a  village 
or  town  whereto  belongs  great  demesue  of  all 
sort.  Cowel ;  Cunningham,  Law  Diet. ;  Termes 
<le  la  Ley. 

A  large  tract  or  portion  of  land  taken  by  a 
lease  under  a  yearly  rent  payable  by  the  tenant. 
Tomlin,  Law  Diet. 

From  this  latter  sense  is  derived  its  common 
modern  signification  of  a  large  tract  used  for 
cultivation  or  other  purposes,  as  raising  stock, 
whether  hired  or  owned  by  the  occupant,  includ¬ 
ing  a  messuage  with  out-buildings,  gardens, 
orchard,  yard,  etc.  Plowd.  195 ;  Touchst.  93. 

In  American  law,  the  word  has  almost  exclu¬ 
sively  this  latter  meaning  of  a  portion  of  land 
used  for  agricultural  purposes,  either  wholly  or  in 
part.  2  Binn.  238  ;  18  Pick.  553  ;  0  Mete  5“Q  • 
2  Hill.  R.  P.  338  et  seq.  ’  etc-  ’ 


By  the  conveyance  of  a  farm  will  pass  a 
messuage,  arable  land,  meadow,  pasture 
wood,  etc.  belonging  to  or  used  with  it’ 
Co.  Litt.  5  a  ;  Shepp.  Touchst.  93  ;  4  Cruise 
Dig.  321 ;  Brooke  Abr.  Grants ,  155;  Plowd' 


In  a  will,  the  word  farm  may  pass  a  free 
hold,  if  it  appear  that  such  was  the  intention 
of  the  testator;  6  Term.  345;  9  East  44s 
See  6  East,  604,  n.;  8  id.  339;  1  Jarman 
Wills,  Perkins  ed.  609.  an> 


FARMER.  The  lessee  of  a  farm  jt  • 
said  that  every  lessee  for  life  or  years,  althoJh 
it  be  but  of  a  small  house  and  land,  is  called 
farmer.  This  word  implies  no  mvsterv  ex 
cept  it  be  that  of  husbandman.  Cunningham" 
Law  Diet.;  Cowel;  3  Sharsw.  Bla.  Com’ 
318. 


In  common  parlance,  and  as  a  term  of  de¬ 
scription  in  a  deed,  farmer  means  one  who 
cultivates  a  farm,  whether  he  owns  it  or  not. 
There  may  also  be  a  farmer  of  the  revenue  or 
of  other  personal  property  as  wadi  as  lands. 
Plowd.  195;  Cunningham,  Law.  Diet. 

FARRIER.  One  who  takes  upon  himself 
the  public  employment  of  shoeing  horses. 

Like  an  innkeeper,  a  common  carrier,  and 
other  persons  who  assume  a  public  employ¬ 
ment,  a  farrier  is  bound  to  serve  the  public  as 
far  as  his  employment  goes,  and  an  action  lies 
against  him  for  refusing,  when  a  horse  is 
brought  to  him  at  a  reasonable  time  for  such 
purpose,  if  he  refuses;  Oliphant,  Horses,  131 ; 
and  ho  is  liable  for  the  unskilfulness  of  himself 
or  servant  in  performing  such  work ;  1  Bla. 
Com.  431;  but  not  for  the  malicious  act  of 
the  servant  in  purposely  driving  a  nail  into 
the  foot  of  the  horse  with  the  intention  ot 
laming  him ;  2  Salk.  440 ;  Hanover,  Horses, 
215. 

FARVAND.  Standing  by  itself,  this  word 
signifies  “passage  by  sea  or  water.”  In 
charter-parties,  it  means  voyage  or  passage  by 
water.  18  C.  B.  880. 


FAS  (Lat.).  Right;  justice.  Calvinus, 
Lex. ;  3  Bla.  Com.  2. 

FAST  ESTATE.  Real  property.  A 
term  sometimes  used  in  wills.  6  Johns.  18a; 
9  N.  Y.  502. 

FASTERMANNES.  Securities.  Bonds- 
men.  Spelman,  Gloss. 

FATHER.  He  by  whom  a  child  is  be- 
gotten. 

By  law  the  father  is  bound  to  support  Ins 
infant  children,  if  of  sufficient  ability,  oven 
though  they  have  property  of  their  own ; 
Brown,  Ch.  887;  4  id.  224;  2  Cox, 

223;  4  Mass.  97;  5  Rawle,  328;  6  Ind.  6*  ; 
Contra ,  5  Abb.  N.  Cas.  224  ;  but  if  the  father 
be  without  means  to  maintain  and  educate  ns 
children  according  to  their  future  expectations 
in  life,  courts  of  equity  will  make  an  mlo" 
ance  for  these  purposes  out  of  the  income 
their  estates,  and,  in  an  urgent  case,  wnl  eve1 
break  into  the  principal;  19  Ala.  n.  s.  » 

1  Ves.  Ch.  160;  1  P.  Wins.  498  ;  2  id.  22;  4 
Sandf.  568;  4  Johns.  Ch.  100;  2  Ired- 

2  Ashm.  332 ;  5  II.  I.  269  ;  1  Coop.  bq- 
The  father  is  not  bound,  without  some 

!  ment,  to  pay  another  for  maintaining  then, 


father 
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bound  by  their  con- 

9  C',  even  for  necessaries,  unless  an  actual 
tracts,  e\<-  ,  clear  omission  of  lus 

ih  necessaries ;  2  Stark. 
duty  on  Enc  L.  &  Eq.  281  ;  10  Barb.  483  ; 

501L  fiS4  15  Ark.  137;  3  N.  H.  270;  2 
l4  M  Sun1  287 ;  18  Ga.  457  ;  Ewell,  Lead. 
®rad*;i  u  •  or  unless  he  sutlers  them  to  re- 
U'-  ° '.’i  with  their  mother,  or  forces  them 
from  homely  *  hard  usage;  3  Day,  37;  but, 
-ecially  in  America,  very  slight  evidence 
Z  sometimes  warrant  the  confidence  that  a 
contract  for  the  infant’s  necessaries  is  sanc¬ 
tioned  by  the  father ;  Sehouler,  Dorn.  Rcl. 

32?;  thus  he  is  held  bound  where  he  knows 
the  circumstances  and  does  not  object ,  2  b 
Yt.  9;  12  Met.  343;  29  Tex.  135;  see 
Parent;  Mother.  Where  the  court  takes 
awav  from  the  father  the  care  and  custody  ot 
the  children,  chancery  directs  maintenance  out 
of  their  own  fortunes,  whatever  may  be  their 
father’s  circumstances  ;  2  Russ.  1  ;  Macphers. 

Inf.  224.  The  obligation  ot  the  father  to 
maintain  the  child  ceases  as  soon  as  the  child 
becomes  of  age,  however  wealthy  the  lather 
may  be,  unless  the  child  becomes  chargeable 
to  the  public*,  as  a  pauper ;  1  Ld.  Raym.  699. 
The  obligation  also  ceases  during  the  minority 
of  the  child,  if  the  child  voluntarily  abandons 
the  home  of  his  father,  either  for  the  purpose 
of  seeking  his  fortune  in  the  world  or  to  avoid 
parental  discipline  and  restraint;  16  Mass. 

28;  4  111.  179;  14  Ala.  435.  . 

During  the  lifetime  of  the  father,  he  is 
guardian  by  nature  or  nurture  of  his  children. 

As  such,  however,  he  has  charge  only  of  t  le 
person  of  the  ward,  and  no  right  to  the  con¬ 
trol  or  possession  either  of  his  real  or  persona 
estate;  7  Cow.  36;  7  Johns.  Gh.  3;  3  )c  • 
213  ;  14  Ala.  388.  As  to  the  father  s  right 
to  the  custody  of  his  children,  see  Custody. 
The  rights  of  the  father,  while  Ins  children 
remain  in  his  custody,  are  to  have  aut  101  i  ) 
over  them,  to  enforce  all  his  lawful  commands, 
and  to  correct  them  with  moderation  oi  is 
obedience ;  2  Humphr.  283  ;  and  these  rights^ 
the  better  to  accomplish  the  purposes  o  1 
education,  he  may  delegate  to  a  tu  or  - 
structor;  2  Kent,  205.  He  way  maintain  mi 
action  for  the  seduction  of  his  daug  i  > 
any  injury  to  the  person  ot  his  child  so  long 
as  he  has  a  right  to  its  services;  5  East,  4 7  , 

2  M.  &  W.  539;  13  Graft  726  ;  6  Ind.  26  , 
Were  75*  24  Wend.  429;  7  Watts,  04, 
A  fact  that  a  child  by  her  fat her atsaca 

injury,  does  not  bar  a  ;1d  b  the  same 

him  for  loss  or  ■^0C^SSaiJftbe  father 
injury  •  125 'Mass.  130.  ea/nings  of  his 

is  entitled  to  the  scrv  ices  .  *  tw 

children  during  their  .  4  ^fas.  380 ; 

remain  members  ot  1  •  *ia  N  6#  14  • 

7  Mass.  145 ;  2Gray»2o7,  17  A  ^  of 

£?*  ^Cy*rfE.V^.  39;  7  Cow  92  ; 
his  children  ,  Humphr.  104  ;  7  S.  & 

14  Ala.  N.  s.  75.5,  11  •  .  .14.  21  Penn 

R.  207*.  2  Vt.  290;  29  id.  514, 


relinquished  this  right  if  he  abandoned  or 
neglects  to  support  and  educate  his  children ; 
Ware,  462 ;  3  Barb.  115;  6  Ala.  N.  s.  501 ; 
15  Mass.  272;  but  where  a  father  verbally 
agrees  that  his  daughter  shall  reside  in  a 
stranger’s  house  as  a  servant,  he  does  not 
thereby  surrender  his  parental  control,  so  as 
to  bar  his  right  to  recover  for  her  seduction ; 

86  Pefin.  358.  .  . 

A11  agreement  of  the  father,  by  which  Ins 
minor  child  is  put  out  to  service,  ceases  to  be 
binding  upon  the  child  after  the  father’s  death, 
unless  made  by  indentures  of  apprenticeship  ; 
34  N.  H.  49.  The  power  of  the  father  ceases 
on  tlie  arrival  of  his  children  at  the  age  of 
twenty- one ;  though  it  niter  that  age  they 
continue  to  live  in  the  father’s  family,  they 
will  not  be  allowed  to  recover  for  their  ser¬ 
vices  to  him  upon  an  implied  promise  ot  pay¬ 
ment  ;  3  Penn.  473 ;  33  N.  11.  581 ;  22  Mo, 
439  ;  6  Ind.  60  ;  10  111.  296. 

A  step-father  is  not  bound  to  support  ana 
educate  his  step-children,  nor  is  he  entitled  to 
their  custody,  labor,  or  earnings,  unless  be  as¬ 
sumes  the  relation  of  pareut;  “Barb.  224; 
19  Penn.  360;  18  Ill.  46;  1  Busb.  110;  3 
Y.  312;  Sehouler,  Dom.  llel.  321. 
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>7and2be  will  be  presumed  to  have  thus 


FATHOM.  A  measure  of  length,  equal 
to  six  feet. 

The  word  is  probably  derived  from  the  Teutonic 
word  fad,  which  signifies  the  thread  or  yarn 
drawn  out  in  spinning  to  the  length  of  the  arm, 
before  it  is  run  upon  the  spindle.  Webster, 
Minsheu. 

FATUOUS  PERSON.  One  entirely 
destitute  of  reason:  is  qui  omnino  desipit. 
Erskine,  Inst.  b.  1,  tit.  7,  s.  48. 

FAUBOURG.  A  district  or  part  of  a 
town  adjoining  the  principal  city  :  as  a  iau- 
bourg  of  New  Orleans.  18  La.  286. 

FAUCES  TERR.®  (Lat.  jaws  of  the 
land)  Projecting  headlands  or  promontories, 
including  arms  of  the  sea.  Such  arms  of  the 
sea  are  said  to  be  inclosed  within  the  fauces 
terra ,  in  contradistinction  to  the  open  sea  ;  1 
Kent,’  367.  Where  these  fauces  approach  so 
near  that  a  man  standing  on  one  shore  can 
discern  what  another  man  is  doing  on  the 
other  shore,  the  water  inclosed  is  infra  corpus 
comitatum  (within  the  body  of  the  county)  ; 
Andr.  231 ;  Co.  4th  Inst.  140 ;  2  East,  PL 
Cr.  804 ;  5  Wheat.  106 ;  5  Mas.  290 ;  1 
Stor.  259.  See  Creek  ;  Arm  of  the  Sea. 

FAULT.  A11  improper  act  or  omission, 
which  arises  from  ignorance,  carelessness,  or 
negligence.  The  act  or  omission  must  not 
have  been  meditated,  and  must  have  caused 
some  injury  to  another.  LeQ.  El£m.  §  783. 
See  Dolus  ;  Negligence;  1  Miles,  40. 

Gross  fault  or  neglect  consists  in  not  ob¬ 
serving  that  care  towards  others  which  a  man 
the  least  attentive  usually  takes  ot  his  own 
affairs.  Such  fault  may,  in  some  cases,  afford 
a  presumption  of  fraud,  and  in  very  gross 
cases  it  approaches  so  near  as  to  be  almost 
undistinguisliable  from  it,  especially  when  the 
facts  seem  hardly  consistent  with  an  honest 
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intention.  But  there  may  be  a  gross  fault 
without  fraud;  2  Stra.  1099;  Story,  Bailrn. 
§§  18—22 ;  Toullier,  1.  3,  t.  3,  §  2S1. 

Ordinary  fault  consists  in  the  omission  of 
that  care  which  mankind  generally  pay  to 
their  own  concerns ;  that  is,  the  want  of  or¬ 
dinary  diligence. 

A  slight  fault  consists  in  the  want  of  that 
care  which  very  attentive  persons  take  of 
their  own  affairs.  This  fault  assimilates  it¬ 
self  to,  and  in  some  cases  is  scarcely  distin¬ 
guishable  from,  mere  accident  or  want  of  fore¬ 
sight. 

This  division  has  been  adopted  by  common 
lawyers  from  the  civil  law.  Although  the  civi¬ 
lians  generally  agree  in  this  division,  yet  they  are 
not  without  a  difference  of  opinion.  See  Potliier, 
Observation  generate  sur  le  pr&edent  Traits,  et 
sur  le6  suivants,  printed  at  the  end  of  his  Traill 
des  Obligations,  where  he  cites  Accursus,  Alciat, 
Cujas,  Duaren,  D’Avezan,  Yiuuius,  and  Heinec- 
cius,  in  suport  of  this  division.  On  the  other  side 
the  reader  is  referred  to  Tliomasius,  tom.  2,  Dis- 
sertationem,  page  1006  :  Le  Brun,  cited  by  Jones, 
Bailin.  27 ;  and  Touiller,  Droit  Civil  Francais, 
liv.  3,  tit.  3,  §  231. 

These  principles  established,  different  rules 
have  beeu  made  as  to  the  responsibilities  of 
parties  for  their  faults  in  relation  to  their  con¬ 
tracts.  They  are  reduced  by  Potliier  to 
three. 

First.  In  those  contracts  where  the  party 
derives  no  benefit  from  his  undertaking,  he  is 
answerable  only  for  his  gross  faults. 

Second .  In  those  contracts  where  the  parties 
have  a  reciprocal  interest,  as  in  the  contract 
of  sale,  they  are  responsible  for  ordinary 
neglect. 

Third.  In  those  contracts  where  the  party 
receives  the  only  advantage,  as  in  the  case  of 
loan  for  use,  he  is  answerable  for  his  slight 
fault ;  Potliier,  Observ.  G6n6r.de ;  Trait6  des 
Oblig.  §  142;  Jones,  Bailm.  119;  Story, 
Bailm.  12.  See,  also,  Ayliffe,  Pand.  108; 
La.  Civ.  Code,  3522;  1  Comyns,  Dig.  413; 
5  id.  184;  Weskett,  Ins.  870.  But  see  as  to 
degrees  of  negligence,  Degrees;  Bailment. 

FAUTOR.  In  Spanish  Law.  Accom¬ 
plice  ,  the  person  who  aids  or  assists  another 
in  the  commission  of*  a,  crime. 


FAUX.  In  French  Law.  A  falsifica¬ 
tion  or  fraudulent  alteration  or  suppression  of 
a  thing  by  words,  by  writings,  or  by  acts 
without  either.  Biret,  Vocabularie  des 
Codes. 


Six 


Touiller  says  (tom.  9,  n.  188),  “  Faux  ma 
understood  in  three  ways  :  in  its  most  extei 
sense,  it  is  the  alteration  of  truth,  with  or  v 
out  intention ;  it  is  nearly  synonymous  with  lv 
in  a  less  extended  sense,  it  is  the  alteratic 
truth,  accompanied  with  fraud,  mulatto  veri 
cum  dolo  facta  ;  and  lastly,  in  a  narrow,  or  ru 
the  legal,  sense  of  the  word,  when  it  ’i8  a  Q 
tion  to  knowr  if  the  faux  be  a  crime,  it.  jg 
fraudulent  alteration  of  the  truth  in  those  c 
ascertained  and  punished  by  the  law.” 
Crimen  Falsi. 


FAVOR.  Bias;  partiality;  lenity;  pre. 
judiee.  r 

The  grand  jury  are  sworn  to  inquire  into 


all  offences  which  have  been  committed  „  i 
into  all  violations  of  law,  without  fear  ft  J? 
or  a  flection.  See  Grand  Jury  v/hZ  ' 
juror  is  influenced  by  bias  or  prejudice  * 
that  there  is  not  sufficient  ground  for  a  nrin 
cipal  challenge,  he  may  nevertheless  be  chal 
lenged  for  favor.  See  Challenge  ;  Bacon* 
Abr.  Juries ,  L;  Dig.  50.  17.  156.  4;  7  p„t 
160.  ’  u- 

FEALTY.  That  fidelity  which  every  man 
who  holds  lands  of  another  owes  to  him  nf 
whom  he  holds. 


Under  the  feudal  system,  every  owner  of  lands 
held  them  of  6ome  superior  lord,  from  whom  or 
from  whose  ancestors  the  tenant  had  received 
them.  By  this  connection  the  lord  became  bound 
to  protect  the  tenant  in  the  enjoyment  of  the  laud 
granted  to  him ;  and,  on  the  other  hand,  the  tenant 
was  bound  to  be  faithf  ul  to  his  lord  and  to  defend 
him  against  all  his  enemies.  This  obligation  was 
called  fidelitas,  or  fealty  ;  1  Bla.  Com.  263 ;  2  id. 
86  ;  Co.  Litt.  67  b ;  2  Bouvier,  Inst.  n.  1566. 

This  fealty  was  of  two  sorts :  that  which  is 
general,  and  is  due  from  every  subject  to  his 
prince;  the  other  special,  and  required  of  such 
only  as  in  respect  of  their  fee  are  tied  by  this 
oath  to  their  landlords  ;  1  Bla.  Com.  367 ;  Cowel. 

The  oath  or  obligation  of  lealty  was  one  of  the 
essential  requisites  of  the  feudal  relation ;  2 
Sharsw.  Bla.  Com.  45,  86;  Littleton,  §§  117, 
131;  Wright,  Ten.  35;  Termes  de  la  Ley;  1 
Washb.  R.  P.  19.  Fealty  was  due  alike  Irom 
freeholders  and  tenants  for  years  as  an  incident 
to  their  estates  to  be  paid  to  the  reversioner; 
Co.  Litt.  67  b.  Tenants  at  will  did  not  have 
fealty ;  2  Burton,  R.  P.  395,  n. ;  1  Washb.  R.  P. 
371.  ’ 

It  has  now  fallen  into  disuse,  and  is  no  longer 
exacted;  3  Kent,  510;  Wright,  Ten.  35,  55; 
Cowel. 


FEAR.  In  Criminal  Law.  Dread  ;  con¬ 
sciousness  of  approaching  danger. 

*  Fear  in  the  person  robbed  is  one  of  the  in¬ 
gredients  required  to  constitute  a  robbery  iioin 
the  person  ;  and  w  ithout  this  the  felonious 
taking  of  the  property  is  a  larceny.  It  is 
not  necessary  that  the  owner  of  the  property 
should  be  in  fear  of  his  own  person ;  but  fear 
of  violence  to  the  person  of  his  child  ;  2  East, 
PI.  Cr.  718;  or  to  his  property ;  id.  731;  2 
Russ.  Cr.  72;  is  sufficient;  2  Ituss.  Cr.  71- 
BO.  See  Puttjng  in  Fear;  Ayliffe,  Pand. 
tit.  12,  p.  106;  Dig.  4.  2.  3.  6. 

FEASTS.  Certain  established  periods  in 
the  Christian  church.  Formerly  the  days  of 
the  feasts  of  saints  were  used  to  indicate  the 
dates  of  instruments  and  memorable  events. 
8  loullier,  n.  81.  These  were  used  in  Eng¬ 
land,  there  they  had  Easter  term,  Hilary 
term,  etc.,  until  the  judicature  act  went  into 
operation  November  2,  1875,  when  the  divis¬ 
ion  ot  the  legal  year  into  terms  was  abolished 
so  far  as  concerned  the  administration  of  jus¬ 
tice. 


x  LblALES.  Amongst  the  ancient  Ro¬ 
mans,  that  order  of  priests  who  discharged 
tne^  duties  of  ambassadors.  Subsequently 
t  lcir  duties  appear  to  have  related  more  par- 
icularlv  to  the  declaring  war  and  peace.  Cal- 
vmus,  Lex.  °  r 
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"^RAL  a  term  commonly  used  to 
FEDE  kvruQ  or  compact  between  two  or 

mT  tW  United  States  the  central  govern- 
In.  5 'the  Union  is  federal.  The  constitu- 

S  «  doV  “*» fOTm  »,mor,!  P"rfe,f 

tl0.“  n»  am0„«l  the  states,  for  the  purpose  of 
Xrotecttat  au.l  for  the  promotion  ot  their 
nuitual  happiness.  .  Freeman  s  Hist.  hell. 
Govt. ;  Austin,  Junspr.  Lect.  6. . 

PEE  A  reward  or  wages  given  to  one 
for  the  execution  of  his  office,  or  for  proies- 
Zm\  services,  as  those  of  a  counsellor  or 
phvsieian.  Cowel. 

Fees  differ  from  costs  in  this,  that  the  f°r“e^ 
arc  as  above  mentioned,  a  recompense  to  the 
officer  for  his  services ;  and  the  latter,  an  indem- 
fiion  to  the  Pf^T^d^  an 
expended  in  his  suit;  11  S.  &  K.  24S ,  w  wntai. 
262.  See4Binn.  267. 

That  which  is  held  of  some  superior  on  con¬ 
dition  of  rendering  him  services. 

A  fee  is  defined  by  Spelman  (Feuds,  c.  l)  as  the 
rio-ht  which  the  tenant  or  vassal  has  to  the  use  ot 
lands  while  the  absolute  property  remained  in  a 
superior.  But  tlite  early  and  strict  meaning 
the  word  speedily  passed  into  its  modern  sigm  - 
cation  of  an  estate  of  inheritance  ;  2  Bla.  *  • 

106;  Cowel;  Termes  de la  Ley  ;  1  'Vaehb.  K.  r. 
51;  Co.  Litt.l  b ;  1  Prest.  Est.  420  ;  3  Kent,  514 
The  term  may  be  used  of  other  property  as  well 

as  lands ;  Old  Nat.  Brev.  41.  oo  wall 

The  term  is  generally  used  to  denote  as  well 
the  land  itself  so  held,  as  the  estate  in  the  lajm. 
which  seems  to  be  its  stricter  meaning.  Wn  ht 
Ten.  19,  49  ;  Cowel.  The  word  fee  is  explained 
to  signify  that  the  land  or  other  subject  o 
property  belongs  to  its  owner,  and  is  , 

hie,  in  the  case  of  an  individual  to  those  whom 

the  law  appoints  to  succeed  him,  under  the  ap¬ 
pellation  of  heirs  ;  and,  in  the  case  of  corporate 
bodies,  to  those  who  are  to  take  on  themselves 

the  corporate  function,  and,  from  . en0mi- 

whieh  the  body  is  to  be ^“on^’Wright,  Ten. 
nated  successors ;  1  Co.  Litt.  ~71  ,  V  ,  217. 

147, 150  ;  2  Bla.  Com.  104, 106 ;  Bouvicr,  lust 

The  compass  or  circuit  of  a  manor  or  lord- 

man  and  his  heirs  absolutely.  &ce  r 
"t  fee-toil  is  one  limited 

of  heirs.  See  Estate  in  -Juich  is  liable  to 

A  determinable  fee  is  °ne  continue  for- 
be  determined,  but  whic  y  ToU(.]lst.  97; 
ever;  1  Plowd.  557  ;  1  .  jq  Viner, 

2  BlL  Com.  109;  Cro.  ^ ;  3  Atk. 

Abr.  133;  Feame,  Cont.  pKTEKM- 

74;  Ambi.  204;  9  Mod.  28. 
in  able  Fee.  interest  given  to  a 

A  qualified  f*  Is  **  heirs  at  the  time  ot 
man  and  certain  of  •  254;  Co.  Litt.  2< 

its  limitation ;  Little*™’ |  gee  qUALified 
a  220  •  1  Prest.  Est.  4AJ- 
Eke.  ’  indudes  one  that  is  either 

A  conditional  fee  .  on  somo  condition , 
to  commence  or  det<  47<j  ;  Feame,  Cont. 

10  Co.  95  b ;  ^p^roNS 
Rem.  9.  SeeCoM»*‘  ,  u  J 


lis  heirs  at  a  yearly  rent,  without  fealty, 

lomage,  or  other  services  than  such  as  are 
specially  comprised  in  the  feoffment.  Cowel. 
Fealty,  however,  was  incident  to  a  holding  in 
lee-farm,  according  to  some  authors.  Spel¬ 
man,  Gloss. ;  Termes  de  la  Ley. 

Land  held  at  a  perpetual  rent.  2  Bla.  Com. 

4  FEE-FARM  RENT.  The  rent  reserved 
on  ^ranting  a  fee-farm.  It  might  be  one- 
fourth  the  value  of  the  land,  according  to 
Cowel,  one-third,  according  to  other  authors. 
Spelman,  Gloss. ;  Terms  de  la  Ley. 

FEE-SIMPLE.  An  estate  ot  inheritance. 
Co.  Litt.  1  b ;  2  Bla.  Com.  106.  The  word 
simple  adds  no  meaning  to  the  word  tee  stand- 
;n<r  by  itself.  But  it  excludes  all  qualification 
or  restriction  as  to  the  persons  who  may  in¬ 
herit  it  as  heirs,  thus  distinguishing  it  from  a 
fee-tail,  as  well  as  from  an  estate  winch  though 
inheritable  is  subject  to  conditions  or  collat- 
eral  determination;  1  AV ashb.  K.  x\  51, 
Wright,  Ten.  146;  1  Prest.  Est.  420;  Lit¬ 
tleton,  8  1.  .  ... 

It  is  the  largest  possible  estate  which  a  man 
can  have,  being  an  absolute  estate  in  per- 
netuitv.  It  is  where  lands  are  given  to  a  man 
and  to  his  heirs  absolutely,  without  any  end 
or  limitation  put  to  the  estate  ;  1  lowd.  oa7  , 
Atk.  Conv.  183;  2  Bla.  Com.  106. 

FEE-TAIL  (Fr.  tailler,  to  dork,  to 
shorten).  An  inheritable  estate  which  can 
descend  to  certain  classes  of  lieira  only.  It 
is  necessary  that  they  should  be  heirs  “  of  the 
body”  of  the  ancestor.  It  corresponds  with 
the  feudum  talliatum  of  the  feudal  law.  The 
estate  itself  is  said  to  have  been  derived  from 
the  Roman  system  of  ^tnet^  estates ,  1 

Spence,  Eq.  Jur.  21 ;  1 
2  Bla.  Com.  112,  n.  See,  also,  Co.  2d  Inst. 
333 ;  Tudor,  Lead.  Cas.  607 ;  4  Kent,  14  et 

sea  See  Estate  in  l1  EE-1  ail. 

FEHMGERICHTE.  An  irregular  tri 
,„.,i  wl,ieh  existed  and  flourished  in  \\  est 


Rem.  9.  See  Lon  ^  0f  another  in 

FEE-FARM- ,, J,*tuity  by  the  tenant  and 
fee, — that  is,  111  1 


banal  which  existed  and  flourished  in  West- 
phiilia  during  the  thirteenth  and  fourteenth 

CC  FromS*the  close  of  the  fourteenth  century 
its  importance  rapidly  diminished  ;  and  it  was 
finally  suppressed  by  Jerome  Bonaparte  m 
1811.  See  Bork,  Geschichte  der  Westpha- 
lichen  Vehmcjerichte ;  Paul  Wigand,  Das 
Felimgericht  AVestphaleus. 

FEIGNED  ACTION.  In  Practice.  An 
action  brought  on  a  pretended  right,  when  the 
plaintiff  has  no  true  cause  of  action,  for  some 
illegal  purpose.  In  a  feigned  action  the  words 
of  the  writ  are  true :  it  differs  from  false 
action ,  in  which  case  the  words  of  the  writ 
are  false.  Co.  Litt.  361,  §  689. 

FEIGNED  ISSUE.  In  Practice.  An 
issue  brought  by  consent  of  the  parties,  or  by 
the  direction  of  a  court  of  equity,  or  of  such 
courts  as  possess  equitable  powers,  to  deter¬ 
mine  before  a  jury  some  disputed  matter  of 
fact  which  the  court  has  not  the  power  or  is 
unwilling  to  decide.  A  series  ot  pleadings 
was  arranged  between  the  parties,  as  it  an 
action  had  been  commenced  at  common  law 
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upon  a  bet  involving  the  fact  in  dispute.  3 
Bla.  Com.  452  ;  Bouvier,  Inst.  This  is  still 
the  practice  in  most  of  the  states  retaining 
the  distinction  between  the  procedure  in  law 
and  in  equity.  Under  the  reformed  codes  of 
some  states  issues  may  be  framed  in  certain 
exceptional  cases.  In  England,  the  practice 
has  been  disused  since  the  passing  of  the  stat. 

8  and  9  Viet.  c.  109,  s.  19,  permitting  any 
court  to  refer  any  question  of  fact  to  a  jury 
in  a  direct  form.  The  act  21  and  22  Viet.  c. 
27,  provided  for  trial  by  jury  in  the  court  of 
chancery. 

FELAGUS  (Lat.).  One  bound  for  another 
bv  oath;  a  sworn  brother.  Du  Cange.  A 
friend  bound]  in  the  decennary  for  the  good 
behavior  of  another.  One  who  took  the 
place  of  the  deceased.  Thus,  if  a  person 
was  murdered,  the  recompense  due  from  the 
murderer  went  to  the  father  or  mother  of  the 
deceased ;  if  he  had  none,  to  the  lord ;  if  he 
had  none,  to  his  felagus,  or  sworn  brother. 
Cunningham,  Law  Diet.;  Cowel;  Du  Cange. 

FELO  DE  SE  (Lat.).  In  Criminal  Law. 

A  felon  of  himself;  a  self-murderer. 

To  be  guilty  of  this  offence,  the  deceased 
must  have  had  the  will  and  intention  of  com¬ 
mitting  it,  -or  else  he  committed  no  crime ; 
but  he  also  has  been  so  considered,  who  occa¬ 
sions  his  own  death  whilst  maliciously  attempt¬ 
ing  to  kill  another;  Hawk.  P.  C.  b.  1.  c.  27. 
s.  4.  As  he  is  beyond  the  reach  of  human 
laws,  he  cannot  be  punished.  The  English 
law,  indeed,  attempted  to  inflict  a  punishment 
by  a  barbarous  burial  of  his  body,  and  by 
forfeiting  to  the  king  the  property  which  he 
owned  which  would  belong  to  his  relations ; 
Hawk.  PI.  Cr.  c.  9 ;  4  Bla.  Com.  189;  but 
forfeiture  in  this  species  of  felony,  as  m  other 
kinds,  has  been  wholly  abolished  by  the  Felony 
Act  of  1870,  33  and  34  Viet.  c.  23 ;  4  Steph. 
Com.  62 ;  one  who  kills  another  at  his  re¬ 
quest  incurs  the  same  guilt  as  if  not  requested ; 
8  C.  &  P.  418;  so  of  killing  one  in  a  duel; 
3  East,  581;  31  Ga.  411;  in  Massachusetts, 
an  attempt  to  commit  suicide  is  not  punishable, 
but  one  who,  in  attempting  it,  kills  another, 
commits  an  indictable  homicide;  123  Mass. 
422 ;  one  who  counsels  a  suicide  which  is 
committed  in  his  presence  is  guilty  as  princi¬ 
pal;  8  C.  &  P.418;  70  Mo.  412.  See 
Suicide. 

FELON.  One  convicted  and  sentenced 
for  a  felony. 

A  felon  is  infamous,  and  cannot  fill  any 
office  or  become  a  witness  in  any  case  unless 
pardoned,  except  in  cases  of  absolute  neces¬ 
sity  for  his  own  preservation  and  defence :  as 
for  example,  an  affidavit  in  relation  to  the 
irregularity  of  a  judgment  in  a  cause  in  which 
he  is  a  party;  2  Salk.  461  ;  2  Stra.  1148*  1 
Mart.  La.  25  ;  Stark.  Ev.  pt.  2,  tit.  Infamy . 
As  to  the  effect  of  a  conviction  in  one  state 
where  the  witness  is  offered  in  another,  see 
17  Mass.  515;  2  H.  &  M’H.  120,  378  ;  l 
Harr.  &  J.  572.  As  to  the  effect  upon  a'co- 
partnership  of  one  of  the  partners  becoming  a 


felon,  see  2  Bouvier,  Inst.  n.  1493.  See 
Defence  ;  Self-Defence. 

FELONIA  (Lat.).  Felony.  The  act  or 
offence  by  which  a  vassal  forfeited  his  fee. 
Spelman,  Gloss. ;  Calvinus,  Lex.  Per  felon- 
iam ,  with  a  criminal  intention.  Co.  Litt 
391. 

Felonies  was  formerly  used  also  in  the 
sense  of  feloniously.  Cunningham,  Law  Die. 

FELONIOUS  HOMICIDE.  The  kill¬ 
ing  of  a  human  creature,  of  any  age  or  sex, 
without  justification  or  excuse.  It  may  in¬ 
clude  killing  oneself  as  well  as  any  other  per¬ 
son ;  4  Bla.  Com.  188.  Mere  intention  to 
commit  the  homicide  was  anciently  held 
equally  guilty  with  the  commission  of  the  act. 
But  it  was  early  held  that  the  intention  must 
be  manifested  by  an  act;  Fost.  Cr.  Law,  193; 
1  Russ.  Cr.  46,  notes. 

FELONIOUSLY.  In  Pleading.  This 
is  a  technical  word  which  at  common  law  was 
essential  to  every  indictment  for  a  felony, 
charging  the  offence  to  have  been  committed 
feloniously :  no  other  word  nor  any  circumlo¬ 
cution  could  supply  its  place;  Comyns,  Dig. 
Indictment  (G  6)  ;  Bacon,  Abr.  Indictment 
(G  1)  ;  2  Hale,  PI.  Cr.  172,  184;  Williams, 
Just.  Indictment  (iv.) ;  1  Chitty,  Cr.  Law, 
242;  1  Ben.  &  H.  Lead.  Cr.  Cas.  154.  It  is 
still  necessary  in  describing  a  common  law 
felony,  or  where  its  use  is  prescribed  by  stat¬ 
ute  ;  Whart.  Cr.  PI.  &  Pr.  §§  260,  261;  41 
Miss.  570;  18  Tex.  387  ;  25  Mo.  324;  68 
N.  C.  211;  17  Ind.  307  ;  34  N.  H.  510;  1 
Chand.  166. 

FELONY.  An  offence  which  occasions  a 
total  forfeiture  of  either  lands  or  goods,  or 
both,  at  common  law,  to  which  capital  or 
other  punishment  may  be  superadded,  accord¬ 
ing  to  the  degree  of  guilt ;  4  Bla.  Com.  94, 
95;  1  Russ.  Cr.  42;  1  Chitty,  Pr.  14;  Co. 
Litt.  391  ;  1  Hawk.  PI.  Cr.  c.  37;  5  Wheat. 
153,  159.  The  essential  distinction  between 
felony  and  misdemeanor  (q.  v .)  is  lost  in 
England  since  the  Felony  Act  of  1870,  though 
such  other  differences  as  existed  before  that 
act  still  exist.  Moz.  &  W. 

In  American  law  the  word  has  no  clearly 
defined  meaning  at  common  law,  but  includes 
offences  of  a  considerable  gravity;  1  Park. 
Cr.  Rep.  39 ;  4  Ohio  St.  542.  In  general,  what 
is  felony  under  the  English  common  law  is 
such  under  ours  ;  1  Bish.  Cr.  L.  §  617.  The 
United  States  revised  statutes  contain  no  defi¬ 
nition  of  the  word,  and  the  meaning  of  §  4090 
referring  to  “  offences  against  the  public  peace 
amounting  to  felony  under  the  laws  of  the 
United  States,”  is  not  altogether  clear.  It  is 
defined,  however,  by  statute  clearly  and  fully 
in  many  of  the  states,  usually  in  effect,  that 
all  offences  punishable  either  by  death  or 
imprisonment  in  the  state  prison  shall  be  fel¬ 
onies. 

\\  here  a  statute  permits  a  milder  punish¬ 
ment  than  imprisonment  or  death,  this  discre¬ 
tion  does  not  prevent  the  offence  being  felony ; 
48  Me.  218;  20  Cal.  117.  Contra ,  in  1UL 


felony  act _ 

.  Qi  III  501.  It  nas  also  been  held 
n°i3i  ,  •  ,  n1inishable  at  common  law  less 

that  fel°“  Ph  statutory  standard,  do  not, 
sereiV  ceJe  to  be  felonies  ;  10  Mich.  169  ; 
fHTu!N  Y  395  i  but  see  5  id.  260 ;  1  Bish. 

Cr;tLJ  been  held  that  receiving  stolen  goods 
-i  felony  so  as  to  justify  arrest ;  5  Cush. 
S-  6  Binn.  316;  2  Term  77;  and  that 
Ip  following  were  not:  adultery;  2  Bad. 
,49-  5  Rand.  627  ;  16  Vt.  551 ;  assault  with 
intent  to  murder;  13  Ired.  505;  impeding  an 
officer  in  the  discharge  of  his  duty ;  25  Vt.  41 5 ; 

involuntary  manslaughter  by  negligence;  15 

r.i  <uq  •  7  S.  &  R.  423  :  mayhem ;  5  ba. 
404;  7  Mass.  245;  perjury;  1  R.  M.  Charlt. 
oig;  5  Exch.  378;  piracy;  1  Salic.  85;  10 
Wheat.  495.  See  Compounding  a  Felony. 

FELONY  ACT.  The  stat.  33  &  34  V  ict. 
c.  23,  abolishing  forfeitures  for  felony,  and 


FEODAL 

or  on  the  same  estate,  so  as  to  divide  one  part 
from  another.  It  may  be  of  any  material 
presenting  a  sullicient  obstruction;  77  111. 

1 69 ;  and  has  been  held  to  include  a  gate ; 
63  Me.  308. 

Fences  are  regulated  by  local  laws.  In 
general  fences  on  boundaries  are  to  be  built 
on  the  line,  and  the  cost,  when  made  no  more 
expensively  than  is  required  by  law,  is  borne 
equally  between  the  parties;  2  Miles,  337, 
395;  2  Me.  72;  11  Mass.  294;  3  Wend. 
142;  2  Mete.  Mass.  180;  15  Conn.  526;  50 
Iowa,  237.  For  modifications  of  the  rule,  see 
32  Penn.  65;  28  Mo.  556.  A  partition  fence 
is  presumed  to  be  the  common  property  of 
both  owners  of  the  land ;  8  B.  &  C.  257,  259, 
note  a ;  20  Ill.  334  ;  24  Minn.  307.  When 
built  upon  the  land  of  one  of  them  it  is  his; 
but  if  it  were  built  equally'  upon  the  land  of 
both,  at  their  joint  expense,  each  would  be 

,  •  _ _ 1a _ i-1,^  efuiwlimr 


C.  23,  abolishing  forfeitures  tor  teiony,  anu  ^wner  in  seVeralty  of  the  part  standing 
sanctioning  the  appointment  of  interim  cura-  Taunt.  20 ;  2  Greenl.  Ev. 

tors  and  administrators  of  the  property  ot  |  on  ?“  ow-‘  „  «V_.uu  t>  13  cm 
felons;  Moz.  &  W. ;  4  Steph.  Com.  10,  459 


FEMALE.  The  sex  which  bears  young. 
It  is  a  general  rule  that  the  young  of  female 
animals  which  belong  to  us  are  ours;  nam 
foetus  ventrem  sequitur.  Inst.  2.  1.  19  :  Dig. 


§617.  See  2  Washb.  R.  P.  79,  80. 

A  class  of  cases  has  arisen,  in  this  country', 
regarding  the  responsibility  of  steam  railway 
companies  for  protecting  their  tracks  by  fences. 
In  some  cases  they  are  required  by  statute  to 
do  so.  No  general  principle  can  be  derived 

i _ a.  on  imnrv 


joeius  venirem  sequuut  •  a  ^  ®  do  so.  JNO  general  principle  ^  ^ — 

6.  1.  5.  2.  The  rule  is,  in  general,  the  same  from  tjie  cases?  but,  in  the  event  of  an  injury, 
with  regard  to  slaves ;  but  when  a  female  ^jie  faet  that  a  railroad  was  not  fenced  will 
slave  comes  into  a  free  state,  even  without  exercjse  an  influence  in  weighing  the  degree 
the  consent  of  her  master,  and  is  there  de-  ^  care  f 0  be  employed  by  the  company  in 
livered  of  a  child,  the  latter  is  free.  running  its  trains  ;  31  Miss.  157  ;  46  id.  573. 

FEME,  FEMME.  A  woman.  Whereat  is  the  duty  of  the  company,  arising 

FEME  COVERT.  A  marrried  woman,  out  of  the  rontac^  to  farce  ','f 'suuli’  contract 
Woman ;  CoVEitTU be.  Ilpan  - U.bTe  to  ^intoit,  to 

FEME  SOLE.  A  single  woman,  includ-  I  r  1  •  - *•  • 


ing  those  who  have  been  married,  but  whose 
marriage  has  been  dissolved  by  death  or  di¬ 
vorce,  and,  for  most  purposes,  those  women 
who  are  judicially  separated  from  their  hus¬ 
bands;  Moz.  &  W.  Die.;  2  Steph.  Com.  250. 

FEME  SOLE  TRADER.  A  married 


rCIlUtUS  LUO  -  v 

animals  of  the  obligee  consequent  thereon 
ik  Penn  240.  See  18  Hun,  108;  62  Ga. 
G79  69  Mo.  91,  215;  6  Mo.  App.  397  ; 

22  kan  359;  35*  Ohio,  147;  68  Ind.  297  ; 
24  Minn.  394 ;  25  id.  328 ;  and  cases  in  1 
Thompson  on  Negligence,  501  et  seq. 

In  Scotch  Law.  To  hedge  in  or  pro- 


FEME  SOLE  TKAUim..  ^  xn  ocowu  ■  ~~  e  > 

woman,  who,  by  the  custom  of  London,  trades  tect  by  certain  lorms.  Jo  fence  a  court,  to 
on  her  own  account,  independently  of  her  open  ;n  due  lorm.  Pitcairn,  Cr.  Law,  pt.  1, 
husband;  so  called,  because,  with  respect  to 
her  trading,  she  is  the  same  as  a  feme  sole- 


uer  trading,  sne  is  me  ~~  - 

Jacob,  Diet;  1  Cro.  63;  3  Keb.  902.  By 

statute  in  several  states  a  similar  cus  on 
ognized ;  thus  in  Pennsylvania,  y  ao  ^ 

oo  nf  manners  who  nave 


open 
p.  75. 

FENCE-MONTH.  A  month  in  which  it 
is  forbidden  to  hunt  in  the  forest.  It  begins 
fifteen  days  before  midsummer  and  ends 

<p - , -  .  mQ  wl)0  nave  ,  fifteen  days  after.  Manwood,  For.  Laws,  c. 

'22,  1718,  the  wives  ot  naan  |ome  sole  23.  There  were  also  fence-months  for  fish, 

gone  to  sea  were  recognize  ",  ^  their  Called,  also,  defence-month,  because  the  deer 

traders  when  engaged  in  any  w  the  are  then  defended  from  “scare  or  harm.” 

livelihood,  and  by  subsequen  g  •  those  Cowel;  Spelman,  Gloss.;  Cunningham,  Law 

benefits  of  this  ^t  ar^ex  prof-  Diet. 

liw,r^her  cause,’ neglect  or  refuse  jogj  FENGELD  (Sax.)  A  tribute  exacted 
vide 'for  them,  or  desert  them.  1  Ju™ome°  for  repelling  enemies.  Spelman,  Gloss. 

692 ;  59  Penn.  13 ;  Hust)*  ‘  FEOD.  Said  to  be  compounded  of  the 

125 •  nr  belonging  to  females,  two  Saxon  words  feoh  (stipend)  and  odh 

FEMININE.  ,0f  °-a  „3°dgit  is  generally  I  (property) ;  by  others,  to  be  composed  of 
When  the  feminine  i  if  ,,  man  bequeathed  \f^°h  (stipend)  and  hod  (condition).  2  Lla. 
confined  to  females :  ast  ^  Porges  WOuld  not  Com.  45  ;  Spelman,  Gloss.  See  I  ee. 

all  his  mares  so  ,  FEODAL.  Belonging  to  a  fee  or  feud  ; 

pass,  ^ee  „;idin"  or  erection  between  feudal.  More  commonly  used  by  the  old 

FENCE.  A  V  tes  so  113  to  divide  them,  I  writers  than  feudal. 

two  contiguous  estates,  i  j 


FEODAL  ACTIONS 
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FEODAL  ACTIONS.  Real  actions.  3 
Bla.  Com.  117. 

FEODARY.  An  officer  in  the  court  of 
wards,  appointed  by  the  master  of  that  court, 
by  virtue  of  the  statute  32  Hen.  VIII.  c.  46, 
to  be  present  with  the  escheator  at  the  finding 
offices  and  to  give  in  evidence  for  the  king  as 
to  value  and  tenure.  He  was  also  to  survey 
and  receive  rents  of  the  ward-lands  and  assign 
dower  to  the  king’s  widows.  The  office  was 
abolished  by  stat.  12  Car.  II.  c.  24  ;  lvennett, 
Gloss. ;  Cowel. 

FEODI  FIRMA  (L.  Lat.).  Fee-farm, 
which  see. 

FEODUM.  The  form  in  use  by  the  old 
English  law-writers  instead  of  feudum,  and 
having  the  same  meaning.  Feudum  is  used 
generally  by  the  more  modern  writers  and  by 
the  feudal  law  writers.  Littleton,  §  1 ;  Spel- 
inan,  Gloss.  There  were  various  classes  of 
feoda. 

Feodum  militaris  or  militare  (a  knight’s 
fee)  ;  feodum  improprium  (an  improper  or 
derivative  feud)  ;  feodum  proprium  (a  pure 
or  proper  fee);  feodum  simplex  (a  fee-simple); 
feodum  talliatum  (a  fee-tail).  2  Bla.  Com. 
58,  62;  Littleton,  §§  1,  13;  Spelman,  Gloss. 

FEOFF  AMENTUM.  A  feoffment.  2 
Bla.  Com.  310. 

FEOFFARE.  To  bestow  a  fee.  1  Reeve, 
Hist.  Eng.  Law,  91. 

FEOFFEE.  He  to  whom  a  fee  is  con¬ 
veyed.  Littleton,  §  1 ;  2  Bla.  Com.  20. 

FEOFFEE  TO  USES.  A  person  to 
whom  land  was  conveyed  for  the  use  of  a  third 
party.  One  holding  the  same  position  with 
reference  to  a  use  that  a  trustee  does  to  a 
trust.  1  Greenl.  Cruise,  Dig.  333.  He  an¬ 
swers  to  the  hceres  jiduciarius  of  the  Roman 
law. 


FEOFFMENT.  A  gift  of  any  corporeal 
hereditaments  to  another.  It  operates  by 
transmutation  of  possession ;  and  it  is  essen¬ 
tial  to  its  completion  that  the  seisin  be  passed. 
A\  at.  Conv.  183. 

Ihe  conveyance  of  a  corporeal  heredita¬ 
ment  either  by  investiture  or  by  livery  of 
seisin.  1  Sullivan,  Lect.  143 ;  1  Washb.  R. 
Jr .  33. 


The  instrument  or  deed  by  which  such  he- 
reditament  is  conveyed. 

This  was  one  of  the  earliest  modes  of  con¬ 
veyance  used  in  the  common  law.  It  signi¬ 
fied  originally  the  grant  of  a  fee  or  feud  ;  but 
it  came  in  time  to  signify  the  grant  of  a  free 
inheritance  in  fee,  respect  being  had  rather 


iii*  i?  •  •  tewise  aecom- 
pained  by  livery  ot  seisin ;  l  Washb  R  p 

33.  The  conveyance  by  feoffment  with 
livery  of  seism  has  become  infrequent  if 
obsolete,  in  England,  and  in  this  countrv  l*0* 
not  been  used  in  practice;  Cruise  Dii 
32,  c.  4,  §  3  ;  Shepp.  Touchst.  e.  ’9  •  9 ’ni!  * 
Com.  20 ;  Co.  Litt.  9 ;  4  Kent,  4(57  . 


kins,  c.  3 ;  Comyns,  Dig  •  12  Vinor 
167  ;  Bacon,  Abr. ;  W  Abr.  t\Ab': 
Sullivan,  Lect.  143;  Stearn,  Real  Act  t'  l 
Cra.  229.  •G  8 


FEOFFOR. 

2  Bla.  Com,  20 


;  LiettW§0.makeSafe0,r““'- 


FEOH  (Sax.).  A  reward;  wages;  a  fee 
The  word  was  in  common  use  in  these  senses' 
Spelman,  Feuds. 


FERiE  BESTI.ZE.  Wild  beasts. 

FERiE  NATURiE  (Lat.  of  a  wild  na 
ture;  untamed).  A  term  used  to  designate 
animals  not  usually  tamed,  or  not  regarded  as 
reclaimed  so  as  to  become  the  subject  of  pro¬ 
perty.  1 

Such  animals  belong  to  the  person  who  has 
captured  them  only  while  they  are  in  his 
power ;  for  if  they  regain  their  liberty  his 
property  in  them  instantly  ceases,  unless  they 
have  animum  revertendi,  which  is  to  be 
known  only  by  their  habit  of  returning;  2 
Bla.  Com.  386  ;  3  Binn.  546  ;  Brooke,  Abr. 
Proper  tie,  37  ;  Comyns,  Dig.  Biens,  F ;  7 
Co.  17  5;  1  Cliitty,  Pr.  87;  Inst.  2.  1.  15; 
13  Viner,  Abr.  207. 

Property  in  animals  ferae  naturae  is  not  ac¬ 
quired  by  hunting  them  and  pursuing  them : 
if,  therefore,  another  person  kills  such  animal 
in  the  sight  of  the  pursuer,  he  has  a  right  to 
appropriate  it  to  his  own  use  ;  3  Caines,  175. 
But  if  the  pursuer  brings  the  animal  within 
his  own  control,  as  by  entrapping  it  or  wound¬ 
ing  it  mortally,  so  as  to  render  escape  impos¬ 
sible,  it  then  belongs  to  him  ;  id. ;  though  if  lie 
abandons  it  another  pel’s  on  may  afterwards 
acquire  property  in  the  animal ;  20  Johns.  75. 
The  owner  of  land  has  a  qualified  property  in 
animals  ferae  naturae  when,  in  consequence  of 
their  inability  and  youth,  they  cannot  go 
away.  See  Year  B.  12  Hen.  VIII.  (9  B,  10 
A)  ;  2  Bla.  Com,  394 ;  Bacon,  Abr.  Game. 


FERIA  (Lat.).  In  Old  English  Law. 

A  week-day  ;  a  holiday ;  a  day  on  which  pro¬ 
cess  may  not  be  served ;  a  fair ;  a  ferry.  Du 
Cange ;  Spelman,  Gloss. ;  Cowel ;  4  lleeve, 
Hist.  Eng.  Law,  17. 

FERI.2E  (Lat.).  In  Civil  Law.  Holidays. 
Numerous  festivals  were  called  by  this  name 
in  the  early  Roman  empire.  In  the  later 
Roman  empire  the  single  days  occurring  at 
intervals  of  a  week  apart,  commencing  with 
the  seventh  day  of  the  ecclesiastical  year, 
were  so  called.  Du  Cange. 

FERIAL  DAYS.  Originally  and  pro¬ 
perly,  days  free  from  labor  and  pleading. 
In  statute  27  Hen.  VI.  c.  5,  working-days* 
Cowel. 

FERME  (Sax.).  A  farm;  a  rent;  a 
lease;  a  house  or  land,  or  both,  taken  bv  in¬ 
denture  or  lease.  Plowd.  195;  Vicat,  Voc. 
Jur.;  Cowel.  See  Farm. 

FERMER,  FERMOR.  A  lessee;  » 
farmer.  One  who  holds  a  term,  whether  ° 
lands  or  an  incorporeal  right,  such  as  cu*- 
toms  or  revenue. 


FERRIAGE 

rFRRIAGrE  The  toll  or  price  paid  for 
the  transportation  of  persons  and  property 

across  a  ferry. 

PERRY.  A  liberty  to  have  a  boat  upon 
viver  for  the  transportation  of  men,  horses, 

‘a  carriages  with  their  contents,  for  a  reason- 
fe  S  M-  9;  »  W°olr. 

Wavs  217.  The  term  is  also  used  to  desig¬ 
nate  the"  place  where  such  liberty  is  exercised  ; 

4  Mart.  La.  N.  8.  426.  , ,  , 

]n  England,  ferries  are  established  bv  royal 
grant  or 'by  prescription,  which  is  an  implied 
irrant;  in  the  United  States,  by  legislative 
authority,  exercised  either  directly  or  by  a 
delegation  of  powers  to  courts,  commissioners, 
or  municipalities ;  7  Pick.  344;  15  id.  243; 

11  Pet.  420;  20  Conn.  218  ;  8  Me.  365;  18 
Ark.  19.  Without  such  authority  no  one, 
though  he  may  be  the  owner  ot  both  banks  oi 
the  river,  has  the  right  to  keep  a  public  terry  ; 

3  Mo.  470  ;  13  111.  27;  6  Ga.  130;  11  Pet. 
420 ;  Willes,  508  ;  though  after  twenty  years’ 
uninterrupted  use  such  authority  will  be  pre¬ 
sumed  to  have  been  granted  ;  2  Dev.  402  ;  1 
N.  &  M’C.  389  ;  4  Ill.  53  ;  7  Ga.  348.  The 
franchise  of  a  ferry  will,  in  preference,  be 
granted  to  the  owner  of  the  soil,  but  may  be 
granted  to  another  ;  and  by  virtue  of  the  right 
of  eminent  domain  the  soil  of  another  may  be 
condemned  to  the  use  of  the  ferry,  upon 
making  just  compensation ;  6  B.  &  C.  703  ; 

5  Yerg.  189;  7  Humph.  86;  2  Dev.  403 ; 

Ga.  359 ;  6  Dana,  242 ;  8  Me.  365 ;  2  Cal. 
262  ;  6  B.  &  C.  703.  If  the  termini  of  the 
ferry  be  a  highway,  the  owner  ot  the  fee  will 
not  be  entitled  to  compensation  ;  3  Kent,  421, 
n.;  4  Zabr.  718  ;  7  Gratt.  205 ;  1  T.  B. 
Monr.  348  ;  though  in  Pennsylvania  and  other 
states  a  different  doctrine  prevails ;  1  Y  eates, 
167;  9S.&R.31;  3  Watts,  219 ;  20  Wend. 
HI ;  4  Am.  L.  Reg.  N.  s.  520  ;  3  Yerg.  387. 

One  state  has  the  right  to  establish  lenie* 
over  a  navigable  river  separating  it  lom 
another  state  or  from  a  foreign  territory, 
though  its  jurisdiction  may  extend  on  >  o  ^ 
middle  of  such  river ;  and  the  exercise^  o  i 
right  does  not  conflict  with  the  provision  m 
the  constitution  of  the  United  States  con  n 
upon  congress  the  power  fctto  r(‘^ ‘l  °  t]je 
merce  wTth  foreign  nations  and  «  *  gg 

several  states,”  nor  with  any  law  ^ 

»po„  that  subject ;  n  Wend. 

S87;  3  Zabr.  206;  4  td-  J1*'  AstatemaJ- 
16  B.  Monr.  699;  88N.  Y.S9-  ^  ^  £ 

at  its  pleasure  erect  a  nc  .  •  t5  e  value 
older  ferry  as  to  impair  or 
of  f  ' 
less 
terms 
9  G 

197  ,  , 

N.  s.  37;  25  Wend.  68-  the  gtatei  erect 
dual,  without  authority  ojjer  ferry,  lawfully 
a  new  ferry  so  near  a'  ^  the,  custom  of 
established,  as  to  <  ^  will  be  liable  to  an 

the  latter,  such  ,n<  1^.  (jamages,  or  to  a  suit  in 
action  on  the  case  .  £,vor  Gf  the  owner 


action  on  the 
equity  for  an 


injuneti 


FEST1NG-PENNY 

of  the  latter;  6  M.  &  W.  234;  2  M.  &  R. 
432;  3  Wend.  618;  3  Ala.  211;  17  Ala.  N. 
s.  584;  16  B.  Monr.  699  ;  4  Jones,  277  ;  3 
Murph.  57. 

The  franchise  of  a  ferry  is  an  incorporeal 
hereditament,  and  as  such  it  descends  to  heirs, 
is  subject  to  dower,  may  be  leased,  sold,  and 
assigned;  5  Comyns,  Dig.  291;  12  East, 
334  ;  2  McLean,  376  ;  3  Mo.  470  ;  7  Ala. 
n.  s.  55 ;  9  id.  529  ;  but,  nevertheless,  being 
a  franchise  in  which  the  public  have  rights 
and  interests,  it  is  subject  to  legislative  regu¬ 
lation  for  the  enforcement  and  protection  of 
such  rights  and  interests;  10  Barb.  223  ;  4 
Zabr.  718 ;  11  B.  Monr.  361  ;  9  Mo.  560. 

The  owners  of  ferries  are  common  carriers, 
and  liable  as  such  for  the  carriage  of  the  goods 
and  persons  which  they  receive  upon  their 
boats.  They  are  bound  to  have  their  ferries 
furnished  with  suitable  boats,  and  to  be  in 
readiness  at  all  proper  times  to  transport  all  who 
apply  fora  passage  ;  3  Mod.  289  ;  1  Salk.  12  ; 

3  Humphr.  245;  3  Penn.  342  ;  5  Mo.  36;  12 
Ill  344  ;  5  Cal.  360;  10  M.  &  W.  161;  3 
Ala.  N.  8.  392 ;  34  Ark.  385.  They  must 
have  their  flats  so  made  and  so  guarded  with 
railings  that  all  drivers  with  horses  and  car¬ 
riages*  may  safely  enter  thereon;  and  as  soon 
as  'the  carriage  and  horses  are  fairly  on  the 
drops  or  slips  of  the  flat,  and  during  their 
transportation,  although  driven  by  the  owner 
or  his  servant,  they  are  in  the  possession  ot 
the  ferrvman,  and  the  owners  of  the  ferrry 
are  answerable  for  the  loss  or  injury  of  the 
same  unless  occasioned  by  the  fault  of  the 
driver;  1  M’Cord,  439;  16  E.  L.  &  Eq. 
437  ;  14  Tex.  290;  28  Miss.  792  ;  4  Ohio 
St.  722  •  7  Cush.  154  ;  but  it  is  also  well  set¬ 
tled  that  if  the  owner  retains  control  of  the 
property  himself  and  does  not  surrender  the 
cliaree  to  the  ferryman,  such  strict  liability 
does  not  attach,  and  he  is  only  responsible  for 
actual  negligence ;  26  Ark.  3  ;  s.  c.  7  Am  Rep. 
595-  52  N.  Y.  32;  10  M.  &  W.  546;  36 
Am’  Rep.  504  n.  If  the  ferry  be  rented, 
the  tenant  and  not  the  owner  is  subject  to 
these  liabilities,  because  such  tenant  is  pro  hoc 
vice  the  owner;  1  Ala.  366  ;  3  id.  160;  12 
Ired.  1;  26  Barb.  618;  22  Yt.  170.  See 
article  in  4  Am.  L.  Reg.  N.  8.  517;  19  id. 
148;  Washb.  Easements;  Angell,  Water 
Courses. 

FERRYMAN.  One  employed  in  taking 
persons  across  a  river  or  other  stream,  in  boats 
or  other  contrivances,  at  a  ferry.  3  Ala.  160  ;  8 
Dana,  1 58.  A  ferryman  ought  to  be  privileged 
from  being  pressed  as  a  soldier  or  otherwise. 

FES  TIN  G-MAN.  A  bondsman;  a 
surety;  a  pledge;  a  frank-pledge.  It  was 
one  privilege  of  monasteries  that  they  should 
be  free  from  festing-men ,  which  Cowel  ex¬ 
plains  to  mean  not  to  be  bound  for  any  man’s 
forthcoming  who  should  transgress  the  law. 
Cowel. 

FESTXNG-FENNY.  Earnest  given  to 
servants  when  hired  or  retained.  Ihe  same 
as  arles-penny .  Cowel. 
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FESTINUM  REMEDIUM  (Lat.  a 
speedy  remedy).  A  term  applied  to  those 
cases  where  the  remedy  for  the  redress  of  an 
injury  is  given  without  any  unnecessary  delay. 
Bacon,  Abr.  Assise,  A.  The  action  of  dower 
is  festinum  remedium ,  and  so  is  that  of  assise. 

FETTERS.  A  sort  of  iron  put  on  the  limbs 
of  a  malefactor  or  a  person  accused  of  crime. 

When  a  prisoner  is  brought  into  court  to 
plead,  he  shall  not  be  put  in  fetters.  Co.  2d 
Inst.  315;’  Co.  3d  Inst.  34;  2  Hale,  PI.  Cr. 
119;  Hawk.  PI.  Cr.  b.  2,  c.  28,  s.  1;  Ivel. 
10;  1  Chitty,  Cr.  Law,  417.  An  officer 
having  arrested  a  defendant  on  a  civil  suit,  or 
a  person  accused  of  a  crime,  has  no  right  to 
handcuff  him  unless  it  is  necessary  or  he  has 
attempted  to  make  his  escape ;  4  B.  &  C.  596. 

FEU.  In  Scotch  Law.  A  holding  or 
tenure  where  the  vassal  in  place  of  military 
service  makes  his  return  in  grain  or  money. 
Distinguished  from  wardholding,  which  is  the 
military  tenure  of  the  country.  Bell,  Diet.  ; 
Erskine,  Inst.  lib.  ii.  tit.  3,  §  7. 

FEU  ANNUALS.  In  Scotch  Law. 

The  reddendo,  or  annual  return  from  the  vas¬ 
sal  to  a  superior  in  a  feu  holding.  Wharton, 
Diet.  2d  Lond.  ed. 

FEU  HOLDING-.  A  holding  by  tenure 
of  rendering  grain  or  money  in  place" of  mili¬ 
tary  service.  *"  Bell,  Diet. 

FEUD.  Land  held  of  a  superior  on  con¬ 
dition  of  rendering  him  services.  2  Bla. 
Com.  106. 

A  hereditary  right  to  use  lands,  rendering 
services  therefor  to  the  lord,  while  the  pr<> 
perty  in  the  land  itself  remains  in  the  lord. 
Speiman,  Feuds,  c.  1. 

The  same  as  feod ,  fief,  and  fee.  1  Sulli¬ 
van,  Lect.  128;  1  Spence,  Eq.  Jur.  34  ;  Dal- 
rymple,  Feud.  99;  1  Washb.  R.  P.  18. 

In  Scotland  and  the  North  of  England,  a 
combination  of  all  the  kin  to  revenge  the 
death  ot  any  of  the  blood  upon  the  slaver 
and  all  his  race.  Termes  de  la  Ley ;  Whi- 
shaw. 


FEUD  A.  Fees. 

FEUDAL  LAW,  FEODAL  LAW. 

A  system  ot  tenures  of  real  property  which 
prevailed  m  the i  countries  of  western  Europe 
during  the  middle  ages,  arising  from  the  pe¬ 
culiar  political  condition  of  those  countries, 
and  radically  affecting  the  law  of  personal 
rights  and  ot  movable  property. 

Although  the  feudal  system  has  never  obtained 

in  this  country,  and  Is  long  since  extinct  thrm,n-h 
out  the  greater  part  of  Europe,  someun,w!K  ’ 
lug  of  the  theory  of  the  eystemYe  oLeMl^  ^ 
accurate  knowledge  of  the  English  cm,  u!  an 
and  of  the  doctrines  of  the 
speet  to  real  property.  The  feudal  tenmlfJ^" 
a  right  to  lands  on  the  condition  of  DerformTaS 
services  and  rendering  allegiance  to*  -i  R,,«„ 
lord.  It  had  its  origin  in  the  military  in imiilT 
tions  of  the  Northmen,  who  overran  thn  riSra’ 
Roman  empire.  Many  writers  have  souS  ’^ 
trace  the  beginning  of  the  system  in  earlier  * 
nods,  and  resemblances  more  or  less  distinct  have 


been  found  in  the  tenures  prevailing  in  the 
republic  and  empire,  in  Turkey,  in  Hindost^1*11 
ancient  Tuscany,  as  well  as  in  the  system  of  CVn-U 
clanship.  Hallam,  Mid.  A g.  vol.  1 ;  Stuart  ^ 
in  Europe  ;  Roberston,  Hist,  of  Charles  V  •  Pint 
erton,  Diss.  on  the  Goths;  Montesquieu 
de8  Lota  livre  xxx.  c  2  ;  Meyer.  E8$l “drlg & 
et  Progrds  des  Inst,  judiciaires,  tom.  1  p  4  e 

But  the  origin  of  the  feudal  system  is  so  ob¬ 
vious  in  the  circumstances  under  which  it  arose 
that  perhaps  there  is  no  other  connection  between 

it  and  these  earlier  systems  than  that  all  are  the 
outgrowth  of  political  conditions  somewhat  simi¬ 
lar.  It  has  been  said  that  the  system  is  nothing 
more  than  the  natural  fruit  of  conquest ;  but 
the  fact  that  the  conquest  was  by  immigrants 
and  that,  the  conquerors  made  the  acquired  coun¬ 
try  their  permanent  abode,  is  an  important  ele¬ 
ment  in  the  case,  and  in  so  far  as  other  conquests 
have  fallen  short  of  this  the  military  tenures  result¬ 
ing  have  fallen  short  of  the  feudal  system.  The 
military  chieftains  of  the  northern  nations  allot¬ 
ted  the  lands  of  the  countries  they  occupied 
among  themselves  and  their  followers,  with  a 
view  at  once  to  strengthen  their  own  power  and 
ascendency  and  to  provide  for  their  followers. 

Some  lands  were  allotted  to  individuals  as 
their  own  proper  estates,  and  these  were  termed 
allodial ;  but,  for  the  most  part,  those  lands 
which  were  not  retained  by  the  chieftain  he  as¬ 
signed  to  his  comiles ,  or  knights,  to  be  held  by 
his  permission,  in  return  for  which  t^iey  assured 
hi-m  of  their  allegiance  and  undertook  for  him 
military  service. 

It  resulted  that  there  was  a  general  dismem- 
bermeut  of  the  political  power  into  many  petty 
nations  and  petty  sovereignties.  The  violence 
and  disorders  of  the  times  rendered  it  necessary 
both  for  the  strong  to  seek  followers  and  for  the 
weak  to  6eek  a  protecting  allegiance  ;  and  this 
operated  on  the  one  hand  to  lead  the  vassals  to 
divide  again  among  their  immediate  retainers 
the  lands  which  they  had  received  from  the  para¬ 
mount  lord,  upou  similar  terms,  and  by  this  sub¬ 
infeudation  the  number  of  fiefs  was  largely  in¬ 
creased  ;  and  the  same  circumstances  operated 
on  the  other  hand  to  absorb  the  allodial  estates 
by  inducing  allodial  proprietors  to  surrender 
their  lands  to  some  neighboring  chieftain  and  re¬ 
ceive  them  again  from  him  under  feudal  tenure. 
Every  one  who  held  lands  upon  a  feudal  tenure 
was  bound,  when  called  upon  by  his  benefactor 
or  immediate  lord,  to  defend  him,  and  such  lord 
was,  in  turn,  subordinate  to  his  superior,  and 
bound  to  defend  him,  and  so  on  upwards  to  the 
paramount  lord  or  king,  who  in  theory  of  the 
law  was  the  ultimate  owner  of  all  the  lands  of 


the  realm.  The  services  which  the  vassals  were 
bound  to  render  to  their  lords  were  chiefly  mili¬ 
tary  ;  but  many  other  benefits  were  required, 
such  as  the  power  of  the  lord  or  the  good  will  of 
the  tenant  would  sanction. 

This  system  came  to  its  height  upon  the  conti¬ 
nent  in  the  empire  of  Charlemagne  and  his  suc¬ 
cessors.  It  was  completely  established  in 
land  in  the  time  of  William  the  Norman  and 
William  Rufus,  his  son;  and  the  system  thus 
established  may  be  said  to  be  the  foundation 
of  the  English  law  of  real  property  and  the  posi¬ 
tion  of  the  landed  aristoeraev,  and  of  the  civil 
constitution  of  the  realm.  And  when  we  reflect 
that  in  the  middle  ages  real  property  had  a  rela¬ 
tive  importance  far  beyond  that  of  movable  Pr°~ 
perty,  it  is  not  surprising  that  the  system  should 
have  left  its  traces  for  a  long  time  upon  the  law 
of  personal  relations  and  personal  property. 
The  feudal  tenures  were  originally  temporary,  at 
the  will  of  the  lord,  or  from  year  to  year ;  after¬ 
wards  they  came  more  commonly  to  be  held  for 
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,  life  of  the  vassal ;  and  gradually  they  ac- 
tlie.r ,  1  an  inheritable  quality,  the  lord  recogniz- 
•tl|!  the  heir  of  the  vassal  as  the  vassal’s  successor 

*  *his  service* 

1UThe  chief  incidents  of  the  tenure  by  military 
*ice  were ids,  — a  pecuniary  tribute  re- 
r,i  ired  by  the  lord  in  an  emergency,  e.  g.,  a  ran- 
1  m  lor  his  person  if  taken  prisoner,  or  money  to 
make  his  son  a  knight  or  to  marry  his  daughter. 
Reliefs  —the  consideration  which  the  lord  de¬ 
manded  upon  the  death  of  a  vassal  for  allowing 
the  vassal’s  heir  to  succeed  to  the  possession ; 
and  connected  with  this  may  be  mentioned  pri¬ 
mer  seisin,  which  was  the  compensation  that  the 
lord  "demanded  for  having  entered  upon  the  land 
and  protected  the  possession  until  the  heir  ap¬ 
peared  to  claim  it.  Fines  upon  alienation, — a 
consideration  exacted  by  the  lord  for  giving  his 
consent  that  the  vassal  should  transfer  the  estate 
to  another,  who  should  stand  in  his  place  in  re¬ 
spect  to  the  services  owed.  Escheat . — Where  on 
the  death  of  the  vassal  there  was  no  heir,  the 
land  reverted  to  the  lord ;  also,  where  the  vassal 
was  guilty  of  treason  ;  for  the  guilt  of  the  vassal 
was  "deemed  to  taint  the  blood,  and  the  lord 
would  no  longer  recognize  him  or  his  heirs. 
Wardship  and  Maritage . — Where  the  heir  was  a 
minor,  the  lord,  as  a  condition  of  permitting  the 
estate  to  descend  to  one  who  could  not  render 
military  service,  assumed  the  guardianship  of  the 
heir,  and,  as  such,  exercised  custody  both  of  his 
person  and  of  the  property,  without  accounting 
for  the  profits,  until 'the  heir,  if  a  male,  was 
twenty-one  and  could  undertake  the  military 
services,  or,  if  a  female,  until  she  was  of  a  mar¬ 
riageable  age,  when  on  her  marriage  her  husband 
might  render  the  services.  The  lord  claimed,  in 
virtue  of  his  guardianship,  to  make  a  suitable 
match  for  his  ward,  and  if  wards  refused  to  com¬ 
ply  they  were  mulcted  in  damages. 

Feudal  tenures  were  abolished  in  England  by 
the  statute  12  Car.  II.  c.  24;  but  the  principles 
of  the  system  still  remain  at  the  foundation  of 
the  English  and  American  law  of  real  property. 
Although  in  many  of  the  states  of  the  U  nited  states 
all  lands  are  held  to  be  allodial,  it  is  the  theory  ol 
the  law  that  the  ultimate  right  of  property  is  in 
the  state ;  and  in  most  of  the  states  escheat  is 
regulated  by  statute.  u  The  principles  oi  the 
feudal  system  are  so  interwoven  with  every  pai  t 
of  our  jurisprudence, ”  says  Ch.  J.  Tilghman, 
u  that  to  attempt  to  eradicate  them  would  be  to 
destroy  the  whole 3  S.  &  R.  447 ;  9  id.  333. 
L  Though  our  property  is  allodial,”  says  tn.  o. 
Gibson,  u  yet  feudal  tenures  may  be  said  to  exist 
among  us  in  their  consequences  and  the  qualities 
which  they  originally  imparted  to  estates  ;  as, 
for  instance,  in  precluding  every  imitation 
founded  on  an  abeyance  of  the  fee.  ^  ™  a  b) 
71 ;  1  Whart.  337 ;  7  S.  &  R.  188  ;  13  Penn.  35. 

AT n wtr  f nnwi rtrif  o  o  m  ranidlv  disappea 


an,  Blaekstone’g;  Commentaries,  Shars- 
•  V°L  2,  43,  and  Green  leal’s  Cruise, 


Many  of  these  incidents  are  rapidly  disappL'. 
mg,  however,  by  legislative  changes  ol  tne  la  • 

,  i'he  principles  of  the  feudal  law  will  ',u  0 
m  Littleton’s  Ten.;  Wright’s  Tenures;  2  £ia. 
Com.  c.  5;  Dalrvmple’s'Hist.  of  l  eudal  Pro¬ 
perty;  Sullivan’s  Lectures  ;  Book  of  Fiefs;  Spel- 
man’s  Treatise  of  Feuds  and  Tenures ;  Cruise  s 
Digest;  Le  Grand  Coutumier;  the  Salic  i-a  > 
fhe  Capitularies;  Les  Establissemcnts  ae 
Louis ;  Assise  de  Jerusalem  ;  Pothier,  des  <  -  ’ 

Merlin,  R6p.  Feodaliti ;  Dalloz,  Diet.  Feodcilit* , 
Guizot,  Essais  stir  I'Histoire  de  trance, 

Seme.  ,  , 

The  principal  original  collection  of  the  cu  a 

law  of  continental  Europe  is  a  diges  ,  .  , 
twelfth  century,  Feudontm  Consuetudmes, 
ls  the  foundation  of  many  of  the  subs .  q 
compilations.  The  American  student  will  per 
haps  find  no  more  convenient  source  of  lnlorma- 


tion  than 
wood’s 
Dig.  Introd 

FEUDUM.  A  feud,  fief,  or  fee.  A  rmht 
of  using  and  enjoying  forever  the  lands  of  an¬ 
other,  which  the  lord  grants  on  condition  that 
the  tenant  shall  render  lealty,  military  duty, 
and  other  services.  Spelman,  Gloss.  It  is 
not  properly  the  land,  but  a  right  in  the  land. 
This  form  of  the  word  is  used  by  the  feudal 
writers.  The  earlier  English  writers  gener¬ 
ally  prefer  the  form  feodum  ;  but  the  meaning 
is  the  same. 

Feudum  antiquum.  A  fee  descended  from 
the  tenant’s  ancestors.  2  Bla.  Com.  212. 
One  which  has  been  possessed  by  the  relations 
of  the  tenant  for  four  generations.  Spelman, 
Gloss. 

Feudum  apertum.  A  fee  which  the  lord 
might  enter  upon  and  resume  either  through 
failure  of  issue  of  the  tenant  or  any  crime  or 
egal  cause  on  his  part.  Spelman,  Gloss.  2 
Bla.  Com.  245. 

Feudum  franpum.  A  free  feud.  One 
which  was  noble  and  free  from  talliage  and 
other  subsidies  to  which  the  plebeia  feuda 
(vulgar  feuds)  were  subject.  Spelman,  Gloss. 

Feudum  liauberticum.  A  fee  held  on  the 
military  service  of  appearing  fully  armed  at 
the  ban  and  arriere  ban.  Spelman,  Gloss. 
Feudum  improprium.  A  derivative  fee. 
Feudum  individuum.  A  fee  which  could  de¬ 
scend  to  the  eldest  son  alone.  2  Bla.  Com.  215. 

Feudum  ligium.  A  liege  fee.  One  where 
the  tenant  owed  fealty  to  his  lord  against  all 
other  persons.  Spelman,  Gloss.;  1  Bla.  Com. 

Feudum  maternum.  A  fee  descending  from 
the  mother’s  side.  2  Bla.  Com.  212. 

Feudum  nobile.  A  fee  for  which  the  tenant 
did  guard  and  owed  fealty  and  homage. 

Spelman,  Gloss.  .  ... 

Feudum  novum.  One  which  began  with 
the  person  of  the  feudatory,  and  did  not  come 
to  him  by  descent. 

Feudum  novum  ut  antiquum.  .  A  new  lee 
held  with  the  qualities  and  incidents  of  an 
ancient  one.  2  Bla.  Com.  212. 

Feudum  paternum.  A  fee  which  the  pa¬ 
ternal  ancestors  had  held  for  four  generations. 
Calvinus,  Lex.;  Spelman,  Gloss.  One  de¬ 
scendible  to  heirs  on  the  paternal  side  only. 
2  Bla.  Com.  223.  One  which  might  be  held 
by  males  only.  Du  Cange. 

'  Feudum  proprium.  A 
feud  or  fee,  of  a  military  nature, 
of  a  military  person.  2  Share  w.  Bla.  Com.  57. 

Feudum  talliatum.  A  restricted  fee.  One 
limited  to  descend  to  certain classes .of _heirs. 

des  Fiefs  ;  Merlin,  Bipcrt.  Feodahtd. 

&  another  if  the  latter 

should  fail  to  do  so. 


orenuine  original 
in  the  hands 
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FIAR.  In  Scotch  Law.  One  whose 
property  is  charged  with  a  life-rent. 

FIAT.  An  order  of  a  judge  or  of  an 
officer  whose  authority,  to  be  signified  by  his 
signature,  is  necessary  to  authenticate  the  par¬ 
ticular  acts.  A  short  order  or  warrant  of  the 
judge,  commanding  that  something  shall  be 
done.  See  1  Tidd,  Pr.  100,  108. 

FIAT  IN  BANKRUPTCY.  An  order 
of  the  lord  chancellor  that  a  commission  of 
bankruptcy  shall  issue.  1  Deacon,  Bank. 
106. 

Fiats  are  abolished  by  12  &  13  Viet.  c. 
116. 

FICTION.  The  legal  assumption  that 
something  which  is  or  may  be  false  is  true. 

The  expedient  of  fictions  is  sometimes  resorted 
to  in  law  for  the  furtherance  of  justice.  The 
law-making  power  has  no  need  to  resort  to 
fictions :  it  may  establish  its  rules  with  simple 
reference  to  the  truth ;  but  the  courts,  which 
are  confined  to  the  administration  of  existing 
rules,  and  which  lack  the  power  to  change  those 
rules,  even  in  hard  cases,  have  frequently  avoided 
the  injustice  that  their  application  to  the  actual 
facts  might  cause,  by  assuming,  in  behalf  of  jus¬ 
tice,  that  the  actual  facts  are  different  from  wliat 
they  really  are.  Thus,  in  English  law,  w  here  the 
administration  of  criminal  justice  is  by  prosecu¬ 
tion  at  suit  of  the  crown,  the  courts,  rather  than 
disregard  the  rules  under  which  all  other  parties 
stand  in  respect  to  their  neglect  to  appear  and 
prosecute  their  suits,  adopt  the  fiction  that  the 
king  is  legally  ubiquitous  and  always  in  court, 
so  that  he  can  never  be  non-suited.  The  employ¬ 
ment  of  fictions  is  a  singular  illustration  of  the 
justice  of  the  common  law',  wrhich  did  not  hesi¬ 
tate  to  deny  plain  matters  of  fact,  if  that  w  ere 
the  only  w  ay  to  avoid  either  violating  the  law  or 
using  the  law  against  justice. 

Fictio  in  the  old  Roman  law  was  properly  a 
term  of  pleading  and  signified  a  false  averment 
on  the  part  of  the  plaintiff  which  the  defendant 
was  not  allowed  to  traverse :  a6  that  the  plaintiff 
was  a  Roman  citizen,  when  in  truth  he  w  as  a 
foreigner.  The  object  of  the  fiction  was  to  give 
the  court  jurisdiction  ;  Maine,  Anc.  Law',  25. 

Fictions  are  to  be  distinguished  on  the  one  hand 
from  presumptions  of  law,  and  on  the  other  hand 
from  estoppels.  A  presumption  is  a  rule  of  law 
prescribed  lor  the  purpose  of  getting  at  a  certain 
conclusion,  though  arbitrary,  w  here  the  subject 
is  intrinsically  liable  to  doubt  from  the  remote¬ 
ness,  discrepancy,  or  actual  defect  of  proofs. 

Thus,  an  infant  under  the  age  of  seven  years 
is  conclusively  presumed  to  be  without  discre¬ 
tion.  Proof  that  he  had  discretion  the  court  w  ill 
not  listen  to.  In  the  nature  of  the  subject,  there 
must  be  a  limit,  which  it  is  better  should  be  a 
general  though  arbitrary  one  than  be  fluctuating 
and  uncertain  in  each  case.  An  estoppel  on  the 
other  hand,  is  the  rule  by  which  a  person  is  pre¬ 
cluded  from  asserting  a  tact  by  previous  conduct 
inconsistent  therewith  on  his  own  part  or  the 
part  of  those  under  whom  he  claims,  or  bv  an 
adjudication  upon  his  rights  which  he  cannot  be 
allow  ed  to  question. 

The  familiar  fictions  of  the  civil  law  and  of  the 
earlier  common  law  were  very  numerous*  but 
the  more  useful  of  them  have  either  been  super¬ 
seded  by  authorized  changes  in  the  law  or  have 
gradually  growm  as  it  were  into  distinct  princi¬ 
ples,  forming  exceptions  or  modifications  of  those 
principles  to  evade  which  they  were  at  first  con¬ 
trived.  As  there  is  no  just  reason  for  resorting 


to  indirection  to  do  that  which  might  be  done 
directly,  fictions  are  rapidly  disappearing  before 
the  increasing  harmony  of  our  jurisprudence 
See  4  Benth.  Ev.  300  ;  2  Pothier,  Obi.  Evans  ed 
43.  But  they  have  doubtless  been  of  great  utility 
iu  conducing  to  the  gradual  amelioration  of  the 
law  ;  and,  in  this  view,  fiction,  equity,  and  legis¬ 
lation  have  been  named  together  as  the  three  in¬ 
strumentalities  in  the  improvement  of  the  law  . 
They  have  been  employed  historically  in  the 
order  here  given.  Sometimes  two  of  them  will 
be  seen  operating  together,  and  there  are  legal 
systems  which  have  escaped  the  influence  of  one 
or  the  other  of  them.  But  there  is  no  instance 
in  which  the  order  of  their  appearance  ha6  been 
changed  or  inverted.  Maine,  Anc.  Law,  24. 

Theoretical  writers  have  classified  fictions 
as  of  five  sorts :  abeyance ,  when  the  fee  of 
land  is  supposed  to  exist  for  a  time  without 
any  particular  owner  during  an  outstanding 
freehold  estate;  2  Bla.  Com.  107;  1  Cruise, 
Dig.  67-70;  Merlin,  R6p.  Abeyance;  1 
Comyns,  Dig.  175;  1  Yiner,  Abr.  104;  the 
doctrine  of  remitter ,  by  which  a  party  who 
has  been  disseised  of  his  freehold,  and  after¬ 
wards  acquires  a  defective  title,  is  remitted  to 
his  former  good  title  ;  that  one  thing  done  to¬ 
day  is  considered  as  done  at  a  preceding  time 
by  the  doctrine  of  relation;  that,  because 
one  thing  is  proved,  another  shall  be  presumed 
to  be  true,  which  is  the  case  in  all  presump¬ 
tions  ;  that  the  heir,  executor,  and  administra¬ 
tor  stand  by  representation  in  place  of  the  de¬ 
ceased.  Again,  they  have  been  classified  as  of 
three  kinds  :  positive,  when  a  factwffiich  does 
not  exist  is  assumed ;  negative,  when  a  fact 
which  does  exist  is  ignored ;  and  fictions  by 
relation,  when  the  act  of  one  person  is  taken 
as  if  it  were  the  act  of  a  different  person, — 
e.  g.,  that  of  a  servant  as  the  act  of  his  mas¬ 
ter;  when  an  act  at  one  time  or  place  is 
treated  as  if  performed  at  a  different  time  or 
place ;  and  w  hen  an  act  in  relation  to  a  cer¬ 
tain  thing  is  treated  as  if  it  were  done  in  rclfr- 
tion  to  another  thing  which  the  former  repre¬ 
sents, — e .  <7.,  where  delivery  of  a  portion  of 
goods  sold  is  treated  as  giving  possession  of 
the  whole;  Best,  Pres.  27. 

Fictions  being  resorted  to  simply  for  the 
furtherance  of  justice;  Co.  Litt.  150;  10 
Co.  42;  1  Price,  154;  1  Cowp.  177;  several 
maxims  are  fundamental  to  them.  First, 
that  that  which  is  impossible  shall  not  be 
feigned  ;  D’Aguesseau,  CEuvres ,  tome  iv.  pp. 
427,  447  c ,  Plaidoyer  ;  2  Rolle,  502.  Second , 
that  no  fiction  shall  be  allowed  to  work  an 
injury;  3  Bla.  Com.  43;  17  Johns.  348. 
Third ,  a  fiction  is  not  to  be  carried  further 
than  the  reasons  which  introduced  it  neces¬ 
sarily  require;  1  Lilly,  Abr.  610;  2  Hawk. 
PI.  Cr.  320;  Best,  Pres.  §  20. 

Consult  Dalloz,  Diet. ;  Burgess,  Ins.  139, 
140;  Ferguson,  Moral  Phil.  pt.  5,  c.  10,  §  3; 

I  Ton  Hi  or,  171,  n.  203  ;  2  id.  217,  n.  203  ; 

II  id.  10,  n.  2;  Maine,  Anc.  Law;  Benth. 
Jud.  Ev. 

FICTITIOUS  ACTION.  A  suit  brought 
on  pretence  of  a  controversy  when  no  such 
controversy  in  truth  exists.  ‘Such  actions 
have  usually  been  brought  on  a  pretended 
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for  the  purpose  of  obtaining  the  opin- 

yaoer!  tjie  court  on  a  point  of  law.  Courts 
ion.  °.t|ce  were  constituted  for  the  purpose  of 
£5L  really  existing  questions  of  right  be- 
fieen  parties;  and  they  are  not  bound  to 
.r  impertinent  questions  which  persons 

Sk  ,0  “sk,*',T  >“*!  foT  i  “ 

action  on  a  wager;  12  Las,  248.  Such  an 
attempt  has  been  held  to  be  a  contempt  of 
court;  and  Lord  Hardwicke  in  such  a  case 
committed  the  parties  and  their  attorneys ; 
Rep  f.  Iiardw.  237.  See,  also,  Comb.  425; 
1  Co.  83;  6  Cra.  147,  148.  See,  also, 
Feigned  Actions. 


FICTITIOUS  PARTY.  Where  a  suit 
is  brought  in  the  name  of  one  who  is  not  in 
being,  or  of  one  who  is  ignorant  of  the  suit 
and^as  not  authorized  it,  it  is  said  to  be 
brought  in  the  name  of  a  fictitious  plaintiff. 
To  bring  such  a  suit  is  deemed  a  contempt  of 
court;  4  Bla.  Com.  133. 


FICTITIOUS  PAYEE.  When  a  con¬ 
tract,  such  as  negotiable  paper,  is  drawn  in 
favor  of  a  fictitious  person,  and  has  been  in¬ 
dorsed  in  such  name,  it  is  deemed  payable  to 
bearer  as  against  all  parties  who  are  privy  to 
the  transaction ;  and  a  holder  in  good  faith 
may  recover  on  it  against  them ;  2  H .  Blackst. 
178,  288;  3  Term,  174,  182,  481  ;  1  Campb. 
130;  19  Ves.  311.  And  see  10  B.  &  C.  468 ; 
2  Sandf.  38 ;  2  Du.  N.  Y.  1 21.  A  note  pay¬ 
able  to  a  company  or  firm  having  no  existence 
legal  or  de  facto ,  has  been  held  to  be  such 
a  note;  11  lnd.  101 ;  40  N.  II.  21  ;  4  E.  D. 
Smith,  83.  See  6  Wend.  637  ;  Byles,  Bills, 
383. 

FIDEI-COMMISSARIUS  (L.  Lat.). 
In  Civil  Law.  One  who  has  a  beneficial 
interest  in  an  estate  which,  for  a  time,  is  com¬ 
mitted  to  the  faith  or  trust  of  another.  This 
term  has  nearly  the  same  meaning  as  cestui 
que  trust  has  in  the  common  law.  1  Greenl. 
Cruise,  Dig.  295;  Story,  Eq.  Jur.  §  966. 

I'i  d e  i-  co  mini  s  s  ary  and fid  e-commissary,  an¬ 
glicized  forms  of  this  term,  have  been  pro¬ 
posed  to  take  the  place  of  the  phrase  cestui 
que  trust ,  but  do  not  seem  to  have  met  with 
any  favor. 

According  to  Du  Cange,  the  term  was  some¬ 
times  used  to  denote  the  executor  of  a  will. 


FIDEI-COMMISSUM  (L.  Eat.).  In 
Civil  Law.  A  trust.  A  devise  was  made  to 
some  person  ( hares  Jiduciarius ),  and  a  re¬ 
quest  annexed  that  he  should  give  the  property 
to  some  one  who  was  incapable  of  taking 
directly  under  the  will.  Inst.  2.  23.  1  ;  1 
Greenl.  Cruise,  Dig.  295;  15  How.  367,  407, 
409.  A  gift  which  a  man  makes  to  another 
through  the  agency  of  a  third  person,  who  is 
^'quested  to  perform  the  will  of  the  giver. 
The  Louisiana  civil  code  prohibits  fidei-com- 
missa ;  3  La.  An.  432 ;  thus  abolishing  ex¬ 
press  trusts,  but  not  affecting  implied  trusts ; 
2  How.  619. 

The  rights  of  the  beneficiary  were  merely 
rights  in  curtesy,  to  be  obtained  by  entreaty 
or  request.  Under  Augustus,  however,  a 
Vol.  I. — 42 


system  was  commenced,  which  was  completed 
by  Justinian,  for  enforcing  such  trusts.  The 
trustee  or  executor  was  called  /acres  Jiducia¬ 
rius ,  and  sometimes  Jide-jussor.  The  bene¬ 
ficial  heir  was  called  /acres  Jidei-commissarius. 

The  uses  of  the  common  law  are  said  to 
have  been  borrowed  from  the  Roman  fidei- 
commissa ;  1  Greenl.  Cruise,  295 ;  Bacon, 
Read.  19;  1  Madd.  446;  Story,  Eq.  Jur.  § 
966.  The  Jidei-commissa  are  supposed  to 
have  been  the  origin  of  the  common-law  sys¬ 
tem  of  entails;  1  Spence,  Eq.  Jur.  21;  1 
Washb.  R.  P.  60.  This  has  been  doubted 
by  others.  See  1  Bouvier,  Inst.  n.  1708  ; 
Substitution. 

FIDE-JUSSIO.  An  act  by  which  any 
one  binds  himself  as  an  additional  security 
for  another.  This  giving  security  does  not 
destroy  the  liability  of  the  principal,  but  adds 
to  the  security  of  the  surety.  Vicat,  Voc. 
Jur.;  Hallifax,  Annals,  b.  2,  c.  16,  n.  10. 

FIDE-JUSSOR.  In  Civil  Law.  One 
who  becomes  security  for  the  debt  of  another, 
promising  to  pay  it  in  ease  the  principal  does 
not  do  so ;  3  Bla.  Com.  108. 

He  differs  from  a  co-obligor  in  this,  that  the 
latter  i6  equally  bound  to  a  debtor  with  his  prin¬ 
cipal,  while  the  former  is  not  liable  till  the  prin- 
ciual  has  failed  to  fulfil  his  engagement.  Dig. 
12  4.  4  ;  16.  1.  13  ;  24.  3.  64  ;  38.  1.  37 ;  50.  17. 
HO ;  6.14.  20;  Hall,  Pr.  33;  Dunl.  Adra.  Pr. 
300  ;  Clerke,  Prax.  tit.  63-65. 


The  obligation  of  the  fide-jussor  was  an 
accessory  contract;  for,  if  the  principal .obli¬ 
gation  was  not  previously  contracted,  Ins  cn- 
ira"ement  then  took  the  name  of  mandate. 
LeQ.  E16m.  §  872 ;  Code  Nap.  2012. 

FIDUCIA  (Lat.).  In  Civil  Law.  A 
contract  by  which  we  sell  a  thing  to  some  one 

_ that  is,  transmit  to  him  the  property  of  the 

thin"  with  the  solemn  forms  ot  emancipation 
— on’ condition  that  he  will  sell  it  back  to  us. 
This  species  of  contract  took  place  in  the 
emancipation  of  children,  in  testaments,  and 
in  pledges.  Pothier,  Pand. 

FIDUCIARY.  This  term  is  borrowed 
from  the  civil  law.  The  Roman  laws  called 
a  fiduciary  heir  the  person  who  was  instituted 
heir,  and  who  was  charged  to  deliver  the  succes¬ 
sion  to  a  person  designated  by  the  testament. 
Merlin,  Rfport.  But  Pothier,  Pnnd.  vol, 22, 
says  that  Jiduciarius  /acres  properly  signifies 
the  person  to  whom  a  testator  has  sold  ms  in¬ 
heritance  under  the  condition  that  he  should 
sell  it  to  another.  Fiduciary  may  be  defined 

in  trust,  in  confidence.  .  , _ 

The  law  forbids  one  standing  in  such  a  po¬ 
sition  making  any  profit  at  the  expense 
of  the  party  whose  interests  he  is  bound  to 
protect,  without  full  disclosure;  Bisph  Lq. 
I  238 ;  10  H.  L.  Cas.  26,  31,45  What  con¬ 
stitutes  a  fiduciary  relation  is  often  a  subject 
of  controversy.  All  who  occupy  a  position  of 
peculiar  confidence  towards  others,  such  as  a 

S2T!Srr3S&-  Cb.  M0;  medical  or 
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religious  advisers;  24  Penn.  232;  article  in 
10  Jur.  n.  s.  91 ;  husband  and  wife;  86 
Penn.  512.  See  L.  R.  3  Eq.  4G1  ;  Hill  on 
Trustees,  547.  Many  cases  have  arisen  in 
New  York  under  the  laws  allowing  arrest 
i*r  debts  incurred  in  a  fiduciary  capacity. 
The  term  seems  to  refer  rather  to  the  good 
faith  than  the  ability  of  the  party ;  8  How. 
Pr.  298  ;  14  id.  131  ;  1  Code,  R.  86,  87.  See 
4  Sandf.  707  ;  6  How.  Pr.  86  ;  2  Abb.  Pr. 
444;  24  How.  Pr.  274;  5  Rob.  (N.  Y.)  502. 
Under  the  bankrupt  laws  of  1841,  and  March 
2,  1867,  §  33,  providing  that  debts  contracted 
in  a  fiduciary  capacity  should  not  be  barred 
by  a  discharge,  the  following  cases  fall  within 
the  act :  an  agent  who  appropriates  money 
put  into  his  hands  for  a  specific  purpose  of 
investment;  1  Edm.  206;  collector  of  city 
taxes  who  retains  money  officially  collected ; 
7  Mete.  152;  one  who  receives  a  note  or 
other  security  for  collection  ;  5  Denio,  269  ; 
commission  merchant ;  54  Ga.  1 25 ;  and  it 
does  not  alter  the  rule  that  the  debt  has  been 
reduced  to  judgment  before  the  discharge;  52 
Iowa,  158.  In  the  following  cases  the  debt 
has  not  been  held  a  fiduciary  one :  a  factor  who 
retains  the  money  of  his  principal ;  2  How. 
202,  208  ;  2  La.  An.  1023;  an  agent  under 
an  agreeement  to  account  and  pay  over 
monthly ;  5  Biss.  324 ;  one  with  whom  a 
general  deposit  of  money  is  made  ;  72  N.  C. 
463  ;  a  debt  created  by  a  person  acting  as  an 
attorney  in  fact;  127  Mass.  41.  See,  also, 
82  N.  C.  395 ;  57  Miss.  598 ;  90  Ill.  371  ;  31 
La.  An.  809. 

FIDUCIARY  CONTRACT.  An  agree¬ 
ment  by  which  9  person  delivers  a  thing  to 
another  on  the  condition  that  he  will  restore 
it  to  him.  The  following  formula  was  em¬ 
ployed  :  Ut  viter  bonus  agere  oportet,  ne prop- 
ter  te  jidemque  tuam  frauda.  Cicero,  de 
Offic.  lib.  3,  cap.  13  ;  Lcq.  du  Dr.  Civ.  Rom. 
§§  237,  238.  See  2  How.  202,  208;  6  W. 
&  S.  18;  7  Watts,  415. 

FIEF.  A  fee,  feod,  or  feud. 

FIEF  D’ HAUBERK.  A  fee  held  on  the 
military  tenure  of  appearing  fully  armed  on 
the  ban  and  arriere-ban.  " Feudum  hauber- 
ticum.  Spelman,  Gloss. ;  Calvinus,  Lex.  • 
Du  Cange.  A  knight’s  fee.  2  Bla.  Com.  gV. 

FIEF  TENANT.  The  holder  of  a  fief 
or  fee. 

FIEL.  In  Spanish  Law.  An  officer 
who  keeps  possession  of  a  thing  deposited 
under  authority  of  law.  Las  Partidas,  pt.  3 
tit.  9,  1.  L 

FIELDAD.  In  Spanish  Law.  Seques¬ 
tration.  This  is  allowed  in  six  cases  by  the 
Spanish  law  where  the  title  to  property  is  in 
dispute.  Las  Partidas,  pt.  3,  tit.  3,  1.  l. 

FIELD-ALE,  or  FILKDALE.  The 
drinking  of  ale  by  bailiffs  and  other  officers  in 
the  feld,  at  the  expense  of  the  hundred  ;  an 
old  English  custom  long  since  prohibited- 
Toml. 

FIERDING  COURTS.  Ancient  Gothic 


courts  “in  the  lowest  instance  ;”  so  call  1 
because  four  were  instituted  within  eve  ** 
superior  district  or  hundred.  Their  jurisdi^ 
tion  was  limited  within  forty  shilling  r" 
three  marks.  3  Steph.  Com.  393  ;  3  Bla! ~C0VJ 
34  ;  Stiernhook,  DeJure  Goth.  i.  1,  c.  2  1 

FIERI  FACIAS  (Lat.  that  you  cause  to 
be  made).  In  Practice.  A  writ  directing 
the  sheriff  to  cause  to  be  made  of  the  goods 
and  chattels  of  the  judgment-debtor  the  sum 
or  debt  recovered. 

It  receives  its  name  from  the  Latin  words  in 
the  writ,  used  when  legal  proceedings  were  con¬ 
ducted  in  Latin  (quod  fieri  facias  de  bonis  et  cat al 

Us,  that  you  cause  to  be  made  of  the  goods  and 
chattels).  It  is  the  form  of  execution  in  common 
use  where  the  judgment-debtor  has  personal 
property. 

The  foundation  of  this  writ  is  a  judgment 
for  debt  or  damages  ;  and  the  party  who  has 
recovered  such  a  judgment  is  generally  en¬ 
titled  to  it,  unless  lie  is  delayed  by  the  stay 
of  execution  which  the  law  allows  in  certain 
cases  after  the  rendition  of  the  judgment,  or 
by  proceedings  in  error. 

The  writ  is  issued  in  the  name  of  the  com¬ 
monwealth  or  of  the  government,  as  required 
by  the  constitution,  and  directed  to  the  sheriff, 
commanding  him  that  of  the  goods  and  chat¬ 
tels  and  (where  lands  are  liable  for  the  pay¬ 
ment  of  debts)  of  the  lands  and  tenements  of 
the  defendant,  therein  named,  in  his  bailiwick, 
he  cause  to  be  levied  as  well  a  certain  debt 

of - dollars,  which  the  plaintiff  (naming 

him),  in  the  court  of - (naming  it),  re¬ 
covered  against  him,  as  -  dollars,  like 

money,  which  to  the  said  plaintiff  were  ad¬ 
judged  for  his  damages  which  he  had  sustained 
by  the  detention  of  that  debt,  and  that  he  (the 
sheriff)  have  that  money  before  the  judges 
of  the  said  court,  on  a  day  certain  (being  the 
return-day  therein  mentioned),  to  render  to 
the  said  plaintiff  his  debt  and  damages  afore¬ 
said,  whereof  the  said  defendant  is  convict. 
It  must  be  tested  in  the  name  of  the  officer,^ 
as  directed  by  the  constitution  or  laws,  as  of 
some  day  during  the  term ;  2  Caines,  81 :  as, 
u  W  itness  the  honorable  John  B.  Gibson,  our 
chief  justice,  at  Philadelphia,  the  tenth  day 
of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty- eight.”  It 
must  be  signed  by  the  prothonotary  or  clerk 
of  the  court,  and  sealed  with  its  seal.  The 
amount  of  the  debt,  interest,  and  costs  must 
also  be  indorsed  on  the  writ.  This  form 
varies  as  it  is  issued  on  a  judgment  in  debt, 
or  on  one  obtained  for  damages  merely. 

Ihe  execution,  being  founded  on  the  judg¬ 
ment,  must,  of  course,  follow  and  be  war¬ 
ranted  by  it ;  2  Saund.  72  h,  k ;  Bingh.  Ex. 
186 ;  2  Cow.  454.  Hence,  where  there  is 
more  than  one  plaintiff  or  defendant,  it  must 
be  in  the  name  of  all  the  plaintiffs  against  all 
the  defendants ;  6  Term,  525.  It  is  either 
for  the  plaintiff  or  the  defendant.  When  it 
is  against  an  executor  or  administrator  for  a 
liability  of  the  testator  or  intestate,  it  is  con¬ 
formable  to  the  judgment,  and  must  be  only 
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'^rrZZoodi  of  the  deceased,  unless  the 
ndant  has  made  himself  personally  liable 
Jefv!u  false  pleading,  in  which  case  the  judg- 
•  2  U  dt  bonis  testatoris  si,  et  si  non,  de  boms 
me  ;f  1  S.  &  R.  453 ;  4  id.  394;  18 
502'  1  Havw.  598;  2  id.  112. 

J°At  common  law,'  the  writ  bound  the  goods 
nf  the  defendant  or  party  against  whom  it 
Jas issued,  from  the  teste  day;  by  which  is 
to  be  understood  that  the  writ  bound  the  pro- 
nertv  against  the  party  himself,  and  all  claim¬ 
ing  bv  assignment  from  or  by  representation 
under  him ;  4  East,  538;  so  that  a  sale  by 
the  defendant  of  his  goods  to  a  bona  fide  pur¬ 
chaser  did  not  protect  them  from  a  fieri  facias 
tested  before,  although  not  issued  or  delivered 
to  the  sheriff  till  after  the  sale ;  Cro.  Eliz. 
174 ;  Cro.  Jac.  451 ;  1  Sid.  271 ;  but  by  the 
statute  of  frauds,  29  Car.  II.  c.  3,  §  16,  it  was 
enacted  “that  no  writ  of  fieri  facias,  or 
other  writ  of  execution,  shall  bind  the  pro¬ 
perty  of  the  goods  of  the  party  against  whom 
such  writ  of  execution  is  sued  forth,  but  from 
the  time  that  such  writ  shall  be  delivered  to 
the  sheriff,  under-sheriff,  or  coroners,  to  be 
executed;  and  for  the  better  manifestation  ot 
the  said  time,  the  sheriffs,  etc.,  their  deputies 
or  agents,  shall,  upon  the  receipt  of  any  such 
writ  (without  fee  for  doing  the  same),  indorse 
upon  the  back  thereof  the  day  of  the  month 
and  year  whereon  he  or  they  received  the 
same;”  and  the  same  or  similar  provisions 
have  been  enacted  in  most  of  the  states  of  the 
United  States;  2  S.  &  R.  157;  1  W  hart. 
377  ;  8  Johns.  446;  12  id.  320;  3  Harr. 
Del.  5i2.  .  a  ,  . 

The  execution  of  the  writ  is  made  by  levy¬ 
ing  upon  the  goods  and  chattels  of  the  de¬ 
fendant  or  party  against  whom  it  is  issued  , 
and,  in  general,  seizing  a  part  of  the  gooi  s 
in  the  name  of  the  whole  on  the  premises  is  a 
good  seizure  of  the  whole;  1  Ed.  llaym.7fc5  , 

2  S.  &  R.  142  ;  4  Wash.  C.  C.  29 ;  1  Munf. 
269;  2  Hill,  N.  Y.  666  ;  5  Ired.  192;  7  Ala. 
K.  8.  619.  But  see  1  Whart.  377  ;  6  Haht. 
218.  It  may  be  executed  at  any  time  beiore 
and  on  the  return-day  ;  13  Tex.  507  ,  >u 
on  Sunday,  where  it  is  forbidden  y  8  ‘  .  1 

Watson,  Sher.  173  ;  5  Co.  92;  Comyns,  Dig. 
Execution ,  C  5.  ,  .  .  „  firtrtr  nf 

The  sheriff  cannot  break  the  olJ.  ~  • 

a  house  for  the  purpose  of  execu*1  ®  foor . 

/«*»;  5  Co.  9i\  nor  onl«Kh  «n  out  door 

4  Hill,  N.  Y.  437  ;  nor 
broken  for  this  purpose ;  ;t  be 

He  may,  however,  enter^th^b  he 

onen.  and.  being  once  l*  ■  _ tr> 


1  Kebl.  689  ;  or  of  a  store  disconnected  with 
the  dwelling-house  and  forming  no  part  of 
the  curtilage ;  16  Johns.  287. 

At  common  law  a  fi.  fa.  did  not  authorize 
a  sheriff  to  seize  bank-bills,  checks,  or  pro¬ 
missory  notes;  but  it  is  otherwise  now,  by 
stat.  1  &  2  Viet.  c.  110,  §  12,  and  3  &  4  Viet, 
c.  82 ;  and  this  statute  law  is  equivalent  to 
the  law  of  many  of  the  United  States ;  2  Va. 
Cas.  246  ;  1  Ba'il.  39 ;  Hempst.  91  ;  29  Penn. 
240. 

FIERI  FECI  (L.  Lat.).  In  Practice. 

The  return  which  the  sheriff  or  other  proper 

•  • _ _  u  T 


officer  makes  to  certain  writs,  signifying, 


open,  and,  being  once '  door  or  chest  to 

may  break  ^VSte  defendant,  even  with- 
seize  the  goods  of  the -.  as.  4  Taunti  619  ; 

out  any  request  to  orn  i  Although  the 

3  B.  &  L>.  223;  y^nterthehouse'of  the 

sheriff  is  authorized  to  t  enter  that 

party  to  search  without  being 

of  a  stranger  lor  tha  P  I  the  defendant’s 
guilty  of  a  trespass,  i10Use;  Comyns, 

goods  are  actually  mm  -  — 

l)irr.  Execution 


;p  The  sheriff  may 

v'-'  L  I _ _  1  o:,l  1  oe  . 


Big  Execution  (  0f  abarn;  1  Sid.  186; 
break  the  outer  o 


have  caused  to  be  made. 

When  the  officer  has  made  this  return,  a 
rule  may  be  obtained  upon  him  after  the 
return-day,  to  pay  the  money  into  court,  and, 
if  he  withholds  payment,  an  action  ot  debt 
may  be  had  on  the  return,  or  assumpsit  for 
money  had  and  received  may  be  sustained 
against  him  ;  3  Johns.  183. 

FIFTEENTHS.  An  aid,  aid  granted 
from  time  to  time  to  the  crown  by  parliament, 
consisting  of  a  fifteenth  part  of  the  personal 
property  in  every  township,  borough,  and 
eitv  in  the  kingdom.  The  valuation  ot  the 
rin"dom  was  fixed  and  a  record  made  in  t  ie 
exchequer  of  the  amount  (twenty-nine  thou¬ 
sand  pounds).  This  valuation  was  not  in¬ 
creased  as  the  property  in  the  kingdom  in¬ 
creased  in  value ;  whence  the  name  came  m 
time  to  be  a  great  misnomer.  Co.  2d  Inst 
77;  Co.  4th  lust.  34;  2  Bla.  Com.  309, 
Cowel. 

FIG-HTNITE  (Sax.).  A  mulct  or  fine 
for  making  a  quarrel  to  the  disturbance  of  the 
peace.  Called  also  by  Cowel  fonsfactura 
pianos.  The  amount  was  one  hundred  and 
twenty  shillings.  Cowel. 

FIGURES.  Numerals.  They  are  either 
Roman,  made  with  letters  of  the  alphabet: 
for  example,  mdcclxxvi  ;  or  they  are  Arabic, 
as  follows:  1776. 

Roman  figures  may  be  used  in  contracts 
and  law  proceedings,  and  they  will  be  held 
valid ;  but  Arabic  figures,  probably  owing  to 
the  ease  with  which  they  may  be  counterfeited 
or  altered,  have  been  holden  not  to  be  suffi¬ 
cient  to  express  the  sum  due  on  a  contract ; 
but  it  seems  that  if  the  amount  payable  and 
due  on  a  promissory  note  be  expressed  in 
figures  or  ciphers,  it  will  be  valid.  Story, 
Bills,  §  42,  note ;  Story,  Pr.  Notes,  §  21. 

.  Figures  to  express  numbers  are  not  allowa¬ 
ble  in  indictments ;  but  all  numbers  must-be 
expressed  in  words  at  length,  except  in  setting 
forth  a  copy  of  a  written  instrument.  And 
complaints  are  governed  by  the  same  rule  in 
cases  over  which  magistrates  have  final  juris¬ 
diction.  But  the  decisions  on  this  point  are 
not  uniform.  And  in  most  of  them  the  pro¬ 
per  distinction  between  the  use  of  figures  in 
the  caption  and  in  the  body  of  an  indict¬ 
ment  has  not  been  observed.  In  America, 
perhaps  the  weight  oi  authority  is  contrary 
to  the  law  as  above  stated.  But,  at  all  events, 
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a  contrary  practice  is  unclerical,  uncertain, 
and  liable  to  alteration  ;  and  the  courts  which 
have  sustained  such  practice  have  uniiormly 
cautioned  against  it.  See  13  Viner,  Abr. 
210;  1  Chitty,  319. 

Bills  of  exchange,  promissory  notes,  checks, 
and  agreements  of  every  description  are  usu¬ 
ally  dated  with  Arabic  figures  :  it  is,  however, 
better  to  date  deeds  and  other  formal  instru¬ 
ments  by  writing  the  words  at  length.  See  5 
Toullier,  n.  836 ;  4  Yeates,  278  ;  2  Johns. 
233  ;  2  Miss.  256  ;  6  Blackf.  533  ;  1  "V  t.  336. 

FILACER.  An  officer  of  the  common 
pleas,  king’s  bench  and  exchequer,  whose 
duty  it  was  to  file  the  writs  on  which  he  made 
process.  There  were  fourteen  of  them  ;  and 
it  was  their  duty  to  make  out  all  original  pro¬ 
cess.  Cowel ;  Blount.  The  office  was  abol¬ 
ished  in  1837. 

FILE.  A  thread,  string,  or  wire  upon 
which  writs  and  other  exhibits  in  courts  and 
offices  are  fastened  or  filed  for  the  more  safe 
keeping  and  ready  turning  to  the  same.  Spel- 
man,  Gloss. ;  Cowel ;  Tomlin,  Law  Diet. 
Papers  put  together  and  tied  in  bundles.  A 
paper  is  said  also  to  be  filed  when  it  is  deliv¬ 
ered  to  the  proper  officer,  and  by  him  received 
to  be  kept  on  file.  13  Viner,  Abr.  211;  1 
Littleton,  113;  1  Hawk.  PI.  Cr.  7,  207. 

FILIATE.  To  declare  whose  child  a 
bastard  is.  2  W.  Blackst.  1017. 

FILIATION.  In  Civil  Law.  The  de¬ 
scent  of  son  or  daughter,  with  regard  to  his 
or  her  father,  mother,  and  their  ancestors. 

Nature  always  points  out  the  mother  by  evi¬ 
dent  signs,  and,  whether  married  or  not,  she  is 
alwavs  certain  :  mater  semper  certa  est,  etiamsi 
vulg6  conceperit.  There  is  not  the  6ame  certainty 
with  regard  to  the  father,  and  the  relation  may 
not  know  or  may  feign  ignorance  as  to  the  pater¬ 
nity  ;  the  law  lias  therefore  established  a  legal 
presumption  to  6erve  as  a  foundation  for  paternity 
and  filiation. 

When  the  mother  is  or  has  been  married, 
her  husband  is  presumed  to  be  the  father  of 
the  children  born  during  the  coverture,  or 
within  a  competent  time  afterwards,  whether 
they  were  conceived  during  the  coverture  or 
not :  pater  is  est  quern  nuptial  demonstrant. 

This  rule  is  founded  on  two  presumptions : 
one  on  the  cohabitation  before  the  birth  of 
the  child  ;  and  the  other  that  the  mother  has 
faithfully  observed  the  vow  she  made  to  her 
husband. 

This  presumption  may,  however,  be  rebutted 
by  showing  either  that  there  has  been  no  co¬ 
habitation,  or  some  physical  or  other  impossi¬ 
bility  that  the  husband  could  be  the  father. 
See  Access;  Bastard;  Gestation; 
Natural  Children  ;  Paternity;  Puta¬ 
tive  Father.  1  Bouvier,  Inst.  n.  302  et 
seq. 

FILIUS  (Lat.).  A  son.  A  child. 

As  distinguished  from  heir,  fllius  is  a  term  of 
nature,  harex  a  term  of  law.  1  Powell,  Dev.  311. 
In  the  civil  law  the  term  was  used  to  denote  a 
child  generally.  Calvinus,  Lex. ;  Vicat,  Voc. 
Jur.  Its  U6e  in  the  phrase  imllius  fitins  would 


seem  to  indicate  a  use  in  the  sense  of  legitimate 
son,  a  bastard  being  the  legitimate  6on  of  no¬ 
body  ;  though  the  word  is  usually  rendered  a 
son,  whether  legitimate  or  illegitimate.  Vicat, 
Voc.  Jur. 

FILIUS  FAMILIAS  (Lat.).  A  son  who 
is  under  the  control  ami  power  of  his  father. 
Story,  Confl.  Laws,  §  61  ;  Vicat,  Voc.  Jur. 

FILIUS  MULIERATUS  (Lat.).  The 
first  legitimate  son  born  to  a  woman  who  has 
had  a  bastard  son  by  her  husband  before  her 
marriage.  Called,  also,  mulier ,  and  mulier 
puisne.  2  Bla.  Com.  248. 

FILIUS  NULLIUS  (Lat.  son  of  nobody). 

A  bastard.  Called,  also,  Jilius populi  (son  of 
the  people).  1  Bla.  Com.  459  ;  6  Coke,  65  a. 

FILUM  AQU-S1  (Lat.  a  thread  of  water). 
This  may  mean  either  the  middle  line  or  the 
outer  line.  Altum  Jilum  denotes  high-water 
mark.  Blount.  Filum  is,  however,  used 
almost  universally  in  connection  with  aquee 
to  denote  the  middle  line  of  a  stream.  Me¬ 
dium  Jilum  is  sometimes  used  with  no  addi¬ 
tional  meaning.  The  common  law  rule, 
which  prevails  in  this  country,  is  that  convey¬ 
ances  of  land  bounded  on  streams,  above  tide 
water,  extend  usque  ad  Jilum  aquee.  See  4 
Pick.  468 ;  24  id.  344  ;  3  Caines,  319  ;  6  Cow. 
579;  26  Wend.  404;  20  Johns.  91  ;  4  Mas. 
397  ;  2  N.  H.  369 ;  1  Halst.  1 ;  3  Rand.  33  ; 

8  Me.  253 ;  1  Ired.  535 ;  3  Dane,  Abr.  4 ; 
Ad  Filum  Aqu.<e  ;  Riparian  Proprie¬ 
tors. 

FILUM  FORESTS  (Lat.).  The  border 
of  the  forest.  2  Bla.  Com.  419  ;  4  Inst.  303; 
Manw.  Purlieu. 

FILUM  VliE  (Lat.).  The  middle  line 
of  the  way.  2  Smith,  Lead.  Cas.  98. 

FIN  DE  NON  RECEVOIR.  In  French 
Law.  An  exception  or  plea  founded  on  law, 
which  without  entering  into  the  merits  of  the 
action  shows  that  the  plaintiff  has  no  right  to 
bring  it,  either  because  the  time  during  which 
it  ought  to  have  been  brought  has  elapsed, 
which  is  called  prescription ,  or  that  there  has 
been  a  compromise,  accord  and  satisfaction,  or 
any  other  cause  which  has  destroyed  the  right 
of  action  which  once  subsisted.  Pothier, 
Proc.  Civ.  pt.  1,  c.  2,  s.  2,  art.  2;  Story, 
Conti.  Laws,  §  580. 

FINAL  DECREE.  A  decree  which 
finally  disposes  of  the  whole  question,  so  that 
nothing  further  is  left  for  the  court  to  adjudi¬ 
cate  upon.  See  2  Dan.  Ch.  Pr.  1199,  n. 

A  decree  which  terminates  all  litigation  on 
the  same  right.  1  Kent,  816. 

A  decree  which  disposes  ultimately  of  the 
suit.  Adams,  Eq.  375.  After  such  decree 
has  been  pronounced,  the  cause  is  at  an  end, 
and  no  further  hearing  can  be  had.  Adams, 
Eq.  388. 

Where  the  whole  law  of  a  case  is  settled  bv  a 
decree,  and  nothing  remains  to  be  done,  unless 
a  new  application  be  made  at  the  foot  of  the  de¬ 
cree,  the  decree  is  a  final  one  so  far  as  respects  a 
right  of  appeal ;  12  Wall.  86 ;  but  a  decree  of 
foreclosure  and  6alc  Is  not  final  in  the  souse 
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,  •  h  allows  an  appeal  from  it  so  long  as  the 
it  due  upon  the  debt  must  be  determined, 
nronerty  to  be  sold  ascertained  and  de- 
fined ;  23  Wall.  405;  Thatcher,  Dig.  Jur.  and 

Pr-  76. 

FINAL  JUDGMENT.  A  judgment 
which  nuts  an  end  to  the  action  by  declaring 
that  the  plaintiff  has  either  entitled  himself, 
or  has  not,  to  recover  the  remedy  he  sues  for. 

3  Bla.  Com.  398.  A  judgment  which  deter¬ 
mines  a  particular  cause  and  terminates  all 
litigation  on  the  same  right.  1  Kent,  Com. 

316.  A  judgment  which  cannot  be  appealed 
from,  but  is  perfectly  conclusive  as  to  the 
matter  adjudicated  upon.  24  Pick.  300 ;  2 
Pet.  294;  6  How.  201,  209. 

When  by  any  direction  of  a  supreme  court  of 
a  state,  an  entire  cause  is  determined,  the  deci¬ 
sion,  when  reduced  to  form  and  entered  in  the  re¬ 
cords  of  the  court,  constitutes  a  finaljudgment, 
whatever  may  be  its  technical  designation,  and 
is  subject  to  review  in  the  supreme  court  of  the 
United  States ;  93  U.  S.  108  ;  but  when  the  6tate 
court  remands  a  cause  for  further  proceedings  in 
the  lower  court  it  is  not  a  final  judgment ;  91  U. 

8. 1. 

FINAL  PROCESS.  Writs  of  execution 
So  called  to  distinguish  them  from  mesne  pro¬ 
cess ,  which  includes  all  process  issuing  before 
judgment  rendered  ;  3  Steph.  Com.  489. 

PINAL  RECOVERY.  The  ultimate 
judgment  of  a  court;  100  Mass.  91.  It  has 
also  been  construed  as  referring  to  the  verdict, 
as  distinguished  from  the  judgment ;  6  Allen, 

243. 

FINAL  SENTENCE.  One  which  puts 
an  end  to  a  case.  Distinguished  from  inter¬ 
locutory.  See  Sentence. 

t  PINALIS  CONCORDIA  (Lat.).  A  de¬ 
cisive  agreement.  A  fine.  A  final  agree¬ 
ment. 

A  final  agreement  entered  by  the  parties 
by  permission  of  court  in  a  suit  actually 
brought  for  lands.  Subsequently  the  bring¬ 
ing  suit,  entry  of  agreement,  etc.,  became 
merely  formal,  but  its  entry  upon  record  gave 
a  firm  title  to  the  plaintiff;  1  Washb.  R.  P« 

70;  1  Spence,  Eq.  Jur.  143;  Tudor,  Lead. 

Cas.  689. 

Finis  est  amicabilts  compositio  et  findlis  Con¬ 
cordia  ex  consensu  et  concordia  domini  regis  vcl  ,  _ 

justiciarum  (a  fine  is  an  amicable  settlement  and  or  ti.  i 
decisive  agreement  by  consent  and  agreement  of 
°ur  lord  the  king  or  his  justices).  Glanville, 
bb.  8  c.  1. 

Talis  concordia  Jlnalis  dicitur  eo  quod  ftnem  im- 
posuit  negotio ,  adeo  ut  neutra  pars  litigautium  ab 
co  de  cetero  poterit  recidere  (such  concord  is  called 
final  because  it  puts  an  end  to  the  business,  60 
that  neither  of  the  litigants  can  afterwards  re¬ 
cede  from  it).  Glanville,  lib.  9,  c.  3 ;  Cunning 
bam,  Law  Diet. 


Money  resources  generally.  The  state  of 

h!„TCCS  °f,v  i,’?ivWua'  or  corporationf 
being  his  condition  in  a  monetary  point  of 

view  The  cash  he  has  on  hand,  and  that 

winch  he  expects  to  receive,  as  compared  with 

the  engagements  he  has  made  to  pay. 

FINANCIER,  FINANCIAN.  One  who 

manages  the  finances  or  public  revenue.  Per¬ 
sons  skilled  in  matters  appertaining  to  the 
judicious  management  of  money  affairs. 

FINDER.  One  who  lawfully  comes  to 
the  possession  of  another’s  personal  property, 
which  was  then  lost. 

As  between  the  finder  of  certain  bank-notes, 
an  employ^  in  a  mill,  and  the  owner  of  the  mill 
and  paper  stock  in  which  they  were  found,  the 
notes  were  held  to  belong  to  the  finder ;  11  R.  I. 
588 ;  62  Ind.  281.  So  as  between  a  servant  in  a 
hotel  and  the  proprietor  of  the  hotel ;  9  W.  N. 
C.  331.  The  finder  of  lost  property  has  a  good 
title  against  every  one  except  the  real  owner; 
11  R.  I.  588 ;  s.  c.  23  Am.  Rep.  528  and  note ;  62 
Me.  275 ;  56  N.  Y.  175 ;  1  Sm.  Lead.  Cas.  636. 

The  finder  is  entitled  to  certain  rights,  and 
liable  to  duties  which  he  is  obliged  to  perform. 
This  is  a  species  of  deposit,  which,  as  it  does 
not  arise  ex  contractu ,  may  be  called  a  quasi 
deposit ;  and  it  is  governed  by  the  same  gen¬ 
eral  rules  as  common  deposits.  The  finder  is 
required  to  take  the  same  reasonable  care  of 
the  property  found  as  any  voluntary  deposi¬ 
tary  ex  contractu;  Doctor  &  Stud.  Dial.  2, 
c.  38;  2  Bulstr.  306,  312;  1  Rolle,  125;  o0 

Vt.  688;  107  Mass.  251. 

The  finder  is  not  bound  to  take  the  goods 
he  finds;  yet,  when  lie  does  undertake  the 
custody,  he  is  required  to  exercise  reasonable 
diligence  in  preserving  the  property ;  and  he 
wilfbe  responsible  for  gross  negligence, 
of  the  old  authorities  laid  down  that  i 
find  butter,  and  by  his  negligent  keeping  it 
putrefy, ^or  if  a  man  find  garments,  and  by 

andteeAem  again.  Bacon  AbrLV..V».«», 
1)  •  and  in  support  of  this  position,  Lton.  1-3, 
^,3  Ow  141 ;  2  Bulstr.  21,  are  cited  but 
’  .cps  if  carefully  examined,  will  not, 
*££ l  be'-’  d  to  decide  the  point  as 


FINANCES.  The  public  revenue  or  re¬ 
sources  of  a  government  or  state.  The  in¬ 
come  or  means  of  an  individual  or  corpora¬ 
tion.  It  is  somewhat  like  the  Jiscus  of  the 
Romans.  The  word  is  generally  used  in  the 
plural. 


and  lie 
Some 
a  man 


point  as 
A  finder 


\  it  oc  if  is  stated  in  Bacon.  A  tinder 

would  be  held  rcspoiisiblc  for  gross  negligence, 

^  otljer'h and,™ he^ti ndcr  of  anarticle 

27  Ohio,  435.  .  rcclaim  the 

And  when  the  owner  does  not^r^  j  ^ 

goods  lost,  they  belong  290.  The 

Com.  296;  2  td.  9,  ^  finder  is  evi- 

acquisition  of  treasur ’  ^  that  what  belongs 

dently  founded  on  >omcg  the  property  of 
to  none  naturally  nUllius  naturaliter  Jit 
the  first  occupant .  t  c* 
primi  occupantis . 
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As  to  the  criminal  responsibility  of  the ! 
finder,  the  result  of  the  authorities  is  that  if 
a  man  finds  goods  that  have  been  actually 
lost,  or  are  reasonably  supposed  by  him  to 
have  been  lost,  and  appropriates  them,  with 
intent  to  take  the  entire  dominion  over  them, 
really  believing  when  he  takes  them  that  the 
owner  cannot  be  found,  it  is  not  larceny  ;  but 
if  he  takes  them  with  the  like  intent,  though 
lost  or  reasonably  supposed  to  be  lost,  but 
reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny;  1  Den.  Cr.  Cas.  335, 
387  ;  2  id.  8 ;  29  Ohio  St.  184 ;  s.  c.  23  Am. 
Rep.  731;  11  Cox,  C.  C.  103,  227,  353  ;  2 
C.  &  K.  841 ;  53  Ind.  343.  There  must  be 
a  felonious  intent ;  116  Mass.  42;  s.  c.  17  Am. 
Rep.  138  and  note.  The  question  is,  whether 
the  finder  when  he  came  into  possession  be¬ 
lieved  the  owner  could  be  found ;  2  Green, 
Cr.  L.  Rep.  35.  In  Regina  v.  Thurborn, 
Parke ,  B.,  observes  that  it  cannot  be  doubted 
that  if,  at  this  day,  the  punishment  of  death 
was  assigned  to  theft  and  usually  earned 
into  effect,  the  misappropriation  of  lost  goods 
Avould  never  be  held  to  constitute  that  offence. 
Whart.  Cr.  L.  §§  901,  910.  See  Taking. 

FINDING.  The  result  of  the  delibera¬ 
tions  of  a  jurv  or  a  court.  1  Day,  238  ;  2  id. 
12;  16  Blatchf.  65. 

FINE.  In  Conveyancing.  An  amicable 
composition  or  agreement  of  a  suit,  either 
actual  or  fictitious,  by  leave  of  the  court,  by 
which  the  lands  in  question  become,  or  are 
acknowledged  to  be,  the  right  of  one  of  the 
parties.  Co.  Litt.  120;  2  Bla.  Com.  349; 
Bacon,  Abr.  Fines  and  Recoveries.  Fines 
Avere  abolished  in  England  by  stat.  3  and  4 
Wm.  IV.  c.  74,  substituting  a  disentailing 
deed,  q.  v.  Their  use  was  not  unknown  in 
the  United  States,  but  has  been  either  ex¬ 
pressly  abolished  or  become  obsolete. 

A  fine  is  so  called  because  it  puts  an  end  not 
only  to  the  suit  thus  commenced,  but  also  to  all 
other  suits  and  controversies  concerning  the  same 
matter.  Such  concords,  6uys  Doddridge  (Eng. 
Lawyer,  84,  85),  have  beeu  in  use  in  the  civil 
law,  and  are  called  transactions,  whereof  they 
say  thus  :  Transact  tones  sunt  de  eis  qwe  in  con- 
tvoversia  sunt ,  a  litefutura  aut  pendente  ad  certain 
compos  it  ionem  reducuntur,  dando  aliquid  vel  ae- 
cipiendo.  Or  shorter,  thus  :  Transacts  est  de  re 
dubia  et  litc  ancipite  ne  dum  adflnem  ducta,  non 
gratuita pactio.  It  is  commonly  defined  an  assur¬ 
ance  by  matter  of  record,  and  is  founded  upon 
a  supposed  previously  existing  right,  and  upon  a 
Avrit  requiring  the  party  to  perform  his  covenant ; 
although  a  fine  may  be  levied  upon  any  writ  by 
which  lands  may  he  demanded,  charged,  or 
bound.  It  has  also  been  defined  an  acknowledg¬ 
ment  on  record  of  a  previous  gift  or  feoffment 
and  prim&  facie  carries  a  fee,  although  it  mav  be 
limited  to  an  estate  for  life  or  in  fee-tail.  Prpst 
Conv.  200,  202,  268,  269  ;  2  Bla.  Com.  348,  349. 

The  stat.  18  EdAv.  I.,  called  motlus  levandi  fines 
declares  and  regulates  the  manner  in  Avhieh  thev 
should  be  levied  and  carried  on  ;  and  that  is  as 
follows.  The  party  to  whom  the  land  is  con¬ 
veyed  or  assured  commences  an  action  at  law 
against  the  other,  generally  an  action  of  cove¬ 
nant,  by  suing  out  a  writ  of  preecipc,  called  a 


writ  of  covenant,  that  the  one  shall  convex  «. 
lands  to  the  other,  on  the  breach  of  which  Z-m® 
ment  the  action  is  brought.  The  suit  beinc  tt.„ 
commenced,  then  follows  the  licentia  concordant 
or  leave  to  compromise  the  suit.  The  coneorn 
or  agreement  itself,  after  leave  obtained  bv  tl?« 
court  :  this  is  usually  an  acknowledgment  from 
the  deforciants  that  the  lands  in  question  are  the 
lands  of  the  complainants.  The  note  of  the  fine 
which  is  only  an  abstract  of  the  writ  of  covenant 
and  the  concord  ;  naming  the  parties,  the  parcels 
of  land,  and  the  agreement.  The  foot  of  the 
fine,  or  the  conclusion  of  it,  which  includes  the 
whole  matter,  reciting  the  parties,  day,  year 
and  place,  and  before  whom  it  was  acknowledged 
or  levied.  See  Cruise,  Fines;  Bacon,  Abr.  Fines 
and  Recoveries  ;  Corny n6,  Dig.  Fine. 

In  Criminal  Law.  Pecuniary  punishment 
imposed  by  a  lawful  tribunal  upon  a  person 
convicted  of  crime  or  misdemeanor.  See 
Shepp.  Touchst.  2  ;  Bacon,  Abr.  Fines  and 
Amercements.  It  may  include  a  forfeiture  or 
penalty  recoverable  in  a  civil  action;  11 
Gray,  373  ;  6  Neb.  37. 

The  amount  of  the  fine  is  frequently  left  to 
the  discretion  of  the  court,  who  ought  to  pro¬ 
portion  the  fine  to  the  olfence.  To  prevent 
the  abuse  of  excessive  fines,  the  constitution 
of  the  United  States  directs  that  “excessive 
bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments 
inllicted.”  Amendm.  to  the  Constitution, 
art.  8. 

This  applies  to  national  and  not  to  state 
legislation ;  5  Wall.  480 ;  7  Pet.  243.  The 
supreme  court  cannot,  on  habeas  corpus , 
revise  the  sentence  of  an  inferior  court  on  the 
ground  that  the  fine  was  excessive;  7  Pet. 
568. 

FINE  FOR  .ALIENATION.  A  sum  of 

money  which  a  tenant  by  knight’s  service,  or 
a  tenant  in  cajrite  by  socage  tenure,  paid  to 
his  lord  for  permission  to  alienate  his  right  in 
the  estate  he  held  to  another,# and  bv  that 
means  to  substitute  a  new  tenant  for  himself. 
2  Bla.  Com.  71,  89;  6  N.  Y.  467,  495. 
These  fines  are  now  abolished.  In  I  ranee, 
a  similar  demand  from  the  tenant,  made  by 
the  lord  when  the  former  alienated  his  estate, 
was  called  lods  et  rente .  This  imposition  was 
abolished,  with  nearly  every  other  feudal 
right,  by  the  French  revolution. 

FINE  FOR  ENDOWMENT.  A  fine 
anciently  payable  to  the  lord  by  the  widow  ot 
a  tenant  without  which  she  could  not  be  en¬ 
dowed  of  her  husband’s  lauds.  Abolished 
under  Henry  I.,  and  by  Magna  Charta.  2 
Bl.  135 ;  Moz.  &  W. 

FINE  SUR  COGNIZANCE  DE  DROIT 
COME  CEO  QUE  IL  AD  DE  SON  DONE. 

A  fine  upon  acknowledgment  of  the  right  ot 
the  cognizee  as  that  which  he  hath  of  the  gn 
of  the  eognizor.  By  this  the  deforciant  ac¬ 
knowledges  in  court  a  former  feoffment  or 
gift  in  possession  to  have  been  made  by  him 
to  the  plaintiff.  2  Bla.  Com.  352;  Cunning¬ 
ham,  Law  Diet. ;  Shepp.  Touchst.  c.  - » 
i  Comyns,  Dig.  Fine. 


fine  sur  cognizance 
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R0IT  TANTUM.  a  line  upon  acknowl- 
JJ,rment  of  the  right  merely.  Generally  used 
to  pass  a  reversionary  interest  which  is  in  the 
tJnizor.  2  Bla.  Com.  351;  Jacob,  Law 
Diet.;  Comyns,  Dig. 

FINE  SUR  CONCESSIT.  A  fine 
muted  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledges 
;,0  precedent  right,  yet  grants  to  the  con- 
siimee  an  estate  de  novo,  usually  for  life  or 
years,  by  way  of  a  supposed  composition.  2 
Bla.  Corn.  353 ;  Shepp.  Touchst.  e.  2. 

FINE  SUR  DONE  GRANT  ET 
RENDER.  A  double  fine,  comprehending 
the  fine  sur  cognizance  de  droit  come  ceo  and 
the  fine  sur  concessit.  It  may  be  used  to 
convey  particular  limitations  of  estates  and  to 
persons  who  are  strangers  or  not  named  in  the 
writ  of  covenant ;  whereas  the  fine  sur  cogni¬ 
zance  de  droit  come  ceo ,  etc.,  conveys  nothing 
hut  an  absolute  estate,  either  of  inheritance, 
or  at  least  freehold.  Salk.  340.  In  this  last 
species  of  fines  the  eognizee,  after  the  right 
is  acknowledged  to  be  in  him,  grants  back 
again  or  renders  to  the  cognizor,  or  perhaps 
to  a  stranger,  some  other  estate  in  the  premises. 
2 Bla.  Com.  353;  Yiner,  Abr.  Fine;  Comyns, 
Big.  Fine;  1  Washb.  R.  P.  33. 

PINE-FORCE.  An  absolute  necessity  or 
inevitable  constraint.  Old  N.  B.  78  ;  Plowd. 
34 ;  6  Co.  1 1  ;  Cowel. 

PINE  AND  RECOVERY  ACT.  The 

statute  3  &  4  Will.  IV.  c.  74.  This  act  abol¬ 
ished  fines  and  recoveries.  2  Sharsw.  Bla. 
Com.  364,  n.;  1  Steph.  Com.  514. 

FINEM  FACERE  (Lat.).  To  make  or 
pay  a  fine.  Bracton,  106;  Skene. 

PINES  LE  ROY.  In  Old  English 
Law.  A  sum  of  money  which  any  one  is  to 
pay  the  king  for  any  contempt  or  offence; 
which  fine  any  one  that  commits  any  trespass, 
°r  is  convict  that  he  falsely  denies  his  own 
deed,  or  did  anything  in  contempt  of  the  law, 
shall  pay  to  the  king.  Terrnes  de  la  Ley ; 
Cunningham,  Law  Diet. 

finished. 

.  The  question  whether  a  house  has  been  “  fin¬ 
ished”  is  one  of  fact;  and  the  owner’s  moving 
into  it  is  not  conclusive  proof  of  the  fact,  where 
the  owner  accepted  an  order  to  be  paid  when  the 
house  is  finished  ;  121  Mass.  584. 

FINIUM  REGUNDORUM  ACTIO. 
In  Civil  Law.  An  action  for  regulating 
boundaries.  1  Mackeldey,  Civ.  Law,  §  271. 

FIRDNITE  (Sax.).  A  mulct  or  penalty 
imposed  on  military  tenants  for  their  default 
m  not  appearing  in  arms  or  coming  to  an  ex¬ 
pedition.  Cowel.  A  penalty  imposed  for 
murder  committed  in  the  army.  Cowel. 

FIRDSOCNE  (Sax.).  Exemption  from 
military  service.  Spelman,  Gloss. 

FIRE.  The  effect  of  combustion.  Web¬ 
ster,  Diet. 

The  legal  sense  of  the  word  is  the  same  as 
the  popular.  1  Pars.  Marit.  Law,  231  et  seq. 


I  ire  i9  not  a  peril  of  the 
law,  however,  fire  is 
Bell,  Diet. 


or 


.  sea.  In  Scotch 
an  inevitable  accident. 

Whether  a  fire  arise,  purely  by  accident 
-  f;0,“  otllf  cause,  when  it  becomes  uni 
controllable  and  dangerous  to  the  public  a 
man  may,  in  general,  justify  the  destruction 
ot  a  house  on  fire  for  the  protection  of  the 
neighborhood;  for  the  maxim  salus  populi 
est  suprema  lex  applies  in  such  case ;  1 1  Co. 
13.  See  Accident;  Act  of  God;  3 
Wms.  Saund.  422  a,  note  2;  3  Co.  Litt.  57 
a,  n.  1 ;  Hamm.  N.  P.  171 ;  1  Cruise,  Dig. 
151,  152;  1  Yiner,  Abr.  215;  1  Rolle,  Abr. 
1  ;  Bacon,  Abr.  Action  on  the  Case,  F ;  2 
Lois  des  B&tim.  124;  1  Term,  310;  6  id. 
489;  Ambl.  619. 

When  real  estate  is  let,  and  the  tenant 
covenants  to  pay  the  rent  during  the  term, 
unless  there  are  proper  exceptions  to  such 
covenants,  and  the  premises  are  afterwards 
destroyed  by  fire  during  the  term,  the  rent 
must  be  paid  although  there  be  no  enjoyment ; 
for  the  common  rule  prevails,  res  peril  domino. 
The  tenant,  by  the  accident,  loses  his  term  ; 
the  landlord,  the  residence;  Story,  Eq.  Jur. 
§  102. 

When  a  fire  is  caused  by  the  sparks  of  a  loco¬ 
motive,  communicating  with  dried  grass  which 
a  railroad  company  has  permitted  to  accumulate 
in  the  line  of  its  track,  and  thence  spreading  to 
the  property  of  an  adjacent  land-owner,  it  is  a 
question  lor  a  jury  whether  the  company  was 
Q-uiltv  of  negligence,  irrespective  of  any  question 
as  to  negligence  or  omission  of  duty  on  the  part 
of  the  land-owner;  26  Wise.  2-3,  s.  c.  7  Am. 
ReD.  69  ;  40  Cal.  14,  s.  c.  6  Am.  Rep.  59o ,  con¬ 
tra  54  Ill.  564,  s.  c.  5  Am.  Rep.  155 ;  but  it  lias 
been  held  that  where  the  fire  communicated  from 
the  suarks  to  a  house  near  the  track,  and  thence 
extended  to  another  at  a  distance,  the  company 
was  not  liable  for  the  loss  of  the  latter,  notwitb- 
standing  its  negligence  in  allowing  the  sparks  to 
escape ;  02  Penn.  bo3 ;  35  an.  Y.  210. 

FIRE  AND  SWORD.  Letters  of  fire 
ami  sword  were  the  ancient  means  lor  dispos¬ 
sessing  a  tenant  who  retained  possession  con- 
frary  to  the  order  of  the  judge  and  diligence 
of  the  law.  They  were  directed  to  the  sheriff, 
and  ordered  him  to  call  the  assrstanee  of  he 
county  to  dispossess  the  tenant.  Bell,  Diet., 
Erskine,  Inst.  lib.  iv.  tit.  3,  §  17. 

FIREBOTE.  An  allowance  of  wood  or 
estovers  to  maintain  competent  firing 
Snant’.  A  sufficient  allowance  of  wooden 
burn  in  a  house ;  1  ^  *»hb.  R- 1  •  |  ^  Conl. 
for  life  or  years  is  entitled  resent 

35.  Cutting  more  than  is i  neede  1  ]  p.^ 

use  is  waste;  3  Dan®’  .Ay  Bingb.  640.  The 
312-315  ;  Cro.  Eli*.  598  ,  1*^  are  dif_ 
rules  in  England  and  in  ^  trees  which 

ferent  in  relation  to  the  504 .  7  p;0k. 

the  tenant  may  cut ;  2  Zabr.  521 ; 

FIRKIN.  A  ^heeaS"^a°firkm  is  also  used 
to  nine  gallons.  used  for  butter  and 
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FIRM.  The  persons  composing  a  part¬ 
nership,  taken  collectively. 

The  name  or  title  under  which  the  mem¬ 
bers  of  a  partnership  transact  business. 

The  word  is  used  as  synonymous  with  partner¬ 
ship.  The  words  “housej”  “concern,”  and 
“company”  are  also  used  in  the  same  sense. 
This  name  is  in  point  of  law  conventional,  and 
applicable  only  to  the  persons  who,  on  each  par¬ 
ticular  occasion  when  the  name  is  used,  are 
members  of  the  firm.  A  firm  is  usually  de¬ 
scribed,  in  legal  proceedings,  as  certain  persons 
trading  or  carryiug  on  business  under  and  using 
the  name,  stvle,  and  firm  of,  etc.  See  9  Q.  B. 
361 ;  9  M.  &  W.  347;  1  Chitty,  Bailm.  49. 

It  may  be  that  the  names  of  all  the  mem¬ 
bers  of  the  partnership  appear  in  the  name  or 
style  of  the  firm,  or  that  the  names  of  only 
a  part  appear,  with  the  addition  of  “and 
company,”  or  other  words  indicating  a  par¬ 
ticipation  of  others,  as  partners,  in  the  busi¬ 
ness;  16  Pick.  428,  429;  or  that  the  name  of 
only  one  of  the  partners,  without  such  addi¬ 
tion,  is  the  name  of  the  firm.  It  sometimes 
happens  that  the  name  of  either  of  the  part¬ 
ners  appears  in  the  style  of  the  firm. 

The  proper  style  of  the  firm  is  frequently 
agreed  upon  in  the  partnership  articles ;  and 
where  this  is  the  case,  it  becomes  the  duty  of 
every  partner,  in  signing  papers  for  the  firm, 
to  employ  the  exact  name  agreed  upon  ;  Coll- 
yer,  Partn.  §  215  ;  Story,  Partn.  §  202.  This 
may  be  necessary,  not  only  to  bind  the 
firm  itself;  Story,  Partn.  §  102;  but  also  to 
prevent  the  partner  signing  from  incurring  a 
personal  liability  both  to  third  persons  and  to 
his  copartners ;  Story,  Partn.  §§  102,  202;  2 
Jac.  &  W.  268;  11  Ad.  &  E.  339;  Pothier, 
Partn.  nn.  100,  101. 

So,  the  name  which  a  partnership  assume, 
recognize,  and  publicly  use  becomes  the  legiti¬ 
mate  name  and  style  of  the  firm,  not  less  so 
than  if  it  had  been  adopted  by  the  articles  of 
copartnership;  2  Pet.  186,  198;  and  a  part¬ 
ner  has  no  implied  authority  to  bind  the  firm 
by  any  other  than  the  firm  name  thus  acquired ; 
9  M.  &  W.  284.  Wherefore,  where  a  firm 
consisted  of  J  B  &  C  H,  the  partnership  name 
being  J  B  only,  and  C  H  accepted  a  bill  in 
the  name  of  “  J  B  &  Co.,”  it  was  held  that 
J  B  was  not  bound  thereby ;  9  M.  &  W.  284. 
See  Daveis,  325.  * 

If  the  firm  have  no  fixed  name,  a  signing 
by  one,  in  the  name  of  himself  and  company, 
will  bind  the  partnership;  2  Ohio,  61  ;  and  a 
note  in  the  name  of  one,  and  signed  by  him 
“  For  the  firm,  etc.,”  will  bind  the  company  ; 
5  Blaekf.  99.  AN  here  the  business  of  a  firm 
is  to  be  carried  on  in  the  name  of  B  &  I),  a 
signature  of  a  note  by  the  names  and  sur¬ 
names  of  the  respective  parties  is  a  sufficient 
signature  to  charge  the  partnership ;  3  C.  B. 
792.  Where  a  written  contract  is  made  in 
the  name  of  one,  and  another  is  a  secret  part¬ 
ner  with  him,  both  may  be  sued  upon  it ;  2 
Ala.  134;  5  Watts,  454. 

Where  partners  agree  that  their  business 
shall  be  conducted  in  the  name  of  one  person, 
whether  himself  interested  in  the  partnership 


business  or  not,  that  is  the  partnership  name 
and  the  partners  are  bound  by  it’  6  Hill’ 
322;  1  Denio,  405,  471,  481.  Where  that 
name  is  the  name  of  one  of  the  partners,  and 
he  does  business  also  on  his  own  private  ac¬ 
count,  a  contract  signed  by  that  name  will  not 
bind  the  firm,  unless  it  appears  to  have  been 
entered  into  for  the  firm  ;  but,  if  there  be  no 
proof  that  the  contract  was  made  for  the  firm 
the  presumption  will  be  that  it  was  made  by 
the  partner  on  his  own  separate  account,  and 
the  firm  will  not  be  responsible  ;  Story.  Partn. 
§  139;  5  Pick.  11  ;  9  id.  274;  1  Du.  N.  y! 
405;  17  S.  &  R  165;  5  Mas.  176;  5  Pet. 
529.  See  Partners  ;  Partnership. 

The  name  of  the  firm  should  be  distinct 
from  the  names  of  all  other  firms.  When 
there  is  confusion  in  this  respect,  the  partners 
composing  one  firm  may,  in  some  cases,  be 
made  responsible  for  the  debts  of  another. 
See  Peake,  Cas.  80;  7  East,  210;  2  Bell, 
Comm.  670;  3  Mart.  La.  n.  s.  39;  Parsons, 
Partn.  120.  As  to  the  right  of  a  surviving 
partner  to  carry  on  the  business  in  the  name 
of  the  firm,  see  7  Sim.  127;  Story,  Partn. 
§  100,  note;  Colly er,  Partn.  §  162,  note. 

Merchants  and  lawyers  have  different  no¬ 
tions  respecting  the  nature  of  a  firm.  Mer¬ 
chants  are  in  the  habit  of  looking  upon  a  firm 
as  a  body  distinct  from  the  members  compos¬ 
ing  it;  Cory,  Accounts,  2d  ed. ;  Lindley, 
Partn.  c.  vii.  p.  213.  The  law  looks  to  the 
partners  themselves;  any  change  among  them 
destroys  the  identity  of  the  firm ;  what  is 
called  the  property  of  the  firm  is  their  pro¬ 
perty,  and  what  are  called  the  debts  and  lia¬ 
bilities  of  the  firm  are  their  debts  and  their 
liabilities.  In  point  of  law,  a  partner  maybe 
the  debtor  or  creditor  of  his  copartners ;  but 
he  cannot  be  either  debtor  or  creditor  of  the 
firm  of  which  he  is  himself  a  member ;  4 
Mylne  &  C.  171,  172. 

A  firm  can  neither  sue  nor  be  sued,  other¬ 
wise  than  in  the  name  of  the  partners  com¬ 
posing  it.  Consequently,  no  action  can  be 
brought  by  the  firm  against  one  of  its  part¬ 
ners,  nor  by  one  of  its  partners  against  it ; 
for  in  any  such  action  one  person  at  least 
would  appear  both  as  plaintiff  and  defendant, 
and  it  is  considered  absurd  for  any  person  to 
sue  himself,  even  in  form  ;  1  B.  &  Aid.  664  ; 
4  Mylne  &  C.  Ch.  171,  172;  6  Taunt.  598; 
6  Pick.  320,  321  ;  5  Gill  &  J.  487.  For  the 
same  reason,  one  firm  cannot  bring  an  action 
against  another  if  there  be  one  or  more  per¬ 
sons  partners  in  both  firms  ;  6  Taunt.  597 ;  2 
B.  &  P.  120;  unless  by  statute:  as  in  Penn¬ 
sylvania,  by  the  act  of  April  14,  1838. 

An  appeal  or  writ  of  error  taken  in  the 
name  of  a  firm  and  not  giving  the  names  ot 

the  individuals  comprising  it  will  be  dismissed, 

and  the  defect  cannot  be  amended  ;  1 1  AN  all. 
86  ;  21  How.  393,  22  id.  87. 

AA  henever  a  firm  is  spoken  of  by  its  name 
or  style,  the  courts  admit  evidence  to  show 
what  persons  did  in  fact  constitute  the  firm  at 
the  time  in  question ;  6  Taunt.  15;  4  Maule 
&  S.  13 ;  2  Keen,  255.  If  persons  trade  or 
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business ; 

Lindl.  Partn.  216. 
given  to  a  firm  of 


rrv  on  business  under  a  name,  style,  or 
firm',  whatever  may  be  done  by  them  under 
that’ name  is  binding  as  much  as  if  real  names 
luid  been  used  ;  1  Chitty,  Bailm.  707  ;  2  C. 

&  P.  296  ;  2  Campb.  548. 

Xny  change  in  the  persons  composing  a 
firm  is  productive  of  a  new  signification  of 
the  name.  If,  therefore,  a  legacy  is  left  to  a 
firm,  that  is  a  legacy  to  those  who  compose  it 
at  the  time  the  legacy  vests ;  see  2  Keen,  255  ; 

3  Mylne  &  C.  507  ;  7  De  G.  M.  &  G.  673 ; 
and  if  a  legacy  is  left  to  the  representatives 
of  an  old  firm,  it  will  be  payable  to  the  exec¬ 
utors  of  the  survivors  of  the  partners  consti¬ 
tuting  the  firm  alluded  to,  and  not  to  its 
successors  in  business;  11  Ir.  Eq.  451;  1 

Again,  an  authority 
two  partners  cannot,  it 
•would  seem,  be  exercised  by  them  and  a  third 
person  afterwards  taken  into  partnership  with 
them;  6  Bing.  n.  c.  201.  See  4  Ad.  &  E. 
832;  16  Sim.  121;  7  Hare,  351;  4  Yes. 
649. 

A  name  may  be  a  trade-mark ;  and,  if  it 
is,  the  use  of  it  by  others  will  be  illegal,  if 
they  pass  olf  themselves  or  their  own  goods  for 
the  firm  or  the  goods  of  the  firm  whose  name 
is  made  use  of ;  2  Keen,  213  ;  4  K.  &  J.  747. 
Moreover,  if  this  is  done  intentionally,  the 
illegality  will  not  be  affected  by  the  circum¬ 
stance  that  the  imitators  of  the  trade-mark 
are  themselves  of  the  same  name  as  those 
whose  mark  they  imitate ;  13  Beav.  209 ;  3 
De  G.  M.  &  G.  896. 

An  action  by  a  firm  may  be  defeated  by  a 
defence  founded  on  the  conduct  of  one  of  the 
partners.  If  one  member  of  a  firm  is  guilty 
of  a  fraud  in  entering  into  a  contract  on  be¬ 
half  of  the  firm,  his  fraud  may  be  relied  on 
as  a  defence  to  an  action  on  the  contract 
brought  by  him  and  his  copartners  ;  for  their 
innocence  does  not  purge  his  guilt.  See  Ry. 
&  M.  178;  2  Sm.  &  G.  422;  5  De  G.  M.  & 
G.  160;  2  Beav.  128;  10  id.  523;  3  Drew. 
3  ;  3  Term,  454 ;  9  B.  &  C.  241.  The  above 
rule  seems  not  to  rest  upon  the  ground  that 
the  act  of  the  one  partner  is  imputable  to  the 
firm ;  it  governs  when  the  circumstances  are 
such  as  to  exclude  the  doctrine  of  agency. 
Ihus,  if  a  partner  pledges  partnership  pro- 
perty,  and  in  so  doing  clearly  acts  beyond  the 
limits  of  his  authority,  still,  as  he  cannot  dis¬ 
pute  the  validity  of  his  own  act,  he  and  his 
copartners  cannot  recover  the  property  so 
pledged  by  an  action  at  law ;  5  Exch.  489. 
b>o,  although  a  partner  has  no  right  to  pay 
ns  own  separate  debt  by  setting  off  against 
>t  a  debt  due  from  his  creditor  to  the  firm, 
yet  if  be  actually  agrees  that  such  set-off  shall 
be  made,  and  it  is  made  accordingly,  he  and 
ns  copartners  cannot  afterwards  in  an  action 
recover  the  debt  due  to  the  firm  ;  7  M.  &  W. 
^4j.7  M-  &  G.  607  ;  9  B.  &  C.  532;  1 
Inndl.  Partn.  169,  170;  1  Maule  &  S.  751. 

.  ‘  a  person  becomes  surety  to  a  firm,  it  is 

important  to  ascertain  whether  he  clearly  con¬ 
templated  changes  in  the  firm,  and  agreed  to 
ecome  surety  to  a  fluctuating  body,  or  not. 


If  he  did,  his  liability  is  not  discharged  bv 
any  change  among  the  members  constituting 

tion’  5  \  &1 AM'  2?1  ’  but  if  n°  such  intt*n- 
tion  can  be  shown,  then  a  contract  of  surety 

ship  entered  into  with  a  firm  will  be  deemed 

to  be  binding  so  long  only  as  the  firm  remains 

unchanged,  and  consequently  any  change  in 

it,  whether  by  the  death  or  the  retirement  of 

a  partner ;  7  Hare,  50 ;  3  East,  484 ;  4  Taunt. 


673;  4  Russ.  154;  1  Bingh.  452 ;  3 
703  ;  7  Term,  254  ;  10  Ad.  &  E.  30 : 
the  introduction  of  a  new  partner;  2  Vi. 

934 ;  immediately  puts  an  end  to 


Q.  B. 
,  or  by 


surety’s  liability  so  far  as  subsequent 


for  the 


Blackst. 
the 

events  are  concerned.  In  all  such  cases  the 
surety’s  position  and  risk  are  altered,  and, 
whether  he  has  in  fact  been  damnified  by  the 
change  or  not,  he  has  a  right  to  say,  non  in 
hcecfcedera  veni.  Similar  doctrines  apply  to 
cases  where  a  person  becomes  surety  for  the 
conduct  of  a  firm  ;  3  Campb.  52 ;  5  M.  &  W. 
580 ;  1  Bingh.  452.  See  6  Q.  B.  514  ;  4  B. 
&  P.  34 ;  3  Exch.  820;  9  id.  197  ;  2  Y.  & 
B.  79,  83 ;  8  Cl.  &  F.  214 ;  1  Lindl.  Partn. 
172-174  ;  1  Glyn  &  J.  389,  409;  2  id.  246; 
De  G.  300 ;  2  Rose,  239,  328 ;  4  Dow.  &  C. 
426. 

FIRM  A  (L.  Lat.).  A  farm  or  rent  re¬ 
served  on  letting  lands,  anciently  frequently 
reserved  in  provisions.  Spelman,  Gloss. ; 
Cunningham,  Law  Diet. 

A  banquet;  supper;  provisions 

table.  Du  Cange.  , 

A  tribute  or  custom  paid  towards  enter¬ 
taining  the  king  for  one  night.  Domesday; 

^  A  rent  reserved  to  be  paid  in  money,  called 
then  alba  Jinna  (white  rents,  money  rents). 

SPfSG1  A  letting.  AH  finnan,  , raHidi 
Cl  have  farm  let).  Spelman,  Gloss. 

(  A  messuage  with  the  house,  garden,  OT 
lands,  etc.  connected  therewith.  Co.  Litt.  5 
a;  Shepp.  Touchst.  93.  See  Farm. 

FIRMA  FEODI  (L.  Lat.).  hee-farm. 
See  Fkoui-Fikma. 

FIRMAN.  A  passport  granted  by  the 
Treat  Mo<rul  to  captains  of  foreign  vessels  to 
[Jade  within  the  territories  over  which  lie  h< 

j“FI^ARiuPSr7u  La,.).  A fermor.  A 
lesfee  of  a  term. 

such  as  hold  by  lease  2d  jnst. 

year,  by  .lead  or  »,,hoot  de£  ^  3I2_ 

315;  7  Ad.  &  E.  f7™TSDEMEANANT. 
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Prisons  Act  „;tv.  and 


Under  the  rr.so,.»  ^the  county,  city, 

126,  s.  67)  prison ers  * ^  of  misdemeanor 
borough  prisons  con\ i  ]abor>  are  divided  . 

and  not  sentenced  to  y  whioh  is  called  the 

into  two  classes,  one  ^  the  discretion  of 
first  division ;  ami  i  h  a  prisoner  be 

tbe  court  of  the  first  divu 

treated  as  a  misae 
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sion,  usually  called  “first-class  misdemean¬ 
ant,”  and  as  such  not  to  be  deemed  a  crimi¬ 
nal  prisoner,  i.  e.,  a  prisoner  convicted  of  a 
crime. 

FIRST  FRUITS.  The  first  year’s  whole 
proiits  of  the  spiritual  preferments.  There 
were  three  valuations  ( valor  beuejicium)  at 
different  times,  according  to  which  these  first 
fruits  were  estimated,  made  in  1253,  1288, 
and  1318.  A  final  valuation  was  made  by 
the  2G  Hen.  VIII.  c.  3. 

They  now  form  a  perpetual  fund,  called 
Queen  Anne’s  bounty,  the  income  of  which 
is  used  for  the  augmentation  of  poor  livings. 
1  Sharsw.  Bla.  Com.  284,  and  notes ;  2  Burn, 
Eccl.  Law.  260.  . 

FIRST  IMPRESSION  (Lat.  Primes 
impressionis).  First  examination.  First  pre¬ 
sentation  to  a  court  for  examination  or  deci¬ 
sion.  A  cause  which  presents  a  new  question 
for  the  first  time,  and  tor  which,  consequently, 
there  is  no  precedent  applicable  in  all  respects, 
is  said  to  be  a  case  of  the  first  impression. 
Austin,  Jur.  sect.  xxv.  ad  Jin. 

FIRST  PURCHASER.  In  the  English 
law  of  descent,  the  first  purchaser  was  he 
who  first  acquired  an  estate  in  a  family  which 
still  owns  it.  A  purchase  of  this  kind  signi¬ 
fies  any  mode  of  acquiring  an  estate,  except 
by  descent.  2  Bla.  Com.  220. 

FISC.  In  Civil  Law.  The  treasury  of 
a  prince;  the  public  treasury.  1  Low.  C.  361. 

Hence,  to  con  fiscate  a  thing  is  to  appropriate  it 
to  the  fisc.  Paillet,  Droit  Public,  21,  n.,  6ays 
that  fisens,  in  the  Roman  law,  signified  the  trea¬ 
sure  of  the  prince,  and  cerariuni  the  treasure  of 
the  state.  But  this  distinction  wa6  not  observed 
in  France.  See  Law  10,  if.  Be  jure  Fisci. 

FISCAL.  Belonging  to  the  fisc,  or  public 
treasury. 

FISH.  An  animal  which  inhabits  the 
water,  breathes  by  means  of  gills,  swims  by 
the  aid  of  fins,  and  is  oviparous. 

Fishes  in  rivers  and  in  the  sea  are  considered 
as  animals  ferae  naturae;  consequently,  no  one 
has  any  property  in  them  until  they  have 
been  captured  ;  and,  like  other  wild  animals, 
if,  having  been  taken,  they  escape  and  regain 
their  liberty,  the  captor  loses  his  property  in 
them.  r  1  J 


FISH  ROYAL.  A  whale,  porpoise,  or 
sturgeon  thrown  ashore  on  the  coast  of  Eng¬ 
land  belonged  to  the  king  as  a  branch  of  Ins 
prerogative.  Hence  these  fish  are  termed 
royal  fish.  Hale,  De  Jure  Mar.  pt.  1  e  7  • 
1  'Sharsw.  Bla.  Com.  290;  Plowd.’  305- 
Braeton,  1.  3,  c.  3. 


FISHERY.  A  place  prepared  for  catch 
ing  fish  with  nets  or  hooks.  This  is  com 
monly  applied  to  the  place  of  drawing  a 
or  net.  1  Whart.  131,  132. 

A  common  of  fishery  is  not  an  exclusive 
right,  but  one  enjoyed  in  common  with  eer 
tain  other  persons.  3  Kent,  329. 

A  free  fishery  is  8aid  to  be  a  franchise  in 
the  hands  of  a  subject,  existing  by  grant  or 


prescription,  distinct  from  an  ownership  in  the 
soil.  It  is  an  exclusive  right,  and  applies  to 
a  public  navigable  river,  without  any  r\<rU  ;n 
the  soil.  3  Kent,  329. 

A  several  fishery  is  one  by  which  the  party 
claiming  it  has  the  right  of  fishing,  independ¬ 
ently  of  all  others,  so  that  no  person  can  have 
a  coextensive  right  with  him  in  the  object 
claimed  ;  but  a  partial  and  independent  right 
in  another,  or  a  limited  liberty,  does  not  dero¬ 
gate  from  the  right  of  the  owner.  5  Burr 
2814. 

A  distinction  has  been  made  between  a  com¬ 
mon  fishery  (commune  piscar him),  which  may 
mean  for  all  mankind,  as  in  the  sea,  and  a  com¬ 
mon  of  fishery  (communium  piscarice ),  which  is 
a  right,  in  common  with  certain  other  persons 
in  a  particular  6tream.  8  Taunt.  183.  Mr.  An- 
gell  seems  to  think  that  common  of  fishery  and 
free  fishery  are  convertible  terms.  Law  of  Water¬ 
courses,  c.  6,  ss.  3,  4. 

Mr.  Woolryeh  says  that  sometimes  a  free  fishery 
is  confounded  with  a  several,  sometimes  it  is  said 
to  be  synonymous  with  common,  and  again  it  is 
treated  as  distinct  from  either.  Law  of  Waters, 
etc.  97. 

A  several  fishery,  as  its  name  imports,  is  an 
exclusive  property :  this,  however,  is  not  to  be 
understood  as  depriving  the  territorial  owner  of 
his  right  to  a  several  fishery  when  he  grants  to 
another  person  permission  to  fish  ;  for  he  would 
continue  to  be  the  several  proprietor  although  he 
should  suffer  a  stranger  to  bold  a  coextensive 
right  with  himself.  Woolryeh  on  Wat.  96. 

These  distinctions  in  relation  to  several,  free, 
and  common  of  fishery  are  not  strongly  marked, 
and  the  lines  are  sometimes  scarcely  perceptible. 
“  Instead  of  going  into  the  black-letter  books  to 
learn  what  was  a  fishery,  and  a  free  fishery,  and 
a  several  fishery,”  says  Huston,  J.,  “I  am  dis¬ 
posed  to  regard  our  own  acts,  even  though  differ¬ 
ing  from  old  feudal  law.”  1  Whart.  132. 

The  right  of  fishery  is  to  be  considered 
with  reference  to  navigable  waters  and  to 
waters  not  navigable ;  meaning,  by  the  for¬ 
mer,  those  in  which  the  tide  ebbs  and  Hows; 
by  the  latter,  those  in  which  it  does  not.  By 
the  common  law  of  England  the  fisheries  in 
all  the  navigable  waters  of  the  realm  belong 
to  the  crown  by  prerogative,  in  such  way, 
nevertheless,  as  to  be  common  to  all  the  sub¬ 
jects  :  so  that  an  individual  claiming  an  ex¬ 
clusive  fishery  in  such  waters  must  show  it 
strictly  by  grant  or  prescription.  In  rivers 
not  navigable  the  fisheries  belong  to  the  own- 
el's  of  the  soil  or  to  the  riparian  proprietors ; 
2  Bla.  Com.  39;  Hale,  De  Jure  Alar.  c. 
4;  1  M<>d.  105;  6  id.  73;  1  Salk.  357  ; 
Willes,  265;  4  Term,  437  ;  4  Burr.  2162; 
Dav.  155;  7  Co.  16  a;  Plowd.  154  a.  The 
common  law  has  been  declared  to  be  the  law 
in  several  of  the  United  States;  17  Johns. 
195;  19  id.  256;  20  id.  90;  6  Cow.  N.  Y. 
518 ;  3  N.  H.  321  ;  1  Pick.  180 ;  4  id.  145  ; 
5  arf.  199;  5  Day,  72;  1  Baldw.  C.  C.  60;  5 
Mas.  C.  C.  191  ;  5  Harr.  &  J.  Md.  193  ;  2 
Conn.  481;  10  Cush.  309;  108  Mass.  446, 
44/  ;  37  Me.  472.  But  in  Pennsylvania, 
rr  i  ^ar?^na>  an(l  South  Carolina,  the  right 
of  fishery  in  the  great  rivers  of  those  states, 
though  not  tide-waters,  is  held  to  be  vested 
m  the  state  and  open  to  all  the  world  ;  2  Binn. 
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t.. .  14  s.  &  R-  71 i  1  M’Cord,  580  ;  3  Ired. 
47®:  34  Ohio,  492 ;  see  89  Penn.  346.  The 
of  fishery  in  navigable  waters  ex- 
Imls  to  the  taking  of  shell-fish  between  high 
1  low  water-mark;  2  Bos.  &  P.  472;  5 
92;  37  Me.  472;  15  How.  132;  103 

M In  Massachusetts  and  Maine,  private  fish¬ 
eries  are  subject  to  legislative  control ;  5  Pick. 
199-  9  id.  87;  2  Cush.  257  ;  6  id.  380;  17 
id  106;  70  id.  196,  198;  82  N.  C.  65;  see, 
a|s0  20  Johns.  90 ;  and  public  fisheries  may 


be  appropriated  by  towns  in  which  the  waters 
lie ;  4  Mass.  140  ;*14  id.  488.  Public  fisheries 
are,  of  course,  subject  to  legislative  regula¬ 
tion;  37  Me.  472;  18  How.  571  ;  1  Baldw. 
76.  Private  or  several  fisheries  in  navigable 
waters  may  be  established  by  the  legislatures, 
or  may,  perhaps,  be  acquired  by  prescription 
clearly  proved ;  16  Pet.  369  ;  6  Cow.  369;  5 

f  'i  <  nr  _  1  non  .  A  1VT/1  O/'O  .  1  ft 


Ired.  118  , 
Cush.  369; 


1  Wend. 
39 
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4  Md.  262;  10 
Mich.  626 ;  and  in  some  of 
the  United  States  there  are  such  private  fish¬ 
eries,  established  during  the  colonial  state, 
which  are  still  held  and  enjoyed  as  such :  as, 
in  the  Delaware;  1  Whart.  145;  1  Baldw. 
76.  The  right  of  private  fishery  may  exist 
not  only  in  the  riparian  proprietor,  but  also 
in  another  who  has  acquired  it  by  grant  or 
otherwise;  Co.  Litt.  122  a,  n.  7  ;  Schultes, 
Aq.  Rights,  40,  41;  Angell,  Watere.  184; 
33  N.  J.  L.  223.  But  see  2  Salk.  637.  Such 
a  right  is  held  subject  to  the  use  of  the  waters 
as  a  highway ;  Angell,  Tide-Wat.  80-83  ;  1 
South.  61;  1  Jones,  No.  C.  299;  1  Campb. 
516;  1  Whart.  136;  and  to  the  free  passage 
of  the  fish ;  7  East,  195 ;  1  Rice,  447 ; 
Pick.  199;  10  Johns.  236;  17  id.  195; 
Mass.  522;  15  Me.  303,  378. 

Oysters  which  have  been  taken,  and  have 
thus  become  private  property,  may  be  plantec 
in  a  new  place  flowed  by  tide-water  and  where 
there  are  none  naturally,  and  yet  remain  the 
private  property  of  the  person  planting  them  ; 
14  Wend.  42;  34  Barb.  592;  2  R.  I.  434. 
A  state  may  pass  laws  prohibiting  the  citizens 
of  other  states  from  taking  oysters  within  its 
territorial  limits;  4  Wash.  C.  C.  371  ;  12  R 
b  385;  94  U.  S.  391;  Angell,  Tide-Wat 
156. 

r  See,  generally,  2  Bla.  Com.  39 ;  3  Kent 
409 ;  Bacon,  Abr.  Prerogative ;  Schultes, 
Aq.  Rights;  Angell,  Watere.  §§  61-89 
"  ashburn,  Easements. 

fisheries  commission. 

The  relations  of  the  United  States  with  the 
British  provinces  on  the  Atlantic,  have  been  the 
subject  of  important  negotiations.  By  the  treaty 

1818  (Art.  I.),  the  United  States  have  the 
ritfht  to  fish  on  certain  specified  coasts  of  British 
America  without  reference  to  the  distance  from 
shore,  while  as  to  all  other  coasts  they  are  ex¬ 
cluded  from  fishing  within  three  marine  miles  of 
the  shore.  The  treaty  of  Washington  of  1871 
(Art.  XVIII.)  removes  the  three-mile  restric¬ 
tion.  Art.  XIX.  yields  a  corresponding  right  to 
all  British  subjects  as  to  the  Atlantic  coasts  of 
the  United  States  north  of  the  39th  parallel,  and 
concedes  to  each  uation  the  right  to  import,  free 


of  duty,  fish  and  fish  oils  into  the  ports  of  the 
other.  The  treaty  was  to  continue  in  operation 
lor  ten  years,  and  further  until  two  years’  notice 
from  either  party.  In  Art.  XXII.  it  is  stated  that 
the  British  government  asserts  that  these  provi¬ 
sions  of  the  treaty  would  work  greatly  to  her 
disadvantage.  Provision  was  accordingly  made, 
by  the  6anie  article,  for  the  appointment  of  a 
commission,  which  is  known  as  the  fisheries  com - 
7nissio7iy  to  determine  the  amount  of  compensa¬ 
tion  to  be  paid  by  the  United  States.  The  tribu¬ 
nal,  consisting  of  three  members,  met  at  Halifax, 
N.  S.,  June  15,  1877,  and  the  business  sessions 
lasted  from  July  28  to  November  23,  1877.  The 
award  was  five  and  one-lialf  million  dollars  in 
gold  to  Great  Britain.  The  United  States  com¬ 
missioner  did  not  6ign  the  award,  stating  that, 
u  in  his  opinion  the  advantages  accruing  to  Great 
Britain  under  the  treaty  of  Washington  are 
greater  than  those  conferred  on  the  United 
States.  ...  He  deems  it  his  duty  to  state 
further,  that  it  is  questionable  whether  it  is  com¬ 
petent  for  the  board  to  make  an  award  under  the 
treaty,  except  with  the  unanimous  consent  of 
its  members.”  See  U.  S.  Rev.  Stat.  §§  2505, 
2506  ;  12  Am.  Law  Rev.  380. 

FISH  COMMISSIONER. 

The  Act  of  9  February,  1871,  provides  for  the 
appointment  of  a  commissioner  of  fish  and  fisher¬ 
ies,  with  all  necessary  powers  looking  to  the 
preservation  and  increase  of  food  fishes  through¬ 
out  the  country.  U.  S.  Rev.  Stat.  §  4395. 

FISK.  In  Scotch  Law.  The  revenue 
of  the  crown.  Generally  used  of  the  per¬ 
sonal  estate  of  a  rebel  which  has  been  for¬ 
feited  to  the  crowm.  Bell,  Diet. 

FISTUCA  (Lat.  ;  spelled,  also,  festuca  ; 
called,  otherwise,  baculum ,  virga ,  fvstis). 
The  rod  which  was  transferred,  in  one  ot  the 
ancient  methods  of  feoffment,  to  denote  a 
transfer  of  the  property  in  land,  bpelman, 
Gloss. 

FIX.  A  constitutional  provision  to  the 
effect  that  the  general  assembly  shall  fix  the 
compensation  of  officers,  means  that  it  shall 
prescribe  or  “fix”  the  rule  by  which  such 
compensation  is  to  be  determined ;  18  Ohio,  9. 

FIXING  BAIL.  In  Practice.  Render¬ 
ing  absolute  the  liability  of  special  bail. 

'The  bail  are  fixed  upon  the  issue  ot  a  ca. 
sa.  (capias  ad  satisfaciendum )  against  the 
defendant;  2  Nott  *  M’r  -  18  J< 


&  M’C.  5G9  ;  10  Johns. 
U7;  3  Harr.  N.J.9;  11  T«.  IS;  and  J 
return  of  turn  est  thereto  by  the  sbenff,  4 
PKv  1:  2  Bail.  492;  3  Rich.  So.  C.  145, 
1  Vt.  276  ;  7  Leigh,  371  ;  made  on  there  urn- 

dav.  2  Mete.  Mass.  590;  1  R«ch.  So-  C: 
421  !  unless  the  defendant  be,  junren. ffered 
within  the  time  allowed  ex  gratia  bj  g  P 

tice  of  the  court;  8nC°nn*  bev^No.  C. 
24  ;  2  Johns.  101  ;  9  id.  «  »  y  216*  8 

91;  11  Gill  &  J-  92;  2  Hill,  N.  210 ,  o 

Cal.  552;  17  Ga.  88.  jj  472;  Massa- 

In  New  Hampshire,  1  \  69  Mo>  S59  . 

ehusetts,  2  Mass.  485  ,  *  d  Texas>  7  Tex. 

non  est  to  an  execution  acaii 
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The  death  of  the  defendant  after  a  return 
of  non  est  by  the  sheriff  prevents  a  surrender, 
and  fixes  the  bail  inevitably  ;  5  Binn.  332;  4 
Johns.  407  ;  3  M’ Cord,  49;  4  Pick.  120;  4 
N.  H.  29  ;  12  Wheat.  604.  See  1  Ov.  224; 

1  Ohio,  35  ;  2  Ga.  331. 

In  Georgia  and  North  Carolina,  bail  are 
not  fixed  till  judgment  is  obtained  against 
them;  3  Dev.  155;  2  Ga.  331;  61  id.  197  ; 
id.  492.  See  Bail. 

FIXTURES.  Personal  chattels  affixed 
to  real  estate,  which  may  be  severed  and 
removed  by  the  party  who  has  affixed  them, 
or  by  his  personal  representative,  against  the 
will  of  the  owner  of  the  freehold.  There  is 
much  dispute  amon^  the  authorities  as  to 
what  is  a  proper  definition.  Brown’s  Law  of 
Fixtures,  1 ;  6  Am.  Law  Rev.  412,  where 
various  definitions  are  reviewed. 

Questions  frequently  arise  as  to  whether 
given  appendages  to  a  house  or  land  are  to  be 
considered  part  of  the  real  estate,  or  whether 
they  are  to  be  treated  as  personal  property  : 
the  latter  are  movable,  the  former  not. 

The  annexation  may  be  actual  or  construc¬ 
tive.  1st.  By  actual  annexation  is  understood 
every  mode  by  which  a  chattel  can  be  joined 
or  united  to  the  freehold.  The  article  must 
not  be  merely  laid  upon  the  ground  ;  it  must 
be  fastened,  fixed,  or  set  into  the  land,  or  into 
some  such  erection  as  is  unquestionably  a  part 
of  the  realty ;  otherwise  it  is  in  no  sense  a 
fixture;  Bull.  N.  P.  34 ;  3  East,  38;  9  id. 
215;  1  Taunt.  21;  Pothier,  Trait6  des 

C hoses,  §  1;  20  Wend.  636;  3  Blackf.  111. 
Locks,  iron  stoves  set  in  brickwork,  posts,  and 
window-blinds,  afford  examples  of  actual  an¬ 
nexation.  See  5  Hayw.  109  ;  20  Johns.  29  ; 

1  Harr.  &  J.  289 ;  3  M’Cord,  553 ;  9  Conn. 
63;  1  Miss.  508,  620;  7  Mass.  432  ;  15  id. 
159  ;  4  Ala.  314.  2d,  by  constructive  annex¬ 
ation.  Some  things  have  been  held  to  be 
parcel  of  the  realty  which  are  not  annexed  or 
fastened  to  it ;  for  example,  deeds  or  chattels 
which  relate  to  the  title  of  the  inheritance  and 
go  to  the  heir  ;  Shep.  Touch.  469  ;  31  Barb. 
632;  41  N.  H.  503.  But  loose,  movable 
machinery  used  in  prosecuting  any  business 
to  which  the  freehold  is  adapted  cannot  be 
considered  part  of  the  real  estate  nor  in  any 
way  appurtenant  to  it;  12  N.  H.  205  ;  6 
Exch.  295;  14  Allen,  136.  See,  however, 

2  W.  &  S.  116,  390.  So  deer  in  a  park, 
fish  in  a  pond,  and  doves  in  a  dove-house, 

o  to  the  heir,  and  not  to  the  executor, 
eing,  like  keys  and  heirlooms,  constructively 
annexed  to  the  inheritance;  Shep.  Touch. 
90;  Pothier,  Trait6  des  Choses,  §  l. 

The  general  rule  is,  that  fixtures  once 
annexed  to  the  freehold  become  part  of  the 
realty.  But  to  this  rule  there  are  exceptions : 
as,  first,  where  there  is  a  manifest  intention 
to  U6e  the  fixture  in  some  employment  dis¬ 
tinct  from  that  of  the  occupant  of  the  real 
estate ;  second,  where  it  lias  been  annexed 
merely  for  the  purpose  of  carrying  on  a  trade  • 

3  East,  88 ;  4  Watts,  330 ;  for  the  fact  that 


it  was  put  up  for  such  a  purpose  indicates  an 
intention  that  the  thing  should  not  become 
part  of  the  freehold.  See  1  Hen.  Bla.  260 
But  if  there  is  a  clear  intention  that  the  tiling 
should  be  permanently  annexed  to  the  realty3 
its  being  used  for  purposes  of  trade  would 
not,  perhaps,  bring  the  case  within  one  of  the 
exceptions  ;  1  Hen.  Bla.  260.  The  tendency 
of  modern  authorities  is  to  make  the  intention 
of  the  parties  the  general  rule  for  deciding 
whether  an  article  is  realty  or  personalty  ;  L° 
R.  7  C.  P.  328;  12  N.  Y.*170;  17  Am.  Dec! 
690.  But  the  intention  must  be  definitely 
expressed  by  words  or  acts  ;  mere  unexpressed 
mental  intention  is  erf  no  avail;  16  Ill.  480; 
43  N.  H.  390  ;  43  Penn.  308 ;  see  42  Mich. 
389,  and  note. 

With  respect  to  the  different  classes  of  per¬ 
sons  who  claim  the  right  to  remove  a  fixture, 
it  has  been  held  that  where  the  question 
arises  between  an  executor  and  the  heir  at  law 
the  rule  is  strict  that  whatever  belongs  to  the 
estate  to  which  the  fixture  appertains  will  go 
to  the  heir ;  but  if  the  ancestor  manifested  an 
intention  (which  it  is  said  may  be  inferred 
from  circumstances)  that  the  things  affixed 
should  be  considered  personalty,  they  will  be 
so  treated,  and  will  go  to  the  executor.  See 
Bac.  Abr.  Executor ,  Administrator ;  2  Stra. 
1141;  1  P.  Wms.  94;  Bull.  N.  P.  34;  12 
Cl.  &  F.  312;  36  Am.  Rep.  446.  As  be¬ 
tween  a  vendor  and  a  vendee  the  same  strict¬ 
ness  applies  as  between  an  executor  and  an 
heir  at  law ;  for  all  fixtures  which  belong  to 
the  premises  at  the  time  of  the  sale,  or  which 
have  been  erected  by  the  vendor,  whether  for 
purposes  of  trade  or  manufacture  or  not,  as 
potash-kettles  for  manufacturing  ashes,  and 
«the  like,  pass  to  the  vendee  of  the  land,  un¬ 
less  they  have  been  expressly  reserved  by  the 
terms  of  the  contract;  6  Cow.  663  ;  20 

Johns.  29  ;  Ewell,  Fixtures,  271.  The  same 
rule  applies  as  between  mortgagor  and  mort¬ 
gagee;  15  Mass.  159;  1  Atk.  477  ;  16  Vt. 
124;  12  N.  H.  205;  Ewell,  Fixtures,  271; 
and  as  between  a  devisee  and  the  executor , 
things  permanently  annexed  to  the  realty  at 
the  time  of  the  testator’s  death  pass  to  the 
devisee, — his  right  to  fixtures  being  similar  to 
that  of  a  vendee;  2  Barnew.  &  C.  80;  Fe- 
rard,  Fixtures,  246. 

But  as  between  a  landlord  and  his  tenant 
the  strictness  of  the  ancient  rule  has  been 
much  relaxed.  The  rule  here  is  understood 
to  be  that  a  tenant,  whether  for  life,  for  years, 
or  at  will,  may  sever  at  any  time  before  the 
expiration  of  his  tenancy,  and  carry  away, 
all  such  fixtures  of  a  chattel  nature  as  he  has 
himself  erected  upon  the  demised  premises 
for  the  purposes  of  ornament ,  domestic  con¬ 
venience,  or  to  carry  on  trade;  provided, 
always,  that  the  removal  can  be  effected 
without  material  injury  to  the  freehold;  16 
Day,  322  ;  16  Mass.  449  ;  4  Pick.  310;  2 
Dev.  376;  1  Bail.  541;  7  Barb.  263;  1  Denio, 
92;  19  N.  Y.  234;  Ewell,  Fixtures,  76. 
1  here  have  been  adjudications  to  this  effect 
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.1  respect  to  bakers’  ovens;  salt-pans; 
W.din<Muachines ;  cider  mills  and  furnaces ; 
steam-engines ;  soap-boilers’  vats  and  copper 
dlls’  mill-stones;  Dutch  barns  standing  on 
!  foundation  of  brick- work  set  into  the  ground ; 

,  varnish-house  built  upon  a  similar  founda¬ 
tion,  with  a  chimney;  and  to  a  ball-room, 
erected  by  the  lessee  of  an  inn,  resting  upon 
stone  posts  slightly  imbedded  in  the  soil ;  and 
also  in  regard  to  things  ornamental  or  for 
domestic  convenience  :  as,  furnaces  ;  stoves  ; 
cupboards  and  shelves ;  bells  and  bell-pulls  ; 
gaUxtures;  portable  hot-air  furnace;  127 
Mass.  125,  and  note;  34  Am.  Rep.  353;  89 
Penn.  506;  pier-  and  chimney-glasses,  al¬ 
though  attached  to  the  wall  with  screws ; 
marble  chimney-pieces ;  grates ;  window- 
blinds  and  curtains.  The  decisions,  how¬ 
ever,  are  adverse  to  the  removal  of  hearth¬ 
stones,  doors,  windows,  locks  and  keys ; 
because  such  things  are  peculiarly  adapted  to 
the  house  in  which  they  are  affixed ;  also,  to 
all  such  substantial  additions  to  the  premises 
as  conservatories,  greenhouses  (except  those 
of  a  professional  gardener),  stables,  pig-sties 
and  other  outhouses,  shrubbery  and  flowers 
planted  in  a  garden.  Nor  has  the  privilege 
been  extended  to  erections  for  agricultural 
purposes;  though  it  is  difficult  to  perceive 
why  such  fixtures  should  stand  upon  a  less 
favored  basis  than  trade  fixtures,  when  the 
relative  importance  of  the  two  arts  is  consid¬ 
ered.  Taylor,  Landl.  &  Ten.  §§  544-550  ; 
3  East,  38;  13  Penn.  438.  But  some  Am¬ 
erican  authorities  question  the  correctness  of 
the  doctrine  in  its  application  to  the  United 
States;  2  Pet.  137;  20  Johns.  29;  Ferard, 
Fixtures,  60. 

The  time  for  exercising  the  right  of  re¬ 
moval  is  a  matter  of  some  importance.  A 
tenant  for  years  may  remove  them  at  any 
time  during  his  terra  and  afterwards,  if  he  is 
m  possession  and  holding  over  rightfully;  7 
&  W.  14 ;  14  Cal.  59;  40  IntUl45.  "  But 
tenants  for  life  or  at  will,  having  uncertain  in¬ 
terests  in  the  land,  have,  after  the  determina¬ 
tion  of  their  estates  not  occasioned  by  their 
own  fault,  a  reasonable  time  within  which  to 
remove  their  fixtures ;  3  Atk.  13;  19  N.  J. 
238;  102  Mass.  193. 

It  a  tenant  quits  possession  of  the  land 
without  removing  such  fixtures  as  he  is  en¬ 
titled  to,  the  property  in  them  immediately 
vests  in  the  landlord,  and  though  they  are 
subsequently  severed  the  tenant’s  right  to 
them  does  not  revive.  If,  therefore,  a  tenant 
desires  to  have  any  such  tilings  upon  the  pre¬ 
mises  after  the  expiration  of  his  term,  for  the 
purpose  of  valuing  them  to  an  incoming  ten¬ 
ant,  or  the  like,  he  should  take  care  to  get 
die  landlord’s  consent;  otherwise  he  will  lose 
his  property  in  them  entirely :  1  B.  &  Ad. 
394;  2  M.  &  W.  450.  The  rights  of  parties 
with  respect  to  particular  articles  are  some¬ 
times  regulated  by  local  customs,  especially 
as  between  outgoing  and  incoming  tenants*; 
and  in  cases  of  this  kind  it  becomes  a  proper 
criterion  by  which  to  determine  the  character 


not^6  ardde’  aDd  Whether  5t  is  a  fixture  or 

See,  generally,  on  this  subject,  Yin.  Abr. 
Landl  and  Tenant  (A)  ;  Bac.  Abr.  Execu- 
tors,  etc.  (H  3) ;  Comyns,  Dig.  hiens  (B,  0) ; 
2  Sharsw.  Bla.  Com.  281,  n.  23;  Pothier 
Trait6  des  Choses ;  4  Co.  63,  64 ;  Co.  Litt! 
53  a,  and  note  5,  by  Hargrave ;  F.  Moore, 
177;  Bouvier,  Inst.  Index;  2  Washb.  R. 


,  - - — ,  ,  *  ffrtanu.  IV. 

1  . ;  Brown,  Fixtures ;  Ferard,  Fixtures ; 
Ewell,  Fixtures;  6  Am.  L.  Rev.  412;  17 
Am.  Dec.  686;  24  Alb.  Law  J.  314. 

FLAG.  A  symbol  of  nationality  carried 
by  soldiers,  ships,  etc.,  and  used  in  many 
places  where  such  a  symbol  is  necessary  or 
proper. 

For  the  law  upon  the  subject  of  nationality 
of  a  cargo  as  determined  bv  the  flag,  see  5 
East,  398 ;  9  id.  283 ;  3  B.  &  P.  201 ;  1  C. 
Rob.  Adm.  1;  5  id.  16;  1  Dods.  Adm.  81, 
131;  9  Cra.  388;  2  Pars.  Marit.  Law,  114, 
118,  n.  129. 

FLAG,  DUTY  OF  THE.  Saluting  the 
British  flag,  by  striking  the  flag  and  lowering 
the  topsails  of  a  vessel,  exacted  as  a  tribute 
to  the  sovereignty  of  England  over  the  Brit¬ 
ish  seas. 

FLAG  OF  THE  UNITED  STATES. 

By  the  act  entitled  “An  act  to  establish  the 
flag  of  the  United  States,”  passed  April  4, 
1818,  3  Story,  U.  S.  Laws,  1667,  it  is  en¬ 
acted —  .  .  ,  . 

8  1.  That,  from  and  after  the  fourth  day  of 
•July  next,  the  flag  of  the  United  States  be 
thirteen  horizontal  stripes,  alternate  red  and 
white  ;  that  the  union  be  twenty  stars,  white 

in  a  blue  field.  .  .  , 

8  2  That,  on  the  admission  of  every  new 
state  into  the  Union,  one  star  be  added  to  the 
union  of  the  flag;  and  that  such  addition 
shall  take  effect  on  the  fourth  day  of  July 
then  next  succeeding  such  admission.  See 
Preble,  Hist,  of  Am.  Flag. 

FLAGRANS  CRIMEN.  In  Roman 
Law  A  term  denoting  that  a  crime  is  being 
,r  Inis  just  been  committed :  for  example, 
when  a  crime  has  just  been  committed  and  the 
corpus  delictum  is  publicly  exposed  or  if  a 
IT,ob  take  place,  or  if  a  bouse  be  feloniously 
blurned,  these  are  severally  flagrant  errnen 
The  term  used  in  France  is  flagrant  dilit. 
The  Code  of  Criminal  Instruction  gives  the 
following  concise  definition  of  it,  art.  » 

“  Le  dSfit  qui  se  commet  actuellement  ou  qui 
vient  de  se  commettre,  est  un  flagrant  deli  . 

FLAGRANTE  DELICTO  (Lat.).  In 
the  very  act  of  committing  the  enm  . 

"  FLAVIANDM  from  '£ 

civil  law,  -n  n  .  ‘  jt  conta;ns  forms  of 
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uitlior,  Cneins  Flavius, 
rations.  Vicat,  \  oc.  u 
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FLEDUITE.  A  discharge  or  freedom 
from  amercements  where  one  having  been  an 
outlawed  fugitive  cometh  to  the  place  of  our 
lord  of  his  own  accord.  Termesde  lay  Ley. 

The  liberty  to  hold  court  and  take  up  the 
amercements  for  beating  and  striking.  Cowel. 

The  fine  set  on  a  fugitive  as  the  price  of 
obtaining  the  king’s  freedom.  Spelman, 
Gloss. 

FLEET.  A  place  of  running  water  where 
the  tide  or  float  comes  up. 

A  famous  prison  in  London,  so  called  from 
a  river  or  ditch  which  was  formerly  there,  on 
the  side  of  which  it  stood.  It  was  used  espe¬ 
cially  for  debtors  and  bankrupts,  and  persons 
charged  with  contempt  of  the  courts  of  chan¬ 
cery,  exchequer,  and  common  pleas.  Abol¬ 
ished  in  1842  and  pulled  down  in  1845.  Sucli 
persons  as  had  been  sent  there,  were  there¬ 
after  sent  to  the  Marshalsea,  now  the  queen’s 
prison.  Moz.  &  W.  Hayden’s  Diet.  Dates. 

FLETA.  The  title  of  an  ancient  law¬ 
book,  supposed  to  have  been  written  by  a 
judge  while  confided  in  the  Fleet  prison. 

1  It  is  written  in  Latin,  and  is  divided  into  six 
books.  The  author  lived  in  the  reigns  of  Edward 
II.  and  Edward  III.  See  lib.  2,  cap.  60.  §  Item 
quod  nnllus;  lib.  1,  cap.  20,  §  qui  coeperunt ;  10 
Coke,  pref.  Edward  II.  was  crowned  a.  d.  1306. 
Edward  III.  was  crowned  1326,  and  reigned  till 
a.  d.  1377.  During  this  period  the  English  law 
was  greatly  improved,  and  the  lawyers  and 
judges  were  very  learned.  Hale,  Hist.  Comm. 
Law,  173,  4  Bla.  Com.  427,  says  of  this  wwk 
“that  it  was  for  the  most  part  law  until  the 
alteration  of  tenures  took  place.”  The  same 
remark  he  applies  to  Britton  and  Hingliam. 

FLIGHT.  In  Criminal  Law.  The 

evading  the  course  of  justice  by  a  man’s  vol¬ 
untarily  withdrawing  himself.  Formerly,  if 
the  jury  found  that  the  party  fled  for  it , 
whether  he  were  found  guilty  or  not  of  the 
principal  charge,  he  forfeited  his  goods  and 
chattels.  4  Bla.  Com.  387.  See  Fugitive 
from  Justice. 

FLOAT.  A  certificate  authorizing  the 
party  possessing  it  to  enter  a  certain  amount 
of  land.  20  How.  504.  See  2  Washb.  R.  P. 

FLOATABLE.  A  stream  capable  of 
floating  logs,  etc.,  is  said  to  be  floatable.  2 
Mich.  519. 

FLODEMARE.  High-tide  mark.  Blount. 
The  mark  which  the  sea  at  flowing  water  and 
highest  tides  makes  upon  the  shore.  And. 
189  ;  Cunningham,  Law  Diet. 

FLORIDA.  The  name  of  one  of  the 
states  of  the  United  States  of  America. 

It  wTas  admitted  into  the  Union  by  virtue  of  the 
act  of  congress  entitled  :  “  An  act  for  the  ad¬ 
mission  of  the  states  of  Iowa  and  Florida  into 
the  Union,”  approved  March  3,  1845.  The  pre¬ 
sent  constitution  was  adopted  Feb.  25,  1868. 

The  declaration  of  rights,  among  other  things 
provides  as  follows  :  that  the  paramount  allegil 
ance  of  every  citizen  i6  due  to  the  federal  govern¬ 
ment,  and  that  no  power  exists  with  the  people 
of  the  state  to  dissolve  its  connection  therewith  • 
that  the  right  of  trial  by  jury  shall  be  secured’ 
but  in  civil  cases  may  be  waived  by  the  parties  as 


prescribed  by  law ;  that  the  free  exercise  of  re¬ 
ligion  and  worship  6hall  be  forever  allowed,  and 
no  witness  rendered  incompetent  on  account  of 
religious  opinions  ;  that  the  habeas  corpus  shall 
notbe  suspended,  except  when,  in  cases  of  re¬ 
bellion  or  invasion,  the  public  safety  requires 
it;  excessive  bail,  excessive  fines,  cruel  and  un¬ 
usual  punishments,  and  the  unreasonable  deten¬ 
tion  of  witnesses  are  forbidden  ;  all  offences  are 
bailable,  except  capital  offences  when  the  proof 
is  evident  or  the  presumption  great ;  trial  for  in¬ 
famous  crimes,  except  impeachment,  cases  of 
militia  and  petit  larceny,  must  be  by  presentment 
and  indictment  by  a  grand  jury  ;  parties  accused 
may  appear  in  person  and  by  counsel  ;  no  person 
shall  be  twice  put  in  jeopardy  for  the  6ame  of¬ 
fence,  nor  be  compelled  to  testify  against  him¬ 
self,  nor  be  deprived  of  life,  etc.  without  due 
process  of  law ;  private  property  shall  not  be 
taken  without  just  compensation :  liberty  of 
speech  and  of  the  press  is  provided  for ;  in  crim¬ 
inal  prosecutions  for  libel  the  truth  may  be  given 
in  evidence ;  the  people  6hall  have  the  right  to 
assemble  together ;  all  laws  of  a  general  nature 
shall  have  a  uniform  operation;  the  military 
6liall  be  subordinate  to  the  civil  power ;  no  per¬ 
son  shall  be  imprisoned  for  debt  except  in  case 
of  fraud ;  no  bill  of  attainder,  or  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts, 
shall  be  passed  ;  foreigners  who  are  bona  fide 
residents  of  the  state  6hall  enjoy  the  same  rights 
in  respect  to  the  possession,  enjoyment,  and  in¬ 
heritance  of  property,  as  native-born  citizens; 
slavery  is  prohibited  ;  the  state  shall  ever  remain 
a  member  of  the  American  Union,  and  any  at¬ 
tempt  to  dissolve  6aid  union  6hall  be  resisted 
with  the  whole  power  of  the  6tate  ;  the  right  to 
bear  arms  is  protected ;  and  no  preference  can 
be  given  to  any  church,  sect,  or  mode  of  worship. 

The  Legislative  Power. — This  is  vested  in 
a  senate  and  a  house  of  representatives,  two  dis¬ 
tinct  branches,  which,  together,  constitute  and 
are  entitled  “  the  legislature  of  the  state  of 
Florida.”  Its  sessions  are  biennial,  commencing 
on  the  first  Tuesday  after  the  first  Monday  in 
January.  The  senate  consists  of  not  less  than 
one-fourth  nor  more  than  one-half  as  many 
members  as  the  house.  They  are  elected  bien¬ 
nially  on  the  first  Tuesday  after  the  first  Monday 
of  November  for  the  term  of  four  years. 

T he  house  of  representatives  consists  of  not  more 
than  seventy  members  chosen  by  the  qualified 
voters  biennally  on  the  first  Tuesday  after  the 
first  Monday  of  November  for  the  term  of  two 
years.  Representatives  must  be  qualified  elec¬ 
tors.  There  are  the  usual  provisions  for  organi¬ 
zation  of  the  two  houses,  for  compelling  attend¬ 
ance  of  members,  and  exempting  them  from 
arrest,  for  punishment  and  expulsion  of  mem¬ 
bers,  for  securing  freedom  of  debate,  for  preserv¬ 
ing  and  publishing  records  of  the  proceedings,  etc. 

The  Executive  PowrER. —  The  governor  is 
elected  for  four  years  by  the  qualified  electors  at 
the  time  of  the  election  of  the  members  of  the 
legislature.  He  mu6t  have  been  a  qualified  elec¬ 
tor  for  nine  years,  and  a  citizen  of  the  6tate  for 
three  years  next  preceding  his  election.  He  is 
commander-in-chief  of  the  military  forces  of  the 
state  ;  must  take  care  that  the  laws  are  faithfully 
executed ;  may  require  information  from  the 
officers  of  the  executive  department ;  may  con¬ 
vene  the  legislature  by  proclamation  on  particular 
occasions ;  may  suspend  the  collection  of  fines  and 
forfeitures,  and  grant  reprieves  for  sixty  days ;  in 
all  cases  except  impeachment  and  in  cases  of 
treason  may  suspend  execution  upon  the  evi¬ 
dence  till  the  next  session  of  the  legislature ; 
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approve  or  veto  bills,  and  in  case  of  disa- 
pmeut  between  the  two  houses  as  to  the  time 
adjournment,  he  may  adjourn  them  to  such 
?  me  aud  place  as  he  may  think  proper,  not  be¬ 
yond  the  day  of  the  meeting  of  the  next  legisla- 

tUIn  case  of  a  vacancy  in  the  office  of  governor, 
the  lieutenant-governor,  and  in  case  of  his  de¬ 
fault,  the  president  pro  tem.  of  the  senate  acts  in 
his  place. 

The  Judicial  Power.— This  is  vested  in  a 
supreme  court,  circuit  courts,  county  courts,  and 
justices  of  the  peace.  The  legislature  may  also 
establish  courts  for  municipal  purposes  only. 

The  judges  of  the  supreme,  circuit,  and  county 
courts  are  appointed  by  the  governor  and  con¬ 
firmed  by  the  senate ;  those  of  the  supreme 
court  hold  office  for  life  or  good  behavior ;  those 
of  the  circuit  court  for  eight  years  ;  those  of  the 
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about  two  dollars  aud  fortyWcentSTlt  after¬ 
wards  became  a  silver  coin,  variously  rated  at 
from  forty  to  fifty-six  cents,  according  to  local- 
ut  the  Gerraan  conventions  of  1887  and 
1838  the  rate  of  nine-tenths  fine  and  one 
hundred  and  6ixty-three  and  seven-tenths  grains 
troy  per  piece  was  adopted,  making  the  value 
forty-one  cents.  ”  This  standard  is  the  only  one 
now  used  in  Germany  ;  and  the  florin  or  guilder 
of  the  Netherlands  is,  also,  coined  at  nearly  the 
6ame  standard  (weight,  one  hundred  and  sixty- 
six  grains  ;  fineness,  eight  hundred  and  ninety-six 
thousandths),  the  value  being  the  same.  The 
florin  of  Tuscany  is  only  twenty-seven  cents  in 
value. 


eounty  courts  for  four  years. 

The  supreme  court,  except  in  cases  otherwise 
directed  in  the  constitution,  has  appellate  juris¬ 
diction  only.  The  court,  however,  has  power  to 
issue  writs  of  certiorari ,  mandamus ,  prohibition, 
quo  warranto ,  habeas  corpus ,  and  such  other 
writs  as  may  be  necessary  and  proper  to  the  com¬ 
plete  exercise  of  its  jurisdiction. 

The  circuit  court .  The  state  is  divided  into 
seven  circuits,  and  the  circuit  courts  held  within 
such  circuits  have  original  jurisdiction  in  all 
cases  in  equity,  also  in  all  cases  at  law  in 
which  the  demand  or  the  value  of  the  property 
involved  exceeds  §100,  and  in  all  cases  involving 
the  legality  of  any  tax,  assessment,  toll,  or 
municipal  fine,  and  of  the  action  of  forcible 
entry  and  unlawful  detainer,  and  of  actions  in¬ 
volving  the  title  or  right  of  possession  of  real 
estate,  and  of  all  criminal  cases,  except  such  as 
may  be  cognizable  by  law  by  inferior  courts. 
They  have  appellate  jurisdiction  of  matters  of 
probate  and  minors,  estates,  and  final  appellate 
jurisdiction  of  all  civil  cases  before  justices  of 
the  peace  involving  $25  and  upwards,  and  of 
misdemeanors  tried  before  such  justices.  They 
may  issue  such  writs  as  may  be  necessary  to  the 
complete  exercise  of  their  jurisdiction. 

There  is  a  county  court  in  each  county,  having 
the  usual  probate  powers  and  the  care  of  dece¬ 
dents’  and  minors’  estates.  The  judges  exercise 
the  civil  and  criminal  jurisdiction  of  justices  of 
the  peace.  They  have  jurisdiction  in  such  cases 
of  forcible  entry  and  unlawful  detainer  of  land 
as  may  be  provided  by  law. 

The  governor  may  appoint  as  many  justices  of 
the  peace  as  he  may  deem  necessary.  Their  civil 
jurisdiction  extends  to  cases  at  law  involving  not 
over  $100.  They  hold  office  for  four  years,  but 
may  be  removed  by  the  governor  for  reasons 
satisfactory  to  him. 

Oases  may  be  tried  before  a  practising  attor¬ 
ney  as  referee,  upon  the  application  of  the  par¬ 
ties,  subject  to  appeal. 

Administrative  department .  The  governor  is 
assisted  by  a  cabinet  of  administrative  officers, 
consisting  of  a  secretary  of  state,  attorney- 
general,  comptroller,  treasurer,  superintendent 
°f  public  instruction,  adjutant-general,  and  com¬ 
missioner  of  lands  and  immigration.  These  offi¬ 
cers  are  required  to  report  to  the  governor  at  the 
beginning  of  each  session  of  the  legislature  or 
when  required  to  do  so  by  the  governor ;  these 
reports  are  to  be  laid  before  the  legislature 
Either  house  of  the  legislature  may  call  upon 
any  cabinet  officer  for  any  information  required 
by  it. 

FLORIN  (called,  also,  Guilder).  A  coin 
originally  made  at  Florence. 


FLOTAGES.  Things  which  float  by  ac¬ 
cident  on  the  sea  or  great  rivers.  Blount. 

The  commissions  of  water-bailiffs.  Cun¬ 
ningham,  Law  Diet. 

FLOTSAM,  FLOTSAN.  A  name  for 
the  goods  which  float  upon  the  sea  when  cast 
overboard  for  the  safety  of  the  ship,  or  when 
a  ship  is  sunk.  Distinguished  from  Jetsam 
and  Ligan.  Bracton,  lib.  2,  c.  5 ;  5  Co. 
106;  Coinyns,  Dig.  Wreck ,  A;  Bacon,  Abr. 
Court  of  Admiralty ,  B ;  1  Bla.  Com.  292. 

FLOUD-MARKE  Flood-mark,  which 


see. 

FLUMEN  (L.  Lat.).  In  Civil  Law.  The 
name  of  a  servitude  which  consists  in  the  right 
of  turning  the  rain-water,  gathered  in  a  spout, 
on  another’s  land.  Erskine,  Inst.  b.  2,  t.  9, 
n.  9  ;  Vicat,  Voc.  Jur.  See  Stillicidium. 

FOCALE  (L.  Lat.).  In  Old  English 
Law.  Firewood.  The  right  of  taking  wood 
for  the  fire.  Fire-bote.  Cunningham,  Law 
Diet. 

FODERUM  (L.  Lat.).  Food  for  horses 

or  other  cattle.  Cowel. 

In  feudal  law,  fodder  and  supplies  provided 
as  a  part  of  the  king’s  prerogative  for  use  in 
his  wars  or  other  expeditions.  Cowel. 

FCEDUS  (Lat.).  A  league ;  a  compact. 

FCENUS  NAUTICUM(Lat.).  The  name 


i  to  marine  interest.  ,  .  , 

ie  amount  of  such  interest  is  not  limited 
w,  because  the  lender  runs  so  great  a  risk 
sin"  his  principal.  Erskine,  Inst.  b.  4, 
n.  76.  See  Marine  Interest. 
UTICIDE.  In  Medical  Jnrispru- 
:e.  Recently  this  term  has  beep  applied 
isignate  the  act  by  which  criminal  abor- 
is  produced.  1  Beck,  Med.  •  -  > 

Med.  Jur.  133.  See  Infanticide. 

ETURA  (L.  Lat.).  In 
produce  of  annual,,  aud  the  ‘nut  °f 

■  property,  "liich  »">  l  to  1 

■rHcl.  animals  and  property  by  vtrtue 
,  right.  Bowyer,  Mod.  C.  L.  c.  14,p.81. 

-ETTTS  (Lat  ).  In  Medical  Junspru- 
unborn  child.  An  infant  m 

•0  cn  mbrfi- 
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Until  about  tlie  middle  of  the  fourth  month  it 
is  called  embryo.  At  that  time  the  development 
of  the  principal  organs  begins  to  be  evident  and 
they  present  something  of  their  mature  form. 

Although  it  is  often  important  to  know  the  age 
of  the  foetus,  there  is  great  difficulty  in  ascer¬ 
taining  the  fact  with  the  precision  required  in 
courts  of  law.  We  are  confident  that  nothing 
on  this  subject  can  be  learned  solely  from  its 
weight,  size,  or  progress  towards  maturity. 

The  great  difference  between  children  at  birth, 
as  regards  their  weight  and  size,  is  an  indication 
of  their  condition  while  within  the  womb,  and  is 
a  sufficient  evidence  that  nothing  can  be  decided 
as  to  the  age  of  the  foetus  by  its  weight  and  size 
at  different  periods  of  its  existence. 

Thousands  of  healthy  infants  have  been 
weighed  immediately  after  birth,  and  the  ex¬ 
tremes  have  been  found  to  be  two  and  eighteen 
pounds.  It  is  very  rare  indeed  to  find  any 
weighiug  as  little  as  two  pounds,  but  by  no 
means  uncommon  to  find  them  weighing  four 
pounds.  So  it  is  with  the  length,  which  varies 
as  much  as  that  of  the  adult  does  from  the  aver¬ 
age  height  of  the  race. 

Neither  can  any  thing  positive  be  learned  from 
the  progress  of  development ;  for  although  the 
condition  of  the  bones,  cartilages,  and  other 
parts  will  generally  mark  with  tolerable  accu¬ 
racy  the  age  of  a  healthy  foetus,  yet  an  uncer¬ 
tainty  will  arise  when  it  is  found  to  be  unhealthy. 
It  has  been  clearly  proved,  by  numerous  dissec¬ 
tions  of  new-born  children,  that  the  foetus  is 
subject  to  diseases  which  interfere  with  the  pro¬ 
per  formation  of  parts,  exhibiting  traces  of  pre¬ 
vious  departure  from  health,  which  had  inter¬ 
fered  with  the  proper  formation  of  parts  and 
arrested  the  process  of  development. 

Interesting  as  the  different  periods  of  develop¬ 
ment  may  be  to  the  philosophical  inquirer,  they 
cannot  be  of  much  value  in  legal  inquiries  from 
their  extreme  uncertainty  in  denoting  precisely 
the  age  of  the  foetus  by  unerring  conditions. 

An  approximation  may  be  had  by  grouping  all 
the  facts  connected  with  the  history  of  the  con¬ 
ception,  with  the  progress  of  the  ovum  to  ma¬ 
turity.  See  Dunglison,  Human  Physiology,  391 ; 
1  Beck,  Med.  Jur.  249;  Billord  on  Infants, 
Stewart  trans.  36,  37,  and  App. ;  Ryan,  Med. 
Jur.  137 ;  1  Chitty,  Med.  Jur.  403  ;  Dean,  Med. 
Jur.  And  seethe  articles  Birth  ;  Dead-Born; 
Fceticide  ;  In  Ventre  sa  Mere  ;  Infanticide  ; 
Life  ;  Quick  with  Child. 

FOLC-GEMOTE  (spelled,  also,  folkmote , 
folcmote ,  and  follcgemote ;  from  folc ,  people, 
and  gemote,  an  assembly). 

A  general  assembly  of  the  people  in  a 
town,  burgh,  or  shire. 

The  term  was  used  to  denote  a  court  or  judi¬ 
cial  tribunal  among  the  Saxons,  which  possessed 
substantially  the  powers  afterwards  exercised  by 
the  county  courts  and  sheriff ’b  tourn.  These 
powers  embraced  the  settlement  of  small  claims 
taking  the  oath  of  allegiance,  preserving  the 
laws,  and  making  the  necessary  arrangements 
for  the  preservation  of  safety,  peace,  and  the 
public  weal.  It  appears  that  complaints  were  to 
be  made  before  the  folc-gemote  held  in  London 
annually,  of  any  mismanagement  by  the  mayor 
and  aldermen  of  that  city.  It  was  called,  also 
a  burg-gemote  when  held  in  a  burgh ,  and  shire- 
gemote  when  held  for  a  county.  See  Man  wood 
For.  Laws  ;  Spelman,  Gloss. ;  De  Bradv,  Gloss.* 
Cunningham,  Law  Diet. 

FOLCLAND  (Sax.).  Land  of  the  people. 
Spelman,  Gloss.  Said  by  Blackstone  to  be 
land  held  by  no  assurance  in  writing,  but  to 


lave  been  distributed  amongst  the  common 
people  at  the  pleasure  of  the  lord,  and  re- 
sumable  at  his  discretion.  2  Bla.  Com  qa. 
Cowel.  ^ 

It  was,  however,  probably,  land  which  be¬ 
longed  to  the  community,  and  which,  beino- 
marcelled  out  for  a  term  to  people  of  all  com 
ditions,  reverted  again  to  the  commons  at  the 
expiration  of  the  term.  1  Spence,  Eq.  Jur. 

8 ;  Whart.  Law  Diet.  2d  Lond.  ed. 

FOLC-RIGHT.  The  common  right  of 
all  the  people.  1  Bla.  Com.  65,  67. 

FOLD-COURSE.  In  English  Law. 

Land  used  as  a  sheep-walk. 

Land  to  which  the  sole  right  of  folding  the 
cattle  of  others  is  appurtenant :  sometimes  it 
means  merely  such  right  of  folding.  The 
right  of  folding  on  another’s  land,  which  is 
called  common  foldage.  Co.  Litt.  6  a,  note  1 ; 
W.  Jones,  375  ;  Cro.  Car.  432  ;  2  Yentr.  139. 

FOLIO.  A  leaf.  The  references  to  the 
writings  of  the  older  law-authors  are  usually 
made  by  citing  the  folio,  as  it  was  the  ancient 
custom  to  number  the  folio  instead  of  the 
page,  as  is  done  in  modern  books. 

A  certain  number  of  words  specified  by 
statute  as  a  folio .  Wharton.  Originating, 
undoubtedly,  in  some  estimate  of  the  number 
of  words  which  a  folio  ought  to  contain. 

FONSADERA.  In  Spanish  Law.  Any 
tribute  or  loan  granted  to  the  king  for  the 
purpose  of  enabling  him  to  defray  the  ex¬ 
penses  of  a  war. 

FOOT.  A  measure  of  length,  containing 
one- third  of  a  yard,  or  twelve  inches.  See 
Ell.  Figuratively  it  signifies  the  conclusion, 
the  end ;  as,  the  foot  of  the  fine,  the  foot  of 
the  account. 

FOOT  OF  THE  FINE.  The  fifth  part 
of  the  conclusion  of  a  fine.  It  includes  the 
whole  matter,  reciting  the  names  of  the  par¬ 
ties,  day,  year,  and  place,  and  before  whom 
it  was  acknowledged* or  levied.  2  Bla.  Com. 
351. 

FOOTGELD.  An  amercement  for  not 
cutting  out  the  ball  or  cutting  off  the  claws 
of  a  dog’s  feet  (expeditating  him).  To  be  quit 
o \%  footgeld  is  to  have  the  privilege  of  keeping 
dogs  in  the  forest  unlawed  without  punish¬ 
ment  or  control.  Man  wood,  For.  Laws,  pt. 
1,  p.  86;  Crompton,  Jur.  197;  Termes  de 
la  Ley  ;  Cunningham,  Law  Diet. 

FOR  THAT.  In  Pleading.  Words  used 
to  introduce  the  allegations  of  a  declaration. 
“For  that”  is  a  positive  allegation;  “For 
that  whereas”  is  a  recital.  Hammond,  Nisi 
P.  9. 

FOR  WHOM  IT  MAY  CONCERN. 

A  general  clause  in  a  policy  of  insurance,  in¬ 
tended  to  apply  to  all  persons  who  have  any 
insurable  interest.  1  Phillips,  Ins.  152.  This 
phrase,  or  some  similar  one,  must  be  inserted, 
to  give  any  one  but  the  party  named  as  the 
insured  rights  under  the  policy.  See  1  Term, 
313,  464;  1  B.  &  P.  316/345;  1  Campb. 
538 ;  2  Maule  &  S.  485 ;  12  Mass.  80 ;  13  uL 


foratiie 


673 


forcible  entry 


589;  6  pick*  198 ;  2  1>iirs*  Marit*  Law>  29’ 
477. 

FO RATHE.  One  who  can  take  oath  for 
nothor  who  is  accused  of  one  of  the  lesser 
Shines.  Manwood,  For.  Laws,  p.  3 ;  Cowel. 

FORBANER.  To  deprive  forever.  To 
shut  out.  9  Ric.  II.  cap.  2  ;  6  Hen.  VI.  cap. 

4;  Cowel. 

FORBEARANCE.  A  delay  in  enforc¬ 
ing  rights.  The  act  by  which  a  creditor 
waits  for  the  payment  of  a  debt  due  him  by 
the  debtor  after  it  has  become  due.  It  is 
sufficient  consideration  to  support  assumpsit. 
See  Assumpsit;  Consideuation. 

FORCE.  Restraining  power ;  validity ; 
binding  effect. 

A  law  may  be  said  to  be  in  force  when  it  is  not 
repealed,  or,  more  loosely,  when  it  can  be  carried 
into  practical  effect.  An  agreement  is  in  force 
when  the  parties  to  it  may  be  compelled  to  act, 
or  are  actiug,  under  its  terms  and  stipulations. 

Strength  applied.  Active  power.  Power 
put  in  motion. 

Actwai  force  is  where  strength  is  actually 
applied  or  the  means  of  applying  it  are  at 
hand.  Thus,  if  one  break  open  a  gate  by 
violence,  it  is  lawful  to  oppose  force  to  force 
See  2  Salk.  641 ;  8  Term,  78,  357.  See  Bat¬ 
tery. 

Implied  force  is  that  which  is  implied  by 
law  from  the  commission  of  an  unlawful  act. 
Every  trespass  quare  clausum  fregit  is  com¬ 
mitted  with  implied  force.  1  Salk.  641  ; 
Co.  Litt.  57  6,  161  ft,  162  a;  1  Saunrl.  81, 

1  JO,  n.  4 ;  o  Term,  361 ;  8  id.  78,  358  ;  Bacon, 
Abr.  Trespass ;  3  Wils.  18  ;  Fitzherbort,  Nat. 
brev.  890 .  6  East,  387 ;  5  B.  &  P.  .365,  454. 

Mere  nonfeasance  cannot  be  considered  as 
force,  generally.  2  Saund.  47  ;  Co.  Litt.  161 ; 
Bouvier,  Inst.  Index. 

B  a  person  with  force  break  a  door  or  gate 
for  an  illegal  purpose,  it  is  lawful  to  oppose 
force  to  force ;  and  if  one  enter  the  close  of 
another  vi  et  armis ,  he  may  be  expelled  im¬ 
mediately,  without  a  previous  request ;  for 
there  is  no  time  to  make  a  request ;  2  Salk. 
6‘tl ;  8  Term,  78,  357.  When  it  is  necessary 
to  rely  upon  actual  force  in  pleading,  as  in 
the  case  of  a  forcible  entry,  the  words  “ manu 
’ ’  or  “with  a  strong  hand,”  shoult 
oo  adopted;  8  Term,  357,  358;  4  Cush 
‘t'tl.  But  in  other  cases  the  words  livi  et 

Qr»'*V’  or  “with  force  and  arms,”  are  suffi 
cicnt. 

.  FORCE  AND  ARMS.  A  phrase  used 
!n  declarations  ot*  trespass  and  in  indictments 
)ut  n°w  necessary  in  declarations,  to  denote 
,  the  act  complained  of  was  done  with  vio¬ 
lence.  2  Chitty,  Plead.  846,  850. 

FORCED  HEIRS.  In  Louisiana 

Those  persons  whom  the  testator  or  donor 
cannot  deprive  of  the  portion  of  his  estate 
^served  for  them  by  law,  except  in  cases 
'vhere  he  has  a  just  cause  to  disinherit  them 
Civ.  Code,  art.  1482.  As  to  the  portion 
°1  the  estate  they  are  entitled  to,  see  Legi- 
Yol.  1 _ 43 


time.  As  to  the  causes  for  which  forced 
heirs  may  be  deprived  of  this  right,  see  DIS¬ 
INHERISON.  ° 

FORCHEAPUM.  Pre-emption.  Blount. 

FORCIBLE  ENTRY  OR  DETAIN¬ 
ER.  A  forcible  entry  or  detainer  consists 
in  violently  taking  or  keeping  possession  of 
ands  or  tenements,  by  means  of  threats, 
orce,  or  arms,  and  without  authority  of  law. 
Comyns,  Dig.;  Wood,  Landl.  &  Ten.  973. 

To  make  an  entry  forcible,  there  must  be 
such  acts  of  violence,  or  such  threats,  menaces, 
or  gestures,  as  may  give  reason  to  apprehend 
personal  injury  or  danger  in  standing  in  de- 
ience  of  the  possession.  But  the  force  made 
use  of  must  be  more  than  is  implied  in  any 
mere  trespass ;  8  Term,  357  ;  10  Mass.  409  ; 
1  Add.  Penn.  14 ;  Taylor,  Landl.  &  Ten.  § 
786. 

Proceedings  in  case  of  a  forcible  entry'  or 
detainer  are  regulated  by  the  statutes  of  the 
several  states,  and  relate  to  a  restitution  of 
the  property,  if  the  individual  who  complains 
has  been  dispossessed,  as  well  as  to  the  pun¬ 
ishment  of  the  offender  for  a  breach  of  the 
public  peace.  And  the  plea  of  ownership  is 
no  justification  for  the  party  complained  of  ; 
for  "no  man  may  enter  even  upon  Ins  own 
lands  in  any  other  than  a  peaceable  manner. 
Nor  will  he'  be  excused  if  he  entered  to  make 
a  distress  or  to  enforce  a  lawful  claim,  nor  it 
possession  was  ultimately  obtained  by  en¬ 
treaty ;  3  Mass.  215;  1  Dev.  &  B.  324,  8 
Litt.' 184 ;  8  Term,  361 ;  but,  contra ,  it  has 
been  held,  that  an  intruder  in  quiet  possession 
of  land  may  bo  forcibly  cxpelM  by  £o 
owner.  If  the  owner  is  guilty  o 

a, ul  trespass  on  the  1««°"  °>  "  |™ble 

5n  taking  possession  ot  his  hind,  , 

for  tl,’  °  but  his  possession  is  lawful,  and 

an  action  of  trespass  ?i«ire  <i/o»s»»  «  no 

maintainable  aga.ns«&lum  ,^7  ■ 

TV.?fiiI?ow8  the  English  doctrine  as  expressed 
bv  Parke  B-,  that,  where  a  breach  of  the  peace 
his1  been  committed  by  a  freeholder  who,  m 
order  to  "et  possession  of  his  land,  assaults 
order  to  r  e  holding  possession  ot  it, 

KrBiT.hfSholder  may  he  responsive 
?  d /nnblie  for  a  forcible  entry,  he  is  not 

liable  to  the 

the  will  of  the  owner;  14  M .  &  "  • 

article  in  4  Am.  Law  Rev.  429.;g  at 

Upon  an  indictment  pear  to  have 

common  law,  the  of  the 

been  accompanied  by  J  P  for  cither  a 

peace  ;  and,  upon  a  convict  ^  ^  award 
forcible  entry  or  detaine  ,  same  manner 

restitution  ot  the  premise9  ^  R  sttttutory 

as  a  judge  in  a  ejJ  jJJ,  do  upon  a  verdict 

proceeding,  is  author  ^  Raym.  512;  8 

rendered  before  him.  1  ^  Cr  b;  lf  c.  64  § 
Term,  360;  Hawkins,  Taylor,  Landl. 

45;  Cro.  Jac.  1515  A1'  0  ’ 

&  Ten.  §  794. 
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FORDAL  (Sax.).  A  butt  or  headband. 
A  piece. 

FORE  (Sax.).  Before.  (Fr.)  Out.  Kel- 
ham. 

FORECLOSE.  To  shut  out;  to  bar. 
Used  of  the  process  of  destroying  an  equity 
of  redemption.  1  Washb.  R.  P*  589; 
Daniell,  Chanc.  Pract.  1204;  Coot,  Mortg. 
511 ;  9  Cow.  382. 

FORECLOSURE.  In  Practice.  A  pro¬ 
ceeding  in  chancery  by  which  the  mortgagor  s 
right  .of  redemption  of  the  mortgaged  pre¬ 
mises  is  barred  or  closed  forever. 

This  takes  place  when  the  mortgagor  has 
forfeited  his  estate  by  non-payment  of  the 
money  due  on  the  mortgage  at  the  time  ap¬ 
pointed,  but  still  retains  the  equity  of  redemp¬ 
tion  :  in  such  case,  the  mortgagee  may  file  a 
bill  calling  on  the  mortgagor,  in  a  court  of 
equity,  to  redeem  his  estate  presently,  or,  in 
default  thereof,  to  be  forever  closed  or  barred 
from  any  right  of  redemption. 

In  some  cases,  however,  the  mortgagee  ob¬ 
tains  a  decree  for  a  sale  of  the  land  under  the 
direction  of  an  officer  of  the  court,  in  which 
case  the  proceeds  are  applied  to  the  discharge 
of  incumbrances,  according  to  their  priority. 
This  practice  has  been  adopted  in  New  York, 
Indiana,  Kentucky,  Maryland,  South  Caro¬ 
lina,  Tennessee,  and  Virginia.  4  Kent,  180. 
When  it  is  the  practice  to  foreclose  without 
a  sale,  its  severity  is  mitigated  by  enlarging 
the  time  of  redemption  from  six  months  to 
six  months,  or  for  shorter  periods,  according 
to  the  equity  arising  from  the  circumstances. 
Id.  See  2  Johns.  Ch.  100;  9  Cow.  346  ;  1 
Sumn.  401;  7  Conn.  152;  5  N.  H.  30;  1 
Hayw.  482 ;  5  Ohio,  554  ;  5  Yerg.  240 ;  2 
Pick.  540  ;  4  id.  6  ;  5  id.  418  ;  2  Gall.  154  ; 
4  Me.  495 ;  Bouvier,  Inst.  Index ;  1  Washb. 
R.  P.  589;  Daniell,  Chanc.  Pract.  1204. 

FOREFAULT.  In  Scotch  Law.  To 

forfeit ;  to  lose. 

FOREHAND  RENT.  In  English  Law. 

A  species  of  rent  which  is  a  premium  given 
by  the  tenant  at  the  time  of  taking  the  lease, 
as  on  the  renewal  of  leases  by  ecclesiastical 
corporations,  which  is  considered  in  the  nature 
of  an  improved  rent.  1  Term,  486  ;  3  id. 
461;  3  Atk.  Ch.  473  ;  Crabb,  Real  Prop. 
§  1 55. 

FOREIGN.  That  which  belongs  to  an¬ 
other  country  ;  that  which  is  strange.  1  Pet. 
343. 

Every  nation  is  foreign  to  all  the  rest ;  and 
the  several  states  of  the  American  Union  are 
foreign  to  each  other  with  respect  to  their 
municipal  laws  ;  2  V  ash.  C.  C.  282  ;  4  Conn. 
517;  2  Wend.  411;  12  S.  &  R.  203;  2 
Hill,  So.  C.  319;  7  T.  B.  Monr.  585;  5 
Leigh,  471;  3  Pick.  293  ;  10  Wall,  192;  99 
Mass.  388. 

But  the  reciprocal  relations  between  the 
national  government  and  the  several  states 
composing  the  United  States  are  not  consid¬ 


ered  as  foreign,  but  domestic ;  5  Pet.  398  * 
6  id.  317  ;  9  id.  607  ;  4  Cra.  384 ;  4  Gill  & 
J.  1,  63. 

FOREIGN  ANSWER.  An  answer  not 
triable  in  the  county  where  it  is  made.  Stat. 
15  Hen.  VI.  c.  5 ;  Blount. 

FOREIGN  APPOSER.  An  officer  in 
the  exchequer  who  examines  the  sheriff's  es¬ 
treats,  comparing  them  with  the  records,  and 
apposeth  (interrogates)  the  sheriff  what  he 
says  to  each  particular  sum  therein.  Coke, 
4th  Inst.  107;  Blount;  Cowel,  Foreigne. 
The  word  is  written  opposer ,  opposeth,  by 
Lord  Coke ;  and  this  signification  corresponds 
very  well  to  the  meaning  given  by  Blount,  of 
examiner  (interrogator)  of  the  sheriff's  ac¬ 
counts. 

FOREIGN  ATTACHMENT.  A  pro¬ 
cess  by  virtue  of  which  the  property  of  an 
absent  debtor  is  seized  for  the  purpose  of  com¬ 
pelling  an  appearance,  and,  in  default  of  that, 
to  pay  the  claim  of  the  plaintiff.  See  At¬ 
tachment. 

FOREIGN  COINS.  Coins  issued  by  the 
authority  of  a  foreign  government. 

There  were  formerly  several  acts  of  congress 
passed  which  rendered  certain  foreign  gold  and 
silver  coins  a  legal  tender  in  payment  of  debts 
upon  certain  prescribed  conditions  as  to  the  fine¬ 
ness  and  weight,  but  by  the  third  section  of  the 
act  of  Feb.  21,  1857,  11  Stat.  at  L.  163,  it  w  as 
provided  : — That  all  former  acts  authorizing  the 
currency  of  foreign  gold  or  silver  coins,  and  de¬ 
claring  the  same  a  legal  tender  in  payment  for 
debts,  are  repealed ;  but  it  shall  be  the  duty  of 
the  director  of  the  mint  to  cause  assays  to  be 
made  from  time  to  time  of  such  foreign  coin's  as 
may  be  known  to  our  commerce,  to  determine 
their  average  weight,  fineness,  and  value,  and 
to  embrace  in  his  annual  report  a  statement  of 
the  results  thereof. 

The  value  of  foreign  coin  as  expressed  in  the 
money  of  account  of  the  United  States  shall  be 
that  of  the  pure  metal  of  such  coin  of  standard 
value ;  and  the  values  of  the  standard  coins  in 
circulation  of  the  various  nations  of  the  w  orld 
shall  be  estimated  annually  by  the  directorof  the 
mint,  and  be  proclaimed  by  the  secretary  of  the 
treasury;  R.  S.  §  3564;  23  Wall.  246. 

FOREIGN  COUNTY.  Another  county. 
It  may  be  in  the  same  kingdom,  it  will  still  be 
foreign.  See  Blount,  Foreign. 

FOREIGN  COURT.  The  circuit  court 
of  the  United  States  is  not  a  foreign  court 
relatively  to  the  court  of  chancery  of  New 
Jersey;  19  Am.  L.  Reg.  n.  s.  426. 

FOREIGN  ENLISTMENT  ACT.  The 

statute  59  Geo.  III.  c.  69,  for  preventing 
British  citizens  from  enlisting  as  sailors  or 
soldiers  in  the  service  of  a  foreign  power. 
Wharton,  Lex.;  4  Steph.  Com.  226. 

FOREIGN  JUDGMENT.  The  judg¬ 
ment  of  a  foreign  tribunal. 

The  various  states  of  the  United  States 
are  in  this  respect  considered  as  foreign  to 
each  other.  In  Louisiana  it  has  been  decided 
that  a  judgment  rendered  by  a  Spanish  tribu¬ 
nal  under  the  former  government  of  that 
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state  is  not  a  foreign  judgment;  4  Mart.  La. 

SOc  ^judgments  may  be  evidenced  by  ex- 
3 Uficati(>ns  certified  under  the  great  seal  of 
a?  state  or  country  where  the  judgment  is 
1  orded,  or  under  the  seal  of  the  court  where 
111  judgment  remains  ;  1  Greenl.  Ev.  §  501 ; 
bv  a  copy  proved  to  be  a  true  copy,  or  by  the 
certificate  of  an  officer  authorized  by  law, 
which  certificate  must  itself  be  properly  au¬ 
thenticated  ;  2  Cra.  238  ;  5  id.  335  ;  2  Caines, 
155;  7  Johns.  514;  8  Mass.  273.  The  acts 
of  foreign  tribunals  which  are  recognized  by 
the  law  of  nations,  such  as  courts  of  admiralty 
and  the  like,  are  sufficiently  authenticated  by 
copies  under  seal  of  the  tribunal ;  5  Cra.  335  ; 

3  Conn.  171.  #  . 

With  regard  to  judgments  m  courts  of  sis¬ 
ter  states  of  the  United  States,  it  is  enacted 
by  the  act  of  May  26,  1790,  that  the  records 
and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States,  by  the  attesta¬ 
tion  of  the  clerk  and  the  seal  of  the  court  an¬ 
nexed,  if  there  be  a  seal,  together  with  a  cer¬ 
tificate  of  the  judge,  chief  justice,  or  presid¬ 
ing  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  authenti¬ 
cated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken  ;  and  by  the  act 
of  March  27,  1804,  that  from  and  after  the 
passage  of  this  act  all  records  and  exemplifica¬ 
tions  of  office  books,  which  are  or  may  be 
kept  in  any  public  office  of  any  state,  not 
appertaining  to  a  court,  shall  be  proved  or 
admitted  in  any  other  court  or  office  in  any 
other  state,  by  the  attestation  of  the  keeper 
of  the  said  records  or  books,  and  the  seal  of 
his  office  thereto  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  presiding 
justice  of  the  court  of  the  county  or  district, 
as  the  case  may  be,  in  which  such  office  is  or 
mav  be  kept,  or  of  the  governor,  the  secre¬ 
tary  of  state,  the  chancellor,  or  the  keeper  of 
the  great  seal  of  the  state,  that  the  said  at¬ 
testation  is  in  due  form  and  by  the  proper 
officer;  and  the  said  certificate,  if  given  by 
the  presiding  justice  of  a  court,  shall  be 
further  authenticated  by  the  clerk  or  pro- 
thonotary  of  the  said  court,  who  shall  certify, 
under  his  hand  and  the  seal  of  his  office,  that 
the  presiding  justice  is  duly  commissioned 
and  qualified;  or,  if  the  said  certificate  be 
given  by  the  governor,  the  secretary  of  state, 
the  chancellor,  or  keeper  of  the  great  seal,  it 
shall  be  under  the  great  seal  of  the  state  in 
which  the  said  certificate  is  made.  And  the 
said  records  and  exemplifications,  authen¬ 
ticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  and  office 
within  the  United  States  as  they  have  bylaw 
or  usage  in  the  courts  or  offices  of  the  state 
from  whence  the  same  are  or  shall  be  taken 
and  the  provisions  of  both  acts  shall  extend 


‘°le  rccords’  etc-  of  the  territories;  R.  S. 

§  906. 

As  to  the  effect  to  be  given  to  foreifm  iud<r. 
ments,  see  Conflict  of  Laws  ;  Story, 
Confl.  Laws;  Dalloz,  Etranger. 

FOREIGN  LAV7S.  The  law  of  a  foreign 
country. 

The  courts  do  not  judicially  take  notice  of 
foreign  laws;  and  they  must,  therefore  be 
proved  facts ;  3  Esp.  Cas.  163  ;  2  Dow  &  C. 
Hou.  L.  171;  1  Cra.  38;  2  id.  187,  236, 
237;  6  id.  274;  2  H.  &  J.  193;  4  Conn. 
517  ;  4  Cow.  515,  516,  note;  1  Pet.  C.  C. 

[ass.  99;  1  Paige,  Ch.  220;  10 
Watts,  1 58 ;  but  the  decisions  of  the  various 
state  courts  are  not  harmonious  on  this  point 
as  far  as  regards  the  laws  of  each  other.  In 
Tennessee ;  9  Heisk.  873  ;  and  Rhode  Island  ; 
11  R.  I.  411  ;  the  courts  will  take  judicial 
notice  of  the  laws  of  sister  states ;  in  Illi¬ 
nois,  of  the  jurisdiction  of  courts  in  other 
states;  17  Ill.  577  ;  and  the  supreme  court 
has  decided  that  where  a  state  recognizes  acts 
done  in  pursuance  of  the  laws  of  another 
state,  the  courts  of  the  first  state  should  take 
judicial  cognizance  of  said  laws  so  far  as  may 
be  necessary  to  judge  of  the  acts  alleged  to 
be  done  under  them  ;  8  W  all.  513.  In  Louisi¬ 
ana,  where  a  statute  of  another  state  has  been 
properly  brought  to  the  notice  of  the  court, 
it  will  in  all  future  cases  take  notice  ot  that 
statute  and  presume  the  law  of  the  toreign 
state  to  be  the  same  until  some  change  is 
shown;  21  La.  An.  594.  In  Pennsylvania 
it  has  been  held  that  the  courts  should  take 
notice  of  the  local  laws  of  a  sister  state  in 
the  same  manner  as  the  supreme  court  ot  the 
United  States  would  do  on  a  writ  ot  error  to 
a  judgment ;  27  Penn.  479  ;  but  see,  contra 
9  Wise.  328;  20  Am.  L.  Reg.  N.  8.  385. 
The  manner  of  proof  vanes  according  to  cir¬ 
cumstances.  As  a  general  rule,  the  best  tes¬ 
timony  or  proof  is  required;  for  no  proof 
will  be  received  which  presupposes  better  tes¬ 
timony  attainable  by  the  party  who  offers  it. 
When  the  best  testimony  cannot  be  obtained, 

secondary  evidence  will  be  received ;  Cra. 
237  ;  14  Cent.  L.  J.  125,  where  will  he  found 
a  <*eneral  article  on  this  title. 

*  'Exemplified  or  sworn  copies  ot  written  laws 
and  other  public  documents  must,  as  a  general 
thin**,  be  produced  when  they  can  be  pr 
faired-  but  should  they  be  refused  b%  the 

competent  authorities,  then  inferior  proof  may 

^Whel^our  own  government  has  Pron™.1" 
Ut  a  foreign  law  or  ordinance  of  a  public 

«•»*  v&'&ViSi: 


cannot  be  proved  by 
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dence  of  its  existence; 

462;  12  S.  &  R.  203. 

When  foreign  laws  —^pec^  ^  boin?(,f 
some  mode  which  tl  I  must  be  veri- 

equal  authority  to  an  oath,  they  m 

tied  by  the  ^“^fle^of  ""»i'f>ntieatinff  them 
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authorized  by  law,  which  must  itself  be  duly 
authenticated;  2  Cra.  238;  2  Wend.  411; 

6  id.  475;  5  S.  &  R.  523;  15  id.  84;  2 
Wash.  C.  C.  175. 

Foreign  unwritten  laws,  customs,  and  usages 
may  be  proved,  and  are  ordinarily  proved, 
by  parol  evidence ;  and  when  such  evidence 
is  objected  to  on  the  ground  that  the  law  in 
question  is  a  written  law,  the  party  objecting 
must  show  that  fact;  15  S.  &  R.  87 ;  2  La. 
154. 

Witnesses  in  Cuba  examined  under  a  com¬ 
mission  touching  the  execution  of  a  will  tes¬ 
tified,  in  general  terms,  that  it  was  executed 
according  to  the  law  of  that  country  ;  and,  it 
not  appearing  from  the  testimony  that  there 
was  any  written  law  upon  the  subject,  the 
proof  was  held  sufficient ;  8  Paige,  Ch.  446. 

A  defendant  pleaded  infancy  m  an  action 
upon  a  contract  governed  by  the  law  of  Ja¬ 
maica  :  held  that  the  law  was  to  be  proven  as 
a  matter  of  fact,  and  that  the  burden  lay  upon 
him  to  show  it ;  8  Johns.  190. 

Proof  of  such  unwritten  law  is  usually 
made  by  the  testimony  of  witnesses  learned 
in  the  law  and  competent  to  state  it  correctly 
under  oath;  2  Cm.  237  ;  1  Pet.  C.  C.  225; 
2  Wash.  C.  C.  175  ;  15  S.  &  R.  84  ;  4  Johns. 
Ch.  520;  Cowp.  174;  2  Hagg.  Adm.  App. 
15-144. 

In  England,  certificates  of  persons  in  high 
authority  have  been  allowed  as  evidence  in 
such  cases;  3  Hagg.  Eccl.  767,  769. 

The  public  seal  of  a  foreign  sovereign  or 
state  affixed  to  a  writing  purporting  to  be  a 
written  edict,  or  law,  or  judgment,  is  of  itself 
the  highest  evidence,  and  no  further  proof  is 
required  of  such  public  seal ;  2  Cra.  238 ;  2 
Conn.  85;  1  Wash.  C.  C.  363;  4  Dali.  413, 
416;  6  Wend.  475;  9  Mod.  66. 

But  the  seal  of  a  foreign  court  is  not,  in 
general,  evidence  without  further  proof,  and 
must,  therefore,  be  established  by  competent 
testimony;  3  Johns.  310  ;  2  H.  &  J.  193  ;  4 
Cow.  526,  n. ;  3  East,  221. 

By  the  act  of  May  26,  1790,  it  is  provided 
“that  the  acts  of  the  legislatures  of  the  sev¬ 
eral  states  shall  be  authenticated  by  having 
the  seal  of  their  respective  states  affixed 
thereto;"  R.  S.  §  905.  See  Record;  Au¬ 
thentication.  It  may  here  be  observed  that 
the  rules  prescribed  by  acts  of  congress  do  not 
exclude  everyother  mode  of  authentication, 
and  that  the  courts  may  admit  proof  of  the 
acts  of  the  legislatures  of  the  several  states, 
although  not  authenticated  under  the  acts  of 
congress.  Accordingly,  a  printed  volume, 
purporting  on  its  face  to  contain  the  laws  of  a 
sister  state,  is  admissible  as  primd  facie  evi¬ 
dence  to  prove  the  statute  law  of  that  state  ; 

4  Cra.  384  ;  12  S.  &  R.  203;  6  Binn.  321  ; 

5  Leigh,  571;  contra ,  2  Hawks,  441;  2 
Harring.  34 ;  2  Wend.  411  ;  2  La.  An.  G54  ; 
3  Har.  184  ;  9  Wise.  328.  By  act  of  Aug. 
8,  1846,  a  standard  copy  of  the  laws  and 
treaties  of  the  United  States  is  fixed,  and 
made  competent  evidence  in  all  courts  without 
further  proof  or  authentication.  R.  S.  §  908. 


The  effect  of  foreign  laws  when  proved  is 
properly  referable  to  the  court;  the  object  of 
the  proof  of  foreign  laws  is  to  enable  the 
court  to  instruct  the  jury  what  is,  in  point  of 
law,  the  result  from  foreign  laws  to  be  applied 
to  the  matters  in  controversy  before  them. 
The  court  are,  therefore,  to  decide  what  is 
the  proper  evidence  of  the  laws  of  a  foreign 
country;  and  when  evidence  is  given  of  those 
laws,  the  court  are  to  judge  of  their  applica¬ 
bility  to  the  matter  in  issue;  Story,  Oonfl. 
Laws,  §  638  ;  2  H.  &  J.  193  ;  3  id.  234,  242 ; 

4  Conn.  517  ;  Cowp.  174  ;  20  A.  L.  Reg.  n.  s. 
379. 

See  Conflict  of  Laws. 

FOREIGN  MATTER.  Matter  which 
must  be  tried  in  another  county.  Blount. 
Matter  done  or  to  be  tried  in  another  county. 
Cowel. 

FOREIGN  PLEA.  See  Plea. 

FOREIGN  FORT.  A  port  or  place 
which  is  wholly  without  the  United  States; 
19  Johns.  375  ;  2  Gall.  4,  7 ;  1  Brock.  235. 
A  port  without  the  jurisdiction  of  the  court ; 

1  Dods.  201 ;  4  C.  Rob.  1  ;  1  W.  Rob.  29 ; 

6  Exch.  886;  1  Blatchf.  &  H.  66,  71.  The 
ports  of  the  several  states  of  the  United 
States  are  foreign  to  each  other  so  far  as  re¬ 
gards  the  authority  of  masters  to  pledge  the 
credit  of  their  vessels  for  supplies;  10  Wall. 
192;  99  Mass.  388.  Practically,  the  defi¬ 
nition  has  become,  for  most  purpose/  of 
maritime  law,  a  port  at  such  distance  as  to 
make  communication  with  the  owners  of  the 
ship  very  inconvenient  or  almost  impossible. 
See  1  Parsons,  Mar.  Law,  142,  n. 

FOREIGN  VOYAGE.  A  voyage  whose 
termination  is  within  a  foreign  country.  3 
Kent,  177,  n.  The  length  of  the  voyage  has 
no  effect  in  determining  its  character,  but  only 
the  place  of  destination;  1  Stor.  1  ;  3  Sumn. 
342 ;  2  Bost.  L.  Rep.  146  ;  2  Wall.  C.  C. 
264;  1  Parsons,  Mar.  Law,  31. 

FOREIGNER.  One  who  is  not  a  citizen. 
Cowel. 

In  the  Old  English  Law ,  it  seems  to  have 
been  used  of  every  one  not  an  inhabitant  of 
a  city,  at  least  with  reference  to  that  city  ;  1 
H.  Blackst.  213.  See,  also,  Cowel,  Foreigne. 

In  the  United  States ,  any  one  who  was 
born  in  some  other  country  than  the  United 
States,  and  who  owes  allegiance  to  some  for¬ 
eign  state  or  country ;  1  Pet.  343,  349.  An 
alien.  See  Alien  ;  Citizen. 

FOREJUDGE.  To  deprive  a  man  of  the 
thing  in  question  by  sentence  of  court. 

Among  foreign  writers,  says  Blount,  fore¬ 
judge  is  to  banish,  to  expel.  In  this  latter 
sense  the  word  is  also  used  in  English  law  of 
an  attorney  who  has  been  expelled  from  court 
for  misconduct.  Cowel ;  Cunningham,  Law 
Diet. 

FOREMAN.  The  presiding  member  of 
a  grand  or  petit  jury. 

FORENSIS.  Forensic.  Belonging  to 
court.  Forensis  homo ,  a  man  engaged  in 
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■  uses.  A  Plea^ei‘  5  iin  advocate.  Vicat, 
Voc.  Jur-  i  Calvinus,  Lex. 

FORENSIC  MEDICINE.  See  Medi¬ 
cal  Jurisprudence. 

FOREST.  A  certain  territory  of  wooded 
ground  and  fruitful  pastures,  privileged  for 
wild  beasts  and  fowls  of  forest,  chase,  and 
warren,  to  rest  and  abide  in  the  safe  protec¬ 
tion  of  the  prince  for  his  princely  delight  and 
pleasure,  having  a  peculiar  court  and  officers. 
Manwood,  For.  Laws,  cap.  1,  num.  1  ; 
Tenues  de  la  Ley  ;  1  Bla.  Com.  289. 

A  ro\al  hunting-ground  which  lost  its  pecu¬ 
liar  character  with  the  extinction  of  its  courts 
or  when  the  franchise  passed  into  the  hands 
of  a  subject.  Spelman,  Gloss. ;  Cowel ; 
Manwood,  For.  Laws,  cap.  1 ;  2  Bla.  Corn. 
83;  1  Steph.  Com.  665. 

FOREST  COURTS.  In  English  Law. 
Courts  instituted  for  the  government  of  the 
king’s  forest  in  different  parts  of  the  king¬ 
dom,  and  for  the  punishment  of  all  injuries 
done  to  the  king’s  deer  or  venison ,  to  the  vert 
or  greensward,  and  to  the  covert  in  which  the 
deer  were  lodged.  They  comprised  the  courts 
of  attachments,  of  regard,  of  sweinmote,  and 
of  justice-seat  (which  several  titles  see)  ;  but 
since  the  revolution  of  1688  these  courts,  it  is 
said,  have  gone  into  absolute  desuetude.  3 
Steph.  Com.  439-441  ;  3  Bla.  Com.  71-74. 
But  see  8  Q.  B.  981. 

FOREST  LAW.  The  old  law  relating 
to  the  forest,  under  which  the  most  horrid 
tyrannies  were  exercised,  in  the  confiscation 
of  lands  for  the  royal  forests.  Hallam’s 
Const.  Hist.  ch.  8. 

PORESTAGIUM.  A  tribute  payable  to 
the  king’s  foresters.  Cowel. 

FORESTALL.  To  intercept  or  obstruct 
a  passenger  on  the  king’s  highway.  Cowel ; 
Blount.  To  beset  the  way  of  a  tenant  so  as 
to  prevent  his  coming  on  the  premises.  3 
Bla.  Com.  170.  To  intercept  a  deer  on  his 
way  to  the  forest  before  he  can  regain  it. 
Cowel. 

FORESTALLER.  One  who  commits  the 
o (fence  of  forestalling.  Used,  also,  to  denote 
the  crime  itself ;  namely,  the  obstruction  of 
the  highway,  or  hindering  a  tenant  from  com¬ 
ing  to  his  land.  3  Bla.  Com.  1  70.  Stopping 
a  deer  before  he  regains  the  forest.  Cowel. 

FORESTALLING.  Obstructing  the  way. 
Intercepting  a  person  on  the  highway. 

FORESTALLING  THE  MARKET. 
Buying  victuals  on  their  way  to  the  market 
before  they  reach  it,  with  the  intent  to  sel 
again  at  a  higher  price.  Cowel ;  Blount ;  4 
Bla.  Com.  158.  Every  device  or  practice,  by 
act,  conspiracy,  words,  or  news,  to  enhance 
the  price  of  victuals  or  other  provisions ;  Co. 
3d  Inst.  196  ;  Bacon,  Abr.  ;  1  Russ.  Cri.  169  ; 
4  Bla.  Com.  158 ;  Hawk.  PI.  Cr.  b.  1,  c.  80, 
§  l.  See  13  Viner,  Abr.  t30 ;  1  East,  132  ; 
3  Maule  &  S.  67;  Dane,  Abr.  Index.  At 
common  law.  as  well  as  by  stat.  5  &  6  Edw.  VI. 
e.  14,  this  was  an  indictable  oiFence  against 


puuuc  iraue,  out  since  the  stat.  7  &  8  Viet  c 

at#  Kir*' » -  ^ 


public  trade,  but  since  the  stat. 
ice  of  for 
o  —  Engross. 

FORESTARIUS.  A  forester.  An  offi- 
cei  who  takes  care  of  the  woods  and  forests. 
De  forestario  apponendo ,  a  writ  which  lay  to 
appoint  a  forester  to  prevent  further  commis¬ 
sion  of  waste  when  a  tenant  in  dower  had 
committed  waste.  Bracton,  316  ;  Du  Cange. 

FORESTER.  A  sworn  officer  of  the 
forest ,  appointed  by  the  king’s  letters  patent 
to  walk  the  forest,  watching  both  the  vert  and 
the'  venison,  attaching  and  presenting  all  tres¬ 
passers  against  them  within  their  own  baili¬ 
wick  or  walk.  These  letters  patent  were 
generally  granted  during  good  behavior ;  but 
sometimes  they  held  the  office  in  fee.  Blouut ; 
Cowel. 

FORETHOUGHT  FELONY.  In 

Scotch  Law.  Murder  committed  in  conse¬ 
quence  of  a  previous  design.  Erskine,  b.  iv. 
tit.  4,  c.  50  ;  Bell,  Diet. 

FORFANG.  A  taking  beforehand.  A 
taking  provisions  from  any  one  in  fairs  or 
markets  before  the  king’s  purveyors  are  served 
wfitli  necessaries  for  liis  majesty.  Blount ; 
Cowel. 

FORFEIT.  To  lose  as  the  penalty  of 
some  misdeed  or  negligence.  The  word  in¬ 
cludes  not  merely  the  idea  ot  losing,  but  also 
of  having  the  property  transferred  to  another 
without  the  consent  ot  the  owner  and  wrong- 
doer. 

This  is  the  essential  meaning  of  the  word, 
whether  it  be  that  an  offender  is tofmftit  1 1  sum 
of  money,  or  an  estate  i6  to  be  forfeited  to  a  for- 

Eng  fOT^om^citoe!^CowelC^^1tS,J^V^ftr^ 

euce  Dtb  H  n  ns  relating  to  acts  of  the 

owner  au(i  confibcation  Pet*157 .  n  Johns. 

S'mCoiaUoi “s  generally  used  of  a  n 

fuToftoe  "taking  poXton1 ’of'property  to 
(S ^’to/owoertwho  may  »  a  '» 

“toW?  r'pSion  £«n 

%£££•?$$' r.ridawd  d“masM; 

15  Abb.  Pr.  273 ;  17  Barb.  200. 

■FORFEITURE.  A  punishment  annexe 
by  law  to  some  illegal  act  «r  neglige^  mto, 

owner  oi  lands,  tenemen  s,  there*",  and 

whereby  he  loses  aU  his  mtei  e  h  ^  & 

they  become  vested  in  tl  P  -  ljeJ  {lione,  or 
recompense  for  the  wrong  ge^  jiatj,  SUs- 
tlie  public  together  ™  A  sum  of  money 
tained.  2  Bla.  Com.  2  •  j  for  a  crime, 
to  be  paid  by  way  ot  I  - 
21  Ala.  N.  8.  672;  1  .  r‘  ’  gy  the  English 

Forfeiture  by  aj^tl  ^  ma*v  be  forfeited 
law,  estates  less  than  rt8yuaiy  interest 
to  the  party  entitled  to  r  0f  the  par- 

by  a  breach  of  dut^1“t  nant  for  his  own  life 
ticular  estate  ;  as  d  a  .  th  gfe  0f  an- 
aliens  by  feoffments  or  fine  lot 
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other,  or  in  tail,  or  in  fee,  or  by  recovery  ; 
there  being  estates,  which  either  must  or  may 
last  longer  than  his  own,  the  creating  them  is 
not  only  beyond  his  power  but  is  a  forfeiture  ot 
his  own  particular  estate  ;  2  Bla.  Com.  274  ; 

1  Co.  14  6. 

In  this  country  such  forfeitures  are  almost 
unknown,  and  the  more  just  principle  pre¬ 
vails  that  the  conveyance  by  the  tenant  ope¬ 
rates  only  on  the  interest  which  he  possessed, 
and  does  not  affect  the  remainder-man  or 
reversioner;  4  Kent,  81,  82,  424 ;  3  Dali. 
486  ;  5  Ohio,  30 ;  1  Pick.  318  ;  1  Rice,  459  ; 

2  Rawle,  168;  1  Wash.  Va.  381  ;  11  Conn. 
553  ;  22  N.  H.  500  ;  21  Me.  372.  See,  also, 
Steam,  Real  Act.  11  ;  4  Kent,  84;  2  Sharsw. 
Bla.  Com.  121,  n.  ;  Will.  R.  P.  25;  5  Dane, 
Abr.  6-8;  1  Washb.  R.  P.  92,  197. 

Forfeiture  for  crimes.  Under  the  consti¬ 
tution  and  laws  of  the  United  States,  Const, 
art.  3,  §  3 ;  Act  of  April  30,  1790,  §  24,  for¬ 
feiture  for  crimes  is  nearly  abolished.  And 
when  it  occurs  the  state  recovers  only  the  title 
which  the  owner  had ;  4  Mas.  174.  See,  also, 
Dalrymple,  Feuds,  c.  4,  pp.  145-154;  Fost. 
Cr.  Law,  95 ;  1  V\  aslib.  R.  P.  92. 

Forfeiture  for  treason .  The  constitution 
of  the  United  States,  art.  3,  §  2,  provides 
that  no  attainder  of  treason  shall  work  for¬ 
feiture  except  during  the  life  of  the  person 
attainted.  The  confiscation  act  provided  that 
only  the  life  estate  of  the  convicted  person 
can  be  condemned  and  sold ;  9  Wall.  350 ; 
18  id.  156.  It  was  merely  an  exercise  of  the 
war  power;  11  Wall.  304;  and  did  not  apply 
to  the  confiscation  of  enemies’  property  ;  1 
Woods,  221. 

Forfeiture  by  non-performance  of  condi¬ 
tions.  An  estate  may  be  forfeited  by  a  breach 
or  non-performance  of  a  condition  annexed  to 
the  estate,  either  expressed  in  the  deed  at  its 
original  creation,  or  implied  by  law,  from  a 
principle  of  natural  reason  ;  2  Bla.  Com.  281 ; 
Littleton,  §  361;  1  Prest.  Est.  478;  Tud. 
Lead.  Cas.  794,  795;  5  Pick.  528;  2  N.  H. 
120;  5  S.  &  R.  375;  32  Me.  394;  18  Conn. 
535;  12  S.  &  R.  190.  Such  forfeiture  may 
be  waived  by  acts  of  the  person  entitled  to 
take  advantage  of  the  breach  ;  1  Conn.  79;  1 
Johns.  Cas.  126;  1  Washb.  R.  P.  454. 

Forfeiture  by  waste.  Waste  is  a  cause  of 
forfeiture.  2  Bla.  Com.  283  ;  Co.  2d  Inst. 
299  ;  1  Washb.  R.  P.  118. 

Forfeiture  of  property  and  rights  cannot  be 
adjudged  by  legislative  acts,  and  confiscation 
without  a  judicial  hearing  after  due  notice 
would  be  void  as  not  being  due  process  of  law. 
Kor  can  a  party  by  his  misconduct  so  forfeit 
a  right  that  it  may  be  tak*n  from  him  without 
judicial  proceedings  in  which  the  forfeiture 
shall  be  declared  in  due  form ;  Cooley,  Const. 
Law,  450;  38  Miss.  434;  24  Ark.  161;  27 
id.  26.  Where  no  express  power  of  removal 
is  conferred  upon  the  executive,  he  cannot 
declare  an  office  forfeited  for  misbehavior; 
the  forfeit  must  be  declared  by  judicial  pro¬ 
ceedings;  8  B.  Monr.  648;  36  N.  J.  101. 

Forfeiture  of  charter.  A  private  corpora¬ 


tion  may  be  dissolved  by  a  forfeiture  of  * 
charter  for  the  non-user  or  misuser  of  its  f  lt8 
chises;  9  Cra  43  ;  24  Pick.  52.  Accident 
negligence  or  abuse  of  power  will  not  warrant 
a  forfeiture  ;  there  must  be  some  plain  abu^ 
of  its  powers  or  neglect  to  exercise  its  fral? 
chises,  and  the  acts  of  misuse  or  non-use  must 
be  wilful  and  repeated;  51  Miss.  602  ;  14  a^ 
L.  Reg.  577.  Thus  long-continued  neglect 
on  the  part  of  a  turnpike  company  to  repair 
its  road  is  cause  of  forfeiture ;  8  R.  I. 

521.  So  a  bridge  company  is  subject  to  for! 
feiture  of  its  charter  if  it  neglect  for  a  long 
time  to  rebuild  a  bridge  which  has  been  car- 
ried  away  by  a  flood  ;  23  Wend.  254.  A  for! 
feiture  must  be  judicially  declared ;  7  Cold' 
420;  49  How.  Pr.  20;  72  N.  Y.  245;  59  id. 
548.  A  forfeiture  can  be  enforced  by  scire 
facias  or  a  quo  warranto  at  the  suit  of  the 
government  which  created  the  corporation;  46 
Md.  1 ;  26  Penn.  31.  (As  to  the  distinction 
between  these  proceedings,  see  3  Term,  199.) 
But  not  at  the  suit  of  an  individual ;  7  Pick. 
344  ;  24  How.  278.  The  state  may  waive  a 
cause  of  forfeiture  ;  9  Wend.  351.  Equity  has 
no  jurisdiction  in  the  matter;  8  Humph.  253. 

See,  generally,  2  Bla.  Com.  c.  18 ;  4  id. 
382  ;  2  Kent,  318  ;  4  id.  422 ;  10  Viner,  Abr. 
371,  394;  13  id.  436;  Bacon,  Abr.  Forfeit¬ 
ure;  Comyns,  Dig.;  Dine,  Abr.;  1  Brown, 
Civ.  Law,  252 ;  Considerations  on  the  Law  of 
Forfeiture  for  High  Treason,  London  ed. 
1746  ;  1  Washb.  R.  P.  91,  92,  197,  118. 

FORFEITURE  OF  A  BOND.  A 

failure  to  perform  the  condition  on  which  the 
obligee  was  to  be  excused  from  the  penalty  in 
the  bond.  Courts  of  equity  and  of  law  in 
modern  practice  will  relieve  from  the  for¬ 
feiture  of  a  bond;  and,  upon  proper  cause 
shown,  criminal  courts  will,  in  general,  relieve 
from  the  forfeiture  of  a  recognizance  to  ap¬ 
pear.  See  3  \reates,  93 ;  2  Wash.  C.  C. 
442;  2  Blackf.  104,  200;  1  Ill.  257. 

FORFEITURE  OF  MARRIAGE.  A 

penalty  incurred  by  a  ward  in  chivalry  when 
he  or  she  married  contrary  to  the  wishes  0 
his  or  her  guardian  in  chivalry.  , 

The  latter,  who  was  the  ward’s  lord,  a 
an  interest  in  controlling  the  marriage  0 
female  wards,  and  he  could  exact  a  price  0 
his  consent ;  and  at  length  it  became  cus  c > 
ary  to  sell  the  marriage  of  wards  0 
sexes;  2  Bla.  Com.  70. 

When  a  male  ward  refused  an  equa 
provided  by  his  guardian,  lie  was  0  > , 

Jo,,,!,*  of  V  to  pay  lnm  the 

marriage, — that  is,  as  much  as  n  j- n 
bona  fide  offered  for  it,  or,  if  £  takin" 
chose,  as  much  as  a  jury  would  asse  ’  ersonal 
into  consideration  all  the  real  an  .P  oujd 
property  of  the  ward  ;  and  the  guar  ^  made 
claim  this  value  although  he  nug  gg  a  • 

no  tender  of  the  marriage ;  Co.  ^ 

Co.  2d  Inst.  92;  #Co.  126  b  ;  *  fl(Te  0f 

When  a  male  ward  between  jj*  an 
fourteen  and  twenty-one  refuse*  dispar- 
offer  of  an  equal  match  (one  w  1 
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forf 

during  that  period  formed  an 

af..;ince  elsewhere  without  his  guardian’s  per- 
;  :on  he  incurred  forfeiture  of  marriage,— 
is’ he  became  liable  to  pay  double  the 
value  of  the  marriage.  Co.  Litt.  78  b,  82  b. 

FORFEITURES  abolition  act. 

The  same  as  the  Felony  Act  of  1870,  abol¬ 
ishing  forfeitures  for  felony  in  England. 

FORGAVEL.  A  small  rent  reserved  in 
money;  a  quit-rent. 

FORGERY.  The  falsely  making  or  ma¬ 
terially  altering,  with  intent  to  defraud,  any 
writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy  or  the  foundation  of  a 
legal  liability.  2  Bish.  Cr.  Law,  §  523. 

rThe  fraudulent  making  and  alteration  of  a 
writing  to  the  prejudice  of  another  man’s 
right.  4  Bla.  Com.  247.  The  essence  of 
forgery  consists  in  making  an  instrument  ap¬ 
pear  to  be  that  which  it  is  not ;  L.  R.  1  C.  C. 
K.  200. 

Bishop,  2  Cr.  Law,  §  523,  n.,  has  collected  nine 
definitions  of  forgery,  and  justly  remarks  that 
the  books  abound  in  definitions.  Coke  says  the 
term  is  “  taken  metaphorically  from  the  smith, 
who  beateth  upon  his  anvil  and  forgeth  what 
fashion  and  shape  he  will.”  Co.  3d  Inst.  169. 

The  making  of  a  whole  written  instrument 
in  the  name  of  another  with  a  fraudulent  in¬ 
tent  is  undoubtedly  a  sufficient  making ;  al¬ 
though  otherwise  where  one  executes  a  prom¬ 
issory  note  as  agent  for  a  principal  from  whom 
he  has  no  authority;  15  Hun,  155;  but  a 
fraudulent  insertion,  alteration,  or  erasure, 
even  of  a  letter,  in  any  material  part  of  the 
instrument,  whereby  a  new  operation  is  given 
to  it,  will  amount  to  a  forgery ;  1  Stra.  18; 

I  And.  101 ;  5  Esp.  100;  5  Strobh.  581  ;  L. 
R.  1  C.  C.  R.  200 ;  and  this,  although  it  be 
afterwards  executed  by  a  person  ignorant  of 
the  deceit;  2  East,  PI.  Cr.  855. 

The  fraudulent  application  of  a  true  signa¬ 
ture  to  a  false  instrument  for  which  it  was  not 
intended,  or  vice  versa ,  will  also  be  a  forgery  ; 

II  Gratt.  822;  1  Add.  44.  For  example,  it 
is  forgery  in  an  individual  who  is  requested 
to  draw  a  will  for  a  sick  person  in  a  particular 
way,  instead  of  doing  so,  to  insert  legacies  of 
his  own  head,  and  then  procure  the  signature 
of  such  sick  person  to  be  affixed  to  the  paper 
without  revealing  to  him  the  legacies  thus 
fraudulently  inserted ;  Noy,  101;  F.  Moore, 
759,  760;  Co.  3d  Int.  170;  1  Hawk.  PI.  Cr. 
o.  70,  s.  2;  2  Russ.  Cr.  318;  Bacon,  Abr. 
Forgery  (A). 

It  has  even  been  intimated  by  Lord  Ellen- 
borough  that  a  party  who  makes  a  copy  of  a 
receipt  and  adds  to  such  copy  material  words 
not  in  the  original,  and  then  offers  it  in  evi¬ 
dence  on  the  ground  that  the  original  has 
been  lost,  may  be  prosecuted  for  forgery  ;  5 
Esp.  100. 

It  is  a  sufficient  making  where,  in  the  writ¬ 
ing,  the  party  assumes  the  name  and  charac¬ 
ter  of  a  person  in  existence ;  2  Russ.  Cri. 
327.  Rut  the  adoption  of  a  false  description 
and  addition  where  a  false  name  is  not  as¬ 


sumed  and  there  is  no  person  answering  the 
description,  is  not  a  forgery ;  1  Russ.  &  R. 
405. 

Making  an  instrument  in  a  fictitious  name, 
— 1  the  name  of  a  non-existing  person,  is  as 
much  a  forgery  as  making  it  in  the  name  of 
an  existing  person ;  2  East,  PI.  Cr.  957 ;  2 
Russ.  Cri.  328;  and  although  a  man  may 
make  the  instrument  in  his  own  name,  if  lie 
represent  it  as  the  instrument  of  another  of 
the  same  name,  when  in  fact  there  is  no  such 
person,  it  will  be  a  forgery  in  the  name  of  a 
non-existing  person;  2  Leach,  775;  2  East, 
PI.  Cr.  963 ;  7  Pet.  132 ;  5  City  H.  Rec.  87 ; 
see  52  Iowa,  68.  But  the  correctness  of  this 
decision  has  been  doubted ;  lloscoe,  Cr.  Ev. 
384. 

Though,  in  general,  a  party  cannot  be  guilty 
of  forgery  by  a  mere  non-feasance ,  yet  if  in 
drawing  a  will  he  should  fraudulently  omit  a 
legacy  which  he  had  been  directed  to  insert, 
and  by  the  omission  of  such  bequest  it  would 
cause  a  material  alteration  in  the  limitation  of 
a  bequest  to  another,  as,  where  the  omission 
of  a  devise  of  an  estate  lor  life  to  one  causes 
a  devise  of  the  same  lands  to  another  to  pass 
a  present  estate  which  would  otherwise  have 
passed  a  remainder  only,  it  would  be  a  for¬ 
gery;  F.  Moore,  760;  Noy,  gl:  1  Hawk. 
PI.  Cr.  c.  70,  s.  G ;  2  East,  PI.  Cr.  856 ,  2 

KItmay  be  observed  thatthe  oflfenee  of  forgery 
may  be  complete  without  a  publication  ot  the 
forged  instrument;  2  East,  PI.  Cr.  8o5,  3 

Regard  to  diking  forged,  it  may  be 
observed  that  it  lias  been  holden  to  be forgery 

public  nature ,  1  pp  Cr>  c.  70  ;  a  letter 

!Shtbe  name  of  a^nagttrate,  or  of  the  governor 

fCaS  Pl  makS^So 

to  issue  such  certificates;  68  Mo.  loO. 

P  With  regard  to  private  writings,  forgery 
Win*  r  'writing  which,  it 

an  indorsement  of  a  p  or  ac_ 

Gratt.  822  ;  8_  Ohio,  229  ,  a  |ance  ot  a 
quittance;  15  Mass.  526  ,  -  the  delivery 

bill  of  exchange,  or  an  ord  Cugh  150;  a 

of  goods;  8  c.  &  1  •  50  Me.  409  ; 

deposition  to  be  used  1  .  4  How.  St.  Tr. 

a  private  act  ot  P^^ument  to  be  used  in 
951  ;  a  copy  of  of  a  real  or  supposed 

evidence  m  the  p «  pjse  entries  in  the 
original ;  8  ^  wrS'  .,  house,  but  not  necessa- 
books  of  a  mcrcur  _  penn>  529;  46  H. 
rily  so  in  every  case.  - '  htlon  of  a  person 
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bilitv ;  2  Greenl.  Ev.  §  365 ;  a  false  testi¬ 
monial  to  character ;  Tempi.  &  M.  207 ;  1 
Den.  Cr.  Cas.  492 ;  Dearsl.  285 ;  a  railway- 
pass  ;  2  C.  &  K.  604 ;  a  railroad-ticket ;  3 
Gray,  441;  or  fraudulently  to  testify 
falsely  to  make  a  deed  or  will ;  1  Hawk.  FI. 
Cr.  b.  1,  c.  70,  §  10 ;  forgery  may  be  of  a 
printed  or  engraved  as  well  as  of  a  written 
instrument;  3  Gray,  441 ;  9  Pick.  312;  but 


Bish.  Cr.  Proc.  §  398 ;  Rose.  Cr.  Ev.;  Starkie 
Ev.;  1  Whart.  Cr.  L.  c.  9;  Counterfeit  ’ 
FORGERY  ACT,  1870.  The  stat.  33  & 
34  Viet.  c.  58,  was  passed  for  the  punishment 
or  of  forgers  of  stock  certificates,  and  for  extend¬ 
ing  to  Scotland  certain  provisions  of  the  Fortr- 

orv  Act  nf  1  •  AThy  ft 


falsely  to  subscribe  a  person’s  name  to  a 
recommendation  o f  a  medicine  is  not  forgery  ; 

2  Fear.  351 ;  nor  to  alter  a  lease  by  interlinea-  ^  forinsecum,  the  payment  of  aid,  scutage, 


erv  Act  of  1861  ;  Moz.  &  W. 

FORINSECUS  (Lat.),  FORINSIC. 
Outward  ;  on  the  outside  ;  without ;  foreign ; 
belonging  to  another  manor.  Silio  forin- 
secus ,  the  outward  ridge  or  furrow.  Servu 


tions  in  order  to  conform  it  to  the  purpose 
parties;  89  Penn.  432;  nor  is  the  private 
memorandum-book  of  a  public  officer,  not 
required  to  be  kept  by  law,  the  subject  of 
forgery ;  3  Col.  571  ;  nor  is  the  forging  of  his 
docket  entries  by  a  justice  of  the  peace  in¬ 
dictable,  under  a  statute  making  forging  of 
the  record  of  a  court  of  record  an  indictable 
offence;  1  Houst.  Cr.  Cas.  110;  a  forgery 
must  be  of  some  document  or  writing;  there¬ 
fore,  the  printing  an  artist’s  name  in  the  cor¬ 
ner  of  a  picture,  in  order  falsely  to  pass  it  off 
as  an  original  picture  by  that  artist,  is  not  a 
forgery;  1  Dearsl.  &  B.  460. 

The  intent  must  be  to  defraud  another ;  but 
it  is  not  requisite  that  any  one  should  have 
been  injured  :  it  is  sufficient  that  the  instru¬ 
ment  forged  might  have  proved  prejudicial ; 


3  Gill  &  J. 
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Wash.  C.  C.  726  ;  it  has 


been  holden  that  the  jury  ought  to  infer  an 
intent  to  defraud  the  person  who  would  have 
to  pay  the  instrument,  if  it  were  genuine, 
although  from  the  manner  of  executing  the 
forgery,  or  from  the  person’s  ordinary  cau¬ 
tion,  it  would  not  be  likely  to  impose  upon 
him  ;  and  although  the  object  was  general  to 
defraud  whoever  might  take  the  instrument, 
and  the  intention  of  the  defrauding  in  particu¬ 
lar  the  person  who  would  have  to  pay  the 
instrument,  if  genuine,  did  not  enter  into  the 
contemplation  of  the  prisoner ;  Russ.  &  11. 
291.  See  Russ.  Cri.  b.  4,  c.  32,  s.  3  ;  2  East, 
PI.  Cr.  853  ;  1  Leach,  367  ;  2  id.  775  ;  Rose. 
Cr.  Ev.  400. 

Most,  and  perhaps  all,  of  the  states  in  the 
Union  have  passed  laws  making  certain  acts 
to  be  forgery  with  the  result,  upon  the  whole, 
of  enlarging  the  meaning  of  the  term,  and  the 
national  legislature  has  also  enacted  several  on 
this  subject,  which  are  here  referred  to ;  but 
these  statutes  do  not  take  away  the  character 
of  the  offence  as  a  misdemeanor  at  common 
law,  but  only  provide  additional  punishment 
in  the  cases  particularly  enumerated  in  the 
statutes ;  3  Cush.  150;  3  Gray,  441;  Act  of 
March  2,  1803,  2  Story,  Laws,  888 ;  Act  of 
March  3,  1813,  2  Story,  Laws,  1304;  Act  of 
March  1,  1823,  3  Story,  1889  ;  Act  of  March 
3,  1825,  3  Story,  Laws,  2003;  Act  of  Oc¬ 
tober  12,  1837,  9  Stat.  at  L.  696;  Act  of 
July  14,  1870,  Rev.  Stat.  §  5424;  Act  of 
June  8,  1872,  Rev.  Stat.  §  5463. 


and  other  extraordinary  military  services. 
Forinsecurn  vianerium ,  the  manor,  or  that 
part  of  it  which  lies  outside  the  bars  or  town 
and  is  not  included  within  the  liberties  of  it. 
Cowel ;  Blount ;  Cunningham,  Law  Diet. ; 
Jacob,  Foreign  Service  ;  1  Reeve,  Hist.  Eng. 
Law,  273. 

FORISDISPUTATIONES.  In  Civil 
Law.  Arguments  in  court.  Disputations 
or  arguments  before  a  court.  1  Kent,  530 ; 
Yicat,  Voc.  Jur.  verb.  Dispvtatio . 

FORISFACERE  (Lat.).  To  forfeit.  To 
lose  on  account  of  crime.  It  may  be  applied 
not  only  to  estates,  but  to  a  variety  of  other 
things,  in  precisely  the  popular  sense  of  the 
word  forfeit.  Spelman,  Gloss.;  Du  Cange. 
To  confiscate.  Du  Cange  ;  Spelman,  Gloss. 
To  commit  an  offence  ;  to  do  a  wrong.  To 
do  something  beyond  or  outside  of  ( foris ) 
what  is  right  ( extra  rationem ).  Du  Canrje. 
To  do  a  thing  against  or  without  law.  Co. 
Litt.  59  a. 

To  disclaim.  Du  Cange. 
FORISFACTUM  (Lat.).  Forfeited. 
Bona  forisfacta ,  forfeited  goods.  ;  1  Bla. 
Com.  299.  A  crime.  Du  Cange  ;  Spelman, 
Gloss. 

FORISFACTURA  (Lat.).  A  crime  or 
offence  through  which  property  is  forfeited. 
Leg.  Edw.  Conf.  c.  32. 

A  fine  or  punishment  in  money. 
Forfeiture.  The  loss  of  property  or  life  in 
consequence  of  crime.  Spelman,  Gloss. 

Forisf actur  a  plena.  A  forfeiture  of  all  a 
man’s  property.  Things  which  were  for¬ 
feited.  Du  Cange ;  Spelman,  Gloss. 

FORISFACTUS  (Lat.).  A  criminal. 


One  who  has  forfeited  his  life  by  commission 
of  a  capital  offence.  Spelman,  Gloss  ;  Leg. 
Rep.  c.  77  ;  Du  Cange.  Si  quispiam  foris - 
factus  poposcerit  rcyis  misericordiam ,  ^ c • 
(if  any  criminal  shall  have  asked  pardon  of 
the  king,  etc.).  Leg.  Edw.  Conf.  c.  18. 

Forisf  actus  servus .  A  slave  who  has  been 
a  free  man  but  has  forfeited  his  freedom  by 
crime.  Leg.  Athelstan,  c.  3  ;  Du  Cange. 

FORISFAMILIATED,  FORISF  A* 
MILIATUS.  In  Old  English  Law.  Por¬ 
tioned  off.  A  son  was  forisfamiliated  when 

—  -i - -  -  TT  .  T>1  r  ,  be  had  a  portion  of  his  father’s  estate  as- 

See,  generally,  Hawk.  I  1.  Gr.  b.  1,  cc.  51,  signed  to  him  during  his  father’s  life,  in  lieu 


70;  3  Chitty,  Cr.  Law,  1022-1048 
Cr.  b.  4,  c.  32;  2  Bish.  Cr.  Law, 


)  2  Russ, 

c.  22 


of  his  share  of  the  inheritance,  when  it  was 
2  done  at  his  request  and  he  assented  to  the  as* 
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Vnment.  The  word  etymologically  denotes 
out  of  the  family ,  emancipated. 

One  who  i8  no  longer  an  heir  of  the  parent. 
j)u  Cange ;  Spelman,  Gloss  ;  Cowol.  Similar 
in  somerdegree  to  the  modern  practice  of  ad¬ 
vancement. 

FORISJUDICATIO  (Lat.).  In  Old 
English  Law.  Forejudges  A  forejudg- 
ment.  A  judgment  of  court  whereby  a  man 
is  put  out  of  possession  of  a  thing ;  Co.  Litt. 
100  & ;  Cunningham,  Law  Diet. 

FORISJUDICATUS  (Lat.).  Fore- 
judged ;  sent  from  court ;  banished.  De¬ 
prived  of  a  thing  by  judgment  of  court. 
Bracton,  250  5;  Co.  Litt.  100  b  ;  Du  Cange. 

FORISJURARE  (Lat.)  To  forswear;  to 
abjure ;  to  abandon.  Forisjurare  parentVam. 
To  remove  oneself  from  parental  authority. 
The  person  who  did  this  lost  his  rights  as 
heir.  Du  Cange  ;  Leg.  Hen.  I.  c.  88. 

Provinciam  forisjurare.  To  forswear  the 
country.  Spelman,  Gloss. ;  Leg.  Edw.  Conf. 
c.  6. 

FORM.  In  Practice.  The  model  of  an 
instrument  or  legal  proceeding,  containing 
the  substance  and  the  principal  terms,  to  be 
used  in  accordance  with  the  laws. 

The  legal  order  or  method  of  legal  proceed¬ 
ings  or  construction  of  legal  instruments. 

Form  is  usually  put  in  contradistinction  to 
substance.  For  example,  by  the  operation  of  the 
statute  of  27  Eliz.  c.  5,  s.  1,  all  merely  formal 
defects  in  pleading,  except  in  dilatory  pleas,  are 
aided  on  general  demurrer.  The  ditference  be¬ 
tween  matter  of  form  and  matter  of  substance, 
in  general,  under  this  statute,  as  laid  down  by 
Lord  Hobart,  is  that  “  that  without  which  the 
right  doth  sufficiently  appear  to  the  court  is 
form;”  but  that  any  defect  u  by  reason  whereof 
the  right  appears  not  ”  is  a  defect  in  substance  ; 
Hob.  233.  A  distinction  somewhat  more  definite 
is  that  if  the  matter  pleaded  be  in  itself  insuffi¬ 
cient,  without  reference  to  the  manner  of  plead¬ 
ing  it,  the  defect  is  substantial ;  but  tliat  if  the 
fault  is  in  the  manner  of  alleging  it,  the  defect 
is  formal  ;  Dougl.  683. 

For  example,  the  omission  of  a  consideration 
in  a  declaration  in  assumpsit,  or  of  the  perform¬ 
ance  of  a  condition  precedent,  when  such  condition 
exists,  of  a  conversion  of  property  of  the  plantiff, 
in  trover,  of  knowledge  in  the  defendant,  in  an 
action  for  mischief  done  by  his  dog,  of  malice, 
in  an  action  for  malicious  prosecution,  and  the 
like,  are  all  defects  in  substance .  On  the  other 
hand,  duplicity,  a  negative  pregnant,  argumen¬ 
tative  pleading,  a  special  plea,  amounting  to  the 
general  issue,  omission  of  a  day,  when  time  i6 
immaterial,  of  a  place,  in  transitory  actions,  and 
the  like,  are  only  faults  in  form  ;  Bacon,  Abr. 
Feas,  etc.  (N  5,  6)  ;  Comyns,  Dig.  Pleader  (Q 
') ;  10  Co.  95  a  ;  2  Stra.  694 ;  Gould,  PI.  c.  9,  §§ 
D,  18 ;  1  Bla.  Com.  142. 

At  the  same  time  that  fastidious  objections 
against  trifling  errors  of  form,  arising  from  mere 
clerical  mistakes,  are  not  encouraged  or  sanc¬ 
tioned  by  the  courts,  it  has  been  justly  observed 
that infinite  mischief  has  been  produced  by  the 
facility  of  the  court#  In  overlooking  matters  of 
form  :  it  encourages  carelessness,  and  places 
ignorance  too  much  upon  a  footing  with  knowl¬ 
edge  amongst  those  who  practise  the  drawing  of 
pleadings ,  1  B.  &  P.  .59;  2  Binn.  4134.  See, 

generally,  Bouvier,  Inst.  Iudex. 


*  ORMS  OF  ACTION  rr\  *  a 

prebends  the  various 
at  common  law,  viz  •  trp«nacc 
detinue,  replevin,  covenant!  debt,  Mum'S 
scire  fact  os,  and  revivor,  as  well  as  the  nearly 
obsolete  actions  of  account  and  annuity,  and 
the  modern  action  of  mandamus.  They  are 
now  abolished  in  England  by  the  Judicature 
Acts  of  1873  and  1875,  and  in  many  of  the 
states  of  the  United  States,  where  a  uniform 
course  of  proceeding  under  codes  of  procedure 
has  taken  their  place.  But  the  principles 
regulating  the  distinctions  between  the  com- 
mon-law  actions  are  still  found  applicable 
even  where  the  technical  forms  are  abolished. 

FORMA  PAUPERIS.  See  In  Forma 
Pauperis. 


FORMALITY.  The  conditions  which 
must  be  observed  in  making  contracts,  and 
the  words  which  the  law  gives  to  be  used  in 
order  to  render  them  valid ;  it  also  signifies 
the  conditions  which  the  law  requires  to  make 
regular  proceedings. 

FORMED  ACTION.  An  action  for 
which  a  form  of  words  is  provided  which 
must  be  exactly  followed ;  10  Mod.  140. 

FORMEDON.  An  ancient  writ  provided 
by  stat.  Westni.  2  (13  Edw.  I.)  c.  1,  for  him 
who  hath  right  to  lands  or  tenements  by  virtue 
of  a  gift  in  tail.  Stearns,  Real  Act.  322. 

It  is  a  writ  in  the  nature  of  a  writ  of  right, 
and  is  the  highest  remedy  which  a  tenant  in 
tail  can  have;  Co.  Litt.  316. 

This  writ  lay  for  those  interested  in  an 
estate-tail  who  were  liable  to  be  defeated  of 
their  right  by  a  discontinuance  of  the  estate- 
tail,  who  were  not  entitled  to  a  writ  of  right 
absolute,  since  none  but  those  who  claimed 
in  fee-simple  were  entitled  to  this;  Iitzh. 
N  B.  255.  It  is  called  formedon  because 
the  plaintiff  in  it  claimed  per  formam  doni. 

It  is  of  three  sorts :  in  the  remainder ;  in 
the  reverter;  in  the  descender;  2  Prest. 

Abstr.  343.  .  _  ,  , 

The  writ  was  abolished  in  England  by  stat. 

3  &  4  Will.  IV.  c.  27. 


PORMEDON  IN  THE  DESCENDER. 

writ  of  formedon  which  lies  where  a  gift  is 
de  in  tail  and  the  tenant  in  tail  aliens  tlie 
ds  or  is  disseised  of  them  and  dies,  for  the 
r  in  tail  to  recover  them,  against  the  actual 
ant  of  the  freehold;  Eitzh.  N.  B.  211; 
tleton,  §  595. 

[f  the  demandant  claims  the  inheritance  as 
estate-tail  which  ought  to  come  to  him J 
cent  from  some  ancestor  to  whom  it  was 
t  given,  his  remedy  is  by  a  wri  ^ 

*  in  the  descender ;  Steam,  Real  Act. 

[t  must  have  been  brought  within  twenty 
,rs  from  the  death  of  the 

i.  Com.  193,  n. 

PORMEDON  IN  THE  REMAINDER. 

»°?!!fformedo»  whirh  lies  where  hods 


FORMEDON  IN  THE  REVERTER  G82 


FORTIA 


are  given  to  one  for  life  or  in  tail  with  re¬ 
mainder  to  another  in  fee  or  in  tail,  and  he 
who  hath  the  particular  estate  dies  without  < 
issue,  and  a  stranger  intrudes  upon  him  in  < 
remainder  and  keeps  him  out  ot  possession,  i 
Fitzh.  N.  B.  211;  Steam,  Real  Act.  323;  1 
Littleton,  §  597  ;  3  Bla.  Com.  293. 

FORMEDON  IN  THE  REVERTER. 

A  writ  of  iormedon  which  lies  where  there  is 
a  gift  in  tail,  and  afterwards,  by  the  death  of 
the  donee  or  his  heirs  without  issue  of  his 
body,  the  reversion  falls  in  upon  the  donor, 
his  heirs  or  assigns. 

In  this  ease  the  demandant  must  sug¬ 
gest  the  gift,  his  own  right  as  derived  from 
the  donor,  and  the  failure  of  heirs  of  the 
donee ;  3  Bla.  Com.  293 ;  Stearn,  Real  Act. 
323;  Fitzh.  N.  B.  212;  Littleton,  §  597. 

FORMER  RECOVERY.  A  recovery 
in  a  former  action. 

It  is  a  general  rule  that  in  a  real  or  personal 
action  a  Judgment  unreversed,  whether  it  be 
by  confession,  verdict,  or  demurrer,  is  a  per¬ 
petual  bar,  and  may  be  pleaded  to  any  new 
action  of  the  same  or  a  like  nature,  for  the 
same  cause;  Bacon,  Abr.  Pleas  (1 12,  n.  2); 

6  Co.  7  ;  Hob.  4,  5  ;  Ventr.  70. 

There  are  two  exceptions  to  this  general 
rule.  First ,  in  the  case  of  mutual  dealings 
between  the  parties,  when  the  defendant 
omits  to  set  off*  his  counter-demand,  he  may 
recover  in  a  cross-action.  Second,  when  the 
defendant  in  ejectment  neglects  to  bring  for¬ 
ward  his  title,  he  may  avail  himself  of  a  new 
suit;  1  Johns.  Cas.  492,  502,  510.  It  is  evi¬ 
dent  that  in  these  cases  the  cause  of  the  second 
action  is  not  the  same  as  that  of  the  first,  and, 
therefore,  a  former  recovery  cannot  be  pleaded. 
In  real  actions,  one  is  not  a  bar  to  an  action 
of  a  higher  nature;  G  Co.  7.  See  12  Mass. 
337  ;  Res  Judicata. 

FORMULARIES.  A  collection  of  the 
forms  of  proceedings  among  the  Franks  and 
other  early  European  nations.  Co.  Litt. 
Butler’s  note,  77. 

FORNICATION.  In  Criminal  Law. 

Unlawful  carnal  knowledge  by  an  unmarried 
person  of  another,  whether  the  latter  be  mar¬ 
ried  or  unmarried. 

Fornication  is  distinguished  from  adultery  by 
the  fact  that  the  guilty  person  is  not  married. 
Four  cases  of  unlawful  intercourse  may  arise  : 
where  both  parties  are  married  ;  where  the  man 
only  is  married  ;  where  the  woman  only  is  mar¬ 
ried  ;  where  neither  i6  married.  In  the  first  case 
6uch  intercourse  must  be  adultery  ;  in  the  second 
case  the  crime  is  fornication  only  on  the  part  of 
the  woman,  but  adultery  on  the  part  of  the  man  ; 
in  the  third  case  it  is  adultery  in  the  woman,  and 
fornication  (by  statute  in  some  states,  adultery) 
in  the  man  ;  in  the  last  case  it  is  fornication  only 
in  both  parties. 

In  some  states  it  is  indictable  by  statute ;  6 
Vt.  311 ;  2  Tayl.  C.  165 ;  2  Gratt.  555;  and 
where  it  is  there  may  be  a  conviction  for  this 
offence  on  an  indictment  for  adultery  ;  2  Dali. 
124;  4  lred.  231. 


FORO.  In  Spanish  Law.  The  place 
where  tribunals  hear  and  determine  causes,— 
exercendarum  litium  locus.  This  word,  ac¬ 
cording  to  Varro,  is  derived  from  ferendo 
and  is  so  called  because  all  lawsuits  have  re¬ 
ference  to  things  that  are  vendible,  which 
presupposes  the  administration  of  justice  to 
take  place  in  the  markets. 

FORPRISE.  An  exception ;  reservation ; 
excepted;  reserved.  Anciently,  a  term  of 
frequent  use  in  leases  and  conveyances. 
Cowel;  Blount. 

In  another  sense,  the  word  is  taken  for  any 
exaction.  Cunningham,  Law  Diet. 

FORSPEAKER.  An  attorney  or  advo¬ 
cate.  One  who  speaks  for  another.  Blount. 

FORSTAL.  An  intercepting  or  stopping 
in  the  highway.  See  Forestall. 

Forstaller,  forstall,  forstallare,  forstallment, 
forstaller,  may  all  be  found  under  Fore¬ 
stall. 

FORSWEAR.  In  Criminal  Law.  To 

swear  to  a  falsehood. 

This  word  has  not  the  same  meaning  as 
perjury.  It  does  not,  ex  vi  termini ,  signify  a 
false  swearing  before  an  officer  or  court  hav¬ 
ing  authority  to  administer  an  oath,  on  an 
issue.  A  man  may  be  forsworn  by  making  a 
false  oath  before  an  incompetent  tribunal,  as 
well  as  before  a  lawful  court.  Hence,  to  say 
that  a  man  is  forsworn,  will  or  will  not  be 
slander,  as  the  circumstances  show  that  the 
oath  was  or  was  not  takeu  before  a  lawlul 
authority;  Heard,  Lib.  &  S.  §§  16,  34;  Cro. 
Car.  378;  Lutw.  292;  1  Rolie,  Abr.  39,  pi. 

7 ;  Bacon,  Abr.  Slander  (B  3)  ;  Cro.  Eliz. 
609  ;  1  Johns.  505;  2  id.  10 ;  13  id.  48,  80; 
12  Mass.  496;  1  Hayw.  116. 

FORTHCOMING.  In  Scotch  Law. 

The  action  by  which  an  arrestment  (attach¬ 
ment)  of  goods  is  made  available  to  the  cred¬ 
itor  or  holder. 

The  arrestee  and  common  debtor  are  called 
up  before  the  judge,  to  hear  sentence  given 
ordering  the  debt  to  be  paid  or  the  arrested 
goods  to  be  given  up  to  the  creditor  arresting. 
Bell,  Diet. 

FORTHCOMING  BOND.  A  bond 
given  for  the  security  of  the  sheriff,  condi¬ 
tioned  to  produce  the  property  levied  on  when 
required;  2  Wash.  Va.  189;  11  Gratt.  522; 
61  Ga.  520. 

FORTHWITH.  As  soon  as  by  reason- 
;  able  exertion,  confined  to  the  object,  it  may 
,  be  accomplished.  This  is  the  import  of  the 
term ;  it  varies,  of  course,  with  every  par¬ 
ticular  case;  4  Tyrwh.  837  ;  Styles,  Keg- 
452,  453  ;  75  Penn.  378.  When  a  defendant 
r  is  ordered  to  plead  forthwith,  he  must  plead 
within  twenty-four  hours ;  Wharton.  In 
;  other  matters  of  practice,  the  word  has  come 
[  to  have  the  same  meaning;  2  Edw.  328. 

5  FORTIA  (Lat.).  A  word  of  art,  signify- 
.  ing  the  furnishing  a  weapon  of  force  to  do  the 
fact,  and  by  force  whereof  the  fact  was  com- 
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.  t  i  .mti  he  that  furnished  it  was  not  pre- 
lUtf  when  the  act  was  done;  Co.  2d  Inst.  182. 

The  general  meaning  of  the  word  is  an  un- 
|,wful  three.  Spelman,  Gloss.;  Du  Cange. 

FORTUITOUS  COLLISION.  An  ac¬ 
cidental  collision. 

FORTUITOUS  EVENT.  In  Civil  Law. 

That  which  happens  by  a  cause  which  cannot 
be  resisted.  La  Code,  art.  2522,.  no.  7. 

That  which  neither  of  the  parties  has  occa¬ 
sioned  or  could  prevent.  Lois  des  Bat.  pt.  2, 
c  9.  An  unforeseen  event  which  cannot  be 
prevented.  Diet,  de  Jurisp.  Cas  fortuit. 

There  is  a  difference  between  a  fortuitous  event, 
or  inevitable  accident,  and  irresistible  force.  By 
the  former,  commonly  culled  the  net  ol  God,  is 
meant  any  accident  produced  by  physical  causes 
which  are  irresistible;  such  as  a  loss  by  light- 
Din?  or  storms,  by  the  perils  of  the  seas,  by  in¬ 
undations  and  earthquakes,  or  by  sudden  death 
or  illness.  By  the  latter  is  meant  such  an  inter¬ 
position  of  human  agency  as  is,  from  its  nature 
and  power,  absolutely  uncontrollable.  Of  this 
nature  are  losses  occasioned  by  the  mroads  of  a 
hostile  army,  or  by  public  enemies.  Story,  Bailm. 

§  25;  Lois  des  B&t.  pt.  2,  c.  2,  §  1. 

Fortuitous  events  are  fortunate  or  unfortu¬ 
nate.  The  accident  of  finding  a  treasure  is 
a  fortuitous  event  of  the  first  class.  Lois  des 
Bat.  pt.  2,  c.  2,  §  2. 

Involuntary  obligations  may  arise  in  conse¬ 
quence  of  fortuitous  events.  For  example, 
when  to  save  a  vessel  from  shipwreck  it  is 
necessary  to  throw  goods  overboard,  the  loss 
must  be  borne  in  common  ;  there  arises,  in 
this  case,  between  the  owners  of  the  vesse. 
and  of  the  goods  remaining  on  board,  an 
obligation  to  bear  proportionably  the  loss 
which  has  been  sustained.  Lois  des  Bat.  pt. 
2,  c.  2,  §  2. 

See,  in  general,  Dig.  50.  17.  23  ;  id.  16.  3. 
1;  id.  19.  2.  11  ;  id.  44.  7.  1;  id.  18.  6.  10; 
id.  13.  6.  18;  id.  26.  7.  50. 

FORUM.  In  Roman  Law.  The  paved 
open  space  in  cities,  particularly  in  Rome, 
wrhere  were  held  the  solemn  business  assem¬ 
blies  of  the  people,  the  markets,  the  exchange 
(whence  cedere  foro ,  to  retire  from  ’change, 
equivalent  to  44  to  become  bankrupt”),  and 
'where  the  magistrates  sat  to  transact  the  busi¬ 
ness  of  their  oifiee.  It  corresponded  to  the 
<j7opa  of  the  Greeks.  Dion.  Hal.  1.  3,  p.  200. 
It  came  afterwards  to  mean  any  place  where 
causes  were  tried,  locus  exercendarum  litium . 
Isidor.  1.  18,  Grig.  A  court  of  justice. 

I  he  obligation  and  the  right  of  a  person  to 
have  his  case  decided  by  a  particular  court. 

It  is  often  synonymous  with  that  signification 
.  judicium  which  corresixmds  to  our  word  court 


Jurisdictions  depending  upon  the  person 
oj  the  defendant.  By  modern  writers  upon 

f  If  Amitrt  Ion.  aI.  !  i  /"»  •  .  n  .  *  - 
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57  \J?ri  prmeriptio ,  1.  7,  pr.  D.  2,  8  ;  1.  1,  C.  3, 
7o  ’  f°rum  rei  accusator  sequitur ,  1.  5,  pr.  C.  3, 
h  u  ^his  sense  the  forum  of  a  person  means 
)(>  n  the  obligation  and  the  right  of  that  person 
cause  decided  by  a  particular  court, 
k,  Pand.  237.  What  court  should  have 
^noe  °f  the  cause  depends,  in  general, 
l v *  %  P°rs°n  of  the  defendant,  or  upon  the 

P  bon  of  some  one  connected  with  the  defendant. 


Y  s:  j  ~  ~  •  yj  muueru  writers  upi 

the  Roman  law,  this  sort  of  jurisdiction 
distinguished  as  that  of  common  right yforu„* 
commune ,  and  that  of  special  privilege,  forum 
privilegiatum. 

(A.)  Forum  commune.  The  jurisdiction 
of  common  right  was  either  general,  forum 
generate ,  or  special,  forum  speciale . 

(a.)  Forum  generate.  General  jurisdiction 
was  of  two  kinds,  the  forum  originis ,  which 
was  that  of  the  birthplace  of  the  party,  and 
the  forum  domicilii ,  that  of  his  domicil.  The 
forum  originis  was  either  commune  or  pro- 
prium.  The  former  was  that  legal  status 
which  all  free-born  subjects  of  the  empire, 
wherever  residing,  had  at  Rome  when  they 
were  found  there  and  had  not  the  jus  revo - 
candi  domum  (i.  e .,  the  right  of  one  absent 
from  his  domicil  of  transferring  to  the  forum 
domicilii  a  suit  instituted  against  him  in  the 
place  of  his  temporary  sojourn).  L.  2,  §§*3, 

4,  5,  D.  5,  1  ;  1.  28,  §  4,  D.  4,  6 ;  3  Gluck, 
Pand.  188.  After  the  privilege  of  Roman 
citizenship  was  conferred  by  Caracalla  upon 
all  free-born  subjects  of  the  empire,  the  city 
of  Rome  was  considered  the  common  home 
of  all,  communis  omnium  patria,  and  every 
citizen,  no  matter  where  his  domicil,  could, 
unless  protected  by  special  privilege,  be  sued 
at  Rome  while  there  present.  IS  oodt,  Com. 
ad  Dig.  5,  1,  p-  153  ;  Hofacker,  Pr.  Jur.  Civ 
S  4221.  The  forum  originis  propnum,  or 
forum  originis  speciale,  was  the  court  of 
*that  place  of  which  at  the  time  ot  Jim  party  s 

SleCtuaf  domSl  oHns  lather.  Except 

in,  ?!irSea^fivitvNofSthe<' mother  conferred 

RmprivUe-e  of  citizenship  upon  her  son  the 
the  pr jvut  f  tJ  er  oniy  was  regarded.  L. 

’,r  l,,p  n  M  i  Tte  of  »«<«« 

fo  an 

^fi/fromTo  birthplace  of  his  mother. 

L.  9,  D.  5°,  1-  twofold  citizen- 

,  natural  and  that  of  the 

adoptive* father ;  1.  7,  C.  8,  48:  but  the  W- 
terwas  lost  by  e-anotpa  ;  L.  .«.  1 ^ 

«rS:  The  forunt FCVl'a'1 

sequently,  he  could  lw^.  whenever  he  was 
courts  ot  that  .  pand.  p.  260.  . 

there  present;  «  Glttck,  *  of  the  domi- 

Forum  domicilii .  Influence  over  the 

cil  exercised  the  greu  ■  {o  what  constitutes 
rights  of  the  part).  •  -  wneral,  one  was 
domicil,  see  COX  ■«';>,  of  his  dom.ctl 

subject  to  the  l)l  "  pr;vilcged.  L.  29,  1  • 
alone,  unless  ®P * '•  1  forwn  domicihx,  was 

h».i-  T'-l'X'SS  tfi..  all  suits  of  trhaA 

universal ,  m  tno 
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ever  nature,  real  or  personal,  petitory  or  pos¬ 
sessory,  might  be  instituted  in  the  courts  of 
the  defendant’s  domicil  even  when  the  thing 
in  dispute  was  not  situated  within  the  juris¬ 
diction  of  such  court,  and  the  defendant 
was  not  present  at  such  place  at  the  com¬ 
mencement  of  the  suit;  6  GlUck,  Pand.  287 
et  seq.  It  seems,  however,  that  as  regarded 
real  actions  the  forum  domicilii  was  concur¬ 
rent  with  the  forum  rex  sitce*  id .  290,^  and,  in 
general,  was  concurrent  with  special  jurisdic¬ 
tions  of  all  kinds ;  although  in  some  excep¬ 
tional  cases  the  law  conferred  exclusive  cog¬ 
nizance  upon  a  special  jurisdiction,  forum 
spcciale .  In  cases  of  concurrence  the  plain¬ 
tiff  had  his  election  of  the  jurisdiction. 

In  another  sense  the  forum  domicilii  was 
personal ,  as  it  did  not  necessarily  descend  to 
the  heir  of  defendant.  See  jurisdiction  ex 
persona  alterius,  at  the  end  of  this  article. 

Forum  spcciale ,  particular  jurisdiction. 
These  were  very  numerous.  The  more  im¬ 
portant  are:  (1.)  Forum  continentice  causa- 
rum,  Sometimes  two  or  more  actions  or  dis¬ 
puted  questions  are  so  connected  that  they 
cannot  advantageously  be  tried  separately, 
although  in  strictness  they  belong  to  different 
jurisdictions.  In  such  cases  the  modern  civil 
law  permits  them  to  be  determined  in  a  single 
court,  although  such  court  would  be  incom¬ 
petent  in  regard  to  a  portion  ol  them  taken 
single.  This  beneficial  rule  did  not  exist  in 
the" Roman  law,  though  formerly  supposed  to 
be  derived  thence.  See  11  Gluck,  Pand.  § 
750,  and  cases  there  cited.  (2.)  Forum  con¬ 
tractus,  the  court  having  cognizance  of  the 
action  on  a  contract.  If  the  place  of  per¬ 
formance  was  ascertained  by  the  contract,  the 
court  of  that  place  had  exclusive  jurisdiction 
of  actions  founded  thereon ;  6  GlUck,  Pand. 
296.  If  the  place  of  performance  was  uncer¬ 
tain,  the  court  of  the  place  where  the  contract 
was  made  might  have  jurisdiction,  provided 
the  defendant  at  the  time  of  the  institution  of 
the  suit  was  either  present  at  that  place  or 
had  attachable  property  there.  Id.  298. 

(3.)  Forum  delicti,  forum  deprehen sionis, 
is  the  jurisdiction  of  the  person  of  a  criminal, 
and  may  be  the  court  of  the  place  where  the 
offence  was  committed,  or  that  of  the  place 
where  the  criminal  was  arrested.  The  latter 
jurisdiction,  forum  deprehen  sionis,  extended 
at  most  only  to  the  preliminary  examination 
of  the  person  arrested ;  and  even  this  was 
abolished  by  Justinian,  Nov.  lxix.  c.  1, 
cxxxiv.  c.  5,  on  the  ground  that  the  exami¬ 
nation  as  well  as  the  punishment  should  take 
place  on  the  spot  where  the  crime  was  com¬ 
mitted ;  6  GlUck,  Pand.  §  517.^ 

(4.)  Forum  rei  sitce  is  the  jurisdiction  of 
the  court  of  that  place  where  is  situated  the 
thing  which  is  the  object  of  the  action. 
Such  court  had  jurisdiction  over  all  actions 
affecting  the  possession  of  the  thing,  and  over 
all  petitory  actions  in  rem  against  the  pos¬ 
sessor  in  that  character,  and  all  such  actions 
in  personam  so  far  as  they  were  brought  for 
the  recovery  of  the  thing  itself.  Rut  such 


court  had  not  jurisdiction  of  purely  personal 
actions.  Id.  §  519. 

Forum  arresti  is  a  jurisdiction  unknown  to 
the  Roman  law,  but  of  frequent  occurrence  in 
the  modern  civil  law.  It  is  that  over  persons 
or  things  detained  by  a  judicial  order,  and 
corresponds  in  some  degree  to  the  attachment 
of  our  practice.  Id.  §  519. 

Forum  gestae  administration is,  the  jurisdic¬ 
tion  over  the  accounts  and  administration  of 
guardians,  agents,  and  all  persons  appointed 
to  manage  the  affairs  of  third  parties.  The 
court  which  appointed  such  administrator ,  or 
wherein  the  cause  was  pending  in  which  such 
appointment  was  made,  or  within  whose  ter¬ 
ritorial  limits  the  business  of  the  administra¬ 
tion  was  transacted,  had  exclusive  jurisdiction 
over  all  suits  arising  out  of  his  acts  or  brought 
for  the  purpose  of  compelling  him  to  account, 
or  brought  by  him  to  recover  compensation 
for  his  outlays  ;  L.  1,  C.  3,  21  ;  6  GlUck, 
Pand.  §  521. 

Privileged  jurisdictions,  forum pr idle gia- 
tum .  In  general,  the  privileged  jurisdiction 
of  a  person  held  the  same  rank  as  the  forum 
domicilii,  and,  like  that,  did  not  supplant  the 
particular  jurisdictions  above  named  save  in 
certain  exceptional  cases.  The  privilege  was 
general  in  its  nature,  and  applied  to  all  cases 
not  specially  excepted,  but  it  only  arose  when 
the  person  possessing  it  was  sued  by  another ; 
for  he  could  not  assert  it  when  he  was  the 
plaintiff,  the  rule  being,  actor  sequitur  forum 
rei ,  the  plaintiff*  must  resort  to  the  jurisdic¬ 
tion  of  the  defendant.  It  was  in  general 
limited  to  personal  actions ;  all  real  actions 
brought  against  the  defendant  in  the  character 
of  possessor  or  the  thing  in  dispute  followed 
the  forum  spcciale.  The  privilege  embraced 
the  wrife  of  the  privileged  person  and  his  chil¬ 
dren  so  long  as  they  were  under  his  potestas . 
And,  lastly,  when  a  forum  pririlegiatum 
purely  personal  conflicted  with  the  forum 
speciale ,  the  former  must  yield;  6  Gluck, 
Pand.  339-341.  To  these  rules  some  excep¬ 
tions  occur,  which  will  be  mentioned  below. 

Privileged  persons  were  :  1.  Persona  mise- 
rahiles,  who  were  persons  under  the  special 
protection  of  the  law  on  account  of  some  in¬ 
capacity  of  age,  sex,  mind,  or  condition. 
These  were  entitled,  whether  as  plaintiffs  or 
defendants,  to  carry  their  causes  directly  be¬ 
fore  the  emperor,  and,  passing  over  the  in¬ 
ferior  courts,  to  demand  a  hearing  before  his 
supreme  tribunal,  whenever  they  had  valid 
grounds  for  doubting  the  impartiality  or  fear¬ 
ing  the  procrastination  of  the  inferior  courts, 
or  for  dreading  the  influence  of  a  powerful  ad¬ 
versary;  6  GlUck,  Pand.  §  522.  On  the  other 
hand,  if  their  adversary,  on  any  pretext 
whatever,  had  himself  passed  by  the  inferior 
courts  and  applied  directly  to  the  supreme 
tribunal,  they  were  not  bound  to  appear  there 
if  this  would  be  disadvantageous  to  them,  but 
in  order  to  avoid  the  increase  of  costs  and 
other  inconveniences,  might  decline  answering 
except  before  their  forum  d<miicilii.  T1 lie 
persona  miserabiles  thus  privileged  were 
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■rr^phans,  widows,  whether  rich  or  poor, 
n  ons  amicted  by  chrome  disease  or  other 
Forms  of  illness  (< diuturno  morbo  fatigati  et 
I  biles),  which  included  paralytics,  epileptics, 
the  deaf,  the  dumb,  and  the  blind,  etc.,  per¬ 
sons  impoverished  by  calamity  or  otherwise 
distressed,  and  the  poor  when  their  adversary 
wag  rich  and  powerful,  prcesertim  cum  ali - 
cuius  potentiam  perhorrescant.  This  privilege 
was,  however,  not  available  when  both  par¬ 
ties’ were  personae  miser abiles ;  when  it  had 
been  waived  either  expressly  or  tacitly  ;  when 
the  party  had  become  persona  miserabilis 
since  the  institution  ot  the  action,  except 
always  the  case  of  reasonable  suspicion  in  re¬ 
gard  to  the  impartiality  of  the  judge  ;  when 
the  party  had  become  persona  miserabilis 
through  his  own  crime  or  fraud  ;  when  the 
cause  was  trivial,  or  belonged  to  the  class  of 
unconditionally  privileged  cases  having  an 
exclusive  forum ;  and  when  the  cause  of  ac¬ 
tion  was  a  right  acquired  from  a  persona  non 
miserabilis  6  Gliick,  Pand.  §  522. 

Clerici,  the  clergy.  The  privilege  of  cleri¬ 
cal  persons  to  be  impleaded  only  in  the  epis¬ 
copal  courts  commenced  under  the  Christian 
emperors.  Justinian  enlarged  the  jurisdiction 
of  these  courts,  not  only  by  giving  them  ex¬ 
clusive  cognizance  of  affairs  and  offences 
purely  ecclesiastical,  but  also  by  constitut¬ 
ing  them  the  ordinary  primary  courts  lor 
the  trial  of  suits  brought  against  the  clergy 
even  for  temporal  causes  of  action.  Nov.  83, . 
Nov.  123,  cap.  8,  21,  22,  23.  The  causes  of 
action  cognizable  in  the  forum  ecclesiasticum 
were — 1.  causce  ecclesiasticce  mere  tales , 
purely  ecclesiastical,  i.  e.  those  pertaining  to 
doctrine,  church  services  and  ceremonies,  and 
right  to  membership ;  those  relating  to  the 
synodical  assemblies  and  church  discipline  ; 
those  relating  to  offices  and  dignities  and  to 
the  election,  ordination,  translation,  and  de¬ 
position  of  pastors  and  other  office-bearers  of 
the  church,  and  especially  those  relating  to 
the  validity  of  marriages  and  to  divorce  ;  or, 
2.  causae  ecclesiasticce  mixtee ,  mixed  causes, 
i'  e .  disputes  in  regard  to  church  lands,  tithes, 
and  other  revenues,  their  management  and 
disbursement,  and  legacies  to  pious  uses,  in 
regard  to  the  boundaries  of  ecclesiastical 
jurisdictions,  in  regard  to  patronage  and  ad- 
vowsons,  in  regard  to  burials  and  to  conse 
crated  places,  as  graveyards,  convents,  etc., 
and,  lastly,  in  regard  to  offences  against  the 
canons  of  the  church,  as  simony,  etc.  But 
the  privilege  here  treated  of  was  the  personal 
privilege  of  the  clergy  when  defendant  in  a 
suit  to  have  the  cause  tried  before  the  epis¬ 
copal  court ;  when  plaintiff,  the  rule  actor 
setjuitur  forum  rei  prevailed.  All  persons 
employed  in  the  church  service  in  an  official 
capacity,  even  though  not  in  holy  orders, 
Were  thus  privileged.  But  the  privilege  did 
not  embrace  real  actions,  nor  personal  actions 
brought  to  recover  the  possession  of  a  thing : 
these  must  be  instituted  in  the  forum  rei  sitae . 
The  jurisdiction  extended  to  all  personal  ac¬ 
tions,  criminal  as  well  as  civil ;  although  in 


criminal  actions  the  ecclesiastical  courts  had 
no  authority  to  inflict  corporeal  orcapital  pun¬ 
ishment,  being  restricted  to  the  canonical 
judgments  of  deprivation,  degradation,  ex¬ 
communication,  etc.  6  Gluck,  Pand.  &  523. 

Academici.  In  the  modern  civil  law  the 
officers  and  students  (ff  the  universities  are 
privileged  to  be  sued  before  the  university 
courts.  This  species  of  privilege  was  un¬ 
known  to  the  Roman  law.  See  6  GlUek, 
Pand.  §  524. 

M Hites,  Soldiers  had  special  military 
courts  as  well  in  civil  as  criminal  cases.  In 
civil  matters*  however,  the  forum  militare 
had  preference  only  over  the  courts  of  the 
place  where  the  soldier  defendant  was  sta¬ 
tioned;  as  he  did  nqt  forfeit  his  domicil  by 
absence  on  military  duty,  he  might  always  be 
sued  for  debt  in  the  ordinary  forum  domicilii , 
provided  he  had  left  there  a  procurator  to 
transact  his  business  for  him,  or  had  property 
there  which  might  be  proceeded  against.  L. 

3,  C.  2,  51;  1.  6,  eodem ;  1.  4,  C.  7,  53. 
Besides  this,  the  privilege  of  the  forum  mili¬ 
tare  did  not  extend  to  such  soldiers  as  carried 
on  a  trade  or  profession  in  addition  to  their 
military  service  and  were  sued  in  a  case  grow¬ 
ing  out  of  such  trade,  although  in  other 
respects  they  were  subject  to  the  military  tri¬ 
bunal.  L.  7,  C.  3,  13.  If  after  an  action 
had  been  commenced  the  defendant  became  a 
soldier,  the  privilege  did  not  attach,  but  the 
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death,  he  must  submit  to  the  forum  which 
had  acquired  cognizance  of  the  suit,  LI.  30, 
34,  I).  5,  1.  When  the  cause  of  action  ac¬ 
crued,  but  the  action  was  not  commenced,  in 
the  lifetime  of  the  testator,  the  heir  must 
submit  to  special  jurisdictions  to  which  the 
testator  would  have  been  subjected,  as  the 
forum  contractus  or  gestce  administraiiones , 
especially  if  personally  present  or  possessing 
property  within  such  jurisdiction.  L.  19,  D. 
5,  1.  But  it  is  even  now  disputed  whether 
in  such  case  he  was  bound  to  submit  to  the 
general  jurisdiction,  forum  domicilii ,  or  the 
privileged  jurisdiction,  forum  jmivilegiatum, 
of  his  testator ;  though  the  weight  of  the  au¬ 
thorities  is  on  the  side  of  the  negative.  Gluck, 
Pand.  §  560  6.  If  the  cause  of  action  arose 
after  the  death  of  the 'testator,  as  in  the  case 
of  the  querela  inojjidosx  testamenti ,  of  parti¬ 
tion,  of  suits  to  recover  a  legacy  or  to  enforce 
a  testamentary  trust,  the  heir  must  be  pur¬ 
sued  in  his  own  jurisdiction,  i.  e.  the  forum 
domicilii  or  forum  rei  sites.  6  GlUck,  Pand. 
252,  and  authorities  there  cited.  And,  a  for¬ 
tiori ,  if  the  action  against  the  heir  was  not  in 
that  character,  but  merely  in  the  capacity  of 
possessor  of  the  thing  in  dispute,  the  suit  must 
be  brought  before  the  forum  to  which  he  was 
himself  subject;  Trf.  p.  251. 

At  Common  Law.  A  place.  A  place  of 
jurisdiction.  The  place  where  a  remedy  is 
sought.  Jurisdiction.  A  court  of  justice. 

Forum  consciences .  The  conscience. 

Forum  contentiosum.  A  court.  3  Bla. 
Com.  211. 

Forum  contractus .  Place  of  making  a  con¬ 
tract.  2  Kent,  463. 

Forum  domesticum.  A  domestic  court.  1 
W.  Blackst.  82. 

Forum  domicilii .  Place  of  domicil.  2 
Kent,  463. 

Forum  ecclesiasticum .  An  ecclesiastical 
court. 

Forum  rei  gestes.  Place  of  transaction.  2 
Kent,  463. 

Forum  rei  sites.  The  place  where  the 
thing  is  situated. 

The  tribunal  which  has  authority  to  decide  re¬ 
specting  something  in  dispute,  located  within  its 
jurisdiction:  therefore,  if  the  matter  in  contro¬ 
versy  is  land  or  other  immovable  propertv,  the 
judgment  pronounced  in  the  forum  rei  sites  is 
held  to  be  of  universal  obligation,  as  to  all 
matters  of  right  and  title  on  which  it  professes 
to  decide,  in  relation  to  such  property.  And  the 
same  principle  applies  to  all  other  cases  of  pro- 
ceedings  in  nrm,  where  the  subject  is  movable 
property,  withiu  the  jurisdiction  of  the  court 
pronouuciner  judgment.  Story,  Confl.  Laws  $5 
532,  545,  551,  591 , 592 ;  Kaimes,  Eq.  b.  3,  c.  8,  6 
4;  1  Greeul.  Ev.  §  541.  ^ 

Forum  seculare.  A  secular  court. 

Sec,  generally,  Du  Cange ;  2  Kent,  363 ; 
Story,  Confl.  Laws;  Greenl.  Ev.:  Guvot 
R£p.  Univ. 

FORWARDING  MERCHANT.  A 

person  who  receives  and  forwards  goods, 
taking  upon  himself  the  expenses  of  trans¬ 
portation,  lor  which  he  receives  a  compensa¬ 


tion  from  the  owners,  but  who  has  no  concern 
in  the  vessels  or  wagons  by  which  they  are 
transported,  and  no  interest 'in  the  freight  ^ 

Such  a  one  is  not  deemed  a  common  carrier 
but  a  mere  warehouseman  or  a<jent ;  12  John?1 
232 ;  7  Cow.  497.  He  is  required  to  use  only 
ordinary  diligence  in  sending  the  propertv  bv 
responsible  persons  ;  2  Cow.  593.  See  Storv 
Bailm.  •  ’ 

FOSSA  (Lat.).  In  English  Law.  \ 

ditch  full  of  water,  where  Jormerly  women 
who  had  committed  a  felony  were  drowned  * 
the  grave.  Cowel. 

FOSSATORIUM  OPERATIO  (Lat). 
The  service  of  laboring  done  by  the  inhabit¬ 
ants  and  adjoining  tenants,  for  repair  and 
maintenance  of  the  ditches  round  a  citv  or 
town.  A  contribution  in  lieu  of  such  work, 
called  fossagium ,  was  sometimes  paid.  Ren¬ 
net ;  Cowel. 

FOSTERING.  An  ancient  custom  in 
Ireland,  in  which  persons  put  away  their 
children  to  fosterers.  Fostering  was  held  to 
be  a  stronger  alliance  than  blood,  and  the 
foster  children  participated  in  the  fortunes  of 
their  foster  fathers;  Hallam’s  Const.  Hist, 
ch.  18;  Moz.  &  W. 

FOSTER-LAND.  Land  given  for  finding 
food  for  any  person,  as  for  monks  in  a  mon¬ 
astery  ;  Cowel. 

FOSTER-LOAN  (Sax.).  A  nuptial  pft ; 
the  jointure  for  the  maintenance  of  a  wife; 
Toml. 

FOUNDATION.  The  establishment  of 
a  charity.  That  upon  which  a  charity  is 
founded  and  by  which  it  is  supported. 

This  word,  in  the  English  law,  is  taken  in 
two  senses,  fundatio  incipiens ,  and  fundatxo 
per f  dens.  As  to  its  political  capacity,  an 
act  of  incorporation  is  metaphorically  called 
its  foundation  ;  but  as  to  its  dotation,  the  first 
gift  of  revenues  is  called  the  foundation ;  10 
Co.  23  a. 

FOUNDER.  One  who  endows  an  insti¬ 
tution.  One  who  makes  a  gift  of  revenues  to 
a  corporation ;  10  Co.  33  ;  1  Bla.  Com.  481. 

In  England,  the  king  is  said  to  be  the 
founder  of  all  civil  coq>orations ;  and  where 
there  is  an  act  of  incorporation,  he  is  called 
the  general  founder,  and  he  who  endow?  is 
called  the  perficient  founder;  1  Bla.  Com.  481* 

FOUNDEROSUS.  Oat  of  repair ;  Cro. 
Car.  366. 

FOUNDLING.  A  new-born  child  aban- 
doned  by  its  parents,  who  are  unknown, 
settlement  of  such  a  child  is  in  the  place  wtatl 
found. 

FOUR  SEAS.  The  seas  surrounding 
England.  These  were  divided  into  the  * 
ern,  including  the  Scotch  and  Irish ; 
Northern,  or  North  Sea;  The  Eastern-  t*1'  r 
the  German  Ocean ;  The  Southern.  be,n£ 
British  Channel.  Selden,  Hare  Clausum, 
lib.  2,  c.  1. 
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Within  the  four  seas  means  within  the  juris¬ 
diction  of  England;  4  Co.  125;  Co.  2d  Inst. 
253. 

FOURCHER  (Fr.  to  fork).  In  English 
Law.  A  method  of  delaying  an  action  for¬ 
merly  practised  by  defendants. 

When  an  action  was  brought  against  two,  who, 
being  jointly  concerned,  were  not  bound  to  an- 
6\ver  till  both  appeared,  and  they  agreed  not  to 
appear  both  in  one  day,  the  appearance  of  one 
excused  the  other’s  default,  who  had  a  day  given 
him  to  appear  with  the  other  :  the  defaulter,  on 
the  day  appointed,  appeared ;  but  the  first  then 
made  default:  in  this  manner  they  for  keel  each 
other,  and  practised  this  for  delay.  See  Co.  2d 
Inst,  250;  Booth,  Real  Act.  16. 

FOWLS  OF  WARREN.  Such  fowls 
as  are  preserved  under  the  game-laws  in  war¬ 
rens.  According  to  Manwood,  these  are  par¬ 
tridges  and  pheasants.  According  to  Coke, 
they  are  either  campestres ,  as  partridges, 
rails,  and  quails,  sylvestres ,  as  woodcocks 
and  pheasants,  or  aquatiles ,  as  mallards  and 
herons.  Co.  Litt.  233. 

FOX’S  LIBEL  ACT.  An  act  passed  in 
England  in  1792,  which  provided  that  in 
prosecutions  for  libel,  the  jury  might  give  a 
general  verdict  of  guilty  or  not  guilty  upon 
the  whole  matter  put  at  issue  upon  the  indict¬ 
ment,  and  should  not  be  required  by  the 
court  to  find  the  defendant  guilty  merely 
upon  proof  of  the  publication  of  the  alleged 
libel,  in  the  sense  ascribed  to  it  in  the  indict¬ 
ment. 

FRACTION  OF  A  DAY.  A  portion 
of  a  day.  The  dividing  a  day.  Generally, 
the  law  does  not  allow  the  fraction  of  a  day ; 
2  Bla.  Com.  141  ;  but  this  is  merely  a  legal 
fiction,  which  does  not  apply  where  it  is 
necessary  to  distinguish  between  the  two  parts 
ot  a  day;  3  Burr.  1344  ;  11  H.  L.  Cas.  411 ; 
and,  therefore,  it  has  been  said  that  there  is 
no  such  general  rule  of  law,  but  that  common 
sense  and  common  justice  sustain  the  pro¬ 
priety  of  allowing  fractions  of  a  day  whenever 
it  will  promote  the  purposes  of  substantial  jus¬ 
tice;  2  Stor.  571  ;  thus,  the  bankrupt  act  of 
1841  was  repealed  by  the  act  of  March  3, 
1843,  which  was  not  signed  by  the  president 
till  the  evening  of  that  day ;  proceedings  in 
bankruptcy  begun  on  the  morning  of  that  day 
were  held  to  have  been  begun  before  the  pass¬ 
age  of  the  act ;  id.  ;  tobacco  stamped,  sold, 
and  removed  in  the  morning  of  March  3,  1875, 
was  not  considered  subject  to  an  increased 
tax-rate  imposed  by  the  act  of  that  date, 
which  was  not  signed  by  the  president  until  a 
later  hour  of  that  day;  97  U.  S.  381  ;  where 
a  township  voted  aid  bonds  on  the  morning 
of  an  election  day  in  Illinois  at  which  a  con¬ 
stitutional  provision  was  adopted  forbidding 
the  issuing  of  such  bonds,  the  court  found  as 
a  fact  that  the  township  vote  was  had  before 
the  adoption  of  the  constitution,  and,  there¬ 
fore,  sustained  the  validity  of  the  bonds ; 
S.  C.  U.  S.  14  Chi.  L.  N.  *161.  In  97  U.  S. 

1  70,  the  court  held  that  the  president’s  procla¬ 
mation  of  June  13,  1865,  removing  restrictions 
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upon  trade,  etc.,  took  effect  as  nf  tb*  i.  • 

fSKayda”d  S2fJ£  Ick!^ 

•  DE  JUSTICE.  Costs  incurred 

incidentally  to  the  action.  See  1  Troplomr 

135,  n.,  122;  4  Low.  C.  77.  P  g’ 

FRANC.  A  French  coin,  of  the  value  of 
about  twenty  cents. 

FRANC  ALIEN.  In  French  Law. 

An  absolutely  free  inheritance.  Allodial 
lands.  Generally,  however,  the  word  denotes 
an  inheritance  free  from  seignorial  rights, 
though  held  subject  to  the  sovereign.  Du- 
moulin,  Cout.  de  Par.  §  1  ;  Guyot,  R6p. 
Univ. ;  3  Kent,  498,  n. ;  8  Low.  C.  95. 

FRANCHISE.  A  special  privilege  con¬ 
ferred  by  government  on  individuals,  and 
which  does  not  belong  to  the  citizens  of  the 
country  generally  by  common  right ;  Ang.  & 
A.  Corp.  §  4. 

A  particular  privilege  conferred  by  grant 
from  government  and  vested  in  individuals  ; 
3  Kent,  458. 

A  branch  of  the  king’s  prerogative  subsist¬ 
ing  in  the  hands  of  a  subject ;  Finch,  lib.  2, 
c.  14;  2  Bla.  Com.  37. 

In  a  popular  sense,  the  word  seems  to  be 
synonymous  with  right  or  privilege :  as,  the 
elective  franchise. 

In  the  United  States  they  are  usually  held 

by  corporations  created  for  the  purpose,  and 
can  be  held  only  under  legislative  grant;  lo 
Pick.  243;  73  Ill.  541  ;  13  Pet.  519  ,k> 

C01^  ^FekS.  2  Franchises1" ‘are  held  sub- 

i  ■  .  a  PrMv  4  74  :  23  Pick.  360  ,  o  now. 
domain;  4  uraj,  cqq. 

507;,13o?-G Hoi  CLIO?;  i 

Wheat.  518  ;  j debte  of  the 

they  are  als  p  94.  but  cannot  be 

owner;  2  AVashb.  It.  P-  -4.  Du  f  the 

sold  or  1401  27 

toUtore;  65 

N.  J.  Eq.  557’r  ,  •  „3  by  the  legislature  is 

The  grant  of  franchises  by  tne^  the 

a  contract  an<  tan  .  •  d  or  diminished 

state  or  its  beneflt;  J-T  parties ;  4  Wheat. 

without  the  consent  institution  or  laws 

519  ;  "  r  be  states  charters  can  now  only 

of  many  of  the  «  ndment  or  repeal , 

be  granted  subject  to  »  .  such  cases, 

„„W  4, 1.™, 

see  109  Mass.  103 ,  are  entirely 

297  ;  but  rou"1C1,Pftbe  legislature;  Cooley, 
under  the  control 0(^402. 

Const.  Lim.  336  ,  desi(rnation  f°r- 

francigena.  -|ngIand. 
mcrly  given  to  a  11  *  A  species  of 

FRANKALMOIGN^^  Jn  Engiand, 
ancient  tenurf.’ corporation,  aggregate 

whereby  a  religious  i  t]iC  don0r,  in  Con¬ 
or  sole,  hdds  its  la^ous  services itpertorms. 

sidcration  of  there l  rj  rtd  ^  diving  1 

The  services  r  t0  take  an  oath 

tenants  arc  not 
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fealty  to  a  superior  lord.  A  tenant  in  frank- 
almoigne  is  not  only  exempt  from  all  tempo¬ 
ral  service,  but  the  lord  of  whom  he  holds  is 
also  bound  to  acquit  him  of  every  service  and 
fruit  of  tenure  which  the  lord  paramount  may 
demand  of  the  land  held  by  this  tenure.  The 
services  to  be  performed  are  either  spiritual, 
as  prayers  to  God,  or  temporal,  as  the  distri¬ 
bution  of  alms  to  the  poor.  Of  this  latter 
class  is  the  office  of  the  queen’s  almoner, 
which  is  usually  bestowed  upon  the  archbishop 
of  York,  with  the  title  of  lord  high  almoner. 
The  spiritual  services  which  were  due  before 
the  Reformation  are  described  by  Littleton, 
§  135  ;  since  that  time  they  have  been  regu¬ 
lated  by  the  liturgy  or  Book  of  Common 
Prayer  of  the  Church  of  England  ;  Co.  2d 
Inst.  502 ;  Co.  Litt.  93,  494  a .  Hargr.  ed. 
note  (b)  ;  2  Bla.  Com.  101. 

In  the  United  States,  religious  corporations 
hold  land  by  the  same  tenure  with  which  all 
other  corporations  and  individuals  hold.  Our 
religious  corporations  are  generally  restricted 
to  the  holding  of  whatever  quantity  of  land 
is  required  lor  the  immediate  purposes  of 
their  incorporation  ;  sometimes,  as  in  Penn¬ 
sylvania,  the  maximum  value  of  the  lands  is 
fixed  by  statute.  Subject  to  this  restriction, 
they  have  a  fee-simple  estate  in  their  lands 
for  the  purpose  of  alienation,  but  only  a 
determinable  fee  for  the  purpose  of  enjoy¬ 
ment.  On  a  dissolution  of  the  corporation, 
the  fee  will  revert  to  the  original  grantor  and 
his  heirs;  but  such  grantor  will  be  forever 
excluded  by  an  alienation  in  fee ;  and  in  that 
way  the  corporation  may  defeat  the  possibility 
of  a  reverter;  2  Kent,  281;  2  Prest.  Est. 
50.  And  see  3  Binn.  626  ;  1  Watts,  218;  3 
Pick.  232;  12  Mass.  537  ;  8  Dana,  114. 

FRANK-CHASE.  A  liberty  or  right  of 
free  chase ;  Cowel. 

FRANK-FEE.  Lands  not  held  in  ancient 
demesne.  Called  “lands  pleadable  at  com¬ 
mon  law.”  Reg.  Orig.  12,  14;  Fitzh.  N. 
B.  161 ;  Termes  de  la  Ley. 

That  which  a  man  holds  to  himself  and  his 
heirs  and  not  by  such  service  as  is  required  in 
ancient  demesne,  according  to  the  custom  of 
the  manor.  The  opposite  of  copy-hold.  Cowel. 
A  fine  had  in  the  king’s  court  might  convert 
demesne-lands  into  frank-fee ;  2  Bla.  Com 
368. 

FRANK-FERME.  Lands  or  tenements 
where  the  nature,  of  the  fee  is  changed  by 
feoffment  from  knight’s  service  to  yearly  ser¬ 
vice,  and  whence  no  homage  but  such  as  is 
contained  in  the  feoffment  may  be  demanded. 
Britton,  c.  66,  n.  3;  Cowel;  2  Bla.  Com 
80. 

FRANK-LAW.  An  obsolete  expression 
signifying  the  rights  and  privileges  of  a  citi¬ 
zen,  and  seeming  to  correspond  to  our  term 
“civil  rights.” 

FRANK-MARRIAGE.  A  species  of 
estate-tail  whore  the  donee  had  married  one 
of  kin  (as  daughter  or  cousin)  to  the  donor 
and  held  the  estate  subject  to  the  implied  con¬ 


dition  that  the  estate  was  to  descend  to  tl 
issue  of  such  marriage.  On  birth  of  issue  * 
in  other  cases  of  estate-tail  before  the 
Be  Bonis ,  the  birth  of  issue  was  regarded  1° 
a  condition  performed,  and  the  estate  there 
upon  became  alienable  by  the  donee-  i 
Cruise,  Dig.  71  ;  1  Washb.  R.  P.  67.  1  1 

The  estate  is  said  to  be  in  frank-marriage 
because  given  in  consideration  of  marriage 
and  free  from  services  for  three  generations 
of  descendants;  Blount;  Cowel:  see  also 
2  Bla.  Com.  115;  1  Steph.  Com.  282  ’ 

FRANK-PLED GE.  A  pledge  or  surety 
for  freemen.  Termes  de  la  Ley.  ; 

The  bond  or  pledge  which  the  inhabitants 
of  a  tithing  entered  into  for  each  one  of  their 
number  that  he  should  be  forthcoming  to 
answer  every  violation  of  law.  Each  boy,  on 
reaching  the  age  of  fourteen,  was  obliged  to 
find  some  such  pledge,  or  be  committed  to  pri¬ 
son;  Blount;  Cowel;  1  Bla.  Com.  114. 

FRANK-TENEMENT.  A  freehold. 
See  Liberum  Tenementum.* 


FRANKING  PRIVILEGE.  The  privi¬ 
lege  of  sending  certain  matter  through  the 
public  mails  without  payment  therefor. 

It  was  first  claimed  "by  the  house  of  com¬ 
mons  in  1660,  and  wras  confirmed  by  statute  in 
1764.  The  establishment  of  the  penny  pos¬ 
tage  in  1840  caused  the  abolition  of  the  cus¬ 
tom  in  England. 

It  was  formerly  enjoyed  by  various  officers 
of  the  federal  government,  theoretically  for 
the  public  good. 

By  the  act  of  January  31,  1873,  the  franking 
privilege  wras  abolished  from  and  after  July  1, 
1873,  and  the  act  of  March  3,  1873,  repealed  all 
laws  permitting  the  transmission  by  mail  of  any 
free  matter  whatever.  The  act  of  March  3, 18  <5, 
s.  5,  permits  members  of  congress  to  6end  tree 
public  documents  and  acts ;  a  qualified  exercise 
of  the  privilege  has  been  extended  to  certain 
officials,  where  public  convenience  seemed  to  re¬ 
quire  it. 

FRANKLEYN  (spelled,  also,  Francling 
and  Franklin).  A  freeman  ;  a  freeholder;  a 
gentleman.  Blount ;  Cowel. 


PRATER  (Lat.).  Brother. 

Frater  consanguineus .  A  brother  > 

from  the  same  father,  though  the  mother  m  j 
be  different.  , 

Frater  nutricins .  A  bastard  bro  iei  • 
Frater  uterinus.  A  brother  who  iis 
same  mother  but  not  the  same  father- 

Blount;  Yicat,  Voc.  Jur. ;  2  Bla.  Con, 
232.  See  Brother.  .  . 

FRAUD.  The  unlawful  aPP^f  by 
of  another’s  property,  with  know  1  - 
design,  and  without  criminal  inten  ■. Tro0Us 

Fraud  is  sometimes  used  as  a properly 
with  covin,  collusion,  and  deceit,  entwOor 

so.  Covm  is  a  secret  contrivance  -ce  another 
more  persons  to  defraud  and  ut  between 

of  his  rights.  Collusion  is  an  ag  0qier  under 

tw'o  or  "more  persons  to  defra  an  illega 

the  forms  of  law',  or  to  acc°  ?  contrivance  K 
purpose.  Deceit  is  a  fraudule  n  who,  r  ' 

words  or  acts  to  deceive  a  tim  P  egg  or  ne£le 
lying  thereupon,  without  care 


FRAUD 


689 


fraud 


of  his  own,  sustains  damage  thereby  ;  Co.  Litt. 
357  b ;  Bacon,  Abr.  Fraud . 

Actual  or  positive  fraud  includes  cases  of 
the  intentional  and  successful  employment  of 
any  cunning,  deception,  or  artitice,  used  to 
circumvent,  cheat,  or  deceive  another;  1 
Story,  Eq.  Jur.  §  186. 

For  instance,  the  misrepresentation  by  word  or 
deed  of  material  facts,  by  which  one  exercising 
reasonable  discretion  and  confidence  is  misled  to 
his  injury,  whether  the  misrepresentation  was 
known  to  be  false,  or  only  not  known  to  be  true, 
or  even  if  made  altogether  innocently  ;  the  sup¬ 
pression  of  material  facts  which  one  party  is 
legally  or  equitably  bound  to  disclose  to  another ; 
all  cases  of  unconscientious  advantage  in  bar¬ 
gains  obtained  by  imposition,  circumvention, 
surprise,  and  undue  influence  over  persons  in 
general,  and  especially  over  those  who  are,  by 
reason  of  age,  infirmity,  idiocy,  lunacy,  drunk¬ 
enness,  coverture,  or  other  incapacity,  unable  to 
take  due  care  of  and  protect  their  own  rights 
and  interests ;  bargains  of  such  an  unconscion¬ 
able  nature  and  of  such  gross  inequality  as  natu¬ 
rally  lead  to  the  presumption  of  fraud,  imposi¬ 
tion,  or  undue  influence,  when  the  decree  of  the 
court  can  place  the  parties  in  statu  quo  ;  cases 
of  surprise  and  sudden  action,  without  due  de¬ 
liberation,  of  which  one  party  takes  advantage  ; 
cases  of  the  fraudulent  suppression  or  destruc¬ 
tion  of  deeds  and  other  instruments,  in  violation 
of,  or  injury  to,  the  rights  of  others  ;  fraudulent 
awards  with  intent  to  do  injustice;  fraudulent 
and  illusory  appointments  and  revocations  under 
powers ;  fraudulent  prevention  of  acts  to  be  done 
lor  the  benefit  of  others  under  false  statements 
or  false  promises  ;  frauds  in  relation  to  trusts  of 
a  secret  or  special  nature  ;  frauds  in  verdicts, 
judgments,  decrees,  and  other  judicial  proceed¬ 
ings  ;  frauds  in  the  confusion  of  boundaries  oi 
estates  and  matters  of  partition  and  dower ; 
frauds  in  the  administration  of  charities ;  and 
frauds  upon  creditors  and  other  persons  standing1 
upon  a  like  equity,  are  cases  of  actual  Irauu . 
1  Story,  Eq.  Jur.  c.  6. 

Legal  or  constructive  fraud  includes  sue  i 
contracts  or  acts  as,  though  not  originating  in 

any  actual  evil  design  or  contrivance  to  perp 

trate  a  fraud,  yet  by  their  tendency  Receive 
or  mislead  others,  or  to  PI*1 

public  confidence,  are  prohibite  }  1  ’ 

Thus,  for  instance,  ^^^ti^da^policy  of 
general  public  policy  or  *ixed  Deculiar  confi- 

the  law  ;  cases  arising  Irorn  ®  en*  the  parties, 

dential  or  fiduciary  relation  b  relatiou  by  the 
where  advantage  is  taken  o  confidcnce  is  re¬ 
person  in  whom  the  trus  aoreements  and 
posed,  or  by  third  Pthfch  opemte  virtually  to 
other  acts  of  parties  *  ,  creditors ;  purchases 
delay,  defraud,  and  dece  ce  Qf  the  legal  or 
of  property,  with  fu  ^rvi0ns  to  the  same  pio- 
equitable  title  of  otheL|wnii'£>  by  construction 

perty  (the  purchaser  bec°n  .  - ;Julcnt  grantor)  , 

particeps  criminis  with  the  n  q(  n>ul  estate,  as 
and  voluntary  couvejan  ^  purchasers  ,  1 

affecting  the  title  of 

Story,  Eq.  Jur.  c.  •  .  ;i;!ir,s,  positive  fraud 

According  to  lf;  or  causing  another 

-  doing  ones  .  duce  the  opposite 


consists  in 


to  do,  such  things  in  him  there.  The 


party  into  error,  or  is  the  characters 

intention  to  deceive^  nt;  hraud  is  also 

tic  of  fraud,  '!  whieli  has  induced  the  con- 
divided  into  tna  causam  contractui,  and  m- 


tract,  dolus  (l'v  ^ 
’  Voi~  l- 


cidental  or  accidental  fraud.  The  former  is 
that  which  has  been  the  cause  or  determinin'* 
motive  of  the  contract,  that  without  which 
the  party  defrauded  would  not  have  contract¬ 
ed,  when  the  artifices  practised  by  one  of  the 
parties  have  been  such  that  it  is  evident  that 
without  them  the  other  would  not  have  con¬ 
tracted.  Incidental  or  accidental  fraud  is 
that  by  which  a  person,  otherwise  deter¬ 
mined  to  contract,  is  deceived  on  some  acces¬ 
sories  or  incidents  of  the  contract, — for  exam¬ 
ple,  as  to  the  quality  of  the  object  of  the 
contract,  or  its  price, — so  that  he  has  made  a 
bad  bargain.  Accidental  fraud  does  not,  ac¬ 
cording  to  the  civilians,  avoid  the  contract, 
but  simply  subjects  the  party  to  damages.  It 
is  otherwise  where  the  fraud  has  been  the 
determining  cause  of  the  contract,  qui  causam 
dedit  contractui:  in  that  case  the  contract  is 
void.  Toullier,  Dr.  Civ.  Fr.  liv.  3,  t.  3,  c. 
2,  n.  §  5,  n.  86,  et  seq.  See,  also,  1  Malle- 
ville,  Analyse  de  la  Discussion  du  Code 
Civil,  pp.  15,  16;  Bouvier,  Inst.  Index. 

What  constitutes  fraud.  1.  It  must  be 
such  an  appropriation  as  is  not  permitted  by 
law.  2.  It  must  be  with  knowledge  that  the 
property  is  another’s,  and  with  design  to  de¬ 
prive  him  of  it.  3.  It  is  not  in  itself  a  crime, 
for  want  of  a  criminal  intent ;  though  it  may 
become  such  in  cases  provided  by  law.  Liver¬ 
more,  Penal  Law,  739. 

Fraud,  in  its  ordinary  application  to  cases 
of  contracts,  includes  any  trick  or  artifice  em¬ 
ployed  by  one  person  to  induce  another  to  fall 
into  or  to  detain  him  in  an  error,  so  that  he 
may  make  an  agreement  contrary  to  his  in¬ 
terest;  and  it  may  consist  in  misrepresenting 
or  concealing  material  facts,  and  may  be  ef¬ 
fected  by  words  or  by  actions. 

While,  on  the  one  hand,  the  courts  have 
aimed  to’ repress  the  practice  of  fraud,  on  the 
other,  they  have  required  that  before  reliev¬ 
ing  a  party  from  a  contract  on  the  ground  of 
fraud,  it  should  be  made  to  appear  that  on 
entering  into  such  contract  lie  exercised  a  due 
degree  of  caution.  Vigilantibvs,  non  dormi- 
entibus,  subveniunt  leges.  A  misrepresenta¬ 
tion  as  to  a  fact  the  truth  or  falsehood  of  which 
the  other  party  has  an  opportunity  of  ascer¬ 
taining,  or  the  concealment  of  a  matter  which 
a  person  of  ordinary  sense,  vigilance,  or  Skill 
might  discover,  does  not  in  law  constitute 
fraud.  Misrepresentation  as  to  the  legal  effect 
of  an  agreement  does  not  avoid  it  as  against  a 
party  whom  such  misrepresentation  has  in¬ 
duced  to  enter  into  it, — every  man  being  pre¬ 
sumed  to  know  the  legal  effect  of  an  instru¬ 
ment  which  lie  signs  or  of  an  act  which  he 
performs. 

An  intention  to  violate  entertained  at  the 
time  of  entering  into  a  contract,  but  not  after¬ 
wards  carried  into  effect,  does  not  vitiate  the 
contract ;  per  Tindal,  C.  J.,  2  Scott,  588, 
594;  4  B.  &  C.  506,  512;  per  Parke ,  B.,  4 
M.  &  W.  115,  122.  But  when  one  person 
misrepresents  or  conceals  a  material  fact  which 
is  peculiarly  within  his  own  knowledge,  or,  if 
it  is  also  within  the  reach  of  the  other  party, 
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is  a  device  to  induce  him  to  refrain  from  in¬ 

quiry,  and  it  is  shown  that  the  concealment  or 
other  deception  was  practised  with  respect  to 
the  particular  transaction,  such  transaction 
will  be  void  on  the  ground  of  fraud  ;  6  Cl.  & 
F.  232  ;  Comyn,  Contr.  88 ;  per  Tindal ,  C. 
J.,  3  M.  &  G.  446,  450.  And  even  the  con¬ 
cealment  of  a  matter  which  may  disable  ft 
party  from  performing  the  contract  is  a  fraud  ; 
9  B.  &  C.  387 ;  per  J.ittledale ,  J. 

Equity  doctrine  of  fraud.  It  is  sometimes 
inaccurately  said  that  such  and  such  transac¬ 
tions  amount  to  fraud  in  equity,  though  not 
in  law ;  according  to  the  popular  notion  that 
the  law  allows  or  overlooks  certain  kinds  of 
fraud  which  the  more  conscientious  rules  of 
equity  condemn  and  punish.  But,  properly 
speaking,  fraud  in  all  its  shapes  is  as  odious  in 
law  as  in  equity.  The  dilference  is  that,  as 
the  law  courts  are  constituted,  and  as  it  has 
been  found  in  centuries  of  experience  that  it 
is  convenient  they  should  be  constituted,  they 
cannot  deal  with  fraud  otherwise  than  to 
punish  it  by  the  infliction  of  damages.  All 
those  manifold  varieties  of  fraud  against  which 
specific  relief,  of  a  preventive  or  remedial 
sort,,  is  required  for  the  purposes  of  substan¬ 
tial  justice,  are  the  subjects  of  equity  and  not 
of  law  jurisdiction. 

What  constitutes  a  case  of  fraud  in  the  view 
of  courts  of  equity,  it  would  be  difficult  to 
specify.  It  is,  indeed,  part  of  the  equity 
doctrine  of  fraud  not  to  define  it,  not  to  lay 
down  any  rule  as  to  the  nature  of  it,  lest  the 
craft  of  men  should  find  ways  of  committing 
fraud  which  might  escape  the  limits  of  such  a 
rule  or  definition.  “The  court  very  wisely 
hath  never  laid  down  any  general  rule  beyond 
which  it  will  not  go,  lest  other  means  for 
avoiding  the  equity  of  the  court  should  be 
found  out.”  Per  Hardwicke,  C.,  in  3  Atk. 
278.  It  includes  all  acts,  omissions,  or  con¬ 
cealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence  justly  re¬ 
posed,  and  are  injurious  to  another,  or  by 
which  an  undue  and  unconscientiou9  advan¬ 
tage  is  taken  of  another.  “  It  may  be  stated 
as.  a  general  rule  that  fraud  consists  in  any¬ 
thing  which  is  calculated  to  deceive,  whether 
it  be  a  single  act  or  combination  of  circum¬ 
stances,  whether  it  be  by  suppression  of  the 
truth  or  suggestion  of  what  is  false ;  whether 
it  be  by  direct  falsehood,  or  by  innuendo ,  by 
speech  or  by  silence,  by  word  of  mouth  or  by 
a  look  or  a  gesture.  Fraud  of  this  kind  may 
be  defined  to  be  any  artifice  by  which  a  person 
is  deceived  to  his  disadvantage.”  vBisph  Eq 
§  206.  ’  ** 

It  is  said  by  Lord  Hardwicke,  2  Yes.  Ch. 
155,  that  in  equity  fraud  may  be  presumed 
from  circumstances,  but  in  law  it  must  be 
proved.  His  meaning  is,  unquestionably,  no 
more  than  this :  that  courts  of  equity  'will 
grant  relief  upon  the  ground  of  fraud  estab¬ 
lished  by  a  degree  of  presumptive  evidence 
which  courts  of  law  would  not  deem  sufficient 
proof  for  their  purposes ;  that  a  higher  de¬ 
gree,  not  a  different  kind,  of  proof  may  be 


required  by  courts  of  law  to  make  out  wW 
they  will  act  upon  as  fraud.  Both  tribunals 
accept  presumptive  or  circumstantial  proof  if 
of  sufficient  force.  Circumstances  of  mere 
suspicion,  leading  to  no  certain  results,  will 
not,  in  either,  be  held  sufficient  to  establish 
fraud. 


The  equity  doctrine  of  fraud  extends  for 
certain  purposes,  to  the  violation  of  that  class 
of  so-called  imperfect  obligations  which  are 
binding  on  conscience,  but  which  human  laws 
do  not  and  cannot  ordinarily  undertake  to  en¬ 
force  :  as  in  a  large  variety  of  cases  of  con¬ 
tracts  which  courts  of  equity  do  not  set  aside 
but  at  the  same  time  refuse  to  lend  their  aid 
to  enforce;  2  Kent,  39;  1  Johns.  Ch.  630 * 
1  Ball  &  B.  250.  The  proposition  that 
“fraud  must  be  proved  and  not  assumed,”  is 
to  be  understood  as  affirming  that  a  contract, 
honest  and  lawful  on  its  face,  must  be  treated 
as  such  until  it  is  shown  to  be  otherwise  by 
evidence,  either  positive  or  circumstantial. 
Fraud  may  be  inferred  from  facts  calculated 
to  establish  it.  Per  Black,  C.  J.,  in  22  Penn. 
179. 

The  following  classification  of  frauds  as  a 
head  of  equity  jurisdiction  is  given  by  Lord 
Hardwicke,  J.,  in  Chesterfield  v.  Janssen,  2 
Ves.  Ch.  125;  1  Atk.  301 ;  1  Lead.  Cas.  Eq. 
428. 

1.  Fraud,  or  dolus  malus ,  maybe  actual, 
arising  from  facts  and  circumstances  of  impo¬ 
sition.  2.  It  may  be  apparent  from  the  in¬ 
trinsic  nature  and  subject  of  the  bargain  itself, 
such  as  no  man  in  his  senses  and  not  under 
delusion  would  make,  on  the  one  hand,  and 
no  honest  or  fair  man  would  accept,  on  the 
other.  3.  It  may  be  inferred  from  the  cir¬ 
cumstances  and  condition  of  the  parties ;  for 
it  is  as  much  against  conscience  to  take  ad¬ 
vantage  of  a  man’s  weakness  or  necessity  as 
of  his  ignorance.  4.  It  may  be  collected 
from  the  nature  and  circumstances  of  the 
transaction,  as  being  an  imposition  on  third 
persons. 

Effect  of.  Fraud,  both  at  law  and  in 
equity,  when  sufficiently  proved  and  ascer¬ 
tained,  avoids  a  contract  ab  initio ,  whether 
the  fraud  be  intended  to  operate  against  one 
of  the  contracting  parties,  or  against  third 
parties,  or  against  the  public;  1  W.  Blackst. 
465  ;  llougl.  450;  3  Burr.  1909;  8  V.  &  B. 
42 ;  1  Seh.  &  L.  209  ;  Domat,  Lois  Civ.  p-  b 
1.  4,  t.  6,  s.  3,  n.  2 ;  but  the  injured  party 
may  elect  to  allow  the  transaction  to  stand , 
L.  R.  2  H.  L.  246 ;  49  N.  Y.  626  j  7  Bush,  63. 

The  fraud  of  an  agent  by  a  misrepresenta¬ 
tion  which  is  embodied  in  the  contract  to 
which  his  agency  relates,  avoids  the  contract. 
But  the  party  committing  the  fraud  cannot  in 
any  case  himself  avoid  the  contract  on  tin- 
ground  of  the  fraud;  Chitty,  Contr.  590,  an* 
cases  cited.  The  party  injured  may  l°se__ ( 
right  to  avoid  the  contract  by  laches;  47  f’ 
H.  208;  21  Wis.  88;  Bisph.  Eq.  § 

But  no  delay  will  constitute  laches  except  t  >■* 
occurring  after  the  discovery  of  the  fraud; 

Cl.  &  F.  714;  4  How.  561;  23  Iowa,  4b“ 
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The  injured  party  must  repudiate  the  transac¬ 
tion  in  toto,  if  at  all;  he  may  not  adopt  it  in 
part  and  repudiate  it  in  part;  12  How.  51  ; 
25  Beav.  594*  feee  2  Plnll.  425* 

"  As  to  frauds  in  contracts  and  dealings,  the 
common  law  subjects  the  wrong-doer,  in 
several  instances,  to  an  action  on  the  case, 
such  as  actions  for  fraud  and  deceit  in  contracts 
on  an  express  or  implied  warranty  of  title  or 
soundness,  etc.  But  fraud  gives  no  action  in 
any  case  without  damage;  3  Term.  56;  and 
in  matters  of  contract  it  is  merely  a  defence; 
it  cannot  in  any  case  constitute  a  new  con- 
tract;  7  Ves.  2il  ;  2  Miles,  229.  It  is  essen¬ 
tially  ad  hominem;  4  Term,  337,  338. 

In  Criminal  Law.  Without  the  express 
provision  of  any  statute,  all  deceitful  practices 
in  defrauding  or  endeavoring  to  defraud  an¬ 
other  of  his  known  right,  by  means  of  some 
artful  device,  contrary  to  the  plain  rules  of 
common  honesty,  are  condemned  by  the  com¬ 
mon  law,  and  punishable  according  to  the 
heinousness  of  the  offence ;  Co.  Lit t.  3  b  ; 
Dy.  295;  Hawk.  PI.  Cr.  c.  71. 

In  considering  fraud  in  its  criminal  aspect,  it 
is  often  difficult  to  determine  w  hether  facts  in 
evidence  constitute  a  fraud,  or  amount  to  a 
felony.  It  seems  now  to  be  agreed  that  if  the 
property  obtained,  whether  by  means  of  a  false 
token  or  a  false  pretence, be  parted  with  absolutely 
by  the  owner,  it  is  a  fraud  ;  but  if  the  possession 
only  be  parted  with,  and  that  possession  be  ob¬ 
tained  by  fraud,  it  will  be  felony  ;  Bacon,  Abr. 
Fraud;  2  Leach,  1066 ;  2  East,  PI.  Cr.  c.  673. 

Of  those  gross  frauds  or  cheats  which,  as 
being  u  levelled  against  the  public  justice  of 
the  kingdom,”  are  punishable  by  indictment 
or  information  at  the  common  law ;  2  East, 
Ph  Cr.  c.  18,  §  4,  p.  821  ;  the  following  are 
examples: — uttering  a  fictitious  bank  bill;  2 
Mass.  77;  selling  unwholesome  provisions;  4 
Bla.  Com.  162  ;  mala  praxis  of  a  physician  ; 

1  Ld.  Raym.  213;  rendering  false  accounts, 
and  other  frauds,  by  persons  in  official  situa¬ 
tions  ;  Rex  v .  Bembridge,  cited  2  East,  136  ; 
5  Mod.  179;  2  Campb.  269  ;  3  Chitty,  Cr. 
Law,  666  ;  fabrication  of  news  tending  to  the 
public  injury;  Stark.  Lib.  546  ;  Hale,  Summ. 
132 ;  et  per  Scroggs,  C.  J.,  Rex  v.  Harris, 
Guildhall,  1680;  cheats  by  means  of  false 
weights  and  measures;  2  East,  PI.  Cr.  c.  18, 
§  3,  p.  820 ;  and  generally,  the  fraudulent 
obtaining  the  property  of  another  by  any  de¬ 
ceitful  or  illegal  practice  or  token  (short  of 
felony)  which  affects  or  may  affect  the  public  ; 

2  East,  PI.  Cr.  c.  18,  §  2,  p.  818 ;  as  with  the 
common  cases  of  obtaining  property  by  false 
pretences. 

FRAUDS,  STATUTE  OF.  The  name 
commonly  given  to  the  statute  29  Car.  II.  c. 
3,  entitled  “An  Act  for  the  Prevention  of 
Frauds  and  Perjuries.” 

The  multifarious  provisions  of  this  cele¬ 
brated  statute  appear  to  be  distributed  under 
the  following  heads.  1.  The  creation  and 
transfer  of  estates  in  land,  both  legal  and 
equitable,  such  as  at  common  law  could  be 
effected  by  parol,  i.  e.  without  deed.  2. 


3.  Additional  solemnities  iTc^T^ 

4.  >«ew  liabilities  imposed  in  resoect  of  r«  ..i 

tru?*-  5'  The  disposition  of 
estate  pur  auterme.  6.  The  entry  and  effect 
of  judgments  and  executions.  The  first  and 
second  heads,  however,  comprise  all  that  in 
the  common  professional  use  of  the  term  is 
meant  by  the  Statute  of  Frauds. 

And  they  present  this  important  feature, 
characterizing  and  distinguishing  all  the 
minor  provisions  which  they  both  contain,  i.  e . 
that  whereas  prior  to  their  enactment  the  law 
recognized  only  two  great  classes  of  contracts, 
conveyances,  etc., — those  which  were  by  deed 
and  those  which  were  by  parol,  including  un¬ 
der  the  latter  term  alike  what  was  written 
and  what  was  oral, — these  provisions  intro¬ 
duced  into  the  law  a  distinction  between  writ¬ 
ten  parol  and  oral  parol  transactions,  and 
rendered  a  writing  necessary  for  the  valid  per¬ 
formance  of  the  matters  to  which  they  relate. 
Those  matters  are  the  following: — convey¬ 
ances,  leases,  and  surrenders  of  interests  in 
lands;  declarations  of  trusts  of  interest  in 
lands ;  special  promises  by  executors  or  ad¬ 
ministrators  to  answer  damages  out  of  their 
own  estate;  special  promises  to  answer  for 
the  debt,  default,  or  miscarriage  of  an¬ 
other  ;  aoreements  made  upon  consideration 
of  marriage ;  contracts  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  intercut 
in  or  concerning  them ;  agreements  not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof;  contracts  for  the  sale  of 
oroods,  wares,  and  merchandise  ^orthe  pnee  of 
ten  pounds  sterling  or  upwards.  All  these 
matters  must  be,  by  the  statute,  put  in  writ¬ 
ing,  signed  by  the  party  to  be  charged,  or 

attInnre-ard  to  contracts  for  the  sale  of  goods 
wares  and  merchandise,  the  payment  of 
monev  or  the  acceptance  and  receipt 
of  part*  of  the  goods,  etc.,  dispenses  with  the 

”  Tho"sSu"cJof  The  statute,  us  regards  the 
I  he  sue  f  d  t0  has  been  re-en- 

provisions  above  ret  of  the  Union ; 

ilCt,Cd-  many  of  them,  other  points  coming 

ar'tldn  the  same  general  policy,  but  not  em- 
within  the  *an  E*glish  statute,  have 

wie  made  the  subject  of  more 

ments:  as,  for  instance,  the  esentation 

writing  to  hold  a  party  iipon  ,re?resen 

as  to  the  character,  cr.L  ^’ •„  E’n(Tiand  bv  9 
person,  which  was  provided  in  d  L*ord 

Sec.  IV.  cap  14,  di<- 

Tenterden’s  Act.  i,ie  *  rtt  rs  wjH  be  found 
ferent  states  on  these  ma  Browne  on  the 
collected  in  the  Appen 
Statute  of  Frauds.  b  A 

Soe  Throop,  Vah  <4  yANCB  A 

FRAUDULENT  Jendencyf  or  effect  of 

conveyance  the  o  >j*  ’  j  or  the  intent  of 

which  is  to  a\oiu 
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or  incumbent  on  the  party  making  it ;  2  Kent, 
440;  4  id.  462. 

Fraudulent  conveyances  received  early  at¬ 
tention  ;  and  the  statutes  of  13  Eliz.  c.  5,  and 
27  Eliz.  c.  4,  made  perpetual  by  29  Eliz.  c. 
18,  declared  all  conveyances  made  with  intent 
to  defraud  creditors,  etc.  to  be  void.  Bv  a 
liberal  construction,  it  has  become  the  settled 
English  law  that  a  voluntary  conveyance  shall 
be  deemed  fraudulent  against  a  subsequent 
purchaser  even  with  notice ;  9  East,  59 ;  2 
Bla.  Com.  296;  Roberts,  Fraud.  Conv.  2,  3. 

Voluntary  conveyances  are  not  so  construed 
in  the  United  States,  however,  where  the 
subsequent  purchaser  has  notice,  especially  if 
there  be  a  good  consideration  ;  2  Gray,  447. 

These  statutes  have  been  generally  adopted 
in  the  United  States  as  the  foundation  of  all 
the  state  statutes  upon  this  subject ;  1  Story, 
Eq.  Jur.  353  ;  4  Kent,  462,  463. 

But  although  such  conveyance  is  void  as 
regards  purchasers  and  creditors,  it  is  valid  as 
between  the  parties;  5  Binn.  109;  3  W.  & 
S.  255;  4  Ired.  102;  20  Pick.  247,  354;  1 
Ohio,  469 ;  2  South.  738 ;  2  Hill,  So.  C. 
488;  7  Johns.  161;  1  W.  Bla.  262.  An 
offence  within  the  13  Eliz.  c.  5,  §  3,  is  also 
indictable;  6  Cox,  Cr.  Cas.  31. 

This  subject  is  fully  treated  in  a  note  to 
Twyne’s  case,  1  Sm.  Lead.  Cas.  (continued 
by  Mr.  Miller  to  date  in  18  Am.  L.  Reg. 
N.  s.  137),  and  in  Bump,  Fraud.  Conv. 

FREDNITE.  A  liberty  to  hold  courts 
and  take  up  the  fines  for  beating  and  wound¬ 
ing.  Cowel ;  Cunningham,  Law  Diet. 

To  be  free  from  fines. 

FREDUM.  A  fine  paid  for  obtaining 
pardon  when  the  peace  had  been  broken. 
Spelman,  Gloss. ;  Blount.  A  sum  paid  the 
magistrate  for  protection  against  the  right  of 
revenge  ;  1  Robertson,  Charles  V.,  App.  note 
xxiii. 

FREE.  Not  bound  to  servitude.  At  lib¬ 
erty  to  act  as  one  pleases.  This  word  is  put 
in  opposition  to  slave.  U.  S.  Const,  art.  1, 
§  2.  Used  in  distinction  from  being  bound 
us  an  apprentice. 

The  Declaration  of  Independence  asserts 
that  all  men  are  born  free  ;  and  in  this  sense 
the  term  is  usually  supposed  to  mean  all  man¬ 
kind  ;  though  this  seems  to  be  doubted  in  19 
How.  393. 

Certain:  as,  free  services.  These  were 
also  more  honorable. 

Confined  to  the  person  possessing,  instead 
of  being  held  in  common  :  as,  free  fskery. 

FREE  BENCH.  Copyhold  lands  which 
the  wife  has  for  dower  after  the  decease  of 
her  husband;  Kitch.  102;  Bracton,  lib.  4, 
tr.  6,  cap.  13,  num.  2;  Fitzh.  N.  B.  150; 
Plowd.  411. 

Dower  in  copyhold  lands  ;  2  Bla.  Com. 
129.  The  quantity  varies  in  dilFerent  sec¬ 
tions  of  England;  Co.  Litt.  110  6;  L.  R, 
16  Eq.  592  ;  incontinencv  was  a  cause  of  for¬ 
feiture,  except  on  the  performance  of  a  ridicu¬ 
lous  ceremony  ;  Cowel ;  Blount. 


BORD.  An  allowance  of  lan,i 
outside  the  fence  which  may  be  claimed  bv 
he  owner  An  allowance,  in  some  places 
two  and  a  half  feet  wide  outside  the  boundarv 
or  enclosure  ;  Blount ;  Cowel.  ary 

FREE  CHAPEL.  A  chapel  founded  by 
the  king  and  exempted  from  the  jurisdiction 
of  the  ordinary.  It  may  be  one  founded  or 
endowed  by  a  private  person  under  a  grant 
from  the  king  ;  Cowel ;  Termes  de  la  Ley. 

FREE  COURSE.  Having  the  wind  from 
a  favorable  quarter.  To  prevent  collision  of 
vessels,  it  is  the  duty  of  the  vessel  having  the 
wind  free  to  give  way  to  a  vessel  beating  up 
to  windward  and  tacking;  3  Hagg.  Adm. 
215.  At  sea,  such  vessel  meeting  another 
close-hauled  must  give  way,  if  necessary  to 
prevent  the  danger  of  collision;  3  C.  &  P 
528.  See  9  C.  &  P.  528  ;  2  W.  Rob.  225 ;  2 
Dods.  87. 


FREE  FISHERY.  See  Fishery. 

FREE  SERVICES.  Such  as  it  was  not 
unbecoming  the  character  of  a  soldier  or  free¬ 
man  to  perform  :  as,  to  serve  under  his  lord  in 
the  wars,  to  pay  a  sum  of  money,  and  the 
like;  2  Bla.  Com.  62  ;  1  Washb.  R.  P.  25. 

FREE  SHIPS.  Neutral  ships.  “ Free 
ships  make  free  goods ”  is  a  phrase  often  used 
in  treaties  to  denote  that  the  goods  on  board 
neutral  ships  shall  be  free  from  confiscation 
even  though  belonging  to  an  enemy ;  Wheat. 
Int.  L.  507  et  seq.  ;  1  Kent,  Com.  126.  The 
doctrine  is  recognized,  except  as  to  goods 
contraband  of  war,  in  the  declaration  of 
Paris,  q.  v .,  and  the  controversy  over  it  has 
been  brought  to  a  close  as  regards  all  mari¬ 
time  nations  but  the  United  States.  This 
declaration,  while  a  great  step  in  favor  ot 
neutrals,  does  not  free  neutral  commerce  from 
the  belligerent  right  of  search  for  the  purpose 
of  ascertaining  the  true  character  of  a  ship 
sailing  under  a  neutral  flag,  and  for  contra¬ 
band  goods.  While  the  United  States  are 
not  a  party  to  the  declaration  of  Paris,  yet, 
during  the  civil  war,  its  second  and  third  arti¬ 
cles,  relating  to  this  subject,  were  adhered  to 
by  both  parties ;  Wheat.  Int.  L.  475  o.  See 
3  Phillimore,  Int.  L.  3d  ed.  238  et  seq.,  for  a 
full  discussion  of  the  subject. 

FREE  SOCAGE.  Tenure  in  free  socage 
is  a  tenure  by  certain  and  honorable  services 
which  yet  are  not  military  ;  1  Spence,  Lq- 
Jur.  52 ;  Dalrymple,  Feuds,  c.  2,  §  1 »  * 
Washb.  R.  P.  25  ;  called,  also,  free  and  com¬ 
mon  socage.  See  Socage. 

FREE  WARREN.  A  franchise  for  the 
preserving  and  custody  of  beasts  and  fowls 
of  warren.  2  Bla.  Com.  89,  417;  Co.  Lit t. 
233.  This  franchise  gave  the  grantee  sole 
right  of  killing,  so  far  as  his  warren  extended, 
on  condition  of  excluding  other  persons.  - 
Bla.  Com.  39. 

FREEDMAN.  In  Roman  Law.  A  per¬ 
son  who  had  been  released  from  a  state  ot 
servitude.  See  Libertine. 

The  term  is  frequently  applied  to  the 


freedom 


693 


FREEDOM 


emancipated  slaves  in  the  southern  states. 

Bv  the  fourteenth  amendment  of  the  constitu- 
J;L  citizenship  was  conferred  upon  them; 
Cooley,  Const.  Lim.  361.  See  16  W all.  36  ; 
93  U.  S.  542.  The  fifteenth  amendment 
protects  the  elective  franchise  of  freedmen  and 
others  of  African  descent ;  and  this  was  the 
object  of  its  adoption;  Cooley,  Const.  Lim. 
752. 

FREEDOM.  The  condition  of  one  to 
whom  the  law  attributes  the  single  individual 
right  of  personal  liberty,  limited  only,  in  the 
domestic  relations,  by  powers  of  control  which 
are  associated  with  duties  of  protection.  See 
Husband  and  Wife;  Parent  and 
Child;  Guardian  and  Ward;  Master 
and  Apprentice. 

This  right  becomes  subject  to  judicial  deter¬ 
mination  when  the  law  requires  the  public  cus¬ 
tody  of  the  person  as  the  means  of  vindicating 
the  rights  of  others.  The  security  of  the  liberty 
of  the  individual  and  of  the  rights  of  others  is 
graduated  by  the  intrinsic  equity  of  the  law,  in 
purpose  and  application.  The  means  of  pro¬ 
tecting  this  liberty  of  the  individual  without 
hazarding  the  freedom  of  others  must  be  sought 
in  the  provisions  of  the  remedial  and  penal  law. 

Independently  of  forfeiture  of  personal  liberty 
under  such  laws  and  of  its  limitations  in  the  do¬ 
mestic  relations,  freedom,  in  this  sense,  is  a  status 
which  is  invariable  under  all  legal  systems.  It 
is  the  subject  of  judicial  determination  when  a 
condition  incompatible  with  the  possession  of 
personal  liberty  i6  alleged  against  one  who  claims 
freedom  as  his  status .  A  community  wherein 
law  should  be  recognized,  and  wherein  neverthe¬ 
less  this  status  6liould  not  be  enjoyed  by  any 
private  person,  is  inconceivable;  and,  wherever 
its  possession  is  thus  controverted,  the  judicial 
question  arises  of  the  personal  extent  of  the  law 
which  attributes  liberty  to  free  persons.  I  he  law 
may  attribute  it  to  every  natural  person,  ana 
thereby  preclude  the  recognition  condition 

inconsistent  with  its  possession.  This  universal 
extent  of  the  law  of  free  condition  will  operate >  m 
the  international  as  well  as  iu  the  mternal  pnvate 
law  of  the  state.  In  most  European  country  the 
right  of  one,  under  the  law  of  a  lorei^ii  cou  it  j , 

to  control  the  person  of  anothei  w  recognized 
had  been  his  slave  or  bondman  is  not  re  ogrdzea 

under  that  international  rule  lo  called 

or  the  effect  of  a  eSriee  at!ri- 

comity,  because  the  law  of  thos  natural 

jsrrsjsre.*  1I0’ 

’t  other  countries  tto> 

under  a  foreign  law  1S  r  ^vllile  an  otherwise 
cases  by  a  statute  or  trea  J  >  Qnal  liberty  pre- 
uni  versal  attribution  .  0f  a  condition  of 

eludes  every  other  rec  k  some  Qf  the 

bondage.  On  tins  P  .on  to  render  personal 
United  States,  an  °  k  corresponding  right  of 
service  or  labor,  and  ^  existing  under  the 
the  person  to  wb°®  ” not  enforced  except  in 

law  of  other  s*'atSL*in  art.  L  6ec*  2,  IT  3  ol  the 
cases  of  Claimflhe  United  States ;  18  Pick.  193  ; 
constitution  tbe  effect8  of  civil  society. 

T  op-al  rights  a1  . »  ^  reservation  of  a  state  ot 
Nolgil  'eivff  .CK-Icty.  Freedom,  ,8 

nature  anterior  to  effect  of  law,  not  a  pre- 

here  understood’  “lemeut.  It  is,  therefore,  not 
existing  »at“rrtbuted  to  all  persons  within  any 
uecessardy  attn  0at  personal  liberty,  even 
one  juriediowo 


though  not  attributed  universally,  may  be  juridi¬ 
cally  regarded  as  a  right  accordant  with  the 
nature  of  man  in  society  ;  aud  the  effect  of  this 
doctrine  will  appear  in  a  legal  presumption  iu 
l'avor  of  free  condition,  which  will  throw  the 
burden  of  proof  always  on  him  who  denies  it. 
This  presumption  obtained  in  the  law  of  Rome 
(XII  Tab.  T.  vi.  5 ;  Dig.  lib.  40  tit.  5, 1.  53  ;  lib. 
43,  tit.  29,  s.  3, 1.  9 ;  lib.  50,  tit.  17. 11.  20, 22)  even 
when  slavery  was  derived  from  the  jus  gentium , 
or  that  law  which  was  found  to  be  received  by 
the  general  reason  of  mankind;  1  Hurd,  Law 
of  Freedom,  §  157. 

Iu  English  law,  this  presumption  in  favor  of 
liberty  has  always  been  recognized,  not  only  in 
the  penal  and  remedial  law,  but  in  applying  the 
law  of  condition,  at  a  time  when  involuntary 
servitude  was  lawf  ul ;  Fortesque,  cc.  42,  c.  47 ; 
Co.  Litt.  fol.  124  b ;  Wood,  Inst.  c.  1,  §  5.  In 
the  slave-holding  states  of  the  Union,  a  presump¬ 
tion  against  the  freedom  of  persons  of  negro  de¬ 
scent  arose  or  was  declared  by  statute  ;  Cooper, 
Justin.  485;  1  Dev.  336;  8  Ga.  157;  5  Halst. 
N.  J.  275.  In  interpreting  manumission  clauses 
in  wills,  the  rule  differed  in  the  states  according 
to  their  prevailing  policy ;  Cobb,  Slav.  298. 

The  condition  of  a  private  person  who  is  le¬ 
gally  secured  in  the  enjoyment  of  those  rights 
of  action,  in  social  relations,  which  might  be 
equally  enjoyed  by  all  private  persons. 

The  condition  of  one  who  may  exercise  his 
natural  powers  as  he  wills  is  not  known  in  juris¬ 
prudence,  except  as  the  characteristic  of  those 
who  hold  the  supreme  power  of  the  state.  The 
freedom  which  one  may  have  by  his  individual 
strength  resembles  this  power  iu  kind,  and  is  no 
part  of  legal  freedom.  The  legal  right  of  one 
person  involves  correlative  obligations  on  others. 
All  persons  must  be  restricted  by  those  obliga¬ 
tions  which  are  essential  to  the  fieedoin  of 
others ;  2  Harr.  Cond.  La.  208 ;  but  these  are 
not  inconsistent  with  the  possession  of  rights 
which  may  he  enjoyed  equally  by  all.  buch  ob- 
lotions  constitute  a  condition  opposed  to  free¬ 
dom  only  as  things  which  mutually  suppose  and 
reauire  each  other.  Where  the  law  imposes 
obligations  incompatible  with  the  possession  of 
such  rights  as  might  be  equally  enjoyed  by  all, 
a  condition  arises  which  is  contrary  to  freedom, 
see  Bondage,  and  the  condition  of  those  who 
hold  the  rights  correlative  to  such  obligations 
becomes  superior  to  freedom,  as  above  defined, 
or  is  merged  in  the  superiority  of  a  class  or  caste. 
The  rights  and  obligations  of  all  cannot  be  alike ; 
men  must  stand  towards  each  other  in  unlike 
relations,  since  the  actions  of  all  cannot  be  the 
same.  In  the  possession  of  relative  rights  they 
must  be  unequal.  But  individual  (absolute) 
rights,  which  exist  in  relations  towards  the  com¬ 
munity  in  geueral,  and  capacity  for  relative 
rights  in  domestic  relations,  may  be  attributed 
to  all  in  the  same  circumstances  of  natural  con¬ 
dition.  It  is  in  the  possession  of  these  rights  and 
this  capacity  that  this  freedom  exists.  As  thus 
defined,  it  comprehends  freedom  in  the  narrower 
6ense,  as  the.  greater  includes  the  less  ;  and  when 
attributed  to-  all  who  enjoy  freedom  in  the  nar¬ 
rower  sense,  as  at  the  present  day  in  the  greater 
part  of  Europe  and  formerly  in  the  free  states 
of  the  Union,  the  latter  is  not  distinguished 
as  a  distinct  condition.  But  some  who  enjoy 
personal  liberty  might  yet  be  so  restricted  in  the 
acquisition  and  use  of  property,  so  unprotected 
in  person  and  limited  in  the  exercise  of  relative 
rights,  that  their  condition  would  be  freedom  in 
the  narrower  sense  only.  During  the  middle 
ages,  in  Europe,  it  was  possible  to  discriminate 
the  existing  free  conditions  as  thus  different ; 
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aud  the  restrictions  formerly  imposed  on  free 
colored  persons  in  the  slaveholding  states  of  the 
Union  created  a  similar  distinction  between  their 
freedom  aud  that  which,  in  all  the  states,  was 
attributed  to  all  persons  of  white  race. 

Freedom,  in  either  sense,  is  a  condition  which 
may  exist  anywhere,  under  the  civil  power ; 
but  its  permanency  will  depend  on  the  guarantees 
by  which  it  is  defended.  These  are  of  infinite 
variety.  In  connection  with  a  high  degree  of 
guarantee  against  irresponsible  sovereign  power, 
freedom,  in  the  larger  sense  above  described, 
may  be  called  civil  freedom ,  from  the  fact  that 
such  guarantee  becomes  the  public  law  of  the 
state.  Such  freedom  acquires  specific  character 
from  the  particular  law  of  some  one  country, 
and  becomes  the  topic  of  legal  science  in  the 
juridical  application  of  the  guarantees  by  which 
the  several  rights  incident  to  it  are  maintained. 
This  constitutes  a  large  portion  of  the  jurispru¬ 
dence  of  modern  states,  and  embraces,  particu¬ 
larly  in  England  and  America,  the  public  or 
constitutional  law.  The  bills  of  rights  in  Ameri¬ 
can  constitutions,  with  their  great  original, 
Magna  Charta,  are  the  written  evidences  of  the 
most  fundamental  of  these  guarantees.  The 
provisions  of  the  constitution  of  the  United 
States  which  have  this  character  operate  against 
powers  held  by  the  national  government,  but  not 
against  those  reserved  to  the  states  ;  7  Pet.  243  ; 
Sedgw.  Const.  597.  It  has  been  judicially  de¬ 
clared  that  a  person  u  held  to  service  or  labor  in 
one  state  uuder  the  laws  thereof  escaping  into 
another  ”  is  not  protected  by  any  of  these  pro 
visions,  but  may  be  delivered  up,  by  national 
authority,  to  a  claimant,  for  removal  from  the 
state  in  which  he  is  found,  in  any  method  con¬ 
gress  may  direct,  and  that  any  one  claimed  as 
such  fugitive  may  be  seized  and  removed  from 
such  state  by  a  private  claimant,  without  regard 
either  to  the  laws  of  such  state  or  the  acts  of 
congress  ;  13  Pet.  597. 

The  other  guarantees  of  freedom  in  either 
sense  are  considered  under  the  titles  Evidence, 
Arrest,  Bail,  Trial,  Habeas  Corpus,  Homine 
Eeplegiando. 

Irresponsible  superiority,  whether  of  one  or  of 
many,  is  necessarily  antagonistic  to  freedom  in 
others.  Yet  freedom  rests  on  law,  and  law  on 
the  supreme  power  of  6ome  state.  The  posses¬ 
sion  of  this  power  involves  a  liberty  of  action  ; 
but  its  possession  by  a  body  of  persons,  each  one 
of  whom  must  submit  to  the  will  of  the  majority, 
is  not  in  itself  a  guarantee  of  the  freedom  of 
any  one  individual  among  them.  Still,  the  more 
equally  this  power  is  distributed  among  those 
who  are  thus  individually  subject,  the  more  their 
individual  liberty  of  action  in  the  exercise  of 
this  power  approximates  to  a  legal  right, — 
though  one  beyond  any  incident  to  civil  freedom 
as  above  defined, -—and  its  possession  maybe  said 
to  constitute  political  freedom,  6ofar  as  that  may 
be  ascribed  to  private  persons  which  is  more  pro¬ 
perly  ascribed  to  communities.  In  proportion  as 
this  right  is  extended  to  the  individual  members 
of  a  community,  it  becomes  a  guarantee  of  civil 
freedom,  by  making  a  delegation  of  the  power 
of  the  whole  body  to  a  representative  govern¬ 
ment  possible  and  even  necessary,  which  govern¬ 
ment  may  be  limited  in  its  action  by  customary 
or  written  law.  Thus,  the  political  liberties  of 
private  persons  and  their  civil  freedom  become 
intimately  connected  ;  though  political  and  civil 
freedom  are  not  necessarily  coexistent.  1  Sharsw. 
Bla.  Com.  6,  n.,  127,  n. 

Political  freedom  is  to  be  studied  in  the  public 
law  of  constitutional  states,  and  in  England  and 
America,  particularly  in  those  provisions  in  the 
bills,  of  rights  which  affect  the  subject  more  in 


his  relations  towards  the  government  tP 
relations  towards  other  private  ^r^!Dlnlli8 
Liberty.  The  terms  freedom  aS t  See 
words  differing  in  origin  (German  and  LaLT 
but  they  are,  in  use,  too  nearly  svnonvm  ; 
be  distinguished  in  legal  definition  S  r, l 10 
Liberty  ;  Lieber,  Civil  Lib.  etc.  37  D  U  a 


FREEDOM  OF  THE  PRESS.  See 

Liberty  of  the  Press. 


FREEDOM  OF  SPEECH.  See  Lib 

erty  of  Speech. 


FREEHOLD.  See  Estate  of  Free 
hold. 


FREEHOLD  IN  LAW.  A  freehold 
which  has  descended  to  a  man,  upon  which 
lie  may  enter  at  pleasure,  but  which  he  has 
not  entered  on.  Termes  de  la  Ley. 

FREEHOLDER.  The  owner  of  a  free¬ 
hold  estate.  Such  a  man  must  have  been 
anciently  a  freeman  ;  and  the  gift  to  any  man 
by  his  lord  of  an  estate  to  him  and  his  heirs 
made  the  tenant  a  freeman,  if  he  had  not 
been  so  before.  See  1  Washb.  R.  P.  29,  45, 
et  seq. 

FREEMAN.  One  who  is  not  a  slave. 
One  born  free  or  made  so. 

In  Old  English  Law.  A  freeholder,  as 
distinguished  from  a  villein. 

An  inhabitant  of  a  city.  Stat.  1  Hen.  VI. 
c.  11 ;  3  Steph.  Com.  19*6,  197  ;  Cunningham, 
Law  Diet. 


FREEMAN’S  ROLL.  A  list  of  persons 
admitted  as  burgesses  or  freemen  for  the  pur¬ 
poses  of  the  rights  reserved  by  the  Municipal 
Corporation  Act,  5  &  6  Will.  IV.  c.  76.  Dis¬ 
tinguished  from  the  Burgess  Roll;  3  Steph. 
Com.  197.  The  term  whs  used,  in  early 
colonial  history,  of  some  of  the  American 
colonies. 


FREIGHT.  In  Maritime  Law.  The 

m  agreed  on  for  the  hire  oi  a  ship,  entne  y 
•  in  part,  for  the  carriage  of  goods  from  one 
art  to  another.  13  East,  800.  All  rewards 
■  compensation  paid  for  the  use  oi  ships- 
et.  Adm.  206;  2  Boulay-Paty,  t.  8,  s.  l » 

.  &  P.  321  ;  4  Dali.  459;  2  Johns.  34b, 
id.  335;  3  Pardessus,  n.  705.  , 

rllie  amount  of  freight  is  usually  fixe  > 
[reement  of  the  parties;  and  it  jw 

reement,  the  amount  is  to  be  asci  i  al 
e  usage  of  the  trade  and^  the  circum  ‘jer 
id  reason  of  the  case;  3  Kent,  1/  •  g  as 
of  opinion  that  when  the  par  11  Vi  '~t  fix- 
the  conveyance  of  the  g00^?  flight 
g  a  price,  the  master  is  entitled  to  ^  # 

the  price  usually  paid  tor  ?in  I<  Vpipment, 
:e  quality  at  the  time  and  place  ^ 
d  if  the  prices  vary  he  is  o  ]  • .  t  tjiere 
ice;  Pothier,  Charte-1  ar  .  n.  •  ^  to  re- 

a  case  which  authorizes  u  jien  goods 
ire  the  highest  price:  n.!l.nl<,  ’ w]edge ; 

e  put  on  board  without  his  wj,ole  ship 
9.  When  the  merchant  hire  ^  prejght 
r  the  entire  voyage,  he  mHS  P  g(.  .  j,e  is, 

ciugh  he  does  not  fully  a  proportion  to 
course,  only  bound  to  paying 
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the  (roods  he  puts  on  board,  when  he  does  not 
a^ree  to  provide  a  full  cargo.  If  the  mer¬ 
chant  agrees  to  furnish  a  return  cargo,  and  he 
furnishes  none,  and  lets  the  ship  return  in 
ballast,  he  must  make  compensation  to  the 
amount  of  the  agreed  freight ;  Roccus,  notes 
*72-75 ;  1  Pet.  Adm.  207;  10  East,  530;  2 
Yern.  210.  See  Dead  Freight. 

The  general  rule  is  that  the  delivery  of  the 
croods  at  the  place  of  destination,  in  fulfilment 
of  the  agreement  of  the  charter-party  or  bill 
of  lading,  is  required,  to  entitle  the  master  or 
owner  of  the  vessel  to  freight ;  2  Johns.  327  ; 

3  id.  321.  But  to  this  rule  there  are  several 
exceptions. 

When  a  cargo  consists  of  live  stock,  and 
some  of  the  animals  die  in  the  course  of  the 
voyage,  without  any  fault  or  negligence  of  the 
master  or  crew,  and  there  is  no  express  agree¬ 
ment  Respecting  the  payment  of  freight,  it  is, 
in  general,  to  be  paid  for  all  that  were  put  on 
board ;  but  when  the  contract  is  to  pay  for  the 
transportation  of  them,  then  no  freight  is  due 
for  those  which  die  on  the  voyage  ;  Molloy,  b. 
2,  c.  4,  s.  8  ;  Dig.  14.  2.  10 ;  Abbott,  Shipp. 
272. 

An  interruption  of  the  regular  course  of  the 
voyage,  .happening  without  the  fault  of  the 
owner,  does  not  deprive  him  of  his  freight  if 
the  ship  afterwards  proceeds  with  the  cargo 
to  the  place  of  destination,  as  in  the  case  ol 
capture  and  recapture  ;  3  C.  Rob.  101. 

When  the  ship  is  forced  into  a  port  short  of 
her  destination,  and  cannot  finish  the  voyage, 
it  the  owner  of  the  goods  will  not  allow  the 
master  a  reasonable  time  to  repair,  or  to  pro¬ 
ceed  in  another  ship,  the  master  will  be  en¬ 
titled  to  the  whole  freight ;  and  if,  after 
giving  his  consent,  the  master  refuses  to  go 
0ni  he  is  not  entitled  to  freight. 

When  the  merchant  accepts  of  the  goods 
at  an  intermediate  port,  it  is  the  general  rule 
°t  marine  law  that  freight  is  to  be  paid  ac¬ 
cording  to  the  proportion  of  the  voyage  per¬ 
formed;  and  the  law  will  imply  such  contract. 
The  acceptance  must  be  voluntary,  and  not 
one  forced  upon  the  owner  by  any  illegal  or 
violent  proceedings,  as  from  it  the  law  implies 
a  contract  that  freight  pro  rata  parte  itineris 
^hall  be  accepted  and  paid ;  2  Burr.  883  ;  7 
Term,  381;  Abbott,  Shipp,  part  3,  c.  7,  s 
18  ?  2  S.  &  R.  229;  1  Wash.  C.  C.  530  ;  7  Cra. 
858  ;  6  Cow.  504  ;  3  Kent,  182  ;  Comyns, 
Big.  Merchant  (E  3),  note,  pi.  43,  and  the 
cases  there  cited. 

When  the  ship  has  performed  the  whole 
voyage,  and  has  brought  only  a  part  of  her 
cargo  to  the  place  of  destination,  in  this  case 
there  is  a  difference  between  a  general  ship 
and  a  ship  chartered  for  a  specific  sum  tor  the 
whole  voyage.  In  the  former  case,  the  freight 
is  to  be  paid  for  the  goods  which  may  be  de¬ 
livered  at  their  place  of  destination  ;  in  the 
latter,  it  has  been  questioned  whether  the 
freight  could  be  apportioned  ;  and  it  seems 
t  mt  m  such  case  a  partial  performance  is  not 
su  icient,  and  that  a  special  payment  cannot 

g  e  aimed  except  in  special  cases  ;  1  Johns 


400.  '  These' are' s’ome1'™^8^  ’  2  <?a“I>b' 

the  general  rule,  called  for  by  pSiX  ‘of 
egu,ty,  that  a  partial  performani  is  not  suffl. 
uent,  and  that  a  partial  payment  or  ratable 
freight  cannot  be  claimed. 

If  goods  are  laden  on  board,  the  shipper 
not  entitled  to  tbeir  return  and  to  have 
them  relanded  without  paying  the  expenses 
of  unloading  and  the  whole  ireight  and  sur¬ 
rendering  the  bill  of  lading,  or  indemnifying 
the  master  against  any  loss  or  damage  he  may 
sustain  by  reason  of  the  non-delivery  of  the 
bill;  6  Du.  N.  Y.  194;  8  N.  Y.  529.  In 
general,  the  master  has  a  lien  on  the  goods, 
and  need  not  part  with  them  until  the  freight 
paid  ;  and  when  the  regulations  of  the 


is 


3  Kent,  173;  Abbott, 
Mar  it.  Law;  Marshall, 
Merchant  (E  3  a) ; 


revenue  require  them  to  be  landed  in  a  public 
warehouse,  the  master  may  enter  them  in  his 
own  name  and  preserve  the  lien.  His  right 
to  retain  the  goods  may,  however,  be  waived 
either  by  an  express  agreement  at  the  time  of 
making  the  original  contract,  or  by  his  subse¬ 
quent  agreement  or  consent.  See  Lien  ; 
Maritime  Lien. 

If  freight  be  paid  in  advance  and  the  goods 
are  not  conveyed  and  delivered  according  to 
the  contract,  it  can,  in  all  cases,  m  the  ab¬ 
sence  of  an  agreement  to  the  contrary^  be 
recovered  back  by  the  shipper,  5  Sami. 
578. 

See,  generally, 

Shipping ;  Parsons. 

** 

synonymous  with  “  ^  ^  charges  of  a 

ture  ot  a  state  mo  y  ,  transportation  of 
railroad  company  some  contract  in 

freight,  unless  lcstram  .  155;  Munn 

the  company’s  char  er,  4  Houst.  516. 

v.  Illinois,  iq*  ates  for  the  carnage 

Discriminations  111  nable,  will  be  sus- 

of  freight,  if  they  are  *JJ>  18l ;  67  Ill. 

tained  by  the  courts  -  r>  be  imposed 

11.  A  like  rate  shouia, 1  .  of  like  goods 

upon  all  persons  ior  tb '  J  Brewst.  563  ; 

under  similar  circumsta  >  allowed  to 

and  railroad  a  cheaper  rate :  than 

carry  like  goods  i  o  .,  ci,ru instances , 

for  Uher  under  sirn^  R<?p  724 

U  J.  L.  531 ;  s.  c.  I®  a  ship  or 

der  his  contract,  j  g  Pardessus,  "•  nt 

ship-  3  Ken  ,  ’entitled  to  and  the 

The  freighter  is  t0  contract,^  bound 

of  the  yessel  acco  1  ^  ne  that  ^  gubstitu 

vessel  lined  therefore. tbe  vessel 

to  take  ;  ther  onsenfc  AAJ  th<*freighter 
tion  without  h^  only  m  par  U  contracted 
has  been  chart  ^  fhc  space  •  ^  more  room 
is  only  entitle  of  b;3  ocu 1 .  ? ?ht,  be  must 

for ;  and  ‘n  £aboard  a  mentioned  under 

or  putting  o0oDthe  principle  » 

pay  freight  u  fBKlGnT. 
the  article  ot 
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The  freighter  hiring  a  vessel  is  required  to 
use  the  vessel  agreeably  to  the  provisions  of 
the  charter-party,  or,  in  the  absence  of  any 
such  provisions,  according  to  the  usages  of 
trade;  he  cannot  load  the  vessel  with  mer¬ 
chandise  which  would  render  it  liable  to  con¬ 
demnation  for  violating  the  laws  of  a  foreign 
state;  3  Johns.  105.  He  is  also  required  to 
return  the  vessel  as  soon  as  the  time  for  which 
he  chartered  her  has  expired,  and  to  pay  the 
freight. 

FRENDLESMAN  (Sax.).  An  outlaw. 
So  called  because  on  his  outlawry  he  was 
denied  all  help  of  friends  after  certain  days. 
Cowel ;  Blount. 

FRENDNITE.  A  fine  exacted  from  him 
who  harbored  an  outlawed  friend.  Cowel ; 
Cunningham.  A  quittance  for  forfang  (ex¬ 
emption  from  the  penalty  of  taking  provisions 
before  the  king’s  purveyors  had  taken  enough 
for  the  king’s  necessities).  Cowel. 

FREOBORGH.  A  free-surety  or  free- 
pledge.  Spelman,  Gloss.  See  Fkank- 
Pledge. 


same 


lib.  1,  cap.  47.  Cowel  says  it  is  the 
with  frank-pledge. 

FRIENDLY  SOCIETIES.  Associations 
for  the  purpose  of  affording  relief  to  the  mem 
bers  and  their  families  in  case  of  sickness  or 
death.  They  are  governed  by  numerous  acts 
of  parliament,  and  were  first  authorized  in 
1793.  Q 

FRIGIDITY.  Impotence. 

FRITHSOCUE.  Surety  of  defence 
Juisdiction  of  the  peace.  The  franchise  of 
preserving  the  peace.  Cowel;  Spelman 
Gloss. 


FRIVOLOUS.  An  answer  or  plea  is  frivo¬ 
lous  which  controverts  no  material  allegation 
in  the  complaint,  and  which  is  manifestly  in¬ 
sufficient.  Under  the  English  common-law 
amendment  act,  and  by  the  codes  of  some  of 
the  states,  the  court  is  authorized  to  strike  out 
such  a  plea,  so  that  the  plaintiff  can  obtain 
judgment  without  awaiting  the  regular  call  of 
the  cause;  1  Abb.  Pr.  41;  8  id.  149;  3 
Sandf.  732. 


FRESH  DISSEISIN.  Such  disseisin  as 
a  man  may  seek  to  defeat  of  himself,  and  by 
his  own  power,  without  the  help  of  the  king 
or  judges.  There  was  no  limit  set  to  the 
time  within  which  this  might  be  done.  It  is 
set  in  one  case  at  a  disseisin  committed  within 
fifteen  days.  Bracton,  lib.  4,  cap.  5.  In 
another  case  it  was  held  a  fresh  disseisin  when 
committed  within  a  year.  Britton,  cap.  43, 
44 ;  Cowel. 

FRESH  FINE.  A  fine  levied  within  a 
year.  Stat.  Westm.  2  (13  Edw.  I.),  cap.  45  ; 
Cowel. 

FRESH  FORCE.  Force  done  within 
forty  days.  Fitzh.  N.  B.  7  ;  Old  N.  B.  4. 
The  heir  or  reversioner  in  a  case  of  disseisin 
by  fresh  force  was  allowed  a  remedy  in 
chancery  by  bill  before  the  mayor.  Cowel. 

FRESH  SUIT.  Where  a  man  robbed 
follows  the  robber  with  all  diligence,  appre¬ 
hends  and  convicts  him  of  felony  by  verdict, 
even  if  it  requires  a  year,  it  is  called  fresh 
suit,  and  the  party  shall  have  his  goods  again. 
The  same  term  was  applied  to  other  cases ; 
Cowel;  1  Bla.  Com.  297. 

FRIENDLESS  MAN.  An  outlaw. 
Cowel. 

FRIBUSCULUM.  In  Civil  Law.  A 

slight  dissension  between  husband  anu  wife 
which  produced  a  momentary  separation’ 
without  any  intention  to  dissolve  the  mar¬ 
riage, — in  which  it  differed  from  a  divorce. 
Pothier,  Pand.  lib.  50,  s.  106;  Vicat,  Voc. 
Jur.  This  amounted  to  a  separation  in  our 
law.  See  Secakation. 

FRII^pORG,  FRITHBORG.  Frank¬ 
pledge.  Cowel.  Security  for  the  peace. 
Spelman,  Gloss. 

FRIDHBURGUS  (Sax.).  A  kind  of 
frank-pledge  whereby  the  principal  men  were 
bound  for  themselves  and  servants.  Fleta, 


FRUCTUARIU S  (Lat.).  One  entitled 
to  the  use  of  profits,  fruits,  and  yearly  increase 
of  a  thing.  A  lessee ;  a  fermor.  Bracton, 
241  ;  Vicat,  Voc.  Jur. 

Sometimes,  as  applied  to  a  slave,  lie  of 
whom  any  one  has  the  usufruct.  Vicat,  Voc. 
Jur. 


FRUCTUS  (Lat.).  The  right  of  using  the 
increase  of  fruits :  equivalent  to  usufruct. 

That  which  results  or  springs  from  a  thing: 
as,  rents,  interest,  freight  from  a  ship,  etc. 

All  the  natural  return,  increase,  or  addi¬ 
tion  which  is  added  by  nature  or  by  the  skill 
of  man,  including  all  the  organic  products  of 
things.  Vicat,  Voc.  Jur.;  1  Mackeldey,  Civil 
Law,  §  154. 

FRUCTUS  CIVILES  (Lat.  civil  fruits). 
All  revenues  and  recompenses  which,  though 
not  fruits  properly  speaking,  are  recognize 
as  such  by  the  law.  1  Kauffmann,  Mackeld. 
§  154  ;  Calvinus,  Lex.;  Vicat,  Voc.  Jur. 

FRUCTUS  INDUSTRIALES  (Lat.). 
Those  products  which  are  obtained  b)  t  ie 
labor  and  cultivation  of  the  occupant:  as» 
corn  or  peaches;  1  Kauffmann,  Macke! i  .  § 
154,  n.;  40  Md.  212;  118  Mass.  325.  L"1' 

blements  are  such  in  the  common  law ; 
Steph.  Com.  258;  Vicat,  Voc.  Jur. 


FRUCTUS  NATURALES  (Lat.).  Thw® 
products  which  are  produced  by  the  P°''(  ^ 
nature  alone :  as,  wool,  metals,  nm  ’  ,  ^ 
young  of  animals.  1  Kauffmann,  Mac 
$  154;  Calvinus,  Lex. 

a  The 

FRUCTUS  PENDENTES  (Lat.)- 
fruits  united  with  the  thing  which  p1.  .  j 
them.  These  form  a  part  of  the  Pn 
thing;  1  Kauffmann,  Makeld.  §  154. 

FRUGES  (Lat.).  Any  things 
from  vines,  underwood,  chalk-pu  > 
quarries.  Dig.  50.  16.  77.  jn  a 

Grains  and  leguminous  vegetal)  o  • 


FRUIT 
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more  restricted  sense,  any  esculent  growing  in 

Ss.  Vicat,  Voc.  Jur.;  Calvmus,  Lex. 

FRUIT  The  produce  of  a  tree  or  plant 
whieh  contains  the  seed  or  is  used  for  food. 

FRUMGYLD.  The  first  payment  made 
to  the  kindred  of  a  slain  person  in  recom¬ 
pense  for  his  murder.  Blount ;  Termes  de  la 
Ley ;  Leg.  Edmundi,  cap.  ult. 

FUAGE,  POCAGE.  Ilearth-money.  A 
tax  laid  upon  each  fireplace  or  hearth.  1  Bla. 
Com.  324 ;  Spelman,  Gloss.  An  imposition 
of  a  shilling  for  every  hearth,  levied  by 
Edward  III.  in  the  dukedom  of  Aquitaine. 

FUERO.  In  Spanish  Law.  Compila¬ 
tions  or  general  codes  of  law. 

The  usages  and  customs  which,  in  the 
course  of  time,  had  acquired  the  force  ot  un¬ 
written  law. 

Letters  of  privilege  and  exemption  from 
payment  of  certain  taxes,  etc. 

Charters  granted  to  cities  or  towns  on  con¬ 
dition  of  their  paying  certain  dues  to  the 
owner  of  the  land  of  which  they  had  enjoy¬ 
ment. 

Acts  of  donation  granted  by  some  lord  or 
proprietor  in  favor  of  individuals,  churches, 
or  monasteries. 

Ordinances  passed  by  magistrates  in  rela¬ 
tion  to  the  dues,  fines,  etc.  payable  by  the 
members  of  a  community. 

Letters  emanating  from  the  king  or  some 
superior  lord,  containing  the  ordinances  ant 
laws  for  the  government  of  cities  and  towns, 
etc. 

This  term  has  many  and  very  various  mean 
ings,  as  is  shown  above,  and  i6  sometimes 
in  other  significations  beside  those  here  given i.  c  , 
also,  Schmidt,  Span.  Law,  Hist.  64;  Escnclie, 
Diet.  Razz.  Feuro .  . 

FUERO  DE  CASTILLA.  In  Spanish 
Law.  The  body  of  laws  and  customs  which 
formerly  governed  the  Castilians. 

FUERO  DE  CORREOS  Y  CAMINOS. 
In  Spanish  Law.  A  special  trihunal  takrng 
cognizance  of  all  matters  relating  1 

office  and  roads.  .  . 

FUERO  DE  GUERRA.  In  Spanish 
t  ULRO  ...I  Mkin<f  cognizance 

Law.  A  special  tribunal  <  2  •  jn 

of  all  matters  in  relation  to  persons  serving 

the  army.  Spanish  Law 

FUERO  JUZGO.  in  P  Visigoths 

The  code  of  laws  established  ^  *ho8e 

for  the  government  o'  P  ’  gee  the  analysis 
provisions  ^  f^Cidt’s  Span.  Law,  30. 
of  this  work  m  Sc  riN A  (called,  also 
FUERO  DB  f  ^  Spanish  Law 
Jurisdiction  d e  1  /  COgnizanee  of  all 

A  special  tribunal  ^  n£vy  and  to  the  per- 
matters  relating  ejn^ 

sons  embloJ’r<  ’uNICIPAL.  In  Spanish 

FUERO  ,  .  ,0f  laws  granted  to  a  city  or 

Law.  The  )0^rnment  and  the  administra- 
town  for  its  g° 

tion  of  ju^,C^BAL.  In  Spanish  Law.  A 

FUEf°si>romulgatcd  by  Alonzo  el  Sabio 
code  ot  taw  1 


in  1255,  and  intended  as  an  introduction  to 

the  larger  and  more  comprehensive  code 
called  Las  Siete  Parti  das,  published  eight 
years  afterwards.  For  an  analysis  of  this 
code,  see  Schmidt,  Span.  Law,  67. 


FUGAM  FECIT  (Lat.  he  fled).  In  Old 
English  Law.  A  phrase  in  an  inquisition, 
signifying  that  a  person  fled  for  treason  or 
felony.  The  effect  of  this  is  to  make  the 
party  forfeit  his  goods  absolutely",  and  the 
profits  of  his  lands  until  he  has  been  pardoned 
or  acquitted. 

FUGITIVE  FROM  JUSTICE.  One 

who,  having  commited  a  crime,  flees  from  the 
jurisdiction  within  which  it  was  committed, 
to  escape  punishment. 

As  one  state  cannot  pursue  those  who  vio¬ 
late  its  laws  into  the  territories  of  another, 
and  as  it  concerns  all  that  those  guilty  of  the 
more  atrocious  crimes  should  not  go  unpun¬ 
ished,  the  practice  prevails  among  the  more 
enlightened  nations  of  mutually  surrendering 
such  fugitives  to  the  justice  of  the  injured 
state.  This  practice  is  founded  on  national 
comity  and  convenience,  or  on  express  com¬ 
pact.  The  United  States  recognize  the  obli¬ 
gation  only  when  it  is  created  by  express 
agreement.  They"  have  contracted  the  obli¬ 
gation  with  many  foreign  states  by  treaty",  and 
with  one  another  by  their  federal  constitution 
and  laws.  See  Extradition. 

of  surrender  under  treaties. 

The  treaties  enumerate  the  crimes  for  which 
persons  may  be  surrendered,  and  in  some 
other  particulars  limit  their  own  application. 
They  also  contain  some  provisions  relating  to 
the  inode  of  procedure ;  but,  as  it  was  doubted 
whether  such  stipulations  had  the  force  of 
law  -  Park.  Cr.  Cas.  108;  congress  passed 
the  act  of  August  12,  1848.  entitled  “  An  act 
for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  governments  for  the 
apprehension  and  delivery  up  of  certain  offen¬ 
ders.”  9  Stat.  at  L.  302.  This  has  since 
been  amended  ;  and  the  statutes  on  the  sub¬ 
ject  are  found  in  It.  S.  §§  5270-5280. 

These  acts  embody"  those  provisions  con¬ 
tained  in  the  treaties  relating  to  the  procedure, 
and  contain  others  designed  to  facilitate  the 
execution  of  the  duty  assumed  by  treaty. 

The  following  are  the  leading  provisions  of 
the  law  relating  to  the  practice:  1.  A  com¬ 
plaint  made  under  oath  or  affirmation  charging 
the  person  to  be  arrested  with  the  commission 
of  one  of  the  enumerated  crimes.  2.  A  war¬ 
rant  for  the  apprehension  of  the  person  charged 
may  be  issued  by  any  of  the  justices  of  the 
supreme  court  or  judges  of  the  several  circuit 
or  district  courts  of  the  United  States,  or  the 
judge  of  a  court  of  record  of  general  jurisdic¬ 
tion  of  any  state,  or  the  commissioners  au¬ 
thorized  so  to  do  by  any  of  the  courts  of  the 
United  States.  3.'  The  person  arrested  is  to 
be  brought  before  the  officer  issuing  the  war¬ 
rant,  to  the  end  that  the  evidence  of  crimi¬ 
nality  may  be  considered.  4.  Copies  of  the 
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depositions  upon  which  an  original  warrant  in 
the  country  demanding  the  fugitive  may  have 
been  granted,  certified  under  the  hand  of  the 
person  issuing  such  warrant,  and  attested 
upon  the  oath  of  the  party  producing  them  to 
be  true  copies  of  the  original  depositions,  may 
be  received  in  evidence  of  the  criminality  of 
the  person  apprehended.  5.  The  degree  of 
evidence  must  be  such  as,  according  to  the 
laws  of  the  place  where  the  person  arrested 
shall  be  found,  would  justify  his  apprehension 
and  commitment  for  trial  if  the  crime  or  I 
offence  had  there  been  committed.  6.  If  the 
evidence  is  deemed  sufficient,  the  officer  hear¬ 
ing  it  must  certify  the  same,  together  with  a 
copy  of  all  the  testimony  taken  before  him, 
to  the  secretary  of  state,  and  commit  the  pri¬ 
soner  to  the  proper  gaol  until  the  surrender 
be  made,  which  must  be  within  two  calendar 
months.  7.  The  secretary  of  state,  on  the 
proper  demand  being  made  by  the  foreign 
government,  orders,  under  his  hand  and  seal 
of  office,  in  the  name  and  by  authority  of  the 
president,  the  person  so  committed  to  be  de¬ 
livered  to  such  person  as  may  be  authorized, 
in  the  name  and  on  behalf  of  such  foreign 
government,  to  receive  him.  8.  The  demand 
must  be  made  by  and  upon  those  officers  who 
represent  the  sovereign  power  of  their  states ; 

7  Op.  Attys.  Gen.  6  ;  8  id.  521. 

The  convenient  and  usual  method  of  action 
is  for  some  police  officer  or  other  special  agent, 
after  obtaining  the  proper  papers  in  his  own 
country,  to  repair  to  the  foreign  country,  carry 
the  case  through  with  the  aid  of  his  minister, 
receive  the  fugitive,  and  conduct  him  back  to 
the  country  having  jurisdiction  of  the  crime ; 

8  Op.  Attys.  Gen.  521. 

In  all  the  treaties  the  parties  stipulate  upon 
mutual  requisitions,  etc.  to  deliver  up  to  jus¬ 
tice  all  persons  who,  being  charged  with 
crime,  u  shall  seek  an  asylum  or  shall  be 
found  in  the  territories  of  the  other.”  The 
terms  of  this  stipulation  embrace  cases  of 
absence  without  flight,  as  well  as  those  of 
actual  flight;  8  Op.  Attys.  Gen.  806.  After 
the  arrest,  and  until  the  surrender,  it  is  the 
duty  of  the  United  States  to  provide  a  suita¬ 
ble  place  of  confinement  and  safely  keep  the 
prisoner;  8  Op.  Attys.  Gen.  396.  If,  how¬ 
ever,  the  prisoner  escapes,  he  may  be  retaken 
in  the  same  manner  as  any  person  accused  of 
any  crime  against  the  laws  in  force  in  that  part 
of  the  United  States  to  which  he  shall  so  escape 
may  be  retaken  on  an  escape ;  9  Stat.  at  L. 
303.  #  * 

It  is  provided  in  all  the  treaties  that  the 
expense  of  the  apprehension  and  delivery 
shall  be  borne  and  defrayed  by  the  party  mak¬ 
ing  the  requisition.  The  substance  of  the 
various  treaties  is  set  forth  under  Extradi¬ 


tion. 

Foreign  extradition  belongs  solely  to  the 
national  government  ;  14  How.  103  ;  10  S.  & 
It.  125.  A  state  cannot  regulate  the  surren¬ 
der  of  fugitives  from  justice  to  foreign  coun¬ 
tries  ;  50  N.  Y.  321. 


OF  SURRENDER  UNDER  THE  FEDERAL  COv 
STITUTION  AND  LAWS. 

In  art.  iv.  sec.  2,  of  the  constitution,  it 
provided  that  “  A  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall 
llee  from  justice  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  au 
thority  of  the  state  from  which  he  fled  be 
delivered  up,  to  be  removed  to  the  state  hav- 
ing  jurisdiction  of  the  crime.” 

The  act  of  congress  of  February  12,  1793 
1  Stat.  at  L.  302,  prescribes  the  niode  of 
procedure,  and  requires,  on  demand  of  the 
executive  authority  of  a  state  and  production 
of  a  copy  of  an  indictment  found  or  an  affi¬ 
davit  made  before  a  magistrate  charging  the 
person  demanded  with  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the 
governor  or  chief  magistrate  of  the  state  from 
whence  the  person  so  charged  fled,  that  the 
executive  authority  of  the  state  or  territory  to 
which  such  person  shall  have  fled  shall  cause 
the  person  charged  to  be  arrested  and  secured, 
and  notice  of  the  arrest  to  be  given  to  the 
executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  re¬ 
ceive  the  fugitive,  and  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall 
appear  ;  but  if  such  agent  do  not  appear  with¬ 
in  six  months,  the  prisoner  shall  be  discharged. 
It  further  provides  that  if  any  person  shall  by 
force  set  at  liberty  or  rescue  the  fugitive  from 
such  agent  while  transporting  the  fugitive  to 
the  state  or  territory  from  which  he  fled,  the 
person  so  offending  shall,  on  conviction,  be 
fined  not  exceeding  five  hundred  dollars  and 
be  imprisoned  not  exceeding  one  year,  and 
that  all  costs  or  expenses  incurred  in  the  ap¬ 
prehending,  securing,  and  transmitting  such 
fugitive  shall  be  paid  by  the  state  or  territory 
making  the  demand.  ...  1 

In  the  execution  of  the  obligation  impose 
by  the  constitution,  the  following  points  de¬ 
serve  attention : —  f 

The  crime,  other  than  treason  or  felony,  0^ 
which  a  person  may  be  surrendered, 
difference  of  opinion  has  prevailed  on  R 
subject,  owing  to  some  diversity  of  the  orim 
nal  laws  of  the  several  states ;  but  the  e 
opinion  appears  to  be  that  the  terms  0 
constitution  extend  to  all  acts  winch  y 
laws  of  the  state  where  committed  are  1 
criminal;  6  Penn.  L.  J.  412;  lr}T\n 
n.;  9  Wend.  212;  13  Ga.  97;  3  Zabr.  31j 
24  How.  107;  56  N.  Y.  187..  The  wort 
“crime”  embraces  every  species  o  t 

able  offence  ;  24  How.  99 ;  including! _  was 
not  criminal  at  the  time  the  cons  i  v  j. 
adopted  but  made  so  afterwards ,  ‘  jg 

147-  56  N.  Y.  182;  8nd  an 

criminal  under  the  law  of  the  nts0un- 
which  the  accused  has  fled,  but  js  has 

state  that 

has  been  hew 


der  the  law  of  the 
fled;  24  How.  103. 


It 


the  offence  must  be  a  crime ;  a  pros  ort 
under  bastardy  proceedings  wu 


ecution 


fugitive  from  justice 
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an  appUcat.*on  f°r  extradition;  25  Alb.  L.  J. 

1  he^ accusation  must  be  in  the  form  of  an 
offidrt vit  or  indictment  found  and  duly  au¬ 
thenticated.  If  by  affidavit,  it  should  be 


311 The  demand  must  be  made  by  the 
governor  of  the  state;  9  Gray,  262. 
h  The  accused  must  have  tied  from  the  state 
in  which  the  crime  was  committed ;  and  of 
this  the  executive  authority  of  the  state  upon 
which  the  demand  is  made  should  be  reasona¬ 
bly  satisfied.  This  is  sometimes  done  by  affi¬ 
davit.  The  governor  upon  whom  the  demand 
is  made  acts  judicially,  so  far  as  to  see  whether 
the  case  is  a  proper  one  ;  31  Vt.  279 ;  but  lie 
cannot  look  behind  the  indictment  in  which 
the  crime  is  charged;  32  N.  J.  145;  16 
Wall.  366.  The  duty  to  surrender  the  fugi¬ 
tive  is  obligatory;  24  How.  103;  16  Wall. 
370;  32  N.  J.  145.  But  in  the  case  of  a  conflict 
of  jurisdiction  between  the  two  states  the  sur¬ 
render  may  be  postponed  ;  16  Wall.  366  ;  51 
How.  Pr.  422.  In  the  absence  of  direct  evi¬ 
dence  on  the  question  of  flight,  if  it  appear 
from  the  indictment  or  affidavit  produced  that 
the  crime  charged  is  atrocious  in  its  nature, 
was  recently  committed,  and  the  prosecution 
promptly  instituted,  the  unexplained  presence 
of  the  accused  in  another  state  immediately 
after  the  commission  of  the  crime  ought  per¬ 
haps  to  be  regarded  as  prima  jo.de  evidence 
of  flight,  sufficient,  at  least,  to  warrant  an 
order  of  arrest.  The  order  of  surrender  is 
not  required,  bv  the  act  of  congress,  to  be 
made  at  the  same  time  with  the  order  o  ar¬ 
rest,  and  time,  therefore,  can  be  taken,  in 
doubtful  cases,  after  the  accused  is  <uu  > 
and  secured,  to  hear  proofs  to  establish  or  - 
but  such  prima  facie  evidence  ,6 
226  ;  7  Bost.  Law  Rep.  386. 

The  accused  person  may  be  arrested 

await  a  demand  ;P49  Cal.  436  ;  but  ^^"n<?‘ 

be  surrendered  before  a  iormal  demand  - 

made;  17  B.  ^°r^[ulS  to  the  state  from 
surrendered  and  return  thig  ;s  not  a 

which  the  requisition  < j  ^  Penn.  39. 
ground  of  discharge  t  ,  accuse(1  must  be 
The  surrender  qt  exccutive  authority- 

made  to  an  agent  01  .  appointed  to 

of  the  demanding  state,  duiy  11 

receive  the  fugitive-  .  executive  authori- 
The  proceedings  -ew0(i  on  habeas  for¬ 
ties  are  subject  to  er  and  if  found  void 

pus  by  the  juffi«»albJ  discharged ;  3  McLean, 
the  prisoner  may  q>,.x.  635  ;  49  Cal. 

121;  3  Zabr.  311  ,  ^  y  182.  i$u 
106  Mass.  223  1  -  ijction  to  compel  tli 
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But  the 

■  - -  mrisdiction  to  compel  the  ex- 

courts  have  no  J  with  a  requisition  ;  24 

comp  Nor  have  the  federal 


eeutive  to  ''-"Y  2S7. 

TT _  a  a  •  ft  .  _ 


How.  66  ;  a  ^1* diction ;  24  How.  66. 
courts  such  jm  whether  a  criminal  surron- 
The  quest}  on  a  charge  of  crime  in- 

dered  fpr  *r,“0ffence9  named  in  a  treaty  of 
eluded  in  1,1  ;  bc  tried  for  another  and  dif- 

extradition,  ca 


ferent  offence  has  given  rise  to  much  discus¬ 
sion.  1  lie  position  assumed  by  the  United 
States  government  is  that  he  can  be  so  tried  ; 
this  is  opposed  by  Great  Britain;  Spear, 
Extrad.  150.  In  the  leading  ease  of  U.  S. 
v.  Lawrence,  it  was  held  that  extradition  pro¬ 
ceedings  do  not  by  their  nature  secure  to  the 
person  surrendered  immunity  from  prosecu¬ 
tion  for  offences  other  than  the  one  upon 
which  the  surrender  was  made,  and  no  order 
from  the  president  can  have  any  legal  effect  to 
restrict  or  enlarge  the  jurisdiction  conferred 
by  law  on  the  courts ;  13  Blateh.  295.  See 
14  Alb.  L.  J.  91. 

FUGITIVE  SLAVE.  One  who,  held  in 

bondage,  flees  from  his  master’s  power. 

Prior  to  the  adoption  of  the  constitution  of  the 
United  States,  the  duty  of  surrendering  slaves 
fleeing  beyond  the  jurisdiction  of  the  state  or 
colony  where  they  were  held  to  service  w  as  not 
regarded  as  a  perfect  obligation,  though,  on  the 
ground  of  inter-state  comity,  they  were  fre¬ 
quently  surrendered  to  the  master.  Instances  of 
such  surrender  or  permission  to  reclaim  occur  in 
the  history  of  the  colonies  as  early  as  1685; 
Hurd,  Hab.  Corp.  592.  As  slavery  disappeared 
iu  some  states,  the  difficulty  of  recovering  in 
them  slaves  fleeing  from  those  where  it  remained 
was  greatly  increased,  and  on  some  occasions 
reclamations  became  quite  impracticable.  The 
subject  engaged  the  attention  of  the  convention 
of  1787  ;  and',  at  the  instance  of  members  from 
slaveholding  states,  a  provision  was  inserted  in 
the  constitution  for  the  surrender  of  such  persons 
escaping  from  the  state  where  they  owed  service, 
into  another,  which  provision  was  considered  a 
valuable  accession  to  the  security  of  that  species 
Qt  property ;  4  Elliott,  Debates,  487,  49*. ,  5  id* 

176,  286.  ...  .  .  „  - 

This  provision  is  contained  in  art.  iv.  sec.  2  of 

the  constitution,  and  is  as  follows 

“  No  person  held  to  service  or  labor  in  one 
state  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  ser¬ 
vice  or  labor,  but  shall  be  delivered  up  on  claim 
of  the  party  to  whom  such  service  or  labor  may 
be  due.” 

Congress,  conceiving  it  to  be  the  duty  of  the 
federal  government  to’ provide  by  law,  with  ade¬ 
quate  sanctions,  for  the  execution  of  the  duty 
thus  enjoined  by  the  constitution,  by  the  act  of 
February  12,  1793,  and  again  by  the  amendatory 
aud  supplementary  act  of  September  18,  1850, 
regulated  the  mode  of  arrest,  trial,  and  sur¬ 
render  of  6uch  fugitives.  Some  of  the  states 
have,  also,  at  times  passed  acts  relating  to  the 
subject ;  but  it  has  been  decided  by  the  supreme 
court  of  the  United  States  that  the  power  of 
legislation  in  the  matter  was  vested  exclusively 
in  congress,  and  that  all  state  legislation  incon¬ 
sistent  with  the  laws  of  congress  w-as  unconstitu¬ 
tional  and  void  ;  16  Pet.  608  ;  11  Ill.  332. 

These  acts  of  congress  were  held  to  be  con¬ 
stitutional  and  valid  in  all  their  provisions  ;  16 
Pet.  608;  5  S.  &  R.  62  ;  9  Johns.  67 ;  2  Paine, 
348  ;  7  Cush. 285  ;  6  McLean,  355  ;  21  IIow.  506. 

Act  of  1793.  By  the  3d  and  4th  sections  of 
the  act  of  February  12, 1793,  1  Stat.  at  L.  302,  it 
was  provided  that When  a  person  held  to  labor  iu 
any  of  the  United  States,  or  in  either  of  the  terri¬ 
tories  on  the  northwest  or  south  of  the  river  Ohio, 
under  the  laws  thereof,  should  escape  into  auy 
other  of  the  said  states  or  territory,  the  person  to 
whom  such  labor  or  service  might  be  due,  his 
ageut  or  attorney,  might  seize  or  arrest  such 
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fugitive  and  take  him  before  any  judge  of  the 
circuit  or  district  courts  of  the  United  States 
residing  or  being  within  the  state,  or  before  any 
magistrate  of  a  county,  city,  or  town  corporate 
wherein  such  seizure  or  arrest  should  be  made, 
and  on  proof  to  the  satisfaction  of  such  judge  or 
magistrate,  either  by  oral  testimony  or  affidavit 
takeu  before  and  certified  by  a  magistrate  of  any 
such  state  or  territory,  that  the  person  so  seized 
or  arrested  owed  service  or  labor  to  the  person 
claiming  him,  under  the  laws  of  the  6tate  or  ter¬ 
ritory  lrom  which  he  fled,  the  judge  or  magis¬ 
trate  should  give  a  certificate  thereof,  which  cer- 
titicate  should  be  sufficient  warrant  for  removing 
the  fugitive  to  the  state  or  territory  from  which 
he  had  fled. 

The  knowingly  and  willingly  obstructing  or 
hindering  the  claimant,  his  agent  or  attorney,  in 
so  seizing  or  arresting  the  fugitive,  the  rescue  of 
the  fugitive  when  so  arrested,  and  the  harboring 
or  concealing  him  after  notice  that  he  was  such  a 
fugitive  were  declared  offences,  and  the  offender 
was  subjected  to  a  penalty  of  five  hundred  dol¬ 
lars,  recoverable  by  and  for  the  benefit  of  the 
claimant  by  action  of  debt  in  any  court  proper  to 
try  the  same.  The  claimant  was  also  entitled  to 
his  right  of  action  for  any  injuries  sustained  by 
such  illegal  acts. 

By  the  act  of  Sept.  18,  1850,  9  Stat.  at  L.  402, 
very  full  provision  was  made  for  the  rendition  of 
fugitive  slaves.  The  marshals  of  the  United 
States  were  required  to  arrest  such  slaves  ;  the 
number  of  officers  authorized  to  act  as  magis¬ 
trates  wa6  much  extended ;  provision  was  made 
for  proof  taken  by  affidavit  in  the  place  from 
which  the  fugitive  escaped  ;  and  severe  penalties 
were  imposed  upon  persons  harboring  or  con¬ 
cealing  such  a  slave,  or  rescuing  or  attempting 
to  rescue  him  when  arrested. 

This  act,  however,  and  the  3d  and  4th  sections 
of  the  act  of  1793  were  repealed  by  the  act  of 
June  28,  1864, 13  Stat.  at  L.  200.  For  some  de¬ 
cisions  as  to  the  question  of  the  interference 
between  the  acts  of  1793  and  1850,  see  5  McLean, 
469  ;  13  How.  429. 

In  the  practical  application  of  the  provisions 
of  the  acts  of  1793  and  1850  for  the  reclamation 
of  fugitive  slaves,  it  was  held  that  the  owner 
wa6  clothed  with  authority  in  every  state  of  the 
Union  to  6eize  and  recapture  his  slave  wherever 
he  could  do  it  without  any  breach  of  the  peace 
or  illegal  violence ;  16  Pet.  608 ;  that  he  might 
arrest  him  on  Sunday,  in  the  night-time,  or  in 
the  house  of  another  if  no  breach  of  the  peace 
was  committed ;  Baldw.  577 ;  that  if  the  arrest 
w  as  by  agent  of  the  owner,  he  must  be  authorized 
by  written  power  of  attorney  executed  and  au¬ 
thenticated  as  required  by  the  act;  6  McLean, 
259  ;  and  if  his  authority  was  demanded  it  should 
be  shown  ;  3  McLean,  631 ;  but  he  was  not  re¬ 
quired  to  exhibit  it  to  every  one  wrho  might  min¬ 
gle  in  the  crowd  which  obstructed  him ;  4 
McLean,  402  ;  that,  if  resisted  by  force  in  making 
the  arrest,  the  owner  might  use  sufficient  force 
to  overcome  the  unlawful  resistance  offered  with¬ 
out  being  guilty  of  the  offence  of  riot;  3  Am.  L. 
J.  258;  7  Penn.  L.  J.  115;  Baldw.  577;  that 
whilst  the  examination  w  as  pending  before  the 
magistrate  who  has  jurisdiction  of  the  case,  the 
person  arrested  was  in  custody  of  the  law,  and 
might  be  imprisoned  for  safe-keeping,  2  Paine, 
348;  4  Wash.  C.  C.  461;  6  McLean,  355;  that 
the  act  of  Sept.  18,  1850,  did  not  operate  as  a 
suspension  of  the  writ  of  habeas  corpus ;  5  Op. 
Attys.  Genl.  254  ;  but  that  that  writ  could  not 
be  used  by  state  officers  to  defeat  the  jurisdiction 
acquired  by  the  federal  authorities  in  such  cases  ; 
7  Cush.  285  ;  5  McLean,  92 ;  1  Blatchf.  635  ;  21 
How.  506. 

The  provisions  of  the  constitution  and  laws 


abpve  cited  were  held  to  extend  only  to  cases 
where  persons  held  to  service  or  labor  in  one  state 
or  territory  by  the  laws  thereof  escaped  into 
another.  Hence,  if  the  owner  voluntarily  took 
his  slave  into  such  other  state  or  territory,  and 
the  slave  left  him  there  or  refused  to  return,  he 
could  not  institute  proceedings  under  those  laws 
for  his  recovery;  4  Wash.  C.  C.  396;  10  Penn. 
517 ;  10  How.  82.  And  children,  born  in  a  state 
where  slavery  prevailed,  of  a  negro  woman  who 
was  a  fugitive  slave,  were  not  fugitive  slaves  or 
slaves  who  had  escaped  from  service  in  another 
state,  within  the  meaning  of  the  constitution  and 
acts  of  Congress ;  23  Ala.  n.  s.  155. 

Since  the  adoption  of  the  thirteenth  amend¬ 
ment  of  the  U.  S.  constitution,  the  above  is  en¬ 
tirely  obsolete  and  possesses  no  more  than  an 
historical  interest. 

FULL  AGE.  The  age  of  twenty-one,  by 
common  law,  of  both  males  and  females,  and 
of  twenty-five  by  the  civil  law.  Litt.  §  259 ; 
1  Bla.  Com.  463  ;  Yicat,  Yoc.  Jur.  Full  age 
is  completed  on  the  day  preceding  the  anni¬ 
versary  of  birth  ;  Salk.  44,  625;  2  Ld.  Kaym. 
1096  ;  2  Kent,  263 ;  3  Harr.  Del.  557  ;  4 
Dana,  597.  See  Fraction  of  a  Day. 

This  period  is  arbitrary,  and  is  fixed  by 
statute.  In  the  United  States  the  common- 
law  period  has  been  generally  adopted.  In 
Vermont  and  Ohio,  however,  a  woman  is  of 
full  age  at  eighteen.  2  Kent,  233. 

FULL  DEFENCE.  See  Defence. 

FULL  PROOF.  See  Plena  Probatio. 

FUNCTION.  The  occupation  of  an  office: 
by  the  performance  of  its  duties,  the  officer  is 
said  to  till  his  function.  Dig.  32.  65.  1. 

FUNCTIONARY.  One  who  is  in  office 
or  in  some  public  employment. 

FUNCTUS  OFFICIO  (Lat.).  A  term 
applied  to  something  which  once  has  had  life 
and  power,  but  which  has  become  of  no  virtue 
whatsoever. 

For  example,  a  warrant  of  attorney  on 
which  a  judgment  has  been  entered  is  func¬ 
tus  officio ,  and  a  second  judgment  cannot  be 
entered  by  virtue  of  its  authority.  A\  hen 
arbitrators  cannot  agree  and  choose  an  um¬ 
pire,  they  are  said  to  be  fundi  officio.  V  ats. 
Arb.  94.  If  a  bill  of  exchange  be  sent  to 
the  drawee,  and  he  passes  it  to  the  credit  of 
the  holder,  it  is  functus  officio ,  and  cannot 
be  further  negotiated ;  5  Pick.  85.  V  hen 
an  agent  has  completed  the  business  with 
which  he  was  intrusted,  his  agency  is  functus 
officio.  2  Bouvier,  Inst.  n.  1382. 

FUNDAMENTAL.  This  word  is  ap¬ 
plied  to  those  laws  which  are  the  foundation 
of  society.  Those  laws  by  which  the  exer¬ 
cise  of  power  is  restrained  and  regulated  are 
fundamental.  The  constitution  of  the  United 
States  is  the  fundamental  law  of  the  land. 
See  Wolffius,  Inst.  Nat.  §  984. 

FUNDATIO  (Lat.).  A  founding. 

FUNDING  SYSTEM.  The  practice  ol 
borrowing  money  to  defray  the  expenses  o 
government. 

In  the  early  history  of  the  system  it  was  usual 
to  set  apart  the  revenue  from  some  partieu  a 
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g  a  fund  to  the  principal  and  interest  of  the 
,  ,  The  earliest  record  of  the  funding  system 
•found  in  the  history  of  Venice.  In  the  year 
ml  during  a  war  between  the  republic  and  the 
Byzantine  emperor  Manual  Commenas,  a  Ve¬ 
netian  fleet  ravaged  the  eastern  coasts,  but,  being 
drained  by  negotiations  at  Chios,  suffered  se¬ 
verely  from  the  plague.  The  remnant  of  the 
expedition,  returning,  took  with  it  the  frightful 
pestilence,  which  ravaged  Venice  and  produced 
a  popular  commotion  in  which  the  doge  was 
killed.  To  carry  on  the  war,  the  new  doge,  Se¬ 
bastian  Giani,  ordered  a  forced  loan.  Every 
citizen  was  obliged  to  contribute  one-hundreth 
of  his  property,  and  he  was  to  be  paid  by  the 
state  five  per  cent,  interest,  the  revenues  being 
mortgaged  to  secure  the  faithful  performance  of 
the  contract.  To  manage  the  business,  commis¬ 
sioners  were  appointed,  called  the  Chamber  of 
Loans,  which  after  the  lapse  of  centuries  grew 
into  the  Bank  of  Venice.  Florence  and  other 
Italian  republics  practised  the  system ;  and  it 
afterwards  became  general  in  Europe.  Its  object 
is  to  provide  large  sums  of  money  for  the  imme¬ 
diate  exigencies  of  the  state,  which  it  would  be 
impossible  to  raise  by  direct  taxation. 

In  England  the  funding  system  was  inaugu¬ 
rated  in  the  reign  of  William  III.  The  Bank  of 
England,  like  the  Bank  of  Venice  and  the  Bank 
of  St.  George  at  Genoa,  grew  out  of  it.  In  order 
to  make  it  easy  to  procure  money  to  carry  on  the 
war  with  France,  the  government  proposed  to 
raise  a  loan,  for  which,  as  usual,  certain  revenues 
were  to  be  set  aside,  and  the  subscribers  were  to 
be  made  a  corporation,  with  exclusive  banking 
privileges.  The  loan  was  rapidly  subscribed  lor, 
and  the  Bank  of  England  was  the  corporation 
which  it  brought  into  existence.  It  was  formerly 
the  practice  in  England  to  borrow  money  lor 
fixed  periods  ;  and  these  loans  were  called  term¬ 
inable  annuities.  Of  late  years,  however,  the 
practice  is  different, — loans  being  payable  only 
at  the  option  of  the  government ;  these  are 
termed  interminable  annuities.  The  rate  ol  in¬ 
terest  on  the  earlier  loans  Vas  generally  fixed  at 
three  and  a  half  per  cent,  and  sold  at  such  a  rate 
below  par  as  to  conform  to  the  state  of  the 
money-market.  It  is  estimated  that  two-filths 
°f  the  entire  debt  of  England  consists  of  this 
excess  over  the  amount  of  money  actually  re¬ 
ceived  for  it.  The  object  of  such  a  plan  was  to 
promote  speculation  and  attract  capitalists  ;  and 
it  is  still  pursued  in  France. 

Afterwards,  however,  the  government  receded 
from  this  policy,  and,  by  borrowing  at  high 
rates,  were  enabled,  when  the  rate  of  interest 
declined,  by  offering  to  pay  off  the  loan,  to  re¬ 
duce  the  interest  materially.  The  national  debt 
°f  England  consists  of  many  different  loans,  all 
°f  which  are  included  in  the  term  funds .  L)i 
these,  the  largest  in  amount  and  Importance  aie 
the  u  three  per  cent,  consolidated  annuities,  or 
consols,  as  they  are  commonly  called.  They 
originated  in  1751,  when  an  act  was  passed  con¬ 
solidating  several  separate  three  per  cent,  loans 
into  one  general  stock,  the  dividends  ol  which 
are  payable  on  the  5th  of  January  and  5th  ol 
July  at  the  Bank  of  England.  The  bank,  being 
the  fiscal  agent  of  the  government,  pays  the  in¬ 
terest  on  most  of  the  funds,  and  also  keeps  the 
transfer-books.  When  stock  is  sold,  it  is  trans¬ 
ferred  on  the  books  at  the  bank  to  the  new  pur¬ 
chaser,  and  the  interest  is  paid  to  those  parties 
in  whose  names  the  stock  is  registered,  at  the 
closing  of  the  books  a  short  time  previous  to  the 
dividend-day.  Stock  is  bought  and  sold  at  the 
stock  exchange  generally  through  brokers.  * lint 
sales,  when  the  seller  is  not  the-  actual  possessor 
of  the  stock,  are  illegal,  but  common.  They  &ic 


funeral  expenses 

usually  madedeiiverahir^  IT  - 

called  accounting-days  •  and  Cert?m  fixed  days, 
are  called  “lor  account”  ^  trausact'ons 
from  the  ordinary  s°Sm,t0„1'il“,,,Sul8h  fcui 
Stork-jobbers 

between  sellers  Z  pu“  L«r“  ^  S 
tlx  a  price  at  which  they  will  sell  and  buy  “o 
that  sellers  and  purchasers  can  always  fiJd  a 
market  for  stock,  or  can  purchase  it  in  such 
quantities  as  they  may  desire,  without  delay  or 
inconvenience. 

In  America  the  funding  system  has  been  fully 
developed.  The  general  government,  as  well  as 
those  of  all  the  states,  have  found  it  necessary 
to  anticipate  their  revenue  for  the  promotion  of 
public  works  and  other  purposes.  The  many 
magnificent  works  of  internal  improvement  which 
have  added  so  much  to  the  wealth  of  the  country 
were  mainly  constructed  with  money  borrowed 
by  the  states.  The  canals  of  New  York,  and 
many  railroads  in  the  western  states,  owe  their 
existence  to  the  system. 

The  funding  system  enables  the  government  to 
raise  money  in  exigencies,  and  to  spread  over 
many  years  the  taxation  which  would  press  too 
severely  on  one.  It  affords  a  ready  method  of 
investing  money  on  good  security,  and  it  tends 
to  identify  the  interest  of  the  state  and  the  people. 
But  it  is  open  to  many  objections,— the  principal 
of  Which  is  that  it  induces  statesmen  to  counte¬ 
nance  exnensive  and  oftentimes  questionable  pro- 
S  who  would  not  dare  to  carry  out  their  plans 
were  they  foreed  to  provide  the  means  from  direct 
taxation  McCulloch,  Diet,  of  Comm.;  Sewell, 

Banking.  ,  .  „  .  • 

"FUNDS.  Cash  on  hand :  as,  A  1>  is  m 

territory  belonging  .  1  Co.  Litt. 

Lands,  including  houses, 

5  a  ;  3  Bla.  om-  L pejjsES.  Money  ex- 

FUNERAL  EXPE  Ltcmcnt  of  a 
pended  in  procuring 

corpse.  ,  onlers  the  funeral  is  re- 

The  person  who  >  e  expenses,  and  if 
sponsible  persona  y  gj)0nid  be  insolvent, 

the  estate  of  the  dece.  -  ;f  tjj6re  are 

he  must  lose  the  amount.  the 

assets  sufficient  to  PjorTbound,  upon  an 
executor  or  administrator  ^ 2  Ca,npb. 

impM  Contr.  «». 

ii  8 ’l-  °.(i4  ■  13  Viner,  Abr.  -|  ‘h  amount 

from  the  mm  ubject.  Cour  ,  circum- 
decided  upon  tins  h*f(.  of  the 

have  taken  into*  th<J  riink  m  ‘",vent  or 
stances  ol  ea^  .  his  estate  ted  with 

decedent,  whether ^  .have  a  ^ ^ 

not  and  whem  obedic  ,  a  ease 

tant  from  the  I 
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sixty  pounds  sterling  was  allowed ;  3  Atk. 
119.  In  another  case,  under  peculiar  cir¬ 
cumstances,  six  hundred  pounds  were  al¬ 
lowed;  Chanc.  Prec.  29.  In  a  case  in  Penn¬ 
sylvania,  where  the  intestate  left  a  considerable 
estate,  and  no  children,  the  sum  of  t\vo  hun¬ 
dred  and  fifty-eight  dollars  and  seventy-five 
cents  was  allowed,  the  greater  part  of  which 
had  been  expended  in  erecting  a  tombstone 
over  a  vault  in  which  the  body  was  interred ; 
14  S.  &  R.  G4. 

Funeral  expenses  usually  have  priority  in 
the  order  of  payment  of  debts. 

It  seems  doubtful  whether  the  husband  can 
call  upon  the  separate  personal  estate  of  his 
wife  to  pay  her  funeral  expenses;  6  Madd. 
90;  see  2  Bla.  Com.  508;  Godolph.  p.  2;  3 
Atk.  249  ;  Bacon,  Abr.  Executors ,  etc.  (L  4)  ; 
Viner,  Abr.  Funeral  Expenses . 

FUNGIBLE.  A  term  applicable  tothings 
that  are  consumed  by  the  use,  as  wine,  oil, 
etc.,  the  loan  of  which  is  subject  to  certain 
rules,  and  governed  by  the  contract  called 
mutuum .  See  Schmidt,  Civ.  Law  of  Spain 
and  Mexico,  145  ;  Story,  Bailm. ;  1  Bouvier, 
Inst.  nn.  987,  1098. 

FUR  (Lat.).  A  thief.  One  who  stole 
without  using  force,  as  distinguished  from  a 
robber.  Sec  Furtum. 

FURCA  ET  FLAGELLUM  (Lat.  gal¬ 
lows  and  whip).  The  meanest  of  servile 
tenures,  where  the  bondman  was  at  the  dis¬ 
posal  of  the  lord  for  life  and  limb.  Cowel. 

FURCA  ET  FOSSA  (Lat.  gallows  and 
pit).  A  jurisdiction  of  punishing  felons, — 
the  men  by  hanging,  the  women  by  drown¬ 
ing.  Skene;  Spelman,  Gloss.  ;  Cowel. 

FURIOSUS  (Lat.).  An  insane  man  ;  a 
madman ;  a  lunatic. 

In  general,  such  a  man  can  make  no  con¬ 
tract,  because  he  has  no  capacity  or  will ; 
Furiosus  nullum  negolium  genere  potest,  quia 
non  intelligit  quod  agit.  Inst.  3.  20.  8.  In¬ 
deed,  he  is  considered  so  incapable  of  exer¬ 
cising  a  will,  that  the  law  treats  him  as  if  he 
were  absent;  Furiosi  nulla  voluntas  est.  Fu¬ 
riosus  absentis  loco  est.;  Dig.  1.  ult.  40, 
124,  1.  See  Insane  ;  Non  Compos  Mentis. 

FURLINGUS  (Lat.).  A  furlong,  or  a 
furrow  one-eighth  part  of  a  mile  lon<r.  Co. 
Litt.  5  5.  c 

FURLONG.  A  measure  of  length,  bein^ 
forty  poles,  or  one-eighth  of  a  mile. 

FURLOUGH.  A  permission  given  in  the 
army  and  navy  to  an  officer  or  private  to  ab¬ 
sent  himself  for  a  limited  time. 

FURNAGE  (from  furnus ,  an  oven).  A 
sum  of  money  paid  to  the  lord  by  the  tenants 
who  were  bound  by  their  tenure  to  bake  at  the 
lord’s  oven,  for  the  privilege  of  baking  else¬ 
where.  The  word  is  also  used  to  signTfy  the 
gain  or  profit  taken  and  received  for  baking 

FURNITURE.  Personal  chattels  in  the 
use  of  a  family.  By  the  term  household  fur¬ 
niture  in  a  will,  all  personal  chattels  will  pass 


which  may  contribute  to  the  use  or  con 
venience  of  the  householder  or  the  ornament 
of  the  house:  as,  plate,  linen,  china  (both 
useful  and  ornamental),  and  pictures*  Am  11 
610;  1  Johns.  Ch.  329,  388;  1  S.  &  S  ]*<»  * 
3  Russ.  301  ;  2  Will.  Ex.  752;  1  R0p’  hj 
203,  204  ;  3  Ves.  312,  313. 

FURTHER  ASSURANCE.  This  phrase 
is  frequently  used  in  covenants  when  a  cove¬ 
nantor  has  granted  an  estate  and  it  is  supposed 
some  further  conveyance  may  be  required. 
He  then  enters  into  a  covenant  for  further 
assurance,  that  is,  to  make  any  other  convey¬ 
ance  which  may  be  lawfully  required. 


FURTHER  HEARING.  In  Practice. 

Hearing  at  another  time. 

Prisoners  are  frequently  committed  for 
further  hearing,  either  when  there  is  not  suffi¬ 
cient  evidence  for  a  final  commitment,  or  be¬ 
cause  the  magistrate  has  not  time,  at  the 
moment,  to  hear  the  whole  of  the  evidence. 
The  magistrate  is  required  by  law,  and  by  every 
principle  of  humanity,  to  hear  the  prisoner  as 
soon  as  possible  after  a  commitment  for  further 
hearing ;  and  if  he  neglects  to  do  so  within  a 
reasonable  time,  he  becomes  a  trespasser;  10 

B.  &  C.  28  ;  5  M.  &  R.  53.  Fifteen  days 
was  held  an  unreasonable  time,  unless  under 
special  circumstances;  4  C.  &  P.  134  ;  4  Day, 

C.  98;  6  S.  &  R.  427. 

In  Massachusetts,  magistrates  may,  by 
statute,  adjourn  the  case  for  ten  days.  Gen. 
Stat.  c.  170,  §  17.  It  is  the  practice  in  Eng¬ 
land  to  commit  for  three  days,  and  then  from 
three  days  to  three  days ;  1  Chitty,  Cr.  Law, 
74. 


FURTUM  (Lat.)*  Theft.  The  fraudu¬ 
lent  appropriation  to  one’s  self  of  the  property 
of  another,  with  an  intention  to  commit  thelt, 
without  the  consent  of  the  owner.  Fleta,  1. 
1,  c.  36;  Bracton,  150;  Co.  3d  Inst.  107. 

The  thing  which  has  been  stolen.  Bracton, 
151. 


FURTUM  CONCEPTUM  (Lat.).  The 
theft  which  was  disclosed  where,  upon  search¬ 
ing  any  one  in  the  presence  of  witnesses  m 
due  form,  the  thing  stolen  is  found.  De¬ 
tected  theft  is,  perhaps,  the  nearest  concise 
translation  of  the  phrase,  though  not  quite 
exact.  Vicat,  Yoc.  Jur. 


FURTUM  GRAVE  (Lat.).  Aggravated 
theft.  Formerly,  there  were  three  classes  o 
this  theft :  Jirst,  by  landed  men  ;  second,  >> 
a  trustee  or  one  holding  property  under  a 
trust;  third,  theft  of  the  majora  anivujtlta 
(larger  animals),  including  children;  Bt  > 
Diet. 

FURTUM  MANIFESTUM  (!»»*•)* 
Open  theft.  Theft  where  a  thief  is  caug  i 
with  the  property  in  his  possession.  Brae  o  , 
150  h' 

FURTUM  OBLATUM  (Lat.).  The 
theft  committed  when  stolen  property  is  o 
ed  any  one  and  found  upon  him.  1  "e  trl  . 
of  receiving  stolen  property.  Calvinus,  *  ’ 

Vicat,  Yoc.  Jur. 
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FUTURE  acquired  property. 

Mortgages,  especially  of  corporations,  are 
frequently  made  in  terms  to  cover  after  ac¬ 
quired  property ;  such  as  rolling  stock,  etc. 
Such  mortgages  are  valid  ;  64  Penn.  366  ; 
32  N.  H.  484;  95  U.  S.  10;  L.  R.  16  Eq. 
383.  This  may  include  future  net  earnings ; 
15  Iowa,  284 ;  the  proceeds  to  be  received 
from  the  sale  of  surplus  lands ;  L.  R.  2  Ch. 
201 ;  a  ditch  or  flume  in  process  of  construc¬ 
tion,  which  was  held  to  cover  all  improve¬ 
ments  and  fixtures  thereafter  to  be  put  on  the 
line  thereof;  26  Cal.  620  ;  rolling  stock,  etc. ; 
64  Penn.  366  ;  49  Barb.  441.  Future  calls 
of  assessments  on  stock  cannot  be  mortgaged; 
L.  II.  10  Eq.  681  ;  but  it  has  been  held  that 
calls  already  made  could  be ;  id. 

FUTURE  ADVANCES.  See  MORT¬ 
GAGE. 

FUTURE  DEBT.  In  Scotch  Law.  A 

debt  which  is  created,  but  which  will  not  be¬ 
come  due  till  a  future  day.  1  Bell,  Com.  315. 

FUTURE  ESTATE.  An  estate  which 
is  to  commence  in  possession  in  the  future  (in 
futuro).  It  includes  remainders,  reversions, 
and  estates  limited  to  commence  in  futuro 
without  a  particular  estate  to  support  them, 
which  last  are  not  good  at  common  law,  ex¬ 


cept  in  the  case  of  terms  for  years.  See  2 
Bla.  Com.  165.  In  New  York  law  it  has 
been  defined  “  an  estate  limited  to  commence 
in  possession  at  a  future  dav,  either  without 
the  intervention  of  a  preced'ent  estate,  or  on 
the  determination  by  lapse  of  time,  or  other¬ 
wise,  of  a  precedent  estate  created  at  the 
same  time,”  thus  excluding  reversions,  which 
cannot  be  said  to  be  created  at  the  same  time, 
because  they  are  a  remnant  of  the  original 
estate  remaining  in  the  grantor;  11  N.  Y. 
Rev.  Stat.  3d  ed.  9,  §  10. 

FUTURI  (Lat.).  Those  who  are  to  be. 
Part  of  the  commencement  of  old  deeds. 
“  Sciant  preesentes  et  futuri ,  quod  ego ,  tails , 
dedi  et  concessi,”  etc.  (Let  all  men  now  liv¬ 
ing  and  to  come  know  that  I,  A  B,  have, 
etc.).  Bracton,  34  b. 

FYNDERINGA  (Sax.).  An  offence  or 
trespass  for  which  the  fine  or  compensation 
was  reserved  to  the  king’s  pleasure.  Leges 
Hen.  T.  c.  10.  Its  nature  is  not  known.  Spel- 
man  reads  fynderinga ,  and  interprets  it  trea¬ 
sure  trove ;  but  Cowel  reads  fyrderinga ,  and 
interprets  it  a  joining  of  the  king’s  fird  or 
host,  a  neglect  to  do  which  was  punished  by 
a  fine  called  frdnite.  See  Cowel ;  Spelman, 
Gloss.  Du  Cange  agrees  with  Cowel. 


r. 


G. 


G  in  Law  French  is  often  used  at  the 
beginning  of  words  for  the  English  W,  as  in 
gage  for  usage ,  garranty  for  warranty ,  gast 
for  waste. 


GABEL  (Lat.  vectigal).  A  tax,  imposi¬ 
tion,  or  duty.  This  word  is  said  to  have  the 
same  signification  that  gabelle  formerly  had 
in  France.  Cunningham,  Diet.  But  this 
seems  to  be  an  error  ;  for  gabelle  signified  in 
that  country,  previous  to  its  revolution,  a  duty 
upon  salt.  Merlin,  R6p.  Coke  says  that 
nahel  or  gavel ,  gablum. ,  gabellum ,  gabelle, urn 

uit- 142  -  s“ 

G  «  It;  ttin/t  Gmelled,  also,  gabulum ,  ga- 
GABLUM  Csp^  ’of  a  bu,lding.  Ken- 

bula).  ®  p.  201 ;  Cowel. 

nett,  Paroch.  Antiq.p-  ’ 

A  tax.  Du  Cange. 

Spelled,  also,  gabella,  gavel). 
GAFUAj  V  lterest  of  money. 

Rent ;  tax  ;  payment  of  such  rent,  etc. 

Gafol  gy(  •  ,„n(j  liable  to  tribute  or  tax  : 
Gafol  land  ' *■ ^  renU>(] ;  Saxon  Diet.  See 
Cowel;  or  f  Gavelkind,  pp.  26,  27,  1021  ; 
Taylor,  Inst.  of  Eng.  Gloss. 

Anc. 


GAGE,  GAGER  (Law  Lat.  vadium). 
Personal  property  placed  by  a  debtor  in  pos¬ 
session  of  his  creditor  as  a  security  for  the 
payment  of  his  debt ;  a  pawn  or  pledge 
Granv.  lib.  10,  c.  6;  Britton,  c.  27. 

To  pledge;  towage.  Webster,  Diet. 

Gayer  is  used  both  as  noun  and  verb :  e.  g. 
gager  del  ley ,  wager  of  law;  Jacobs;  gage? 
ley ,  to  wage  law  ;  Britton,  c.  27  ;  gager  de¬ 
liverance ,  to  put  in  sureties  to  deliver  cattle 
distrained  ;  Termes  de  la  Ley  ;  Kitchen,  fol. 
145;  Fitzh.  N.  B.  fol.  67,  74. 

A  mortgage  is  a  dead-gage  or  pledge ;  for,  j 
whatsoever  profit  it  yields,  it  redeems  not 
itself,  unless  the  whole  amount  secured  is 
paid  at  the  appointed  time.  Cowel. 


V.GER  DEL  LEY.  Wager  of  law. 
IVIN.  Profits. 

LINAGE.  Wainage,  or  the  draught- 
,  horses,  wain,  plough,  and  furniture  for 
ing  on  the  work  of  tillage.  Also,  the 
tilled  itself,  or  the  profit  arising  from  it. 

N.  B.  fol.  1 1 7.  ,  ,  .  ,  ,  , 

linor.  The  sokeman  that  hath  such  land 

pupation.  Old  N.  B.  fol.  12. 

!kLE.  The  payment  of  a  rent  or  annu- 
Gabel. 
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GALENES.  In  Old  Scotch  Law.  A 

kind  of  compensation  for  slaughter.  Bell, 

Diet. 

GALLON.  A  liquid  measure,  containing 
two  hundred  and  thirty-one  cubic  inches,  or 
four  quarts.  The  imperial  gallon  contains 
about  277  and  the  ale  gallon  282  cubic  inches. 

GALLOWS.  An  erection  on  which  to 
hanjj  criminals  condemned  to  death. 

GAME.  Birds  and  beasts  of  a  wild  na¬ 
ture,  obtained  by  fowling  and  hunting.  Bacon, 
Abr.  See  11  Mete.  79. 

GAME  LAWS.  Laws  regulating  the 
killing  or  taking  of  birds  and  beasts,  as  game. 

A  statute  forbidding  any  one  to  kill,  sell,  or 
have  in  possession,  woodcock,  etc.,  between 
specified  days,  has  been  held  not  to  apply  to 
such  birds  lawfully  taken  in  another  6tate ;  128 
Mass.  410.  Otherwise  as  to  game  unlawfully 
taken  in  another  state;  35  Am.  Rep.  390,  note. 
See  19  Kans.  127  ;  L.  R.  2  C.  P.  Div.  553. 

A  statute  which  prohibits  the  having  in  posses¬ 
sion  of  game  birds  after  a  certain  time,  though 
killed  within  the  lawful  time,  is  constitutional; 
60  N.  Y.  10 ;  95  U.  S.  465  ;  7  Mo.  App.  524. 

The  English  game  laws  are  founded  on  the 
idea  of  restricting  the  right  of  taking  game  to 
certain  privileged  classes,  generally  landholders. 
In  1831,  the  law  was  so  modified  as  to  enable 
any  one  to  obtain  a  certificate  or  license  to  kill 
game,  on  payment  of  a  fee.  An  account  of  the 
present  game  laws  of  England  will  be  found  in 
Appleton’s  New  Am.  Cyc.  vol.  viii.,  Eng.  Cyc., 
Arts  &  Sc.  Div.  Under  the  stat.  39  &  40  Viet.  c. 
29,  one  having  in  his  possession  a  plover  killed 
abroad,  was  convicted;  L.  R.  2  C.  P.  Div.  553. 
The  laws  relating  to  game  in  the  United  States 
are  generally,  if  not  universally,  framed  with 
reference  to  protecting  the  animals  from  indis¬ 
criminate  and  unreasonable  havoc,  leaving  all 
persons  free  to  take  game,  under  certain  restric¬ 
tions  as  to  the  season  of  the  year  and  the  means 
of  capture.  The  details  of  these  regulations 
must  be  sought  in  the  statutes  of  the  several 
states. 

GAMING.  A  contract  between  two  or 
more  persons  by  which  they  agree  to  play  bv 
certain  rules  at  cards,  dice,  or  other  contrf- 
vance,  and  that  one  shall  be  the  loser  and  the 
other  the  winner. 

When  considered  in  itself,  and  without  regard 
to  the  end  proposed  by  the  players,  there  is  noth¬ 
ing  in  it  contrary  to  natural  equity,  and  the  con¬ 
tract  will  be  considered  as  a  reciprocal  gift, 
which  the  parties  make  of  the  thing  played  for 
under  certain  conditions. 

There  are  some  games  which  depend  altogether 
upon  skill,  others  which  depend  upon  chance 
and  others  which  are  of  a  mixed  nature.  Billiards 
is  an  example  of  the  first ;  lottery,  of  the  second  * 
and  backgammon,  of  the  last.  See  8  Ired.  271.’ 
The  decisions  as  to  what  constitutes  gaming* have 
not  been  altogether  uniform ;  but  under  the 
statutes  making  it  a  penal  offence,  it  may  be  de¬ 
fined  as  a  staking  on  chance  where  chance  is  the 
controlling  factor  ;  that  betting  on  a  horse  race 
is  so,  6ee  18  Me.  337  ;  23  Ill.  493  ;  8  Blackf  332  • 
9  Ind.  35;  4  Mo.  536;  51  Ill.  473;  contra,  23 
Ark.  726 ;  31  Mo.  35 ;  8  Gratt.  592  ;  that  a  bil¬ 
liard  table  i6  a  gaming  table ;  28  How.  Pr.  247  ■ 
39  Iowa,  42  ;  contra ,  15  Ind.  474 ;  34  Miss.  60o! 
The  following  are  additional  examples  of  illegal 
gaming :  cock  fighting  and  betting  thereon  ;  8 
Mete.  232 ;  1  Hump.  486  ;  see  11  Mete.  79  ;  the 


game  of  “  equality 1  Cra.  C.  C.  535. 
u  gift  enterprise 5  Sneed,  507;  3  Heiak  iica 
“  keno  ;”  48  Ala.  122 ;  7  La.  An.  651 ;  “  w??,! 
1  Mo.  722  ;  betting  on  “  pool ;”  89  Mo.  420  • 
ten- pin  alley;  29  Ala.  32;  see  32  N.  J.'l  ji! 
throwing  dice  or  playing  any  game  of  hazard  to 
determine  who  shall  pay  for  liquor  or  other  arti 
cle  bought;  14  Gray,  20;  id.  390;  one  who  keens 
tables  on  which  “  poker”  is  played,  but  i8  not 
directly  interested  in  the  game,  is  not  guilty  of 
gaming  under  the  Virginia  code  ;  32  Gratt.  884  • 
merely  betting  at  “  faro”  is  not  carrying  on 
the  game;  53  Cal.  246;  the  law  against  any 
game  cannot  be  evaded  by  changing  the  name  of 
the  game  ;  17  Tex.  191 ;  athletic  contests,  when 
not  conducted  brutally,  even  when  played  fora 
stake,  have  been  held  lawful ;  2  Whar.  Cr.  L.  § 
1465  ct  seq .  See  Wager. 


In  general,  at  common  law,  all  games  are 
lawful,  unless  some  fraud  has  been  practised 
or  such  games  are  contrary  to  public  policy. 
Each  of  the  parties  to  the  contract  must  have 
a  right  to  the  money  or  thing  played  for.  He 
must  have  given  his  full  and  free  consent, and 
not  have  been  entrapped  by  fraud.  There 
must  be  equality  in  the  play.  The  play  must 
be  conducted  fairly.  But,  even  when  all 
these  rules  have  been  observed,  the  courts 
will  not  countenance  gaming  by  giving  too 
easy  a  remedy  for  the  recovery  of  money  won 
at  play ;  Bacon,  Abr. 

But  when  fraud  has  been  practised,  as  in 
all  other  cases,  the  contract  is  void ;  and  in 
some  cases,  when  the  party  has  been  guilty  of 
cheating,  by  playing  with  false  dice,  cards, 
and  the  like,  he  may  be  indicted  at  common 
law,  and  fined  and  imprisoned  according  to 
the  heinousness  of  the  offence ;  1  Russ.  Cr. 
406. 

Statutes  have  been  passed  in  perhaps  all 
the  states  forbidding  gaming  for  money  at 
certain  games,  and  prohibiting  the  recovery 
of  money  lost  at  such  games.  See  Bacon, 
Abr. ;  Dane^  Abr.  Index ;  Pothier,  Trait6 
du  Jeu;  Merlin,  R6pert.  mot/eu;  Barbey- 
rac,  Trait6  du  Jeu,  tome  1,  p.  104,  note  4  ; 
1  P.  A.  Browne,  171;  1  Ov.  360;  3  Pick. 
446;  7  Cow.  496;  1  Bibb,  614  ;  1  Mo.  635; 
1  Bail.  315  ;  6  Rand.  694 ;  2  Blaekf.  251 ;  3 
id.  294  ;  2  Bish.  Cri.  Law,  §  507. 

Statutes  whieh  forbid  or  regulate  places  ot 
amusement  that  may  be  resorted  to  for  the 
purpose  of  gaming  or  which  forbid  altogether 
the  keeping  of  instruments  made  use  oi  lor 
unlawful  games,  are  within  the  police  power 
of  the  legislature,  and  therefore  constitutional , 
Cooley,  Const.  Lim.  749.  See  8  Gray,  488, 
29  Me.  457  ;  38  N.  H.  426. 

GAMING  CONTRACTS.  See  Wager. 

GAMING  HOUSES.  In  Criminal 
Law.  Houses  kept  for  the  purpose  oi  per- 
mitting  persons  to  gamble  for  money  or.ot|ie^ 

valuable  thing.  They  are  nuisances  m  t  ic 

eyes  of  the  law,  being  detrimental  to  the  pu  - 
lie,  as  they  promote  cheating  and  othei  tor 
rupt  practices ;  1  Russ.  Cr.  299  ;  Rose. 

Ev.  663  ;  3  Denio,  101. 

In  an  Indictment  under  a  statute  prohibitm^ 
gaming  houses,  the  special  facts  rv 

house  a  nuisance  must  be  averred ;  » n 


•^TueeTwtarTcr.Pl.  and  Pr.  §§  154,  230 ; 

L»«,  5  J*p  c  378  The  proprietor  of  a  gaming 
SC^P’ent  cannot  take  advantage  of  a  statute 
“  person  losing  money  at  a  game  of 
tffto  Sr  it  back  ;  14  Bush.  538. 

GANANCIAL.  In  Spanish  Law. 

Property  held  in  community.  . 

1  The  property  of  which  it  is  formed  belongs 
in  common  to  the  two  consorts,  and,  on  the 
dissolution  of  the  marriage,  is  divisible  be¬ 
tween  them  in  equal  shares.  It  is  confined  to 
their  future  acquisitions  durante  el  matri- 
monio,  and  the  frutus  or  rents  and  profits  of 
the  other  property.  1  Burge,  Confl.  Laws, 

418,  41 9  ^  Aso  &  M.  Inst.  b.  1,  t.  7,  c.  5,  §  1. 

GAOL.  (This  word,  sometimes  written 
jail,  is  said  to  be  derived  from  the  Spanish 
jaula,  a  cage  (derived  from  caula),  in  E rencli 
gtole ,  gaol.  1  M.  &  G.  222,  note  a.)  A 
prison  or  building  designated  by  law  or  used 
by  the  sheriff  for  the  confinement  or  deten¬ 
tion  of  those  whose  persons  are  judicially 
ordered  to  be  kept  in  custody.  See  6  Johns. 

22;  14  Viner,  Abr.  9  ;  Bacon,  Abr. ;  Bane, 

Abr.  Index;  4  Comyns,  Big.  619. 

GAOL-DELIVERY.  In  English  Law. 

To  insure  the  trial,  within  a  certain  time,  ot 
all  prisoners,  a  patent,  in  the  nature  of  a  let¬ 
ter,  is  issued  from  the  king  to  certain  persons, 
appointing  them  his  justices  and  authoriz¬ 
ing  them  to  deliver  his  gaols.  3  Bl.  60 ;  4 
id.  269.  See  General  Gaol  Beliveky  ; 
Oyer  and  Terminer. 

GAOL  LIBERTIES,  GAOL  LIMITS. 

A  space  marked  out  by  limits,  which  is 
considered  as  a  part  of  the  prison,  and  within 
which  prisoners  are  allowed  to  go  at  large  on 
giving  security  to  return.  Owing  to  the  rigor 
°f  the  law  which  allowed  capias ,  or  attach¬ 
ment  of  the  person,  as  the  first  process  against 
a  debtor,  statutes  were  from  time. to  time 
passed  enlarging  the  gaol  liberties,  in  order 
to  mitigate  the  hardships  of  imprisonment 
thus,  the  whole  city'  of  Boston  was  held  the 
“gaol  liberties”  of  its  county'  gaol.  And  so 
with  a  large  part  of  New  York  city.  Act  o 
March  13,  1830,  3  N.  Y.  Rev.  Stat.  1829, 
App.  116.  The  prisoner,  while  within  the 
limits,  is  considered  as  within  the  walls  ot  the 
. Prison;  6  Johns.  121. 

GAOLER.  The  keeper  of  a  gaol  or  pri¬ 
son  ;  one  who  has  the  legal  custody  ot  the 
place  where  prisoners  are  kept.  t  , 

It  is  his  duty  to  keep  the  prisoners  in  sate 
custody,  and  for  this  purpose  he  may'  use  a 
necessary  force ;  1  Hale,  Bl.  Cr.  601.  But , 
nny  oppression  of  a  prisoner,  under  a  Pre'J 
tended  necessity,  will  be  punished;  for.  the 
prisoner,  whether  he  be  a  debtor  or  a  criminal. 
19  entitled  to  the  protection  of  the  laws  from 
oppression. 

GARATJNTOR.  A  warrantor  or  vouchee, 
who  is  obliged  by  his  warranty  ( gar  auntie )  to 
warrant  (garaunter)  the  title  of  the  warrantee 
( garaunte ),  that  is,  to  defend  him  in  his 
seisin,  and  if  he  do  not  defend,  and  the  tenau 
Vol.  I — 45 


GARNISHMENT 

be  ousted,  to  give  him  land  of  equal  value. 
Britton,  c.  75. 

GARBALLO  DECIMiE  (L.  Lat.;  from 
garba ,  a  sheaf).  In  Scotch  Law.  Tithes 
of  corn  :  such  as  wheat,  barley,  oats,  pease, 
etc.  Also  called  parsonage  tithes  ( decintce 
rectorice).  Erskine,  Inst.  b.  11,  tit.  10,  §  13. 

GARDEN.  A  piece  of  ground  appropri¬ 
ated  to  raising  plants  and  flowers. 

A  garden  is  a  parcel  of  a  house,  and  passes 
with  it;  2  Co.  32;  Plowd.  171;  Co.  Litt.  5 
b,  a,  b\  Wood’s  Landl.  and  Tenn.  309  n. 

1  and  4.  But  see  F.  Moore,  24;  Bacon, 
Abr.  Grants ,  I. 

GARNISH.  In  English  Law.  Money 
paid  by  a  prisoner  to  his  fellow-prisoners  on 

his  entrance  into  prison. 

To  warn.  To  garnish  the  heir  is  to  warn 

the  heir.  Obsolete. 

GARNISHEE.  In  Practice.  A  person 
“,°E  Eem»  he  has  had  earning  or  notree 

of  the  attachment.  ,•  0f  the  attach- 

Fr0“,,h'S hie  is  ET«o  keep  the 
ment,  the  garnish  i,ands,  to  answer 

money  or  property  .  j  attachment  is 

.he  plain^’a  c  .™,  ““ ‘Eharged.  See 

dissolved  or  he  is  other  Att. .  Corn- 

Sergeant,  Att.  88-1 iu, 

yns.  Big.  Attachm-l  ',aho  in  the  action  of 
*  There  are  garnishee  ^  inst  whom 

detinue.  _  They  |*Te  I  tjje  prayer  of  the  de¬ 
process  is  awarde  ,  jD  and  inter- 

b'^  rP&*  Brooke,  Ah, 

'gARNISHMENT-  a  ^“™""which  he 
one  lor  his  aW»«“eV  information  of  the 

hands  of  »  third  party-  ‘  j,  the 
hoods  such  or  "*.«?•  £ 

llInTE  ooooh-y-  ^  of  Pewg'y; 

For  f  S«hme.t  i-g  ‘ffintiff  . 

ma,  when  tQ  seCure  to  ^  debtor, 

debtor,  m  ®  third  pers°n  *  i0n.  which 

Saim  dneby*  h„leh  "•jU’iTSed  the 

notice  is  ishment,  a"d  be 

notice  is  a  garnis*  have  a 

ftarnishee  .  defen<Lnt  unless  he 

"  fn,de“o“Sirnish  9  $  Jdiattcl  or  thing 

And  when  th  ^  the  al '  ^nighinent.  Tb° 

!&$*&&•**  *~ 
plaintiff  does 
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garnishee ;  but  the  garnishee,  if  he  appears 
in  due  time,  may  have  oyer  of  the  original 
declaration  to  which  he  pleads.  See  Brooke, 
Abr.  Garnishee  and  Garnishment ,  pi.  8 ; 
Drake,  Attachment;  Attachment. 

GARNISTURA.  In  Old  English  Law. 
Garniture ;  whatever  is  necessary  for  the  for¬ 
tification  of  a  city  or  camp,  or  for  the  orna¬ 
ment  of  a  thing.  8  Rymer,  328  ;  Du  Cange ; 
Cowel ;  Blount. 

GARSUMME.  In  Old  English  Law. 

An  amerciament  or  fine.  Cowel.  See  Gkes- 
sume  ;  Guossome;  Geksuma. 

GATE  (Sax.  geat ),  at  the  end  of  names 
of  places,  signifies  way  or  path.  Cunning¬ 
ham,  Law  Diet. 

In  the  words  beast-gate  and  cattle-gate ,  it  means 
a  right  of  pasture  :  these  rights  are  local  to  Suf¬ 
folk  and  Yorkshire  respectively;  they  are  con¬ 
sidered  as  corporeal  hereditaments,  for  which 
ejectment  will  lie ;  2  Stra.  1084 ;  1  Term,  137 ;  and 
are  entirely  distinct  from  right  of  common.  The 
right  is  sometimes  connected  with  the  duty  of 
repairing  the  gates  of  the  pasture :  and  perhaps 
the  name  comes  from  this. 

GAUGER.  An  officer  appointed  to  ex¬ 
amine  all  tuns,  pipes,  hogsheads,  barrels,  and 
tierces  of  wine,  oil,  and  other  liquids,  and  to 

S*ve  them  a  mark  of  allowance,  as  containing 
wful  measure. 

GAVEL.  In  Old  English  Law.  Tri¬ 
bute  ;  toll ;  custom  ;  yearly  revenue,  of  which 
there  were  formely  various  kinds.  Jacob, 
Law  Diet.;  Taylor,  Hist.  Gavelkind,  26,  102. 
See  Gabel. 

GAVELET.  An  obsolete  writ,  a  kind  of 
cessairt ,  q .  v.,  used  in  Kent ;  Cowel. 

GAVELGELD  (Sax.  gavel,  rent,  geld, 
payment).  That  which  yields  annual  profit 
or  toll.  The  tribute  or  toll  itself.  8  Mon. 
Angl.  155;  Cowel;  Du  Cange,  Gavelgida. 

GAVELHERTE.  A  customary  service 
of  ploughing.  Du  Cange. 

GAVELKIND.  The  tenure  by  which 
almost  all  lands  in  England  were  held  prior 
to  the  Conquest,  and  which  is  still  preserved 
in  Kent. 

All  the  sons  of  a  tenant  of  gavelkind  lands 
take  equally,  or  their  heirs  male  and  female 
by  representation.  The  wife  of  such  tenant 
is  dowable  of  one-half  the  lands.  The  hus¬ 
band  of  such  tenant  has  curtesy,  whether 
issue  be  born  or  not,  but  only  of  one-half 
while  without  issue.  Such  lands  do  not 
escheat,  except  for  treason  or  want  of  heirs. 
The  heir  of  such  lands  may  sell  at  fifteen 
years  old,  but  must  himself  give  livery.  The 
rule  as  to  division  among  brothers  in  default 
of  sons  is  the  same  as  among  the  sons. 

Coke  derives  gavelkind  from  “gave  all 
kinde;”  for  this ‘custom  gave  to  all  the  sons 
alike;  1  Co.  Litt.  140  n;  Lambard,  from 
gavel,  rent,— that  is,  land  of  the  kind  that 
pays  rent  or  customary  husbandry  work,  in 
distinction  from  lands  held  by  knight  service. 
Perambulations  of  Kent,  1656,  p.  585.  See 


Encyc.  Brit.;  Blount;  1  Bla.  Com.  74-  o;, 
84  ;  4  id.  408.  ’  1  d' 

GAVELMAN.  A  tenant  who  is  liable  to 
tribute.  Somner,  Gavelkind,  p.  33  ;  Blount 
Gavelingmen  were  tenants  who  paid  a  reserved 
rent,  besides  customary  service.  Cowel. 

GAVELMED.  A  customary  service  of 
mowing  meadow-land  or  cutting  grass  (con- 
suetudo  falcandi) .  Somner,  Gavelkind,  Ann  • 
Blount. 

GAVELWERK  (called  also  Gavelweek). 
A  customary  service,  either  manuopera ,  by 
the  person  of  the  tenant,  or  carropera,  by  his 
carts  or  carriages.  Phillips,  Purveyance;  l 
Blount ;  Somner,  Gavelkind,  24 ;  Du  Cange!  I 

GAZETTE.  The  official  publication  of 
the  British  government,  also  called  the  Lon¬ 
don  Gazette .  It  is  evidence  of  acts  of  state, 
and  of  everything  done  by  the  queen  in  her 
political  capacity.  Orders  of  adjudication  in 
bankruptcy  are  required  to  be  published 
therein,  and  a  copy  of  the  Gazette  containing 
such  publication  is  conclusive  evidence  of  the 
fact,  and  of  the  date  thereof.  Moz.  &  W. 

GEBOCIAN  (from  Sax.  hoc).  To  con¬ 
vey  hoc  land, — the  grantor  being  said  to 
gebocian  the  grantee  of  the  land ;  1  Reeve, 
Hist.  Eng.  Law,  10.  But  the  better  opinion 
would  seem  to  be  that  hoc  land  was  not  trans¬ 
ferable  except  by  descent.  See  Du  Cange, 
Liber. 

GELD  (from  Sax.  gildan ;  Law  Lat.  gel - 
dum).  A  payment;  tax,  tribute.  Laws  of 
Hen.  I.  c.  2  ;  Charta  Edredi  Regis  apud  In- 
gulfum,  c.  81  ;  Mon.  Ang.  t.  1,  pp.  52,  211, 
379  ;  t.  2,  pp.  161-163;  Du  Cange;  Blount. 

The  compensation  for  a  crime. 

We  find  geld  added  to  the  word  denoting  the 
offence,  or  the  thing  injured  or  destroyed,  and 
the  compound  taking  the  meaning  of  compensa¬ 
tion  for  that  offence  or  the  value  of  that  thing. 
Capitulare  3,  anno  813,  cc.  23,  25 ;  Carl.  Magn. 
So,  wcrgeld ,  the  compensation  for  killing  a  man, 
or  his  value  ;  orfgeld ,  the  value  of  cattle ;  attgeld , 
the  value  of  a  single  thing ;  octogeld ,  the  value 
eight  times  over,  etc.  Du  Cange,  Geldum. 

GEMOT  ( gemote ,  or  mote;  Sax.,  fromge - 
mettand,  to  meet  or  assemble  ;  L.  Lat.  gemo- 
tum).  An  assembly  ;  a  mote  or  moot,  meet¬ 
ing,  or  public  assembly. 

There  were  various  kinds:  as,  the  witena- 
gemot,  or  meeting  of  the  wise  men  ;  the  J'olc- 
gemot,  or  general  assembly  of  the  people ; 
the  shire-gemot,  or  county  court ;  the  burg- 
gemot,  or  borough  court ;  the  hundred-gemot , 
or  hundred  court;  the  hali-gemot,  or  court- 
baron  ;  the  halmote ,  a  convention  of  citizens 
in  their  public  hall ;  the  holy-mote,  or  holy 
court ;  the  sweingemote,  or  forest  court;  the 
wardmote,  or  ward  court ;  Cunningham,  Law 
Diet.  And  see  the  several  titles. 

GENEALOGY.  The  summary  history 
or  table  of  a  family,  showing  how  the  persons 
there  named  are  connected  together. 

It  is  founded  on  the  idea  of  a  lineage  or  family. 
Persons  descended  from  the  common  father 
stitute  a  family.  Under  the  idea  of  degre 
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ted  the  nearness  or  remoteness  of  relationship 
which  one  person  stands  with  respect  to  an¬ 
ther  A  series  of  several  persons,  descended 
from  a  common  progenitor,  is  called  a  line.  Chil¬ 
dren  stand  to  each  other  in  the  relation  either  of 
full  blood  or  half-blood,  according  as  they  are  de¬ 
scended  from  the  same  parents  or  have  only  one 
parent  in  common.  For  illustrating  descent  and 
relationship,  genealogical  tables  are  constructed, 
the  order  of  which  depends  on  the  end  in  view. 
In  tables  the  object  of  which  is  to  show  all  the 
individuals  embraced  in  a  family,  it  is  usual  to 
begin  with  the  oldest  progenitor,  and  to  put  all 
the  persons  of  the  male  or  female  sex  in  descend¬ 
ing,  and  then  in  collateral,  lines.  Other  tables 
exhibit  the  ancestors  of  a  particular  person  in 
ascending  lines  both  on  the  father’s  and  the 
mother’s  side.  In  this  way  four,  eight,  sixteen, 
thirty-two,  etc.  ancestors  are  exhibited,  doubling 
at  every  degree.  Some  tables  are  constructed  in 
the  form  of  a  tree,  after  the  model  of  canonical 
law  (arbor  consanguinitatis),  in  which  the  pro¬ 
genitor  is  placed  beneath,  as  if  for  the  root  or 
6tem. 


GENER  (Lat.).  A  son-in-law. 
GENERAL  AGENT.  See  Agent. 

GENERAL  ASSEMBLY.  A  name 
given  in  some  of  the  states  to  the  senate  and 
house  of  representatives,  which  compose  the 
legislative  body. 

GENERAL  AVERAGE.  See  Aver¬ 
age;  2  Am.  Dec.  207. 

GENERAL  CREDIT.  The  character  of 
a  witness  as  one  generally  worthy  of  credit. 
There  is  a  distinction  between  this  and  par¬ 
ticular  credit,  which  may  be  affected  by  proof 
of  particular  facts  relating  to  the  particular 
action;  5  Abb.  Pr.  N.  S.  232. 

GENERAL  GAOL  DELIVERY.  In 
English  Law.  One  of  the  four  commissions 
issued  to  judges  holding  the  assizes,  whit  * 
empowers  them  to  trv  and  deliverance  ma  c 
of  every  prisoner  who  shall  be  in  the  gao 
when  the  judges  arrive  at  the  circuit  own, 
whether  an  indictment  has  been  pre  erre 
any  previous  assize  or  not. 

it  was  anciently  the  course  ^  ^sue  B{Jhteh 
writs  of  gaol  delivery  for  eacl ?  .  butj  these 

Were  called  writs  de  bono  et  oppressive,  a 
being  found  inconvenient  i prisoners  has  long 
general  commission  for  all  tn  1  steph.  Coin, 
been  established  in  their  s  i  •  • 

333,  334;  2  Hawk.  PI.  *»■ ■  .  muftt  be 

Under  this  authority  prisoners  in  it, 
cleared  and  delivered  o '  *  indicated  or 

whenever  or  before  w  deliverance  takes 
for  whatever  crime.  .  jt]ier  acquitted,  con- 
place  when  the  Per?°Jl  Punishment.  Bracton, 

victed,  or  sentenced  I  qykr  and  Ter- 

110.  See  Courts  °  Delivery; 

miner  and  General 

Assize.  tW,paBI«ANCE.  InPlea- 

GENBRAI*  upon  a  prayer  in  which 

ding.  One  gr;lU^“  to  himself  no  excep- 

the  defendant  reserve 


tions.  __<gtXE-  In  Pleading.  A 

GENERA1  '  or  traverses  at  once  the 
plea  which  denies  ^  declaration,  without 
whole  indictin  -  ,  matter  to  evade  it. 

offering  a»y*PcU 


It  is  called  the  general  issue  because,  by  im¬ 
porting  an  absolute  and  general  denial  of  wbat 
is  alleged  in  the  indictment  or  declaration,  it 
amounts  at  once  to  an  i66ue.  2  Bla.  Com.  305. 
In  the  early  manner  of  pleading,  the  general 
issue  wa6  seldom  used  except  where  the  party 
meant  wholly  to  deny  the  charges  alleged  against 
hifn.  When  he  intended  to  excuse  or  palliate  the 
charge,  a  special  plea  was  used  to  6et  forth  the 
particular  facts. 

But  now,  since  special  pleading  is  generally 
abolished,  the  same  result  is  secured  by  requiring 
the  defendant  to  file  notice  of  special  matters  of 
defence  which  he  inteuds  to  6et  up  on  trial,  or 
obliging  him  to  use  a  form  of  answer  adapted  to 
the  plaintiffs  declaration,  the  method  varying 
in  different  systems  of  pleading.  Under  the 
English  Judicature  Acts,  the  general  issue  is  no 
longer  admissible  in  ordinary  ci  vil  actions,  except 
where  expressly  sanctioned  by  statute. 

In  criminal  cases  the  general  issue  is,  not 
guilty.  In  civil  cases  the  general  issues  are 
almost  as  various  as  the  forms  of  action  :  in 
assumpsit,  the  general  issue  is  non  assumpsit ; 
in  debt,  nil  debet ;  in  detinue,  non  detinet ;  in 
trespass,  non  culpabilis  (not  guilty);  in  re¬ 
plevin,  non  cepit ,  etc. 

GENERAL  LAND  OFFICE.  A  bureau 
in  the  United  States  government  which  has  the 
charge  of  matters  relating  to  the  public  lands. 

It°was  established  by  the  act  of  April  25, 
1812,  2  Story,  Laws,  1238.  Another  act 
was  passed  March  24,  1824,  3  Story,  1938, 
which  authorized  the  employment  of  addi¬ 
tional  officers.  And  it  was  reorganized  by 
an  act  entitled  “An  act  to  reorganize  the 
General  Land  Office,”  approved  July  4,  1836. 
It  was  originally  a  bureau  of  the  treasury  de¬ 
partment, 'but  was  transferred  in  1859  to  the 
department  of  the  interior.  See  Depart¬ 
ment  ;  U.  S.  Rev.  Stat.  Lands  ;  Zabnskie  s 
Pub.  Land  Laws  of  U.  S. 

GENERAL  LAWS.  The  later, constitu¬ 
tions  of  many  of  the  states  place  restrictions 
upon  the  legistature  to  pass  special  laws  in 
certain  cases.  In  some  states  there  is  a  pro¬ 
vision  that  general  laws  only  may  be  passed, 
in  cases  where  such  can  be  made  applicable. 
Under  these  provisions  the  legislature  has  dis¬ 
cretion  to  determine  the  cases  in  which  a'  spe¬ 
cial  law  may  be  passed  ;  1  Kan.  178  ;  47  Ind. 
355;  62  Mo.  247.  Provisions  requiring  all 
laws  of  a  general  nature  to  be  uniform  in  their 
operation  does  not  prohibit  the  passage  of  laws 
applicable  to  cities  of  a  certain  class  having 
not  less  than  a  certain  number  of  inhabitants, 
although  there  be  but  one  city  in  the  state  of 
that  class  ;  18  Ohio,  n.  s.  85  ;  Cooley,  Const. 
Lim.  156.^  The  wisdom  of  these  constitu¬ 
tional  provisions  has  been  the  subject  of  grave 
doubt.  See  Cooley,  Const.  Lim.  156,  n. 

GENERAL  OCCUPANT.  The  man 

who  could  first  enter  upon  lands  held  pur 
autre  vie,  after  the  death  of  the  tenant  for 
life,  living  the  cestui  que  vie .  At  common 
law  he  held  the  lands  by  right  for  the  remain¬ 
der  of  the  term  ;  but  this  is  now  altered  by 
statute,  in  England,  the  term  going  to  the 
executors  if  not  devised  ;  29  Car.  II.  c.  3  ; 

14  Geo.  II.  c.  20;  2  Bla.  Com.  258.  This 
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has  been  followed  by  some  states;  1  Md. 
Code,  666,  s.  220,  art.  93  ;  in  some  states  the 
term  goes  to  heirs,  if  undevised  ;  Mass.  Gen. 
Stat.  c.  91,  §  1. 

GENERAL  SHIP.  One  which  is  em¬ 
ployed  by  the  charterer  or  owner  on  a  par¬ 
ticular  voyage,  and  is  hired  by  a  number  of 
persons,  unconnected  with  each  other,  to  con¬ 
vey  their  respective  goods  to  the  place  of  des¬ 
tination.  A  ship  advertised  for  general  re¬ 
ceipt  of  goods  to  be  carried  on  a  particular 
voyage.  The  advertisement  should  state  the 
name  of  the  ship  and  master,  the  general 
character  of  the  ship,  the  time  of  sailing,  and 
the  proposed  voyages.  See  1  Parsons,  Mar. 
Law,  130  ;  Abbott,  Shipp.  123. 

The  shippers  in  a  general  ship  generally 
contract  with  the  master;  but  in  law  the 
owners  and  the  masters  are  separately  bound 
to  the  performance  of  the  contract,  it  being 
considered  as  made  with  the  owners  as  well 
as  with  the  master;  Abbott,  Shipp.  319. 

GENERAL  SPECIAL  IMPARL¬ 
ANCE.  In  Pleading.  One  in  which  the 
defendant  reserves  to  himself  44  all  advan¬ 
tages  and  exceptions  whatsoever.’ ’  2  Chitty, 
PI.  408.  See  Imparlance. 

GENERAL  TRAVERSE.  See  Tra¬ 

verse. 

GENERAL  WARRANT.  A  process 
which  used  to  issue  from  the  state  secretary’s 
office,  to  take  up  (without  naming  any  person 
in  particular)  the  author,  printer,  and  pub¬ 
lisher  of  such  obscene  and  seditious  libels  as 
were  particularly  specified  in  it.  The  prac¬ 
tice  of  issuing  such  warrants  was  common  in 
early  English  history,  but  it  received  its  death 
blow  from  Lord  Camden,  in  the  time  of 
Wilkes. ,  The  latter  was  arrested  and  his  | 
private  papers  taken  possession  of  under  such 
a  warrant,  on  a  charge  of  seditious  libel  in 
publishing  No.  45  of  the  North  Briton.  He 
recovered  heavy  damages  against  Lord  Hali¬ 
fax  who  issued  the  warrant.  Pratt.  C.  J., 
declared  the  practice  to  be  44  totally  subver¬ 
sive  of  the  liberty  of  the  subject,”  and  with 
the  unanimous  concurrence  of  the  other  judges 
condemned  this  dangerous  and  unconstitu¬ 
tional  practice.  See  May,  Const.  Hist,  of 
England;  5  Co.  91;  2  Wils.  151,  275;  10 
Johns.  263;  11  id.  500;  Cooley,  Const. 
Lina.  369.  Such  warrants  were  declared 
illegal  and  void  for  uncertainty  by  a  vote  of 
the  house  of  commons.  Com.  Jour.  22 
April,  1  766  ;  Whart.  Law  Diet. 

A  writ  of  assistance. 

The  issuing  of  these  was  one  of  the  causes  of 
the  American  republic.  They  were  a  species  of 
general  warrant,  being  directed  to  “all  and 
singular  justices,  sheriffs,  constables  and  all 
other  officers  and  subjects,”  empowering  them 
to  enter  and  search  any  house  for  uncustomed 
goods,  and  to  command  all  to  assist  them. 
These  writs  were  perpetual,  there  being  no  return 
to  them.  They  were  not  executed,  owing  to  the 
eloquent  argument  of  Otis  before  the  supreme 
court  of  Massachusetts  against  their  legality.  | 
See  Tudor,  Life  of  Otis,  66.  I 


The  term  occurs  in  modern  law 
ent  sense.  See  18  111.  67. 


in  a  differ. 


GENS  (Lat.).  In  Roman  Law.  A  union 
of  families,  who  bore  the  same  name,  w)l0 
were  of  an  ingenuous  birth,  ingenui ,  none  of 
whose  ancestors  had  been  a  slave,  and  who 
had  suffered  no  capitis  diminutio. 

Gentiles  sunt,  qui  inter  se  eoilem  nomine  sunt- 
qui  ab  ingenuis  oriundi  sunt ;  quorum  majornm 
nemo  servitutem  sei'vivit ;  qui  capite  non  sunt  de 
rninuti.  This  definition  is  given  by  Cicero  (Topic 
6),  after  Scaevola,  the  pontifex/  But,  notwith¬ 
standing  this  high  authority,  the  question  as  to 
the  organization  of  the  gens  is  involved  in  great 
obscurity  and  doubt.  The  definition  of  Festus 
is  still  more  vague  and  unsatisfactory.  He  savs 
uGentilis  dicitur  et  ex  eodem  genere  ortus,  et  is 
qui  simili  nomine  appellatur,  ut  ait  Cincius:  Gen¬ 
tiles  mihi  sunt ,  qui  meo  nomine  appellanturV 
Gens  and  genus  are  convertible  terms;  and 
Cicero  defines  the  latter  word,  44  Genus  autem  est 
quod  sui  similes  communione  quadam ,  specie  au¬ 
tem  different esy  duas  ant  plures  complect itur 
partes .”  De  Oratore,  1,42.  The  genus  is  that 
which  comprehends  two  or  more  particulars, 
similar  to  one  another  by  having  something  in 
common,  but  differing  in  species.  From  this  it 
may  fairly  be  concluded  that  the  gens  or  race 
comprises  several  families,  always  of  ingenuous 
birth,  resembling  each  other  by  their  origin, 
general  name, — nomen , — and  common  sacrifices 
or  sacred  rites, — sacra  gentilitia  ( sui  similes  com¬ 
munione  quadam ) , — but  differing  from  each  other 
by  a  particular  name, — cognomen  and  agnatio 
( specie  autem  dfferentes) .  It  would  seem,  how¬ 
ever,  from  the  litigation  between  theClaudii  and 
Marcellii  in  relation,  to  the  inheritance  of  the6on 
of  a  freed  man,  reported  by  Cicero,  that  the  de¬ 
ceased,  whose  succession  was  in  controversy, 
belonging  to  the  gens  Claudia,  for  the  founda¬ 
tion  of  their  claim  was  the  gentile  rights,— gente; 
and  the  Marcellii  (plebeians  belonging  to  the 
same  gens)  supported  their  pretensions  on  the 
ground  that  he  was  the  6on  of  their  freedman. 
This  fact  has  been  thought  by  some  writers  to 
contradict  that  part  of  the  definition  of  Scaevola 
and  Cicero  where  they  say, '  quorum  majomm 
nemo  sewitutem  servivit.  And  Niebuhr,  in  a 
note  to  his  history,  concludes  that  the  definition 
is  erroneous  :  he  says,  44  The  claim  of  the  partri- 
cian  Claudii  is  at  variance  with  the  definition  in 
the  Topics,  which  excludes  the  posterity  of  freed- 
men  from  the  character  of  gentiles :  probably 
the  decision  was  against  the  Claudii,  and  this 
might  be  the  ground  on  which  Cicero  denied  the 
title  of  gentiles  to  the  descendants  of  freedmen. 

I  conceive  in  60  doing  he  must  have  been  mis¬ 
taken.  We  know  from  Cicero  himself  ( de  Leg . 
11,  22)  that  no  bodies  or  ashes  were  allowed  to 
be  placed  in  the  common  sepulchre  unless  they 
belonged  to  6uch  as  shared  in  the  gens  and  its 
sacred  rites ;  and  several  freedmen  have  heen 
admitted  into  the  sepulchre  of  the  Scipios.”  But 
in  another  place  he  says,  44  The  division  into 
houses  was  so  essential  to  the  patrician  order 
that  the  appropriate  ancient  term  to  designate 
that  order  was  a  circumlocution, — the  patnc>an 
gentes ;  but  the  instance  just  mentioned  shows 
beyond  the  reach  of  a  doubt  that  such  a  gens 
did  not  consist  of  patricians  alone.  The  Claud- 
ian  contained  the  Marcellii,  who  were  plebeians, 
equal  to  the  Appii  in  the  splendor  of  the  honors 
they  attained  to,  and  incomparably  more  uselu 
to  the  commonwealth ;  such  plebeian  famine 
must  evidently  have  arisen  from  marriages 
disparagement,  contracted  before  there  was  any 
right  of  intermarriage  between  the  orders.  n 
the  Claudian  house  had  also  a  very  large  num- 
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nificant  persons  who  bore  its  name,— 

Claudius  who  disputed  the  free- 
6Uch  !?  Vir-iula ;  nay,  according  to  an  opinion 
d0iu  1L times,  as  the  very  case  in  Cicero  proves, 
ofCar  lulnod  the  lreeduien  and  their  descendants, 
rtonfthe  Gaels,  the  clan  of  the  Camp- 
X’  "  formed  by  the  nobles  and  their  vassals : 

we  apply  G'C  Houian  phrase  to  them,  the  for- 
lierifldthe  clan,the  latter  only  belonged  to  it. 
KSious  that,  if  what  is  said  in  the  conclud- 
S]  part  of  the  passage  last  quoted  be  correct 
25  definition  of  Scuevola  and  Cicero  is  perfectly 
Stent  with  the  theory  of  Niebuhr  himsell ; 
for  thedelinition,  of  course,  refers  to  the  original 
wok  of  the  gens,  and  not  to  such  as  might  be 
attached  to  it  or  6tand  in  a  certain  legal  relation 
towards  it.  In  Smith’s  Dictionary  ol  Greek  and 
Roman  Antiquities,  edited  by  that  accomplished 
classical  scholar,  Professor  Anthon,  the  same 
distinction  is  intimated,  though  not  lully  devel¬ 
oped,  as  follows “  But  it  must  be  observed, 
though  the  descendants  of  freedmen  might  have 
do  claim  as  gentiles,  the  members  of  the  gens 
might,  as  such,  have  claims  against  them  ;  and 
in  this  sense  the  descendants  of  freedmen  migh 
be  gentiles.”  Hugo,  iu  his  history  of  the  Roman 
Law,  vol.  1,  p.  83  ct  seq .,  says,  u  Those  who  bore 
the  same  name  belonged  all  to  the  same  gens . 
they  were  gentiles  with  regard  to  each  other. 
Consequently,  as  the  freedmen  took  the  name  o 
their  lormer  master,  they  adhered  to  his  gen  , 
or,  in  other  words,  stood  in  the  relation  o  gen 
tiles  to  him  and  his  male  descendants.  J 
refers  in  express  terms  to  the  gens  of  an  en 
chised  slave  (b.  39, 19), 4  Teceniae  Mispalee .  •  • 
gentis  enupsio ;y  and  the  right  ot  inhen 

the  son  of  a  freedman  was  conferred  on 

ground  of  civil  relationship,— 9en’te-~  nc&  be- 
mu6t  necessarily  have  been  a  great  di  those 

tween  those  who  were  born  in  the  gens  ^eir 

*ho  had  only  entered  it  by  adoptio  ,  W1  io 

descendants  ;  that  is  to  eay,  between  those ^ 
formed  the  original  stock  ot  the  g  ?  ha(j  en- 
^1  of  patrician  origin,  and  ^ose  .  meut 

tered  the  family  by  their  own  enfr^cWs 
or  that  of  their  ancestors.  If*  *  tiles;  and 
were  entitled  to  the  rights  of  *  9  c0uiined  to 

perhaps  the  appellation  itself  aentiUtii^  to 
them,  while  the  latter  were  called  9  m  had 
designate  those  against  who  lectureof  ^  ' 
certain  rights  to  exercise.  t  p.  70,  be  eayH 

huhr  on  the  Roman  Gentes,  v-  aI1umbt 
Such  an  association,  cons1  ^may  with  *  or 

families,  from  which  a  P®  admRted  Ration  ^ 
hut  into  which  he  the  whole  ab,b_Ljtu  the 

culy  by  being  adopted  ^?^c0nfonn^e^e6Cended 
a  gens.  It  must  not  .j^b.  ftre  .tr0Iiyjnic 
family,  the  members  of  #  for  the  P  gynibols, 
honi  a  common  a1106*  nothing  1(j  gives  th 
hames  of  the  gentes  ***£„  A[^fhe  pe^ 
and  are  derived  from  hcr^  subject^  tUrce  tribe^ 
following  exposition  o  h1  into  j^ceres*  . 
Pie  of  Rome  were  ^ticnge5.  **  into  ten  culllon 

of  the  Ramnenscs,  *  div*d  that  tj e  ^ 

each  of  these  tribes  v; 8  ct  t  o  ef  For  do¬ 
lt  would  be  more  cor  ~U6  °^lbc6,  nor 

of  ten  curiae  ^YunctioO  °fitner  tb,enll6es  which 
grew  out  of  the  y*  ^ero  ££ntcs  °?Jj£cnt  of  the 
ments;  and  thee®  thc^  flygt  ej  a  union  of 
even  the  curioe  ,  Tb^  or  h°^ther  hy  the 
made  up  the  c tbe  9*  botflld  rc.figious  Htes. 
whole  system  '  jl0  wc  certa't1  ueC8  has  existed 
several  families  ^  of  £  of ‘Several  families 

Joint  perform^  ^necessarily  re- 

Actually*  where  ^cTe  e  uot  really 

within  history  pou  th^  n  descended  from 


a  common  ancestor.  But  there  is  no  reason  to 
doubt  that  in  the  original  idea  of  a  house  the 
bond  of  union  between  its  several  families  was 
truly  sameness  of  blood  ;  6uch  was  likely  to  be 
the  earliest  acknowledged  tie,  although  after¬ 
wards,  as  names  are  apt  to  outlive  their  mean¬ 
ing,  an  artificial  bond  may  have  succeeded  to  the 
natural  one,  and  a  house,  instead  of  consisting 
of  families  of  real  relations,  was  made  up  some¬ 
times  of  families  of  strangers,  whom  it  was  pro¬ 
posed  to  bind  together  by  a  fictitious  tie,  in  the 
hope  that  law  and  custom  and  religion  might 
together  rival  the  force  of  nature.”  1  Arnold, 
Hist.  31.  The  gentiles  inherited  from  each  other 
in  the  absence  of  agnates  :  the  rule  of  the  1  welve 
Tables  is,  “Sei  adenatos  nec  escit ,  gentilis familiam 
nancitor”  which  has  been  paraphrased,  A*  ag- 
natus  non  exit ,  turn  gentilis  hares  csto. 

GENTLEMAN.  In  English  Law.  A 
person  of  superior  birth. 

1  *  Poke  he  is  one  who  bears  coat- 

«rnior°rtdheSffSnt'  of  which  adds  gentility  to  a 
armor,  the  gra  60U  bad  110  exclusive 

man  s  family,  ine  a„cor(iiu<r  to  Littleton, 

ev^y,  *  fi«7g  Sir  Thomas  Smith,  quoted  by 
Co.  2d  l“st.,6bp7*  4oo  “avs,  “As  for  gentlemen, 
Blackstone,  1  tbi6  kiiigdom ;  for 

they  are  m^e£ftbSvs  of  the  realm,  who 
whosoever  who  professeth  liberal 

studies  in  tbeunrS-Pan  ^ 
sciences,  and  (to  besho  ^  ^  bear  tbe  port 
without  manual  wo  >  o(.  a  gentieman,  shall 

charge,  and  cou  taken  for  a  gentleman, 

be  called  mastci, ana  unknown  to 

In  the  United  States^tbte  w  ord  t  ^  applidby 

the  law;  but  to  many^  p<)thier>  Prot.  Crim. 

courtesy  to  all  meu 

sec.l,  APP-^  An  Edition  for- 

GENTLEWOMA  nJ  t0  the  state  or 

nierly  ‘W*P%£n.  Co.  2d  Inst.  667. 

Zno  LAW.  See  Hindu  Law. 

GENT  ta  The  name  of  one  of  the 
GEORGIA^  states  of  ^  United  States 


origiuaa  -- 

of  America.  n.,  king  of  Great 

Tt  was  called  ^  ft  wan  colonized. 

Britain,  under  wh o.  .a~itcd  a  cbartcr  to  a  com- 

In  l733’,^nff  of  Gcneral  James  Oglethorpe 
nany  eonsl»tm0  0  „iueteen  others,  who  planted 
Eord  on  the  bank  of  the  Savannah 

q  colony*  riiqtance  from  its  mouth, 
river,  ft  ellorrfttion  thus  created  was  authorized, 

n  Th’e  corporation  u  ^  erect  court6  of  judiea- 

for  t\vcU„t?i"rWil  and  criminal  causes,  and  to  ap- 
ture  for  a‘  nor  judges,  and  other  magistrates, 
point  a  govwn  ^  J  ^  held  as  of  tbe  manor  of 

^,C»nton  Court  In  Middlesex,  in  free  and  com- 
Bamptonv  ftnd notincapUe. 

mThls  charter  was  to  expire  by  its  own  limita- 
A,  V  ln  1773 ;  and  in  1771  the  trustees  surrendered 
H°up  to  the  crown,  and  the  colony  became  a  roya 

1>r<4  registration  of  conveyances  was  provided  for 
in  1755,  and  the  rights  of  personal  liberty,  P«- 
vate  property,  and  of  public  ju^lce  P 

teeted  by  ample  colonial  regulations.  The  e 
itit.ut.ion  of  the  United  States  was  unanimouJy 

^Th^present  constitution,  as  revised,  compiled, 
S  amended,  was  on 


who  comp° 
lated  t o  on  Qf 
cousins  &°r 


lc^1 


duel  amenaea,  wus  ug  ^  ..  nponk  on 

Atlanta  and  ratified  by  a  vote  of  the  people  on 
5th  December,  1877.  Among  other  thills,  it 
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pressed  in  the  title  thereof ;  that  there  shall  be 
no  imprisonment  for  debt ;  that  there  shall  be 
within  the  state  of  Georgia  neither  slavery  nor 
involuntary  servitude,  6ave  as  a  punishment  for 
crime  after  legal  conviction  thereof;  that  the 
social  status  of  the  citizen  shall  never  be  the  sub¬ 
ject  of  legislation. 

The  Legislative  Power. — This  is  vested  in  a 
senate  and  house  of  representatives,  which  are 
separate  and  distinct  branches,  and  which  to¬ 
gether  constitute  the  general  assembly. 

The  senate  is  composed  of  forty-four  members, 
elected  one  from  each  senatorial  district.  A 
senator  must  be  at  least  twenty-five  years  old, 
a  citizen  of  the  United  States  and  an  inhabitant 
of  the  state  for  four  years,  and  have  actually 
resided  one  year  next  before  his  election  within 
the  district  for  which  he  is  chosen. 

The  house  of  representatives  is  composed  of 
one  hundred  and  seventy-live  members,  elected 
three  from  each  of  the  six  largest  counties,  two 
from  the  twenty-six  counties  having  the  next 
largest  population,  and  one  from  each  of  the  re¬ 
maining  one  hundred  and  live  counties.  A  rep¬ 
resentative  must  be  at  least  twenty-one  years  old, 
a  citizen  of  the  United  States,  and  an  inhabitant 
of  the  6tate  twro  years,  and  have  resided  in  the 
county  for  which  he  is  chosen  one  year  immedi¬ 
ately  preceding  the  election. 

The  members  of  both  branches  are  elected  bi¬ 
ennially,  on  the  first  Wednesday  in  October.  The 
sessions  are  held  biennially,  commencing  on  the 
first  Wednesday  in  November,  and  are  limited  to 
forty  days,  unless  continued  longer  by  a  two- 
tliirds  vote  in  both  houses. 

The  Executive  Powder.  The  Govei'nor  is 
elected  biennially  by  the  qualified  electors,  or,  in 
case  no  one  has  a  majority,  is  selected  by  the 
general  assembly  from  the  two  receiving  the 
largest  number  of  votes.  He  must  be  thirty 
years  old,  have  been  a  citizen  of  the  United 
States  fifteen  years,  and  a  citizen  of  the  state  six 
years.  He  may  grant  reprieves  for  all  offences 
against  the  6tate,  except  in  cases  of  impeach¬ 
ment,  and  may  grant  pardons  or  remit  any  part 
ol  a  sentence  after  conviction,  except  for  treason, 
in  which  he  may  respite  the  execution  and  make 
report  thereof  to  the  next  general  assembly,  by 
whom  a  pardon  may  be  granted.  He  has  the 
revision  of  all  bills  passed  by  both  houses,  before 
the  same  can  become  laws ;  but  two-thirds  of 
both  houses  may  pass  a  law  notwithstanding  his 
dissent.  The  same  qualified  veto  applies  to  every 
“vote,  resolution,  or  order”  to  which  the  con¬ 
currence  of  both  houses  may  be  necessary,  ex¬ 
cept  in  a  question  of  adjournment  or  election. 

The  Judicial  Pow7er.  The  supreme  court 
for  the  com'ection  of  errors  was  organized  in  1845. 
It  consists  of  a  chief  justice  and  twTo  associate 
justices  elected  by  the  legislature  for  six  years. 
This  court  sits  only  for  trial  and  correction  of 
errors  in  law  and  equity  in  cases  brought  from 
the  superior  and  city  courts.  It  holds  two  ses¬ 
sions  during  the  year  at  Atlanta.  The  court  is 
required  finally  to  determine  each  and  every  case 
on  the  docket  at  the  first  or  second  term  after 
the  writ  of  error  is  brought. 

The  superior  court  consists  of  sixteen  judges, 
elected  for  their  respective  circuits,  one  for  each, 
by  the  general  assembly,  for  the  term  of  four 
years.  This  court  has  exclusive  jurisdiction  in 
all  felonies.  They  have  exclusive  jurisdiction, 
likewise,  in  all  cases  respec ting  the  titles  to  land, 
and  in  eases  of  divorce.  In  all  other  civil  eases, 
it  has  concurrent  jurisdiction  with  the  inferior 
courts.  All  the  powers  of  a  court  of  equity  are 


vested  exclusively  in  the  superior  courts  ami  tK 
judges  of  the  superior  courts  have  power  i 
writs  of  mandamus,  prohibition,  scire  facias  * 
tiorari ,  and  all  other  necessary  writs,  not  onlvT" 
carry  their  own  powers  fully  into  effect  but  t 
correct  the  errors  of  all  inferior  judicatories  ° 

The  power  to  establish  county  courts  and  citv 
courts  is  conferred  on  the  general  assembly  and 
such  courts,  with  limited  jurisdiction,  have  been 
established  in  some  of  the  counties  and  cities  of 
the  state.  1 

An  ordinary  is  elected  in  each  county,  by  the 
people,  every  four  years,  in  whom  is  vested 
original  jurisdiction  over  all  testates'  and  intes¬ 
tates'  estates.  The  ordinaries  are  paid  by  fees 
incident  to  the  office.  An  appeal  lies  from  this 
i  court  to  the  superior  court.  It  has  no  jury. 

Justices  of  the  peace  are  elected  by  the  people 
one  lor  every  militia  district  in  the  state  :  they 
hold  their  office  for  four  years.  An  appeal  lies 
from  the  magistrates  to  the  jury  of  the  district, 
composed  oi  five  men.  Their  civil  jurisdiction 
extends  to  all  sums  not  exceeding  one  hundred 
dollars. 

There  shall  be  an  attorney-general  elected  by 
the  people,  at  the  same  time  and  for  the  same 
term,  as  the  governor  is  elected.  One  6olicitor- 
geueral  for  each  circuit  is  elected  by  the  general 
assembly  for  the  term  of  four  years,  w  ho  prose¬ 
cutes  offences  against  the  state. 

Pleadings  in  this  state  are  simplified  to  the  last 
degree.  All  6uits  are  brought  by  petition  to  the 
court.  The  petition  must  contain  the  plaintiff's 
charge,  allegation,  or  denufnd,  plainly,  fully, 
and  distinctly  6et  forth,  which  must  be  signed  by 
the  plaintiff*  or  his  attorney,  and  to  which  the 
clerk  annexes  a  process,  requiring  the  defendant 
to  appear  at  the  term  to  which  the  same  is  re¬ 
turnable.  A  copy  is  served  on  the  defendant  by 
the  sheriff*.  The  defendant  makes  his  answ  er  in 
writing,  in  which  he  plainly,  fully,  and  distinctly 
sets  forth  the  cause  of  his  defence.  The  case 
then  goes  to  the  jury,  without  any  replication  or 
further  proceedings  ;  and  the  penal  code  declares 
that  every  indictment  or  accusation  of  the  grand 
jury  6hall  be  deemed  sufficiently  technical  and 
correct  which  states  the  offence  in  the  terms  or 
language  of  the  code,  or  so  plainly  that  the  na¬ 
ture  of  the  off  ence  charged  may  be  easily  under¬ 
stood  by  the  jury. 

In  all  civil  cases,  either  party  may  be  exam¬ 
ined  by  commission  or  upon  the  stand  at  tne 
instance  of  his  adversary,  both  at  lawr  and  m 


equity. 

No  appeal  lies  in  the  superior  courts  from  one 
jury  to  another,  either  at  law'  or  in  equity,  oil 
the  general  assembly  may  provide  by  lawr  lor  a 
appeal  from  one  jury7  to  another.  Tlie  jui °r_ 
made  judges  of  the  law',  as  well  as  of  the  > 
in  criminal  cases.  Divorces  are  grantee  I_ 
certain  legal  grounds,  prescribed  by  ute^ , 
upon  the  concurrent  verdicts  of  two  ju 
different  terms. 


rEREFA.  Reeve,  which  see. 
■ERMAN.  Whole  or  entire,  as  respects 
’nlogy  or  descent :  thus,  “  )rot  ' j r  w 

denotes  one  who  is  brother  bod,  ^ 

father’s  and  mother’s  side;  eowroj 

nan,”  those  in  the  first  and  near  i  ^ 

children  of  brothers  or  sisters,  i 

>■  ;  4  M.  &  G.  56. 

ERONTOCOMI.  In  poor 

;g£r,&fd sXi.  ***■ 
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nERSUMB  (Sax.).  Old  English 

W  l'xpense;  reward;  compensation; 
La'T;,..  especially,  the  consideration  or  fine 
*,  “1L5.  c  ir.  et  pro  hdc  concessione  dedit 
nitis  prctdidu^Jordanus  100  sol.  sterling  de 
n'U  old  charter,  cited  Somner,  Gavel- 
E  177;  Tabul.  Reg.  Oh.  377  ;  3  Mon. 
K  '  Q90  •  3  id.  126.  It  is  also  used  lor  a 


fiiuf  or  compensation  for  an  offence 
Ang*  973. 

gestation,  utero-gestation. 

In  Medical  Jurisprudence.  The  time  #  dur¬ 
ing  which  a  female,  who  has  conceived, 
carries  the  embryo  or  foetus  in  her  uterus 

This  directly  involves  the  duration  of  pregnancy , 
Questions  concerning  which  most  frequently  arise 
in  eases  of  contested  legitimacy.  The  descent  of 
property  and  peerage  may  be  made  entirely  de 
pendent  upon  the  settlement  of  this  question. 

That  which  is  termed  the  usual  period  of 
pregnancy  is  ten  lunar  months,  forty  weeks, 
two  hundred  and  eighty  days,  equal  to  about 
nine  calendar  months  and  one  week.  One 
question  that  has  here  been  much  discussed  is 
whether  the  period  of  gestation  has  a  fixed 
limit,  or  is  capable  of  being  contracted  or  pro¬ 
tracted  beyond  the  usual  term.  Many  have 
mantained  that  the  laws  of  nature  on  this  sub¬ 
ject  are  immutable,  and  that  the  ioetus,  at  a 
fixed  period,  has  received  all  the  nourishment 
of  which  it  is  susceptible  from  the  mother, 
and  becomes  as  it  were  a  foreign  body.  Its 
expulsion  is,  therefore,  a  physical  necessity. 
Others  hold,  and  with  stronger  reasons,  that 
as  all  the  functions  of  the  human  body  that 
have  been  carefully  observed  are  variable,  anc 
sometimes  within  wide  limits, .  and  as  many 
observations  and  experiments  in  reference  to 
the  cow  and  horse  have  established  the  at 
that  in  the  period  of  utero-gestation  there  is 
more  variation  with  them  than  in  the  *uirj<u* 
species,  there  should  remain  no  dou 
this  period  in  the  latter  is  always  ia  e 

Va'rhere  "are  some  women  to  whom  itispecuhar 
alwavs  to  have  the  normal  time  o 
anticipated  by  two  or  ---ft, 
they  never  go  bey  ond  the  en  , 

seventh  or  thirty-eighth  week,  f  ,  Jreg. 

nancies  in  succession.  °  establish- 

264.  So,  also,  there  ““^.“metime, 

itigthefael jtta*  the  usual per^  ^ 
exceeded  by  one,  lt  or  impossible  to 

limits  of  which  it  is  inclined  to  adopt  a 
determine.  Coke  seem  ^  wecks  is  the 
peremptory  rule*  law  for  gestation, 

iongest  time  allow  j 

Co.  Litt.  1 23  6-  Qf  some  countries  pre- 

But  although  the  •  cpt;on  within  which 
scribes  the  time  ii  °  legitimate,  that 

the  child  must  he  ^cft  f,xes  no  precise 
of  England  possibility  of  the  birth’s 

limit,  but  adm!~L  or  subsequent  to  the  usual 
occurring  I)r<‘v!!'  v:,,,r  are  cases  in  which  this 
time.  The  fo|c  discussed:  8  Brown, 

question  w^u  ,  _  peerage  case,  Le  Marcliant 

Ch.  349  ;  Garcm  ^  m  ?  Hazard>  Rcg>  of 

Report. ;  ^ 


Penn.  363;  2  Wh.  &  Still6,  Med.  Jur.  §  4. 
See  Phkokancy. 

GESTIO  (Lat.).  In  Civil  Law.  The 

doing  or  management  of  a  thing.  Negotiorum 
gestio ,  the  doing  voluntarily  without  authority 
business  of  another.  L.  20,  C.  de  neg.  gent. 
Gestor  negotiorum,  one  whoso  interferes  with 
business  of  another  without  authority.  Gestio 
pro  licerede ,  behavior  as  heir ;  such  conduct 
on  the  part  of  the  heir  as  indicates  acceptance 
of  the  inheritance  and  makes  him  liable  for 
ancestor’s  debts  universally :  e.g.  an  entry 
upon,  or  assinging,  or  letting  any  of  the  heri¬ 
table  property,  releasing  any  of  the  debtors  of 
the  estate,  or  meddling  with  the  title-deeds  or 
heirship  movables,  etc.  Erskine,  Inst.  3.  8. 
82  et  seq. ;  Stair,  Inst.  3.  6.  1. 

GEWRITB.  In  Saxon  Law.  Deeds 
or  charters ;  writings.  1  Reeve,  Iiist.  Eng. 
Law,  10. 

GIFT.  A  voluntary  conveyance  ;  that  is, 
a  conveyance  not  founded  on  the  consideia- 
tion  of  money  or  blood. 

The  word  denotes  rather  the  motive  of  the  con¬ 
veyance  :  so  that  a  feoffment  or  grant  may  be 
called  a  gift  when  gratuitous.  A  gift  is  of  the 
same  nature  as  a  settlement ;  neither  denotes  a 
form  of  assurance,  hut  the  nature  of  the  trans¬ 
action.  Watk.  Conv.  199.  The  operative  words 
of  this  conveyance  are  do,  or  dedi — I  give,  or  l 
have  given.  The  maker  of  this  instrument  is 
called  the  donor,  and  he  to  whom  it  is  made,  the 
donee.  2  Bla.  Com.  316  ;  Littleton,  59  ;  Shepp. 
Touclist.  c.  11. 

Gifts  inter  vivos  arc  gifts  made  from  one 
or  more  persons,  without  any  prospect  of  im¬ 
mediate  death,  to  one  or  more  others.  Gifts 
causa  mortis  are  gifts  made  in  prospect  of 
denth.  See  Donatio  Causa  Mortis. 

Gifts  inter  vivos  have  no  reference  to  the 
future  and  go  into  immediate  and  absolute 
effect/  Delivery  is  essential.  Without  actual 
possession,  the  title  does  not  pass.  A  mere 
intention  or  naked  promise  to  give,  without 
some  act  to  pass  the  property,  is  not  a  gift. 
There  exists  repentance  (the  locus  pceniten- 
tice)  so  long  as  the  gift  is  incomplete  and  left 
imperfect  in  the  mode  of  making  it ;  7  Johns. 
26. 

The  subject  of  the  gift  must  be  certain ; 
and  there  must  be  the  mutual  consent  and 
concurrent  will  of  both  parties.  Delivery 
must  be  according  to  the  nature  of  the  thing. 
It  will  have  to  be  an  actual  delivery,  so  far 
as  the  subject  is  capable  of  delivery.  If  the 
thing  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  The  donor 
must  part  not  only  with  the  possession,  but 
with  the  dominion.  If  the  thing  given  be  a 
chose  in  action ,  the  law  requires  an  assign¬ 
ment  or  some  equivalent  instrument,  and  the 
transfer  must  be  executed  ;  1  Swanst.  436  ;  1 
Dev.  309.  The  presumption  of  a  resulting 
trust  in  favor  of  the  donor  arises  where  a  con¬ 
veyance  has  been  made,  without  consideration, 
to  one  of  an  estate  or  other  property  which 
has  been  purchased  with  the  money  of  another ; 
but  this  presumption  is  rebutted  where  the  pur- 
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chase  may  fairly  be  deemed  to  be  made  for 
another  from  motives  of  natural  love  and 
affection;  85  Penn.  84;  32  Md.  78.  Knowl¬ 
edge  by  the  donee  that  the  gift  has  been  made 
is  not  necessary;  L.  R.  2  Ch.  Div.  104.  The 
gift  is  complete  when  the  legal  title  has  actu¬ 
ally  vested  in  the  donee;  108  E.  C.  L.  R. 
435  ;  and  in  cases  of  gifts  by  husband  to  wife, 
or  parent  to  child  living  at  home,  the  necessity 
for  an  actual  change  of  possession  does  not 
exist;  61  Penn.  52;  15  Am.  L.  Reg.  N.  s. 
701  n. 

When  the  gift  is  perfect  it  is  then  irrevoca¬ 
ble,  unless  it  is  prejudicial  to  creditors  or  the 
donor  was  under  a  legal  incapacity  or  was  cir¬ 
cumvented  by  fraud. 

If  a  man,  intending  to  give  a  jewel  to  an¬ 
other,  say  to  him,  Here  1  give  you  my  ring 
with  the  ruby  in  it ,  etc.,  and  with  his  own 
hand  delivers  it  to  the  party,  this  will  be  a 
good  gift  notwithstanding  the  ring  bear  any 
other  jewel,  being  delivered  by  the  party 
himself  to  the  person  to  whom  given ;  Bacon, 
Max.  87. 

Where  a  father  bought  a  ticket  in  a  lottery^ 
which  he  declared  he  gave  to  his  infant 
daughter  E,  and  wrote  her  name  upon  it, 
and  after  the  ticket  had  drawn  a  prize  he 
declared  that  he  had  given  the  ticket  to  his 
child  E,  and  that  the  prize  money  was  hers, 
this  was  held  sufficient  for  a  jury  to  infer  all 
the  formality  requisite  to  a  valid  gift,  and  that 
the  title  in  the  money  was  complete  and 
vested  iii  E.  See  10  Johns.  293. 

GIFTOMAN.  In  Swedish  Law.  He 

who  has  a  right  to  dispose  of  a  woman  in 
marriage. 

The  right  is  vested  in  the  father,  if  living ; 
if  dead,  in  the  mother.  They  may  nominate 
a  person  in  their  place ;  but  for  w'ant  of  such 
nomination  the  broth  ers-germ  an,  and  for  want 
of  them  the  consanguine  brothers,  and  in  de¬ 
fault  of  the  latter  the  uterine  brothers,  have 
the  right;  but  they  are  bound  to  consult  the 
paternal  or  maternal  grandfather.  Swed. 
Code,  Marriage ,  c.  1. 

GILD  A  MERCATORIA  (L.  Lat.).  A 

mercantile  meeting. 

If  the  king  once  grants  to  a  set  of  men  to 
have  gildam  mercatoriam ,  mercantile  meet¬ 
ing  assembly,  this  is  alone  sufficient  to  in¬ 
corporate  and  establish  them  forever.  1  Bla. 
Com.  473,  474.  A  company  of  merchants 
incorporated.  Stat.  Will.  Reg.  Scot.  c.  35  • 
Leg.  Burgorum  Scot.  c.  99;  Du  Cange; 
Spelman,  Gloss. ;  8  Co.  125  a;  2  Ld.  Rayrn. 
1134. 

GILDO.  In  Saxon  Law,  Members  of 
a  gild  or  decennary.  Oftener  spelled  con - 
gildo.  Du  Cange;  Spelman,  Gloss.  Geldum. 

GILL.  A  measure  of  capacity,  equal  to 
one-fourth  of  a  pint.  See  Measure. 

I  GIRANTEM.  An  Italian  word  which 
signifies  the  drawer.  It  is  derived  from 
girare ,  to  draw,  in  the  same  manner  as  the 
English  verb  to  murder  is  transformed  into 


murdrare  in  our  old  indictments.  Hall,  Mar 
Loans,  183L,  n. 

GIRTH.  A  girth,  or  yard,  is  a  measure 
of  length.  The  word  is  of  Saxon  origin 
taken  from  the  circumference  of  the  human 
body.  Girth  is  contracted  from  girdeth ,  and 
signifies  as  much  as  girdle.  See  Ell. 

GIRTH  AND  SANCTUARY.  Iu 
Scotch  Law.  A  refuge  or  place  of  safety 
given  to  those  who  had  slain  a  man  in  heat 
of  passion  ( chaude  melle )  and  unpremedi- 
tatedly.  Abolished  at  the  Reformation.  1 
Hume,  235  ;  1  Ross,  Lect.  331. 

GIST  (sometimes,  also,  spelled  git). 

In  Pleading.  The  essential  ground  or 
object  of  the  action  in  point  of  law,  without 
which  there  would  be  no  cause  of  action. 
Gould,  PI.  c.  4,  §  12 ;  19  Vt.  102.  Instating 
the  substance  or  gist  of  the  action,  every 
thing  must  be  averred  which  is  necessary  to 
be  proved  at  the  trial.  The  moving  cause  of 
the  plaintifi’s  bringing  the  action,  and  the 
matter  for  which  he  recovers  the  principal 
satisfaction,  is  frequently  entirely  collateral  to 
the  gist  ot  the  action.  Thus,  where  a  father 
sues  the  defendant  for  a  trespass  for  the  seduc¬ 
tion  of  his  daughter,  the  gist  of  the  action  is 
the  trespass  and  the  loss  of  his  daughter’s 
services ;  but  the  collateral  cause  is  the  injury 
done  to  his  feelings,  for  which  the  principal 
damages  are  given.  See  1  Viner,  Abr.  598; 
2  Phill.  Ev.  1,  n.  ;  Bacon,  Abr.  Pleas ,  B. ; 
Doctr.  Plac.  85 ;  Damages. 

GIVE.  A  term  used  in  deeds  of  convey¬ 
ance.  At  common  law,  it  implied  a  cove¬ 
nant  for  quiet  enjoyment;  2  Hill.  R.  P.  366. 
So  in  Kentucky;  1  Pirtle,  Dig.  211.  In  Mary¬ 
land  and  Alabama  it  is  doubtful ;  7  G.  &  J. 
311 ;  5  Ala.  x.  s.  555.  In  Ohio,  in  convey¬ 
ance  of  freehold,  it  implies  warranty  for  the 
grantor’s  life;  2  Hill.  R.  P.  366.  In  Maine 
it  implies  a  covenant;  6  Me.  227;  23  id.  219. 
In  New  \ ork  it  does  not,  by  statute;  see  14 
M  end.  38.  It  does  not  imply  covenant  in 
North  Carolina;  1  Murph.  843;  nor  in  Eng¬ 
land,  by  statute  8  &  9  Viet.  c.  106,  §  4. 

GIVER.  He  who  makes  a  gift.  By  his 
gilt,  the  giver  always  impliedly  agrees  with 
the  donee  that  he  will  not  revoke  the  gift. 

GIVING  IN  PAYMENT.  In  Loui¬ 
siana.  A  term  which  signifies  that  a  debtor, 
instead  ot  paying  a  debt  he  owes  in  money, 
satisfies  his  creditor  by  giving  in  payment  a 
movable  or  immovable.  See  Dation  en 
Paiement. 

GIVING  TIME.  An  agreement  by 
which  a  creditor  gives  his  debtor  a  delay  or 
time  in  paying  his  debt  beyond  that  contained 
in  the  original  agreement.  When  other  per¬ 
sons  are  responsible  to  him,  either  as  drawer, 
indorser,  or  surety,  if  such  time  be  given  with¬ 
out  the  consent  of  the  latter,  it  discharges 
them  from  responsibility  to  him ;  and  the 
same  effect  follows  if  time  is  given  to  one  of 
the  joint  makers  of  a  note  ;  2  Daniel,  Neg. 
Inst.  299.  See  Surety;  Guaranty. 
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Gladius  (Lat.).  In  old  Latin  authors, 
f-ITthe  Norman  laws,  this  word  was  used 
supreme  jurisdiction :  jus  gladii. 

GLEANING.  The  act  of  gathering  such 
jjn  in  a  field  where  it  grew,  as  may  have 
teen  left  by  the  reapers  alter  the  sheaves 

were  gathered. 

There  is  a  custom  in  England,  it  is  said,  by 
which  the  poor  are  allowed  to  enter  and  glean 
upon  another's  land  after  harvest,  without  being 
euilty  of  a  trespass;  3  Bla.  Com.  212.  But  it 
has  been  decided  that  the  community  are  not  en¬ 
titled  to  claim  this  privilege  as  a  right ;  1  H. 
Blackst.  51.  In  the  United  States,  it  is  believed, 
no  such  right  exists.  It  seems  to  have  existed  in 
some  parts  of  France.  Merlin,  R4p.  Olanage . 

As  to  whether  gleaning  would  or  would  not 
amount  to  larceny,  see  Wood.  Landl.  &  T.  242  ; 

2  Russ.  Cr.  99.  The  Jewish  law  may  be  found 
in  the  19th  chapter  of  Leviticus,  verses  9  and  10. 
See  Ruth  ii.  2,  3 ;  Isaiah  xxii.  6. 

GLEBS.  In  Ecclesiastical  Law.  The 

land  which  belongs  to  a  church.  It  is  the 
dowry  of  the  church.  Gleba  est  terra  qua 
consistit  dos  ecclesice.  9  Cra.  329. 

In  Civil  Law.  The  soil  of  an  inheritance. 
There  were  serfs  of  the  glebe,  called  glebce 
addictu  Code  11.  47.  7,  21 ;  Nov.  54,  c.  1. 

GLOSS  (Lat.  glossa ).  Interpretation; 
comment ;  explanation ;  remark  intended  to 
illustrate  a  subject, — especially  the  text  of  an 
author.  See  Webster,  Diet. 

In  Civil  Law.  Glossce,  or  glossemata , 
were  words  which  needed  explanation.  Gal- 
vinus,  Lex.  The  explanations  of  such  words. 
Calvinus,  Lex.  Especially  used  ot  the  short 
comments  or  explanations  of  the  text  of  the 
Roman  Law,  made  during  the  twelfth  cen¬ 
tury  by  the  teachers  at  the  schools  of  Bo¬ 
logna,  etc.,  who  were  hence  called  glossators, 
of  which  glosses  Accursius  made  a  compila¬ 
tion  which  possesses  great  authority,  calle< 
glossa  or  din  aria-  These  glosses  were  at  r> 
written  between  the  lines  of  the  text  ( glossce 
inter  line  ares),  afterwards,  on  the  margin, 
close  by  and  partly  under  the  text 
viarginales).  Cushing,  Introd.  to  Rom.  Law, 
130-132. 

GLOSSATOR.  A  commentator  or  an- 

notator  of  the  Roman  law.  One 
thors  of  the  Gloss. 

GLOUCESTER,  a.  1^1278  : 

English  statute,  Paas^_  assed  at  Gloucester. 
bo  called  because  it  was  i  -  Gloucester 

There  were  ether  states  “gTsM.  2 

Which  do  not  bear  this  name. 

Rich.  1 1 •  _____  day  Words  used  to 

GO  WITHOUT  D  the  COUrt. 

denote  that  a  p  Juhout  day,  because  there 
He  is  said  to  g  Lim  t0  appear  again. 

“  °°  d!~“  oora"  (I-»W  I.«t.  c™. 

GOAT,  GO*  ^gluice  for  the  passage  of 


r  barter  of  Roger,  Duke  deBasing- 
water.  O,1:„oo  in  Tabularts  S.  Bertun  ; 
ham,  anno 

DuAC“,f-h.  f!U*ler 

»  He..  VIII 


c.  5.  An 


Cowel,  Gate; 


engine  for 


draining  waters  out  of  the  land  in  the  sea, 
erected  and  built  with  doors  and  percullesses 
of  timber,  stone,  or  brick, — invented  first  in 
Lower  Germany.  Callis,  Sewers,  66. 

GOD  AND  MY  COUNTRY.  When 
a  prisoner  is  arraigned,  he  is  asked,  How  will 
you  be  tried?  he  answers,  By  God  and  my 
country .  This  practice  arose  when  the  pris¬ 
oner  had  the  right  to  choose  the  mode  of  trial, 
namely,  by  ordeal  or  by  jury,  and  then  he 
elected  by  God  or  by  his  country ,  that  is,  by 
jury.  It  is  probable  that  originally  it  was  By 
God  or  my  country ;  for  the  question  asked 
supposes  an  option  in  the  prisoner,  and  the 
answer  is  meant  to  assert  his  innocence  by  de¬ 
clining  neither  sort  of  trial.  1  Chitty,  Cr. 
Law,  416;  Barring.  Stat.  73,  note. 

GOD  BOTE.  In  Ecclesiastical  Law. 
An  ecclesiastical  or  church  fine  imposed  upon 
an  offender  for  crimes  and  offences  committed 
against  God. 

GOD’S  PENNY.  In  Old  English  Law. 

Money  given  to  bind  a  bargain;  earnest- 
money.  °So  called  because  such  money  was 
anciently  given  to  God, — that  is,  to  the  church 
and  the  poor.  See  Denarius  Dei. 

GOING  WITNESS.  One  who  is  going 
out  of  the  jurisdiction  of  the  court,  although 
only  into  a  state  or  country  under  the  general 
sovereignty :  as,  tor  example,  if  he  is  going 
from  one  to  another  of  the  United  States,  or, 
in  Great  Britain,  from  England  to  Scotland.  2 
Dick.  Ch.  454.  See  Deposition  ;  W  itness. 

GOLDSMITH’S  NOTES.  In  English 
Law  Banker’s  notes :  so  called  because  the 
trades  of  banker  and  goldsmith  were  origin¬ 
ally  joined.  Chitty,  Bills,  423. 

GOOD  AND  VALID.  Legally  firm :  e.  g. 
a  crood  title.  Adequate ;  responsible :  e.  g. 
his*  security  is  good  for  the  amount  of  the 
debt.  Webst.  A  note  satisfies  a  warranty 
of  it  as  a  *‘good”  note  if  the  makers  are 
able  to  pay  it,  and  liable  do  so  on  proper 
le<ral  diligence  being  used  against  them.  26 
Vt.  406.  ° 

GOOD  BEHAVIOR.  Conduct  author¬ 
ized  by  law.  Surety  of  good  behavior  may 
be  demanded  from  any  person  who  is  justly 
suspected,  upon  sufficient  grounds,  of  intend-  - 
ing  to  commit  a  crime  or  misdemeanor. 
Surety  for  good  behavior  is  somewhat  similar 
to  surety  of  the  peace,  but  the  recognizance 
is  more  easily  forfeited,  and  it  ought  to  be 
demanded  with  greater  caution ;  1  Binn.  98,  n.; 

2  Yeates,  437  ;  14  Viner,  Abr.  21;  Dane, 
Abr.  Index.  As  to  what  is  a  breach  of  good 
behavior,  see  2  Mart.  La.^r.  s.  683 ;  Hawk. 
PI.  Cr.  b.  1,  c.  61,  s.  6  ;  1  Chitty,  Pr.  676. 
See  Surety  of  the  Peace. 

GOOD  CONSIDERATION.  See  Con¬ 
sideration. 

GOOD  AND  LAWFUL  MEN.  Those 
qualified  to  serve  on  juries ;  that  is,  those  of 
full  age,  citizens,  not  infamous  or  non  compos 
mentis;  and  they  must  be  resident  in  the 
county  where  the  venue  is  laid.  Bacon,  Abr. 
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Juries  (A) ;  Cro.  Eliz.  654  ;  Co.  3d  Inst.  30  ; 

2  Rolle,  82  ;  Cam.  &  N.  38. 

GOOD  WILL.  The  benefit  which  arises 
from  the  establishment  of  particular  trades  or 
occupations.  The  advantage  or  benefit  which 
is  acquired  by  an  establishment,  beyond  the 
mere  value  of  the  capital,  stocks,  funds  or 
property  employed  therein,  in  consequence  of 
the  general  public  patronage  and  encourage¬ 
ment  which  it  receives  from  constant  or  habit¬ 
ual  customers,  on  account  of  its  local  position, 
or  common  celebrity,  or  reputation  for  skill 
or  affluence  or  punctuality,  or  from  other  ac¬ 
cidental  circumstances  or  necessities,  or  even 
from  ancient  partialities,  or  prejudices.  Story, 
Partn.  §  99.  See  1  Hoffm.  68  ;  16  Am.  Jur. 
87  ;  22  Beav.  84  ;  60  Penn.  161 ;  5  Buss.  29. 
u  The  good  will  ...  is  nothing  more 
than  the  probability  that  the  old  customers 
will  resort  to  the  old  place.”  Per  Eldon,  C., 
in  1 7  Ves.  335  ;  but  this  is  said  to  be  too  nar¬ 
row  a  definition  ;  per  Wood,  V.  C.,  in  Johns. 
Ch.  (Eng.)  174,  who  there  said  that  the  term 
meant  every  advantage  .  .  .  that  has  been 
acquired  by  the  old  firm  in  carrying  on  its  busi¬ 
ness,  whether  connected  with  the  premises  in 
which  the  business  was  previously  carried  on, 
or  with  the  name  of  the  late  firm,  or  with  any 
other  matter  carrying  with  it  the  benefit  of 
the  late  business. 

As  between  partners,  it  has  been  held  that 
the  good  will  of  a  partnership  trade  survives  ; 

5  Ves.  539 ;  but  this  appears  to  be  doubtful ; 
15  Ves.  227  ;  and  a  distinction  in  this  respect 
has  been  suggested  between  commercial  and 
professional  partnerships;  3  Madd.  79;  2  De 
G.  &  J.  626  ;  but  see  14  Am.  L.  Reg.  n.  6. 
10,  where  the  distinction  is  said  by  Mr.  Bid¬ 
dle  to  be  untenable.  It  has  been  held  that 
the  firm  name  constitutes  a  part  of  the  good 
will  of  a  partnership ;  Johns.  Ch.  (Eng.)  1  74  ; 

6  Hare,  325;  contra,  19  How.  Pr.  14.  The 
vendor  of  a  trade  or  business  and  of  the  good 
will  thereof  may,  in  the  absence  of  express 
stipulation  to  the  contrary,  set  up  a  similar, 
but  not  the  identical  business  either  in  the 
same  neighborhood  or  elsewhere,  but  he  must 
not  solicit  the  customers  of  the  old  business 
to  cease  dealing  with  the  purchasers,  or  to 
give  their  custom  to  himself;  17  Ves.  335; 
Colly  er,  Partn.  174;  where  a  partner  sells 
out  his  share  in  a  going  concern,  he  is  pre¬ 
sumed  to  include  the  good  will ;  Johns.  Ch. 
(Eng.)  174.  \\  hen  a  partnership  is  dissolved 
by  death,  bankruptcy,  or  otherwise,  the  good 
will  is  an  asset  of  the  firm,  and  should  be  sold 
and  the  proceeds  distributed  among  the  part¬ 
ners;  15  Ves.  21$;  1  Pars.  Eq.  Cas.  270. 
On  the  death  of  a  partner  the  good  will  does 
not  go  to  the  survivor,  unless  by  express 
agreement ;  22  Beav.  84  ;  26  L.  J.  x.  s.  391. 
It  may  be  bequeathed  by  will ;  27  Beav.  446. 
The  dissolution  of  the  firm  during  the  life 
time  of  all  the  partners  gives  each  of  them 
the  right  to  use  the  firm  name;  34  Beav. 
566;  contra ,  4  Sandf.  Ch.  379  ;  see  19  Alb. 
L.  J.  502;  13  Cent.  L.  J.  161.  The  good 
will  of  a  trade  or  busiuess  may  be  sold  like 


other  personal  property ;  see  3  Mer.  452  •  1 
J.  &  W.  589  ;  2  bwanst.  332 ;  1  V.  &  B 
505;  17  Ves.  346;  2  Madd.  220;  2B.&Ad 
341  ;  4  id.  592,  596;  1  Rose,  123  ;  5  Russ 
29;  2  Watts,  111 ;  1  S.  &  S.  74  ;  62  Penn! 
81.  This  title  is  fully  treated  in  14  Am.  L 
Reg.  n.  s. 


GOODS.  In  Contracts.  The  term  goods 
is  not  so  wide  as  chattels,  for  it  applies  to  in¬ 
animate  objects,  and  does  not  include  animals 
or  chattels  real,  as  a  lease  for  years  of  house 
or  land,  which  chattels  does  include;  Co. 
Litt.  118;  1  Russ.  376. 

Goods  will  not  include  fixtures  ;  2  Mass. 
495;  4  J.  B.  Moore,  73.  In  a  more  limited 
sense,  goods  is  used  for  articles  of  merchan¬ 
dise  ;  2  Bla.  Com.  389.  It  has  been  held  in 
Massachusetts  that  promissory  notes  were 
within  the  term  goods  in  the  Statute  of 
Frauds  ;  3  Mete.  Mass.  365;  but  see  24  N. 
II.  484 ;  4  Dudl.  28 ;  so  stock  or  shares  of 
unincorporated  company;  20  Pick.  9;  3  H. 
&  J.  38;  15  Conn.  400;  so,  in  some  cases, 
bank  notes  and  coin ;  2  Stor.  52  ;  5  Mas.  537. 

In  Wills.  In  wills  goods  is  nomen  gene - 
ralissimum,  and,  if  there  is  nothing  to  limit  it, 
will  comprehend  all  the  personal  estate  of  the 
testator,  as  stocks,  bonds,  notes,  money,  plate, 
furniture,  etc.;  1  Atk.  180-182;  2  id.  6 2; 

1  P.  Wms.  267  ;  1  Brown,  Ch.  128;  4 
Russ.  370;  Will.  Ex.  1014;  1  Rop.  Leg. 
250  ;  but  in  general  it  will  be  limited  by  the 
context  of  the  will;  see  2  Belt,  Suppl.  Ves. 
287  ;  1  Chittv,  Pr.  89,  90;  1  Ves.  63  ;  3  id. 
212;  Hamm.  Parties,  182;  1  Yeates,  101; 

2  Dali.  142  ;  Aylifie,  Pand.  296  ;  Weskett, 
Ins.  260;  Sugd.  Vend.  493,  497;  see  1  Jar¬ 
man,  Wills,  751 ;  and  the  articles  Biens, 
Chattels,  Furniture. 

GOODS  AND  CHATTELS.  In  Con¬ 
tracts.  A  term  which  includes  not  only  per¬ 
sonal  property  in  possession,  but  choses  in 
action  and  chattels  real,  as  a  lease  for  years 
of  house  or  land,  or  emblements ;  12  Co.  1 ; 
1  Atk.  182;  Co.  Litt.  118;  1  Russ.  376. 

In  Criminal  Law.  Choses  in  action,  as 
bank  notes,  mortgage  deeds,  and  money,  do 
not  fall  within  the  technical  definition  of 
“goods  and  chattels.”  And  if  described  in 
an  indictment  as  goods  and  chattels,  these 
words  may  be  rejected  as  surplusage  ;  4  Gray, 
416  ;  3  Cox,  Cr.  Cas.  460;  1  Den.  Cr.  Cas. 
450;  1  Dearsl.  &  B.  426  ;  2  Zabr.  207  *,  1 
Leach,  241,  4th  ed.  468.  See  5  Mas.  5S7. 

In  Wills.  If  unrestrained,  these  words 
will  pass  all  personal  property ;  V  ill*  Ex. 
1014  et  seq.  Am.  notes.  See  1  Jarman,  V  ilk, 
751;  Add.  Contr.  31,  201,  912,  914. 

GOODS  SOLD  AND  DELIVERED. 
A  phrase  used  to  designate  the  action  ot  as¬ 
sumpsit  brought  when  the  sale  and  deliver) 
of  goods  furnish  the  cause.  , 

A  sale,  delivery,  and  the  value  of  the  goo  s 
must  be  proved.  See  Assumpsit. 

GOODS,  WARES,  AND  MERCHAN¬ 
DISE.  A  phrase  used  in  the  Statute  ot 
Frauds.  Fixtures  do  not  come  withiu  it ; 
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Tyrwln  959  ;  1  Tyrwh 
C>  i  Growing  crops  of  potatoes,  corn, 

&  •  .  and  other  annual  crops,  are  within  it ; 
tUnP&R  314;  10  B.  &  C.  446;  4  M.  & 
V  347;  contra,  2  Taunt.  38.  See  Addison, 
nf  Vi  32-  2  Dana,  206;  2  Rawle,  161; 
S&C  829;  10  Ad.&E.  753.  As  to 
when  growing  crops  are  part  of  the  realty 
Id  when  personal  property,  see  1  Washb. 
t>  p  3,  Promissory  notes  and  shares  in  an 
incorporated  company,  and,  in  some  cases, 
money  and  bank-notes,  have  been  held  within 

it-  see  2  Parsons,  Contr.  330-382  ;  the  term 
“merchandise”  as  used  in  the  revised  statutes 
of  the  United  States  includes  goods,  wares, 
and  chattels  of  every  description  capable  of 
being  imported ;  R.  S.  §  2766;  Goods  and 
Chattels. 

GOUT.  In  Medical  Jurisprudence. 

An  imflammation  of  the  fibrous  and  ligament¬ 
ous  parts  of  the  joints. 

In  case  of  insurance  on  lives,  when  there  is 
warranty  of  health,  it  seems  that  am  an  sub¬ 
ject  to  the  gout  is  capable  of  being  insured,  if 
he  has  no  sickness  at  the  time  to  make  it  an 
unequal  contract ;  2  Park,  Ins.  650. 

GOVERNMENT  (Lat.  gubernaculum ,  a 
rudder.  The  Romans  compared  the  state  to 
a  vessel,  and  applied  the  term  gubernator, 
helmsman,  to  the  leader  or  actual  ruler  o  a 
state.  From  the  Latin,  this  word  has  passed 
into  most  of  the  modern  European  languages;. 
That  institution  or  aggregate  ot  institutions  } 
which  a  state  makes  and  carries  ou 
rules  of  action  which  are  necessary  e.na 
men  to  live  in  a  social  state,  or  w ^iie 
imposed  upon  the  people  forming  a  s  a  • 

We  understand,  in  modern n^ndependen^so- 
by  state ,  in  its  widest  sense,  an  £ '  d  the 

ciety,  acknowledging  no  ®UP®L  ’  aggregate  of 
term  government ,  that  institute  ®jj  an(j  car- 

institutions  by  which  that  socie  V  necessary 
ries  out  those  rules  of  action  w  or  which  are 

to  enable  men  to  live  in  a  s°cia  » that  society 
imposed  upon  the  people  1  or  authority  of 
by  those  who  possess  the  P  ntis  the  aggregate 
prescribing  them.  ^°^er  fiOCiety.  By 

of  authorities  which  r^e  d  in  modef-n  time  , 

tration ,  again,  we  underh  free  countries, 
and  especially  in  more  °  "in  whose  bands 

negate  Gfttiose  pe  ^  tbe  time-being 


TgVte  of  those  persenm  («* 

ins  of  government  ar  departments)  - 

lief  ministers  or  he***  of  admin^trateon 

ie  terms  state,  gojerr  their  strictiie^inent 
re  not  always  use  its  most  govern- 

overnment  of  a ^etat ,  readj)y  precei  K  .  and 
;ature,  which  is  mo  used  ror  aiways 

lent  has  frequently  bgt  century  al  j:  goVern- 
lie  publicists  of  *J®rnincnt,  or  “  t  political 

ised  the  term  goverin  ged  the  differe^  P 

aent,  when  they  0n  the  oth  administra- 
ocieties  or  state  •  to  this  day,  „  explained- 
aent  is  often  use  ,  hich  it  h‘,a8Sification  of  all 
ion,  in  the  sense  ^ *ftrtlcle  which  have 

,Ve  shall  give  inl  noJJtic*1 

roverninents  a“d ^  this  da?borities  cf  societies, 
listed  and  £  the  institutions, 

aovernments*  tVlCmeclves>  h 

They  are  n  gyett  >vh 
>r  compart¬ 


ment  are  formed  by  agreement,  as,  for  instance, 
when  a  certain  family  is  called  to  rule  over  a 
country,  the  contracting  parties  must  previously 
be  conscious  of  having  authority  to  do  so.  As 
society  originates  with  the  family,  60  does  au¬ 
thority  or  government.  Nowhere  do  men  exist 
without  authority  among  them,  even  though  it 
were  but  in  its  mere  incipiency.  Men  are  forced 
into  this  state  of  things  by  the  fundamental  law 
that  with  them,  and  with  them  alone  of  all 
mammals,  the  period  of  dependence  of  the  young 
upon  its  parents  outlasts  by  many  years  the 
period  of  lactation  ;  so  that,  during  this  period 
of  post-lactational  dependence,  time  and  oppor¬ 
tunity  are  given  for  the  development  of  affection 
and  the  habit  of  obedience  on  the  one  hand,  and 
of  affection  and  authority  on  the  other,  as  well  as 
of  mutual  dependence.  The  family  is  a  society, 
and  expands  into  clusters  of  families,  into  tribes 
and  larger  societies,  collecting  into  communities, 
always  carrying  the  habit  and  necessity  of  au¬ 
thority  and  mutual  support  along  with  them. 
As  men  advance,  the  great  and  pervading  law  of 
mutual  dependence  shows  itself  more  and  more 
clearly,  and  acts  more  and  more  Intensely.  Man 
is  eminently  a  social  being,  not  only  “  “ 

instinctive  love  of  aggregation,  not  only  as  to 
material  necessity  and  security,  but  also  as  to 
mental  and  affectional  development  and  not  only 

“  as' ffSJ 

generation  alter  generaUon  or  aswemy^l 
it,  transmission.  Society  ana  §oyerument 

22  andcontinues  g* j & 
authority  for  representation  in  mak- 

them  nor  had  a  >  necessity  of  government — 
ing  them,  beca“^®  t0  the  nature  of  social  man 

necessary  according  Wttie^nw^  necegsity>  But 

and  to  his  wai  the  institution  from  which 

the  family  is  not  only  the  authority, 

once,  at  a  ^  TPhTfamily  increases  in  Jin¬ 
go  vernment  aros  -  intensity  of  action  as 

portance,  distinctnes  *  a  .  t0  develop  au- 
man  advances,  and  tonunu  ^  gocial  adhe. 

thority,  o^'^hus  ^  witb  reference  to  the 
eiveness,  and  thus  ith  reference  to  the 

aa,lr 

family-  „  ,-c  nn  eminently  social  being,  he 

Although  man  is  intellectually,  and 

is  also  individual,  mm*  ^  individUality  will 
physically ;  and,  life,  he  is  compelled,  by 

endure  even  bey^d‘to  appropriate  and  to  pro- 
bls  ^  imprint  his  individuality  upon 

duce,  andthus  to  n  to  create  property, 

the  material  appropriating  and  pro- 

But  man  is  not  on*  an  being.  He 

during,  he  ls  ais  lwavs  intercommuni- 

always  -J  ^intertwining  of  man  s  m 
cates.  Tin  onpialism  creates  mutual  claims 
dividualism  and thl  necessity  of  rules,  of 
of  protection,  ngb  ,  vidualsand  as  natural 

fiws  :  in  one  word,  as  individuals  an  ire 

members  of  society,  men  P£°  luster  of  men,  no 
government.  No  society,  i  o  for  a  tern- 

individuals  handed  t  „et  without  80Ine  sort  of 
porary  purpose,  can  -  .  up.  Govern- 

government  instantly  sp  aracteristic.  No 
ment  is  natural  to  men  and  ^lthority  esists 
animals  have  a  ffovernme  -  ,sical  8Dhmlssion 
among  them ;  lnstine  j[Ian  alone  has  laws 
alone  exist  among  then-  may  be  djSObeycd. 
which  ought  to  heobeyen  (leveinpment,  pro- 
Expansion,  ^"^^graiion,  violence,  error, 
gross,  relapses,  aism  q{.  lntercommunlca 

superstition,  the  dm j  peculiar  disposition, 
tion,  wealth  and  P  £ion‘of  the  country,  tra- 

temperament,  cuu  & 
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ditional  types,  pride  and  avarice,  knowledge  and 
ignorance,  sagacity  of  individuals,  taste,  activity 
and  sluggishness,  noble  or  criminal  bias,  posi¬ 
tion,  both  geographical  and  chronological, — all 
that  affects  numbers  of  men  affects  their  govern¬ 
ments,  and  an  endless  variety  of  governments 
and  political  societies  has  been  the  consequence  ; 
but,  whatever  form  of  government  may  present 
itself  to  us,  the  fundamental  idea,  however  rudely 
conceived,  is  always  the  protection  of  society  and 
its  members,  security  of  property  and  person, 
the  administration  of  justice  therefor,  and  the 
united  efforts  of  society  to  furnish  the  means  to 
authority  to  carry  out  its  objects, — contribution, 
which,  viewed  as  imposed  by  authority,  is  taxa¬ 
tion.  Those  bands  of  robbers  which  occasionally 
have  risen  in  disintegrating  societies,  as  in  India, 
and  who  merely  robbed  and  devastated,  avow¬ 
ing  that  they  did  not  mean  to  administer  justice 
or  protect  the  people,  form  no  exception, 
although  the  extent  of  their  soldiery  and  the 
periodicity  of  their  raids  caused  them  to  be 
called  governments.  What  little  of  government 
continued  to  exist  wTas  still  the  remnant  of  the 
communal  government  of  the  oppressed  ham¬ 
lets  ;  w  hile  the  robbers  themselves  could  not  exist 
without  a  government  among  themselves. 

Aristotle  classified  governments  according  to 
the  seat  of  supreme  power,  and  he  has  been  gen¬ 
erally  followed  down  to  very  recent  times.  Ac¬ 
cordingly,  wre  had  Monarchy,  that  government 
in  which  the  supreme  powrer  is  vested  in  one 
man,  to  which  wa6  added,  at  a  later  period,  the 
idea  of  hereditariness.  Aristocracy,  the  govern¬ 
ment  in  which  the  supreme  pow  er  is  vested  in 
the  aristoiy  which  does  not  mean,  in  this  case, 
the  best,  but  the  excelling  ones,  the  prominent, 
i.  e.  by  property  aud  influence.  Privilege  i6  its 
characteristic.  Its  corresponding  degenerate  gov¬ 
ernment  is  the  Oligarchy  (from  oligos ,  little,  few) , 
that  government  in  which  supreme  power  is  exer¬ 
cised  by  a  fewr  privileged  ones,  who  generally  have 
arrogated  the  power.  Democracy,  that  govern¬ 
ment  in  which  supreme  power  is  vested  in  the 
people  at  large.  Equality  i6  one  of  its  character¬ 
istics.  Its  degenerate  correspondent  is  the  och¬ 
locracy  (from  ochlos,  the  rabble),  for  which  at 
present  the  barbarous  term  mobocracy  i6  fre¬ 
quently  used. 

But  thi6  classification  was  insufficient  even  at 
the  time  of  Aristotle,  when,  for  instance,  theo¬ 
cracies  existed  ;  nor  is  the  seat  of  supreme  powTer 
the  only  characteristic,  nor,  in  all  respects,  by 
any  means  the  chief  characteristic.  A  royal 
government,  for  instance,  may  be  less  absolute 
than  a  republican  government.  In  order  to 
group  together  the  governments  and  political 
societies  which  have  existed  and  are  still  exist¬ 
ing,  with  philosophical  discrimination,  wre  must 
pay  attention  to  the  chief-power- holder  (whether 
he  be  one  or  wrhether  there  are  many),  to  the 
pervading  spirit  of  the  administration  or  wield¬ 
ing  of  the  power,  to  the  characteristics  of  the 
society  or  the  influencing  interests  of  the  same, 
to  the  limitation  or  entirety  of  public  powrer,  to 
the  peculiar  relations  of  the  citizen  to  the  state. 
Indeed,  every  principle,  relation,  or  condition 
characteristically  influencing  or  shaping  society 
or  government  in  particular  may  furnish  us  with  a 
proper  division.  We  propose,  then,  the  following 

Grouping  of  Political  Societies  a?id  Governments . 

I.  According  to  the  supreme  powrer-holder  or 
the  placing  of  supreme  power,  whether  really 
or  nominally  so. 

The  power-holder  may  be  one,  a  few,  many,  or 
all ;  and  we  have,  accordingly: 

A.  Principalities ,  that  is,  6tates  the  rulers  of 


which  are  set  apart  from  the  ruled  or  in 
herently  differ  from  the  ruled,  as  in  the  case 
of  the  theocracy. 

1.  Monarchy . 

a.  Patriarchy. 

b.  Chieftain  government  (as  our  In- 
dians). 

c •  Sacerdotal  monarchy  (as  the  States 
of  the  Church ;  former  sovereign 
bishoprics).  b 

d.  Kingdom,  or  Principality  proper. 

e .  Theocracy  (Jehovah  was  the  chief 
magistrate  of  the  Israeli  tic  state) 

2.  Dyarchy .  It  exists  in  Siam,  and  exist¬ 

ed  occasionally  in  the  Roman  em¬ 
pire  ;  not  in  Sparta,  because  Sparta 
was  a  republic,  although  her  two 
hereditary  geuerals  were  called 
kings. 

B.  Republic . 

1.  Aristocracy. 

a.  Aristocracy  proper. 

aa .  Aristocracies  which  are  democ¬ 
racies  within  the  body  of  aristo¬ 
crats  (as  the  former  Polish  gov¬ 
ernment). 

bb.  Organic  internal  government  (as 
Venice  formerly). 

b.  Oligarchy. 

c.  Sacerdotal  republic,  or  Hierarchy. 

d.  Plutocracy;  if,  indeed,  we  adopt 
this  term  from  antiquity  for  a  gov¬ 
ernment  in  wThich  it  is  the  principle 
that  the  possessors  of  great  wrealth 
constitute  the  body  of  aristo¬ 
crats. 

2.  Democracy. 

a.  Democracy  proper. 

b.  Ochlocracy  (Mob-rule),  mob  mean¬ 
ing  unorganized  multitude. 

II.  According  to  the  unity  of  public  power,  or 

its  division  and  limitation. 

A.  Unrestricted  power,  or  absolutism. 

1.  According  to  the  form  of  govern¬ 
ment. 

a .  Absolute  monarchy,  or  despotism. 

b.  Absolute  aristocracy  (Venice)  ;  ab¬ 
solute  sacerdotal  aristocracy,  etc. 
etc.  etc. 

c.  Absolute  democracy  (the  govern¬ 
ment  of  the  Agora,  or  market  de¬ 
mocracy). 

2.  According  to  the  organization  of  the 

administration. 

a.  Centralized  absolutism.  Central¬ 
ism,  called  bureaucracy  when  car¬ 
ried  on  by  writing :  at  least,  bureau¬ 
cracy  has  very  rarely  existed,  if 
ever,  without  centralism. 

b .  Provincial  (satraps,  pasha6,  pro- 
consuls). 

B.  According  to  divisions  of  public  power. 

1.  Governments  in  which  the  three  great 
functions  of  public  powrcr  are  separate, 
viz.,  the  legislative,  executive,  judi¬ 
ciary.  If  a  distinct  term  contradistin¬ 
guished  to  centralism  be  w  anted,  we 
might  call  these  co-operative  govern¬ 
ments. 

2.  Governments  in  which  these  branches 
are  not  strictly  separate,  as,  for  in¬ 
stance,  in  our  government,  but  which 
are  nevertheless  not  centralized  efovern- 
ments ;  as  Republican  Rome,  Athens, 
and  several  modern  kingdoms. 

C.  Institutional  government. 

1.  Institutional  government  comprehend¬ 
ing  the  whole,  or  constitutional  govern¬ 
ment. 
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a  Deputative  government. 
b.  Representative  government. 
aa.  Bicameral. 
bb.  Unicameral. 

2  Local  self-government.  SeeV.  We  do 
not  believe  that  any  substantial  self- 
government  can  exist  without  an  insti¬ 
tutional  character  and  subordinate 
self-governments.  It  can  exist  only 
under  an  institutional  government  (6ee 
Lieber’8  Civil  Liberty  and  Self-Govcrn 
ment,  under  “  Institution  ”). 

D  Whether  the  state  is  the  substantive  or  the 
means,  or  whether  the  principle  of  socialism 
or  individualism  preponderates. 

1.  Socialism,  that  state  of  society  in  which 
the  socialist  principle  prevails,  or  in 
which  government  considers  itself  the 
substantive ;  the  ancient  states  absorb¬ 
ing  the  individual  or  making  citizen¬ 
ship  the  highest  phase  of  humanity ; 
absolutism  of  LouteXIV.  Indeed,  all 
modern  absolutism  is  socialistic. 

2.  Individualism,  that  system  in  which  the 
6tate  remains  acknowledged  a  means, 
and  the  individual  the  substantive; 
where  primary  claims,  that  is,  rights, 
are  felt  to  exist,  for  the  obtaining  and 
protection  of  which  the  government  is 
established,— the  government,  or  even 
society,  which  must  not  attempt  to  ao- 
sorb  the  individual.  The  individual  is 
immortal,  and  will  be  oi  another 
world ;  the  state  is  neither. 

III.  According  to  the  descent  or  transfer 
preme  power. 

A.  Hereditary  governments. 

Monarchies. 

Aristocracies. 

Hierarchies,  etc 

B.  Elective. 

Monarchies. 

Aristocracies. 

C.  Hereditary  —  elective- goveroments^he 

rulers  of  wjiich  are  chosen 


Russian 


cessor;  as  occasionally  tne  ^  theoryy  Bona 
the  Chinese,  the  Russian,  m 
parte  when  consul  iot *  J  •  uprcme  power, 
IV.  According  to  the  origin  oi 

real  or  theoretical.  primordial  charac  e 
A.  According  to  the 


power 


x' 

0?*Jof  society,  proclaiming  that 

..  SSSSliK 


he  a  a  time 

fon  the  f^^nrtituttonlfgSv: 

b.  ^  sovereignty)- 

B.  Del^^redV^city  governments. 

1.  G ^lft^jj1ftrtcr‘-‘  c0mpanies,  as  the  former 
£  Oim^ast  India  Compauy- 


c.  Proprietary  governments. 

2.  Vice-Royalties ;  aB  Egypt,  and,  for¬ 
merly,  Algiers. 

3.  Colonial  government  with  constitution 
and  high  amount  of  self-government, 
— a  government  of  great  importance  in 
modern  history. 

V.  Constitutions.  (To  avoid  too  many  sub¬ 
divisions,  this  subject  has  been  treated  here 
separately.  See  II.) 

Constitutions,  the  fundamental  laws  on  which 
governments  rest,  and  which  determine  the  re¬ 
lation  in  which  the  citizen  stands  to  the  govern¬ 
ment,  as  well  as  each  portion  of  the  government 
to  the  whole,  and  which  therefore  give  feature 
to  the  political  society,  may  be  : 

A.  As  to  their  origin. 

1.  Accumulative ;  as  the  constitutions  of 
England  or  Republican  Rome. 

2.  Enacted  constitutions  (generally,  but 

not  philosophically,  called  written  con¬ 
stitutions).  , 

a.  Octroyed  constitutions  (as  the 
French,  by  Louis  XVIII.). 

b.  Enacted  by  the  people,  as  our  con¬ 
stitutions.  [“  We  the  people  char¬ 
ter  governments  ;  formerly  govern¬ 
ments  chartered  the  liberties  of  the 

people.”]  .  .  , 

3  Pacts  between  two  parties,  contracts, 

*  as  Magna  Charta,  and  most  charters  in 
the  Middle  Ages.  The  medieval  rule 
was  that  as  much  freedom  was  enjoyed 
as  it  was  possible  to  conquer,  expug - 
nare  in  the  true  sense. 

■r  A  r  to  extent  or  uniformity. 

1  Broadcast  over  the  land.  We  may  call 
them  national  constitutions,  P°Pul* 
constitutions,  constitutions  for  the 

2  Special  charters.  Chartered,  aecumu- 
2-  Sed  and  varying  franchises,  medieval 

?Seeaanicle  Constitution  in  the  Ency- 
clopsedia  Americana.) 

VI  As  to  the  extent  and  comprehension  of  the 

chief  government. 

A-  ^ * 1 C om mercial "govern ment ;  one  of  the 
1<  flH  in  Asia,  and  that  into  which  Asiatic 
society  relapses,  as  the  only  remaining 
element,  when  barbarous  conquerors 
destroy  all  bonds  which  can  be  torn  by 
them. 

2.  Tribal  government. 

a.  Stationary. 

b.  Nomadic.  We  mention  the  noma¬ 
dic  government  under  the  tribal 
government,  because  no  other  gov¬ 
ernment  has  been  nomadic,  except 
the  patriarchal  government,  which 
indeed  is  the  incipiency  of  the  tribal 
government. 

3.  City  government  (that  is,  city-states ; 

as  all  free  states  of  antiquity,  and  as 
the  Hanseatic  governments  in  modern 
times).  ,  _  , 

4.  Government  of  the  Medieval  Orders  ex¬ 
tending  over  portions  of  societies  far 
apart;  as  tlie  Templars,  Teutonic 
Knights,  Knights  of  St.John,  Political 
societies  without  necessary  territory,  al- 
though  they  had  always  landed  prop- 
ertv. 

5.  National  states ;  that  Is,  populous  po¬ 
litical  societies  spreading  over  an  exten¬ 
sive  and  cohesive  territory  beyond  the 
limits  of  a  city. 
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B.  Coi^ederacies. 

1.  'As  to  admission  of  members,  or  exten¬ 
sion. 

#  a .  Closed,  as  the  Amphictyonic  coun¬ 

cil,  Germany. 

6.  Open,  as  ours. 

2.  As  to  the  federal  character,  or  the  char¬ 

acter  of  the  members,  as  states. 

а.  Leagues. 

aa .  Tribal  confederacies;  fre¬ 
quently  observed  in  Asia ; 
generally  of  a  loose  character. 
66.  City  leagues :  as  the  Hanseatic 
League,  the  Lombard  League. 
cc.  Congress  of  deputies,  voting 
by  states  and  according  to  in¬ 
struction  ;  as  the  Netherlands 
republic  and  our  Articles  of 
Confederation,  Germanic  Con¬ 
federation. 

dd.  Present  “state  system  of  Eu¬ 
rope’  ’  (with  constant  con¬ 
gresses,  if  we  may  call  this 
“system,”  a  federative  govern¬ 
ment  in  its  incipiency). 

б.  Confederacies  proper,  with  national 
congress. 

aa,  With  ecclesice  or  democratic 
congress  (Achaean  League). 
66.  With  representative  national 
congress,  as  ours. 

C.  Mere  agglomerations  of  one  ruler. 

1.  As  the  early  Asiatic  monarchies,  or 
Turkey. 

2.  Several  crowns  in  one  head ;  as  Austria, 
Sweden,  Denmark. 

VII.  As  to  the  construction  of  society,  the  title 
of  property  and  allegiance. 

A.  As  to  the  classes  of  society. 

1.  Castes,  hereditarily  dividing  the  whole 
population,  according  to  occupations 
and  privileges.  India,  ancient  Egypt. 

2.  Special  castes. 

а.  Government  with  privileged  classes 
or  caste ;  nobility 

б.  Government  with  degraded  or  op¬ 
pressed  ca6te ;  slavery. 

c .  Governments  founded  on  equality 
of  citizens  (the  uniform  tendency 
of  modern  civilization). 

B.  As  to  property  and  production. 

1.  Communism. 

2.  Individualism. 

C.  As  to  allegiance. 

1.  Plain,  direct;  as  in  unitary  govern¬ 
ments. 

2.  Varied ;  as  in  national  confederacies. 

3.  Graduated  or  encapsulated ;  as  in  the 
feudal  system,  or  as  in  the  case  with 
the  serf. 

D.  Governments  are  occasionally  called  accord¬ 
ing  to  the  prevailing  interest  or  classes ;  as 

Military  states ;  for  instance,  Prussia 
under  Frederick  II. 

Maritime  state. 

Commercial. 

Agricultural. 

Manufacturing 
Ecclesiastical,  etc. 

VIII.  According  to  simplicity  or  complexity,  a6 
in  all  other  spheres,  we  have — 

A.  Simple  governments  (formerly  called  pure; 
as  pure  democracy). 

B.  Complex  governments,  formerly  called 
mixed.  All  organism  is  complex. 

GRACE,  DAYS  OF.  See  Days  of 
Grace. 


GRADUS  (Lat.  a  step).  A  measure  of 
space.  Vicat,  Yoc.  Jur.  A  degree  of  rela¬ 
tionship  (distantia  coqnatorum ).  Heineccins 
Elem.  Jur.  Civ.  §  153;  Bracton,  fol.  134* 
374  ;  Fleta,  lib.  6,  c.  2,  §  1,  lib.  4,  c.  17,  §  4! 

A  step  or  degree  generally :  e.  g.  gradus 
honorum ,  degrees  of  honor.  Vicat,  v  oc.  Jur. 
A  pulpit ;  a  year ;  a  generation.  Du  Can^e. 

A  port ;  any  place  where  a  vessel  canlbe 
brought  to  land.  Du  Cange. 

GRAFFER  (Fr.  gre flier,  a  clerk,  or  pro- 
thonotary).  A  notary  or  scrivener.  See  stat. 
5  Hen.  VIII.  c.  1. 

GRAFFIUM.  A  register;  a  leger-book 
or  cartulary  of  deeds  and  evidences.  1  Annal. 
Eccles.  Menevensio,  apud  Angl.  Sacr.  653. 

GRAFIO.  A  baron,  inferior  to  a  count. 

1  Marten,  Anecd.  Collect.  13.  A  fiscal  judge. 
An  advocate.  Gregor.  Turon,  1.1 ,  de  Mirac. 
c.  33  ;  Spelman,  Gloss.  ;  Cowel.  For  vari¬ 
ous  derivations,  see  Du  Cange. 

GRAFT.  In  Equity.  A  term  used  to 
designate  the  right  of  a  mortgagee  in  premises 
to  which  the  mortgagor  at  the  time  of  making 
the  mortgage  had  an  imperfect  title,  but  who 
afterwards  obtained  a  good  title.  In  this  case 
the  new  mortgage  is  considered  a  graft  into 
the  old  stock,  and  as  arising  in  consideration 
of  the  former  title;  1  Ball  &  B.  40,  46,  57  ; 

1  Pow.  Mort.  190.  See  9  Mass.  34.  The 
same  principle  has  obtained  by  legislative  en¬ 
actment  in  Louisiana.  If  a  person  contract¬ 
ing  an  obligation  towards  another,  says  the 
Civil  Code,  art.  3271,  grants  a  mortgage  on 
property  of  which  he  is  not  then  the  owner, 
this  mortgage  shall  be  valid  if  the  debtor 
should  ever  require  the  ownership  of  the  pro¬ 
perty,  by  whatever  right. 

OH  AIN,  The  twenty- fourth  part  of  a 
pennyweight. 

For  scientific  purposes  the  grain  only  is  used, 
and  sets  of  weights  are  constructed  in  decimal 
progression,  from  ten  thousand  grains  to  one- 
hundredth  of  a  grain. 

Wheat,  rye,  barley,  or  Indian  corn  sown 
in  the  ground.  It  may  include  millet  and 
oats;  34  Ga.  455;  29  N.  J.  L.  357.  See 
Away-Going  Crop. 

GRAINAGE.  In  English  Law.  The 

name  of  fin  ancient  duty  collected  in  London, 
consisting  of  one-twentieth  part  of  the  salt 
imported  into  that  city. 

GRAMME.  The  French  unit  of  weight. 
The  gramme  is  the  weight  of  a  cubic  centi¬ 
metre  of  distilled  water  at  the  temperature  of 
4°  C.  It  is  equal  to  15.4341  grains  troy,  or 
5.6481  drachms  avoirdupois. 

GRAND  ASSIZE.  An  extraordinary 
trial  by  jury,  instituted  by  Henry  II.,  by  way 
of  alternative  offered  to  the  choice  of  the  ten¬ 
ant  or  defendant  in  a  writ  of  right,  instead  of 
the  barbarous  custom  of  trial  by  battel.  For 
this  purpose  a  writ  de  magna  assiza  eliganda 
was  directed  to  the  sheriff*  to  return  four 
knights,  who  were  to  choose  twelve  other 
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Vhts  to  be  joined  -with  themselves;  and 
K  sixteen  formed  the  grand  assize,  or 
tD  \  j.iny  to  try  the  right  between  the  par- 
?ea.  q  gia  Com.  351.  Abolished  by  3  and 
Jwm.  IV.  c.  42. 

GRAND  BILL  OF  SALE.  In  English 
Law.  The  name  of  an  instrument  used  for 
the  transfer  of  a  ship  while  she  is  at  sea.  _  See 
Bill  of  Sale;  7  Mart.  La.  318;  3  Kent, 
133. 

GRAND  CAPE.  In  English  Law.  A 

writ  judicial  which  lieth  when  a  man  has 
brought  a  praecipe  quod  reddat,  of  a  thing 
that  toucheth  plea  of  lands,  and  the  tenant 
makes  default  on  the  day  given  him  in  the 
writ  original,  then  this  writ  shall  go  for  the 
king,  to  take  the  land  into  the  king’s  hands, 
amfif  he  comes  not  at  the  day  given  him  by 
the  grand  cape ,  he  has  lost  his  lands.  Old 
N.  B.  fol.  161,  162 ;  Regist.  Judic.  fol.  2  5; 
Braeton,  lib.  5,  tr.  3,  cap.  1,  nu.  4,  5,  6.  So 
called  because  its  Latin  form  began  with  the 
word  cape,  1 4  take  thou,”  and  because  it  had 
more  words  than  the  petit  cape ,  or  because 
petit  cape  summons  to  answer  for  default 
only.  Petit  cape  issues  after  appearance  to 
the  original  writ,  grand  cape  before.  These 
writs  have  long  been  abolished. 

GRAND  COUTUMIER.  Two  collec¬ 
tions  of  laws  bore  this  title.  One,  also  calle 
the  Coutumier  of  France,  is  a  collection 
the  customs,  usages,  and  forms  of  practice 
which  had  been  used  from  time  immemorial 
in  France;  the  other,  called  the  Coutumier 
de  Normandie  (which  indeed,  with  some 

alterations,  made  a  part  ot  the  former),  < 
composed,  about  the  fourteenth  ot  cni  \  ” 

A.  D.  1229,  and  is  a  collection  of  theNorman 
laws,  not  as  they  stood  at  tie  c  '1  SOIUe 
England  by  William  the  Conquer  ’  vjgjong 
time  afterwards,  and  contains  m.  -  P  or 

probably  borrowed  from  the  o  c°6.  rphe 
Saxon  laws.  Hale,  Hist.  Com.^  not’esby  Wil- 
work  was  reprinted  in  1«»  j  glands  are 

liam  L.  De  Gruchy.  The  Channe  ^  ^ 

still  for  the  most  part  g°v?”*h  Com.  100. 
customs  of  Normandy;  I  practice. 

GRAND  DAYS.  *n  are  solemnly 

Those  days  in  the  term  chancery,  viz. : 
kept  in  the  inns  of  Term,  Ascension- 

Candlemas-day  m  H“a  yJohn  the  Baptist  s 

day  in  Easter  Term,  St,  gaints  day  m 

day  in  Trinity  Term,  a,1<  are  dies  non-jurx- 
Michaelmas  Term,  „nd  are  act  apart 

days,  which 

a.. -hi. i» -"St;  »fn^iSddr- 

aerthan  ord.h  extensive 

^  w#  .  kind  ot  °  i  vetli  cape,  ex- 
An  ufwrits  °f  ^  and  Chattels  of  the 
than  the  the  g®  the  country  ;  T.  L. ; 

tending  to  ‘.nCd  Witmn 


GRAND  JURY.  In  Practice.  A  body 

01  tmin  t»nr icmfmr.  i.  1  .1  «  » 
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party 
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men,  consisting  ol  not  less  than  twelve  nor 
more  than  twenty-tour,  respectively  returned 
b)  the  sheriff  of  every  county  to  every  session 
ot  the  peace,  oyer  and  terminer,  and  general 
gaol  delivery,  to  whom  indictments  are  pre¬ 
ferred.  4  Bla.  Com.  302;  1  Chitty,  Cr. 
Law,  310,  311;  1  Jur.  Soc.  Papers. 

There  is  reason  to  believe  that  this  institution 
existed  among  the  Saxons.  Crabb,  Eng.  Law, 
35.  By  the  constitution  of  Clarendon,  enacted 
10  Hen.  II.  (a.d.  1164),  it  is  provided  that  “if 
such  men  were  suspected  whom  none  wished  or 
dared  to  accuse,  the  sheriff,  being  thereto  re¬ 
quired  by  the  bishop,  should  swear  twelve  men 
of  the  neighborhood,  or  village,  to  declare  the 
truth  ”  respecting  6uch  supposed  crime,  the 
jurors  being  summoned  as  witnesses  or  accusers 
rather  than  judges.  It  seems  to  be  pretty  certain 
that  this  statute  either  established  grand  juries, 
if  this  institution  did  not  exist  before,  or  re¬ 
organized  them  if  they  already  existed.  1 
Spence,  Eq.  Jur.  63. 

Of  the  organization  of  the  grand  jury. 

The  law  requires  that  twenty-four  citizens 

shall  be  summoned  to  attend  on  the  grand 

jury  ;  but  in  practice  not  more,  than  twenty- 

three  are  sworn,  because  ot  the  inconvenience 

which  might  arise  of  having  twelve,  who  are 

sufficient  To  find  a  true  bill,  opposed  to  other 

twelve  who  might  be  against  it ;  2  Hale,  i  1. 

Cr.  161;  6  Ad.  &  E.  236;  2  Carnes  98. 

The  number  of  jurors  is  a  matter  of  local 

regulations.  In  Massachusetts  it  is  to  be  not 

less  than  thirteen  nor  more  than  twenty-three, 

2  Cush.  149  ;  in  Mississippi  and l  South  Caro- 

liivi  not  less  than  twelve;  15  Miss.  08 ,  oJ 

id  ’356  -  11  Rich.  581;  in  California,  not 

\t  A  seventeen ;  6  C.1  *14; 

nnt  less  than  thirteen ;  6  Ttx.  99.  Ai 

iection  to  the  competency  of  a  grand  juror 

J  f  up  raised  before  the  general  issue ,  30 
must  be  raisea  ^  ^  ^  ^  Rep.  478 ; 

Whurt  Cr.  Pl.’§  350.  It  has  been  held  that 
an  objection  comes  too  late  after  the  jury  has 
v  „  imnanelled  and  sworn;  9  Mass.  110, 

3' Weil.  «4  i.  •>«»  «'» 

ties  are  conflicting;  see  contra,  12  R.  I.  §  4J-  , 
s  c  34  Am.  Rep.  704,  n. 

S  Bein<T  called  into  the  jury-box,  they  are 
usually  permitted  to  select  a  foreman,  whom 
the  court  appoints;  but  the  court  may  exercise 
the  ri<Tht  to  nominate  one  for  them.  The 
foreman  then  takes  the  following  oath  or 
affirmation,  namely  :  “  Y on,  A.  B-,  as  tore 

man  of  this  inquest  for  the  body  of  the 

JJf . _ ,  do  swear  (or  affirm)  that  you  will 

diligently  inquire,  and  true  presentment  make, 
of  Till  such  articles,  matters,  and  things  as 
shall  be  given  you  in  charge,  or  otherwise 
come  to  your  knowledge,  touching  the  pi  esen 
service;  the  commonwealth’s  counsel,  your 
fellows’,  and  your  own,  you  shall  keep  secret , 
you  shall  present  no  one  for  envy,  hatred,  or 
malice ;  nor  shall  you  leave  any  one  unP^  ‘ 
sented  for  fear,  favor,  affection,  hope  of  re¬ 
ward  or  gain,  but  shall  present  all  things 
truly,  as  they  come  to  your  knowledge,  ac¬ 
cording  to  the  best  of  your  understanding. 
So  help  you  God.”  It  will  be  preceded  that 
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this  oath  contains  the  substance  of  the  duties 
of  the  grand  jury.  The  foreman  having  been 
sworn  or  affirmed,  the  other  grand  jurors  are 
sworn  or  affirmed  according  to  this  formula: — 
“You  and  each  of  you  do  swear  (or  affirm) 
that  the  same  oath  (or  affirmation)  which 
your  foreman  has  taken  on  his  part,  you  and 
every  one  of  you  shall  well  and  truly  observe 
on  your  part.”  Being  so  sworn  or  affirmed, 
and  having  received  the  charge  of  the  court, 
the  grand  jury  are  organized,  and  may  pro¬ 
ceed  to  the  room  provided  for  them,  to  trans- 
act  the  business  which  may  be  laid  before 
them.  2  Burr.  1088 ;  Bacon,  Abr.  Juries , 
A.  See  12  Tex.  210.  The  grand  jury  con¬ 
stitute  a  regular  body  until  discharged  by  the 
court,  or  by  operation  of  law,  as  where  they 
cannot  continue,  by  virtue  of  an  act  of  assem¬ 
bly,  beyond  a  certain  day.  But  although 
they  have  been  formally  discharged  by  the 
court,  if  they  have  not  separated,  they  may  be 
called  back  and  fresh  bills  be  submitted  to 
them  ;  9  C.  &  P.  43. 

The  jurisdiction  of  the  grand  jury  is  co¬ 
extensive  with  that  of  the  court  for  which 
they  inquire,  both  as  to  the  offences  triable 
there  and  the  territory  over  which  such  court 
has  jurisdiction. 

The  mode  of  doing  business.  The  fore¬ 
man  acts  as  president,  and  the  jury  usually 
appoint  one  of  their  number  to  perform  the 
duties  of  secretary.  No  records  are  to  be 
kept  of  the  acts  of  the  grand  jury,  except  for 
their  own  use,  because  their  proceedings  are 
to  be  secret.  Bills  of  indictment  against  of¬ 
fenders  are  then  supplied  by  the  attorney- 
general,  or  other  officer  representing  govern¬ 
ment.  See  11  Ind.  473;  Hempst.  176;  2 
Blatchf.  435.  On  these  bills  are  indorsed  the 
names  of  the  witnesses  by  whose  testimony 
they  are  supported.  The  jury  are  also  re¬ 
quired  to  make  true  presentment  of  all  such 
matters  as  have  otherwise  come  to  their 
knowledge.  These  presentments,  which  are 
technically  so  called,  are,  in  practice,  usually 
made  at  the  close  of  the  session  of  the  grand 
jury,  and  include  offences  of  which  they  have 
personal  knowledge  :  they  should  name  the 
authors  of  the  offences,  with  a  view  to  in¬ 
dictment.  The  witnesses  in  support  of  a  bill 
are  to  be  examined  in  all  cases  under  oath, 
even  when  members  of  the  jury  itself  testify, 
— as  they  may  do. 

I  welve  at  least  must  concur  in  order  to  the 
finding  of  a  true  bill,  or  the  bill  must  be  ig¬ 
nored  ;  6  Cal.  214.  When  a  defendant  is  to 
be  put  upon  trial,  the  foreman  must  write  on 
the  back  of  the  indictment,  “A  true  bill  ” 
sign  his  name  as  foreman,  and  date  the  time 
of  finding.  On  the  contrary,  where  there  is 
not  sufficient  evidence  to  authorize  the  finding 
of  the  bill,  the  jury  return  that  they  are  i<£ 
norant  whether  the  person  accused  committed 
the  offence  charged  in  the  bill,  which  is  ex¬ 
pressed  by  the  foreman  indorsing  on  the  bill 
“Ignoramus,”  “Not  a  true  bill,”  or  similar 
words,  signing  his  name  as  before,  and  dating 
the  indorsement. 


A  grand  jury  cannot  indict  without  a  pre¬ 
vious  prosecution  before  a  magistrate  ;  except 
in  offences  of  public  notoriety,  such  as  are 
within  their  own  knowledge,  or  are  mven 
them  in  charge  by  the  court,  or  are  sent  to 
them  by  the  prosecuting  officer  of  the  com¬ 
monwealth;  Whart.  Cr.  PI.  &  Pr.  S  338-  67 
Penn.  30.  1 

Asto  thewitnesses ,  and  the  power  of  the  jury 
over  them.  The  jury  are  to  examine  all  the 
witnesses  in  support  of  the  bill,  or  enough  of 
them  to  satisfy  themselves  of  the  propriety 
of  putting  the  accused  on  trial,  but  none  in 
tavor  of  the  accused.  The  jury  are  the  sole 
judges  of  the  credit  and  confidence  to  which  a 
witness  before  them  is  entitled.  It  is  decided 
that  when  a  witness,  duly  summoned,  appears 
before  the  grand  jury,  but  refuses  to  be  sworn, 
and  behaves  in  a  disrespectful  manner  towards 
the  jury,  they  may  lawfully  require  the  officer 
in  attendance  upon  them  to  take  the  witness 
before  the  court,  in  order  to  obtain  its  aid  and 
direction  in  the  matter;  8  Cush.  338 ;  14 
Ala.  n.  8.  450.  Such  a  refusal,  it  seems,  is 
considered  a  contempt;  14  Ala.  n.  s.  450; 
but  the  governor  of  a  state  is  exempt  from 
the  powers  of  subpoena ,  and  this  immunity 
extends  to  his  official  subordinates;  81  Penn. 
433. 

Of  the  secrecy  to  be  observed.  This  ex¬ 
tends  to  the  vote  given  in  any  case,  to  the 
evidence  delivered  by  witnesses,  and  to  the 
communications  of  the  jurors  to  each  other: 
the  disclosure  of  these  facts,  unless  under 
the  sanction  of  law,  would  render  the  im¬ 
prudent  juror  who  should  make  them  public 
liable  to  punishment.  Giving  intelligence  to 
a  defendant  that  a  bill  has  been  found  against 
him,  to  enable  him  to  escape,  is  so  obviously 
wrong  that  no  one  can  for  a  moment  doubt 
its  being  criminal.  The  grand  juror  who 
should  be  guilty  of  this  offence  might,  upon 
conviction,  be  fined  and  imprisoned.  The 
duration  of  the  secrecy  depends  upon  the 
articular  circumstances  of  each  case ;  20 
lo.  326.  In  a  case,  for  example,  where  a 
witness  swears  to  a  fact  in  open  court,  on  the 
trial,  directly  in  opposition  to  what  he  swore 
before  the  grand  jury,  there  can  be  no  doubt 
that  the  injunction  of  secrecy,  as  far  as  re¬ 
gards  this  evidence,  would  be  at  an  end,  and 
the  grand  jurors  might  be  sworn  to  testify 
what  this  witness  swore  to  in  the  grand  jury's 
room,  in  order  that  the  witness  might  be 
rosecuted  for  perjury;  2  Russ.  Cr.  616;  4 
le.  439  :  but  see  contra ,  2  Halst.  347  ;  1  C. 
&  K.  519.  See  Indictment;  Pkesent- 
ment;  Charge. 

GRAND  LARCENY.  In  Criminal 
kaw.  By  the  English  law  simple  larceny 
was  divided  into  grand  and  petit :  the  former 
was  committed  by  the  stealing  of  property 
exceeding  twelve  pence  in  value ;  the  latter, 
when  the  property  was  of  the  value  of  twelve 
pence  or  under.  This  distinction  was  abol¬ 
ished  in  England  in  the  reign  of  George  IV., 
and  is  recognized  by  only  a  few  of  the  United 
States.  Grand  larceny  was  a  capital  offence, 
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but  clergyable  unless  attended  with  certain 
aocrravations.  Petty  larceny  was  punishable 
with  whipping,  “or  some  such  corporal  pun¬ 
ishment  less  than  death and,  being  a 
felony,  it  was  subject  to  forfeiture,  whether 
upon  conviction  or  flight.  See  Larceny. 

GRAND  SERJEANTY.  In  English 
Law.  A  species  of  tenure  in  cayite ,  by  cer¬ 
tain  personal  and  honorable  services  to  the 
king,  called  grand  in  respect  of  the  honor  of 
so  serving  the  king.  Instances  of  such  ser¬ 
vices  are,  the  carrying  of  the  king’s  banner, 
performing  some  service  at  his  coronation, 
etc.  The  honorable  parts  of  this  tenure  were 
retained  and  its  oppressive  incidents  swept 
away  by  stat.  12  Car.  II.  c.  24 ;  Termes  de 
laLey;  2  Bla.  Com.  73  ;  1  Steph.  Com.  198. 

GRANDCHILDREN.  The  children  of 
one’s  children.  Sometimes  these  may  claim 
bequests  given  in  a  will  to  children  ;  though, 
in  general,  they  can  make  no  such  claim  5  6 
Co.  16. 


The  term  grandchildren  has  been  held  to  in¬ 
clude  great-grandchildren ;  2  Eden,  194;  but, 
contra,  3  Barb.  Ch.  488,  505  ;  3  N.  Y.  538. 

Sec  Child  ;  Construction. 

GRANDFATHER.  The  father  of  one’s 
father  or  mother.  The  father’s  father  is 


illed  the  paternal  grandfather ;  the  mother’ 
ither  is  the  maternal  grandfather. 

GRANDMOTHER.  The  mother  of  one’s 
ither  or  mother.  The  father’s  mother  is 
died  the  paternal  grandmother ;  the  mo- 
ler’s  mother  is  the  maternal  grandmother. 
GRANT.  A  generic  term  applicable  to 
11  transfers  of  real  property.  3  W  as  1  . 

'•  181,  353.  , .  .  .  h_ 

A  transfer  by  deed  of  that  winch  cannot  be 

massed  by  livery.  Will.  R-  P-  1’ent  'under 
An  act  evidenced  by  letters  i 
he  great  seal,  granting  something 
ing  to  a  subject.  Cruise,  Dig. 

A  technical  term  made  u.  transfer.  3 
onveyance  of  lauds  to  oN8Truction. 

Washb.  R.  P.  378-380.  war- 

It  was  formerly  construe  statute  8  &  9 

anty,  but  iu  England,  uuuer  any  covenant, 
7ict.  c.  106,  s.  4,  it  does  not  imp  ^  of  any  act 
ixcept  so  far  as  it  may  do  6  .,  fu.ir  in  New  York 

>f  parliament.  The  law  >s  sim  y  140  and  the 
md  Maine ;  59  Me.  established  in  .tins 

loctrine  seems  imply  a  "leases 

country  that  d  d  estates,  axid  i  [ 

onveyauces  of  1^  warranty ,t>  theword8 
loes  not  itself  1  A rived  rather  fro  34 

Sta^BuVU  ***  BX  36;  4  Wend. 

S» 

corporeal  nf  ‘nds  everyth  «nd  now  applied 
term  compiM*  to  anoti  ,  g  &  Viet.  c  10O, 
passed  from  q{  p,-ope  JY  wor(]s  in  a  feotf- 

to  every  spec  „e  of  1  ,  ut  little  from  a  feoff- 
6.  3.  Graf  *  ?ant  dgg»  ®atter ;  for  the  opera- 
ment ;  aim  *  ti,c  stt  “Lnts  are  dedi  et  eoncessi , 

A  e™1  °f  r«““- 

,lv<-  „iveiv  aP  _4 6 
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fl’ll} ,  or  of  all  a  man’s  interest  in  any  subject 
matter,  is  generally  called  an  assignment. 

Incorporeal  rights  are  said  to  lie  in  grant,  and 
not  iu  livery ;  for,  existing  only  in  idea,  in  con¬ 
templation  ol  law ,  they  cannot  be  transferred  by 
livery  of  possession.  Of  course,  at  common  law, 
a  conveyance  in  writing  was  necessary  :  hence 
they  are  said  to  be  in  grant,  and  to  pass  by  the 
delivery  of  the  deed. 

By  the  word  grant,  in  a  treaty,  is  meant  not 
only  a  formal  grant,  but  any  concession,  warrant, 
order,  or  permission  to  survey,  possess,  or  settle, 
whether  written  or  parol,  express,  or  presumed 
from  possession.  Such  a  grant  may  be  made  by 
law,  as  well  as  by  a  patent  pursuant  to  a  law  ;  12 
Pet.  410.  See  9  Ad.  &  E.  532  ;  5  Mass.  472  ;  9 
Pick.  80. 


Office  grant  applies  to  conveyances  made 
by  some  officer  of  the  law  to  effect  certain 
purposes  where  the  owner  is  either  unwilling 
or  unable  to  execute  the  requisite  deeds  to 
pass  the  title. 

Private  grant  is  a  grant  by  the  deed  of  a 
private  person. 

Public  grant  is  the  mode  and  act  of  cre¬ 
ating  a  title  in  an  individual  to  lands  which 
had 'previously  belonged  to  the  government. 

The  public  lands  of  the  United  States  and 
of  the  various  states  have  been  to  a  great  ex¬ 
tent  conveyed  by  deeds  or  patents  issued  in 
virtue  of  general  laws;  but  many  specific 
grants  have  also  been  made,  and  were  the 
usual  method  of  transfer  during  the  colonial 
period.  See  3  Washb.  R.  P.  181-208;  4 
Kent,  450,  494;  8  Wheat.  543;  6  Pet.  548; 


16  id.  367. 

Uninterrupted  possession  of  land  for  a  period 
nf  twenty  years  or  upward,  has  been  often  held 
?„  raise  a  presumption  of  a  grant  from  the  state  ; 

?&1.)  Sfl  ;»«•:«»  i  4  DCT-  *  B- «- 

OJ.1  •  (5  Pet.  498  ;  3  Head.  432. 


Among  the  modes  of  conveyance  included 
under  oiltce  grant  are  levies  and  sales  to  satisfy 
execution  creditors,  sales  by  order  or  decree 
of  a  court  of  chancery,  sales  by  order  or 
license  of  court,  sales  for  non-payment  of 
taxes  and  the  like.  See  Blackw.  Tax,  Title 
passim ;  3  Washb.  R.  P.  208-231. 

The  term  grant  is  applied  in  Scotland  to  origi¬ 
nal  disposition  of  land,  as  when  a  lord  grants 
laud  to  his  tenants  ;  and  to  gratuitous  deeds  ;  in 
the  latter  case  the  donor  is  said  to  grant  the  deed, 
an  expression  unknown  in  English  law  ;  Moz. 


<fc  W. 


With  regard  to  private  grants,  see  Deed. 


grant,  bargain,  and  sell. 

Words  used  in  instruments  of  conveyance  of 
real  estate.  See  Constuction  ;  8  Barb. 
463;  32  Me.  329;  1  T.  B.  Monr.  30;  1 

Conn.  79;  5  Tenn.  124;  2  Binn.  95;  11  S. 
&  R.  109  ;  1  Mo.  576  ;  1  Murph.  343. 

GRANTEE.  He  to  whom  a  grant  is 
made. 

GRANTOR.  He  by  whom  a  grant  is 
made. 

GRASSHEARTH.  In  Old  English 
Law.  The  name  of  an  ancient  customary 
service  of  tenants’  doing  one  day’s  work  for 
their  landlord. 
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GRATIFICATION.  A  reward  given 
voluntarily  for  some  service  or  benefit  ren¬ 
dered,  without  being  requested  so  to  do,  either 
expressly  or  by  implication. 

GRATIS  (Lat.).  Without  reward  or  con¬ 
sideration. 

When  a  bailee  undertakes  to  perform  some 
act  or  work  gratis ,  he  is  answerable  for  his 
gross  negligence  if  any  loss  should  be  sus¬ 
tained  in  consequence  of  it ;  but  a  distinction 
exists  between  non-feasance  and  misfeasance, 
— between  a  total  omission  to  do  an  act  which 
one  gratuitously  promises  to  do,  and  a  culpa¬ 
ble  negligence  in  the  execution  of  it :  in  the 
latter  case  he  is  responsible,  while  in  the 
former  he  would  not,  in  general,  he  bound  to 
perform  his  contract;  4  Johns.  84;  5  Term, 
143;  2  Ld.  Raym.  913. 

GRATIS  DICTUM  (Lat.).  A  saying 
not  required ;  a  statement  voluntarily  made 
without  necessity. 

Mere  naked  assertions,  though  known  to  be 
false,  are  not  the  ground  of  action,  a6  between 
vendor  and  vendee.  Thus  it  is  not  actionable 
for  a  vendor  of  real  estate  to  affirm  falsely  to 
the  vendee  that  his  estate  is  worth  so  much,  that 
he  gave  so  much  for  it,  etc.  But  fraudulent 
misrepresentations  of  particulars  in  relation  to 
the  estate,  inducing  the  buyer  to  forbear  inquiries 
he  would  otherwise  have  made,  are  not  gratis 
dicta;  6  Mete.  (Mass.)  246. 

GRATUITOUS  CONTRACT.  In  Civil 
Law.  One  the  object  of  which  is  for  the 
benefit  of  the  person  with  whom  it  is  made, 
without  any  profit,  received  or  promised,  as  a 
consideration  for  it:  as,  for  example,  a  gift. 
1  Bouvier,  Inst.  n.  709. 

GRATUITOUS  DEED.  One  made  with¬ 
out  consideration ;  2  Steph.  Com.  47. 

GRAVAMEN  (Lat.).  The  grievance 
complained  of;  the  substantial  cause  of  the 
action.  See  Greenl.  Ev.  §  66.  The  part  of 
a  charge  which  weighs  most  heavily  against 
the  accused.  In  England,  the  word  is  spe¬ 
cially  applied  to  grievance  complained  of  by 
the  clergy  to  the  archbishop  and  bishops  in 
convocation;  Phill.  Eccl.  1944. 

GRAVE.  A  place  where  a  dead  body  is 
interred. 

The  violation  of  the  grave,  by  taking  up 
the  dead  body,  or  stealing  the  coffin  or  grave 
clothes,  is  a  misdemeanor  at  common  law  ;  1 
Russ.  Cr.  414;  and  has  been  made  the  sub- 
juct  of  statutory  enactment  in  some  of  the 
states.  See  2  Bish.  Cr.  L.  §§  1188-1190; 
Dearsl.  &  B.  169;  19  Pick.  304;  4  Blackf. 
328. 

A  singular  case,  illustrative  of  this  subject, 
occurred  in  Louisiana.  A  son,  who  inherited  a 
large  estate  from  his  mother,  buried  her  with  all 
her  jewels,  w  orth  two  thousand  dollars :  he 
then  made  a  sale  of  all  he  inherited  from  his 
mother  for  thirty  thousand  dollars.  After  thi6,  a 
thief  broke  the  grave  and  stole  the  jewels,  which, 
after  his  conviction,  were  left  with  the  clerk  of 
the  court,  to  be  delivered  to  the  owner.  The  6on 
claimed  them,  and  so  did  the  purchaser  of  the 
inheritance  :  it  was  held  that  the  jewels,  although 
buried  with  the  mother,  belonged  to  the  son,  and 


that  they  pa66ed  to  the  purchaser  by  a  sale  of 
the  whole  inheritance;  6  Rob.  La.  488  Sen 
Dead  Body. 

GRAY’S  INN.  See  Inns  of  Court. 

GREAT  CATTLE.  In  English  Law. 

All  manner  of  beasts,  except  sheep  and  year¬ 
lings.  2  Rolle,  173. 

GREAT  CHARTER.  See  Magna 
Charta. 

GREAT  LAW,  THE,  or  “The  Body  of 
Laws  of  the  Province  of  Pennsylvania  and 
Territories  thereunto  belonging,  Past  at  an 
Assembly  held  at  Chester,  alias  Upland, 
the  7th  day  of  the  tenth  month,  called 
December,  1682.” 

This  was  the  first  code  of  laws  established 
in  Pennsylvania,  and  is  justly  celebrated  for 
the  provision  in  its  first  chapter  for  liberty  of 
conscience.  See  Linn’s  Charter  and  Laws  of 
Pennsylvania  (Harrisburg,  1879),  pp.  107, 
478,  etc. 

GREAT  SEAL.  A  seal  by  virtue  of 
which  a  great  part  of  the  royal  authority  is 
exercised.  The  office  of  the  lord  chancellor, 
or  lord  keeper,  is  created  by  the  delivery  of 
the  great  seal  into  his  custody.  There  is  one 
great  seal  for  all  public  acts  of  state  which 
concern  the  United  Kingdom. 

GREAT  TITHES.  In  Ecclesiastical 
Law.  The  more  valuable  tithes :  as,  corn, 
hay,  and  wood.  3  Burn,  Eccl.  Law,  680, 
681  ;  3  Steph.  Com.  127. 

GREEN  CLOTH.  An  English  board  or 
court  of  justice,  composed  of  the  lord  steward 
and  inferior  officers,  and  held  in  the  royal 
household  ;  so  named  from  the  cloth  upon  the 
board  at  which  it  is  held. 

GREEN  WAX.  In  English  Law.  The 
name  of  the  estreats  of  fines,  issues,  and 
amercements  in  the  exchequer,  delivered  to 
the  sheriff1  under  the  seal  of  that  court,  which 
is  made  with  green  wax. 

GREMIO.  In  Spanish  Law.  The  union 
of  merchants,  artisans,  laborers,  or  other  per¬ 
sons  who  follow  the  same  pursuits  and  are 
governed  by  the  same  regulations.  The  word 
guild ,  in  English,  has  nearly  the  same  signi¬ 
fication. 

GREMIUM  (Lat.).  Bosom.  Ainsworth, 
Diet.  De  gremio  mittere,4.o  send  from  their 
bosom :  used  of  one  sent  by  an  ecclesiastical 
corporation  or  body.  A  latere  witter e,  to 
send  from  his  side,  or  one  sent  by  an  individ¬ 
ual  :  as,  a  legate  sent  by  the  pope.  Du  Cange. 
In  English  law,  an  inheritance  is  said  to  be  in 
gremio  leg\s,\n  the  bosom  or  under  the  pro¬ 
tection  of  the  law,  when  it  is  in  abeyance. 
See  In  Nubibus. 

GRESSUME  (variously  spelled  Gres - 
same ,  Gressum ,  Grossome  ;  Scotch,  grassum). 

In  Old  English  Law.  A  fine  due  from 
a  copyholder  on  the  death  of  his  lord.  Plowd. 
fol.  271,  285;  1  Stra.  654.  Cowel  derives  it 
from  gersurn. 

In  Scotland.  Grassum  is  a  fine  paid  for 
the  making  or  renewing  of  a  lease ;  Paterson. 
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rPlTHBRECH  (Sax.  grith,  peace,  and 


breaking).  Breach  of  the 


bruch,  unatMiigy  v-w,..  v..~  king’s 

cu‘0,  as  opposed  to  frithbrech ,  a  breach  of 
the  nation’s  peace  with  other  nations.  Leges 
Hen.  I.  c.  36 ;  Chart.  Wilhelm.  Couq.  Eccles. 

S.  Pauli  in  Hist,  ejusd.  fol.  90. 

GROSS  ADVENTURE.  In  Maritime 
Law.  A  maritime  or  bottomry  loan.  It  is 
6o  called  because  the  lender  exposes  his 
money  to  the  perils  of  the  sea,  and  contri¬ 
butes  "to  the  gross  or  general  average.  Pothier ; 
Purdessus,  Dr.  Com. 

GROSS  AVERAGE.  In  Maritime 
Law.  That  kind  of  average  which  falls  on 
the  ship,  cargo,  and  freight,  and  is  distin¬ 
guished  from  particular  average.  See  Aver¬ 
age. 

GROSS  NEGLIGENCE.  The  omission 
of  that  care  which  even  inattentive  and 
thoughtless  men  never  fail  to  take  of  their 
own  property.  Jones,  Bailm. ;  23  Conn. 
437;  3  Hurlst.  &  C.  337. 

Lata  culpa,  or,  as  the  Roman  lawyers  most  ac¬ 
curately  called  it,  dolo  proxima,  is,  in  practice, 
considered  as  equivalent  to  dolus,  or  fraud  itself. 
It  must  not  be  confounded,  however,  with  fraud  ; 
for  it  may  exist  consistently  with  good  faith  and 
honesty  of  intention,  according  to  common-law 
authorities.  32  Vt.  652 :  Sbearm.  <&  Red.  Neg 
§3. 

The  distinction  between  degrees  of  negligence 
is  not  very  sharply  drawn  in  the  later  cases. 
See  Bailment. 

GROSS  WEIGHT.  The  total  weight 
of  goods  or  merchandise,  with  the  chests, 
hags,  and  the  like,  from  which  are  to  be  c  e- 
dueted  tare  and  tret. 

GROSSOME.  In  Old  English  Law. 

A  fine  paid  for  a  lease.  Corrupte  i°  J 
sum.  Plowd.  fol.  270,  285  ;  Cowei. 

GROUND  ANNUAL.  In  feu- 

An  annual  rent  of  two  kinds '  /  ’tjon  and 
duties  payable  to  the  °rents  reserved 

their  successors ;  second ,  *  sub-feus  are 
for  building-lots  in  a  city,  nature  of  a 

prohibited.  This  rent  1  pict. ;  Erskine, 
perpetual  annuity.  ’ 

Inst.  11.  3.  52.  reserved  to 

GROUND  RENT-  ^  _ant0r  of  land 


GROUND  RENT.  ^  grantor  of  land 
himself  and  his  1,e*r*V  conveyed-  See 

in  fee-simple,  out^c  1 05 •  2  Am-  L.  Re?’  . ' 
Watts,  262 ;  8  W.  f8’real  estate,  *jd» 

In  Pennsylvania,  it  ^  ^  heir;  14 

cases  of  intestacy  »  .  jie  ownei 

444.  The  interest  of  dlstinct  and  of^very 

is  an  estate  al*°£®m  that  whic  Each  ;s  the 
different  nature  lanj  itself  ^  ^  has  an 
the  land  has  1  estate.  and  tj10  other 

owner  of  a  fe^®nce  in  tb“  r  in  the  land  out  of 
estate  of  inheri  .nj,critanc  one  ;g  an  ;n. 
has  an  estate  js9ucs-  and  the  other  is 

which  tbc..heritancc  *:n  fee;  Irwin  a.  Bank 
corporeal  *  £herita"C  .  g49>  p?r  Kennedy 
a  corporea  tcS,  1  *  ,  rent  1S  not  liable 

of  Urte?h«  "."f,  »xe»  ***’<"*  ”1™  *>>• 
**'***•”* 

owner  ot 


issues;  1  Whart.  72;  4  Watts,  98.  Being 
real  estate,  it  is  bound  by  a  judgment,  and 
may  be  mortgaged  like  other  real  estate.  It 
is  a  rent-service  ;  1  Whart.  337. 

A  ground-rent,  being  a  rent-service,  is,  of 
course,  subject  to  all  the  incidents  of  such  a 
rent.  Thus,  it  is  distrainable  of  common 
right,  that  is,  by  the  common  law  ;  Co.  Litt. 
142  a;  9  Watts,  262.  So,  also,  it  may  be 
apportioned;  1  Whart.  337.  And  this  some¬ 
times  takes  place  by  operation  of  law,  as 
when  the  owner  of  the  rent  purchases  part  of 
the  land ;  in  which  case  the  rent  is  appor¬ 
tioned,  and  extinguished  pro  tanto;  Little¬ 
ton,  222.  And  the  reason  of  the  extinguish¬ 
ment  is  that  a  rent-service  is  given  as  a  re¬ 
turn  for  the  possession  of  the  land.  Thus, 
upon  the  enjoyment  of  the  lands  depends  the 
obligation  to  pay  the  rent;  and  if  the  owner 
of  the  rent  purchases  part  of  the  land,  the 
tenant,  no  longer  enjoying  that  portion,  is  not 
liable  to  pay  rent  for  it,  and  so  much  of  the 
rent  as  issued  out  of  that  portion  is,  conse¬ 
quently,  extinguished.  See  2  Bla.  Com.  41 ; 

1  Whart.  235,"  352 ;  3  id.  197,  365. 

At  law,  the  legal  ownership  of  these  two 
estates— that  in  the  rent  and  that  in  the  land 
out  of  which  it  issues — can  coexist  only  while 
they  are  held  by  different  persons  or  in  dif¬ 
ferent  rights ;  for  the  moment  they  unite  in 
one  person  in  the  same  right,  the  rent  is 
merged  and  extinguished;  2  Binn.  142,  3 
Penn  L.  J.  232  ;  6  Whart.  382;  5  Watts, 
457  But  if  the  one  estate  or  intestate  be 
Wal  and  the  other  equitable,  there  is  no 
tnpi-frer  •  6  Whart.  283.  In  equity,  how¬ 
ever^  this  doctrine  of  merger  is  subject  to 
very  great  qualification.  A  merger  is  not 
J  in  efiuity ;  and  the  doctrine  there  is 

that  although  in  some  cases,  where  the  legal 
estates  unite  in  the  same  person  in  the  same 
rhSt  a  merger  will  take  place,  gainst  the 
intention  of  the  party  whose  interests  are 
,nj/‘l  /gee  3  Whart.  421,  and  cases  there 
eitecl  vet  as  a  general  rule,  the  intention, 
actual  or  presumed,  of  such  party  will  govern  ; 
and  where  no  intention  is  expressed,  if  it  ap¬ 
pears  most  for  his  advantage  that  a  merger 
should  not  take  place,  such  will  be  presumed 
to  have  been  his  intention;  and  that  it  is 
only  in  cases  where  it  is  perfectly  indifferent 
to  the  party  thus  interested  that,  in  equity, 
a  merger  occurs  ;  5  Watts,  457;  8  id.  146; 

4  Whart.  421 ;  6  id.  283  ;  1  W.  &  S.  487. 

A  ground-rent  being  a  freehold  estate, 
created  by  deed  and  perpetual  by  the  terms 
of  its  creation,  no  mere  lapse  of  time  with¬ 
out  demand  of  payment  raises,  at  common 
law,  a  presumption  that  the  estate  has  been 
released;  1  Whart.  229. 

But  this  is  otherwise  in  Pennsylvania  now, 
by  act  of  April  27,  1855,  sec.  7,  P.  L.  369, 
whereby  a  presumption  of  a  release  or  ex¬ 
tinguishment  is  created  where  no  payment, 
claim,  or  demand  is  made  for  the  rent,  nor 
any  declaration  or  acknowledgment  of  its  ex¬ 
istence  made  by  the  owner  of  the  premises 
subject  to  the  rent,  for  the  period  of  twenty- 
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one  years.  This  applies  to  the  estate  in  the 
rent,  and  comprehends  the  future  payments. 
But  independently  of  this  act  of  assembly, 
arrearages  of  rent  which  had  fallen  due 
twenty  years  before  commencement  of  suit 
might  be  presumed  to  have  been  paid  ;  1 
Wnart.  229.  These  arrearages  are  a  lien 
upon  the  land  out  of  which  the  rent  issues ; 
but,  as  a  general  rule,  the  lien  is  discharged 
by  a  judicial  sale  of  the  land,  and  attaches  to 
the  fund  raised  by  the  sale ;  see  2  Binn.  146  ; 

3  W.  &  S.  9;  8  id.  381  ;  9  id.  189;  4 
Whart.  516;  2  Watts,  378  ;  3  id.  288;  1 
Penn.  349  ;  2  id.  96. 

Ground-rents  in  Pennsylvania*  were  formerly 
made  irredeemable,  usually  after  the  lapse  of  a 
certain  period  after  their  creation.  But  now  the 
creation  of  such  is  forbidden  by  statute.  Act  of 
22  April,  1850.  But  this  does  not  prohibit  the 
reservation  of  ground-rents  redeemable  only  on 
the  death  of  a  person  in  whom  a  life  interest  in 
the  rents  is  vested  ;  11  W.  N.  Cas.  11.  The  Act 
of  April  15, 1869,  providing  for  the  extinguish¬ 
ment  of  irredeemable  ground-rents,  theretofore 
created,  by  legal  proceedings  instituted  by  the 
owner  of  the  land,  without  the  consent  of  the 
owner  of  the  ground-rent,  was  declared  un¬ 
constitutional  ;  67  Penn.  479. 

As  ground-rent  deeds  are  usually  drawn, 
the  owner  of  the  rent  has  three  remedies  for 
the  recovery  of  the  arrearages,  viz.,  by  action 
(of  debt  or  covenant ;  but  debt  is  now  seldom 
employed),  distress,  and  (for  want  of  suffi¬ 
cient  distress)  the  right  to  re-enter  and  hold  the 
land  as  of  the  grantor’s  former  estate.  See  2 
Am.  L.  Reg.  577  ;  3  id.  65;  Cadw.  Gr. Rents. 

GROUNDAGE.  In  Maritime  Law. 
The  consideration  paid  for  standing  a  ship  in 
a  port.  Jacob,  Law  Diet. 

GROWING  CROPS.  Growing  crops 
of  grain,  potatoes,  turnips,  and  all  annual 
crops  raised  by  the  cultivation  of  man,  are 
in  certain  cases  personal  chattels,  and  in 
others,  part  of  the  realty.  If  planted  by  the 
owner  of  the  land,  they  are  a  part  of  the 
realty,  but  may  by  sale  become  personal  chat¬ 
tels,  if  they  are  fit  for  harvest,  and  the  sale 
contemplates  their  being  cut  and  carried  off*, 
and  not  a  right  in  the  vendee  to  enter  and 
cultivate.  So  even  with  trees ;  4  JVletc. 
Mass.  580;  9  B.  &  C.  561;  Hob.  173;  1 
Atk.  175;  7  N.  H.  522;  11  Co.  50.  But  i 
the  owner  in  fee  conveys  land  before  the  crop 
is  severed,  the  crop  passes  with  the  land  as 
appertaining  to  it:  41  111.  466;  33  Penn. 
254  ;  9  Rob.  (La.)  256  ;  and  the  same  rule 
applies  to  foreclosure  sales ;  8  Wend.  584  ; 
29  Penn.  68;  42  N.  Y.  150;  see  20  Am.  L. 
Reg.  615,  n.  So,  if  a  tenant  who  holds  for  a 
certain  time  plant  annual  crops,  or  even  trees 
in  a  nursery  for  the  purposes  of  transplanta¬ 
tion  and  sale,  they  are  personal  chattels  when 
fit  for  harvest;  1  Mete.  Mass.  27,  313;  2 
East,  68;  4  Taunt.  316,  per  Heath,  J.  If 
planted  by  a  tenant  for  uncertain  period,  they 
are  regarded,  whether  mature  or  not,  in  many 
respects  as  personal  property,  but  liable  to 
become  part  of  the  realty  if  the  tenant  volun¬ 
tarily  abandons  or  lorteits  possession  ot  the 


premises;  5  Co.  116  a;  5  Halst.  128;  Co. 
Litt.  55;  2  Johns.  418,  421,  n.  See  2  Dana 
206  ;  2  Rawle,  161;  1  Washb.  R.  P.  3. 

GUARANTEE.  He  to  whom  a  guaranty 
is  made.  Also,  to  make  oneself*  responsible 
for  the  obligation  of  another. 

The  guarantee  is  entitled  to  receive  pay¬ 
ment,  in  the  first  place,  from  the  debtor,  and, 
secondly,  from  the  guarantor.  He  must  be 
careful  not  to  give  time,  beyond  that  stipu¬ 
lated  in  the  original  agreement,  to  the  debtor, 
without  the  consent  of  the  guarantor.  The 
guarantee  should,  at  the  instance  of  the 
guarantor,  bring  an  action  against  the  princi¬ 
pal  for  the  recovery  of  the  debt;  2  Johns. 
Oh.  554  ;  17  Johns.  384  ;  8  S.  &  R.  116;  10 
id.  33  ;  2  Brown,  Ch.  579,  582  ;  2  Yes.  542. 
But  the  mere  omission  of  the  guarantee  to  sue 
the  principal  debtor  will  not,  in  general,  dis¬ 
charge  the  guarantor,  8  S.  &  R.  112;  6  Binn. 
292,  300. 

GUARANTOR.  He  who  makes  a  guar¬ 
anty. 

A  guarantor  may  be  discharged  by  neglect 
to  notify  him  of  non-payment  by  the  princi¬ 
pal  ;  but  the  same  strictness  is  not  required 
to  charge  him  as  is  required  to  charge  ail 
indorser. 

GUARANTY.  An  undertaking  to  an¬ 
swer  for  another’s  liability,  and  collateral 
thereto.  A  collateral  undertaking  to  pay  the 
debt  of  another  in  case  he  does  not  pay  it. 
Shaw ,  C.  J.,  24  Pick.  252. 

A  provision  to  answer  for  the  payment  of 
some  debt,  or  the  performance  of  some  duty 
in  the  case  of  the  failure  of  some  person  who, 
in  the  first  instance,  is  liable  for  such  pay¬ 
ment  or  performance ;  60  N.  Y.  438  ;  Bayl. 
Sur.  &  Guar.  2. 

It  is  distinguished  from  suretyship  in  being 
a  secondary,  while  that  is  a  primary,  obliga¬ 
tion  ;  or,  as  sometimes  defined,  guaranty  is 
an  undertaking  that  the  debtor  shall  pay ; 
suretyship,  that  the  debt  shall  be  paid,  or 
again,  a  contract  of  suretyship  creates  a  lia¬ 
bility  for  the  performance  of  the  act  in  ques¬ 
tion  at  the  proper  time,  while  the  contract  oi 
guaranty  creates  a  liability  for  the  ability  ot 
the  debtor  to  perform  the  act ;  Bayl.  Sur.  & 
Guar.  3.  Guaranty  is  an  engagement  to  pav 
on  a  debtor’s  insolvency,  if  due  diligence  be 
used  to  obtain  payment ;  52  Penn.  440. 

The  undertaking  is  essentially  in  the  alter¬ 
native.  A  guarantor  cannot  be  sued  as  a 
promisor,  as  the  surety  may ;  his  contract 
must  be  specially  set  forth.  A  guarantor 
warrants  the  solvency  of  the  promisor,  which 
an  indorser  does  not ;  8  Pick.  423. 

At  common  law,  a  guaranty  could  be  made 
by  parol;  but  by  the  Statute  of  Frauds,  29 
Car.  II.  c.  3,  re-enacted  almost  in  terms  m 
the  several  states,  it  is  provided,  that  L' x 
action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another 
person,  ....  unless  the  agreement  upon  whic  1 
such  action  shall  be  brought,  or  some  memo- 
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randum  or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully 
authorized.” 

The  following  classes  of  promises  have  been 
held  not  within  the  statute,  and  valid  though 
made  by  parol. 

First ,  where  there  is  a  liability  pre-existent 
to  the  new  promise. 

1.  Where  the  principal  debtor  is  discharged 
by  the  new  promise  being  made ;  3  Bingh. 
N.  c.  889  ;  5  Chandl.  61;  28  Yt.  135  f  29 
id.  169 ;  5  Cush.  488;  8  Gray,  233  ;  1  Q. 
B.  933  ;  8  Johns.  376  ;  13  Md.  141  ;  4  B.  & 
P.  124;  Browne,  Stat.  Fr.  §§  166,  193;  and 
an  entry  of  such  discharge  in  the  creditor’s 
books  is  sufficient  proof ;  3  Hill,  So.  C.  41. 
This  may  be  done  by  agreement  to  that  effect ; 
1  Allen,  405 ;  by  novation,  by  substitution,  or 
by  discharge  under  final  process ;  1  B.  &  Aid. 
297 ;  but  mere  forbearance,  or  an  agreement 
to  forbear  pressing  the  claim,  is  not  enough ; 
1  Smith,  Lead.  Cjis.  387  ;  6  Yt.  666. 

2.  Where  the  principal  obligation  is  void 
or  not  enforceable  when  the  new  promise  is 
made,  and  this  is  contemplated  by  the  parties. 
But  if  not  so  contemplated,  then  the  new  pro¬ 
mise  is  void;  Burge,  Surety,  10;  2  Ld. 
Raym.  1085;  1  Burr.  373.  But  see,  on  tins 
point,  17  Md.  283  ;  13  Johns.  175;  6Ga.  14. 

3.  So  where  the  promise  does  not  refer  to 

the  particular  debt,  or  where  this  is  unascer¬ 
tained  ;  1  Wils.  305.  .  .  . 

In  these  three  classes  the  principa  o  to 
tion  ceases  to  exist  after  the  new  pronu 
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promise  will  discharge  the  principal  debt,  be¬ 
cause  he  can  have  but  one  satisfaction.  The 
repeated  dicta,  that  if  the  principal  debt  sub¬ 
sists,  the  promise  is  collateral  and  within  the 
statute,  are-not  sustainable ;  30  Vt.  641 .  But 
the  general  doctrine  now  is  that  the  transac- 
tion  must  amount  to  a  purchase,  the  engage¬ 
ment  for  the  debt  being  the  consideration 
therefor,  in  whole  or  in  part;  1  Gray,  391 ; 
5  Cush.  488. 

Second ,  if  the  new  promise  is  for  a  liability 
then  first  incurred,  it  is  original,  if  exclusive 
credit  is  given  to  the  promisor;  5  Allen, 
370  ;  13  Gray,  613  ;  28  Conn.  544  ;  Browne, 
Stat.  Fr.  §  195.  Whether  exclusive  credit  is 
so  given,  is  a  question  of  fact  for  the  jury  ;  7 
Gill,  7.  Merely  charging  the  debtor  on  a 
book-account  is  not  conclusive. 

Whether  promises  merely  to  indemnify 
come  within  the  statute,  is  not  wholly  settled  ; 
Browne,  Stat.  Fr.  §  158.  In  many  cases 
they  are  held  to  be  original  promises,  and  not 
within  the  statute;  15  Johns.  425;  4  Wend. 
657.  But  few  of  the  cases,  however,  have 
been  decided  solely  on  this  ground,  most  of 
them  falling  within  the  classes  of  original 
promises  before  specified.  On  principle,  such 
contracts  seem  within  the  statute  if  there  is  a 
liability  on  the  part  of  any  third  person  to 
the  promisee.  If  not,  these  promises  would 
be  original  under  class  seven,  above.  Where 
the  indemnity  is  against  the  promisor's  own 
default,  he  is  already  liable  without  his  prom¬ 
ise  to  indemnify  ;  and  to  make  the  promise 
collateral  would  make  the  statute  a  covert 
fraud;  10  Ad.  &  E.  453;  1  Gray,  391;  10 
Johns.  242;  1  Ga.  294;  5  B.  Monr.  382; 

20  Vt.  205 ;  10  N.  H.  175 ;  1  Conn.  519  ;  5 
Me.  504. 

Third ,  guaranties  may  be  given  for  liabili¬ 
ties  thereafter  to  be  incurred,  and  will  attach 
when  the  liability  actually  accrues.  In  this 
class  the  promise  will  be  original,  and  not 
within  the  statute,  if  credit  is  given  to  the 
promisor  exclusively  ;  2  Term,  80 ;  1  Cowp. 
227.  But  where  the  future  obligation  is  con¬ 
tingent  merely,  the  new  promise  is  held  not 
within  the  statute,  on  the  ground  that  there  is 
no  principal  liability  when  the  collateral  one 
is  incurred;  Browne,  Stat.  Fr.  §  196.  But 
this  doctrine  is  questionable  if  the  agreement 
distinctly  contemplates  the  contingency;  1 
Cra.  C.  C.  77  ;  5  Hill,  N.  Y.  483.  °  An  offer 
to  guarantee  must  be  accepted  within  a  reason¬ 
able  time;  but  no  notice  of  acceptance  is  re¬ 
quired  if  property  has  been  delivered  under 
the  guaranty  ;  8  Gray,  211  ;  2  Mich.  511. 

Guaranty  may  be  made  for  the  tort  as  well 
as  the  contract  of  another,  and  then  comes 
under  the  term  miscarriage  in  the  statute ;  2 
B.  &  Aid.  613;  2  Day,  457  ;  1  Wils.  305; 

9  Cow.  154;  14  Pick.  174.  All  guaranties 
need  a  consideration  to  support  them,  none 
being  presumed  as  in  case  of  promissory  notes; 
and  the  consideration  must  be  expressed  in  a 
written  guaranty;  3  Johns.  310;  21  N.  Y.  316; 

5  East,  10  ;  45  fnd.  478.  Forbearance  to  sue  is 
good  consideration;  1  Kebl.  114;  Cro.  Jac. 


GUARANTY 


726 


GUARDIAN 


683  ;  3  Bulstr.  206  ;  Browne,  Stat.  Fr.  §  190  ; 

1  Cow.  99  ;  4  Johns.  257  ;  6  Conn.  81.  Where 
the  guaranty  is  contemporaneous  with  the 
principal  obligation,  it  shares  the  considera¬ 
tion  of  the  latter;  8  Johns.  29  ;  1  Paine,  580; 
14  Wend.  246  ;  2  Pet.  170 ;  3  Mich.  396  ;  36 
N.  H.  73. 

A  guaranty  may  be  for  a  single  act,  or  may 
be  continuous.  The  cases  are  conflicting,  as 
the  question  is  purely  one  of  the  intention  of 
the  particular  contract.  The  tendency  in  this 
country  is  said  to  be  against  construing  guar¬ 
antees  as  continuing,  unless  the  intention  of 
the  parties  is  so  clear  as  not  to  admit  of  a 
reasonable  doubt;  Bayl.  Sur.  &  Guar.  7, 
citing  32  Ohio  St.  177  ;  s.  c.  30  Am.  R.  572; 
Lent  v ,  Padleford,  2  Am.  Lead.  Cas.  141  ; 
24  Wend.  82.  If  the  object  be  to  give  a 
standing  credit  to  be  used  from  time  to  time, 
either  indefinitely  or  for  a  fixed  period,  the 
liability  is  continuing;  but  if  no  time  is  fixed 
and  nothing  indicates  the  continuance  of  the 
obligation,  the  presumption  is  in  favor  of  a 
limited  liability  as  to  time ;  Bayl.  Sur.  & 
Guar.  7 ;  62  Barb.  351. 

The  authorities  are  not  agreed  as  to  the 
negotiability  of  a  guaranty.  It  is  held  that 
a  guaranty  which  is  a  separate  and  distinct 
instrument  is  not  negotiable  separately ;  3  W. 
&  S.  272;  4  Chandl.  151  ;  14  Vt.  233.  But 
if  a  guaranty  is  on  a  negotiable  note,  it  is 
negotiable  with  the  note ;  and  if  the  note  is 
to  bearer,  the  guaranty  has  been  held  to  be 
negotiable  in  itself ;  24  Wend.  456  ;  6  Humphr. 
261 .  But  an  equitable  interest  passes  by  trans¬ 
fer,  and  the  assignee  may  sue  in  the  name  of 
the  assignor ;  12  S.  &  R.  1 00  ;  20  Vt.  506.  It 
has  been  held  that  no  suit  can  be  maintained 
upon  a  guaranty  except  by  the  person  with 
whom  it  was  made;  Bayl.  Sur.  &  Guar.  14; 
8  Watts,  361  ;  but  it  has  also  been  held  that 
a  guaranty  of  a  note  may  be  sued  on  by  any 
person  who  advances  money  on  it,  but  that  it 
is  not  negotiable  unless  made  upon  the  note 
the  payment  of  which  it  guarantees ;  Bayl. 
Sur.  &  Guar.  15;  26  Wend.  425. 

It  is  held  that  a  guaranty  is  not  enforceable 
by  others  than  those  to  whom  it  is  directed ; 
3  McLean,  279  ;  1  Gray,  317;  13  id.  69;  6 
Watts,  182 ;  10  Ala.  n.  s.  793  ;  although  they 
advance  goods  thereon  ;  4  Cra.  224. 

In  one  case  it  was  held  that  the  guarantor 
was  not  bound  where  the  guaranty  was  ad¬ 
dressed  to  two  and  acted  on  by  one  of  them 
only  ;  3  Tex.  199.  It  was  held,  also,  that  the 
guaranty  was  not  enforceable  by  the  survivor 
of  two  to  whom  it  was  addressed,  for  causes 
occurring  since  the  decease  of  the  other ;  7 
Term,  254. 

In  the  case  of  promissory  notes,  a  distinc¬ 
tion  has  sometimes  been  made  between  a 

5 guaranty  of  payment  and  a  guaranty  of  col- 
eetibilitv ;  the  latter  requiring  that  the 
holder  shall  diligently  prosecute  the  principal 
debtor  without  avail ;  4  Wise.  190  ;  25  Conn. 
576  ;  2  Hill,  N.  Y.  139;  6  Barb.  547  ;  26 
Me.  358;  4  Conn.  527. 

It  has  in  some  cases  been  held  that  an  in¬ 


dorsement  in  blank  on  a  promissory  note  by  a 
stranger  to  the  note  was  primd  facie  a  guar¬ 
anty. 

A  guarantor  is  discharged  by  a  material 
alteration  in  the  contract  without  his  consent. 

The  guarantor  may  also  be  discharged  by 
the  neglect  of  the  creditor  in  pursuing  the 
principal  debtor.  The  same  strictness  as  to 
demand  and  notice  is  not  necessary  to  charge 
a  guarantor  as  is  required  to  charge  an  indor¬ 
ser  ;  but  in  the  case  of  a  guarantied  note  the 
demand  on  the  maker  must  be  made  in  a  rea¬ 
sonable  time,  and  if  he  is  solvent  at  the  time 
of  the  maturity  of  the  note,  and  remains  so 
for  such  reasonable  time  afterwards,  the  guar¬ 
antor  does  not  become  liable  for  his  subse¬ 
quent  insolvency  ;  8  East,  242  ;  2  H.  Blackst. 
612;  18  Pick.  534.  Notice  of  non-payment 
must  also  be  given  to  the  guarantor;  2  Ohio, 
430  ;  but  where  the  name  of  the  guarantor  of 
a  promissory  note  does  not  appear  on  the 
note,  such  notice  is  not  necessary  unless  dam¬ 
age  is  sustained  thereby,  and  in  such  case  the 
guarantor  is  discharged  only  to  the  extent  of 
such  damage;  12  Pet.  497.  It  is  not  neces¬ 
sary  that  an  action  should  be  brought  against 
the  principal  debtor;  7  Pet.  113.  See,  also, 
2  Watts,  128;  11  Wend.  629.  From  the 
close  connection  of  guaranty  with  suretyship, 
it  is  convenient  to  consider  many  of  the  prin¬ 
ciples  common  to  both  under  the  head  of 
suretyship,  which  article  see. 

Consult  Fell  on  Guaranty;  Burge,  Theo¬ 
bald,  on  Suretyship  ;  Browne  on  Statute  of 
Frauds;  Addison,  Cliitty,  Parsons,  Story, 
on  Contracts. 

GUARDIAN.  One  who  legally  has  the 
care  and  management  of  the  person,  or  the 
estate,  or  both,  of  a  child  during  its  minority. 
Reeve,  Dom.  Rel.  311. 

A  person  having  the  control  of  the  property  of 
a  minor  without  that  of  his  person  is  known  in 
the  civil  law,  as  well  as  in  6ome  of  the  states  of 
the  United  States,  by  the  name  of  curator.  1 
Le$.  6).  du  Droit  Civ.  Rom.  241 ;  Mo.  Rev.  Stat. 
1855,  823. 

Guardian  by  chancery.  This  guardian¬ 
ship,  although  unknown  at  the  common  law, 
is  well  established  in  practice  now.  It  grew 
up  in  the  time  of  William  III.,  and  had  its 
foundation  in  the  royal  prerogative  of  the 
king  as  parens  patriae.  2  Fonbl.  Eq.  246. 

This  power  the  sovereign  is  presumed  to  have 
delegated  to  the  chancellor;  lOVes.  63;  2  P. 
Wins.  118  ;  Reeve,  Dom.  Rel.  317.  By  virtue  of 
it,  the  chancellor  appoints  a  guardian  where 
there  is  none,  and  exercises  a  superintending 
control  over  all  guardians,  however  appointed, 
removing  them  for  misconduct  and  appointing 
others  in  their  stead ;  Co.  Litt.  89 ;  2  Bulstr. 
679 ;  1  P.  Wms.  703  ;  8  Mod.  214  ;  1  Ves.  160 ;  2 
Kent,  227. 

This  power,  in  the  United  States,  resides  in 
courts  of  equity;  1  Johns.  Ch.  99;  2  id.  439; 
and  in  probate  or  surrogate  courts  ;  2  Kent,  226 ; 
30  Miss.  458 ;  3  Bradf.  Surr.  133. 

Guardian  by  nature  is  the  father,  and,  on 
his  death,  the  mother  ;  2  Kent,  220  ;  2  Root, 
320  ;  7  Cow.  36  ;  2  Wend.  158  ;  4  Mass.  675. 
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This  guardianship,  by  the  common  law,  ex¬ 
tends  only  to  the  person,  and  the  subject  of  it  is 
the  beir  apparent,  and  not  the  other  children,— 
Lt  even  the  daughter  when  there  are  no  sons ; 
for  they  are  not  heirs  apparent,  but  presumptive 
heirs  only,  since  their  heirship  may  be  defeated 
bvthe  birth  of  a  son  after  their  father’s  decease. 
But  as  all  the  children  male  and  female  equally 
inherit  with  us,  thi6  guardianship  extends  to  all 
the  children,  as  an  inherent  right  in  their  parents 
during  their  minority  ;  2  Kent,  220. 

The  mother  of  a  bastard  child  is  its  natural 
guardian ;  6  Blackf.  357  ;  2  Mass.  109  ;  12  id. 
383 ;  but  not  by  the  common  law  ;  Reeve,  Dom. 
Rel.  814,  note.  The  power  of  a  natural  guardian 
over  the  person  of  his  ward  is  perhaps  better  ex¬ 
plained  by  reference  to  the  relation  of  parent  and 
child.  See  Domicil.  It  is  well  settled  that  the 
court  of  chancery  may,  for  just  cause,  interpose 
and  control  the  authority  and  discretion  of  the 
parent  in  the  education  and  care  of  his  child ;  5 
East,  221 ;  8  Paige,  Ch.  47  ;  10  Ves.  52. 

A  guardian  by  nature  is  not  entitled  to  the 
control  of  his  ward’s  personal  property  ;  34  Ala 
x.  s.  15,  565 ;  1  P.  Wms.  285  ;  7  Cow.  36 ;  t 
Conn.  474;  7  Wend.  354;  3  Pick.  213  ;  unless  by 
statute.  See  19  Mo.  345.  The  father  must  sup¬ 
port  his  ward ;  2  Bradf.  Surr.  341.  But  where 
his  means  are  limited,  the  court  will  grant  an 
allowance  out  of  his  child’s  estate ;  id. ;  1 
Brown,  Ch.  387.  But  the  mother,  if  guardian, 
is  not  obliged  to  support  her  child  if  it  has 
cient  estate  of  its  own  ;  nor  is  she  entitled,  like 
the  father,  when  guardian,  to  its  services,  unless 
she  is  compelled  to  maintain  it.  . 

A  father  as  guardian  by  nature  has  no  rig 

to  the  real  or  personal  estate  of  his  chile  , 
right,  whenever  he  has  it,  must  be  as  a  g  k 

in  socage,  or .  by  some  statutory  pro\  isi 
Wend.  631.  .  . 
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because  all  the  children  a  dianship ;  2  Kent, 
fore,  the  subject  of  that  g  G  401.  It  ex- 
221 ;’  Reeve,  Dom.  Bel.  315 i,  ^  m .  40L.& 
tended  to  the  person  ov\jj  *  e  0*  fourteen 

Eq.  109  ;  and  terminated  at  the  g 

1  Bla.  Com.  461.  g  ^dianship 

Guardian  in  soca^<\‘  descended  to  an  in- 
arose  when  socaSe  l«"d8  age;  at  winch 
.fant  under  fourteen  .  .  guardian  was  <  I 

period  it  ceased  </>'"£, „Sd ;  5  Johns.  66 
pointed,  otherwise  it  eon  on  law  was 

1  L  ’  t,tled  to  it  Dy.bva»y  possibility 

The  person  entitle^  coUld  not  by^  7  Although 

the  next  of  kin>  .  i  Bla.  ^  York,  it  was  never 
inherit  the  estft  »d  in  N®  5  Johns.  66;  7  id 
formerly  tjnited  ®talte6’of  descents  gener 

common  in  the  ttlC  stat  ^ose  who  are  next 
157  ;  because,  country’  W|,e never  it  has 

ally  in  force £**  **££ 'in  a  form  differing 
of  kin  may  f it  has  “  ilt  common  law  ; 
been  recog»l^“Vs  cl1  '-dian  was  also  guardian 
materially  3acb  £u“d  as  well  as  his  estate  ■ 
15  Wend.  63i-of  b,s  rh  jfc  did  not  arise  un 
of  the  P^7°V  A'  V7,ed  of  lands  held  m  socage 
Co.  Litt-  °J*  t  ",a6  u  extended  to  hereditament! 
less  the  iD.fdidftrImtenure  and  to  the  ward 
yctwheo14  ot  lie  Ilargrave's  note  67  to  C< 
which  do J  could  lease  his  ward  . 
personal  cl0  gna^0  ejectment  ag^nst  a  disseisor 
Litt.  T‘d  i»aio; .  u  Bacon,  Abr.  683.  A  guard- 

estatca^nam®’ 

iu  hi8  0 


an  in  socage  cannot  be  removed  from  office,  but 
the  ward  may  supersede  him  at  the  age  of  four¬ 
teen,  by  a  guardian  of  his  own  choice ;  Co.  Litt. 

There  was  anciently  a  guardianship  by  chivalry 
at  the  common  law,  where  lands  came  to  an 
infant  by  descent  which  were  holden  by  knight- 
service;  Co.  Litt.  88,  11,  note.  That  tenure 
^eing  abolished  by  statute  Car.  II.,  the  guardian¬ 
ship  has  ceased  to  exist  in  England,  and  has 
never  had  any  existence  in  the  United  States. 

Guardians  by  statute  are  of  two  kinds : 
first ,  those  appointed  by  deed  or  will ;  second , 
those  appointed  by  court  in  pursuance  of 
some  statute. 

Testamentary  guardians  are  appointed  by 
the  deed  or  last  will  of  the  father ;  and  they 
supersede  the  claims  of  all  other  guardians, 
and  have  control  of  the  person  and  the  real 
and  personal  estate  of  the  child  till  he  arrives 
at  full  age. 

This  power  of  appointment  was  given  to  the 
father  by  the  stat.  12  Car.  II.  c.  24,  which  has 
been  pretty  extensively  adopted  in  this  country. 
Under  it,  the  father  might  thus  dispose  of  his 
children,  born  and  unborn ;  7  Yes.  315  ;  but  not 
of  his  grandchildren  ;  5  Johns.  278.  Nor  does 
it  matter  whether  the  father  is  a  minor  or  not ; 

2  Kent,  225.  It  continues  during  the  minority  of 
a  male  ward,  both  as  to  his  estate  and  person, 
notwithstanding  his  marriage  ;  Reeve,  Dom.  Rel. 
328;  2  Kent,  224  ;  4  Johns.  Ch.  380.  There 
seems  to  be  some  doubt  as  to  whether  marriage 
would  determine  it  over  a  female  ward  ;  2  Kent, 
224.  It  is  more  reasonable  that  it  should,  inas¬ 
much  as  the  husband  acquires  in  law  a  right  to 
the  control  of  his  wife’s  person.  But  it  would 
seem  that  a  person  marrying  a  testamentary 
uardian  is  not  entitled  to  the  money  of  the 
ward  ;  12  Ill.  431.  In  England  and  most  of  the 
United  States  a  mother  cannot  appoint  a  testa¬ 
mentary  guardian,  nor  can  a  putative  father,  nor 
a  person  in  loco  parentis  ;  1  Bla.  Com.  462,  n.;  but 
by  statute  in  Illinois  she  may  make  an  appoint¬ 
ment,  if  the  father  has  not  done  so,  provided  she 
be  not  remarried  after  his  death  ;  2  Kent,  225.  In 
New  York,  the  consent  of  the  mother  is  required 
to  a  testamentary  appointment  by  the  father; 
Schoul.  Dom.  Rel.  400. 

Guardians  appointed  by  court .  The  greater 
number  of  guardians  among  us,  by  far,  are 
those  appointed  by  court,  in  conformity  with 
statutes  which  regulate  their  powers  and 
duties.  In  the  absence  of  special  provisions, 
their  rights  and  duties  are  governed  by  the 
general  law  on  the  subject  "of  guardian  and 
ward. 

Appointment  of  guardians.  All  guardians 
of  infants  specially  appointed  must  be  ap¬ 
pointed  by  the  infant’s  parent;  or  by  the 
infant  himself ;  or  by  a  court  of  competent 
jurisdiction. 

After  the  age  of  fourteen,  the  ward  is  en¬ 
titled  to  choose  a  guardian,  at  common  law, 
and  generally  by  statute;  Reeve,  Dom.  Rel. 
320  ;  15  Ala.  N.  s.  687  ;  30  Miss.  458.  His 
choice  is  subject,  however,  to  the  rejection  of 
the  court  for  good  reason,  when  he  is  entitled 
s  to  choose  again;  14  Ga.  594.  So  guardian- 
b  ship  by  the  sole  appointment  of  the  infant 
cannot  now  be  said  to  exist.  If  the  court  ap¬ 
point  one  before  the  age  of  choice,  the  infant 
may  appear  and  choose  one  at  that  age,  with- 
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out  any  notice  to  the  guardian  appointed  ;  30 
Miss.  458;  15  Ala.  N.  8.  687;  But  if  none 
be  chosen,  then  the  old  one  acts.  It  seems 
that  in  Indiana  the  old  one  can  be  removed 
only  for  cause  shown ;  in  which  case,  of 
course,  he  is  entitled  to  notice;  8  Ind.  307. 
A  probate,  surrogate,  or  county  court  has  no 
power  to  appoint,  unless  the  minor  resides  in 
the  same  county;  2  Bradf.  Surr.  214;  7  Ga. 
362;  9  Tex.  109;  16  Ala.  n.  s..  759  ;  27 
Mo.  280;  but  where  the  ward  is  a  non¬ 
resident,  guardianship  is  frequently  recog¬ 
nized  for  the  collection  and  preservation  of 
his  estate  in  the  jurisdiction,  and  in  such 
cases,  the  court  where  the  property  is  situated 
will  appoint  a  guardian,  the  existence  of  the 
property  determining  the  jurisdiction ;  4 
Allen,  466;  27  E.  L.  &  Eq.  249.  Persons 
residing  out  of  the  jurisdiction  will  not  usually 
be  appointed  guardians ;  but  this  rule  is  not 
invariable,  except  in  those  states  which  re- 

Juire  resident  guardians  by  statute  ;  Schoul. 
)om.  llel.  419. 

It  is  a  subject  of  much  doubt  whether  a 
married  woman  may  be  a  guardian ;  while 
there  are  cases  which  sustain  their  acts  while 
acting  as  guardians,  clear  precedents  for  their 
actual  appointment  are  wanting.  See  2  Dougl. 
433.  It  has  been  held,  however,  that  a  mar¬ 
ried  woman  may  be  co-guardian  with  a  man, 
though  her  sole  appointment  is  improper;  L. 
R.  f  Ch.  387  ;  see  29  Miss.  195;  1  Paige, 
488  ;  19  Ind.  88.  A  single  woman  by  her 
marriage  loses  her  guardiauship,  it  would 
seem  ;  but  she  may  be  reappointed  ;  2  Kent, 
225,  n.  b ;  2  Dougl.  433.  Where  there  is  a 
valid  guardianship  unrevoked,  the  appoint¬ 
ment  of  another  is  void  ;  23  Miss.  550. 

A  guardian  to  a  lunatic  cannot  be  appointed 
till  after  a  writ  de  lunatico  inquirendo ;  21 
Ala.  N.  s.  504.  An  order  removing  a  guar¬ 
dian  is  equivalent  to  an  order  to  pay  over  the 
money  in  his  hands  to  his  successor ;  9  Mo. 
225,  227.  In  some  states  the  court  is  author¬ 
ized  to  revoke  for  non-residence  ot  the  guar¬ 
dian  ;  9  Mo.  227. 

Powers  and  liabilities  of  guardians .  The 
relation  of  a  guardian  to  his  ward  is  that  of 
a  trustee  in  equity,  and  bailiff  at  law  ;  2  Md. 
111.  It  is  a  trust  which  he  cannot  assign  : 

1  Pars.  Contr.  116.  He  will  not  be  allowed 
to  reap  any  benefit  from  his  ward’s  estate; 
2  Comyns,  230,  except  for  his  legal  compensa¬ 
tion  or  commission  ;  but  must  account  for  all 
profits,  which  the  ward  may  elect  to  take  or 
charge  interest  on  the  capital  used  by  him ; 
17  Ala.  N.  8.  306.  lie  can  invest  the  money 
of  his  ward  in  real  estate  only  bv  order  of 
court ;  3  Ind.  320  ;  6  id.  628 ;  3  Yerg.  336  ; 
21  Miss.  9  ;  38  Me.  47.  And  he  cannot  con¬ 
vert  real  estate  into  personalty  without  a 
similar  order ;  25  Mo.  548  ;  4  Jones,  15;  16 
B.  Monr.  289  ;  1  Rawle,  293  ;  1  Ohio,  232 ; 
1  Dutch.  121;  2  Kent,  Com.  230.  The 
law  does  not  favor  the  conversion  of  the  real 
estate  of  minors;  14  Penn.  372  ;  but  if  it  be 
clearly  to  the  interest  of  a  minor  that  Ins  real 
estate  be  sold  and  converted  into  money,  the 


court  will  award  an  order  of  sale,  notwith¬ 
standing  that  in  the  event  of  his  death  during 
minority,  the  proceeds  would  go  to  other  par¬ 
ties  than  those  to  whom  the  land  would  have 
descended  had  it  not  been  converted  ;  6  Phila. 
157.  The  rule  is  different  in  England ;  there 
land  converted  into  money,  or  money  into 
land,  retains  its  character  of  land  or  money, 
as  the  case  may  be,  during  the  nonage  of  the 
minor;  6  Ves.  6;  lllll.  278. 

He  may  lease  the  land  of  his  ward  ;  1  Pars. 
Contr.  114  ;  2  Mass.  56  ;  but  if  the  lease  ex¬ 
tends  beyond  the  minority  of  the  ward,  the 
latter  may  avoid  it  on  coming  of  age;  1 
Johns.  Ch.  561 ;  10  Yerg.  160;  2  Wils.  129; 
7  Johns.  154;  5  Halst.  133.  He  may  sell 
his  ward’s  personalty  without  order  of  court; 
27  Ala.  x.  s.  198;  19  Mo.  345;  and  dispose 
of  and  manage  it  as  he  pleases ;  2  Pick.  243. 
He  is  required  to  put  the  money  out  at 
interest,  or  show  that  he  was  unable  to  do 
this;  21  Miss.  9;  2  Wend.  424;  1  Pick. 
527  ;  18  id.  1  ;  1  Johns.  Ch.  620  ;  5  id.  497  ; 
7  W.  &  S.  48  ;  13  E.  L.  &  Eq.  140.  If  he 
spends  more  than  the  interest  and  profits  of 
the  estate  in  the  maintenance  and  education 


)f  the  ward  without  permission  of  the  court, 
ic  may  be  held  liable  for  the  principal  thus 
•onsumed ;  1  S.  &  M.  545;  26  Miss.  393;  6 
B.  Monr.  1292;  2  Strobh.  40;  2  Sneed,  520. 

If  he  erects  buildings  on  his  ward’s  estate 
nit  of  his  own  money,  without  order  ol  court, 
le  will  not  be  allowed  any  compensation  ;  11 
Barb.  22  ;  8  id.  48  ;  1 1  Penn.  326  ;  23  Miss. 
189  ;  24  id.  204.  He  is  not  chargeable  with 
:he  services  of  his  wards  if  for  their  o^n 
benefit  he  requires  them  to  work  for  him  ;  1  - 
Bratt.  608.  A  married  woman  guardian  can 
convey  the  real  estate  of  her  ward  withou 
ber  husband  joining  ;  2  Dougl.  433.  On  mar¬ 
riage  of  a  female  minor  in  Mississippi*  Rr 

husband,  although  a  minor,  is  entitled  to  rect^c 

ber  estate  from  her  guardian  ;  3  Miss.  893. 

Joint  guardians  may  sue  together  on  accouii^ 
of  any  joint  transaction  founded  on  their  rt 
lation  to  the  ward,  even  alter  the  re  a  i 
creases  ;  4  Pick.  283  ;  and  where  oneguardi ^ 
consents  to  his  co-guardian’s  misapplies  i 
funds,  he  is  liable;  11  S.  &  R*  e  ’ 
Penn.  175.  Guardians  like  other  trustees 
executors  and  administrators  except*  *  ‘  • 

portion  out  the  management  of  the  pr  I  • 
to  suit  their  respective  tastes  and  qu<l  .  e 
tions,  while  neither  parts  irrevocable  wi 
control  of  the  whole ;  and  in  suchcas 
is  chargeable  with  no  more  than  w  jn 

ceived,  unless  unwarrantable  «egUr  . 
superintending  the  others’  acts  can  e 

8  V  &  S.  143;  and  the  discharge » of  on _ 

who  has  received  no  part  of  th 

lieves  him  from  liability  ;  83  1  enn-  ^  ^  ;m_ 

Contracts  between  guardian  ai 
mediately  after  tbe  latter  has  the 

majority  are  unfavorably  regar  thev  re- 
courts,  and  will  be  set  aside  where  t  ^  ,g  & 
dound  to  the  prolit  of  the  guar  *  jliss. 
R.114?  5  Binn.  8?  8  Md.  230,  l0 

737  ;  14  B.  -Monr.  638;  Barb-  b 
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Ala.  N.  s.  400.  Neither  is  he  allowed  to 
purchase  at  the  sale  of  his  ward’s  property  ; 

2  Jones,  Eq.  285  ;  22  Barb.  167.  But  the 
better  opinion  is  that  such  sale  is  not  void, 
but  voidable  only  ;  2  Gray,  141  ;  10  Humphr. 
275.  He  is  not  allowed,  without  permission 
of  court  under  some  statute  authority,  to  re¬ 
move  his  ward’s  property  out  of  the  state ; 
24  Ala.  N.  s.  486.  lie  cannot  release  a  debt 
due  his  ward;  1  J.  J.  Marsh.  441 ;  11  Mo. 
649  ;  although  he  may  submit  a  claim  to  ar¬ 
bitration  ;  22  Miss.  118;  11  Me.  326;  6  Pick. 
269;  Dy.  216;  1  Ld.  llaym.  246.  He  can¬ 
not  by  his  own  contract  bind  the  person  or 
estate  of  his  ward;  6  Mass.  58  ;  1  Pick.  314 ; 
nor  avoid  a  beneficial  contract  made  by  his 
ward;  13  Mass.  237;  Co.  Litt.  17  6,  89  a. 

He  is  entitled  to  the  care  and  custody  of 
the  person  of  his  ward;  7  Humphr.  Ill  ;  4 
Bradf.  Surr.  221.  If  a  female  ward  marry, 
the  guardianship  terminates  both  as  to  her 
person  and  property.  It  has  been  thought  to 
continue  over  her  property  if  she  marries  a 
minor.  If  a  male  ward  marries,  the  guar¬ 
dianship  continues  as  to  his  estate,  though  it 
has  been  held  otherwise  as  to  his  person.  If 
he  marries  a  female  minor,  it  is  said  that  bis 
guardian  will  also  be  entitled  to  her  property , 
lleeve,  Dom.  Rel.  328 ;  2  Kent,  226. 

A  guardian  may  change  the  residence  ot 
his  ward  from  one  county  to  another  in  16 
same  state.  But  it  seems  that  the  new  ecani  y 
may  appoint  another  guardian ;  4  1  a< 

"  11  Whether  he  has  the  right  to  re- 

_  /*  •  _  _  . . nil  i / » f  i  nn  m  f\  S 


of  his  or  her  guardian ;  Reeve,  Dom.  Rel. 
327.  And  any  one  marrying  or  aiding  in  the 
marriage  of  a  ward  without  such  consent  is 
guilty  of  contempt  of  court ;  2  P.  Wins.  562  ; 
3  id.  1 16  ;  but  this  whole  subject  is  peculiar  to 
the  laws  of  England  and  has  no  application  in 
the  United  States;  Schoul.  Dom.  llel.  517. 
Infants  are  liable  for  their  torts  in  the  same 
manner  as  persons  of  full  age  ;  5  Hill,  N.  Y. 
391  ;  3  Wend.  391  ;  9  N.  H.  441.  A  ward 
is  entitled  to  his  own  earnings;  1  Bouvier, 
Inst.  349.  He  attains  his  majority  the  day 
before  the  twenty-first  anniversary  of  his 
birthday;  3  Harring.  557;  4  Dana,  597;  1 
Salk.  44.  He  can  sue  in  court  only  by  his 
guardian  or  prockein  ami ;  4  Bla.  Com.  464. 
He  could  not  bring  an  action  at  law  against 
his  guanban,  but  might  file  a  bill  in  equity 
calling  him  to  account;  2  Vern.  342;  3  P. 

3  Atk.  25;  1  Ves.  91.  By  the 


move  his  w...~ -  ^  .  _ _ 

been  a  disputed  question.  By  the  c 
law,  his  authority  both  over  the  pei» 
property  of  his  ward  was  strictly  loca^J 

Johns.  Ch.  156  ;  1  ±  •  j  ,  ■ ’  jg  tj,e  view  N.  s. 
169;  10  Miss.  532.  And  this  is  tne  v 

maintained  in  most  of  the  s  a  •  ^.  ques- 

t.on,  5  Paige,  Ch.  59« 3(J .  g  Md.  227  ; 
id.  461 ;  18  id.  34 i  ,  jlOMiciL. 

3  Mer.  67  ;  5  f  ic^:.2)';n  one  state  maintain 
Nor  can  a  guardian'  ciaim  in  which 
an  action  in  another  Ala.  N.  s.  343; 

his  ward  is  interes  <■-  ’ r’nnfl.  Laws,  §  499 


18 


Wf 

Miss. 


529  ;  Story, 


tlie 


omission 
guardian 


calling 
Wms.  119; 

practice  in  chancery,  he  was  allowed  one  year 
to  examine  the  accounts  of  his  guardian  after 
coming  of  age;  7  Paige,  46.  The  statute  of 
limitations  will  not  run  against  him  during  the 
guardianship;  34  Ala.  N.  s.  15.  But  see 
Limitations. 

Sale  of  infant's  lands.  It  is  probable  that 
the  English  court  of  chancery  did  not  have 
nherent  original  power  to  order  the 
sale  of  minors’  lands ;  2  Ves.  23  ;  1  Moll. 
525.  But,  with  the  acquiescence  of  parlia¬ 
ment,  it  claims  and  exercises  that  right  for  the 
purpose  of  maintaining  and  educating  the 
!vard  This  power  is  not  coneeded  as  belong- 
Surr.  221.  Whether  lie  has  tlierigniiu  *«=-  ‘  •  courts  of  chancery  in  this  country 

ard  into  a  foreign  jurisdiction  lias  . 


Conti*  Laws, 

^  He  cannot  waive 

See  Lex  Uki  Si-ms.  b  neglect  or 

rights  of  his  ward, -not  ^  ^  417.  No 

;  2  Vern.  368  >  ^  bound  to  main- 

,  except  a  wn  expense.  It  is  chs- 
tain  his  ward  nt  h^  whether  to  allow  a 
cretionary  "1th  ‘out  of  bis  child’s  estate  for 
father  any  maintenancc ;  Reeve,  Dom. 

his  education  a  .  , 

Rel.  324;  lenities  of  wards.  A  ward 
Rights  «««j  flto  Ids  guardian,  which  a 
owes  obedience  dian  in  enforcing;  1 

court  w.U  aid  ?21.  Ihe  genera  rule  is 
Stra.  167;  •>  f.g  contracts  are  voidable;  13 
that  the  war  .  ^  457  .  yet  there  are  some 
Mass.  237  ;  ^jearly  prejudicial  that  they  liave 
contracts  so  oluteiy  void  :  such  as  contracts 
been  h®‘ .  4  (jonn.  376. 
of  surety  ’  not  marry  without  the  consent 

j ^ 


b  °  virtue  of  their  equity  jurisdiction,  nor  to 
our  probate  courts  as  custodians  of  minors  ;  6 
Hill,  415;  2  Kent,  229,  n.  a.  It  must  be 
derived  from  some  statute  authority  ;  27  Ala. 

198;  7  Johns.  Ch.  154;  2  Pick.  243  ; 
Ambl.  419. 

It  has  been  a  much-disputed  question 
whether  an  infant’s  lands  can  be  sold  by  spe^ 
cial  act  of  the  legislature.  On  the  ground 
that  the  state  is  the  supreme  guardian  of  in¬ 
fants,  this  power  of  the  legislature  has  been 
sustained  where  the  object  was  the  education 
and  support  of  the  infant;  29  Miss.  146;  30 
id.  246  ;  5  Ill.  127  ;  20 .Wend.  365  ;  8  Blackf. 
10;  16  Mass.  326.  So  it  has  been  sustained 
where  the  sale  was  merely  advantageous  to 
his  interest;  11  Gill  &  J.  87  ;  14  S.  &  R. 
435.  There  has  been  some  opposition  on  the 
ground  that  it  is  an  encroachment  on  the 
judiciary;  4  N.  H.  565,  575;  10  Yerg.  59. 
Such  sales  have  been  sustained  w^here  the 
object  was  to  liquidate  the  ancestor’s  debts  ; 
4  T.  B,  Monr.  95.  This  has  been  considered 
questionable  in  the  extreme;  10  Am.  Jur. 
297  ;  10  Yerg.  59;  contra ,  16  Ill.  548.  It 
has  also  been  exercised  in  the  case  of  idiots 
and  lunatics,  and  sustained  on  the  same 
reasons  as  in  the  case  of  infants ;  7  Mete. 
388. 

Rv  statute,  we  have  also  guardians  for  the 
insane  and  for  spendthrifts;  2  Barb.  153; 
8  Ala.  n.  s.  796  ;  18  Me.  384  ;  8  N.  H.  569  ; 
19  Pick.  50G.  This  guardian  is  sometimes 
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designated  as  the  committee ;  Selioul.  Dom. 
llel.  389. 

GUARDIAN  AD  LITEM.  A  guardian 
appointed  to  represent  the  ward  in  legal  pro¬ 
ceedings  to  which  he  is  a  party  defendant. 

The  appointment  of  such  is  incident  to  the 
power  of  every  court  to  try  a  case ;  2  Cow. 
430 ;  and  the  power  is  then  confined  to  the 
particular  case  at  bar;  Co.  Litt.  89,  n.  16. 
His  duty  is  to  manage  the  interest  of  the  in¬ 
fant  when  sued.  In  criminal  cases  no  guar¬ 
dian  is  appointed :  the  court  acts  as  guardian  ; 
Reeve,  Dom.  Rel.  318.  A  guardian  ad  litem 
cannot  be  appointed  till  the  infant  has  been 
brought  before  the  court  in  some  of  the  modes 
prescribed  by  law;  16  Ala.  N.  s.  509;  1 
Swan,  75;  2  B.  Monr.  453.  Such  guardian 
cannot  waive  service  of  process;  £  Ind.  74; 

9  id.  48.  The  writ  and  declaration  in  actions 
at  law  against  infants  are  to  be  made  out 
as  in  ordinary  cases.  In  English  practice 
where  the  defendant  neglects  to  appear,  or 
appears  otherwise  than  by  guardian,  the 
plaintiff  may  apply  for  and  obtain  a  summons 
calling  on  him  to  appear  by  guardian  within 
a  given  time;  otherwise  the  plaintiff*  may 
be  at  liberty  to  proceed  as  in  other  cases,  hav¬ 
ing  had  a  nominal  guardian  assigned  to  the 
infant ;  Macphers.  Inf.  359.  A  like  rule 
prevails  in  New  York  and  other  states;  6 
Cow.  50;  12  N.  H.  515;  Selioul.  Dom.  Rel. 
596. 

The  omission  to  appoint  a  guardian  ad 
litem  does  not  render  the  judgment  void,  but 
only  voidable;  8  Mete.  196.  It  will  be  pre¬ 
sumed,  where  the  chancellor  received  the 
answer  of  a  person  as  guardian  ad  litem ,  that 
he  was  regularly  appointed,  although  it  does 
not  appear  of  record;  19  Miss.  418.  See 
Swan,  197.  It  is  error  to  decree  the  sale  of 
a  decedent’s  property  on  the  petition  of  the 
representatives,  without  the  previous  appoint¬ 
ment  of  a  guardian  ad  litem  for  the  infant 
heirs;  16  Ala.  N.  s.  £1.  Where  the  general 
guardian  petitions  for  a  sale  of  his  ward’s 
lands,  the  court  must  appoint  a  guardian  ad 
litem  ;  18  B.  Monr.  779  ;  21  Ala.  N.  s.  363  ; 
30  Miss.  258 ;  1  Ohio  St.  544. 

It  seems  that  a  guardian  ad  litem  can  elect 
whether  to  come  into  hotch-pot ;  15  Ala.  85. 
An  appearance  of  the  minor  in  court  is  not 
necessary  for  the  appointment  of  a  guardian 
to  manage  his  interest  in  the  suit;  11  E.  L 
&  Eq.  156;  15  id .  317.  If  an  infant  comes 
of  age  pending  the  suit,  he  can  assert  his 
rights  at  once  for  himself,  and  if  he  does  not 
he  cannot  generally  complain  of  the  acts  of  his 
guardian  ad  litem ;  1  Mete.  (Ky.)  602 ;  50 
Me.  62 ;  48  Wise.  89. 

GUARDIANSHIP.  The  power  or  pro¬ 
tective  authority  given  by  law,  and  imposed 
on  an  individual  who  is  free  and  in  the  enjoy¬ 
ment  of  his  rights,  over  one  whose  weakness 
on  account  of  his  age  renders  him  unable  to 
protect  himself. 

GUARENTIGIO.  In  Spanish  Law 

A  term  applicable  to  the  contract  or  writing 


by  which  courts  of  justice  are  empowered  to 
execute  and  carry  into  effect  a  contract  in  the 
same  manner  as  if  it  were  decreed  by  the 
court  after  the  usual  legal  formalities.  This 
clause,  though  formerly  inserted  in  contracts 
of  sale,  etc.,  stipulating  the  payment  of  a  sum 
of  money,  is  at  present  usually  omitted,  as 
courts  of  justice  ordinarily  compel  the  par¬ 
ties  to  execute  all  contracts  made,  by  authen¬ 
tic  acts,  that  is,  acts  passed  before  a  notary,  in 
the  presence  of  two  witnesses. 

GUBERNATOR  (Lat.).  A  pilot  of  a 
ship. 

GUERRILLA  PARTY  (Span,  guerra , 
war  ;  gueri'illa ,  a  little  war). 

In  Military  Law.  Self-constituted  sets 
of  armed  men,  in  times  of  war,  who  form  no 
integrant  part  of  the  organized  army,  do  not 
stand  on  the  regular  pay-roll  of  the  army,  or 
are  not  paid  at  all,  take  up  arms  and  lay  them 
down  at  intervals,  and  carry  on  petty  war, 
chiefly  by  raids,  extortion,  destruction,  and 
massacre.  Lieber,  Guerr.  Part.  18.  See 
Halleck,  Int.  Law,  386  ;  Woolsey,  Int.  Law, 
299. 

Partisan,  free-corps,  and  guerrilla  are  terms 
resembling  each  other  considerably  in  significa¬ 
tion  ;  and,  indeed,  partisan  and  guerrilla  are  fre¬ 
quently  used  in  the  same  sense.  See  Halleck, 
Int.  Law,  386. 

Partisan  corps  and  free-corps  both  denote  bodies 
detached  from  the  main  army  ;  but  the  former 
term  refers  to  the  action  of  the  troop,  the  lat¬ 
ter  to  the  composition.  The  partisan  leader  com¬ 
mands  a  corps  whose  object  is  to  injure  the 
enemy  by  action  separate  from  that  of  his  own 
main  army ;  the  partisan  act6  chiefly  upon  the 
enemy’s  lines  of  connection  and  communication, 
and  outside  of  or  beyond  the  lines  of  operation 
of  his  own  army,  in  the  rear  and  on  the  flanks  of 
the  enemy.  But  he  is  part  and  parcel  of  the 
army,  and,  as  such,  considered  entitled  to  the 
privileges  of  the  law  of  war  so  long  as  he  docs 
not  transgress  it.  Free  corps,  on  the  other  hand, 
are  troops  not  belonging  to  the  regular  army, 
consisting  of  volunteers  generally  raised  by  in¬ 
dividuals  authorized  to  do  so  by  the  govern¬ 
ment,  used  for  petty  war,  and  not  incorporated 
with  the  ordre  de  bataille .  The  men  composing 
these  corps  are  entitled  to  the  benefit  of  thchn's 
of  war,  under  the  same  limitations  as  the  par¬ 
tisan  corps. 

Guerrilla-men,  when  captured  in  fair  figbt 
and  open  warfare,  should  be  treated  as  the 
regular  partisan  is,  until  special  crimes,  1 
as  murder,  or  the  killing  of  prisoners,  or  ie 
sacking  of  places,  are  proved  upon  them. 

The  law  of  war,  however,  would  not  ex¬ 
tend  a  similar  favor  to  small  bodies  of  arnU* 
countrypeople  near  the  lines,  whose  ’v*1. 
smallness  shows  that  they  must  resort  0 
casional  fighting  and  the  occasional  assunn  „ 
of  peaceful  habits  and  brigandage;  Lieuci, 
Guerr.  Part.  20. 

GUEST.  A  traveller  who  stays  at  an  inn 
or  tavern  with  the  consent  of  the  tcIu 
Bacon,  Abr.  Inns.  C  5  ;  8  Co.  32. 

And  if,  after  taking  lodgings  at .  an  inn,  ^ 
leaves  liis  horse  there  and  gocs  *  " 

lodge,  he  is  still  to  be  considered  a  gncsU 

Vt.  316;  but  not  if  he  merely  ka^ts  e 
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for  keeping  which  the  landlord  receives  no 
compensation;  1  Salk.  388;  3  Ld.  RaVm. 
866;  Cro.  Jac.  188..  And  where  one  leaves 
his  horse  with  an  innkeeper  with  no  inten¬ 
tion  of  stopping  at  the  inn  himself,  he  is  not 
a  guest  of  the  inn,  and  the  liability  of  the 
landlord  is  simply  that  of  an  ordinary  bailee 
for  hire;  68  Md.  489  ;  33  N.  Y.  577.  The 
length  of  time  a  man  is  at  an  inn  makes  no 
difference,  whether  he  stays  a  day,  a  week, 
or  a  month,  or  longer,  or  only  for  temporary 
refreshments,  so  always  that,  though  not 
strictly  transicns,  he  retains  his  character  as  a 
traveller;  5  Term,  273  ;  5  Barb.  560.  But 
if  a  person  comes  upon  a  special  contract  to 
board  at  an  inn,  he  is  not,  in  the  sense  of  the 
law,  a  guest,  but  a  boarder;  Bacon,  Abr. 
Inns,  C  5;  Story,  Bailm.  §  477  ;  but  this  is 
a  question  of  fact  to  be  determined  by  a  jury ; 
33  Wise.  118.  The  payment  of  a  stipulated 
sum  per  week  does  not  of  itself  change  the 
relation  of  a  party  from  that  of  a  guest  to  that 
of  a  lodger;  7  Cush.  417;  33  Cal.  557  ;  20 
Alb.  L.  J.  64. 

Innkeepers  are  generally  liable  for  all  goods 
belonging  to  the  guest  brought  within  the  inn. 
It  is  not  necessary  that  the  goods  should 
have  been  in  the  special  keeping  of  the  inn¬ 
keeper  to  make  him  liable.  This  rule  is 
founded  on  principles  of  public  utility,  to 
which  all  private  considerations  ought  to 
yield;  2  Kent,  459;  14  Johns.  175;  Dig.  4. 
9.  1  ;  3  B.  &  Aid.  283  ;  1  Holt,  N.  P.  209 ; 
1  Bell,  Comm.  469  ;  1  Sm.  Lead.  Cas.  47  ; 
14  Barb.  193;  62  Penn.  92;  and  the  re¬ 
sponsibility  extends  to  the  loss  from  whatever 
cause  it  may  have  arisen,  except  the  default  of 
the  traveller  himself,  the  act  of  Cod,  or  the  pub¬ 
lic  enemy  ;  Sanders,  Neg.  212 ;  2  Story,  Contr. 
§  909  ;  but  see  contra  as  to  accidental  fire,  30 
Mich.  259  ;  s.  c.  18  Am.  Rep.  127,  note. 

GUEST-TAKER.  See  Agister. 

GUIDON  DE  LA  MER.  The  name  of 
a  treatise  on  maritime  law,  written  in  Rouen 
in  Normandy  in  1671,  as  is  supposed.  It 
was  received  on  the  continent  of  Europe 
almost  as  equal  in  authority  to  one  of  the 
ancient  codes  of  maritime  law.  The  author 
of  this  work  is  unknown.  This  tract  or 
treatise  is  contained  in  the  “  Collection  de 
'  Lois  maritimes,”  by  J.  M.  Pardessus,  vol.  2, 
p.  371  et  seq. 


GUILD,  GILD.  A  brotherhood  or  com¬ 
pany  governed  by  certain  rules  and  orders 
made  among  themselves  by  king’s  license  ;  a 
corporation,  especially  for  purposes  of  com¬ 
merce ;  so  called  because  on  entering  the 
guild  the  members  pay  an  assessment  or  tax 
(gild)  towards  defraying  its  charges.  T.  L.  : 
l)u  Cange.  *  guild  held  generally  more  or 
less  property  in common — often  a  hall,  called 
a  ^utW^ajl,  for  thepurooses  of  the  associa- 
tion.  1  he  name  of  guild  was  not,  however 
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GUILD  HALL  (Law  Lat.  gildhalla, 
variously  spelled  ghildlialla ,  guihalla,  gui 
riaula ;  from  Sax.  gild,  payment,  company, 
and  halla,  hall).  A  place  in  which  are  ex¬ 
posed  goods  for  sale.  Charter  of  Count  of 
Flanders;  Hist.  Guinensi,  202,  203;  Du 
Cange.  The  hall  of  a  guild  or  corporation. 
Du  Cange;  Spelman :  e.  g.,  Gildhalla  Tea - 
tonicorum.  The  chief  hall  of  the  city  of 
London,  where  the  mayor  and  commonalty 
hold  their  meetings.  The  hall  of  the  mer¬ 
chants  of  the  Hanseatic  League  in  London, 
otherwise  called  the  u  Stilyard.”  Id. 

GUILT.  In  Criminal  Law.  That  which 
renders  criminal  and  liable  to  punishment. 

That  disposition  to  violate  the  law,  which 
has  manifested  itself  by  some  act  already 
done.  The  opposite  of  innocence.  See 
Rutherf.  Inst.  b.  1,  c.  18,  s.  10. 

In  general,  every  one  is  presumed  innocent 
until  guilt  has  been  proved ;  but  in  some  cases^ 
the  presumption  of  guilt  overthrows  that  of 
innocence ;  as,  for  example,  where  a  party 
destroys  evidence  to  which  the  opposite  party 
is  entitled.  The  spoliation  of  papers  material 
to  show  the  neutral  character  of  a  vessel 
furnishes  strong  presumption  against  the  neu¬ 
trality  of  the  ship  ;  2  Wheat.  227. 

Q.qjILTY.  The  state  or  condition  of  a  per¬ 
son  who  has  committed  a  crime,  misdemeanor, 

^This  word  implies  a  malicious  intent,  and 
must  be  applied  to  something  universally  al¬ 
lowed  to  be  a  crime;  Cowp.  27o. 

In  Pleading.  A  plea  by  which  a  defend¬ 
ant who  is  charged  with  a  crime,  misdemeanor 
™  <o  l  admit/ or  confesses  it.  .  In  cmnnjl 
proceedings,  when  the  Moused  » 

the  clerk  asks  him,  “  How  say  you,  A.  B., 
the  tier*,  no  ’  :itv  •>>>  His  answer, 

ment,  he  answers  or  pleads  guilty,  ° 
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HABEAS  CORPORA  (Lat.  that  you 
have  the  bodies).  In  English  Practice. 
A  writ  issued  out  of  the  common  pleas,  com¬ 
manding  the  sheriff  to  compel  the  appearance 
of  a  jury  in  a  cause  between  the  parties.  It 
answered  the  same  purpose  as  a  distringas 
juratores  in  the  king’s  bench.  It  is  abolished 
by  the  Common-law  Procedure  Act. 

HABEAS  CORPUS  (Lat.  that  you 
have  the  body).  A  writ  directed  to  the  per¬ 
son  detaining  another,  and  commanding  him 
to  produce  the  body  of  the  prisoner  at  a  cer¬ 
tain  time  and  place,  with  the  day  and  cause 
of  his  caption  and  detention,  to  do,  submit  to, 
and  receive  whatsoever  the  court  or  judge 
awarding  the  writ  shall  consider  in  that  behalf. 

This  is  the  most  famous  writ  in  the  law  ;  and, 
having  for  many  centuries  been  employed  to  re¬ 
move  illegal  restraint  upon  personal  liberty,  no 
matter  by  what  power  imposed,  it  is  often  called 
the  great  writ  of  liberty.  It  takes  its  name  from 
the  characteristic  words  it  contained  when  the 
process  and  records  of  the  English  courts  were 
written  in  Latin  : 

Pr&cipimus  tibi  quod  corpus  A  B  in  custodia 
vestra  detentnm ,  ut  dieitur ,  una  cum  causa  cap- 
tionis  et  detentionis  suoe,  quocunque  nomine  idem 
A  B  censeatnr  in  eadem  habeas  coram  nobis  apnd 
Weston.  Ac.  ad  subjiciendum  et  recipieudum  ea, 
quw  curia  nostra  de  eo  ad  tunc  et  ibidetn  ordinari 
contigcrit  in  hac  parte ,  etc. 

There  were  several  other  writs  which  contained 
the  words  habeas  corpus  ;  but  they  were  distin¬ 
guished  from  this  and  from  one  another  by  the 
specific  terms  declaring  the  object  of  the  writ, 
which  terms  are  still  retained  in  the  nomen¬ 
clature  of  writs  :  as,  habeas  corpus  ad  respon¬ 
dendum ,  ad  testificandum ,  ad  satisfaciendum ,  ad 
prosequendum,  and  ad  faciendum  et  recipiendum, 
ad  deliberandum  et  recipiendum. 

This  writ  was  in  like  manner  designated  as 
habeas  corpus  ad  subjiciendum  et  recipiendum  ; 
but,  having  acquired  in  public  esteem  a  marked 
importance  by  reason  of  the  nobler  use6  to 
which  it  has  been  devoted,  it  has  so  far  appro¬ 
priated  the  generic  term  to  itself  that  it  is  now, 
by  way  of  eminence,  commonly  called  The  Writ 
of  Habeas  Corpus. 

The  date  of  its  origin  cannot  now  be  ascertained. 
Traces  of  its  existence  are  found  in  the  Year 
Book  AS  Ed.  III.  22  ;  and  it  appears  to  have  been 
familiar  to,  and  well  understood  by,  the  judges 
in  the  reign  of  Henry  VI.  In  its  early  history 
it  appears  to  have  been  used  as  a  means  of  relief 
from  private  restraint.  The  earliest  precedents 
where  it  was  used  against  the  crown  are  in  the 
reign  of  Henry  VII.  Afterwards  the  use  of  it 
became  more  frequent,  and  in  the  time  of  Charles 
I.  it  was  held  an  admitted  constitutional  remedy  : 
Hurd,  Hab.  Corp.  145. 

In  process  of  time,  abuses  crept  into  the  prac¬ 
tice,  which  in  some  measure  impaired  the  useful¬ 
ness  of  the  writ.  The  party  imprisoning  was  at 
liberty  to  delay  his  obedience  to  the  first  writ, 
and  might  wait  till  a  second  and  third  were  is¬ 
sued  before  he  produced  the  party ;  and  many 
other  vexatious  shifts  were  practised  to  detain 
state  prisoners  in  custody  ;  3  Bla.  Com.  135. 

Greater  promptitude  in  its  execution  was  re¬ 
quired  to  render  the  writ  efficacious.  The  subject 


was  accordingly  brought  forward  in  parliament  in 
1668,  and  renewed  from  time  to  time  until  1679, 
when  the  celebrated  Habeas  Corpus  Act  of  31 
Car.  II.  was  passed.  The  passage  of  tliis  act  has 
been  made  the  theme  of  the  highest  praise  and 
congratulation  by  British  authors,  and  is  even 
said  to  have  “extinguished  all  the  resources  of 
oppression. ”  Hurd,  Hab.  Corp.  93. 

This  act  being  limited  to  cases  of  commitments 
for  u  criminal  or  supposed  criminal  matters,” 
every  other  species  of  restraint  of  personal  liberty 
was  left  to  the  ordinary  remedy  at  common  law  ; 
but,  doubts  being  entertained  as  to  the  extent  of 
the  jurisdiction  of  the  judge  to  inquire  into  the 
truth  of  the  return  to  the  writ  in  such  cases,  an 
attempt  was  made,  in  1757,  in  the  house  of  lords, 
to  render  the  jurisdiction  more  remedial.  It  was 
opposed  by  Lord  Mansfield  as  unnecessary,  and 
failed,  for  the  time,  of  success.  It  was  subse¬ 
quently  renewed,  however ;  and  the  act  of  56  Geo. 
III.  c.  100  supplies,  in  England,  all  the  needed 
legislation  in  cases  not  embraced  by  the  act  of 
31  Car.  II.  Hurd,  Hab.  Corp. 

The  English  colonists  in  America  regarded  the 
privilege  of  the  writ  as  one  of  the  “  dearest  birth¬ 
rights  of  Britons  ;  ”  and  sufficient  indications 
exist  that  it  was  frequently  resorted  to.  The  denial 
of  it  in  Massachusetts  by  Judge  Dudley  in  1689  to 
Rev.  John  Wi6e,  imprisoned  for  resisting  the 
collection  of  an  oppressive  and  illegal  tax,  was 
made  the  subject  of  a  civil  action  against  the 
judge,  and  was,  moreover,  denounced,  as  one  of 
the  grievances  of  the  people,  in  a  pamphlet  pub¬ 
lished  in  1689  on  the  authority  of  “  the  gentle¬ 
men,  merchants,  and  inhabitants  of  Boston  and 
the  country  adjacent.”  In  New  York  in  1707  it 
served  to  effect  the  release  of  the  Presbyterian 
ministers  Makemieand  Hampton  from  au  illegal 
warrant  of  arrest  issued  by  the  governor,  Corn- 
bury,  for  preaching  the  gospel  without  license. 
In  New  Jersey  in  1710  the  assembly  denounced 
one  of  the  judges  for  refusing  the  writ  to  Thoma6 
Gordon,  which,  they  said,  was  the  “  undoubted 
right  and  great  privilege  of  the  subject.”  In 
South  Carolina  in  1692  the  assembly  adopted  the 
a(?t  of  31  Car.  II.  Thi6  act  was  extended  to 
Virginia  by  Queen  Anne  early  in  her  reign,  while 
in  the  assembly  of  Maryland  in  1725  the  benefit 
of  its  provisions  wa6  claimed,  independent  of 
royal  favor,  as  the  “  birthright  of  the  inhabi¬ 
tants.”  The  refusal  of  parliament  in  1774  to 
extend  the  law  of  habeas  corpus  to  Canada 
was  denounced  by  the  continental  congress  in 
September  of  that  year  as  oppressive,  and  was 
subsequently  recounted  in  the  Declaration  of 
Independence  as  one  of  the  manifestations  on  the 
part  of  the  British  government  of  tyranny  over 
the  colonies.  Hurd,  Hab.  Corp.  109-120. 

It  is  provided  in  art.  i.  see.  9,  §  2  of  the  con¬ 
stitution  of  the  United  States  that  “  The  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspend¬ 
ed,  unless  when,  in  cases  of  rebellion  or  in¬ 
vasion,  the  public  safety  may  require  it.” 

Similar  provisions  are  found  in  the  constitu¬ 
tions  of  most  of  the  states.  In  Virginia,  Ver¬ 
mont,  Louisiana,  and  North  Carolina,  however, 
it  is  forbidden  to  suspend  the  privilege  of  the 
writ  in  any  case  ;  but  in  the  constitution  of 
Maryland,  the  writ  is  not  mentioned.  In  Massa¬ 
chusetts  the  suspension  cannot  exceed  twelve 
months,  and  in  New  Hampshire,  three  months. 
In  Florida  the  governor  is  authorized  to  suspend 
the  writ  in  case  of  insurrection  or  rebellion. 

In  1861,  C.  J.  Taney  decided  in  U.  S.  circuit 


HABEAS  CORPUS 


733 


HABEAS  CORPUS 


pourt  of  Maryland,  that  congress  alone  possessed 
he  power  under  the  constitution  to  suspend  the 
writ  •  9  Am.  L.  Reg.  524 ;  this  view  was  also 
t  iken  hy  other  courts  ;  16  Wise.  860  ;  44  Barb. 

08  •  21  Ind.  370 ;  contra ,  5  Blatchf.  63.  Congress, 
bv’act  of  March  3,  1863,  12  Stat.  at  L.  755, 
authorized  the  president  to  suspend  the  privilege 
of  the  writ  throughout  the  whole  or  any  part  of 
the  United  States,  whenever  in  his  judgment  the 
public  safety  might  require  it,  during  the  re¬ 
bellion.  Under  the  provisions  of  this  act,  a 
partial  suspension  took  place,  but  it  was  held 
that  the  suspension  of  the  privilege  of  the  writ 
does  not  suspend  the  writ  itself.  The  writ  issues 
as  a  matter  of  course  ;  and  on  the  return  made 
to  it  the  court  decides  whether  the  party  apply¬ 
ing  is  denied  the  right  of  proceeding  any  farther 
with  it;  4  Wall.  115.  Nor  does  the  suspension 
of  the  writ  legalize  a  wrongful  arrest  and  im¬ 
prisonment  ;  it  deprives  the  person  thus  arrested 
of  the  means  of  procuring  his  liberty,  but  does 
not  exempt  the  person  making  the  illegal  arrest 
from  liability  for  damages,  nor  from  criminal  pros¬ 
ecution  ;  21  Ind.  472 ;  contra ,  1  Pacific  L.  Mag.  360. 

The  power  has  never  been  exercised  by  the 
legislature  of  any  of  the  states,  except  that 
of  Massachusetts,  which,  on  the  occasion  of 
“  Shay’s  Rebellion,”  suspended  the  privilege  of 
the  writ  from  November,  1786,  to  July,  1787. 
And  in  the  Confederate  States,  the  privilege  was 
suspended  during  the  civil  war  ;  2  Winston,  143  ; 
27  Tex.  705. 

Congress  has  prescribed  the  jurisdiction  of  the 
federal  courts  under  the  writ ;  but,  never  having 
particularly  prescribed  the  mode  of  procedure 
for  them,  they  have  substantially  followed  in 
that  respect  the  rules  of  the  common  law. 

In  most  of  the  states  statutes  have  been 
passed,  not  only  providing  what  courts  or  officers 
may  issue  the  writ,  but,  to  a  considerable  extent, 
regulating  the  practice  under  it;  ... 

them  the  proceeding  retains  its  old  dis  1 
feature  and  merit, -that  of  a  summary  appeal 
for  immediate  deliverance  from  lllega  p 
ment 
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supreme  court,  as  well  as  judges  of  the  dis¬ 
trict  courts,  may  grant  writs  ot  habeas  corpus 
lor  the  purpose  of  inquiring  into  the  cause  of 
commitment ;  “  provided,  that  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners  in 
gaol,  unless  they  are  in  custody  under  or  by 
color  of  the  authority  of  the  United  States, 
or  are  committed  for  trial  before  some  court 
of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify.” 

By  the  seventh  section  of  the  “Act  further 
to  provide  for  the  collection  of  duties  or  im¬ 
posts,”  passed  March  2,  1833,  4  Stat.  at  L. 
634,  the  jurisdiction  of  the  justices  of  the 
supreme  court  and  judges  of  the  district 
courts  is  extended  to  “all  cases  of  a  prisoner 
or  prisoners  in  jail  or  confinement,  where  he 
or  they  shall  be  committed  or  confined  on  or 
by  any  authority  or  law  for  any  act  done  or 
omitted  to  be  done,  in  pursuance  of  a  law  of 
the  United  States,  or  any  order,  process,  or 
decree  of  any  judge  or  court  thereof.” 

By  the  “  Act  to  provide  further  remedial 
justice  in  the  courts  ot  the  L  nited  States, 
passed  August  29,  1842,  5  irtat.  at  L.  5o 9, 
the  jurisdiction  of  the  justices  and  judges 
aforesaid  is  further  extended  “  to  all  cases  of 
any  prisoner  or  prisoners  in  jail  or  confine¬ 
ment,  when  lie,  she,  or  they,  being  subjects 
or  citizens  of  ft  foreign  state,  and  domiciled 
therein,  shall  be  committed  or  confined  or  in 
custodv  under  or  by  any  authority  or  law,  or 
process  founded  thereon,  of  the  United  states, 
or  of  any  of  them,  for  or  on  account  of  any 
act  done  or  omitted  under  any  alleged  right, 
title,  or  authority,  privilege,  protection,  or  ex¬ 
emption  set.  up  or  claimed  under  the  commis¬ 
sion  or  order  or  sanction  of  any  foreign  state 
or  sovereignty,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations,  or  under 

color  thereof.”  .  - 

By  the  third  section  of  the  “  Act  for  the 
government  and  regulation  of  seamen  in  the 
merchant  service,”  passed  July  20,  1790,  1 
Stat.  at  L.  131,  it  is  provided  that  refractory 
seamen  in  certain  cases  shall  not  be  discharged 
on  habeas  corpus  or  otherwise. 

By  an  act  approved  February  6,  1867,  it  is 
provided  that  when,  in  any  suit  begun  in  a 
state  court  and  removed  to  the  circuit  court 
of  the  United  States,  the  defendant  is  in 
actual  custody  under  state  process,  the  clerk 
of  the  circuit  court  shall  issue  a  writ  of  habeas 
corpus  cum  causa  to  the  marshal  to  take 
the  prisoner  into  custody  to  be  dealt  with  in 
said  circuit  Court  according  to  its  rules  of  law 
and  order;  R.  S.  §  642. 

The  supreme  court  issues  the  writ  by  virtue 
of  its  appellate  jurisdiction  ;  4  Cra.  75  ;  and 
it  will  not  grant  it  at  the  instance  of  the  sub¬ 
ject  of  a  foreign  government  to  obtain  the 
custody  of  a  minor  child  detained  by  a  citizen 
of  one  of  the  states ;  for  that  would  be  the 
exercise  of  original  jurisdiction  ;  2  How.  65. 

It  will  grant  it  on  the  application  of  one 
committed  for  trial  in  the  circuit  court  on  a 
criminal  charge;  4  Cra.  75;  3  Dali.  17 ;  and 
where  the  petitioner  is  committed  on  an  in- 
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sufficient  warrant ;  3  Cra.  448 ;  and  where  i 
he  is  detained  by  the  marshal  on  a  capias  ad  c 
satisfaciendum  after  the  return-day  of  the  ! 
writ ;  7  Pet.  568. 

None  of  the  courts  of  the  United  States 
have  authority  to  <xrant  the  writ  for  the  pur-  < 
pose  of  inquiring  into  the  cause  of  commit¬ 
ment,  where  the  prisoner  is  imprisoned  under  i 
process  issued  from  the  state  courts,  except-  < 
ing  where  he  is  denied  or  cannot  enforce  in 
the  judicial  tribunals  of  the  state  any  right 
secured  to  him  by  any  law  providing  lor  the 
equal  civil  rights  of  citizens  of  the  United 
States;  R.  S.  641;  2  Woods,  342.  It  was 
refused  by  the  supreme  court  where  the  party 
for  whose  benefit  the  application  was  made 
had  been  convicted  in  a  state  court  of  levying 
war  against  the  state  ;  3  How.  103. 

It  was  refused  by  the  circuit  court  where 
the  petitioner,  a  secretary  attached  to  the 
Spanish  legation,  was  confined  under  criminal 
process  issued  under  the  authority  of  the 
state  of  Pennsylvania;  1  Wash.  C.  C.  232; 
also  where  the  petitioner,  a  British  seaman, 
was  arrested  under  the  authority  of  an  act  of 
the  legislature  of  the  state  of  South  Carolina, 
which  was  held  to  conflict  with  the  constitu¬ 
tion  of  the  United  States;  2  Wheel.  Cr.  Cas. 
56. 

It  will  be  granted,  however,  where  the  im¬ 
prisonment,  although  by  a  state  officer,  is 
under  or  by  color  of  the  authority  of  the 
United  States,  as  where  the  prisoner  was  ar¬ 
rested  under  a  governor’s  warrant  as  a  fugitive 
from  justice  of  another  state,  requisition 
having  been  regularly  made ;  3  McLean,  121. 

The  power  of  the  federal  courts  to  issue  the 
writ  is  confined  to  cases  in  which  the  prisoner  is 
in  custody  under  or  by  order  of  the  authority  of 
the  United  States,  or  is  committed  for  trial  before 
some  court  thereof,  or  is  in  custody  for  an  act 
doue  or  omitted  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  order,  process,  or  decree 
of  a  court  or  judge  thereof ;  or  is  in  custody  in 
violation  of  the  constitution,  or  of  a  law,  or 
treaty  of  the  United  States,  or  being  a  subject  or 
citizen  of  a  foreign  state,  and  domiciled  therein, 
is  in  custody  for  an  act  done  or  omitted  under  any 
alleged  right,  title,  authority,  privilege,  protec¬ 
tion,  or  exemption  claimed  under  the  commission, 
or  order,  or  sanction  of  any  foreign  state,  or  un¬ 
der  color  thereof,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations ;  or  unless  it  is 
necessary  to  bring  the  prisoner  into  court  to  tes¬ 
tify  ;  R.  S.  753. 

Proper  use  of  the  writ.  The  true  use  of 
the  writ  is  to  cause  a  legal  inquiry  into  the 
cause  of  imprisonment,  and  to  procure  the 
release  of  the  prisoner  where  that  is  found  to 
be  illegal. 

If  the  imprisonment  be  claimed  by  virtue 
of  legal  process,  the  validity  and  present  force 
of  such  process  are  the  only  subjects  of  inves¬ 
tigation  ;  5  Hill,  164;  4  Barb.  31;  4  Harr. 
Del.  575. 

But  such  process  cannot,  in  this  proceeding, 
be  invalidated  by  errors  which  only  render  it 
irregular.  The  defects,  to  entitle  the  prisoner 
to  be  discharged,  must  be  such  as  to  render  the 
process  void ;  for  the  writ  of  habeas  corpus 


is  not,  and  cannot  perform  the  office  of,  a  writ 
of  error;  3  Yt.  114  ;  6  id.  509  ;  4  Day,  436 ; 

3  Hawks,  25;  2  La.  422,  587  ;  8  id.  185  ;  2 
Park.  Cr.  Cas.  650;  1  Hill,  N.  Y.  154;  1 
Abb.  Pr.  Cas.  210;  11  How.  Pr.  418;  4  C. 
&  P.  415;  7  Ohio  St.  81. 

It  cannot  be  used  to  oust  another  compe¬ 
tent  and  acting  jurisdiction,  or  to  divert  or 
defeat  the  course  of  justice  therein ;  5  Ark. 
424;  1  Ill.  198;  1  Md.  Ch.  Dec.  351;  2  id. 
42;  19  Ala.  N.  s.  438 ;  2  Wheat.  532 ;  3 
Yerg.  167;  1  Edw.  Ch.  551;  1  Harr.  Del. 
392;  2  Aik.  381  ;  6  Miss.  80;  1  Curt.  178; 
2  Green,  N.  J.  312;  4  M’Cord,  233;  1 
Watts,  66 ;  6  McLean,  C.  C.  355 ;  7  Cush. 
285;  8  Ohio  St.  599;  21  How.  506. 

The  -writ  is  also  employed  to  recover  the 
custody  of  a  person  where  the  applicant 
has  a  legal  right  thereto :  as,  the  husband  for 
his  wife,  the  parent  for  his  child,  the  guard¬ 
ian  for  his  ward,  and  the  master  for  his  ap¬ 
prentice.  But  in  such  cases,  as  the  just  object 
of  the  proceeding  is  rather  to  remove  illegal 
restraint  than  to  enforce  specifically  the  claims 
of  private  custody,  the  alleged  prisoner,  if 
an  adult  of  sound  mind,  is  generally  permit¬ 
ted  to  go  at  large  ;  if  an  infant  of  sufficient 
age  and  discretion,  it  is  usually  permitted  to 
elect  in  whose  custody  it  will  remain,  provided 
that  it  does  not  elect  an  injurious  or  improper 
custody  ;  and  if  of  tender  years,  without  such 
discretion,  the  court  determines  its  custody  ac¬ 
cording  to  what  the  true  interests  and  welfare 
of  the  child  may  at  the  time  require ;  Ilurd, 
Hab.  Corp.  450-451 

Application  for  the  writ.  This  may  be 
made  by  the  prisoner,  or  by  any  one  on  his 
behalf,  where  for  any  reason  he  is  unable  to 
make  it. 

It  is  usually  made  by  petition  in  writing, 
verified  by  affidavit,  stating  that  the  petitioner 
is  unlawfully  detained,  etc.,  and,  where  the 
imprisonment  is  under  legal  process,  a  copy 
thereof,  if  attainable,  should  be  presented 
with  the  petition;  for  where  the  prisoner  is 
under  sentence  on  conviction  for  crime,  or  in 
execution  on  civil  process,  or  committed  for 
treason  or  felony  plainly  expressed  in  the 
warrant,  he  is  not,  in  most  of  the  states,  en¬ 
titled  to  the  writ ;  Hurd,  Hab.  Corp.  209- 
•  228. 

The  return.  The  person  to  whom  the 
writ  is  directed  is  required  to  produce  the 
body  of  the  prisoner  forthwith  before  the 
i  court  or  officer  therein  named,  and  to  show 
i  the  cause  of  the  caption  and  detention  ;  5 
)  Term,  89 ;  2  South.  545. 

If  the  writ  be  returned  without  the  body, 
s  the  return  must  show  that  the  prisoner  is  not 
i  in  the  possession,  custody,  or  power  of  the 

•  party  making  the  return,  or  that  the  prisoner 
.  cannot,  without  serious  danger  to  his  life,  be 

produced  ;  and  any  evasion  on  this  point  will  be 
,  dealt  with  summarilv  by  attachment ;  5  I  erm, 
t  89;  10  Johns.  328*/  1  Dudl.  46;  5  tra. 

*  C.  C.  622.  ,^,1 

5  Where  the  detention  is  claimed  under  legal 
i  process,  a  copy  of  it  is  attached  to  the  return. 
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Where  the  detention  is  under  a  claim  of  pri¬ 
vate  custody,  all  the  facta  relied  on  to  justify 
the  restraint  are  set  forth  in  the  return. 

The  hearing.  The  questions  arising  upon 
the  return  or  otherwise  in  the  proceeding, 
whether  of  fact  or  of  law,  are  determined  by 
the  court  or  judge,  and  not  by  a  jury  ;  Hurd, 

Hab.  Corp.  299.  .  , 

The  evidence  on  the  hearing  is  such  as  is 
allowed  in  other  summary  proceedings  in 
which  the  strictness  exacted  on  the.  trial  in 
civil  actions  or  criminal  prosecutions  is  some¬ 
what  relaxed,  the  practice  sometimes  per¬ 
mitting  affidavits  to  be  read  where  there  has 
been  no  opportunity  for  cross-examination , 
but  the  introduction  of  such  evidence  rests  in 
the  sound  discretion  of  the  court ;  Coxe,  403 , 
Sandf.  701 ;  20  How.  S.  Tr.  1376  ;  1  Burr  s 
Trial,  97.  The  court  is  not  concluded  by 
the  finding  of  a  committing  magistrate,  but 
may  go  behind  his  order  of  commitment,  ana 
by  certiorari  look  into  the  evidence  e 
him;  5  Blatchf.  303;  32  Penn.  520. 

Pending  the  hearing  the  court  maj  c ' 
the  prisoner  for  safe  keeping  from  <  .a)  ! 

until  the  decision  of  the  case ;  1  /Mod. 
Bacon,  Abr.  Habeas  Corpus  (B  13; ,  » 

If  the  imprisonment  be  illegal,  **jgoner 
duty  of  the  court  to  discharge  ^  ^ourt  0r 
from  that  imprisonment;  bu  1  i,,,  invested 

officer  hearing  the  habeas  .  .  an(j  com- 
witli  the  powers  of  an  case,  and 

mitting  magistrate  in  the  pa  urt)  or  regu- 
the  evidence  taken  before  corpus  pr°- 

larly  certified  to  it  n  tie  ft? prisoner  in  the 
ceeding,  so  far  implicate  his  be*"f 

commission  of  crime  as  to  J  s  c'urt,  in  de- 
held  for  trial,  it  is  him  as  upon  * 

fault  of  bail,  tocommrt^  ^y  2Pa« 

original  examination  ,  »  .  2  Ci  • 

Eq.  Gas.  317;  ,  or  coin- 

612;  5  Cow.  12.  t  discharg  or,  in 
If  the  prisoner  is  be  remand  offcnce9 
mitted  de  novo ,  he  bail ;  !Ult  jj-L>ndcr  are 
a  proper  ea.e,  ^  '°ion  ot  '.b«» 
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the  same  offer *  t  or 
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HABEAS  CORPUS  AD  DELIBE¬ 
RANDUM  ET  RECIPIENDUM  (Lat.). 
A  writ  which  is  issued  to  remove,  for  trial,  a 
person  confined  in  one  county  to  the  county 
or  place  where  the  offence  of  which  he  is 
accused  was  committed.  Bacon,  Abr.  Habeas 
Corpus,  A  ;  1  Ghitty,  Cr.  Law,  132.  Thus, 
it  has  been  granted  to  remove  a  person  in 
custody  lor  contempt  to  take  his  trial  for  per¬ 
jury  in  another  county  ;  1  Tyrwh.  185. 

HABEAS  CORPUS  AD  FACIEN¬ 
DUM  ET  RECIPIENDUM  (Lat.).  A 
writ  usually  issued  in  civil  cases  to  remove  an 
action  from  an  inferior  court,  where  the  de¬ 
fendant  is  sued  and  imprisoned,  to  some 
superior  court  which  has  jurisdiction  over  the 
matter,  in  order  that  the  cause  may  be  de¬ 
termined  there.  This  writ  is  commonly  called 
habeas  corpus  cum  causa,  because  it  com¬ 
mands  the  judges  of  the  inferior  court  to 
return  the  day  and  cause  of  the  caption  and 
finer  of  the  prisoner ;  Baeon  Ate. 
rnmus  A  :  3  Bla.  Com.  130,  laid,  Pr.  -Jb. 

This  writ  may  also  be  issued  at  the  instance 
,  the  bail  of  the  defendant,  to  bring  him  up 
to  be  surrendered  in  their  discharge,  whether 
i  *  * n  rMistodv on  a  civil  suitor  on  a  criminal 

^fionT^A  *»>  1  Cbi“>-  Cr' 

^HABEAS  CORPUS  AD  PROSE- 
ottENDUM  (Lat.).  A  writ  which  issues 
Q.UE^f  is  necessary  to  remove  a  prisoner  in 
:  S  to  prosecute  'in  the  proper  jurisdiction 
wherein  the  fact  was  committed.  3  Bla. 

C  habeas  corpus  AD  RESFON- 
nENUM  (Lat.).  A  writ  which  is  usually 
mmdoyed  in  civil  cases  to  remove  a  person 
™t  of  the  custody  of  one  court  into  that  of 

c.tl,<>r  in  order  that  he  may  be  sued  and 
“n  I  ’the  action  in  the  latter.  2  Sell.  Pr. 
S?2  Mod.  198  ;  3  Bla.  Com.  129  ;  Tidd, 

Pr.  300.  ,  . 

This  writ  lies  also  to  bring  up  a  person  in 
confinement  to  answer  a  criminal  charge : 
thus  the  court  issued  it  to  the  warden  of  the 
fleet,  to  take  the  body  of  the  prisoner  confined 
there  before  a  magistrate,  to  be  examined 
respecting  a  change  of  felony  or  misdemeanor ; 

5  B.  &  Add.  730. 

But  it  was  refused  to  bring  up  the  body  of 
a  prisoner  under  sentence  for  a  felony,  for  the 
purpose  of  having  him  tried  for  a  previous  < 
felony. 

HABEAS  CORPUS  AD  SATISFA¬ 
CIENDUM  (Lat.).  A  writ  which  is  issued 
to  bring  a  prisoner  from  the  prison  ot  one  court 
into  that  of  another,  in  order  to  charge  him 
in  execution  upon  a  judgment  of  the  last 
court.  2  Sell.  Pr.  261;  3  Bla.  Com.  130; 
Tidd,  Pr.  801. 

HABEAS  CORPUS  AD  SUBJICI¬ 
ENDUM.  See  Habeas  Corpus. 

HABEAS  CORPUS  AD  TESTIFI¬ 
CANDUM  (Lat  ).  A  writ  which  lies  to 
bring  up  a  prisoner  detained  in  any  jail  or 


ir^ 
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prison,  to  give  evidence  before  any  court  of 
competent  jurisdiction.  Tidd,  Pr.  739  ;  3 
Bla.  Com.  130  ;  20  Iowa,  372. 

The  allowance  of  this  writ  resting  in  the 
discretion  of  the  court,  it  will  be  refused  if  the 
application  appear  to  be  in  bad  faith  or  a 
mere  contrivance;  3  Burr.  1440. 

It  was  refused  to  bring  up  a  prisoner  of 
war;  2  Dougl.  419 ;  or  a  prisoner  in  custody 
for  high  treason;  Peake,  Add.  Cas.  21. 

It  would  of  course  be  refused  where  it  ap¬ 
pear  from  the  application  that  the  prisoner 
was  under  sentence  for  crime  which  rendered 
him  incompetent  as  a  witness. 

The  application  for  the  writ  is  made  upon 
affidavit,  stating  the  nature  of  the  suit  and  the 
materiality  of  the  testimony,  together  with 
the  general  circumstances  of  restraint  which 
render  the  writ  necessary;  Cowp.  672  ;  2 
Cow.  &  H.  Notes  to  Phill.  Ev.  658. 

HABEAS  CORPUS  ACTS.  See  Ha- 
Ijkas  Corpus.  The  present  act  for  the 
United  States  judiciary  will  be  found  in  Rev. 
Stat.  tit.  xiii.  ch.  13. 

Habendum  (Lat.  for  having). 

In  Conveyancing.  The  clause  usually 
following  the  granting  part  of  the  premises 
of  a  deed,  which  defines  the  extent  of  the 
ownership  in  the  tiling  granted  to  be  held 
and  enjoyed  by  the  grantee.  3  Washb.  R. 
P.  436. 

It  commences  with  the  words  4 ‘to  have 
and  to  hold,”  “habendum  et  tenendum. 99 
It  is  not  an  essential  part  of  a  deed,  but 
serves  to  qualify,  define,  or  control  it;  Co. 
Litt.  6  a,  299;  *4  Rent,  468;  8  Mass.  162, 
174;  and  maybe  rejected  if  clearly  repug¬ 
nant  to  the  rest  of  the  deed ;  Shepp.  Touehst. 
102;  Skinn.  543.  See,  generally,  3  Washb. 
R.  P.  436  et  seq. ;  4  Kent,  468  ;  4  Greenl. 
Cruise,  Dig.  273  ;  5  S.  &  R.  375:  8  Mass. 
162;  7  Me.  455;  6  Conn.  289. 

HABENTES  HOMINES  (Lat.).  Rich 
men  ;  Du  Cange. 

HABERE  FACIAS  POSSESSIO¬ 
NEM  (Lat.).  In  Practice.  A  writ  of  exe¬ 
cution  in  the  action  of  ejectment ;  originally 
to  recover  possession  of  a  chattel  interest  in 
real  estate. 

The  sheriff  is  commanded  by  this  writ  that, 
without  delay,  he  cause  the  plaintiff  to  have  pos¬ 
session  of  the  laud  in  dispute  which  is  therein 
described  :  a  Jl.  fa.  or  ca.  sa.  for  costs  may  be  in¬ 
cluded  in  the  writ.  The  duty  of  the  sheriff  in 
the  execution  and  return  of  that  part  of  the  writ 
is  the  same  as  on  a  common  fl.fa.  or  ca.  sa.  The 
sheriff  is  to  execute  this  writ  by  delivering  a  full 
and  actual  possession  of  the  premises  to  the 
plaintiff.  For  this  purpose,  he  may  break  an 
outer  or  inner  door  of  the  house  ;  and,  should 
he  be  violently  opposed,  he  may  raise  the  posse 
eomitatus  ;  5  Co.  91  b ;  1  Leon.  145. 

The  name  of  this  writ  is  abbreviated  hab.  fa. 
poss.  See  10  Viner,  Abr.  14;  Tidd,  Pr.  1081  ;  2 
Arch.  Pr.  58 ;  3  Bla.  Com.  412. 

HABERE  FACIAS  SEISINAM 

(Lat.).  In  Practice.  The  name  of  a  writ 
of  execution,  used  in  most  real  actions,  by 
which  the  sheriff  is  directed  that  he  cause  the 


demandant  to  have  seisin  of  the  lands  which 
he  has  recovered.  3  Bouvier,  Inst.  n.  3374. 
It  lay  to  recover  possession  of  the  freehold, 
while  to  recover  a  chattel  interest  in  real  es¬ 
tate  the  habere  facias  possessionem  was  the 
appropriate  writ.  It  was  practically  abolished 
in  England  by  the  Common  Law  Procedure 
Acts  of  1852  and  1860,  but  i9  still  known  in 
some  of  the  states  in  connection  with  the  ac¬ 
tion  of  dower;  Bright.  Purd.  §§  1802,  1809. 

This  writ  may  be  taken  out  at  any  time 
within  a  year  and  a  day  after  judgment.  It 
is  to  be  executed  nearly  in  the  same  manner 
as  the  writ  of  habere  facias  possessionem , 
and  for  this  purpose  the  officer  may  break 
open  the  outer  door  of  a  house  to  deliver 
seisin  to  the  demandant ;  5  Co.  916;  Comyns, 
Dig.  Execution ,  E;  Wats.  Slier.  238.  The 
name  of  this  writ  is  abbreviated  hab .  fac . 
seis.  See  Bingh.  Ex.  115,  252;  Bacon,  Abr. 

HABERE  FACIAS  VISUM  (Lat.). 
In  Practice.  The  name  of  a  writ  which  lay 
when  a  view  is  to  be  taken  of  lands  and  tene¬ 
ments.  Fitzh.  N.  B.  Index,  View. 

HABILIS  (Lat.).  Fit;  suitable;  1 
Sharsw.  Bla.  Com.  436.  Active;  useful  (of 
a  servant).  Du  Cange.  Proved  ;  authentic 
(of  Book  of  Saints).  Du  Cange.  Fixed; 
stable  (of  authority  of  the  king).  Du  Cange. 

HABIT.  A  disposition  or  condition  of 
the  body  or  mind  acquired  by  custom  or  a  fre¬ 
quent  repetition  of  the  same  act.  See  2  Mart. 
La.  n.  8.  622  ;  18  Penn.  172;  5  Gray,  851. 

The  habit  of  dealing  has  always  an  important 
bearing  upon  the  construction  of  commercial 
contracts.  A  ratification  will  be  inferred  from 
the  mere  habit  of  dealing  between  the  parties  :  as, 
if  a  broker  has  been  accustomed  to  settle  losses 
on  policies  in  a  particular  manner,  without  any 
objection  being  made,  or  with  the  silent  appro¬ 
bation  of  his  principal,  and  he  should  afterwards 
settle  other  policies  in  the  same  manner,  to  w  hich 
no  objection  should  be  made  w  ithin  a  reasonable 
time,  a  just  presumption  would  arise  of  an  im¬ 
plied  ratification:  for,  if  the  principal  did  not 
agree  to  such  settlement,  he  should  have  de¬ 
clared  his  dissent ;  2  Bouvier,  Inst.  1313,  1314. 
See  Usage. 

HABIT  AND  REPUTE.  Applied  in 
Scotch  law  to  a  general  understanding  and 
belief  of  something’s  having  happened  :  e .  g . 
marriage  may  be  constituted  by  habit  and 
repute ;  Bell,  Diet. 

HABITANCY.  See  Inhabitant. 

HABITATION.  In  Civil  Law.  The 

right  of  a  person  to  live  in  the  house  of  an¬ 
other  without  prejudice  to  the  property. 

It  differed  from  a  usufruct  in  this,  that  the  usu¬ 
fructuary  might  apply  the  house  to  any  purpose, 
— as  of  a  store  or  manufactory  ;  w  hereas  the  party 
having  the  right  of  habitation  could  only  use  it  for 
the  residence  of  himself  and  family.  *1  Brown, 
Civ.  Law,  184 ;  Domat,  1.  1,  t.  11,  s.  2,  n.  7. 

In  Estate.  A  dwelling-house ;  a  home 
stall.  2  Bla.  Com.  4  ;  4  id.  220. 

HABITUAL  CRIMINALS  ACT.  The 

stat.  32  &  33  Viet.  c.  99.  Its  object  was  to 
give  the  police  greater  control  over  convicted 


habitual  drunkard 
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criminals  at  large,  and  to  provide  for  tlie 
lustration  of  criminals.  Now  repealed  and 
other  provisions  substituted  for  it,  by  the 
Prevention  ot  Crime  ^ket,  3*1  ^  3o  A  ict*  c. 
112.  Moz.  &  W. 

HABITUAL  DRUNKARD.  A  person 
given  to  ebriety  or  the  excessive  use  of  in¬ 
toxicating  drink,  who  has  lost  the  power  or 
the  will,  by  frequent  indulgence,  to  control 
his  appetite  for  it.  18  Penn.  172;  5  Gray, 
85.  One  who  has  the  habit  of  indulging  in 
intoxicating  drinks  so  firmly  fixed  that  he 
becomes  drunk  whenever  the  temptation  is 
I  presented  by  his  being  near  where  liquor  is 
sold.  35  Mich.  210.  If  there  is  a  fixed  habit 
of  drinking  to  excess,  so  as  to  disqualify  a  per¬ 
son  from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted 
to  business,  it  is  habitual  intemperance.  19 
Cal.  267.  Habitual  drunkenness  of  a  hus¬ 
band  does  not  entitle  the  wile  to  a  divorce ; 
L.  R.  1  P.  &  M.  46  ;  contra ,  Alb.  L.  J.  66. 

By  the  laws  of  some  states,  such  persons 
are  classed  with  idiots,  lunatics,  etc.,  in  regard 
to  the  care  of  property  ;  and  in  some,  they 
are  liable  to  punishment.  See  8  N.  A  •  388  ; 
Crabbe,  558.  See  Rogers,  Drinks,  etc.  ; 
Drunkenness;  Delirium  Tremens  ;  In¬ 
toxication. 

HACIENDA.  In  Spanish  Law.  A 

generic  term,  applicable  to  the  mass  of  the 
property  belonging  to  a  state,  and  the  admin¬ 
istration  of  the  same.  Also  a  private  estate  oi 
plantation.  , 

As  a  science,  it  is  defined  by  Dr.  Jose 
Canga  Armiells,  in  his  “  Diccionario  de  Ha¬ 
cienda,”  to  be  that  part  of  civil  economy 

which  teaches  how  to  aggrandize  a  nation  ) 

the  useful  employment  ot  its  wealt  . 

A  royal  estate.  Newman  &  B.  Diet. 
HACKNEY  CARRIAGES  Carnages 
plying  for  hire  in  the  street.  .  C  13. 

liable  for  negligently  losing  baggage^ 

8<7;  33  How.  1 r-  *  ,  sta'tute  or  ordi- 


will  and  at  the  death  of  the  testator.  Halli- 
fax,  Anal.  b.  11,  c.  6,  §  38  et  seq. 

HiEREDES  NECESSARII  (Lat.).  In 
Civil  Law.  Necessary  heirs.  If  slaves  were 
made  heirs,  they  had  no  choice,  but  on  the 
death  of  the  testator  were  necessarily  free  and 
iis  heirs.  Calvinus,  Lex. ;  Hallifax,  Anal, 
b.  11,  c.  6,  §  38  et  seq. 

H.EREDES  PROXIMI  (Lat.).  The 
children  or  descendants  of  the  deceased.  Dai¬ 
ry  mple,  Feud.  110. 

HA3REDES  REMOTIORES  (Lat.). 
The  kinsmen  other  than  children  or  decentl- 
ants.  Dalrymple,  Feud.  110. 

HiEREDES  SUI  ET  NECESSARII 

(Lat.).  In  Civil  Law.  Proper  and  neces¬ 
sary  heirs ;  heirs  by  relationship  and  neces¬ 
sity.  The  descendants  of  an  ancestor  in  direct 
line  were  so  called,  sui  denoting  the  relation¬ 
ship,  and  necessarii  the  necessity  of  law 
which  made  them  heirs  without  their  election, 
and  whether  the  ancestor  died  testate  or  in¬ 
testate.  Hallifax,  Anal.  b.  11,  c.  6,  §  38  et 
seq .  /  Mack.  C.  L.  §§  681,  682. 


1  1  •  V  1  cities  by  Statute  or  ordi 

regulated  in  large  cities  y  Mass.  60 

nance;  1 7  &  1 8  ^  ict-  c-  80  , 

HADBOTE.  In  E“ff*?vf0llce  offered 
compense  or  amends  made  lorvm 
to  a  person  in  holy  or  ers.  A  statu_ 

*  HADD.  A  boundary  ^  law>  and  not 

tory  punishment  de 

arbitrary;  Moz.  &  •  . 

The  hundred  court  (7* 

HiEREDE 


HiEREDA. 


H A!REDE_Af  D^n°QUI  .  HABET 


DELIBERANDO  Ancient  writs 

CUSTODIAN (  torution  to  his  lawful 

that  lay  for  the  ^  ^  ^  who  had  been 
guardian  of  »“jJ“onlo  other  person.  Cowel. 

conveyed awaj  ^BxTRANBI  (Lat<).  In 

HAJRBI>B  ].’xtraneous  or  foreign  heirs; 
Civil  Law.  '  werc  not  children  or  slaves 
that  is,  those  rp]losc  only  could  be  extra- 
of  the  testa  or-^  a  capacity  of  accepting 
neous  bc!J^  c  both  at  the  time  of  making  the 
the  i I. — 47 


HiEREDIPETA  (Law  Lat.).  In  Old 
English  Law.  The  next  heir  to  lands.  Laws 
of  Hen.  I. ;  Du  Cange.  And  who  seeks  to  be 
made  heir  (qui  cupit  hceredilatenx).  Concil. 
Compostel.  anno  1114,  can.  18,  inter  Ilispan. 
t.  3,  p.  324;  Du  Cange. 

HiEREDITAS  (Lat.  from  hceres).  In 
Civil  Law.  “ Nihil  aliud  est  hcereditas , 
nuam  successio  in  univer sum  jus,  quod  de- 
functus  habuit .”  Inheritance  is  nothing  else 
than  succession  to  every  right  which  the  de¬ 
ceased  possessed.  Dig.  50.  1<;  50.  16  ;  5. 
2*  Mack.  C.  L.  §  605;  Bracton,  62  h. 

In  Old  English  Law.  An  estate  trans¬ 
missible  by  descent ;  an  inheritance.  Marten, 
Anecd.  Collect,  t.  3,  p.  269 ;  Co.  Litt.  9. 

HiEREDITAS  JACENS  (Lat.).  In 
Civil  Law.  A  prostrate  inheritance.  The 
inheritance  left  to  a  voluntary  heir  was  so 
called  as  long  as  he  had  not  manifested,  either 
expressly  or  by  silence,  his  acceptance  or  re¬ 
fusal  of  the  inheritance,  which,  by  a  fiction 
of  law,  was  said  to  sustain  the  person  (susti- 
nere  personam)  of  the  deceased,  and  not  of 
the  heir.  Mack.  C.  L.  §  685  a.  An  estate 
with  no  heir  or  legatee  to  take.  Code,  10. 10., 1. 

In  English  Law.  An  estate  in  abeyance  ; 
that  is,  after  the  ancestor’s  death  and  before 
assumption  of  heir.  Co.  Litt.  342  b.  An  in¬ 
heritance  without  legal  owner,  and  therefore 
open  to  the  first  occupant.  2  Bla.  Com.  259. 

H2ERES.  In  Roman  Law.  One  who 

succeeds  to  the  rights  and  occupies  the  place 
of  a  deceased  person,  being  appointed  by  the 
will  of  the  decedent.  It  is  to  be  observed 
that  the  Homan  hares  had  not  the  slightest 
resemblance  to  the  English  heir.  He  cor¬ 
responded  in  character  and  duties  almost 
exactly  with  the  executor  under  the  English 
law.  The  institution  of  the  hceres  was  the 
essential  characteristic  of  a  testament:  if  this 
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was  not  done,  the  instrument  was  called  a 
codicillus.  Alack.  C.  L.  §§  632,  650. 

Who  might  not  be  instituted.  Certain  per¬ 
sons  were  not  permitted  to  be  instituted  in 
this  capacity :  such  as,  persons  not  Roman 
citizens,  slaves  of  such  persons,  persons  not 
in  being  at  the  death  of  the  testator,  and  cor¬ 
porations,  unless  especially  privileged.  Also, 
the  emperor  could  not  be  made  hceres  with 
the  condition  that  he  should  prosecute  a  suit 
of  the  testator  against  a  subject.  Nor  could 
a  second  husband  or  wife  be  instituted  hceres 
to  a  greater  portion  of  the  estate  than  was 
left  to  that  child  of  the  first  marriage  which 
received  least  by  the  will.  So,  a  widow  who 
married  before  the  expiration  of  her  year  of 
mourning  could  not  institute  her  second  hus¬ 
band  as  hceres  to  more  than  a  third  of  her 
estate.  And  a  man  who  had  legitimate  chil¬ 
dren  could  not  institute  as  hceredes  a  concu¬ 
bine  and  her  children  to  more  than  a  twelfth 
of  his  estate,  nor  the  mother  alone  to  more 
than  one- twenty- fourth.  Alack.  C.  L.  §  651. 

The  institution  of  the  hceres  might  be  ab¬ 
solute  or  conditional.  But  the  condition,  to 
be  valid,  must  be  suspensive  (condition  pre¬ 
cedent,  see  Condition),  possible ,  and  law¬ 
ful.  '  If,  however,  this  rule  was  infringed, 
certain  conditions,  as  the  resolutive  (condition 
subsequent,  see  Condition),  the  impossible , 
and  the  immoral  or  indecent ,  were  held  nuga¬ 
tory,  while  others  invalidated  the  appoint¬ 
ment  of  the  hceres , — as  the  preposterous  and 
captatory,'  i.  e.  the  appointment  of  a  hceres 
on  condition  that  the  appointee  should,  in 
turn,  institute  the  testator  or  some  other  per- 
son.  hceres  in  his  testament.  In  regard  to 
limitations  of  time,  they  must,  to  be^  valid, 
commence  ex  die  incerto.  A  condition  that 
A  should  become  hceres  after  a  certain  day, 
or  that  he  should  be  hceres  up  to  a  day  whether 
certain  or  uncertain ,  was  nugatory.  The 
testator  might  assign  his  reasons  for  the  in¬ 
stitution  of  a  particular  hceres ,  but  a  mistake 
in  the  facts  upon  which  those  reasons  were 
based  did  not,  in  general,  affect  the  validity 
of  the  appointment.  The  institution  might  be 
accompanied  with  a  direction  that  the  hceres 
should  apply  the  inheritance  either  wholly  or 
in  part  to  a  specified  purpose,  which  he  was 
bound  to  comply  with  in  case  he  accepted  the 
inheritance,  unless  it  was  physically  impos¬ 
sible  to  do  so,  or  unless  the  hceres  himself  was 
the  only  person  affected  by  such  directions. 
The  hceres  might  be  instituted  either  simply] 
without  any  interest  in  the  estute,  or  with  a 
fixed  share  therein,  or  with  regard  to  some 
particular  thing;  Alack.  C.  L.  §  653.  It  was 
customary,  in  order  to  provide  against  a  fail¬ 
ure  to  accept  on  the  part  of  the  direct  hceres 
to  substitute  one  or  more  hceredes  to  him! 
This  substitution  might  be  made  in  various 

forms  ;  but  the  result  was  the  same  in  all, _ 

that  if  the  first  of  the  direct  hceredes  failed  to 
accept  the  inheritance,  whether  from  indis- 
osition,  permanent  incapacity,  or  from  dyino- 
eforethe  testator,  the  substitute  stood  in  his 
stead.  There  might  be  several  degrees  of 
substitutes,  each  ready  to  act  in  case  of  the 


failure  of  all  the  preceding;  and  the  rule 
was  substitutus  substitute )  est  substitutus  in¬ 
stitute  :  which  meant  that  on  a  failure  of  all 
the  intermediate  substitutes,  the  lowest  in 
rank  succeeded  to  the  position  of  the  instituted 
hceres.  This  was  called  substitutio  vulgaris. 
There  was  another,  the  substitutio  pupil  laris, 
which  was  nothing  more  than  the  appoint^ 
ment,  by  the  testator,  of  a  hceres  to  a  minor 
child  under  his  authority, — which  appoint¬ 
ment  was  good  in  case  the  child  died  after  the 
testator,  and  still  a  minor.  It  was,  in  fact, 
making  a  testament  for  such  minor— an  act 
which  he  could  not  perform  for  himself. 
Alack.  C.  L.  §§  668,  669. 

Persons  entitled  to  the  inheritance.  Though, 
generally  speaking,  the  testator  might  insti¬ 
tute  as  hceres  any  person  whatever  not  within 
the  exceptions  above  mentioned,  yet  his  rela¬ 
tives,  within  certain  limits,  were  considered 
as  peculiarly  entitled  to  the  office,  and  if  he 
instituted  any  one  else  they  could  not  be  en¬ 
tirely  excluded,  but  were  admitted  to  a  share 
of  the  inheritance,  which  share,  called  portio 
legitim  a,  or  pars  legitima ,  was  fixed  by  law. 
The  rules  in  regard  to  the  persons  entitled  to 
this  share  of  the  estate,  and  its  amount,  are 
very  intricate,  and  too  voluminous  to  be  in¬ 
troduced  here.  They  may  be  found  in  Alack- 
eldey,  §§  654-657.  Among  those  entitled  to 
the  jmrs  legitima ,  the  immediate  ascendants 
and  descendants  of  the  testator  were  pecu- 
liary  distinguished  in  this,  that  they  must  be 
mentioned  in  the  testament,  either  by  being 
formally  instituted  as  hceredes ,  or  by  being 
formally  excluded,  while  the  other  relatives 
so  entitled  might  receive  their  shares  as  a 
legacy,  or  in  any  other  way,  without  being 
formally  instituted.  From  this  necessity  of 
mentioning  this  class  of  relatives,  they  were 
called  successores  necessarii. 

Acquisition  of  the  inheritance.  Except 
in  the  ciise  of  a  slave  of  the  testator  (hceres 
necessarius ),  or  a  person  under  his  authority 
(  potestas)  at  his  death  ( hceres  suns  et  neces- 
sarius ),  the  institution  of  a  person  as  hceres 
did  not  oblige  him  to  accept  the  office.  A 
formal  acceptance  was  requisite  in  the  case  of 
all  other  persons  than  the  two  classes  iust 
mentioned,  whence  such  persons  were  called 
hceredes  voluntarii ,  and  in  opposition  to  the 
sui  hceredes ,  extranei  hceredes.  This  accept¬ 
ance  might  be  express  ( aditio  hcereditatis ), 
or  tacit ,  t.  e.  by  performing  some  act  in  rela¬ 
tion  to  the  inheritance  which  admitted  of  no 
other  construction  than  that  the  person  named 
as  hceres  intended  to  accept  the  office.  The 
refusal  of  the  office,  if  express,  was  called 
repudiatio ;  if  tacit,  through  the  neglect  of 
the  hceres  to  make  use  of  his  rights  within  a 
suitable  neriod,  it  was  called  omissio  hceredt- 
tatis.  The  acceptance  could  not  be  coupled 
with  a  condition  ;  and  a  refusal  was  final  and 
irrevocable.  Alack.  C.  L.  §§  681-683. 

Rights  and  liabilities  of  the  hceres.  The 
fundamental  idea  of  the  office  is  that  as  re¬ 
gards  the  estate  the  hceres  and  the  testator 
form  but  a  single  person.  Hence  it  follows 
that  the  private  estate  of  the  hceres  and  the 
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.lh>  of  the  testator  are  united  ( confusio 
Znorum  defuncti  et  liceredts) ;  the  hares 
!  mures  all  rights  of  property,  and  becomes 
Hie  to  all  demands,  except  those  purely 
personal,  to  which  the  testator  was  entitled 
L  subject,  and  is,  consequently,  responsible 
for  ill  the  debts  of  the  deeeased,  even  it  the 
estate  left  by  the  latter  is  not  sufficient  to  pay 
them.  He  must,  moreover,  recognize  as 
bindin"  upon  him  all  acts  ot  the  testator  relat¬ 
ing  to°  the  estate,  lie  is  bound  to  obey  the 
directions  of  the  will,  especially  to  perform 
the  trusts  and  pay  the  legacies  imposed  upon 
him,  yet  this  only  so  far  as  the  residue  of  the 
estate,  after  liquidating  the  debts,  enables 

him  to  do  so.  _  .  ,  . 

These  were  the  strict  rules  of  the  law  ;  but 
two  modes,  the  spatium  deliberandi  and  the 
beneficium  inventarii,  were  in  course  ot  time 
contrived  for  relieving  the  hceres  from  the 
risk  of  loss  by  an  acceptance  of  the  office. 

The  spatium  deliberandi  was  a  period  ot 
delay  granted  to  the  liceres,  upon  application 
to  the  magistrate,  in  order  that  he  mig  it -  in¬ 
vestigate  the  condition  of  the  estate  c  01(3 
deciding  whether  to  accept  or  reject  the  o  ic  e. 

If  the  hceres  was  pressed  by  the  other  uli  e~ 
des,  or  by  the  creditors  of  the  estate,  o 
cide  whether  to  accept  or  reject  the  0  ice 
must  decide  immediately,  or  apply  or 
spatium  deliberandi ,  which  when  alloJ*~  J 
the  emperor  continued  for  a  year,  an 
by  a  judge  for  nine  months,  ivorn  ,c  ^  j 
its  allowance.  If  the  hceres  ha  no  Yield 
at  the  expiration  of  this  penoi  ,  ^  t0 

to  have  accepted.  If  he  was  no  p  •_ 
a  decision  by  the  other  »«£*» ■  «  £  day 

be was'notifie^oLthe  in^eritance^baviii^be^“ 
conferred  upon  hj“’Xrd  deliberating  for  tlie 

tanee,  he  became  responsible  f  or  the 

the  testator,  without  r°3‘*r  y  them, 
estate  was  sufficient  or  no  ^  an  extension 
The  beneficium  tnrcnwru  elonging  to 
to  all  hceredes  of  the  P^'^for  the  debts 
soldiers  not  to  be  „r: yilego  to  the  hceres 
beyond  the  assets.  I  1  cominencin<*  an  in- 

was  conditional  upon  J*  d  completing  t 

ventory  within  tliir  y  ‘  beeame  no  i 

within  sixty  from  lC  inventory 

„t  llis  “Lirra*- 

prepared  m  tne  l  hceres ,  wlU1 

must  be  signed  whole  ^  ’  ^th. 

tion  that  it  >nelu.„V  t  be  obliged  to  f 

which  fact  he  mighty  0nly  to  tlm  extent^^ 

lie  then  hec-m  allowed,1-  j  funeral, 

the  assets.  expenses  °'{  of  making 

debts,  to  d®  the  testa,d  not  be  forced  to  pay 
of  establishing  0e  could  not  ation  of 

t]l«inv(inVJacies  ^“afterwards  lie  paid  the 
debts  or  r-  0n<l  a‘  order  in  whicli  they 
the  mvento  y  u  the  the  ^ts 

ebumants  th(.rnseWes,  ^  ^  rcquired  to  pay 
exhaus^}  C  claims  against  the  estate 
d  first  and  his  debts  to  the  estate 


were  part  of  the  assets.  If  he  neglected  to 
prepare  the  inventory  within  the  legal  period, 
he  forfeited  the  privileges  of  it ;  which  also 
was  the  case  if  tic  applied  for  the  spatium 
deliberandi ;  so  that  he  must  choose  between 
the  two. 


were  e*h 


e  two. 

The  .creditors  and  legatees  of  the  testator 
were  allowed  the  benejicium  separatisms,  by 
which,  when  the  hceres  was  deeply  in  debt, 
and,  by  reason  of  the  confusio  bonorum  de¬ 
functi  et  hceredis,  they  were  in  danger  of 
losin"  their  claims,  they  were  permitted  to 
have°a  separation  of  the  assets  from  the  priv ate 
estate  of  the  hceres.  Application  for  this 
privilege  must  have  been  made  within  me 
years  lrora  the  acceptance  of  the  inheritance  ; 
but  it  would  not  be  granted  it  the  creditors  o 
the  testator  had  in  any  way  recognized  the 
hceres  as  their  debtor.  If  it  was  granted,  they 
were  in  general  restricted  to  the  assets  for 
payment  of  their  claims,  and  the  private  estate 
of  the  hceres  was  discharged.  If  the  assets 
were  not  exhausted  in  satisfying  the  creditors 

and* legatees  of  the  testator,  the  creditors  of 

hceres  mi<dit  come  in  upon  the  balance,  but 
£  U?e r  were  not  entitled  to  the  4 ene- 

■^'StereTmh'ht  transmit  the  inheritance 
.  T  n  ■  hnt  n  central,  he  could  not  do  so 
S, "'after* taopS’ce.  ’To  this,  however, 

-o  W-. 

mately  connected  with  thegencra 

ltoman  jurisprudence^  b  '^  G92 

SgTTcit  311  Lins,  Uh-i 

Maine,  Anc.  Lil”yhcn  seVeral  hceredes  have 
Cohccredes-  .  ,  -tance  each,  ipso  jure, 
accepted  a  joi  t  ^  op0rtioiial  share  in 
becomes  entitle  l  1 pr0portional  share 

the  assets  and  liable  ^  ^  .fhe 

0  the  street1  Otherwise,  and  they  may  also 
ChOOSeotherwise  among  themselves ;  but  in 
a?rc0  ,  ses  the  creditors  are  not  affected, 

b°Hnav  puS  Sch  hceres  to  the  extent  of 
f\?iS3  Jhare  of  liability,  and  no  further. 

L  One  of  the  cohceredes  has  a  right  to  compel 
„  nartition  of  the  assets  and  liabilities,  sub¬ 
let  however,  to  an  agreement  among  them¬ 
selves,  or  a  direction  by  the  testator,  that  the 
inheritance  shall  remain  undivided  for  a 
time ;  Mack.  C.  L.  §§  G94,  695. 

HiERETICO  COMBURENDO.  A  writ 
for  the  burning  of  heretics;  thought  to  be  as 
old  as  the  common  law,  but  confirmed  by 
various  statutes.  It  was  last  executed  in  the 
ninth  year  of  James  I.,  and  was  abolished  in 
1677. 

HAFNE  COURTS  ( hafne ,  Dan.  a  ha¬ 
ven,  or  port).  Haven  courts ;  courts  anciently 
held  in  certain  ports  in  England.  Spelman, 
Gloss. 

HALF-BLOOD.  A  term  denoting  the 
decree  of  relationship  which  exists  between 
those  who  have  one  parent  only  in  common. 

By  the  English  common  law,  one  related 
to  an  intestate  of  the  half-blood  only  could 
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never  inherit,  upon  the  presumption  that  lie 
is  not  of  the  blood  of  the  original  purchaser ; 
but  this  rule  has  been  greatly  modified  by  the 
3  &4  Will.  IV.  c.  106. 

In  this  country,  the  common-law  principle 
on  this  subject  may  be  considered  as  not  in 
force,  though  in  many  states  some  distinction 
is  still  preserved  between  the  whole  and  the 
half-blood ;  4  Kent,  403,  n.  ;  2  Yerg.  115; 

1  M’Cord,  456;  31  Penn.  289;  Dane,  Abr. 
Index  ;  Reeves,  Descents ,  j)assim ;  2  Washb. 
R.  P.  411.  See  Descent. 

HALF-BROTHER,  HALF-SISTER. 

Persons  who  have  the  same  father,  but  dif¬ 
ferent  mothers ;  or  the  same  mother,  but 
different  fathers. 

HALF-CENT.  A  copper  coin  of  the 
United  States,  of  the  value  of  one  two-hun- 
dreth  part  of  a  dollar,  or  five  mills,  and  of 
the  weight  of  ninety-four  grains.  The  first 
half-cents  were  issued  in  1793,  the  last  in 
1857. 

HALF-DEFENCE.  See  Defence. 

HALF-DIME.  A  silver  coin  of  the  U  nited 
States,  of  the  value  of  five  cents,  or  the  one- 
twentieth  part  of  a  dollar. 

It  weighs  nineteen  grains  and  two-tenths  of  a 
grain, — equal  to  four-hundredths  of  an  ounce 
Troy, — and  is  of  the  fineness  tof  nine  hundred 
thousandths;  nine  hundred  parts  being  pure 
silver,  and  one  hundred  parts  copper.  The  fine¬ 
ness  of  the  coin  is  prescribed  by  the  8th  section 
of  the  general  mint  law,  passed  Jan.  18,  1837.  5 

Stat.  at  L.  137.  The  weight  of  the  coin  is  fixed 
by  the  1st  section  of  the  act  of  Feb.  21,  1853.  10 
Stat.  at  L.  160.  The  second  section  of  this  last- 
cited  act  directs  that  silver  coins  issued  in  con¬ 
formity  to  that  act  shall  be  a  legal  tender  in  pay¬ 
ment  of  debts  for  all  sums  not  exceeding  five 
dollars.  This  provision  applies  to  the  half-dollar 
and  all  silver  coins  below  that  denomination. 
The  first  coinage  of  half-dimes  was  in  1793.  A 
few  half  “  dismes,”  with  a  likeness  of  Mrs.  'Wash¬ 
ington,  the  wife  of  the  president,  upon  the  ob¬ 
verse  of  the  coin,  were  issued  in  1792  ;  but  they 
were  not  of  the  regular  coinage. 

By  act  of  9  June,  1879,  21  Stat.  at  L.  p.  7, 
(supplement  to  Rev.  Stat.  v.  1,  p.  488),  silver 
coin  of  smaller  denominations  than  one  dollar 
shall  be  a  legal  tender  in  all  sums  not  exceeding 
ten  dollars.  The  coining  of  the  half-dime  was 
abolished  by  act  of  12  Feb.  1873,  c.  131,  s.  16. 
Its  place  was  supplied  by  a  five  cent  piece  com¬ 
posed  of  three-fourths  copper  and  one-fourtli 
nickel,  of  the  weight  of  seventy-seven  and  six¬ 
teen-hundredths  grains  troy,  the  minor  coins, 
viz.  the  five,  three,  and  one  cent  pieces,  are  a 
legal  tender  for  any  amount  not  exceeding 
twenty-five  cents  in  any  one  payment. 

HALF-DOLLAR.  A  silver  coin  of  the 
United  States,  of  half  the  value  of  the  dollar 
or  unit,  and  to  contain  one  hundred  and 
eighty-five  grains  and  ten  sixteenth  parts  of  a 
grain  of  pure,  or  two  hundred  and  eight  grains 
of  standard,  silver.  1  Stat.  at  L.  348.  Under 
this  law,  the  fineness  of  the  silver  coins  of  the 
United  States  was  892.4  thousandths  of  pure 
silver. 

The  weight  and  fineness  of  the  silver  coins 
i'oore  somewhat  changed  by  the  act  of  Jan.  IS, 

in’  ^  Stat.  at  L.  137 ;  the  weight  of  the  half- 
uollar  being  by  this  act  fixed  at  two  hundred 


and  six  and  one-quarter  grains,  and  the  fineness 
at  nine  hundred  thousandths ;  conforming,  in 
respect  to  fineness,  with  the  coinage  of  France 
and  most  other  nations. 

The  weight  of  the  half-dollar  was  reduced  by 
the  act  of  February  21,  1853,  10  Stat.  at  L.  160, 
to  one  hundred  and  ninety-two  grains,  at  which 
rate  it  continues  to  be  issued, — the  standard  of 
fineness  remaining  the  same. 

The  half-dollars  coined  under  the  acts  of  1792 
and  1837  (a6  above)  are  a  legal  tender  at  their 
nominal  value  in  payment  of  debts  to  any 
amount.  Those  coined  since  the  passage  of  the 
act  of  February  21,  1853,  are  a  legal  tender  in 
payment  of  debts  for  all  sums  not  exceeding  five 
dollars.  Sec.  2.  The  silver  coins  struck  in  the 
year  1853,  under  this  last-cited  act,  may  be  dis¬ 
tinguished  from  the  others  of  that  year  by  the 
arrow-heads  on  the  right  and  left  of  the  date  of 
the  piece.  In  1854,  and  subsequent  years,  the 
arrow-heads  are  omitted. 

By  the  act  of  12  Feb.  1873,  c.  131,  s.  15,  the 
weight  of  the  half-dollar  shall  be  twelve  and  one- 
half  gram6  (about  193  grains),  and  by  act  oi  June, 
1879,  supplement  to  Rev.  Stat.  v.  l,p.  488,  it  is  a 
legal  tender  for  sums  not  exceeding  ten  dollars. 
The  same  act  enables  the  holder  of  any  silver 
coins  of  a  smaller  denomination  than  one  dollar, 
to  exchange  them  in  sums  of  twenty  dollars,  or 
any  multiple  thereof,  at  the  U.  S.  Treasury  lor 
lawful  money  of  the  United  States. 

HALF-EAGLE.  A  gold  coin  of  the 
United  States,  of  the  value  of  five  dollars. 

The  weight  of  the  piece  is  one  hundred  and 
twenty-nine  grains  of  standard  fineness,  namely, 
nine  hundred  thousandths  of  pure  gold,  and  one 
hundred  of  alloy  of  silver  and  copper :  “  pro¬ 
vided  that  the  silver  do  not  exceed  one-half  of 
the  whole  alloy.”  Act  of  Jan.  18, 1837,  5  Stat.  at 
L.  136.  As  the  proportion  of  silver  and  copper 
is  not  fixed  by  law  further  than  to  prescribe  that 
the  silver  therein  6hall  not  exceed  fifty  in  every 
thousand  part6,  the  proportion  was  made  the 
subject  of  a  special  instruction  by  Mr.  Snowden, 
former  director  of  the  mint,  as  follow  s  : — 

u  As  it  is  highly  important  to  secure  uniformity 
in  our  gold  coinage,  all  deposits  of  native  gold, 
or  gold  not  previously  refined,  should  be  assayed 
for  silver,  without  exception,  and  refined  to 
from  nine  huudred  and  ninety  to  nine  hundred 
and  ninety-three,  say  averaging  nine  hundred 
and  ninety-one  as  near  as  may  be.  When  any  of 
the  deposits  prove  to  be  nine  hundred  and  ninety, 
or  finer,  they  should  be  reserved  to  be  mixed 
with  the  refined  gold.  The  gold  coin  oi  the 
mint  and  its  branches  will  then  be  nearly  thus  : 
gold,  nine  hundred ;  silver,  eight ;  copper, 
ninety-tw  o  ;  and  thus  a  greater  uniformity  oi 
color  will  be  attained  than  w  as  heretofore  ac¬ 
complished.” 

The  instructions  on  this  point  w  ere  prescribed 
by  the  director  in  September,  1853.  Mm 
Pamphlet,  “Instructions  relative  to  the  Busi¬ 
ness  of  the  Mint,”  14.  ^  - 

The  act  of  February  12,  1873,  Rev.  Stat.  § 
3514,  fixes  the  proportion  of  silver  at  in  no  cast 
more  than  one-tenth  of  the  wdiole  alloy.  , 

For  all  sums  wiiatever  the  half-eagle  is  a 
tender  of  payment  of  five  dollars.  Act  of  Con¬ 
gress  above  cited,  sec.  10,  p.  IS 8.  The  firs!  is¬ 
sues  of  this  coin  at  the  mint  of  the  United 
were  in  1795. 

HALF-PROOF.  In  Civil  Law.  That 
which  is  insufficient  as  the  foundation  o  ,l 
sentence  or  decree,  although  in  itselt  entit 
to  some  credit.  Vicat,  Probatio. 

HALF-SEAL.  A  seal  used  in  the  Enphsh 
chancery  for  the  sealing  of  commissions 
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delegates  appointed  upon  any  appeal,  either 
in  ecclesiastical  or  marine  causes. 

HALF-TONGUE.  A  jury  half  of  one 
tongue  or  nationality  and  half  of  another. 
Vide  Demedietate  linguae,  Jacob,  Law  Diet. 

HALF-YEAR.  In  the  computation  of 
time,  a  half-year  consists  of  one  hundred  and 
eighty-two  days.’  Co.  Litt.  135  b  \  N.  Y. 
Rev.  Stat.  part  1,  c.  19,  t.  1,  §3. 
HALI-GEMOTE.  Halle-gemote. 

HALL.  A  public  building  used  either  for 
the  meetings  of  corporations,  courts,  or  em¬ 
ployed  to  some  public  uses :  as,  the  city  hall, 
the  town  hall.  Formerly  this  word  denoted 
the  chief  mansion  or  habitation. 

HALLAZCO.  In  Spanish  Law.  The 
finding  and  taking  possession  ot  something 
which  previously  had  no  owner,  and  which 
thus  becomes  the  property  of  the  first  occu¬ 
pant.  Las  Partidas,  3.  5.  28,  5.  48.  49,  5. 
20.  50. 

HALLE-GEMOTE.  Hall  assembly.  A 
species  of  court  baron. 

HALLUCINATION.  In  Medical  Ju¬ 
risprudence.  A  species  of  mania  jy  w  nc  i 
an  idea  reproduced  by  the  memory  is  a  * 
ciated  and  embodied  by  imagination,  i  Ins 
state  of  mind  is  sometimes  called  t  e  usi  , 
waking  dreams.  .  ,  ,  . 

An  attempt  has  been  made  *  * ormer'are  said  to 
lucinations  from  illusions  :  the  intellectual 

be  dependent  on  the  state  of  1 the  mtm 

organs,  and  the  latter  on  tha  note. 

Ruy,  Sled.  Jur.  5  M;  1 

An  instance  is  given  of  at  P '  -  tlie  poet, 
tion  in  the  celebrated  Be.n.  had  spent  many 
He  told  a  friend  of  bis that  Jebaa  which 

a  night  in  looking  at  his  g  Romans  and 

he  had  seen  Turks  JffiSiation.  1  Col- 
Carthaginians,  fight,  nl  ,  j-  peing  tenipoiary, 
lin.  Lun.  34.  If,  instead  ot^  beeQ  permanent, 

this  affection  of  h18,  been  considered  insane. 

he  would  doubtless  have  brai  illusions,  Hubert, 

See,  on  the  subject  o >  P  gggays ;  Scot 
Aldcrson,  a»d  ***  ’ 


monologv,  etc. ;  ?"°2reii tales,  l59- 

1  Esquirol,  Maladies  Me ’^GEMOTE. 

HALMOTB.  fUnlimoU  Halegemot ;  from 
HALYMOTB  (**/  (jernot  or  mot,  a  meet- 
Saxon  h(dg,  .^o^ecclesiastica^om  .  ^ 

ing).  A  holy  or^  London 

A  C°Urd  sheriff's-  Sunday  next  be- 

mayor  and  .ntly  hel  .  therefore  called 

,  U  sfThonn*8’3^^ court;,  Cowel,  edit, 
fore  St.  11  or  h°l>  Diet.  Holymote. 
the  holy**  {ogham,  4th  Inst.  321. 

l7,274oclniain  Those  who  held 

guarding  and  repairing  a 
HAL*  lCe  „nd  were  excused  from 

by  the  »  gepulob  ;;t  punelm.  apud  Whar- 
chin-eb  °  ;ccs  *  ,  p.  749.  Especially  in 

feudal  soi  gaJ(.  |)iirh'ani,  those  who  held  by 
toni  AiV-  0t  1  ,;n2  the  corpse  of  St.  Cuth 

*'«  Suoi- f !-»'• 

Jf^ltjCKEN.  In  Scotch  Law. 
Xhe  cl 


felonious  seeking  and  invasion  of  a  person  in 
his  dwelling-house.”  1  Hume,  312;  Burnett, 
86;  Allison,  Cr.  Law  of  Seotl.  199. 

The  mere  breaking  into  a  house,  without 
personal  violence,  does  not  constitute  the  of¬ 
fence,  nor  does  the  violence  without  an  entry 
with  intent  to  commit  an  assault.  It  is  the 
combination  of  both  which  completes  the 
crime,  and  the  injury  to  the  person  must  be 
of  a  grievous  character.  The  punishment  of 
hameSueken  in  aggravated  cases  of  injury-  is 
death ;  in  cases  of  inferior  atrocity,  an  arbi¬ 
trary  punishment ;  Alison,  Cr.  Law  of  Scotl. 
ch.  6 ;  Erskine,  Inst.  4.  9.  23. 

This  term  was  formerly-  used  in  England 
instead  of  the  now  modern  term  burglary; 
4  Bla.  Com.  223. 

But  in  Hale’s  Pleas  of  the  Crown  it  is  said, 
“The  common  genus  of  offences  that  comes 
under  the  name  of  hamsecken  is  that  which  is 
usually  called  house-breaking;  which  some¬ 
times  comes  under  the  common  appellation  of 
burglary,  whether  committed  in  the  day  or 
night  to  the  intent  to  commit  felony- :  so  that 
house-breaking  of  this  kind  is  ot  two  na¬ 
tures.”  1  Hale,  PI.  Cr.  547  ;  22  Pick.  4. 

HAMLET.  A  small  village;  a  part  or 
member  of  a  vill.  It  is  the  diminutive  of 
ham,  a  village  ;  Cowel. 

HAMSOCUE  (from  Saxon  ham,  house, 
sockue,  liberty,  immunity.  The  word  is  va¬ 
riously  spelled  hamsoca,  hamsocua,  hamsoken, 
haimsuken,  hamesaken ).  The  right  of  se¬ 
curity  and  privacy  in  a  man’s  house.  Du 
Cange.  The  breach  of  this  privilege  by  a 
forcible  entry  of  a  house  is  breach  of  the 
peace;  Anc.  Laws  &  Inst,  of  Eng.  Gloss.  ; 
Du  Cange;  Bracton,  lib.  3,  tr.  2,  c.  2,  §  3. 
The  right  to  entertain  jurisdiction  of  the  of¬ 
fence  ;  Spelman ;  Du  Cange.  Immunity 
from  punishment  for  such  offence  ;  id.;  Fleta, 
lib.  1,  c.  47,  §  18.  An  insult  offered  in  one’s 
own  house  (insultus  f  actus  in  domo).  Bromp- 
ton,  p.  957  ;  Du  Cange. 

HANAPER.  A  hamper  or  basket  in 
which  were  kept  the  writs  of  the  court  of 
chancery  relating  to  the  business  of  a  subject, 
and  their  returns,  5  &  6  Viet.  c.  113  ;  10  Ric. 
II.  c.  1  ;  equivalent  to  the  Roman  fiscus ;  id. 
According  to  Spelman,  the  fees  accruing  on 
writs,  etc.  were  there  kept;  Du  Can<*e;  3 
Bla.  Com.  49. 


HAND. 

long :  used 
horses. 


A  measure  of  length,  four  inches 
in  ascertaining  the  height  of 

o  “ 


*5^1bamesucken  consists  in  “the 


HANDBILL.  A  written  or  printed  notice 
displayed  to  inform  those  concerned  of  some¬ 
thing  to  be  done. 

HAND  BOROW  (from  hand,  and  Saxon 
borow,  a  pledge).  Nine  of  a  decennary  or 
friborg  (y.  ??.)  were  so  called,  being  inferior 
to  the  tenth  or  head  borow , — a  decenna  or 
friboreja  being  ten  freemen  or  frankpledges , 
who  were  mutually  sureties  for  each  other  to 
the  king  for  any  damage:  Du  Cange,  Fri¬ 
borg,  Uead-borow. 
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HANDHABEND.  In  Saxon  Law. 

One  having  a  thing  in  his  hand ;  that  is,  a 
thief  found  having  the  stolen  goods  in  his 
possession, — latro  manifestus  of  the  civil  law. 
See  Laws  of  Hen.  I.  c.  59;  Laws  of  Athel- 
stane,  §  6 ;  Fleta,  lib.  1,  c.  38,  §  1 ;  Britton, 
p.  72;  Du  Cange,  IJandhabenda. 

Jurisdiction  to  try  such  thief.  Id. 

HANDSALE.  Anciently,  among  all  the 
northern  nations,  shaking  ol  hands  was  held 
necessary  to  bind  a  bargain, — a  custom  still 
retained  in  verbal  contracts  :  a  sale  thus  made 
was  called  handsale ,  venditio  per  mutvam 
manum  complexionem.  In  process  ot  time 
the  same  word  was  used  to  signify  the  price 
or  earnest  which  was  given  immediately  after 
the  shaking  of  hands,  or  instead  thereof.  In 
some  parts  of  the  country  it  is  usual  to  speak 
of  hand-money,  as  the  part  of  the  considera¬ 
tion  paid  or  to  be  paid  at  the  execution  of  a 
contract  of  sale.  2  Bla.  Com.  448  ;  Heinec- 
cius,  de  Antiquo  Jure  Germanico ,  lib.  2, 

§  335 ;  Toullier,  liv.  3,  t.  3,  c.  2,  n.  33. 

HANDWRITING.  Any  thing  written 
by  a  person.  The  manner  in  which  a  person 
writes,  including  the  formation  of  the  charac¬ 
ters,  the  separation  of  the  words,  and  other 
features  distinguishing  the  written  matter,  as 
a  mechanical  result,  from  the  writing  of  other 
persons. 

The  handwriting  of  attesting  witnesses  after 
thirty  years  need  not  be  proved ;  so  also  of 
unattested  documents  taken  from  proper  de¬ 
positaries  ;  7  East,  279  ;  62  Me.  414.  The 
extrajudicial  admissions  of  a  party  as  to  his 
handwriting,  are  evidence  to  prove  the  same, 
though  not  of  a  very  satisfactory  nature ; 
Whart.  Ev.  705.  ( 

It  is  said  that  a  witness  has  three  means  of 
becoming' acquainted  with  a  person’s  hand¬ 
writing  :  by  seeing  him  write,  by  having  seen 
his  writing,  and  by  a  comparison  of  the  writ¬ 
ing  in  question  with  other  writings  shown  to 
be  genuine;  Best.  Evid.  It  is  enough  that 
the  witness  has  seen  the  party  write  only 
once ;  22  Gratt.  405.  A  servant  who  has 
taken  his  master’s  letters  to  the  post  is  a  com¬ 
petent  witness  to  prove  his  handwriting;  5 
Ad.  &  E.  740;  so  a  witness  who  has  carried 
on  a  correspondence  with  the  person  whose 
writing  is  in  controversy,  is  competent ;  id. 
At  common  law,  the  genuineness  of  a  con¬ 
tested  writing  could  not  be  proved  by  a  witness 
comparing  such  writing  with  other  writings 
acknowledged  to  be  genuine ;  7  C.  &  P.  548  ; 
Whart.  Ev.  §  712;  many  American  cases 
have  followed  this  rule;  91  U.  S.  270;  9 
Cow.  94;  28  Penn.  318;  37  111.209  ;  43 
Ind.  381  ;  but  if  a  paper  admitted  to  be  in 
the  handwriting  of  the  person  is  in  evidence 
for  some  other  purpose  in  the  cause,  the  signa¬ 
ture  in  question  may  be  compared  with  it  by 
the  jury;  91  U.  S.  270  ;  75  N.  Y.  288;  7 
Abb.  (N.  Y.)  N.  Cas.  98.  Comparison  by 
a  witness  is  now  allowed  in  England  and  New 
York  by  statute.  In  other  states  it  is  the 
practice*  to  admit  any  papers,  whether  rele¬ 


vant  or  not,  if  they  can  be  shown  to  be  the 
uncontested  writings  of  the  party  whose  sig¬ 
nature  is  disputed;  Whart.  Ev.  §  714;  53 
N.  H.  452  ;  108  Mass.  344.  In  Pennsylvania 
it  is  held  that  this  proof  is  only  supplementary, 
and  the  comparison  is  to  be  made  by  the 
jury;  57  Penn.  438;  43  Penn.  9.  In  South 
Carolina,  papers  proved  or  admitted  to 
be  in  the  handwriting  of  the  person  whose 
signature  is  in  controversy  are  receivable,  but 
the  testimony  is  not  entitled  to  any  very  high 
consideration ;  5  S.  C.  458.  It  is  said  to  be 
more  satisfactory  to  submit  a  genuine  stand¬ 
ard  to  the  jury  than  to  receive  the  transient 
impression  of  a  witness  who  has  seen  the 
party  write  once;  10  S.  &  R.  112. 

A  party  cannot  himself  write  specimens  for 
the  instruction  of  witnesses;  Whart.  Ev.  § 
715;  nor  can  he  make  test  writings  to  be 
used  for  a  comparison  of  hands;  110  Mass. 
155;  128  id.  46. 

In  England,  by  statute,  a  person  whose 
handwriting  is  in  dispute,  may  be  called  upon 
by  the  judge  to  write  in  his  presence,  and 
such  writing  may  be  compared  with  the  writ¬ 
ing  in  question;  Whart.  Ev.  §  706;  see  4 
F.  &  F.  490;  45  Me.  534. 

It  is  not  necessary  that  a  witnesss  should 
swear  to  his  belief  in  the  genuineness  of  hand¬ 
writing;  it  is  enough  if  he  testifies  to  his 
opinion  thereon;  Whart.  Ev.  §  709;  25 
Penn.  133;  38  111.  363.  A  witness  has  been 
allowed  to  testify  merely  that  the  writing  in 
contest  was  like  the  writing  of  the  party 
whose  writing  it  was  alleged  to  be ;  4  Esp. 
37  ;  but  see  8  Ves.  476. 

On  cross-examination,  other  writings  not 
in  the  case  may  be  shown  to  the  witness,  and 
he  may  be  asked  whether  they  are  in  the 
handwriting  of  the  party  in  question  ;  if  so 
declared  by  the  witness,  they  may  be  shown 
not  to  be  genuine  and  given  to  the  jury  tor 
comparison;  Whart.  Ev.  §  710;  see  11  Ad. 
&  E.  322. 

Experts  may  be  permitted  to  testify  as  to 
whether  handwriting  is  natural  or  feigned; 
116  Mass.  331  ;  37  Miss.  461  ;  as  to  the  na¬ 
ture  of  the  ink  used  ;  30  N.  Y.  385 ;  whether 
the  whole  of  an  instrument  was  written  by 
the  same  person,  at  the  same  time,  and  with 
the  same  pen  and  ink;  34  Penn.  365;  H 
Gray,  250 ;  whether  the  figures  in  a  check 
have  been  altered;  18  Ind.  329;  see  7  Abb. 
(N.  Y.)  N.  Cas.  113;  32  N.  J.  Eq.  819; 
62  Ga.  100;  61  Ala.  3S  ;  47  Wis.  530;  S9 
Md.  36. 

Forgeries  of  handwriting,  and  paper  and 
ink  to  imitate  various  degrees  of  age,  are  so 
skilfully  made,  that  examination  and  com¬ 
parison,  even  by  so-called  experts,  in  the  waj 
heretofore  usual  in  courts  of  justice,  aie 
often  inadequate  and  misleading.  A  scien¬ 
tific  use  of  the  microscope,  photography,  au^ 
chemical  regents,  will  generally  prove  a  mm  i 
surer  means  of  discovering  truth.  See  2 1  Am. 
L.  Reg.  273. 

HANGING.  Death  by  the  halter,  or  the 
suspending  of  a  criminal,  condemned  to  suflTer 
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death,  by  the  neck,  until  life  is  extinct.  A 
mode’ of  capital  punishment. 

HANGMAN.  An  executioner.  The 
name  usually  given  to  a  man  employed  by 
the  sheriff  to  put  a  man  to  death,  according 
to  law,  in  pursuance  of  a  judgment  of  a  com¬ 
petent  court  and  lawful  warrant. 

HANGWITE  (from  Saxon  hangian ,  to 
hang,  and  wile,  tine).  Fine,  in  Saxon  law, 
for  illegal  hanging  of  a  thief,  or  for  allowing 
him  to  escape.  Immunity  from  such  tine, 
Du  Cange. 


HANSE.  A  commercial  confederacy  for 
the  good  ordering  and  protection  of  the  com¬ 
merce  of  its  members.  An  imposition  upon 
merchandise.  Du  Cange,  llansa. 

HANSE  TOWNS.  A  number  of  towns 
in  Europe  which  joined  in  a  league  for  mu¬ 
tual  protection  of  commerce  as  early  as  the 
twelfth  century. 

Amsterdam  and  Bremen  were  the  first  two  that 
formed  it,  and  they  were  joined  by  others  in  Ger¬ 
many,  Holland,  England,  France,  Italy,  and 
Spain,  till  in  1200  they  numbered  seventy-two. 
They  made  war  and  peace  to  protect  their  com¬ 
merce,  and  held  countries  in  sovereignty,  as  a 
united  commonwealth.  They  had  a  common 
treasury  at  Lubeck,  and  power  to  call  an  assem¬ 
bly  as  often  as  they  chose.  For  purposes  ol 
jurisdiction,  they  were  divided  into  four  colleges 
or  provinces.  Great  privileges  were  granted 
them  by  Loui6  VI.  of  France  and  succeeding 
monarchs.  One  of  their  principal  magazines 
was  at  London.  Their  power  became  so  great  as 
to  excite  the  jealousy  of  surrounding  options, 
who  forced  the  towns  within  their  jurisdie  10 
which  belonged  to  the  league  to  renounce  «. 
Their  number  and  power  became  thus  gr  ..  J 

reduced,  beginning  from  the  midd Lie  ' o 
teenth  century ;  and  at  the  presen  y 
Bremen,  Hamburg,  Lubeck,  and  F (  ized  by 

the-Main  remain, — these  being  in 

the  act  establishing  the  German  Confederacy, 
1815,  as  free  Hanseatic  cities.  - 

HANSE  TOWNS,  LA7^tbe°iIanseatic 

The  maritime  °.r<Jinfn-CCSrvrman  at  Lubeck 
towns,  first  published  m  reyiged  and  cn- 
in  1597,  and  in  May*  ?  a-<rest,  and  a  Latin 
larged.  The  text ■  o  ^  &  coinmentary 
translation,  are  puoh  ,  translation  has 

by  Kuricke ;  and  a  1  ron^ 

been  given  by  Clem  *  u  hiip  the  rent,” 

HAP.  To  catch.  ^  ’e  formerly  used, 
“hap  the  deep-polb 

Tech.  Diet.  , )erna,  station  for  an 

HARBOR  (SaJj  Jre  ships  may  ride  with 
army).  A  ab  e  water  protected  by  the 

safety  ;  any  nav  gabi  &  baven.  it  is  public 
surrounding  Inst.  n.  435. 

property.  1  u  (ligtingui6hed  from  “  port,” 
TTarbor  19  to,  b?,1(  C  to  the  delivery  of  cargo. 

a  reX»nC.n  fl6 Mete  •  371-377  ;  2  B.  &  Aid. 
i  M  iSi  G.  8I°  '  e  the  “  said  harbor  basin  and 
25  Hull."  2  B.  &  Aid.  60. 

docks  of  thcc  ^generally  used  as  synonymous. 
But  they  -^  t. 

Webster,  cnaet  police  regulations  for 

A  at®4®  t'  of  shipping  in  any  of  its  harbors, 
the  condm  ^  tiie  state  of  New  York,  which 
Thus*  an 


provided  that  liarbor-niasters  should  have 
authority  to  regulate  and  station  all  vessels  in 
the  stream  of  the  East  and  North  rivers, 
within  the  limits  of  New  York  city  and  the 
wharves  thereof,  and  to  remove  from  time  to 
time  such  vessels  as  were  not  loading  or  dis¬ 
charging  their  cargoes,  to  make  room  for  such 
as  required  to  be  more  immediately  accommo¬ 
dated;  and  that  the  harbor-masters  should 
determine  how  far  and  in  what  case  it  was  the 
duty  of  those  in  charge  of  vessels  to  accommo¬ 
date  each  other  in  their  respective  situations ; 
and  imposing  a  fine  for  neglecting  or  refusing  to 
obey  the  directions  of  the  harbor-masters,  was 
sustained  as  being  merely  a  proper  regulation 
prescribing  the  manner  of  exercising  individual 
rights  over  property  employed  in  commerce ; 
7  Cow.  351  ;  Cooley,  Const.  Lim.  730.  A 
statute  passed  for  the  protection  of  a  harbor, 
which  forbids  the  removal  of  stone,  gravel, 
and  sand  from  the  beach,  is  constitutional ; 

1 1  Mete.  55.  t  _  , 

In  Torts.  To  receive  clandestinely  or  with¬ 
out  lawful  authority  a  person  for  the  purpose 
of  so  concealing  him  that  another  having  a 
rmlit  to  the  lawful  custody  of  such  person 
shall  be  deprived  of  the  same ;  for  example, 
the  harboring  of  a  wife  or  on  apprentice  m 
order  to  deprive  the  husband  or  the  master  of 
them  ;  or,  in  a  less  technical  sense,  it  is  the 
reception  of  persons  improperly  ;  10  N.  H. 

247  ;  5  111- 498.  .  ...... 

The  harboring  of  such  persons  will  subject, 
the  harborer  to  an  action  for  the  injury  ;  but,  in 
order  to  put  him  completely  in  the  wrong,  a 
demand  should  be  made  for  their  restoration, 
for  in  cases  where  the  harborer  has  not  com¬ 
mitted  any  other  wrong  than  merely  receiving 
the  plaintiff’s  wife,  child,  or  apprentice,  he 
mav  be  under  no  obligation  to  return  them 
without  a  demand;  1  Chitty,  Hr.  564;  2  No. 
C.  Law  Rep.  240;  5  How.  215,  227. 

HARD  CASES  must  not  make  bad  equity 
more  than  bad  law  ;  C  Iowa,  279. 

HARD  LABOR.  In  those  states  where 
the  penitentiary  system  has  been  adopted, 
convicts  who  are  to  be  imprisoned,  as  part  of 
their  punishment,  are  sentenced  to  perforin 
hard  labor.  This  labor  is  not  greater  than 
many  freemen  perform  voluntarily,  and  the 
quantity  required  to  be  performed  is  not  at  all 
unreasonable.  In  the  penitentiaries  of  Penn¬ 
sylvania  it  consists  in  being  employed  in 
weaving,  shoemaking,  and  such  like  employ¬ 
ments. 

Hard  labor  was  first  introduced  in  English 
prisons  in  1706.  By  the  Prison  Act  of  1865,  it  is 
divided  into  two  classes,  one  for  males  above  six¬ 
teen  years  old,  the  other  for  males  below  that 
age  and  females ;  Moz.  &  W. 

HART.  A  stag  or  male  deer  of  the  forest 
five  years  old  complete. 

HASP  AND  STAPLE.  A  mode  of  en¬ 
try  in  Scotland  by  which  a  bailee  declares  a 
person  heir  on  evidence  brought  before  him¬ 
self,  at  the  same  time  delivering  the  property 
,  over  to  him  by  the  has})  and  staple  of  the 
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door,  which  is  the  symbol  of  possession ; 
Bell. 

HAT  MONEY.  In  Maritime  Law. 

Primage:  a  small  duty  paid  to  the  captain 
and  mariners  of  a  ship. 

HAUSTUS  (Lat.  from  liaurire,  to  draw). 
In  Civil  Law.  The  right  of  drawing 
water,  and  the  right  of  way  to  the  place  ot 
drawing.  L.  1,  D.  de  Servit.  Prced.  Rustic . ; 
Fleta,  1.  4,  c.  27,  §  9. 

HAVE  TO.  See  Habendum. 

HAVEN.  A  place  calculated  for  the  re¬ 
ception  of  ships,  and  so  situated,  in  regard  to 
the  surrounding  land,  that  the  vessel  may  ride 
at  anchor  in  it  in  safety.  Hale,  de  Port. 
Mar.  c.  2  ;  2  Chitty,  Com.  Law,  2  ;  15  East, 
304,  305.  See  Creek  ;  Pout  ;  Harbor  ; 
Arm  of  the  Sea. 

HAWBERK.  See  Fief  d’ Hauberk. 

HAWKER.  An  itinerant  or  travelling 
trader,  who  carries  goods  about  in  order  to 
sell  them,  and  who  actually  sells  them  to  pur¬ 
chasers,  in  contradistinction  to  a  trader  who  has 
goods  for  sale  and  sells  them  in  a  fixed  place  of 
business.  Superadded  to  this,  though  per¬ 
haps  not  essential,  is  generally  understood  one 
who  not  only  carries  goods  for  sale,  but  seeks 
for  purchasers,  either  by  outcry,  which  some 
lexicographers  conceive  as  intimated  by  the 
derivation  of  the  word,  or  by  attracting  notice 
and  attention  to  them,  as  goods  for  sale,  by 
an  actual  exhibition  or  exposure  of  them  by 
placards  or  labels,  or  by  a  conventional  signal, 
ike  the  sound  of  a  horn  for  the  sale  of  fish  ; 
12  Cush.  495.  To  prevent  imposition,  hawk¬ 
ers  are  generally  required  to  take  out  licenses, 
under  regulations  established  by  the  local  laws 
of  the  states. 

HAYBOTE  (from  haye ,  hedge,  and  bote , 
compensation).  Hedgebote:  one  of  the  es¬ 
tovers  allowed  tenant  for  life  or  for  years; 
namely,  material  to  repair  hedges  or  fences, 
or  to  make  necessary  farming  utensils  ;  2 
Bla.  Com.  35 ;  1  Waslib.  It.  P.  99. 

HAYWARD  (from  haye ,  hedge,  and 
ward,  keeping).  In  Old  English  Law. 
An  officer  appointed  in  the  lord’s  court  to 
keep  a  common  herd  of  cattle  of  a  town  :  so 
called  because  he  was  to  see  that  they  did  not 
break  or  injure  the  hedges  of  inclosed  grounds. 
His  duty  was  also  to  impound  trespassing  cat¬ 
tle,  and  to  guard  against  pound-breaches. 
Kiteh.  46 ;  Cowel. 

HAZARDOUS  CONTRACT.  A  con¬ 
tract  in  which  the  performance  of  that  which 
is  one  of  its  objects  depends  on  an  uncertain 
event;  La.  Civ.  Code,  art.  1769.  See  1  J. 
J.  Marsh.  596  ;  3  id.  84;  Maritime  Loan. 

In  a  fire  insurance  policy,  the  terms  “  hazard¬ 
ous, ”  “extra  hazardous/’  “specially  hazard¬ 
ous,”  and  “  not  hazardous,”  are  well  understood 
technical  terms,  having  distinct  meanings.  A 
policy  covering  only  goods  “  hazardous  ”  and 
'‘not  hazardous”  can  not  be  made  to  cover 
goods  or  merchandise  “extra  hazardous”  or 
“  specially  hazardous  38  N.  Y.  364. 


HEAD.  The  principal  source  of  a  stream. 
Webst.  Diet.  The  head  of  a  creek  will  be 
taken  to  mean  the  head  of  its  longest  branch, 
unless  there  be  forcible  evidence  of  common 
reputation  to  the  contrary ;  1  Bibb,  75  ;  2  id. 
112. 

HEAD-BOROUGH.  In  English  Law. 

An  olficer  who  was  formerly  the  chief  officer 
in  a  borough,  but  who  is  now  subordinate  to 
the  constable.  Originally  the  chief  of  the 
tithing,  or  frank  pledge.  St.  Armand,  Leg. 
Power  of  Eng.  88.  See  Decennary. 

HEAD  OF  A  FAMILY.  Householder, 
one  who  provides  for  a  family;  19  Wend. 
476.  There  must  be  the  relation  of  father 
and  child,  or  husband  and  wife;  3  Humph. 
216;  17  Ala.  n.  s.  486;  contra ,  20  Mo.  75; 
41  Ga.  153.  See  Family. 

HEADLAND.  In  Old  English  Law. 

A  narrow  piece  of  un ploughed  land  left  at 
the  end  of  a  ploughed  field  for  the  turning  of 
the  plough.  Called,  also,  butt.  Kennett, 
Paroeh.  Antiq.  587  ;  2  Leon.  70,  case  93  ;  1 
Litt.  13. 

HEAD  PENCE.  An  exaction  of  40d. 
or  more,  collected  by  the  sheriff  of  Northum¬ 
berland  from  the  people  of  that  county  twice 
in  ever  seven  years,  without  account  to  the 
king.  Abolished  in  1444  ;  Cowel. 

HEALSFANG  (from  Germ,  hals ,  neck, 
fan  yen,  to  catch).  A  sort  of  pillory,  by 
which  the  head  of  the  culprit  was  caught  be¬ 
tween  two  boards,  as  feet  are  caught  in  a  pair 
of  stocks. 

“The  fine  which  every  man  would  have  to 
pay  in  Commutation  of  this  punishment,  had 
it  been  in  use,” — for  it  was  very  early  disused, 
no  mention  of  it  occurring  in  the  laws  of  the 
Saxon  kings.  Anc.  Laws  &  Inst,  of  Eng. 
Gloss ;  Spelman,  Gloss. 

HEALTH.  Freedom  from  pain  or  sick¬ 
ness  ;  the  most  perfect  state  of  animal  lite. 
It  may  be  defined,  the  natural  agreement  and 
concordant  disposition  of  the  parts  of  the  liv¬ 
ing  body. 

Public  health  is  an  object  of  the  utmost  import¬ 
ance,  and  has  attracted  the  attention  of  the  na¬ 
tional  and  state  legislatures. 

By  the  act  of  Congress  of  the  25th  of  February, 
1799,  1  Story,  Laws,  564,  it  is  enacted  :  sect.  1. 
That  the  quarantines  and  other  restraints,  which 
shall  be  established  b}T  the  laws  of  any  state,  re¬ 
specting  any  vessels  arriving  in  or  bound  to  any 
port  or  district  thereof,  whether  coming  from  a 
foreign  port  or  some  other  port  of  the  United 
States,  shall  be  observed  and  enforced  by  all  offi¬ 
cers  of  the  United  States  in  such  place;  sect.  4. 
In  times  of  contagion  the  collectors  of  the  reve¬ 
nue  may  remove,  under  the  provisions  of  the  act, 
into  another  district;  sect.  5.  The  judge  of  any 
district  court  may,  when  a  contagious  disorder 
prevails  in  his  district,  cause  the  removal  of  per¬ 
sons  confined  in  prison  under  the  laws  of  the 
United  States,  into  another  district;  sect.  6.  In 
ease  of  the  prevalence  of  a  contagious  disease  at 
the  seat  of  government,  the  president  of  the 
United  States  may  direct  the  removal  of  any  or 
all  public  offices  to  a  place  of  safety;  sect.  7.  In 
case  of  such  contagious  disease  at  the  6eat  ol 
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nttbe  chief  justice,  or,  in  case  of  his 
oVernmeut,  the  senior  associate  justice,  of 

aeatb  0  ome  court  of  the  United  States,  may 
the  “arrant  to  the  marshal  of  the  district 
‘“Ut  within  which  the  supreme  court  is  by  law 
tfy  L  directing;  him  to  adjourn  the  said 
to  be  bo W  bg  gaid  ®ourt  to  such  other  place 

fSthe  same  or  adjoining  district  as  he  may 
V  ™  convenient.  And  the  district  judges,  un- 
Se  same  circumstances,  have  the  same  power 
Jo  ajjourn  to  some  other  part  of  their  several 

the  act  of  March  3, 1879,  ch.  202,  §  1,  20 
JJ/  at  l  484,  R.  S.  Suppl.  480,  enforced  by  sub- 
Siert  Mte,  a  National  Board  of  Health  was 

se”U V.  ,  / _ nfc oxrrm  mpmhPTR  anDOlIlt- 


established,  to  consist  of  seven  members  appoint¬ 
ed  by  the  president,  and  of  four  members  detailed 
from  the  departments,  whose  duties  shall  be  to 
obtain  information  upon  all  matters  affecting  the 
public  health,  to  advise  the  heads  of  departments 
and  state  executives,  to  make  necessary  mves  i- 
gations  at  any  places  in  the  United  States,  or  at 
foreign  ports,  and  to  make  rules  guarding  against 
the  introduction  of  contagious  diseases  in  o 
country,  and  their  spread  from  state  to  state. 

The  protection  of  cattle  from  contagious  dis¬ 
eases  has  received  legislative  attention  111  some 
the  states.  In  Pennsylvania,  the  gove™™\  may 
make  proclamation  whenever  pleuro-pn 
exists  among  the  cattle  in  any  coVin^:V’ a  ,  lnpJ? 
means,  such  as  the  quarantining  of  aflec  1  «  _  ’ 

to  prevent  its  spread ;  Penna.  Laws, .  aj  ’  ‘ 

The  introduction  of  cattle  into  \  lrgini  , 

March  10,  and  October  10,  without  careful  in  p 
tion,  is  forbidden ;  Va.  Laws,  April  ■>,  \jaith  is 
Closely  connected  with  the  siiliiyc  .  _  . 

the  adulteration  of  food.  The  Eg  "  gg  5  6) 
Food  and  Drugs  Act  (38  &  39  Viet.  < 5.88,  $ JD 
provides  that  u  no  person  shall  se  ^  „  not 

dice  of  the  purchaser  any  articl  thorizes  the 
of  the  quality  demanded,  an  power  to 

appointment  of  a  public  analy  drinks,  and 
examine  and  certify  samples  ot  food,  |»“D/176. 
drugs ;  L.  R.  4  Q.  13.  D.  233  ,  '  ers  has  been 

A  state  analyst  with  siroda  I?  yg  March  27, 
appointed  in  Wisconsin ;  »*  • _  ,  measure  than 

1880.  This  is  a  more  P^lCe^0us  legislation 
has  been  attempted  m  th  P  tbe  mode  of  de- 
throughout  the  country,  w  .  to  the  operation 
teetion  and  proof  have  bee 
of  general  rules. 


The  hearing  is  conducted  as  follows.  When 
the  cause  is  called  on  in  court,  the  pleadings  on 
each  side  are  opened  in  a  brief  manner  to  the 
court  by  the  junior  counsel  for  the  plaintiff ;  after 
which  the  plaintiffs  leading  counsel  states  the 
plaintiffs  case  and  the  points  in  issue,  and  sub¬ 
mits  to  the  court  hi6  arguments  upon  them. 
Then  the  depositions  (if  any)  of  the  plaintiff’s 
witnesses,  aud  such  parts  of  the  defendant’s  an¬ 
swer  as  support  the  plaintiffs  case,  are  read  by 
the  plaintiff’s  solicitor ;  after  which  the  rest  of 
the  plaintiff’s  counsel  address  the  court.  Then 
the  same  course  of  proceedings  is  observed  on  the 
other  side,  excepting  that  no  part  of  the  defend¬ 
ant’s  answer  can  be  read  in  his  favor  if  it  be  re¬ 
plied  to.  The  leading  counsel  for  the  plaintiff  is 
then  heard  in  reply;  after  which  the  court  pro¬ 
nounces  the  decree.  14  Viner,  Abr.  233  ;  Comyns, 
Dig.  Chancery ,  (T  1,2,3);  Daniell,  Chanc.  Pract. 

In  Criminal  Law.  The  examination  of 
a  prisoner  charged  with  a  crime  or  misde¬ 
meanor,  and  of  the  witnesses  for  the  accused. 
See  Examination. 

HEARSAY  EVIDENCE.  That  kind 

of  evidence  which  docs  not  derive  its  value 
solely  from  the  credit  to  be  g.'ven  «o  the 
ness  himself,  but  rests  also,  in  part,  on  the 
veracity  and  competency  of  some  other  per- 

The  term  applies  to  written  as  well  as 
oral  matter;  but  the  writing  or  words  are  not 
necessarily  hearsay,  because  those  of  a  person 
neces‘  i  Thus,  information  on  winch 

not  under  oath,  J  john8. 

SESSStafetf 


Offences  against  the  pr  by  fine  and  im- 

laws  are  generally  Punl,&0ffences  against  Pu 
prisonment.  There  ar  common  a 

fie  health,  P"'“sha“*,  il,ch,  fXfcom. 
fine  and  impnsonra  js;0ns.  4  14i  •  3 

selling  unwholesom  P  g22  .  3  id.  ~ 

l?2;i  2eESStl(r’4  Caniph-  ^^cular  individ 
Injuries  to  the  Jellied  for 

uals  are,  in  gem  in  solV  ;so  by  abate- 

the  case,  or  Pfb“>£d  !»?/_ *  “  Sei  4  Bla, 


.  .  of  the  health  J47;  i  99 -  '4  Rand.  607  ;  3  Dev.  &  B.  91  ; 

•ovisionsoi  15  Last,  /a  ,  0/7.  c  r..  1  107.  ± 


tne  case,  v  t  ana  “V'  t 

breach  of  con  1  L,  Qf  DU»ied.  37 —  , 
ment,  in ‘  ^mgmUh,  akantiNK  ;  Con- 

Com.  19'  i 

sance  ;  »r]1e  name  of  an 

AGIOUS  D  ^  J.J.ICER-  to  enforce  the 

O  •  '  P°Wand  duties  of  health 


0**Z~n ower  10  enforce 
HEAlT?c,1  'v,t  \vers  and  dutit 
officer  inves1  po  loc.fi  laws. 

hl?,tt1“ro>«ula*l  Chancery 

BE^f^nccry  suit;  24 

The  tnft‘  339. 

Il2 


‘.TsiJ-  rtfS  to  inquiries :  1  Taunt  3G4 

7  i'-  „  \l(  -  9  id.  S59;  5  Mass.  444;  11 

?,rB‘f'llO-’  1  Conn.  S87  ;  29  Ga.  718; 
Wend.  110,  _  -p  4g2 ;  3  id.  2 06 ; 

general  reP"ai2  Campb.  512;  33  Ala.  n.  s. 
2  Stark.  H  \  •  8  Bin<r.  376  ; 

42W  tts^S^S  " ^ 4 *M. ’Cord,  38  ;  18  Olno,  99  ; 

8  r  d!  581  •  ’l  Head,  373  ;  see  45  ^le.  392  ; 

7  Cu"b;  re  'ute  in  the  family,  in  questions  of 
general  r  n  r;u  •  r  Knss.  &  M. 


-  3  Ves.  140,  514;  S  liuss.  &  M. 

pel  £Tcr.  M.  &  R.  919:  2  C.  &  K.  701 


Practice. 

Wis.  165; 


!«  Johns.  37  ;  2  Conn.  347  ;  6  Cal.  197  ;  4 
V  H  371 ;  1  How.  231  ;  see  28  "V  t.  416  ;  a 
irreat  variety  of  declarations  ;  see  Dkclara- 
yion  •  entries  made  by  third  persons  in  the 
discharge  of  official  duties  ;  3  B.  &  Ad.  890  ; 

1  Bing.  N.  c.  654  ;  3  id.  408  ;  2  Y.  &  C. 
949  •  4  Q.  B.  132  ;  1  Cr.  M.  &  R.  347  ;  and 
see  8  Wheat.  326  ;  15  Mass.  380  ;  6  Cow. 
K52  ;  16  S.  &  R.  89  ;  4  Mart.  La.  N.  s.  383  ; 

6  id.  351;  12  Yt.  178;  15  Conm  206 ;  en¬ 
tries  in  the  party’s  sliopbook  ;  8  Watts,  544  ; 
9  S.  &  R.  285 ;  4  Mass.  455  ;  13  id.  427  ;  8 
Mete.  269  ;  1  N.  &  M’C.  186;  2  M’Cord, 
328  ;  4  id.  76 ;  1  Halst.  95 ;  1  Iowa,  53 ;  8 
id.  163  ;  1  Greenl.  Ev.  §§  119,  120  ;  or  other 
books  kept  in  the  regular  course  ot  business; 

7  C.  &  P.  720  ;  10  Ad.  &  E.  598  ;  3  Campb. 
305  ;  8  Wheat.  320  ;  15  Mass.  380 ;  20  Johns. 
168;  15  Conn.  206;  indorsements  of  partial 
payments;  2  Stra.  827  ;  2  Campb.  321  ;  4 
Pu*k.  110;  17  Johns.  182;  2  M’Cord,  418; 
have  been  held  admissible  as  original  evidence 
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under  the  circumstances,  and  for  particular 
purposes. 

As  a  general  rule,  hearsay  reports  of  a 
transaction,  whether  oral  or  written,  are  not 
admissible  as  evidence  ;  1  Greenl.  Ev.  §  124  ; 
9  lnd.  572  ;  16  N.  Y.  381;  5  Iowa,  532; 
14  La.  An.  830;  6  Wise.  63.  The  rule  ap¬ 
plies  to  evidence  given  under  oath  in  a  cause 
between  other  litigating  parties  ;  1  East,  373, 
2  id.  54 ;  3  Term,  77  ;  7  Cra.  296. 

Matters  relating  to  public  interest,  as,  for 
example,  a  claim  to  a  ferry  or  highway,  may 
be  proved  by  hearsay  testimony ;  1  Star. 
Ev.  195;  6  M.  &  W.  234  ;  1  Maule  &  S. 
679  ;  1  Cr.  M.  &  R.  929  ;  19  Conn.  250  ;  but 
the  matter  in  controversy  must  be  of  public 
interest;  2  B.  &  Ad.  245  ;  4  id.  273  ;  29 
Barb.  593  ;  14  Md.  398 ;  6  Jones,  No.  C. 
459 ;  the  declarations  must  be  those  of  per¬ 
sons  supposed  to  be  dead  ;  11  Price,  162;  1 
C.  &  lv.  58;  12  Yt.  178;  and  must  have 
been  made  before  controversy  arose  ;  13  Ves. 
514;  3  Campb.  444;  4  id.  417.  The  rule 
extends  to  deeds,  leases,  and  other  private 
documents;  5  Esp.  60;  10  B.  &  C.  17;  1 
Maule  &  S.  77;  4  id.  486;  maps;  2  Moore 

6  P.  525;  19  Conn.  250  ;  and  verdicts;  1 
East,  355;  9  Bingh.  465;  10  Ad.  &  E.  151  ; 

7  C.  &  P.  181. 

Ancient  documents  purporting  to  be  a  part 
of  the  res  gestce  are  also  admissible  although 
the  parties  to  the  suit  are  not  bound  ;  5  Term, 
413,  n. ;  5  Price,  312;  4  Pick.  160.  See  2 
C.  &  P.  440 ;  3  Johns.  Cas.  283 ;  1  II.  &  J. 
174;  4  Denio,  201.  See  Declaration; 
Dying  Declarations. 

HEARTH-MONEY.  A  tax,  granted  by 
13  &  14  Car.  II.  c.  10,  abolished  1  Will.  & 
Mary,  st.  1,  c.  10,  of  two  shillings  on  every 
hearth  or  stove  in  England  and  Wales,  except 
such  as  pay  not  to  the  church  and  poor. 
Jacob,  Law  Diet.  Commonly  called  chimney- 
money.  Id. 

HEARTH-SILVER.  A  sort  of  modus 
for  tithes,  viz.  :  a  prescription  for  cutting 
down  and  using  for  fuel  the  tithe  of  wood.  2 
Burn,  Eccl.  Law,  304. 

HEBBERMAN.  An  unlawful  fisher  in 
the  Thames  below  London  bridge ;  so  called 
because  they  generally  fished  at  ebbing  tide  or 
water.  4  Hen.  VII.  c.  15 ;  Jacob,  Law  Diet. 

HEBBERTHEP .  The  privilege  of  having 
goods  of  thief  and  trial  of  him  within  such  a 
liberty.  Cartular.  S.  Edmundi  MS.  163* 
Cowel.  ’ 

HEDAGIUM  (Sax.  keda,  Jiitha ,  port). 
A  toll  or  custom  paid  at  the  kith,  or  wharf, 
for  landing  goods,  etc.,  from  which  an  ex¬ 
emption  was  granted  by  the  king  to  some 
particular  persons  and  societies.  Cartular. 
Abbatiae  de  Itedinges  ;  Cowel. 

HEDGE-BOTE.  Wood  used  for  repair¬ 
ing  hedges  or  fences.  2  Bla.  Com.  35;  16 
Johns.  15.  IIaybote. 

HEIFER.  A  young  cow  which  has  not 
had  a  calf.  A  beast  of  this  kind  two  years 


and  a  half  old  was  held  to  be  improperly  de¬ 
scribed  in  the  indictment  as  a  cow.  2  fcast, 
PI.  Cr.  616  ;  1  Leach,  105. 

HEIR.  At  Common  Law.  He  who  is 

born  or  begotten  in  lawful  wedlock,  and  upon 
whom  the  law  casts  the  estate  in  lands,  tene¬ 
ments,  or  hereditaments  immediately  upon 
the  death  of  his  ancestor.  Thus,  the  word 
does  not  strictly  apply  to  personal  estate; 
Wins.  Per.  Pr. 

The  term  heir  has  a  very  different  signification 
at  common  law  from  what  it  has  in  those  states 
and  countries  which  have  adopted  the  civil  law. 
In  the  latter,  the  term  applies  to  all  persons  who 
are  called  to  the  succession,  whether  by  the  act 
of  the  party  or  by  operation  of  law.  The  person 
who  is  created  universal  successor  by  a  will  is 
called  the  testamentary  heir ;  and  the  next  of 
kin  by  blood  is,  in  cases  of  intestacy,  called  the 
heir  -at-law,  or  heir  by  intestacy.  The  executor 
of  the  common  law  is  in  many  respects  not 
unlike  the  testamentary  heir  of  the  civil  law. 
Again,  the  administrator  in  many  respects  cor¬ 
responds  with  the  heir  by  intestacy.  By  the 
common  law,  executors — unless  expressly  au¬ 
thorized  by  the  will — and  administrators  have 
no  right  except  to  the  personal  estate  of  the 
deceased ;  whereas  the  heir  by  the  civil  law  is 
authorized  to  administer  both  the  personal  and 
real  estate.  1  Brown,  Civ.  Law,  344;  Story, 
Confl.  Laws,  §  508. 

No  person  is  heir  of  a  living  person.  A 
person  occupying  a  relation  which  may  be 
that  of  heirship  is,  however,  called  heir  ap¬ 
parent  or  heir  presumptive ;  2  Bla.  Com. 
208.  A  monster  cannot  be  heir;  Co.  Litt. 
7  b.  A  bastard  cannot  be  heir ;  2  Kent,  208. 
See  Bastard  ;  Descent. 

In  the  word  heirs  is  comprehended  heirs  of 
heirs  in  injinitum ;  Co.  Litt.  7  b,  9  a ;  Wood, 
Inst.  69. 

According  to  many  authorities,  heir  may 
be  nomen  collectirum ,  as  well  in  a  deed  as  in 
a  will,  and  operate  in  both  in  the  same  man¬ 
ner  to  the  word  heirs;  1  Rolle,  Abr.  253; 
Ambl.  453  ;  T.  Jones,  111  ;  Cro.  Eliz.  313  ; 

1  Burr.  38  ;  10  Viner,  Abr.  233.  But  see  2 
Prest.  Est.  9,  10.  In  wills,  in  order  to  effec¬ 
tuate  the  intention  of  the  testator,  the  word 
heirs  is  sometimes  construed  to  mean  the 
next  of  kin  ;  1  Jac.  &  W.  388  ;  and  statutory 
next  of  kin;  41  L.  T.  Rep.  n.  s.  209;  2 
Hawks,  472;  the  word  “heir”  can  be  con¬ 
strued  as  ‘“distributees”  or  ‘‘representa¬ 
tives;”  84  Penn.  245;  and  children ;  Ambl. 
273.  See,  further,  as  to  the  force  and  import 
of  this  word,  2  Vcntr.  311;  1  P.  Wms. 
229  ;  2  id.  1,  369 ;  3  Brown,  P.  C.  60,  454  ; 

2  W.  Bla.  1010;  4  Yes.  26,  766,  794  ;  2 
Atk.  89,  580;  5  East,  533  ;  5  Burr.  2615; 
11  Mod.  189. 

In  Civil  Law.  He  who  succeeds  to  the 
rights  anti  occupies  the  place  of  a  deceased 
person.  See  the  following  titles,  and  HiERES. 

.  HEIR  APPARENT.  One  who  has  an 

lndeteasible  right  to  the  inheritance,  provided 
he  outlive  the  ancestor.  2  Bla.  Com.  208. 

HEIRS,  BENEFICIARY.  In  Civil 
Law.  Those  who  have  accepted  the  succes¬ 
sion  under  the  benefit  of  au  inventory  regu- 
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larly  made.  La.  Civ.  Code,  art.  879.  If 
the  heir  apprehend  that  the  succession  will  be 
burdened  with  debts  beyond  its  value,  he  ac¬ 
cepts  with  benefit  of  inventory,  and  in  that 
case  he  is  responsible  only  for  the  value  of 
the  succession. 

HEIR,  COLLATERAL.  One  who  is 

not  of  the  direct  line  of  the  deceased,  but 
comes  from  a  collateral  line:  as,  a  brother, 
sister,  an  uncle  and  aunt,  a  nephew,  niece,  or 
cousin,  of  the  deceased. 

HEIR,  CONVENTIONAL.  In  Civil 
Law.  One  who  takes  a  succession  by  virtue 
of  a  contract — for  example,  a  marriage  con¬ 
tract — which  entitles  the  heir  to  the  succes¬ 
sion. 

HEIRS,  FORCED.  Those  who  cannot 
be  disinherited.  See  Forced  Heirs. 


Charters,  deeds,  and  other  evidences  of  the 
title  of  the  land,  together  with  the  box  or 
chest  in  which  they  are  contained,  the  keys  of 
a  house,  and  fish  in  a  fish-pond,  are  heir¬ 
looms.  Co.  Litt.  3  a,  185  b;  7  Co.  17  b; 
Cro.  Eliz.  372;  Brooke,  Abr.  Charters ,  pi. 
13;  2  Bla.  Com.  28;  14  Afiner,  Abr.  291. 

HEIR,  PRESUMPTIVE.  One  who,  in 
the  present  circumstances,  would  be  entitled 
to  the  inheritance,  but  whose  rights  may  be 
defeated  by  the  contingency  of  some  nearer 
heir  being  born ;  2  Bla.  Com.  208.  In  Louisi¬ 
ana,  the  presumptive  heir  is  he  who  is  the 
nearest  relation  of  the  deceased  capable  of 
inheriting.  This  quality  is  given  to  him  be¬ 
fore  the  decease  of  the  person  from  whom  he 
is  to  inherit,  as  well  as  after  the  opening  of 
the  succession,  until  he  has  accepted  or  re¬ 
nounced  it;  La.  Civ.  Code,  art.  870. 


HEIR,  GENERAL.  Ileir  at  common 
law. 

HEIRS,  IRREGULAR.  In  Louisiana. 

Those  who  are  neither  testamentary  nor  legal, 
and  who  have  been  established  by  law  to  take 
the  succession.  See  La.  Civ.  Code,  art.  8  <  4. 
When  the  deceased  has  left  neither  lawful 
descendants  nor  ascendants,  nor  collateral 
relations,  the  law  calls  to  his  inheritance  eithei 
the  surviving  husband  or  wife,  or  his  or  her 
natural  children,  or  the  state.  Id.  art-  9 
This  is  called  an  irregular  succession. 

HEIR  AT  LAW.  He  who,  after  his 
ancestor’s  death  intestate,  has  a  right  to  a 
lands,  tenements,  and  hereditaments  w  n 
belonged  to  him  or  of  which  he  was  s  s 
The  same  as  heir  general. 

HEIR,  LEGAL..  3*  tStlme* blood  as 
legal  heir  is  one  who  is  of  B  ^  gucces3;on 

the  deceased,  imd  w  d;fferent  from  a 

by  force  of  law.  iluV  <  ,  •  wl,0  takes 
testamentary  or  convent!  digposlt;on  of 

the  succession  in  virtue  *  art  g73,  875  ; 
man.  See  La.  Civ.  L  *  .  There  are 

Dict.de  Jurisp. .  ^’Theirs  to  wit:  the  chi  1- 
three  classes  of  legal  ,  ’ndants,  the  fathers 
dren  and  other  lawtu  .  ascendants,  and 

and  mothers  and  other  «  Code,  art. 

the  collateral  kindred.  ^ 

883.  _  Chattels  which,  contrary 

r  HEIR-LOOM-  '  de8cend  to  the  heir 

rto  the  nature  ol  «^ce,  and  do  not  pass 
along  with  the  iil3t  proprietor . 

to  the  executor  o  oin pounded  of  heir  and 

This  word  seems  to  b  c  [0  Weave  in.  borne 

7  1  ti.-it  is,  a  fra11’  from  the  Saxon  loma,  or 
loom,  that  is,  looin  from  veesei8  gene- 

derive  t  iVeh  slga>«*\  “X the  word  loom,  by 

oma,  whic  rtbls  '  f  £  nl  signification 

™lly*  lfi  drawn  to  a  ^comprehending  all  im- 
^  it  bore  at  tables,  presses,  cup- 

thau  tt  *  0f  uouseho  >  ot8  and  which,  by  the 
Ple“f“t  bedsteade,  utrlcSj  having  belonged  to  a 
b'  tom  of  some  co un  d  after  the  decease  of 

fu8t"  arc  neverb'.voo  ^  accrue  t0  thc  hc,p 
!\°„  owner  118  uPolf-  Minshew.  The  term  heir- 
ith  tbo  booffj'to  those  chattels  which  are  enn- 
nta  is  niioxed  and  necessary  to  the  enjoy- 

sldored  *Bn  tuheritauce. 


HEIR,  TESTAMENTARY.  In  Civil 
Law.  One  who  is  constituted  heir  by  testa¬ 
ment  executed  in  the  form  prescribed  by  law. 
He  is  so  called  to  distinguish  him  from  the 
lerral  heirs,  who  are  called  to  the  succession 
by  the  law  ;  and  from  conventional  heirs,  who 
are  so  constituted  by  a  contract  inter  vivos. 
See  HvEres  Factus  ;  Devisee. 

HEIRS,  UNCONDITIONAL.  In 
Louisiana.  Those  who  inherit  without  any 
reservation,  or  without  making  an  inventory, 
whether  their  acceptance  be  express  or  tacit ; 
La.  Civ.  Code,  art.  878. 

HEIRESS.  A  female  heir  to  a  person 
having  an  estate  of  inheritance.  When  there 
are  nfore  than  one,  they  are  called  co-heir- 
esses,  or  co-heirs. 

HEIRSHIP  MOVABLES.  In  Scotch 
Law.  The  movables  which  go  to  the  heir, 
and  not  to  the  executor,  that  the  land  may 
not  go  to  the  heir  completely  dismantled,  such 
as  the  best  of  furniture,  horses,  cows,  etc., 
but  not  fungibles.  Hope,  Minor  Pr.  588; 
Erskine,  Inst.  3.  8.  13-17  ct  stq. ;  Bell,  Diet. 

HENGHEN  ( ergastulum ).  In  Saxon 
Law.  A  prison,  or  house  of  correction ; 
Anc.  Laws  &  Inst,  of  Engl.  Gloss. 

HEPTARCHY.  The  name  of  the  king¬ 
dom  or  government  established  by  thc  Saxons 
on  their  establishment  in  Britain :  so  called 
because  it  was  composed  of  seven  kingdoms, 
namely,  Kent,  Essex,  Sussex,  Wessex,  East 
Anglia,  Mercia,  and  Northumberland. 

HERALD  (from  French  hSrault).  An 
officer  whose  business  it  is  to  register  genealo¬ 
gies,  adjust  ensigns  armorial,  regulate  funerals 
and  coronations,  and,  anciently,  to  carry  mes¬ 
sages  between  princes  and  proclaim  war  and 
peace. 

In  England,  there  are  three  chief  heralds, 
called  kings-at-arms,  of  whom  Garter  is  the  prin¬ 
cipal,  instituted  by  kin#  Henry  V.,  whose  office 
is  to  attend  the  knights  of  the  Garter  at  their 
solemnities,  and  to  marshal  the  funerals  of  the 
nobility.  The  next  is  Clarencicnx ,  instituted  by 
Edward  IV.,  after  he  became  duke  of  Clarence, 
and  whoso  proper  offiee  is  to  arrange  the  funerals 
of  all  the  lesser  nobility,  knights,  and  squires 


HERALDS’  COLLEGE 


748 


HERMAPHRODITES 


on  the  south  side  of  Trent.  The  third  Norroy 
(north  roy),  who  has  the  like  office  on  the  north 
side  of  Trent-  There  are,  also,  six  inferior 
heralds,  who  were  created  to  uttend  dukes  or 
great  lords  in  their  military  expeditions.  The 
office,  however,  has  grown  much  into  disuse, — 
so  much  falsity  and  confusion  having  crept  into 
their  records  that  they  are  no  longer  received  in 
evidence  in  any  court  of  justice.  This  difficulty 
was  attempted  to  be  remedied  by  a  standing  or¬ 
der  of  the  house  of  lords,  which  requires  Garter 
to  deliver  to  that  house  an  exact  pedigree  of  each 
peer  and  his  family  on  the  day  ol  his  first  admis¬ 
sion  ;  8  Bla.  Com.  105 ;  Encyc.  Brit. 

HERALDS’  COLLEGE.  In  1450,  the 
heralds  in  England  were  collected  into  a  col¬ 
lege  by  Richard  II.  The  earl  marshal  of 
England  was  chief  of  the  college,  and  under 
him  were  three  kings-at-arms  (styled  Garter, 
Clarencieux,  Norroy) ,  six  heralds-at-arms 
(styled  of  York,  Lancaster,  Chester,  Wind¬ 
sor,  Richmond,  and  Somerset),  and  four  pur- 
suivants-at-arms  (styled  Blue  mantle,  Rouge 
croix,  Rouge  dragon,  and  Portcullis).  This 
organization  still  continues.  Encyc.  Brit. 

HERBAGE.  In  English  Law.  An 

easement  which  consists  in  the  right  to  pasture 
cattle  on  another’s  ground. 

HERD-WERCK.  Customary  uncertain 
services  as  herdsmen,  shepherds,  etc.  Anno 
11G6,  Regist.  Ecclesiae  Christi  Cant.  MS.; 
Cowel. 

HEREBANNUM.  Calling  out  the  army 
by  proclamation.  A  fine  paid  by  freemen  for 
not  attending  the  army.  A  tax  for  the  sup¬ 
port  of  the  army.  Du  Cange. 

HEREDAD.  In  Spanish  Law.  A  por¬ 
tion  of  land  that  is  cultivated.  Formerly  it 
meant  a  farm,  hacienda  de  campo ,  real  estate. 

HEREDERO.  In  Spanish  Law.  Heir; 
he  who,  by  legal  or  testamentary  disposition, 
succeeds  to  the  property  of  a  deceased  person. 
“  H ceres  ccnseatur  cum  defuncto  una  ea - 
demque  persona.”  Las  Partidas,  7.  9.  13. 

HEREDITAMENTS.  Things  capable 
of  being  inherited,  be  it  corporeal  or  incorpo¬ 
real,  real,  personal,  or  mixed,  and  including 
not  only  lands  and  everything  thereon,  but 
also  heir-looms,  and  certain  furniture  which, 
by  custom,  may  descend  to  the  heir  together 
with  the  land.  Co.  Litt.  5  h  ;  2  Bla.  Com. 

1 7.  By  this  term  such  things  are  denoted  as 
may  be  the  subject-matter  of  inheritance,  but 
not  the  inheritance  itself ;  it  cannot,  therefore, 
bv  its  own  intrinsic  force  enlarge  an  estate 
prima  facie  a  life  estate,  into  a  fee ;  2  B.  & 
P.  251  ;  8  Term,  503. 

HEREDITARY.  That  which  is  the  sub¬ 
ject  of  inheritance. 

HERES.  See  H*:kks. 

HERIOT.  In  English  Law.  A  custom¬ 
ary  tribute  of  goods  and  chattels,  payable  to 
the  lord  of  the  fee  on  the  decease  of  the 
owner  of  the  land. 

Heriot  service  is  such  as  is  due  upon  a 
special  reservation  in  the  grant  or  lease  of 
lands,  and  therefore  amounts  to  little  more 


than  a  mere  rent.  Heriot  custom  arises  upon 
no  special  reservation  whatsoever,  but  de¬ 
pends  merely  upon  immemorial  usage  and 
custom.  See  2  Bla.  Com.  97,  422;  Comyns, 
Dig.  Copyhold  (K  18)  ;  Bacon,  Abr.  ;  2 
Saund. ;  1  Yern.  441. 

HERISCHILD.  A  species  of  English 
military  service. 

HERISCHULD^j.  A  fine  for  disobe¬ 
dience  to  proclamation  of  warfare.  Skene. 

HERITABLE  BOND.  In  Scotch  Law. 
A  bond  for  a  sum  of  money  to  which  is  added, 
for  further  security  of  the  creditor,  a  convey¬ 
ance  of  land  or  heritage  to  be  held  by  the  cre¬ 
ditor  as  pledge.  1  Ross,  Lect.  76  ;  2  id.  324. 

HERITABLE  JURISDICTION.  In 
Scotch  Law.  Grants  of  criminal  jurisdic¬ 
tion  made  to  great  families  for  the  better  exe¬ 
cution  of  justice.  Abolished  by  20  Geo.  II. 
c.  43.  Bell,  Diet. 

HERITABLE  RIGHTS.  In  Scotch 
Law.  Rights  which  go  to  the  heir;  gene¬ 
rally,  all  rights  in  or  connected  with  lands. 
Bell,  Diet.  Heritable . 

HERITAGE.  In  Civil  Law.  Every 
species  of  immovable  which  can  be  the  sub¬ 
ject  of  property  :  such  as  lands,  houses,  or¬ 
chards,  woods,  marshes,  ponds,  etc.,  in  what¬ 
ever  mode  they  may  have  been  acquired, 
either  by  descent  or  purchase.  3  Toullier, 
472.  See  Co.  Litt.  s.  731. 

HERMANDAD  (called  also,  Santa  Her - 
mandad).  In  Spanish  Law.  A  fraternity 
formed  among  different  towns  and  villages  to 
prevent  the  commission  of  crimes,  and  to  pre¬ 
vent  the  abuses  and  vexations  to  which  they 
were  subjected  by  men  in  power. 

To  carry  into  effect  the  object  of  this  associa¬ 
tion,  each  village  and  town  elected  two  alcaldes, — 
one  by  the  nobility  and  the  other  by  the  commu¬ 
nity  at  large.  These  had  under  their  order  infe¬ 
rior  officers,  formed  into  companies,  called  cuad 
villeros.  Their  duty  was  to  arrest  delinquents 
and  bring  them  before  the  alcaldes ,  when  they 
were  tried  substantially  in  the  ordinary  form. 
This  tribunal,  established  during  the  anarchy  pre¬ 
vailing  in  feudal  times,  continued  to  maintain  its 
organization  in  Spain  for  centuries ;  and  various 
laws  determining  its  jurisdiction  and  mode  of 
proceeding  were  enacted  by  Ferdinand  and  Isa¬ 
bella  and  subsequent  monarchs.  Nov.  Recop. 
tit.  35,  b.  12.  §  7.  The  abuses  introduced  in  the 
exercise  of  the  functions  of  the  tribunals  caused 
their  abolition,  and  the  santas  hermandades  of 
Ciudad  Rodrigo,  Talavera,  and  Toledo,  the  last 
remnants  of  these  anomalous  jurisdictions,  were 
abolished  by  the  law  of  the  7th  May,  1835. 

HERMAPHRODITES.  Persons  who 
have  in  the  sexual  organs  the  appearance  of 
both  sexes.  They  are  adjudged  to  belong  to 
that  sex  which  prevails  in  them  ;  Co.  Litt.  2, 
7  ;  l)omat,  Lois  Civ.  liv.  1,  t.  2,  s.  1,  n.  9. 

The  sexual  characteristics  in  the  human 
species  are  widely  separated,  and  the  two 
sexes  are  never,  perhaps,  united  in  the  same 
individual ;  2  Dungl.  Hum.  Physiol.  304  ;  1 
Beck,  Med.  Jur.  94-110.  Cases  of  malfor¬ 
mation,  however,  sometimes  are  found,  in 
which  it  is  very  difficult  to  decide  to  which 
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sex  the  person  belongs.  See  2  Med.  Exam 
314 ;  1  Briand,  Med.  Leg.  c.  2,  art.  2,  8  2,  n. 
2  ;  Guy,  Med.  Jur.  42,  47  ;  1  Beck,  Med.  Jur! 
11th  ed.  164  et  seq. ;  Wharton  &  S.  Med.  Jur. 
§  408  et  seq. 

HERMENEUTICS  (Greek,  lpWMv»,  to 
interpret).  The  art  and  science,  or  body  of 
rules,  of  truthful  interpretation.  It  has  been 
used  chiefly  by  theologians  ;  but  Zachariae,  in 
“  An  Essay  on  General  Legal  Hermeneutics” 
(Versuch  einer  allg.  Hermenetttik  des  Rechts), 
and  Ur.  Lieber,  in  his  work  on  Legal  and 
Political  Interpretation  and  Construction,  also 
make  use  of  it.  See  Interpretation  ; 
Construction. 


HIGH  COURT  OP  ADMIRALTY. 

bee  Admiralty. 


HIGH  COURT  OP  DELEGATES. 

In  English  Law.  A  tribunal  which  for¬ 
merly  exercised  appellate  jurisdiction  over 
cases  brought  from  the  ecclesiastical  and  ad¬ 
miralty  courts. 

It  was  a  court  of  great  dignity,  erected  by 
the  statute  25  Hen.  VIII.  c.  19.  It  was 
abolished,  and  its  jurisdiction  transferred  to 
the  judicial  committee  of  the  privv  council. 
See  2  &  3  Will.  IV.  c.  92 ;  3  &  4  Will.  IV. 
c.  41  ;  6  &  7  Viet.  c.  38 ;  3  Bla.  Com.  66. 


HIGH  COURT  OP  JUSTICIARY. 

See  Court  of  Justiciary. 


HIDAGE.  In  Old  English  Law.  A 

tax  levied,  in  emergencies,  on  every  hide  of 
land;  the  exemption  from  such  tax.  Bract, 
lib.  2,  c.  56.  It  was  payable  sometimes  in 
money,  sometimes  in  ships  or  military  equip¬ 
ments  :  e.  g.  in  the  year  994,  when  the  Danes 
landed  in  England,  every  three  hundred  hides 
furnished  a  ship  to  king  Ethelred,  and  every 
eight  hides  one  pack  and  one  saddle.  Jacob, 
Law  Diet. 

HIDALGO  (spelled,  also,  Hijodalgn).  In 
Spanish  Law.  He  who,  by  Wood  and  line¬ 
age,  belongs  to  a  distinguished  family,  or  is 
noble  by  descent.  Las  Partidas,  2.  12.  3. 
The  origin  of  this  word  has  given  rise  to 
much  controversy :  for  which  see  Escriehe. 

HIDE  (from  Sax.  hyden ,  to  cover ;  so, 
Lat.  tectum,  from  tegere j .  In  Old  English 
Law.  A  building  with  a  roof;  a  house. 

As  much  land  as  might  be  ploughed  with 
one  plough.  The  amount  was  probably  de¬ 
termined  by  usage  of  the  locality  :  some  make 
it  sixty,  others  eighty,  others  ninety-six, 
others  one  hundred  or  one  hundred  and 
twenty,  acres.  Co.  Litt.  5 ;  1  Plowd.  167; 
Shepp.  Touchst.  93  ;  Du  Cange. 

As  much  land  as  was  necessary  to  support 
a  hide ,  or  mansion-house;  Co.  Litt.  69  a’, 
Spelman,  Gloss. ;  Du  Cange,  Hida ;  1  Introd. 
to  Domesday,  145.  At  present  the  quantity 
is  one  hundred  acres.  Anc.  Laws  &  Inst,  of 
Engl.  Gloss. 

HIDE  LANDS.  In  Old  English  Law. 

Lands  appertaining  to  a  hide,  or  mansion. 
See  Hide. 

HIGH  COMMISSION  COURT.  In 
English  Law.  An  ecclesiastical  court  ot 
very  extensive  jurisdiction,  for  the  vindica¬ 
tion  of  the  peace  and  dignity  of  the  church, 
by  reforming,  ordering,  and  correcting  the  ec¬ 
clesiastical  state  and  persons,  and  all  manner 
of  errors,  heresies,  schisms,  abuses,  olfences, 
contempts,  and  enormities.  # 

It  was  erected  by  stat.  1  Eliz.  c.  1?  ant 
abolished  by  16  Car.  II.  c.  11. 

HIGH  CONSTABLE.  An  officer  ap¬ 
pointed  in  some  cities  with  powers  general  > 
limited  to  matters  of  police,  and  not  more 
extensive,  in  these  respects,  than  those  o 
constables.  See  Constables. 


HIGH  COURT  OF  PARLIAMENT. 

In  English  Law.  The  English  Parliament, 
as  composed  of  the  house  of  peers  and  house 
of  commons. 

The  house  of  lords  sitting  in  its  judicial 
capacity. 

This  term  is  applied  to  parliament  by  most  of 
the  law  writers.  Thus,  parliament  is  6aid  by 
Blackstone  to  be  the  supreme  court  of  the  king¬ 
dom,  not  only  for  the  making  but  also  for  the 
execution  of  the  laws ;  4  Bla.  Com.  259.  Lord 
Coke  and  Lord  Hale  also  apply  the  term  “court” 
to  the  whole  parliament;  and  see  Finch,  Law, 
233  ;  FI  eta,  lib.  2,  c.  2.  But,  from  the  fact  that 
in  judicial  proceedings  generally  the  house  of 
commons  takes  no  part,  but  only  in  the  trial  of 
impeachments,  and  then  only  as  prosecutor,  and 
from  the  fact  that  the  house  of  commons  dis¬ 
claimed  possession  of  judicial  powers  at  the  de¬ 
position  of  Richard  II.,  and  the  twelve  judges 
made  a  similar  decision  in  1  Hen.  VII.,  the  pro¬ 
priety  of  this  use  of  the  term  has  been  ques¬ 
tioned  ;  Bla.  Com.  Warren,  Abr.  215.  The  pro¬ 
priety  of  its  application  would  seem  to  be  denved 
fronAhe  claim  of  parliament  to  be  considered  as 
the  successor  of  the  aula  regis,  which  was  a  judi¬ 
cial  as  well  as  a  legislative  body,  and,  if  the 
succession  is  established,  would  be  applicable 
although  the  judicial  power  ™yhave  been 

granted  to  the  various  courts.  See  Courts.  . 

The  house  of  lords  only  acts  in  a  judicial 
capacity  in  civil  cases  and  in  most  criminal 
cales.  'Sec  House  of  Lords;  Impeacu- 

MHIGH  CRIMES  AND  MISDE¬ 
MEANORS.  The  constitution  of  the  U  • 
provides  that  the  president  vm^preside  , 
and  all  civil  officers  of  the  U. ^S.  shall  bere^ 

moved  from  office  on  impeachment  for  tie. 

S' member  of  .confess, 
folfrti’sCf;  Jio  Law  Trials;  Chase's 

1  high 

the  ocean,  ami  al  j  boundaries  of 

coast  which  are  "'Jbm.t  Jhe  _  p 

low- water  mark.  jjamr.  Adm.  398. 

290 ;  1  Bla.  Com.  110 ,  2  «  ~  s>  , 

The  act  of  “SS  tot  If  an?  Person  shall 

Story,  Laws,  84,  ena  or  in  any  river, 

commit  upon  th  of  the  jurisdiction  of 

X  parEto  state?  mnnler,  etc.,  which  If  com- 
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mitted  within  the  body  of  a  county  would,  by 
the  laws  of  the  United  States,  be  punishable  with 
death,  every  such  offender,  being  thereof  con¬ 
victed,  6hall  suffer  death  ;  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place 
out  of  the  jurisdiction  of  any  particular  6tate, 
shall  be  in  the  district  where  the  offender  is  ap¬ 
prehended,  or  into  which  he  may  first  be  brought. 
See  4  Dali.  420 ;  3  Wash.  C.  C.  515  ;  Serg.  Const. 
Law,  334  ;  13  Am.  Jur.  270 ;  1  Mas.  147, 152 ;  1 
Gall.  624 ;  4  Blatchf.  420.  See  Fauces  Terras. 

HIGH  TREASON.  In  English  Law. 
Treason  against  the  king,  in  contradistinction 
from  petit  treason,  which  is  the  treason  ot  a 
servant  towards  his  master,  a  wife  towards 
her  husband,  a  secular  or  religious  man  to¬ 
wards  his  prelate.  See  Petit  Treason  ; 
Treason. 

HIGH-WATER  MARK.  That  part  of 
the  shore  of  the  sea  to  which  the  waves  ordi¬ 
narily  reach  when  the  tide  is  at  its  highest ; 

6  Mass.  435;  1  Pick.  180;  1  Halst.  1  ;  1 
Russ.  Cr.  107;  2  East,  PI.  Cr.  803.  See 
Sea-Shore;  Tide. 

HIGHWAY.  A  passage,  road,  or  street 
which  every  citizen  has  a  right  to  use.  1 
Bouvier,  Inst.  n.  442  ;  3  Kent,  432;  3 

Yeates,  421. 

The  term  highxcciy  is  the  generic  name  for  all 
kinds  of  public  ways,  whether  they  be  carriage¬ 
ways,  bridle-ways,  foot-ways,  bridges,  turnpike 
roads,  railroads,  canals,  ferries,  or  navigable 
rivers ;  6  Mod.  255 ;  Ang.  Highw.  c.  1 ;  3  Kent, 
432.  A  cul  (le  sac  is  also  a  highwav  ;  11  East, 
375,  note  ;  18  Q.  B.  870  ;  8  Allen,  242  ;  24  N.  Y 
559  (overruling  23  Barb.  103)  ;  87  Ill.  189 ;  s.  c 
29  Am.  Rep.  49,  and  note. 

Highways  are  created  either  by  legislative 
authority,  by  dedication,  or  by  necessity. 
First,  by  legislative  authority .  In  England, 
the  laying  out  of  highways  is  regulated  by  act 
of  parliament;  in  this  country,  by  genera' 
statutes,  differing  in  different  states.  In  Eng¬ 
land,  the  uniform  practice  is  to  provide  a 
compensation  to  the  owner  of  the  land  taken 
for  highways.  In  the  act  authorizing  the 
taking,  in  the  United  States,  such  a  pro¬ 
vision  must  be  made,  or  the  act  will  be  voic 
under  the  clause  in  the  several  state  constitu 
tions  that  “private  property  shall  not  be 
taken  for  public  use  without  just  compensa¬ 
tion/ *  The  amount  of  such  compensation 
may  be  determined  either  by  a  jury  or  by 
commissioners,  as  shall  be  prescribed  by  law  ; 

1  Bla.  Com.  139;  Ang.  Highw.  c.  2 ;  8 
Price,  535;  12  Mass.  466  ;  18  Pick.  501  ;  2 
Johns.  Ch.  162;  12  Barb.  227;  25  Wend 
462;  21  N.  II.  358;  Baldw.  222;  3  Watts 
292;  16  N.  Y.  97;  14  Wise.  609.  Incase 
the  statute  makes  no  provision  for  indemnity 
for  land  to  be  taken,  an  injunction  may  be 
obtained  to  prevent  the  taking ;  3  Paige," Ch 
45 ;  2  Johns.  Ch.  162  ;  9  Ind.  433 ;  34  Me.  24  7 
or  an  action  at  law  may  be  maintained  after 
the  damage  has  been  committed ;  5  Cow 
165  ;  16  Conn.  98  ;  and  cases  cited  above. 

Second ,  by  dedication .  This  consists  of 
two  things :  first,  on  the  part  of  the  owner  of 
the  foe,  an  appropriation  of  the  land  to  be 
used  by  the  public,  generally,  as  a  common 


way;  second,  on  the  part  of  the  public,  an 
acceptance  of  the  land,  so  appropriated,  for 
such  use.  And  only  one  having  the  fee  of 
the  land  can  dedicate  ;  3  Sandf.  502  ;  5  B.  & 
Aid.  454 ;  69  Mo.  642.  Against  the  owner, 
dedication  may  be  proved  by  his  express  de¬ 
claration,  whether  by  deed  or  by  parol,  or  by 
any  act  unequivocally  evincing  his  intention 
to  dedicate,  as  by  his  opening  a  way  for  the 
jublic  over  his  land,  or  it  may  be  implied 
from  his  acquiescence  in  the  use  of  his  land 
for  a  public  way.  Where  acquiescence  is  the 
only  evidence  of  dedication,  it  must  ordinarily 
lave  continued  for  twenty  years;  though  any 
shorter  period  will  suffice,  if  such  acquiescence 
cannot  reasoifhbly  be  accounted  for  except 
upon  the  supposition  of  an  intent  to  dedicate. 
In  all  cases,  the  intent  to  dedicate — the  ani¬ 
mus  dedicandi — is  the  indispensable  ingre¬ 
dient  of  the  proof  against  the  owner  of  the 
fee ;  Ang.  Higw.  c.  3 ;  3  Kent,  451  ;  5 
Taunt.  125;  30  E.  L.  &  Eq.  207;  11  East, 
375  ;  11  M.  &  W.  827;  6  Pet.  431;  19 
Pick.  405;  5  W.  &  S.  141;  3  Tenn.  Ch. 
688  ;  87  III.  64.  There  may  be  a  dedication 
to  the  public  for  a  limited  purpose,  as  for  a 
foot- way,  horse-way,  or  drift-way,  but  not  to 
a  limited  part  of  the  public ;  and  such  partial 
dedication  will  be  merely  void  ;  1 1  M.  &  W. 
827  ;  8  Cush.  195.  The  proper  proof  of  an 
acceptance  is  the  use  of  the  way  by  the  public 
generally ;  5  B.  &  Ad.  469  ;  i  It.  I.  93;  31 
Conn.  38;  54  Me.  361;  Washb.  Ease.  139; 
but  it  has  been  held,  in  some  states,  that  an 
acceptance  to  be  effectual  must  be  made  by 
the  body  chargeable  with  the  duty  of  repair¬ 
ing  ;  13  Vt.  424;  6  N.  Y.  257*;  16  Barb. 
251  ;  8  Gratt.  632 ;  2  Ind.  147. 

Third ,  by  necessity .  If  a  highway  be  im¬ 
passable,  from  being  out  of  repair  or  other¬ 
wise,  the  public  have  a  right  to  pass  in  an¬ 
other  line,  and,  for  this  purpose,  to  go  on 
the  adjoining  ground,  even  when  sown  with 
grain  and  enclosed  with  a  fence ;  but  they 
must  do  no  unnecessary  damage ;  1  Ud. 
Raym.  725  ;  Cro.  Car.  366  ;  1  Rolle,  Abr. 
390  a;  7  Cush.  408;  Yelv.  142,  n.  1;  2 
Show.  28;  7  Barb.  309.  This  right,  how¬ 
ever,  is  only  temporary  and  gives  the  public 
no  permanent  easement;  44  N.  H.  628. 

A  highway  is  simply  an  easement  or  servi- 
tude,  carrying  with  it,  as  its  incidents,  the 
right  to  use  the  soil  for  the  purposes  of  repam 
and  improvement;  and,  in  cities,  t°r 
more  general  purposes  of  sewerage,  the  dis¬ 
tribution  of  light  and  water,  and  the  further¬ 
ance  of  public  morality,  health,  trade,  am 
convenience.  The  owner  of  the  land  oy 
which  it  passes  retains  the  fee  and  all  n£  V 
of  property  not  incompatible  with  the  pu  >  10 
enjoyment,  such  as  the  right  to  the  herba$U» 
the  trees  and  fruit  growing  thereon,  or.n?lla 
orals  below,  and  may  work  a  mine,  sin  ^ 
drain  or  cellar,  or  carry  water  in  P!Pfs  . 
noath  it,  or  sell  the  soil  if  it  be  done  wi  n 
injury  to  the  highway;  4  Viner,  Abr. 
Corny  ns,  Dig.  Chemin  (A  2)  ;  Ang.  ’ 
c.  7;  1  Burr.  133;  1  N.  H.  16;  1  kumD* 
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21 ;  3  Rawle,  495  ;  10  Pet.  25;  6  Mass.  454  • 
15  Johns.  447  ;  14  Barb.  629  ;  31  N.  Y  151’ 
34  Vt.  336  ;  28  Conn.  165.  He  may  main¬ 
tain  ejectment  for  encroachments  thereon,  or 
an  assize  if  disseised  of  it ;  3  Kent  432  • 
Adams,  Eject.  19;  9  S.  &  R.  26 ;  1  Conn! 
135;  2  bin.  Bead.  Cas.  141  ;  or  trespass 
against  one  who  builds  on  it;  2  Johns.  357  ;  or 
who  digs  up  and  removes  the  soil ;  12  Wend. 
98 ;  or  cuts  down  trees  growing  thereon  ;  1 
N.  H.  16  ;  or  who  stops  upon  it  for  the  pur¬ 
pose  of  using  abusive  or  insulting  language ; 
11  Barb.  390.  If  a  railroad  be  laid  upon  a 
highway,  even  though  laid  by  legislative 
authority,  the  owner  of  the  fee  is  entitled  to 
compensation  for  the  additional  servitude ;  2 
E.  D.  Sm.  97  ;  3  Hill  N.  Y.  567;  4  Zabr. 
592;  16  Miss.  649.  The  owners  on  the 
opposite  sides  prima  facie  own  respectively 
to  the  centre  line  of  the  highway;  Ang. 
Highw.  §  313  ;  and  a  grant  of  land  bounded 
“by”  or  “on,”  or  “along”  a  highway 
carries,  by  presumption,  the  fee  to  the  centre 
line,  if  the  grantor  own  so  far ;  though  this 
presumption  may  be  rebutted  by  words  show¬ 
ing  an  intention  to  exclude  the  highway,  such 
as,  “by  the  side  of,”  “by  the  margin  of,” 
or  “by  the  line  of”  the  highway,  or  other 
equivalent  expression;  25  Alb.  L.  J.  193; 
Am.  Highw.  §  315;  11  Me.  463;  4  Day,  228; 
13  N.  II.  381  ;  8  Mete.  266  ;  2  R.  1.  508; 
60  N.  Y.  609  ;  2  Wlxart.  18.  Whenever  the 
highway  is  abandoned  or  lost,  the  owner  of 
the  soil  recovers  his  original  unincumbered 
dominion;  Ang.  Highw.;  4  Mass.  429  ;  6  Pet. 
498,513;  8  Watts,  172;  15  Johns.  447. 

In  England,  the  inhabitants  of  the  several 
parishes  are  prima  facie  bound  to  repair  all 
highways  lying  within  them,  unless  by  pre¬ 
scription  or  otherwise  they  can  throw  the  bur¬ 
den  upon  particular  persons;  Shelf.  Highw. 
44;  1  Hawk.  PI.  Cr.  76;  5  Burr.  1700;  12 
Mod.  409.  In  this  country,  the  English 
parochial  system  being  unknown,  this  feature 
of  the  common  law  does  not  prevail.  The 
liability  to  repair  is  here  determined  by  stat¬ 
ute,  and,  in  most  of  the  states,  devolves  upon 
the  towns;  8  Barb.  645;  13  Pick.  343;  1 
Humphr.  217.  The  liability  being  thus  cre¬ 
ated,  its  measure  is  likewise  to  be  ascertained 
by  statute,  the  criterion  being,  generally, 
safety  and  convenience  for  travel,  having  ref¬ 
erence  to  the  natural  characteristics  of  the 
road  and  the  public  needs ;  An g.  Highw. 
§  259;  2  W.  &M.  337;  19  Yt.  470;  4  Cush. 
307,  365;  14  Me.  198.  For  neglect  to  re¬ 
pair,  the  parish  in  England,  and  in  this  coun¬ 
try  the  town  or  bodyr  chargeable,  is  indictable 
as  for  a  nuisance  ;  2  AVms.  Saund.  158,  n.  4  ; 
3  Term,  265;  28  N.  H.  195  ;  Ang.  Highw. 
§  275 ;  and,  in  many  states,  is  made  liable, 
by  statute,  to  an  action  on  the  case  for  dam¬ 
ages  in  favor  of  any  person  who  may  have 
suffered  special  injury  by  reason  of  such  neg¬ 
lect;  17  IIow.  161;  8  Cush.  174;  22  Penn. 
s84;  31  Me.  299;  Ang.  Highw.  §  286.  The 
duty  of  repair  may,  in  this  country,  rest  on 
an  individual  to  the  exclusion  of  the  town ; 
23  Wend.  446 ;  or  on  a  corporation  who, in  pur- 


7  Conn.  86.  The  t St  *  r  fn  rt ; 
facie  evidence  of  the  duty  ;  1  utlks  ^ 
Any  act  or  obstruction  which  incommodes 
or  impedes  the  lawful  use  of  a  highway  by 
the  public,  except  as  arises  by  necessity  from 
unloading  wagons,  putting  up  building  etc 

g  o  JK  .  Q  yv'V  1  ^  Cr  ^  Highw. 

|t84o  ’  9  '\en.d-  5?4  i  1  1)enio>  524 ;  8  Ohio 
bt.  858,  29  Am.  L.  Reg.  342;  and  may  be 
abated,  by  any  one  whose  passage  is  thereby 
obstructed ;  Ang.  Highw.  §  274  ;  3  Steph. 
Com.  5;  5  Co.  101  ;  10  Mass.  70;  18  Wis. 
265  ;  or  the  person  causing  or  maintaining  the 
same  may  be  indicted ;  1  Ilawk.  PI.  Cr.  c. 
76;  2  Saund.  158,  159,  note;  7  Hill,  N.  Y. 
575;  13  Mete.  Mass.  115;  2  R.  I.  493;  29 
Am.  L.  Reg.  342 ;  or  may  be  sued  tor  dam- 


Oreg.  378;  s.  c.  25  Am.  Rep.  531,  and 
note;  2  III.  229  ;  53  Barb.  629;  5  Blackf. 
35.  At  common  law  the  public  have  no 
right  to  pasture  cattle  on  the  highways;  2  H. 
Black.  527;  16  Mass.  33;  5  Wis.  27. 

It  is  the  duty  of  travellers  upon  highways, 
for  the  purpose  of  avoiding  collision  and  acci¬ 
dent,  to  observe  due  care  in  accommodating 
themselves  to  each  other.  To  observe  this 
purpose,  it  is  the  rule  in  England,  that,  in 
meeting,  each  party  shall  bear  or  keep  to  the 
left ;  and  in  this  country  the  reverse, — that  is, 
to  the  right;  2  Steph.  N.  P.  984;  Story, 
Bailm.  §  599  ;  2  Dowl.  &  R.  255.  This  rule, 
however,  may  and  ought  to  be  varied,  where 
its  observance  would  defeat  its  purpose  ;  8  C. 
&  P.  103;  12  Mete.  415;  23  Penn.  196. 
The  rule  does  not  apply  to  equestrians  and 
foot-passengers ;  24  Wend.  465 ;  2  D.  Chipm. 
128 ;  8  C.  &  P.  373,  691.  It  is  another  rule 
that  travellers  shall,  drive  only  at  a  moderate 
rate  of  speed,  furious  driving  on  a  thronged 
thoroughfare  being  an  indictable  offence  at 
common  law;  1  Pet.  590;  13  id.  181 ;  8  C. 
&  P.  694.  I»  case  of  injury  by  reason  of  the 
non-observance  of  these  rules  or  of  other  neg- 
ligence,  as  by  the  use  of  unsuitable  carriages 
or  harness,  or  horses  imperfectly  trained,  the 
injured  party  is  entitled  to  recover  his  dam¬ 
ages  in  an  action  on  the  case  against  the  cul¬ 
pable  party,  unless  the  injury  be  in  pay 
attributable  to  his  own  neglect ;  Ang.  Highw. 
§  345  et  seq.;  2  Taunt.  314 ; 

East,  60;  15  Conn.  359  ;  5  M  •  &  S*  5  , 

C.  &  P.  379;  6  Cow.  191 ;  19  p  j  * 
And  see  Bridge;  Turnpike;  H^oad, 
Canal;  Ferry;  Rivbb;  Street  Way. 
See  Thomps.  Highw. ;  24  Alb.  L.  J.  464. 

HIGHWAYMAN.  A  robber  on  the 

,U  HIGLER.  In  English  Law.  A  person 

.  •  frnm  door  to  door,  and  sells  by 

retell, CsTall  articles  of  provisions,  and  the  like. 

HIGUELA.  In  Spanish  Law.  The 
written  acknowledgment  given  by  each  of  the 
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heirs  of  a  deceased  person,  showing  the  efiects 
lie  has  received  from  the  succession. 

HILARY  TERM.  In  English  Law.  A 
term  of  court,  beginning  on  the  lltli  and 
ending  on  the  31st  of  January  in  each  year. 
Superseded  (1875)  by  Hilary  Sittings,  which 
begin  January  lltli  and  end  on  the  W  ednes- 
day  before  Easter. 

HINDU  LAW.  The  system  of  native  law 
prevailing  among  the  Gentoos,  and  adminis¬ 
tered  by  the  government  of  British  India. 

In  all  the  arrangements  for  the  administration 
of  justice  in  India,  made  by  the  British  govern¬ 
ment  and  the  East  India  Company,  the  principle 
of  reserving  to  the  native  inhabitants  the  con¬ 
tinuance  of  their  own  laws  and  usages  within 
certain  limits  has  been  uniformly  recognized. 
The  laws  of  the  Hindus  and  Mohammedans  have 
thus  been  brought  into  notice  in  England,  and 
are  occasionally  referred  toby  writers  on  English 
and  American  law.  The  native  works  upon 
these  subjects  are  very  numerous.  The  chief 
English  republications  of  the  Hindu  law  are, 
Colebrooke’s  Digest  of  Hindu  Law,  London, 
1801 ;  Sir  Wm.  Jones’s  Institutes  of  Hindu  Law, 
London,  1797.  For  a  fuller  account  of  the  Hin¬ 
du  Law,  and  of  the  original  Digests  and  Com¬ 
mentaries,  see  Morley’s  Law  of  India,  London, 
1858,  and  Macnaghten’s  Principles  of  Hindu  and 
Mohammedan  Law,  London,  1800.  The  princi¬ 
pal  English  republications  of  the  Mohammedan 
Law  are  Hamilton’s  Hedaya,  London,  1791  ; 
Baillie’s  Digest,  Calcutta,  1805  ;  Precis  de  Juris¬ 
prudence  mussulmane  6elon  le  Rite  malikite, 
Paris,  1848;  and  the  treatises  on  Succession  and 
Inheritance  translated  by  Sir  William  Jones. 
See,  also,  Norton’s  Cases  on  Hindu  Law  of  In¬ 
heritance.  An  approved  outline  of  both  systems 
is  Maenaghten’s  Principles  of  Hindu  and  Moham¬ 
medan  Law ;  also  contained  in  the  “Principles 
and  Precedents  ”  of  the  same  law  previously 
published  by  the  same  author. 


tary  interest  in  the  thing,  and  in  cases  of 
hire  the  owner  parts  with  it  only  for  a  tem 
porary  use  and  purpose.  In  a  sale,  the  thine 
itself  is  the  object  of  the  contract ;  in  hiring 
the  use  of  the  thing  is  its  object ;  Vinnius* 
lib.  3,  tit.  25,  in  pr. ;  Pothier,  Louage,  nn! 
2-4;  Jones,  Bailra.  86;  Story,  Bailm  .Vg  71,’ 
See  Bailment;  Edwards,  Jones,  Story 
Schouler,  Bailments;  Parsons,  Story,  Con’ 
tracts ;  2  Kent,  456. 

HIRER.  He  who  hires.  See  Bailment. 

HIS  EXCELLENCY.  A  title  given  by 
the  constitution  of  Massachusetts  to  the  gov- 
ernor  of  that  commonwealth.  Mass.  Const, 
part  2,  c.  2,  s.  1,  art.  1.  This  title  is  custom- 
arily  given  to  the  governors  of  the  other 
states,  whether  or  not  it  be  the  official  desig¬ 
nation  in  their  constitutions  and  laws. 

HIS  HONOR.  A  title  given  by  the  con¬ 
stitution  of  Massachusetts  to  the  lieutenant- 
governor  of  that  commonwealth.  Mass. 
Const,  part  2,  e.  2,  s.  2,  art  1.  It  is  also  cus¬ 
tomarily  given  to  some  inferior  magistrates, 
as  the  mayor  of  a  city. 

HLAFORDSWICE  (Sax.  hla/ord ,  lord, 
literally  bread-giver,  and  wice).  In  Old 
English  Law,  Betraying  one’s  lord  ;  trea¬ 
son.  Crabb,  Hist.  Eng.  Law,  59,  301. 

HLOTHBOTE  (Sax.  Tiloth,  company,  and 
bote,  compensation).  In  Old  English  Law. 
Fine  for  presence  at  an  illegal  assembly. 
Du  Cange,  Hlotbota. 

HOCK-TUESDAY  MONEY. 

A  duty  given  to  the  landlord,  that  his  tenants 
and  bondmen  might  solemnize  the  day  on  which 
the  English  mastered  the  Danes,  beiDg  the 
second  Tuesday  after  Easter  week.  Cowel. 


HIPOTECA.  In  Spanish  Law.  A 

mortgage  of  real  property.  Johnson,  Civ. 
Law  ot  Spain,  156  [149] ;  White,  New 
Recop.  b.  2,  tit.  7. 


.  A  bailment  in  which  compensa¬ 

tion  is  to  be  given  for  the  use  of  a  thing,  or 
lor  labor  and  services  about  it.  2  Kent,  456  • 
Story,  Bailm.  §  359.  The  divisions  of  this 
species  of  contract  are  denoted  by  Latin 
names.  J 


Locatio  opens  faciendi  is  the  hire  of  labor 
and  work  to  be  done  or  care  and  attention  to 
be  bestowed  on  the  goods  let  by  the  hirer  for 
a  compensation. 

■Locatio  operis  mercium  vehendarum  is  the 
hire  ol  the  carriage  of  goods  from  one  place 
to  another,  for  a  compensation  ;  Jones  Bailm 
85,  86,  90,  103,  118;  2  Kent,  456  ;  La  Civ' 
Code,  art.  1709-1711. 


Locatio  rei  or  locatio  conductio  rei  is  the 
bailment  of  a  thing  to  be  used  by  the  hirer  for 
a  compensation  to  be  paid  by  him. 

This  contract  arises  from  the  principles  of 
natural  law :  it  is  voluntary,  and  founded  in 
consent ;  it  involves  mutual  and  reciprocal 
obligations  ;  and  it  is  for  mutual  benefit.  In 
some  respects  it  bears  a  strong  resemblance 
to  the  contract  of  sale;  the  principal  differ¬ 
ence  between  them  being  that  in  cases  of 
sale  the  owner  parts  with  the  whole  propric- 


HODGE-PODGE  ACT.  A  name  given 
to  a  legislative  act  which  embraces  many  sub¬ 
jects.  Such  acts,  besides  being  evident  prool> 
of  the  ignorance  of  the  makers  of  them,  or  o 
their  want  of  good  faith,  are  calculated  to 

create  a  confusion  which  is  highly  prejudice 
to  the  interests  of  justice.  Instances  ol  tins 
wretched  legislation  are  everywhere  to  be 
found.  See  Barrington,  Stat.  449.  11 

Pennsylvania,  and  in  other  states,  bills,  ex¬ 
cept  general  appropriation  bills,  can  contain 
but  one  subject,  which  must  be  expresse  11 
the  title.  Const,  of  Penn.  art.  3,  sec.  3*  ^ 

HOG.  This  word  may  include  a  sow.  J 
S.  C.  21  ;  and  may  refer  to  the  dead  as 
as  the  living  animal;  7  Ind.  195. 

HOGHENHYNE  (from  Sax.  hoffh,  house, 
and  hine,  servant).  A  domestic  sel>a  ,  * 
Among  the  Saxons,  a  stranger  guest  was, 
first  night  of  his  stay,  called  uncutn,  or ' 
known  ;  the  second,  gust,  guest ;  the  ’ 
hoghenhyne ;  and  the  entertainer  was  n^l 

silile  for  his  acts  as  for  those  of  his  ov  ; 
vant.  Bracton,  124  5  ;  Du  Cange,  Ag<> u 
Spelman,  Gloss.  Homehine.  ^ 

HOGSHEAD.  A  liquid  measure,  eo 
taining  half  a  pipe  ;  the  fourth  part  o 
or  sixty-three  gallons.  ,  jn- 

HOLD.  A  technical  word  in  a  ^ 
troducing  with  “to  have”  the  c  au 


HOLD  PLEAS 


homage 


expresses  the  tenure  by  which  the  grantee  is 
to  have  the  land.  The  clause  which  com¬ 
mences  with  these  words  is  called  the  tenen¬ 
dum.  See  Tenendum  ;  Habendum.  Tor 
the  distinction  between  the  power  to  hold  and 
the  power  to  purchase,  see  7  S.  &  R.  313 . 
14  Pet.  122. 

To  decide,  to  adjudge,  to  decree :  as,  the 
court  in  that  case  held  that  the  husband  was 
not  liable  for  the  contract  of  the  wife,  made 
without  his  express  or  implied  authority. 

To  bind  under  a  contract :  as,  the  obligor 
is  held  and  firmly  bound. 

I  In  the  constitution  of  the  United  States  it 
is  provided  that  no  person  held  to  service  or 
labor  in  one  state  under  the  laws  thereof,  es¬ 
caping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  "de¬ 
livered  up  on  the  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due.  Art.  iv. 
sec.  ii.  §  3.  The  main  purpose  of  this  pro¬ 
vision  in  the  constitution  m3  longer  exists, 
through  the  abolition  of  slavery ;  but  it  in¬ 
cludes  apprentices ;  1  Am.  L.  Keg.  654.  See 
Fugitive  Slave. 

HOLD  PLEAS.  To  hear  or  try  causes. 
3  Bla.  Com.  35,  298. 

HOLDER.  The  holder  of  a  bill  of  ex¬ 
change  is  the  person  who  is  legally  in  the  pos¬ 
session  of  it,  either  by  indorsement  or  deliv¬ 
ery,  or  both,  and  entitled  to  receive  payment 
either  from  the  drawee  or  acceptor,  and  is 
considered  as  an  assignee.  4  Dali.  53.  And 
one  who  indorses  a  promissory  note  for  collec¬ 
tion,  as  an  agent,  will  be  considered  the  holder 
for  the  purpose  of  transmitting  notices;  20 
Johns.  372  ;  2  Hall,  N.  Y.  112  ;  6  How.  248. 
^0  01>e  but  the  holder  can  maintain  an  action 
?n  a  bill  of  exchange  ;  Byles,  Bills,  2.  See 
Bill  of  Exchange. 

HOLDING  OVER.  The  act  of  keeping 
possession  by  the  tenant,  without  the  consent 
of  the  landlord,  of  premises  which  the  latter, 
or  those  under  whom  he  claims,  had  leased  to 
the  former,  after  the  term  has  expired. 

.  .  '  hen  a  proper  notice  has  been  given,  this 
injury  is  remedied  by  ejectment,  or,  under 
peal  regulations,  bv  summary  proceedings. 

•  2  Yeates,  523  ;  '2  S.  &  R.  50,  486  ;  B  id. 

Ip 9 ;  1  Binn.  334,  n. ;  4  Rawle,  123  ;  2  Bla. 
t-om.  150;  3  id.  210 ;  Forcible  Entry 
a*d  Detainer.  The  term  is  also  applied 
to  the  retaining  possession  of  a  public  ofhee 
pn  incumbent,  after  his  term  has  expired, 

.  ich  is  not  always  unlawful,  as  such  action 
js  sometimes  authorized  by  statute  or  common 
aw>  to  prevent  an  interregnum. 

Holiday.  A  religious  festival ;  a  day 

S(-‘t  apart  for  commemorating  some  important 
event  in  history  :  a  day  of  exemption  from 
labor.  Webster,  Diet.  (Webster  applies 
holy  day  especially  to  a  religious,  holiday  to  a 
secular  festival.)  *  In  England  they  are  either 
by  act  of  legislation  or  by  ancient  usage,  and 
are  now  regulated  by  the  Bank  Holiday  Act 
Vol.  I.— 48 


“*V  “Fpomteu  by  the  crown  <4 ,.I  wn  uu" 
Diet. ;  2  Burn,  Ecel.  Law  3o«  t  "  hfton> 
United  States  the  matter’ of  I  rf7'  In  the 
orcilly  regulate,.  “iS'LE' 

kundsiy  and  the  4th  nV  1. 1  sage. 

throughout  the  United  State.7 

yirty,ahed™  ''“St  AaVK  ^ 

)car  In  the  governors  of  many  of  the  states. 

The  president  recommends  an  annual  thanks¬ 
giving  day,  usually  the  fourth  Thursday  in 
November,  and  in  most  if  not  all  of  the  states,  the 
governors  confirm  this  appointment  by  procla¬ 
mation.  In  addition  to  those  above  mentioned, 
the  following  are  commonly  observed  as  holi¬ 
days  :  New  Year’s  Day ;  Washington’s  Birthday 
Feb.  22 ;  Decoration  Day,  May  30 ;  Christmas 
Day,  and  general  election  days.  When  one  of 
these  days  falls  on  a  Sunday,  the  following 
Monday  is  observed  as  a  holiday,  but  bills,  notes, 
and  checks  must  be  presented,  protested,  etc., 
the  preceding  Saturday.  A  legal  holiday  is,  ex 
vi  termini ,  dies  non  juridicus  ( q .  v.),  38  Wis.  673. 

HOLOGRAFO.  In  Spanish  Law. 

Olographi.  A  term  applicable  to  the  paper, 
document,  disposition,  and  more  particularly 
to  the  last  will  of  a  person,  which  in  order  to 
be  valid  must  be  wholly  wrritten,  signed,  and 
dated  by  the  testator.  L'IIolographum,  apud 
Testum ,  appellatur  testamentum ,  quod  totum 
manu  testatoris  scriptum  est  et  subsignatum 

HOLOGRAPH.  What  is  written  with 
one’s  own  hand.  See  Olograph. 

HOLY  ORDERS.  In  Ecclesiastical 
Law.  The  orders  or  dignities  of  the  church. 
Those  within  holy  orders  are  archbishops, 
bishops,  priests,  and  deacons.  The  form  ot 
ordination  must  be  according  to  the  form  in 
the  book  of  Common  Prayer.  Besides  these 
orders,  the  church  of  Rome  had  five  others, 
viz. :  subdeacons,  acolytes,  exorcists,  readers, 
and  ostiaries.  2  Burn,  Lccl.  Law.  39,  40. 

HOMAGE  (anciently  hominium,  from 
homo )  A  mere  acknowledgment  of  tenure 
made  by  a  tenant  by  knight-serv.ee  upon  in¬ 
vestiture,  in  the  following  form 

The  tenant  in  fee  or  fee-taile  that  holds  by 
—T, oil  kneel  upon  both  Ins  knees,  un- 
h0IVafOn  J  the  lord  shall  sit  and  hold  both  the 
Firdf’of  his  tenant  between  bis  hands,  and  the 
hands  of  <<  j  become  your  man  (homo) 

tenant  shall  say,  f  of  MfeJ  and  member,  of 

from  this  daj  «hall  he  faithful  and 

earthly  honor, ,a?  vou  faith  for  the  lands 

true,  and  6hail  hear  .  „  t]iat  faith  that 

that  I  claim  to  hold  of  g®**™  %  then  the  lord 
I  owe  to  our  ord  the  hm  is  iudispensa- 

so  sitting  shall  kiss  him.  i  cage  of  a  woman, 
hie  ( except  sometimes  tl  0ffealtyistiiken; 

Du&ngO-  Aftcr,‘?‘ *  w  h«n,”se 

but  this  may  be  taken  hy  t  This  spe- 

only  by  the  lord.  Terjnes  a  planum  or 

Spelman,  Gloss.  homage  in  which 

Liege  homage  w;tjl0ut  any  reservation, 
allegiance  was  swo  the  sovereign , 

to  bo  exacted  without 
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any  actual  holding  from  him,  it  sunk  into  the 

oath  of  allegiance.  Termes  de  la  Ley. 

.  obligation  of  homage  is  mutual,  bind¬ 
ing  the  lord  to  protection  of  the  vassal,  as 
well  as  the  vassal  to  fidelity.  Eleta,  lib.  3, 
C.  16.  J 

HOMAGE  ANCESTRAL.  Homag  e  was 
so  called  where  time  out  of  mind  a  man  and 
his  ancestors  had  held  by  homage ;  and  in  this 
case  the  lord  who  had  received  the  homage 
was  bound  to  acquit  the  tenant  of  all  services 
to  superior  lords,  and,  if  vouched,  to  warrant 
his  title.  It  the  tenant  by  homage  ancestral 
aliened  in  fee,  his  alienee  held  by  homage, 
but  not  by  homage  ancestral.  Termes  de  la 
Ley ;  2  Bla.  Com.  300. 

HOMAGE  JURY.  The  jury  of  a  lord’s 
court,  or  court  baron :  so  called  because  gene¬ 
rally  composed  of  those  who  owed  homage  to 
the  lord,  or  the  pares  curice.  Kitchen ;  2 
Bla.  Com.  54,  366. 

HOMAGER.  One  that  is  bound  to  do 
homage  to  another.  Jacob,  Law  Diet. 

HOMERE  BUENO.  In  Spanish  Law. 

The  ordinary  judge  of  a  district. 

Hence,  when  the  law  declares  that  a  con¬ 
tract,  or  some  other  act,  is  to  be  conformable 
to  the  will  of  the  hombre  bueno,  it  means  that 
it  is  to  be  decided  by  the  ordinary  judge. 
Las  Partidas,  7.  34.  31. 

In  matters  of  conciliation,  it  applies  to  the 
two  persons,  one  chosen  by  each  party,  to  as¬ 
sist  the  constitutional  alcalde  in  forming  his 
judgment  of  reconciliation.  Art.  1,  chap.  3 
decree  of  9th  October,  1812. 

Arbitrators  chosen  by  litigants  to  determine 
their  differences. 

Persons  competent  to  give  testimony  in  a 
cause.  L.  1.  t.  8.  b.  2,  I'uero  Iieal. 

HOME  PORT.  The  port  where  the 
owner  of  a  ship  resides. 

HOMESTALL.  The  mansion-house. 

HOMESTEAD.  The  home  place _ the 

place  where  the  home  is.  It  is  the  home _ 

the  house  and  the  adjoining  land — where  the 
head  of  the  family  dwells— the  home  farm; 
36  N.  H.  166.  ’ 

The  term  necessarily  includes  the  idea  of  a 
residence;  24  Tex.  224.  It  must  be  the 
owner’s  place  of  residence— the  place  where 
he  lives  ;  23  Tex.  502. 

The  homestead  laws  of  various  states  are  consti¬ 
tutional  or  statutory  provisions  for  the  exemption 
of  a  certain  amount  or  value  of  real  estate  occu¬ 
pied  by  a  debtor  as  his  homestead  from  a  forced 
sale  for  the  payment  of  his  debts.  In  some  cases 
restraints  are  placed  upon  the  alienation  by  the 
owner  of  his  property  and  in  some  cases  the  ex 
empt  property,  upon  the  death  of  the  owner  de¬ 
scends  to  the  widow  and  minor  children  ’free 
from  liability  for  his  debts.  They  are  of  a  com 
paratively  recent  origin ;  51  N.  H.  261 ;  but  arc 
now  6aid  to  exist  in  all  but  seven  states ;  Thomn 
Horn.  &  Ex.  p.  v.  Their  policy  has  been  eulo¬ 
gized  in  many  decided  cases.  See  4  Cal  26  •  i 
Iowa,  439  ;  18  Tex.  415  ;  Thomp.  Horn.  &  Ex.  §  i. 

Homestead  acts  have  generally  received  a 
liberal  construction;  45  Miss.  1*82;  36  Vt. 


271  ;  46  N.  II.  43  contra,  28  La.  An.  594, 
665  ;  3  Minn.  53.  They  cannot  be  considered 
as  in  derogation  of  the  common  law,  inasmuch 
as,  at  common  law,  real  estate  was  not  liable 
to  execution  for  the  payment  of  debts ;  Thomp. 
Horn.  &  Ex.  §  4  ;  but  see  16  Minn.  161 ;  and 
see  7  Mich.  501 ;  3  Iowa,  287. 

In  some  states  there  is  a  money  limit  put 
to  the  homestead ;  in  others  a  limit  of  the 
quantity  of  land  exempted.  The  value, 
under  the  statute,  is  the  value  at  the  time  the 
homestead  is  designated ;  42  Tex.  199 ;  contra , 
37  Cal.  180.  The  courts  cannot  exempt  money 
instead  of  land  ;  7  Mich.  500;  but  see  37 
Cal.  180,  when  it  was  held  that  if  the  home¬ 
stead  exceeded  the  constitutional  limit  of  value, 
and  enough  of  it  could  not  be  separated  and 
subjected  to  execution  to  reduce  the  value  to 
that  limit,  the  property  would  be  sold  and  the 
constitutional  amount  set  apart  to  the  debtor. 
In  60  Mo.  308,  it  was  held  that  the  law  con¬ 
fers  a  homestead  right  only  in  land  and  not  in 
the  proceeds  of  the  sale  of  land. 

The  owner  of  an  undivided  interest  in  land 
is  not  entitled  to  a  homestead  exemption 
therein  ;  3  Lea,  76  ;  30  La.  An.  1130  ( contra , 
55  Miss.  89) ;  so  where  land  is  held  by  the 
parties  as  partners;  5  Sawy.  843.  A  learned 
author  gives  as  the  conclusive  test  of  a  home¬ 
stead — “that  the  form,  physical  character¬ 
istics ,  and  geography  of  the  premises  must  be 
such  as,  when  taken  in  connection  with  their 
use  by  the  owner,  and  their  value  when  the 
statute  creates  a  limit  as  to  value,  will  convey 
notice  to  persons  of  ordinary  prudence  who 
deal  with  him  that  they  are  his  homestead.” 
Ihomp.  Horn.  &  Ex.  §  104,  citing  21  Wall. 
481,  42  Tex.  195,  44  id.  597,  as  sustaining 
this  doctrine. 

“  1  he  courts  have  generally  held  that  the 
mere  fact  that  the  debtor  carries  on  his  busi¬ 
ness  upon  his  homestead  premises  or  rents  out 
a  portion  thereof,  as  in  case  of  one  who  keeps 
a  country  tavern ;  16  Cal.  181  ;  or  uses  the 
lower  part  of  his  dwelling  for  business  pur¬ 
poses  ;  22  Mich.  260  ;  or  who  living  in  town, 
keeps  boarders  and  lodgers;  1  Nev.  607;  or 
one  who  lets  rooms  in  his  dwelling  to  tenants ; 

11  Allen,  194;  or  who  rents  out  part  for  a 
store  and  uses  another  part  for  a  printing  office ; 

10  Minn.  154  ;  does  not  deprive  it  of  its  home¬ 
stead  character.”  Thomp.  Horn.  &  Ex.  §  120. 

A  store;  58  Ill.  425;  or  mill;  2  Woods.  657 
{per  Bradley,  J.)  ;  situated  on  the  homestead 
lot ;  a  smithshop  separated  from  it  by  a  high¬ 
way  ;  42  Vt.  27;  a  brewery  in  which  the 
debtor  lives  with  his  family  ;  2  Dill.  339  ;  and 
a  ^lawyer’s  office  in  a  separate  block  ;  19  Tex. 

371  ;  have  been  included  within  the  rule.  Hut 
in  Iowa  a  different  tendency  prevails;  thus  a 
building;  occupied  at  once  for  a  dwelling  aud 
for  business  purposes  may  be  divided  hori¬ 
zontally  and  the  business  part  sold  in  execu¬ 
tion  ;  4  Iowa,  368 ;  but  see,  contra ,  Thomp* 
Horn.  &  Ex.  §  134,  n. ;  9  Wis.  70;  “and  m 
other  states  a  homestead  cannot  be  reserved 
in  tenements  and  separate  buildings  occupied 
dy  tenements,  although  upon  the  enclosure 
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whereon  is  situated  the  debtor’s  dwelling  •»» 
Thomp.  Hotn.  &  Ex.  §  120:  36  N.  H  As . 
33  Cal.  220;  16  Wis.  114. 

In  Illinois  it  is  said  that  the  homestead  laws 
are  not  to  be  taken  only  to  save  a  mere  shelter 
for  the  debtor  and  his  family,  but  to  <dve  him 
the  full  enjoyment  of  the  entire  lot  of  ground 
exempted,  to  be  used  either  in  the  cultivation 
of  it,  or  in  the  erection  and  use  of  buildings 
on  it,  either  for  his  own  business  or  for  deri vino- 
income  in  the  way  of  rent ;  74  Ill.  206. 

There  is  a  conflict  of  decision  as  to  whether 
a  tract  of  land  detached  from  the  one  on  which 
the  homestead  dwelling-house  is  built,  but 
used  by  the  debtor  in  connection  with  it,  is 
exempt.  The  opinion  supported  by  the 
weight  of  authority  is  that  it  is  not ;  Thomp. 
Horn.  &  Ex.  §  145  ;  36  Iowa,  394;  15  Minn. 
116;  16  Gray,  146;  15  Wis.  635;  contra , 
69  N.  C.  289  ;  33  Tex.  212  ;  62  Mo.  498  ;  56 
Miss.  30. 

A  homestead  law,  so  far  as  it  attempts  to 
withdraw  from  the  reach  of  creditors  property 
which  would  have  been  within  their  reach 
under  the  laws  in  force  at  the  time  the  debt 
was  contracted,  is  unconstitutional;  15  Wall. 
610,  reversing  s.  C.  44  Ga.  353 ;  6  Baxt.  225. 

Provisions  exist  in  most  of  the  states  for¬ 
bidding  the  alienation  of  the  property  desig¬ 
nated  as  a  homestead,  except  when  the  deed 
is  joined  in  by  the  wife.  In  others  the  pay¬ 
ment  of  purchase  money  can  be  secured  by 
a  mortgage  ;  so  may  the  payment  of  purchase- 
money  and  money  bovrowed  for  improvements 
on  the  property.  Where  the  existence  ot  a 
homestead  is  made  to  depend  upon  a  selection 
by  the  debtor,  the  latter  may  alien  the  pro¬ 
perty  at  any'  time  prior  to  such  selection,  byr 
the  usual  formalities  ;  2  Mich.  465.  Ihe  pur¬ 
chaser  in  good  faith  of  a  homestead  succeeds 
to  the  debtor’s  rights  and  will  be  protected 
against  his  creditors ;  11  Ill.  App.  27. 

Homesteads  may  be  designated  by  one  of 
three  ways  : — 1 ,  by  a  public  notice  of  record ; 
2,  by  visible  occupancy  and  use ;  3,  byr  the 
actual  setting  apart  of  the  homestead  under 
the  direction  of  a  court  of  justice;  Thomp. 
Horn.  &  Ex.  §  230.  Statutory  provisions,  if 
they  exist,  must  be  followed.  In  the  absence 
pt  a  statutory'  provision,  filing  a  declaration  ot 
intention  to  designate  a  certain  property'  as  a 
homestead  has  no  legal  effect;  4  Cal.  23.  As 
to  the  designation  of  a  homestead  by  occu¬ 
pancy',  “  it  may  be  laid  down  as  the  prevalent 
doctrine  that  actual  residence  by  the  head  of 
the  family  prior  to  the  contraction  of  the  debt, 
etc.,  he  occupying  it  as  a  home  and  with  the 
intention  of  dedicating  it  to  the  uses  of  a  resi¬ 
dence  for  liis  family,  will  be  sufficient  to  im¬ 
press  upon  the  premises  so  occupied  the  char¬ 
acter  of  a  homestead.”  Thomp.  Horn.  &  Ex. 
§  260.  This  designation  will  be  sufficient  to 
preserve  the  homestead  character  for  the  bene¬ 
fit  of  the  widow  and  minor  children  ;  29  Ark. 
280.  In  order  to  give  the  character  of  a  home¬ 
stead,  the  purchase  must  always  be  with  the 
intent  of  present,  and  not  simply'  future,  occu¬ 
pancy;  21  Kan.  533.  Actual  occupancy  is 
necessary;  47  Iowa,  414. 
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equivocal  abandonment  of  the?*  b>  the  Un' 
the  owner,  with  the  intention  1TeSte,ad  hY 
treating  it  as  his  place  of  residence  .n°J°ng(ir 

“  Kx.  ?2;4hN0nS- 

51.  A  lease  ot  land  for  more  than  *  ’  *  , 

a  residence  elsewhere,  was  held  to  forfeit  The 
homestead ;  59  Ala.  566.  *  ‘  the 

Every  person  who  is  the  head  of  a  familv 

£  “ Tr  2}1™S  0f  .a?e  and  »  a  citizeT,  or 
has  declared  his  intention  to  become  such,  also 

soldiers,  seamen,  and  members  of  the  marine 
corps,  including  officers,  who  have  served  in 
the  rebe  lion  for  ninety  days,  and  remained 
loyal  to  the  government,  may  take  up  a  quarter 
section  or  less  of  unappropriated  public  lands, 
as  a  homestead ;  R.  S.  §  2289  et  seq. 

This  right  of  exemption  depends  upon  the 
construction  of  a  large  number  of  statutes  in 
various  states.  The  decisions  are,  therefore, 
far  from  harmonious.  The  subject  has  been 
fully  and  very  ably  treated  in  Judge  Thomp¬ 
son’s  work  frequently  cited  above.  See  also 
36  Am.  Rep.  728  ;  10  Am.  L.  Reg.  n.  s.  1, 
137;  id.  641,  705  (by  Judge  Dillon).  See 
Family;  Head  of  Family;  Exemption; 
Manor  ;  Mansion. 

HOMICIDE  (Lat.  homo ,  a  man,  cedere , 
to  kill).  The  killing  any  human  creature. 
4  Bla.  Com.  177. 

Excusable  homicide  is  that  which  takes 
place  under  such  circumstances  of  accident  or 
necessity  that  the  party  cannot  strictly  be  said 
to  have  committed  the  act  wilfully  and  inten¬ 
tionally',  and  whereby  he  is  relieved  from  the 
penalty  annexed  to  the  commission  of  a  felo¬ 
nious  homicide.  .  . 

Felonious  homicide  is  that  committed  wil¬ 
fully  under  such  circumstances  as  to  render  it 

homicide  is  that  committed  with 
full  intent,  but  under  such  circumstances  ot  duty 

as  to  vender  the  act  one  proper  to  be  performed. 

According  to  Blackstone,  4  Com.  177,  homicide 
is  the  killing  of  any  human  creature.  This  is  the 
most  extensive  sense  of  this  word,  in  which  the 

IT  UK!  killing  Dirt.  ;’r,  Cueb.  803. 

Homicide  may  perhapj  be  tabbed  « •  *  £ 


omicide  is  that  in  th  *  of  fauIt  on  the 
place  without  any  m*  ' '  ter  there  is  some 
of  the  slayer;  m  the  1  tt  e  of  any 

,  fault,  or  at  any  rate  UK  ^  ^  fee  per. 
rendering  the  act  f  P  .1  go  gll{fht  as  not  to 
>d,  although  the  5*a  The  dj6tinction  is 

r  the  party  PUI”  ded  and  would  seem  to 
frequently  ^'sreg*  .’gce2Bish.  Cr.  Law, 

,'S'idSP  sreat  importance.  1  Eaat, 
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PI.  Cr.  260,  gives  the  following  example:  “If a 
person  driving  a  carriage  happen  to  kill  another, 
if  he  saw  or  had  timely  notice  of  the  mischief 
likely  to  ensue,  and  yet  wilfully  drove  on,  it  will 
be  murder ;  if  he  might  have  seen  the  danger, 
but  did  not  look  before  him,  it  will  be  man¬ 
slaughter  ;  but  if  the  accident  happened  in  such 
a  manner  that  no  want  of  due  care  could  be  im¬ 
puted  to  the  driver,  it  will  be  accidental  death 
and  excusable  homicide.”  See  4  Bla.  Com.  176- 
204  ;  Rose.  Cr.  Ev.  580. 

There  must  be  a  person  in  actual  existence  ; 
C  C.  &  P.  349  ;  7  id.  814,  850  ;  9  id.  25 ;  but 
the  destruction  of  human  life  at  any  period 
after  birth  is  homicide,  however  near  it  may 
be  to  extinction  from  any  other  cause.  2  C. 
&  K.  784  ;  2  Bish.  Cr.  Law,  §  632.  The 
person  killed,  to  constitute  the  homicide 
felonious,  must  have  been  entitled  to  his  ex¬ 
istence.  Thus,  a  soldier  of  the  enemy  in  time 
of  war  has  no  right  to  his  life,  but  may  be 
killed.  A  criminal  sentenced  to  be  hanged 
has  no  right  to  his  life ;  but  no  person  can  take 
it  but  the  authorized  officer,  in  the  prescribed 
manner.  See  Murder  ;  Manslaughter  ; 
Self-Defence. 

HOMINE  CAPTO  IN  WITHERNAM. 

See  De  Homine  Capto  in  Withernam. 

HOMINE  ELIGENDO  (Lat.).  InEng- 
lish  Law.  A  writ  directed  to  a  corporation, 
requiring  the  members  to  make  choice  of  a 
new  man,  to  keep  the  one  part  of  a  seal  ap¬ 
pointed  for  statutes  merchant.  Tech.  Diet. 

HOMINE  REPLEGIANDO.  Se  De 

Homine  Replegiando. 

HOMO  (Lat.).  A  human  being,  whether 
male  or  female.  Co.  2d  Inst.  45. 

In  Feudal  Law.  A  vassal ;  one  who, 
having  received  a  feud,  is  bound  to  do  homage 
and  military  service  for  his  land  :  variously 
called  vassalus ,  vassus ,  miles ,  cliens  feudalis , 
tenens  per  servitium  militare ,  sometimes  haro , 
and  most  frequently  leudes.  Spelman,  Gloss. 
Homo  is  sometimes  also  used  for  a  tenant  by 
socage,  and  sometimes  for  any  dependent. 
A  homo  claimed  the  privilege  of  having  his 
cause  and  person  tried  only  in  the  court  of  his 
lord.  Kennett,  Paroch.  Antiq.  p.  152. 

HOMOLOGACION.  In  Spanish  Law. 

The  tacit  consent  and  approval,  inferred  by 
law  from  the  omission  of  the  parties,  for  the 
space  of  ten  days,  to  complain  of  the  sen¬ 
tences  of  arbitrators,  appointment  of  syndics, 
or  assignees,  of  insolvents,  settlements  of 
successions,  etc.  Also,  the  approval  given 
by  the  judge  of  certain  acts  and  agreements 
for  the  purpose  of  rendering  them  more  bind¬ 
ing  and  executory.  Escriche. 

HOMOLOGATION.  In  Civil  Law. 
Approbation  ;  confirmation  by  a  court  of  jus¬ 
tice  ;  a  judgment  which  orders  the  execution 
of  some  act :  as,  the  approbation  of  an  award 
and  ordering  execution  on  the  same.  Merlin, 
Rupert.  ;  La.  Civ.  Code  ;  Dig.  4.  8 ;  7  Tonl- 
lier,  n.  224.  To  homologate  is  to  say  the 
like,  similiter  dicere.  9  Mart.  La.  324. 

In  Scotch  Law.  An  act  by  which  a  ner- 
son  approves  a  deed,  so  as  to  make  it  binding 


on  him,  though  in  itself  defective.  Erskine, 
Inst.  3.  3.  47  et  seq.  ;  2  Bligh,  197  ;  1  Bell, 
Com.  144. 

HONOR.  In  English  Law.  The  seign¬ 
iory  of  a  lord  paramount.  2  Bla.  Com.  91. 

in  Common  Law.  To  accept  a  bill  of 
exchange  ;  to  pay  a  bill  accepted,  or  a  pro¬ 
missory  note,  on  the  day  it  becomes  due.  7 
Taunt.  164;  1  Term,  172. 

HONORARIUM.  Something  given  in 
gratitude  for  services  rendered. 

It  is  so  far  of  the*  nature  of  a  gift  that  it 
cannot  be  sued  for;  5  S.  &  R.  412  ;  1  Cliitt. 
Bailm.  38;  2  Atk.  332;  3  Bla.  Com.  28. 
Of  this  character  were  formerly,  in  England, 
the  fees  of  hamsters  and  of  physicians. 
The  same  rule  once  prevailed  in  Pennsyl¬ 
vania,  but  was  afterwards  rejected;  19  Penn. 
95 ;  and  now  prevails  in  New  Jersey ;  3 
Green,  35  ;  and  to  some  extent  in  the  federal 
courts,  as  applied  to  counsel  in  the  special 
sense  of  the  term  ;  Weeks,  Atty.  548  ;  2  Cra. 
C.  C.  144.  In  many  states  the  contrary  rule 
has  been  expressly  laid  down;  10  Tex.  81  ; 
6  Fla.  214  ;  14  Mo.  54  ;  26  Wend.  452  (a  full 
discussion  by  Walworth,  C.);  1  Pick.  415. 
The  payment  of  the  fees  of  English  solicitors, 
attorneys,  and  proctors  is  provided  for  by  stat¬ 
ute  and  rules  of  court ;  see  Weeks,  Atty.  536 
et  seq.  See  3  Sharsw  Bla.  Com.  28. 

HONORARY  SERVICES.  Services 
by  which  lands  in  grand  serjeantry  were  held  : 
such  as,  to  hold  king’s  banner,  or  to  hold  his 
head  in  the  ship  which  carried  him  from  Do¬ 
ver  to  Whitsand,  etc.  2  Sharsw.  Bla.  Com. 
73,  and  note. 

HORiE  JUDICL33.  (Lat.).  Hours  judi¬ 
cial,  or  those  in  which  judges  sit  in  court.  In 
Fortesque’s  time,  these  were  from  8  to  11* 
a.  m.,  and  the  courts  of  law  were  not  open  in 
the  afternoon.  Co.  Litt.  135  a;  Co.  2d 
Inst.  246;  Fortesque,  51,  p.  120,  note. 

HORN  TENURE.  Tenure  by  winding 
a  horn  on  approach  of  enemy,  called  tenure 
by  cornage.  If  lands  were  held  by  this  ten¬ 
ure  of  the  king,  it  was  grand  serjeantry ;  if 
of  a  private  person,  knight-service.  Many 
anciently  so  held  their  lands  towards  the  Piets’ 
Wall.  Co.  Litt.  §  156;  Camd.  Britan.  609. 

HORNING.  In  Scotch  Law.  A  pro¬ 
cess  issuing  on  a  decree  of  court  of  sessions, 
or  of  an  inferior  court,  by  which  the  debtor 
is  charged  to  perform,  in  terms  of  his  obliga¬ 
tion,  or  on  failure  made  liable  to  caption,  that 
is,  imprisonment.  Bell,  Diet.  Horning ,  Let¬ 
ters  of;  Diligence.  The  name  comes  from 
the  ancient  custom  of  proclaiming  letters  of 
horning  not  obeyed,  and  declaring  the  recu¬ 
sant  a  rebel,  with  three  blasts  of  a  horn, 
called  putting  him  to  the  horn.  1  ltoss, 
Lect.  258,  308. 

HORS  DE  SON  FEE  Fr.  (out  of  his 
fee). 

In  Old  English  Law.  A  plea  to  an  ac¬ 
tion  brought  by  one  who  claimed  to  be  lord 
for  rent-services  as  issuing  out  of  his  land,  by 
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which  the  defendant  asserted  that  the  land  in 
question  was  out  of  the  fee  of  the  demandant  • 
9  Co.  30 ;  2  Mod.  104.  ‘  » 

HORSE.  Until  a  horse  has  attained  the 
age  of  four  years,  he  is  called  a  eolt ;  l  RUsS 
&  R.  416.  Tips  word  is  sometimes  used  as  a 
generic  name  for  all  animals  of  the  horse 
kind ;  44  Ga.  263  ;  3  Brev.  9.  See  Yelv.  67  a. 

It  is  also  used  to  include  every  description  of 
the  male,  as  gelding  or  stallion,  in  contradistinc¬ 
tion  to  the  female ;  38  Tex.  555.  In  a  statute  giving 
a  remedy  against  railroad  companies  for  injuries 
to  horses  and  cattle,  it  includes  mules  ;  50  Ill 
184.  The  exemption  of  a  horse  from  execution 
has  been  held  to  iuclude  whatever  is  essential  to 
his  enjoyment,  as  shoes  and  saddle  ;  21  Tex.  449. 

.  HOSPITATOR  (Lat.). 
tainer. 


A  host  or  enter- 


Hospitator  communis.  An  innkeeper.  8 
Co.  32. 

Hospitator  magnus.  The  marshal  of  a 
camp. 

HOSTAGE.  A  person  delivered  into  the 
possession  of  a  public  enemy  in  the  time  of 
war,  as  a  security  for  the  performance  of  a 
contract  entered  into  between  the  belligerents. 

Hostages  were  frequently  given  as  a  security 
for  the  payment  of  a  ransom-bill ;  and  if  they 
died  their  death  did  not  discharge  the  contract ; 
3  Burr.  1734;  1  Kent,  106;  Dane,  Abr.  In¬ 
dex. 


house  OF  ill  FAME 


fS  \  1  W«h.  Va.  224  • 

,,  ,  -  >  3  1  ick.  450 .9 

Rand.  117,  559  ~  ’  2 


n  17 

Hes.  127  ;  3 


c.  .  Part  of  a 

space  of  sixty  minutes  of 

30. 

A  place  for  the  habitation  and 


HOSTELER.  An  innkeeper.  Now  ap¬ 
plied,  under  the  form  ostler,  to  those  who 
look  to  a  guest’s  horses.  Cowel. 

HOSTELLAGIUM.  In  English  Law 

A  righ  reserved  to  the  lords  to  be  lodged  and 
entertained  in  the  houses  of  their  tenants. 

HOSTILITY.  A  state  of  open  enmity  ; 

°Pon  war.  Wolff,  Droit  de  la  Nat.  §  1191. 

permanent  hostility  exists  when  the  indi- 
v*dual  is  a  citizen  or  subject  of  the  govern- 
roent  at  war. 

Temporary  hostility  exists  when  the  indi- 
.  U;d  happens  to  be  domiciliated  or  resident 
in  the  country  of  one  of  the  belligerents  :  in 
ns  latter  case  the  individual  may  throw  off 
tlle.  national  character  he  has  thus  acquired  by 
Residence,  when  he  puts  himself  in  motion, 
bona  fide,  to  quit  the  country  sine  animo  re- 
jjertendi ;  3  C.  Rob.  12;  3  Wheat.  14.  See 
iNKS,Y ;  Domicil. 

HOTCHPOT  (spelled,  also,  hodge-podge, 
,0^h-]>otch).  The  blending  and  mixing  pro- 
lK‘1-ty  belonging  to  different  persons,  in  order 
t°  divide  it  equally.  2  Bla.  Com.  190. 

1  he  bringing  together  all  the  personal  es- 
1  '.u  deceased,  with  the  advancements 

L  Uls  made  to  his  children,  in  order  that  the 
same  maybe  divided  agreeably  to  the  provi-  woe 
mns  ot  the  statute  for  the  distribution  ol  in- 
estates’  estates. 

th  n,hrinf?ing  an  advancement  into  hotchpot, 

.  1 once  is  not  required  to  account  for  the 
lm?  °*.  ^ie  thing  given  :  for  example,  he  is 
du  •  rwl?*Ped  to  bring  into  hotchpot  the  pro- 

e  °t  negroes,  nor  the  interest  of  money. 


value  when 
Mass.  358 

c  *  ^es.  12: 
bee  Advancement. 

T,ie  twenty-fourth 
natural  day;  the  spi  7 

time.  Co.  Litt.  135. 

HOUSE. 

dwelling  of  man. 

A  collection  of  persons;  an  institution •  a 
commercial  firm  ;  a  family. 

In  a  grant  or  demise  of  a  house,  the  curti- 
lage  and  garden  will  pass,  even  without  the 
words  With  the  appurtenances”  being  added : 
Cro.  Khz.  89  ;  3  Leon.  214;  1  Plowd.  171  ; 
2  Wms.  Saund.  401,  n.  2;  4  Penn.  93.  In 
a  gi  ant  or  demise  of  a  house  with  the  appur¬ 
tenances,  no  more  will  pass  although  other 
lands  have  been  occupied  with  the  house: 
1  P.  Wms.  603  ;  Cro.  Jac.  526 ;  2  Co.  32  ; 
Co.  Litt.  5  d,  36  a,  b ;  2  Wms.  Saund.  401, 
n.  2. 

If  a  house,  originally  entire,  be  divided  into 
several  apartments,  with  an  outer  door  to  each 
apartment,  and  no  communication  with  each 
i^lier  subsists,  in  such  case  the  several  apart¬ 
ments  are  considered  as  distinct  houses ;  6 
Mod.  214  ;  Woodfall,  L.  &  T.  178. 

As  to  what  the  term  includes  in  cases  of 
arson  and  burglary,  see  Arson  ;  Burglary  ; 
Dwelling-House.  See,  also,  Arrest. 

HOUSE  OF  COMMONS.  One  of  the 

constituent  houses  of  the  English  parliament. 

It  is  composed  of  the  representatives  of 
the  people,  as  distinguished  from  the  house  of 
lords,  which  is  composed  of  the  nobility.  It 
consists  (1881)  of  six  hundred  and  fifty-two 
members :  four  hundred  and  eighty-nine  from 
England  and  Wales,  sixty  from  Scotland,  and 
"  hundred  and  three  from  Ireland.  See 
High  Court  of  Parlia- 


A  place 
corn- 


property  must  bo  accounted  for  at  its 


n 

one 

Parliament  ; 

MENT. 

HOUSE  OF  CORRECTION, 

for  the  imprisonment  of  those  who  have 
mitted  crimes  of  lesser  magnitude. 

Cr'  °~'nf  ill  fame  knowing  her  to  be  such, 

woman  of  ill  tanu,  n  ,f  i,,,  for  pur- 

with  the  intent  that  ^  S^  inldictable  offence 
poses  of  prostitution,  is  •  Cush.  600. 

at  common  law  ,  3  1 i< ,  purpose  of 
If  a  lodger  lets  her  room  f« J  the  P  rf 

indiscriminate  prostitution  if  8he 

keeping  a  house  of. 11  fan  ^  whoIe  house;  2 

the  proprietor  eta  ^  who  lives 
A  marrieu  _  ;n(iictcd 


Raym.  1197.  A  --  be  ind.ctea 

apart  from  her  husba  a  house  of 

afone,  and  punned,  for  l5iI  n  - 

ill  fame;  1  Mete.  ‘  ],0use  need  n 


27?  10  ^°rd;e6t3o  cmisthu, 
for  lucre,  os-. 


Mo. 
not  be 


titute  the  offence;  21 


kept 


N.  H.  345 ; 
17  Pick.  80. 


2  Gray, 


85< 


18 


Sec,  also,  1 7 


Conn 


Vt.  70.  See 
467;  4  Cra. 
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C.  C.  338,  372 ;  6  Gill,  425 ;  4  Iowa,  541 ; 

2  B.  Monr.  417. 

HOUSE  OF  LORDS.  One  of  the  con¬ 
stituent  houses  of  the  English  parliament. 

It  is  at  present  (1881)  composed  of  twenty- 
six  lords  spiritual  (bishops  and  archbishops), 
and  four  hundred  and  eighty-six  lords  tem¬ 
poral  ;  but  the  number  is  liable  to  vary. 

This  body  was  the  supreme  court  of  judica¬ 
ture  in  the  kingdom.  It  had  no  original  juris¬ 
diction  (except  to  a  certain  extent  before  the 
reign  of  Charles  II.),  but  was  the  court  of 
appeal  in  the  last  resort,  with  a  few  exceptions 
and  under  some  limitations  as  to  the  right, 
from  the  inferior  courts  upon  appeal  or  writ  of 
error  for  mistakes  ot  law.  Appeals  lay  to 
this  tribunal  from  Scotch  and  Irish  courts,  in 
some  cases.  See  stat.  4  Geo.  IV.  c.  85.  as 
to  Scotch,  and  stat.  39  &  40  Geo.  III.  c.  67, 
art.  8,  as  to  Irish,  appeals. 

This  body,  when  sitting  as  a  court  of  law,  was 
presided  over  by  the  lord  chancellor,  whose  at¬ 
tendance  alone  was  in  any  respect  compulsory, 
and  was  composed  of  as  many  of  its  members  who 
had  filled  judicial  stations  as  chose  to  attend. 
Three  laymen  aEo  attended  in  rotation,  but  did 
not  vote  upon  judicial  matters  ;  11  Cl.  &  F.  421. 
In  the  absence  of  the  chancellor,  deputy  speakers, 
who  were  members  of  the  profession  but  not  of 
the  house,  have  been  appointed  ;  3  Bla.  Com.  56. 

By  statute  39  &  40  Viet.  ch.  59,  an  appeal, 
by  petition,  lies  to  the  House  of  Lords  from  the 
Court  of  Appeal  in  England  and  from  Scotch 
and  Irish  courts  from  which  an  appeal  or  writ  of 
error  formerly  lay  to  the  House  of  Lords.  The 
appeal  is  heard  by  the  Lord  Chancellor,  two 
Lords  of  Appeal  in  Ordinary,  (whose  appoint¬ 
ment  is  provided  for  by  the  act) ,  and  such  peers 
as  are  holders  of  or  have  held  certain  high  judi¬ 
cial  offices. 

It  sits  also  to  try  impeachments.  See  Im¬ 
peachment;  High  Court  of  Parlia¬ 
ment;  Parliament. 

HOUSE  OF  REFUGE.  A  prison  for 
juvenile  delinquents. 

HOUSE  OF  REPRESENTATIVES. 

The  name  given  to  the  more  numerous  branch 
of  the  federal  congress,  and  of  the  legislatures 
of  several  of  the  states  of  the  United  States. 
See  the  articles  upon  the  various  states. 

The  constitution  of  the  United  States,  art. 
I.  s.  2,  §  1,  provides  that  the  u  house  of  repre¬ 
sentatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the 
several  states ;  and  the  electors  of  each  state 
shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the 
state  legislature.’ ’  No  person  can  be  a  rep¬ 
resentative,  until  he  has  attained  the  a^e  of 
twenty-five  and  has  been  seven  years  a  citizen 
of  the  United  States,  and  unless  he  is  at  the 
time  of  his  election  an  inhabitant  of  the  state 
in  which  he  is  chosen;  U.  S.  Const,  art.  I. 
sec.  2,  §  2.  A  representative  cannot  hold  any 
office  under  the  United  States;  art.  I.  s. 
6,  §  2 ;  nor  can  any  religious  test  be  required 
of  him;  art.  VI.  §  3;  nor  is  any  property 
qualification  imposed  upon  him.  Representa¬ 
tives  are  apportioned  (Amend.  XIV.  sec.  2) 


among  the  several  states  according  to  their 
respective  numbers,  excluding  Indians  not 
taxed ;  with  a  proviso,  that,  if  the  right  to 
vote  for  state  or  U.  S.  officers  is  denied  to 
any  male  inhabitants  of  a  state,  of  21  years  of 
age  and  citizens  of  the  United  States,  except 
for  participation  in  rebellion  or  other  crime, 
the  representation  in  such  state  shall  be  pro¬ 
portionately  reduced.  The  number  of  repre¬ 
sentatives  shall  not  exceed  one  for  every 
thirty  thousand,  but  each  state  shall  have  at 
least  one  representative;  U.  S.  Const,  art.  I. 
sec.  1.  A  re-apportionment  among  the  states 
is  made  every  tenth  year ;  under  the  act  of 
1882,  founded  upon  the  census  of  1880,  the 
house  consists  of  325  members,  and  representa¬ 
tion  is  counted  upon  a  basis  of  151,911.  The 
house  of  representatives  has  the  exclusive 
right  of  originating  bills  for  raising  revenues, 
but  the  senate  may  concur  with  amendments, 
U.  S.  Const,  art.  !.  sec.  7.  See  Congress. 

HOUSE-BOTE.  An  allowance  of  neces¬ 
sary  timber  out  of  the  landlord's  woods  for 
the  repairing  and  support  of  a  house  or  tene¬ 
ment.  This  belongs  of  common  right  to  any 
lessee  for  years  or  for  life.  House-bote  is 
said  to  be  of  two  kinds,  estoveriam  cedijicandi 
et  ardendi.  Co.  Litt.  41. 


HOUSEBREAKING.  InCriminal 
Law.  The  breaking  and  entering  the  dwell¬ 
ing  house  of  another  by  night  or  by  day,  with 
intent  to  commit  some  felony  within  the  same, 
whether  such  felonious  intent  is  executed  or 
not.  Housebreaking  by  night  is  burglary. 

This  crime  is  of  a  local  character,  and  the 
evidence  respecting  the  place  must  correspond 
with  the  allegation  in  the  indictment. 

HOUSEHOLD.  Those  who  dwell  under 
the  same  roof,  and  constitute  a  family.  V  ebst. 
But  it  is  not  necessary  that  they  should  be 
under  a  roof,  or  that  the  father  of  the  farnily 
be  with  it,  if  the  mother  and  children  keep 
together  so  as  to  constitute  a  family;  1° 
Johns.  402. 

Belonging  to  the  house  and  family;  domes¬ 
tic.  Webster,  Die. 

HOUSEHOLD  FURNITURE.  By  thw 

expression,  in  wills,  all  personal  chattels  v ' 
pass  that  may  contribute  to  the  use  or  1  (l' 
venience  of  the  household  or  the  ornain  _ 
of  the  house:  as,  plate,  linen, .  china,  ’  ^ 
useful  and  ornamental,  and  pictures, 
goods  or  plate  in  the  hands  of  testator  » 
way  of  his  trade  will  not  pass,  nor  ')0C' ,  ye8l 
wines  ;  1  Jarm.  Wills,  591,  59C,  notTes,’^,  ^|j. 


Sen 

829, 


97;  2  Will.  Ex.  1017;  1  J°hn3, 


the 


But  books  and  wines  have  been  he  t  ,  ^to¬ 
other  hand,  to  pass  in  a  bequest,  wnci  c  ^pi- 

tor  had  made  them  part  of  the  gee  g  Aim 

ture  by  his  use  of  them  ;  1  R°bL  £  ’  220. 

L.  Reg.  n.  a.  489 ;  33  Me.  535  ;  60  Peun.  ^ 

HOUSEHOLD  GOODS.  In  Tamper®** 
expression  will  pass  every  thing  o  .j^old 
nant  nature  (that  is,  articles  °  ^yment) 
which  are  not  consumed  in  their  t 
that  were  used  or  purchased,  or 


HOUSEHOLD  STUFF 


759 


hundred 


acquired  by  the  testator,  for  bis  bouse,  but 
not  goods  in  tbe  way  of  bis  trade.  Plate  will 
pass  by  this  terra,  but  not  articles  of  con¬ 
sumption  found  in  the  bouse,  as  malt,  hops, 
or  victuals,  nor  guns  and  pistols,  if  used  in 
hunting  or  sport,  and  not  for  defence  of  house. 
A  clock  in  the  house,  if  not  fixed  to  it,  will 
pass;  1  Jam.  Wills,  589  ;  1  Rop.  Leg.  253. 

HOUSEHOLD  STUFF.  Words  some¬ 
times  used  in  a  will.  Plate  will  pass  under 
the  terra;  2  Freem.  64;  but  not  apparel, 
books,  cattle,  victuals,  and  clioses  in  action, 
which  do  not  fall  within  the  natural  meaning 
of  the  word,  unless  there  be  an  intention 
manifest  that  they  should  pass  ;  15  Ves.  319. 
Goods,  as  seven  hundred  beds  in  possession  of 
testator  for  purposes  of  trade,  do  not  pass 
under  the  term  “  utensils  of  household  stulF;” 

2  P.  Wms.  302.  In  general,  “household 
stiilf”  will  pass  all  articles  which  maybe  used 
for  the  convenience  of  the  house;  Swinb. 
Wills,  pt.  7,  §  10,  p.  484. 

HOUSEHOLDER.  Master  or  chief  of  a 
family ;  one  who  keeps  house  with  his  family  ; 
Webst.  But  a  man  who  has  absconded  from 
the  state,  and  left  his  wife  and  children  re¬ 
maining  together  as  a  family,  was  for  their 
benefit  held  to  be  a  householder;  18  Johns. 
402;  19  Wend.  475. 

A  keeper  of  a  tavern  or  boarding-house,  or 
a  master  or  mistress  of  a  dwelling-house;  11 
N.  Y.  Leg.  Obs.  248 ;  1  Supplem.  to  Rev. 
Stat.  Mass.  1836-1853,  Index,  p.  170.  A 
person  having  and  providing  for  a  household. 
The  character  is  not  lost  by  a  temporary 
cessation  from  housekeeping;  14  Barb.  456; 
19  Wend.  475  ;  51  How.  Pr.  45.  For  pur¬ 
poses  of  bail,  one  who  rents  and  occupies  part 
of  a  building  as  an  office  has  been  held  a 
householder;  33  How.  Pr.  323.  See  3  Code 
K.  17;  37  Ala.  106;  52  id.  161. 

HOUSEKEEPER.  One  who  occupies  a 
house. 

A  person  who,  under  a  lease,  occupies  every 
room  in  the  house  except  one,  which  is  re¬ 
served  for  his  landlord,  who  pays  all  the 
taxes,  is  not  a  housekeeper ;  1  Chitty,  Bail. 
502.  Nor  is  a  person  a  housekeeper  who 
takes  a  house  which  he  afterwards  undei  lets 
to  another,  whom  the  landlord  refuses  to  ac¬ 
cept  as  his  tenant :  in  this  case  the  underten¬ 
ant  paid  the  taxes,  and  let  to  the  tenant  the 
first  floor  of  the  house,  and  the  rent  was  paid 
for  the  whole  house  to  the  tenant,  who  pai 
it  to  the  landlord.  Id.  note. 

In  order  to  make  the  party  a  housekeeper, 
he  must  be  in  actual  possession  of  the  house  , 
1  Chitty,  Bail.  288 ;  and  must  occupy  a  whole 
house.  See  1  B.  &  C.  178;  2  Term,  406  ; 

3  Petersd.  Abr.  103,  note;  2  Mart.  La.  313. 
See  Householder. 

HOVEL.  A  place  used  by  husbandmen 
to  set  their  ploughs,  carts,  and  other  farming 
utensils,  out  of  the  rain  and  sun ;  Law  a 
Diet.  A  shed;  a  cottage  ;  a  mean  house. 

HOYMAN.  The  master  or  captain  of  a 


as  common  curriers  5 


Iloymen  are  liable 
Story,  Bailm.  §  496. 

HUDE-GELD  ln  Old  English  Law. 

compensation  for  an  assault  ( transgressio 
illata)  upon  a  trespassing  servant  (scrims), 
supposed  to  be  a  mistake  or  misprint  in  Fleta 
for  hinegeld.  I  leta,  lib.  1,  c.  47,  §  20.  Also 
the  price  of  one’s  skin,  or  the  money  paid  by 
a  servant  to  save  himself  from  a  whipping 
Du  Cange.  1 1 


HUE  AND  CRY.  In  Old  English 
Law.  A  pursuit  of  one  who  had  committed 
felony,  by  the  highway. 

The  meaning  of  hue  is  said  to  be  shout ,  from 
the  Saxon  huer ;  but  this  word  also  means  to 
foot ,  and  it  may  be  reasonably  questioned  whether 
the  term  may  not  be  up  foot  and  cry ,  in  other 
words,  run  and  cry  after  the  felon.  We  have  a 
mention  of  hue  and  cry  as  early  as  Edward  I.  ; 
and  by  the  Statute  of  Winchester,  13  Edw.  I., 
“  immediately  upon  •robberies  and  felonies  com¬ 
mitted,  fresh  suit  6hall  be  made  from  town  to 
town,  and  county  to  county,  by  horsemen  and 
footmen,  to  the  seaside.  The  constable  (the 
person  being  described,  etc. )  is  to  call  upon  the 
parishioners  to  assist  him  in  the  pursuit  in  his 
precinct ;  and  to  give  notice  to  the  next  constable, 
who  is  to  do  the  same  as  the  first,  etc.  If  the 
county  will  not  answer  the  bodies  of  the  offend¬ 
ers,  the  whole  hundred  shall  be  answerable  for 
the  robberies  there  committed,  etc.”  A  person 
engaged  in  the  hue  and  cry  apprehending  a  felon 
was,  on  the  felon’s  conviction,  entitled  to  forty 
pounds,  on  a  certificate  of  the  judge  or  justice 
before  whom  there  was  conviction,  as  well  as  to 
the  felon’s  horse,  furniture,  arms,  money,  and 
other  goods  taken  with  him,  subject  to  the  rights 
of  other  persons  therein;  Wood,  Int.  370-373. 
See  2  Hale,  PI.  Cr.  100. 


HUEBRA.  In  Spanish  Law.  An  acre 
'  land,  or  as  much  as  can  be  ploughed  in  a 
iy  by  two  oxen ;  2  White,  Recop.  49. 
HUISSIER.  An  usher  of  the  court.  An 
ficer  who  serves  process. 

In  France,  an  officer  of  this  name  performs 
anv  of  the  duties  of  an  English  sheriff  or  con- 
able.  In  Canada  there  may  be  many  huissiers 
each  county,  whose  acts  are  independent  of 
ch  other,  while  there  can  be  but  one  sheriff, 
ho  is  presumed  cognizant  of  the  acts  of  his 
Dominates.  The  Freuch  hmssier  certifies  bis 
ocess  ;  the  Canadian  merely  serves  what  is  put 
to  his  hands. 

HUNDRED.  In  English  Law.  A  <hv>- 

dii  of  a  county,  which  some  make  to  have 
io-inally  consisted  of  one  hundred  hides  of 
S,  others  of  ten  tithings,  or  one  hundred 

Tt  differed  in  size  in  different  parts  of  Eng- 
nd  1  Steph.  Com.  122.  In  many  cases, 
hen  an  o«Loe  is  committed  m*m  s  tan 

miis&svs!e2m‘»as  j.TObably  by 

'  Egbert,  nrW.  “?“”b“0ITOwed  from  the 
*  at,CTJ  Sre’it  waAnown  to  the  Franks, 

ee  Charlemagne  Gapit.  I.  S,  c-  iU- 
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It  had  a  court  attached  to  it,  called  the 
hundred  court,  or  hundred  lagh,  like  a  court 
baron,  except  in  its  larger  territorial  jurisdic¬ 
tion.  It  was  governed  by  the  hundredary 
(liundredarius)  ;  9  Co.  25.  The  jurisdiction 
of  this  court  has  devolved  upon  the  county 
courts.  Jacob,  Law  Diet. ;  Du  Cange.  Hun¬ 
dred-penny  was  a  tax  collected  from  the  hun¬ 
dred  by  its  lord  or  by  the  sheriff.  Hundred- 
setena  signified  the  dwellers  in  the  hundred  ; 
Charta  Edg.  Reg.  Mon.  Angl.  to.  1,  p.  16. 

HUNDRED  COURT.  An  inferior  court, 
long  obsolete,  and  practically  abolished  by  the 
County  Courts  Act  of  1867,  sec.  28,  whose 
jurisdiction  extended  to  the  whole  territory 
embraced  in  a  hundred.  They  were  courts 
not  of  record ;  the  freeholders  were  the 
judges :  they  were  held  before  the  steward  of 
the  manor  as  register ;  and  they  resembled 
courts  baron  in  all  respects  except  in  their 
territorial  jurisdiction  ;  3  Bla.  Com.  34,  35.  ; 

HUNDRED  GEMOTE.  An  assembly 
among  the  Saxons  of  the  freeholders  of  "a 
hundred. 

It  met  twelve  times  in  the  year,  originally; 
though  subsequently  its  meetings  became  less 
frequent. 

It  had  an  extensive  jurisdiction,  both  civil 
and  criminal,  and  was  the  predecessor  of  the 
county  court  and  sheriff’s  tourn,  and  pos¬ 
sessed  very  similar  powers ;  Spelman,  Gloss. 
Hundredum ;  1  Reeve,  Hist.  Eng.  Law,  7. 

HUNDRED  LAGH  (Sax.).  Liability  to 
attend  the  hundred  court;  Spelman,  Gloss. 
See  Cowel ;  Blount. 

HUNDRED  ARY  (hundred  arius ).  The 
chief  magistrate  of  a  hundred  ;  Du  Cange. 

HUNDREDORS.  The  inhabitants  of  a 
hundred,  who,  by  several  statutes,  are  held  to 
be  liable,  in  the  cases  therein  specified,  to 
make  good  the  loss  sustained  by  persons  within 
the  hundred  by  robbery  or  other  violence, 
therein  also  specified.  The  principal  of  these 
statutes  are  13  Edw.  I.  st.  2,  c.  1,  s.  4  ;  28 
Edw.  III.  c.  11  ;  27  Eliz.  c.  13  ;  29  Car.  II. 
c.  7 ;  8  Geo.  II.  c.  16 ;  22  Geo.  II.  c.  24. 

Persons  serving  on  juries,  or  fir  to  be  em¬ 
panelled  thereon,  dwelling  within  the  hun¬ 
dred  where  the  land  in  question  lies.  35  Hen. 
^  HI.  c.  6.  And  some  such  were  necessarily 
on  every  panel  till  the  4  &  5  Anne,  c.  16.  4 
Steph.  Com.  370.  Him  that  had  the  juris¬ 
diction  of  the  hundred.  The  bailiff  of  the 
hundred.  Horne,  Mirr.  of  Just.  lib.  1 :  Jacob 
Law  Diet. 

HUNGER.  The  desire  to  eat.  Hunger 
is  no  excuse  for  larceny  ;  1  Hale,  PI.  Cr.  54  • 
4  Bla.  Com.  31. 

When  a  person  has  died,  and  it  is  suspected  be 
has  been  starved  to  death,  an  examination  of  his 
body  ous:ht  to  be  made,  to  ascertain  whether  or 
not  he  died  of  hunger.  The  signs  which  usually 
attend  death  from  hunger  are  the  following.  The 
body  is  much  emaciated,  and  a  fetid  acrid  odor 
exhales  from  it,  although  death  may  have  been 
very  recent.  The  eyes  are  red  and  open, — which 
is  not  usual  in  cases  of  death  from  other  causes. 


The  tongue  and  throat  are  dry,  even  to  aridity 
and  the  6tomach  and  intestines  are  contracted 
and  empty.  The  gall-bladder  is  pressed  with 
bile,  and  this  fluid  is  found  scattered  over  the 
stomach  aud  intestines,  so  as  to  tinge  them  very 
extensively.  The  lungs  are  withered ;  but  all  the 
other  organs  are  generally  in  a  healthv  state.  The 
bloodvessels  are  usually  empty  ;  2  Foder6,  276  • 
3  id.  231 ;  2  Beck.  Med.  Jur.  52.  See  Eunoin’ 
Dial.  2,  §  47,  pp.  142,  384,  note. 


HUNTING.  The  act  of  pursuing  and 
taking  wild  animals  ;  the  chase. 

The  chase  gives  a  kind  of  title  by  occupancy 
by  which  the  hunter  acquires  a  right  or  pro¬ 
perty^  in  the  game  which  he  captures.  In 
the  United  States  the  right  of  hunting  is  uni¬ 
versal,  and  limited  only  so  far  as  to  "exclude 
hunters  from  committing  injuries  to  private 
property  or  to  the  public — as,  by  shooting  on 

Sublie  roads — or  from  trespassing.  See  F erjs 
^ATURyE ;  Occupancy. 


HURDLE.  In  English  Law.  A  species 
of  sledge,  used  to  draw  traitors  to  execution. 

HUSBAND.  A  man  who  has  a  wife. 

As  to  ft  is  obligations  at  common  laic .  He 
was  bound  to  receive  his  wrife  at  his  home,  and 
to  lurnish  her  with  all  the  necessaries  and  con¬ 
veniences  which  his  fortune  and  rank  enabled 
him  to  do,  and  which  her  situation  required ; 
but  this  did  not  include  such  luxuries  as,  ac¬ 
cording  to  her  fancy,  she  deemed  necessaries. 
See  Cruelty.  He  was  required  to  fulfil  to¬ 
wards  her  his  marital  promise  of  fidelity,  and 
could,  therefore,  have  no  carnal  connection 
with  any  other  woman,  without  a  violation  of 
his  obligations.  As  he  was  bound  to  govern 
his  house  properly,  he  was  liable  for  its  mis- 
government,  and  he  could  be  punished  for 
keeping  a  disorderly  house  even  where  his  wife 
had  the  principal  agency,  and  he  was  liable 
for  her  torts,  as  for  her  slander  or  trespass. 
He  was  liable  also  for  the  wife’s  debts  incurred 
before  coverture,  provided  they  were  recov¬ 
ered  from  him  during  their  joint  lives,  and 
generally,  for  such  as  were  contracted  by  her, 
after  coverture,  f  or  necessaries,  or  by  his  au¬ 
thority,  express  or  implied.  For  her  debts 
contracted  before  coverture,  a  suit  was  required 
to  be  brought  against  both  husband  and  wife. 
If  the  wife  died  before  action  brought,  the 
husband  could  only  be  sued  as  her  adminis¬ 
trator,  and  was  liable  only  to  the  extent  of 
the  assets,  which  he  recovered  in  that  char¬ 
acter.  He  was  presumptively  responsible  for 
her  felonious  acts,  and  could  be  indicted  for 
felonies  committed  by  the  wife  in  his  presence. 
He  could,  however,  introduce  evidence  to  re¬ 
but  the  presumption.  See  Reeve,  Dom.  Rel-  ? 
Parsons,  Story,  Contr. ;  Hill.  Torts  ;  Dwight’s 
Introd.  to  Maine,  Anc.  Law. 

0/  his  rights.  Being  the  head  of  the 
family,  the  husband  had  a  right  to  establish 
himself  wherever  he  pleased,  and  in  this  he 
could  not  be  controlled  by  his  wife  (see  63 
Penn. 450) ;  he  could  manage  his  affairs  in  hi> 
own  way,  buy  and  sell  all  kinds  of  personal 
property,  without  her  control,  and  he  might 
buy  any  real  estate  he  might  deem  proper,  but, 


HUSBAND 


as  the  wife  acquired  a  right  in  the  latter, 


hustings 


could  not  sell 
except  by  her  consent, 


may 
exonerate 


it,  disced  or  i,„;  £* 

—  *  'iii  onstn  1  exP*  essed  in  the  man-  herself  from  g deWfe?  *****  «S 
ner  prescribed  by  the  laws  of  the  state  where  entltled  to  one-half  of  th.  he  accePts>  she  is 

•  ' . TJ  .  '  liable  for  one-half  of  the tT  aUd  becomes 

,S““J  ’  "  of  all  nf  a  The  community 


such  lands  la)'.  Her  personal  property  in 
possession  was  vested  in  him,  and  he  could 
dispose  of  it  as  if  he  had  acquired  it ;  this 
arose  trom  the  principle  that  they  were  con¬ 
sidered  one  person  in  law  ;  2  Bla.  Com.  433  ; 
and  he  was  entitled  to  all  her  property  in 
action,  provided  he  reduced  it  to  possession 
during  her  life;  id.  434.  If  the  wife  died 
before  the  claims  were  collected,  the  husband 
received  them  as  her  administrator,  in  which 
case,  after  payment  of  her  debts,  the  surplus 
belonged  to  him  absolutely.  He  was  also  en¬ 
titled  to  her  chattels  real ,  but  these  vested  in 
him  not  absolutely,  but  sub  modo :  as,  in  the 
case  of  a  lease  for  years,  the  husband  was 
entitled  to  receive  the  rents  and  profits  of  it, 
and  could,  if  he  pleased,  sell,  surrender,  or 
dispose  of  it  during  the  coverture,  and  it  was 
liable  to  be  taken  in  execution  for  his  debts ; 


is  composed,  1, 

separate  property  of  the  husband"^ Tfh0* 
nues  of  the  separate  property of  tC  of  ,the  reve- 
she  permits  her  husband  to  admtafe terH  s  Si” 
and  fof  °n their  reciProcal  iadushy  and’labor  • 
Stl  v  to  t  Pr°P?rty  fCquil'ed  b-v  donations  made 
ww*  1  thi  1}usband  and  wife,  or  by  purchase 
hether  made  in  the  name  ofthe  hushandor  wife  ” 

w»rw>v°+natl0ns  madet0  them  separately  are  the 
sepai  ate  property  of  the  donee.  By  the  marriage 
contract,  the  community  may  be  modified  or 
entirely  excluded ;  in  the  latter  case  the  parties 
bold  their  property  and  its  revenues  as  separate 
and  distinct  as  if  they  were  strangers ;  and  both 
are  bound  to  contribute  to  the  expense  of  the 
marriage,  etc.  The  separate  property  of  the  wife 
is  subdivided  into  dotal  and  extra-dotal,  or  para¬ 
phernal.  There  can  be  no  dotal  property  with¬ 
out  a  marriage  contract ;  dotal  property  is  in¬ 
alienable,  or  extra  commerciurn ,  during  the  mar¬ 
riage,  except  in  a  few  enumerated  cases.  The 
wife  may  sell  her  paraphernal  property,  with  the 


and,  if  he  survived  her,  it  was  to  all  intents  consentof  her  husband  ;  and  in  case  the  husband 


and  purposes  his  own.  In  case  his  wife  sur¬ 
vived  him,  it  was  considered  as  if  it  had  never 
been  transferred  from  her,  and  it  belonged  to 
her  alone.  In  his  wife’s  freehold  estate  he 


receives  the  proceeds  of  such  6ales,  the  wife  has 
a  tacit  or  legal  mortgage  on  all  the  immovable 
property  of  the  husband,  to  secure  the  payment 
of  the  money  which  has  thus  come  into  his  hands. 

Although  the  wife  does  not  lose  her  distinct 


had  a  life  estate  during  the  joint  lives  of  him-  and  separate  legal  existence,  nor  her  property,  by 


self  and  wife ;  and  at  common  law,  when  he 
had  a  child  by  her  who  could  inherit,  he  had 
an  estate  by  the  curtesy.  But  the  rights  of  a 
husband  over  the  wife’s  property  are  very 
much  abridged  in  some  of  the  United  States, 
by  statutes.  See  Married  Woman  ;  Ilusb. 

Marr.  Worn. ;  Bisli.  Mar.  &  D. 

One  of  the  most  striking  differences  between  the 
law  of  Louisiana  and  of  the  other  6tates  of  the 
Union,  where  the  common  law  prevails,  is  with 
regard  to  the  relation  between  husband  and  wife, 
by  the  common  law,  husband  and  wife  are  con¬ 
sidered  as  one  person,  in  the  language  of  Black-  ^  _ r__ 

stone :  u  The  very  being  or  legal  existence  of  the  uor  conjointly 


her  marriage,  yet  she  becomes  subject  to  the 
marital  authority :  hence  in  the  exercise  of  her 
leo-al  rights  she  requires  the  authorization  or  con¬ 
sent  of  the  husband  ;  she,  therefore,  cannot  ap- 
pear  in  a  court  of  justice,  either  as  plaintiff  or 
defendant,  without  the  authority  oi  her  husband , 
nor  can  she  make  contracts  unless  authorized  by 
him  •  but  under  certain  circumstances  she  may 
be  authorized  to  sue  or  enter  into 
competent  court,  in  opposition  to  the  will  oi  the 

“oSof  the  most  Important  rules  for  th‘eprote«- 

..  V,  nf  the  wife  is  that  “she  cannot,  wbetner 
“  “IK t?»  with  wm,  for  debts  cMtt* 


woman  is  suspended  during'  marriage,  or,  at  him  before  or  original  foun- 

least,  is  incorporated  or  consolidated  into  that  of  tm  Consultum  }  ell[canl.  T  igiana  ou  the  sub- 
the  husband.”  By  the  law  of  Louisiana,  no  such  t  iu  0f  the  legislation  u  u.ts  aad  engage- 

flow  from  marriage;  the  parties  ject)  aud  it  applied l  to  all conti ^  haye  always 
two  distinct  persons,  whose  i  lghts  mellts  whatever ,  a  transaction 

--  ^  held  that,  no  matter  m  the  wife  is 

might  be  at  ten  p  .  or  engagement  made 

not  bound  by  any  P  ^  ber  husband,  unless 
jointly  and  several  y  the  consideration  of 

the  creditor  can  s  6Cparate  advantage,  and 

a  ssrfessK  s 

fUAU  Jofcts  entered  into  during 

586.  Housebreaking?  burglar 

HUSBRECE-  E  liBh  Law.  The 

HUSTINGS,  the  lord  mayor 

HUnt-  ..  court  held  beio  principal 

name  ot  a  co  f  London  :  it  «»  1 

and  aldermen  of 


consequences 

continue  to  be  v  _ _ ^ - , 

°f  property  are  not  necessarily  affected  bythe 
relation  in  which  they  stand  to  each  other.  W  hen 
the  marriage  is  not  preceded  by  a  marriage  con¬ 
tract,  all  the  property,  whether  movable  oi 
immovable,  wrhich  the  parties  hold,  continues  to 
belong  to  them,  as  their  separate  estate.  But,  so 
far  as  future  acquisitions  are  concerned,  the  law 
creates  a  community  of  acquets  or  gains  betw  een 
the  husband  and  wife  during  marriage ;  and  tn 
property  thus  acquired  is  called  common  propet  y» 
Although  the  wife  acquires  an  equal  in  teres  in 
the  acquisitions  made  during  the  marriage,  y 
fihe  can  exercise  no  control  in  the  administrate 
disposition  of  the  common  property.  The  nu 
hand  is  the  head  and  master  of  the  community  ; 
^ministers  its  effects,  disposes  of  the  revenue 
which  they  produce,  and  may  alienate  them  > 
aH  onerous  title,  without  the  consent  and  perm*  - 
Jjon  of  his  wife.  La.  Civ.  Code,  art. 

he  can  make  no  conveyance  inter  **vos9  ) 
gratuitous  title,  of  the  immovables  of  the  co  - 
unity,  nor  of  the  whole  or  of  a  quota  o 
{Movables,  unless  it  be  for  the  establishment 
be  children  of  the  marriage.”  Ou  the  disa 
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HYPOTHEQUE 


and  supreme  court  of  this  city.  See  Co.  2c 
Inst.  327  ;  St.  Armand,  Hist.  Essay  on  the 
Legisl.  Power  of  England,  75. 

The  place  of  meeting  to  choose  a  member 
of  parliament. 

The  term  is  used  in  Canadian  as  well  as  Eng¬ 
lish  law.  Formerly  the  manner  of  conducting  an 
election  in  Canada  aud  England  for  a  member  of 
the  legislative  body  was  substantially  as  follows. 
Upon  warrant  from  the  proper  officer,  a  writ  issued 
from  the  clerk  of  the  crown  in  chancery,  direct¬ 
ed  to  the  sheriff,  registrar,  or  other  returning 
officer  of  the  electoral  division.  He  thereupon 
issued  and  posted  in  public  places  a  proclamation 
appointing  a  day,  place,  and  hour  for  his  holding 
an  election,  and  also  fixing  a  day  when  a  poll 
would  be  opened,  if  one  were  demanded  and 
granted.  The  first  day  was  called  nomination 
day.  On  this  day  he  proceeded  to  the  hustings, 
which  were  in  the  open  air  and  accessible  to  all 
the  voters,  proclaimed  the  purpose  of  the  elec¬ 
tion,  and  called  upon  the  electors  present  to 
name  the  person  they  required  to  represent  them. 
The  electors  then  made  a  show  of  hands,  which 
might  result  in  an  election,  or  a  poll  might  be 
demanded  by  a  candidate  or  by  any  elector.  On 
such  demand,  a  poll  was  opened  in  each  town¬ 
ship,  ward,  or  parish  of  the  election  district,  at 
the  places  prescribed  by  statute.  Now,  however, 
by  statute  35  &  36  Viet.  ch.  33,  the  votes  are 
given  by  ballot  in  accordance  with  certain  fixed 
rules. 


HYDROMETER.  An  instrument  for 
measuring  the  density  of  ilaids :  being  im¬ 
mersed  in  fluids,  as  in  water,  brine,  beer, 
brandy,  etc.,  it  determines  the  proportion  of 
their  density,  or  their  specific  gravity,  and 
thence  their  quality.  See  Act  of  Conjrr.  Jan. 
12,  1825,  3  Story,  Laws,  1976. 

HYPOBOLUM  (Lat.).  In  Civil  Law. 

1  lie  name  of  the  bequest  or  legacy  given  bv 
the  husband  to  his  wife,  at  his  death,  above  her 
dowry.  Tech.  Diet. 


HYPOTHECATION.  A  right  which 
ci  editor  has  over  a  thing  belonging  to  anotln 
and  which  consists  in  a  power  to  cause  it 
be  sold,  in  order  to  be  paid  his  claim  out 
the  proceeds. 

There  are  two  species  of  hypothecation  o 
called  Pledge,  pignus,  aud  the  other  properly  d 
nominated  hypothecation.  Pledge  is  that  speei 
of  h\ pothecation  which  is  contracted  by  the  d 
In  cry  by  the  debtor  to  the  creditor  of  the  tin’i 
hypothecated.  Ilyiwthecatiori^pro^erly 
s  that  which  is  contracted  without  deUw? 
the  thing  hypothecated  ;  2  Bell,  Com.  25  * 

In  the  common  law,  cases  of  hypothecation 
the  strict  sense  of  the  civil  law  thaUs  of  .  J 
ol  a  chattel  without  possession  by  the  pled*™ 
are  scarcely  to  be  found  ;  cases  of  bottom i  v  bon 
and  claims  for  seamen  s  wages  against  ships  a 


the  nearest  approach  to  it;  but  these  are  liens 
and  privileges,  rather  than  hypothecations ;  8tory 
Bailm.  §  288.  It  6eems  that  chattels  not  in  ex¬ 
istence,  though  they  cannot  be  pledged,  can  be 
hypothecated,  so  that  the  lien  will  attach  as  soon 
as  the  chattel  has  been  produced  ;  14  Pick.  497. 

In  Scotland  hypothec  is  the  landlord’s  right,  in¬ 
dependently  of  any  stipulation,  over  the  crop  and 
stocking  of  his  tenant,  giving  the  landlord  a  se¬ 
curity  over  the  crop  of  each  year  for  the  rent  of 
that  year ;  Bell. 


Conventional  hypothecations  are  those  which 
arise  by  agreement  of  the  parties.  Dio*  20 
1.  5. 

General  hypothecations  are  those  by  which 
the  debtor  hypothecates  to  his  creditors  all  his 
estate  which  he  has  or  may  have. 

Leyal  hypothecations  are  those  which  arise 
without  any  contract  therefor  between  the 
parties,  expressed  or  implied. 

Special  hypothecations  are  hypothecations 
of  a  particular  estate. 

Tacit  hypothecations  are  such  as  the  law 
gives  in  certain  cases,  without  the  consent  of 
the  parties,  to  secure  the  creditor.  They  are 
a  species  of  legal  hypothecation. 

Thus,  the  public  treasury  has  a  lien  over  the 
property  of  public  debtors;  Code,  8.  15.  1. 
1  he  landlord  has  a  lien  on  the  goods  in  the 
house  leased,  for  the  payment  of  his  rent ; 
Dig.  20.  2.  2;  Code,  8.  15.  7.  The  builder 
has  a  lien,  for  his  bill,  on  the  house  he  has 
built;  Dig.  20.  1.  The  pupil  has  a  lien  on 
* “e  property  of  the  guardian  for  the  balance 
of  Ins  account;  Dig.  46.  6.  22;  Code,  5.37. 
20.  I  here  is  hypothecation  of  the  goods  of 
a  testator  for  the  security  of  the  legacy ; 
Code,  6.  43.  1.  b  :  1 

See,  generally,  Pothier,  de  PHyp.;  Pothier, 
Mar.  Contr.  145,  n.  26  ;  Merlin,  Expert. ;  2 
lirown,  Civ.  Law,  195;  Abbott,  Shipping; 
Parsons,  Mar.  Law.  ° 


jj  HYPOTHEQUE.  In  French  Law. 

14)  pothecation ;  the  right  acquired  by  the 
creditor  over  the  immovable  property  which 
ms  been  assigned  to  him  by  his  debtor  as 
security  for  his  debt,  although  he  be  not 
placed  in  possession  of  it. 


‘  t  lus.  corresponds  to  the  mortgage  of  real 
P  English  law,  and  is  a  real  charge, 

)  owing  the  property  into  whosesoever  hands 
It  may  be  ligale,  as  in  the  ease  of 
the  charge  which  the  state  lias  over  the  lands  of 
nvor  fK°Unta^6’  or  wbieh  a  married  woman  has 
°fe  *1(:r  husband  ;  judiciare ,  w  hen  it  is 
the  result  of  a  judgment  of  a  court  of  justice; 

when  U  is  the  result  of  an 
agreement  of  the  parties.  Brow  n. 


I.  0.  u. 
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IDENTITY 


I. 


I.  0.  TJ.  In  Common  Law.  A  memo¬ 
randum  of  debt  in  use  among  merchants.  It 
is  not  a  promissory  note,  as  it  contains  no 
direct  promise  to  pay  ;  4  Carr.  &  P.  324 ;  1 
Mann.  &  G.  46 ;  1  C.  B.  543 ;  1  Esp.  426  ; 
Parsons,  Bills  &  Notes;  but  if  words  are 
superadded  to  the  acknowledgment  from 
■which  an  intention  to  accompany  it  with  tin 
engagement  to  pay  may  be  gathered,  it  will 
be  construed  as  a  promissory  note  ;  1  Daniel, 
Neg.  Inst.  33. 

IBIDEM  (Lat.).  The  same.  The  same 
book  or  place.  The  same  subject.  See  AB¬ 
BREVIATIONS,  lb .,  Id. 

ICE. 

Ice  formed  in  a  stream  not  navigable  is  part 
of  the  realty,  and  belongs  to  the  owner  ol  the 
bed  of  the  stream,  who  has  a  right  to  prevent  its 
removal ;  33  Ind.  402 ;  but  see,  contra,  41  Mich. 
318,  where  it  is  said  that  the  ephemeral  charac¬ 
ter  of  ice  renders  it  incapable  of  any  permanent 
or  beneficial  use  as  part  oi  the  soil  ,  and  ^ 
a  sale  of  ice  ready  formed,  as  a  distinc  ' 

ditv,  should  be  held  a  sale  of  personal  y  go 

in  the  water  or  out  of  the  water.  Se,>« 
Am.  Rep.  160,  note.  The  right  of  taking -  to* 

either  for  use  or  sale  from  a  pond  wWch  is  a  pub 

lie  water,  is  a  public  right  which  may  bee*^ 
cised  by  any  citizen  who  ca“  °k  lands  Gf  other 
pond  without  trespassing  on  Bering  with  their 
persons,  or  unreasonably  mte  ^  o 
rights;  7  All.  158. 

ICTUS  ORBIS  ore8“u- 

Jurisprudence.  A  ma  ^  ^  skIn. 
mg  ;  any  hurt  without  =  l6  caiied  a 

When  the  skin  to  eat*™ 2,  c.  5  and  24. 

wound.  Bracton,  lib.  >  judical  authors  in  the 
Ictus  is  often  usC^J applied  to  the  pulsation 
6euse  of  percussus.  external  lesion  o. 

b^j^produce^by 

IfTus el  VVjStSSf**  :  ***“ 

IDAHO.  One  0 

United  States.  ag  follows :  Beginning 

P  Its  boundaries  Jdle  cbaune  of  Oregon 
at  a  point  m  rtliern  wlnJ  down  the 

River,  where  the J  theQ  followmK  lte 

sS»  » Ck»r  f*“r 

channel  of  the  foriy.nlnth  par- 

the  mouth  ot  due  north  to  a]0ng  that  paral- 
■Rlver;  thence  tbeDce  eat  »  ion<ritude  west 

Sel  of  »atim?ty-ni«th  along  that  degree 

lei  to  the  thj  ?  thence  so  U  ^.ttcr  Root  Moun- 
Gf  ’W ashinff  to  tbe  crest  along  tbe  crest  of  the 
of  longitud  8outhW'  '  lt8  intersection  with 
tains  ;  the  Mountains  ce  eouthward  along 
Bitter  Boo  Mountains,  Mountaln8  to  the  thirty- 
the  Boftf  the  gjtude  west  of  Washington  ; 
the  degree  of  WJ  dejfree  of  longitude  to 
fourth  poUtn  (1f  north  latitude  ;  thence 

t,lC,lvhrty-e‘eC‘?“' t  narallel,  to  the  eastern  boundary 
ttionC  thfs  Oj.cgon .  thence  north,  along  that 
of  the  state 


boundary,  to  the  place  of  beginning.  R.  S.  of 
U.  S.  §  1902.  This  territory  was  formerly  a  por¬ 
tion  of  Dakotah,  but  was  erected  into  a  separate 
territory  by  the  act  of  March  3,  1863,  R.  S. 
§  1902.  The  provisions  of  the  Organic  Act  are 
substantially  the  same  as  those  governing  New 
Mexico.  See  New  Mexico.  See,  for  provisions 
affecting  all  the  territories,  R.  S.  §  1839-1895. 

IDEM  SONANS  (Lat.).  Sounding  the 
same. 

In  pleadings,  when  a  name  which  it  is  ma¬ 
terial  to  state  is  wrongly  spelled,  yet  if  it  be 
idem  sonans  with  that  proved,  it  is  sufficient: 
as,  Segrace  for  Seagrave ,  2  Strange,  889 ; 
Whynyard  for  1  Vinyard,  Russ.  &  R.  412; 
Benedetto  for  Beneditto,  2  Taunt.  401 ;  Keen 
for  Keene,  Thach.  Crim.  Cas.  Mass.  67  ;  Dca- 
dema  for  Diadema,  2  Ired.  No.  C.  346  ;  Nut- 
son  lor  Hudson,  7  Miss.  142;  Coonrad  tor 
Conrad,  8  Miss.  291.  The  rule  seems  to  be 
that  if  names  may  be  sounded  alike  without 
doin<r  violence  to  the  power  of  letters  found 
in  the  various  orthography,  the  variance  is 
immaterial ;  27  Tex.  App.  30;  1  Wliart. 

Cr.  L.  309  ;  1  Bish.  Cr.  Proc.  §  688 ;  28 
Aiii  Rep.  435.  Whether  or  not  the  names 

i T',S  -—to*  55*30  1  d-. 

n  ^  p.ia  9S1  See  5  Aik.  7J,  o  .Aia. 

""  Q79  See,  also,  Russ.  &  R.  Crim.  Cas. 
41*9  2  Taunt.  401.  In  the  following  cases 

V  "  ’  r;..nces  there  mentioned  were  declared 

fjffital  BnsS.  &  R.  351  ;  10  East,  83;  5 
Ta^t  14  5  Baldw.  83;  2  Cr.  &  M.  189;  6 
ia.u“  o.  i  Chitty,  Bail.  659.  See,  gener- 


285  ;  4  Cow.  148;  3  Stark.  Ev.  §  1678. 

IDENTITATE  NOMINIS  (Lat.).  In 
English  Law.  The  name  of  a  writ  which 
lay  l'or  a  person  taken  upon  a  capias  or  exi¬ 
gent,  and  committed  to  prison,  for  another 
man' of  the  same  name  :  this  writ  directs  the 
sheriff  to  inquire  whether  he  he  the  person 
against  whom  the  action  was  brought,  and  if 
not,  then  to  discharge  him  ;  Fitzli.  N.  B. 
267.  In  practice,  a  party  in  this  condition 
would  bo  relieved  by  habeas  corpus. 

IDENTITY.  Sameness.  In  cases  of  lar¬ 
ceny,  trover,  and  replevin,  the  things  in  ques¬ 
tion  must  be  identified ;  4  Bla.  Com.  396. 
So,  too,  the  identity  of  articles  taken  or  in¬ 
jured  must  be  proved  in  all  indictments  where 
taking  property  is  the  gist  ot  the  offence,  and 
in  actions  of  tort  for  damage  to  specific  pro¬ 
perty.  Many  other  cases  occur  in  which 
identity  must  bo  proved  in  regard  either  to  per¬ 
sons  or  things.  The  question  is  sometimes 
one  of  great  practical  difficulty,  as  in  case  of 
the  death  of  strangers,  reappearance  after  a 

lon<*  absence,  and  the  like.  See  lvj  an,  Med. 
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Jur.  301  ;  1  Beck,  Med.  Jur.  509 ;  1  Hall, 
Am.  L.  J.  70;  6  C.  &  P.  677  ;  1  Cr.  &  M. 
730;  1  Hagg.  Cons.  180;  Shelf.  Marr.  &  D. 
226  ;  Best,  Pres.  App.  Case  4 ;  88  111.  498 ; 
Wills,  Cire.  Ev.  143  et  seq. ;  4  Bla.  Com. 
396 ;  4  Steph.  Com.  468. 

IDES  (Lat.).  In  Civil  Law.  A  day  in 
the  month  from  which  the  computation  of 
days  was  made. 

The  divisions  of  months  adopted  among  the 
Romans  were  as  follows.  The  calends  occurred 
on  the  first  day  of  every  month,  and  were  dis¬ 
tinguished  by  adding  the  name  of  the  month  : 
as, calendis  Januarii ,  the  first  of  January.  The 
nones  occurred  on  the  fifth  of  each  month,  with 
the  exception  of  March,  July,  October,  and  May, 
in  which  months  they  occurred  on  the  seventh. 
The  ides  occurred  always  on  the  ninth  day  after 
the  nones,  thus  dividing  the  month  equally.  In 
fact  the  ides  would  seem  to  have  been  the  primal 
division,  occurring  in  the  middle  of  the  month, 
nearly.  Other  days  than  the  three  designated 
were  indicated  by  the  number  of  days  which 
would  elapse  before  the  next  succeeding  point  of 
division.  Thus,  the  second  of  April  is  the 
quarto  nonas  Aprilis ;  the  second  of  March,  the 
sexto  nonas  Martii ;  the  eighth  of  March,  octavius 
idus  Martii ;  the  eighth  of  April,  sextus  idus 
Aprilis  ;  the  sixteenth  of  March,  decimus  sejrti- 
mns  cale?idis  Apriiis. 

This  system  is  still  used  in  some  chanceries  in 
Europe  ;  and  we  therefore  give  the  following 


Table  of  the  Calends ,  Nones ,  and  Ides . 


Jan.,  Aug., 
Doc., 

31  days. 

March,  May, 
July,  Oct., 
31  days. 

April,  June, 
Sept.,  Nov., 
30  days. 

Feb.  28, 
bissextile, 
29  days. 

1 

Calendis 

Calendis 

Calendis 

Calendis 

2 

4  Nonas 

6  Nonas 

4  Nonas 

4  Nonas 

3 

3  Nonas 

5  Nonas 

3  Nonas 

3  Nonas 

4 

Prid.  Non. 

4  Nonas 

Prid.  Non. 

Prid.  Non. 

5 

Nonis 

3  Nonas 

Nonis 

Nonis 

6 

8  Idus 

Prid.  Non. 

S  Idus 

8  Idus 

7 

7  Idus 

Nonis 

7  Idus 

7  Idus 

8 

6  Idus 

S  Idus 

6  Idus 

6  Idus 

9 

5  Idus 

7  Idus 

5  Idus 

5  Idus 

10 

4  Idus 

6  Idus 

4  Idus 

4  Idus 

11 

3  Idus 

5  Idus 

3  Idus 

3  Idus 

12 

Prid.  Idus 

4  Idus 

Prid.  Idus 

Prid.  Idus 

13 

Idibus 

3  Idus 

Idibus 

Idibus 

14 

19  Cai. 

Prid.  Idus 

18  Cal. 

16  Cal. 

13 

1  IS  Cal. 

Idibus 

17  Cal. 

15  Cal. 

16 

17  Cal. 

17  Cal. 

16  Cal. 

14  Cal. 

17 

.  16  Cal. 

16  Cal. 

15  Cal. 

13  Cal. 

IS 

15  Cal. 

15  Cal. 

14  Cal. 

12  Cal. 

19 

14  Cal. 

14  Cal. 

13  Cal. 

11  Cal. 

20 

13  Cal. 

13  Cal. 

12  Cal. 

10  Cal. 

21 

12  Cal. 

12  Cal. 

11  Cal. 

9  Cal. 

22 

11  Cai. 

11  Cal. 

10  Cal. 

8  Cal. 

23 

10  Cal. 

10  Cal. 

9  Cal. 

7  Cal. 

24 

9  Cal. 

9  Cal. 

8  Cal. 

6  Cal.l 

25 

8  Cal. 

8  Cal. 

7  Cal. 

5  Cal. 

26 

7  Cal. 

7  Cal 

6  Cal. 

4  Cal. 

27 

6  Cal. 

6  Cal. 

5  Cal. 

3  Cal. 

2S 

5  Cai. 

5  Cal. 

4  Cal. 

Prid.  Cal. 

29  i 

4  Cal. 

4  Cal. 

3  Cal. 

30 

3  Cal. 

3  Cal. 

Prid.  Cal. 

31 

Prid.  Cal. 

Prid.  Cal. 

IDIOCHIRA  (from  Gr.  i8io$,  private,  and 
*np,  hand).  In  Civil  Law.  An  instrument 
privately  executed,  as  distinguished  from  one 
publicly  executed.  Vicat,  Voc.  Jur. 

IDIOCY.  In  Medical  Jurisprudence. 

A  form  of  insanity,  resulting  either  from  eon- 

Mf  February  is  bissextile,  Sexto  Calendas  (6  Cal  ) 
J*  con  a  ted  twice,  viz.,  for  the  24th  and  2oth  of  the 
“tonth.  lienee  the  word  bissextile . 


genital  defect,  or  some  obstacle  to  the  de¬ 
velopment  of  the  faculties  in  infancy. 

It  always  implies  some  defect  or  disease  of  the 
brain,  which  is  generally  smaller  than  the  stand¬ 
ard  size  and  irregular  in  its  shape  and  propor¬ 
tions.  Occasionally  the  head  is  unnaturally 
large,  being  distended  by  water.  The  senses 
are  very  imperfect  at  best,  and  one  or  more  are 
often  entirely  wanting.  None  can  articulate 
more  than  a  few  words  ;  while  many  utter  only 
cries  or  muttered  sounds.  Some  make  known 
their  wants  by  signs  or  sounds  which  are  intel¬ 
ligible  to  those  who  have  charge  of  them.  The 
head,  the  features,  the  expression,  the  move¬ 
ments, — all  convey  the  idea  of  extreme  mental 
deficiency.  The  reflective  faculties  are  entirely 
wanting,  whereby  they  are  utterly  incapable  of 
any  effort  of  reasoning.  The  perceptive  facul¬ 
ties  exist  in  a  very  limited  degree,  and  hence 
they  are  rendered  capable  of  being  improved 
somewhat  by  education,  and  redeemed,  in  6ome 
measure,  from  their  brutish  condition.  They  have 
been  led  into  habits  of  propriety  and  decency, 
have  been  taught  6ome  of  the  elements  of  learn¬ 
ing,  and  have  learned  some  of  the  coarser  indus¬ 
trial  occupations.  The  moral  sentiments,  6uch 
as  self-esteem,  love  of  approbation,  veneration, 
benevolence,  are  not  unfrequently  manifested ; 
while  some  propensities,  such  as  cunning,  de¬ 
structiveness,  sexual  impulse,  are  particularly 
active. 

In  some  parts  of  Europe  a  form  of  idiocy  pre¬ 
vails  endemieally,  called  cretinism.  It  is  asso¬ 
ciated  with  disease  or  defective  development  of 
other  organs  besides  the  head.  Cretins  are  short 
in  stature,  their  limbs  are  attenuated,  the  belly 
tumid,  and  the  neck  thick.  The  muscular  sys¬ 
tem  is  feeble,  and  their  voluntary  movements 
restrained  and  undecided.  The  power  of  lan¬ 
guage  is  very  imperfect,  if  not  entirely  wanting. 
In  the  least  Regraded  forms  of  this  disease,  the 
perceptive  powers  may  be  somew  hat  developed, 
and  the  individual  may  evince  some  talent  at 
music  or  construction.  In  Switzerland  they 
make  parts  of  w  atches.  Unlike  idiocy,  cretinism 
is  not  congenital,  but  is  gradually  developed  in 
the  earty  years  of  childhood.  It  is  owing  chiefly 
to  atmospherical  causes,  and  is  transmitted  from 
one  generation  to  another. 

Both  idiocy  and  cretinism  exhibit  various  de¬ 
grees  of  mental  deficiency,  but  they  never  ap¬ 
proximate  to  any  description  of  men  supposed  to 
be  rational,  nor  can  any  amount  of  education 
efface  the  chasm  which  separates  them  from  their 
better-endow'ed  fellowr-men.  The  older  law- 
writers,  w7hose  observation  of  mental  manifesta¬ 
tions  was  not  very  profound,  thought  it  neces¬ 
sary  to  have  some  test  of  idiocy  ;  and  according!} , 
Fitzherbert  says,  if  he  have  sufficient  uuaei- 
standing  to  know  and  understand  his  letters,  am 
to  read  by  teaching  or  information,  he  is  not  an 
idiot.  Natura  Brcvium,  5S3.  Again,  he  sa)6, 
man  is  not  an  idiot  if  he  hath  any  glimmering: c 
reason,  so  that  he  can  tell  his  parents,  his  age> 
the  like  common  matters.  The  inference  was, 
doubt,  that  such  a  man  is  responsible  lo 
criminal  acts.  At  the  present  day,  such  an 
would  not  be  entertained  for  a  n ‘  - 

wre  aw’are  of  any  case  on  record  of  an  idiot 
ins:  capital  punishment.  Of  course,  t  3  ,g 
totally  incapable  of  any  civil  acts;  bu  ^ 

country — in  some  of  the  states,  at  h>a6  • 

would  not  be  debarred  from  exercising  t 
of  suffrage.  See  Insanity.  * 

IDIOT.  A  person  who  has  been  wj  ^ 
understanding  from  his  nativity,  a,,<  ,  ^ 

the  law,  therefore,  presumes  never  1  . 

|  attain  any.  Shelf.  Lun.  2. 


IDIOT  A  INQUIRENDO 


It  is  an  imbecility  or  sterility  of  mind  and 
not  a  perversion  of  the  understanding  •  Ch itt» 
Med.  Jur.  327,  note  s,  345;  1  Rug  Cr  6- 
Bacon,  Abr.  Idiot  (A)  ;  Brooke,  Abr  •  Pn’ 
Litt.  246,  247  ;  3  Mod.  44;  l'Vern.'ie-  4 
Co.  126 ;  1  Bla.  Com.  302.  When  a  man 
cannot  count  or  number  twenty,  nor  tell  his 
father’s  or  mother’s  name,  nor  how  old  he  is 
having  been  frequently  told  of  it,  it  is  a  fair 
presumption  that  he  is  devoid  of  understand¬ 
ing;  Fitzh.  N.  B.  233.  See  1  Dow,  P.  Cas" 
N.  s.  392;  3  Bligh,  n.  s.  1.  Persons  born 
deaf,  dumb,  and  blind  are  presumed  to  be 
idiots ;  for,  the  senses  being  the  only  inlets  of 
knowledge,  and  these,  the  most  important  of 
them,  being  closed,  all  ideas  and  associations 
belonging  to  them  are  totally  excluded  from 
their  minds;  Co.  Litt.  42;  Shelf.  Lun.  3. 
But  this  is  a  mere  presumption,  which,  like 
most  others,  may  be  rebutted  ;  and  doubtless 
a  person  born  deaf,  dumb,  and  blind,  who 
could  be  taught  to  read  and  write,  would  not 
be  considered  an  idiot.  A  remarkable  in¬ 
stance  of  such  a  one  may  be  found  in  the 
person  of  Laura  Bridgman,  who  has  been 
taught  how  to  converse,  and  even  to  write. 
See  Locke,  Hum.  Und.  b.  2,  c.  11,  §§  12,  13  ; 


made 


Aylitfe,  Pand.  234;  4  Comyns,  Dig.  610;  8 
id.  644. 

Idiots  are  incapable  of  committing  crimes, 
or  entering  into  contracts.  They  cannot,  of 
course,  make  a  will ;  but  they  may  acquire 
property  by  descent. 

See,  generally,  1  Dow,  P.  Cas.  n.  s.  392 ; 
3  Bligh,  1;  19  Ves.  286,  352,  353;  Story, 
Parsons,  Contr. 

IDIOTA  INQUIRENDO,  WRIT  DE. 

This  is  the  name  of  an  old  writ  which  directs 
the  sheriff  to  inquire  whether  a  man  be  an 
idiot  or  not.  The  inquisition  is  to  be 
by  a  jury  of  twelve  men.  Fitzh.  N.  B 

IDONEUS  (Lat.).  Sufficient;  fit;  ade¬ 
quate.  He  is  said  to  be  idoneus  homo  who 
hath  these  three  things,  honesty’,  knowledge, 
and  civility ;  and  if  an  officer,  etc.  be  no 
idoneus ,  he  may  be  discharged.  8  Co. 

It  a  clerk  presented  to  a  living  is  not .persona 
idonea ,  which  includes  ability  in  learning, 
honesty  of  conversation,  etc.,  the  bishop  may 
refuse  him.  And  to  a  quare  impedit  brough 
thereon,  “  m  liter  at  nr  a  minus  sufficients  is* 
pood  plea,  without  setting  forth  the  Par  u*‘|  ‘ 
kind  of  learning.”  5  Co.  58  ;  6  id.  ■  i  ' 
2d  Inst.  631;  3  Lev.  311;  1  Show.  88, 
wood,  Inst.  32,  33.  . 

So  of  things:  idonea  quantitas  ;  a 
;  idonea  paries ,  a  wall  sufficicn 

to  bear  the  weight.  :jnneus 

In  Civil  Law.  Rich  ;  solvent :  e.g- 
tutor,  idoneus  debitor.  Calvinus,  -a*- 

IGNIS  JUDICIUM  (Lat.)  *?old  116 
dsh  Law.  The  judicial  trial  by  fire. 

IGNOMINY.  Public  disgrace; 
reproach ;  dishonor.  Ignominy  is  t  ie  PI  ^ 
of  est,^  up  c  1 1n.  See  38  Iowa,  2-u. 

are  ignorant  or 


esteem.  Wolff,  §  145, 

IGNORAMUS  (Lat.  we  are  ^^hich 
Uninformed).  In  Practice.  The  word  whicn 


ignorance 

is  written  on  a  hitTk  " 

find  that  there  is  JU when  they 

thorize  their  find™  1  !?ent  to  un¬ 
said  to  ignore  the 'bill  They  are 

be  thrown  out.  The  urn  UC  r  19  a  so  sa‘fi  t0 
in  English,  the  grand  ffylnd^  now 

Not  found ,  No  bill  or  Xn  }  S\  the  bill» 
Com.  305.  00lU'or'^°  true  bill.  4  Bla. 

umers  but  little  from  error.  They  are  General]  v 
found  together,  and  what  is  said  of  onefs  said  of 


both. 


Essential  ignorance  is  ignorance  in  relation 
to  some  essential  circumstance  so  intimately 
connected  with  the  matter  in  question,  and 
which  so  influences  the  parties  that  it  induces 
them  to  act  in  the  business ;  Pothier,  Vente, 
nn.  3,  4  ;  2  Kent,  367. 

A  on-essential  or  accidental  ignorance  is 
that  which  has  not  of  itself  any  necessary’ 
connection  with  the  business  in  question,  and 
which  is  not  the  true  consideration  for  enter¬ 
ing  into  the  contract. 

Ignorance  of  fact  is  the  want  of  knowledge 
as  to  the  fact  in  question ;  as  if  a  man  marry 
a  married  woman,  supposing  her  unmarried ; 
11  Allen,  23. 

It  is  not  yet  fully  settled,  at  least  in  this  coun¬ 
try,  whether  a  person  who  does  a  criminal  act, 
supposing  it  to  be  lawful  through  ignorance  of 
fact,  can  properly  be  convicted ;  12  Am.  L.  Rev. 
469.  That  such  a  conviction  is  proper  ;  11  Al¬ 
len,  23,  where  a  man  was  convicted  of  adultery, 
in  innocently  marrying  a  woman  wh^e  husband 
u.ac  livino*  •  114  Mass.  566 ;  103  id.  444  ,  ta. 
6  •  124  id?  324  ;  69  Ill.  601 ;  24  Wis.  60 ; 56 i  Mo. 

546.  The  English  law  is  the  same;  U >  & VV. 

fV  AS3  C  30’  Ohio  efil  t 

232-  generally  well  S2 

is  a  defence,  defence  where  a 

is  essential  to  an  o  j^pctable  irrespective  of 
statute  makes  an  can  be  uoconvic- 

guilty  knowledge.  r  burglary,  without 

tion  of  murder,  larc  ,  rea  to  commit  these 
proof  of  the  liquor  to  minors  is  by 

statute  ’  indictable,  the  £f 

5  prance  of  the 

ment,  or  of  anofcer  st-  .  „fe  difference 
fact ;  9  P«*-  W.  o  -  and  ignorance  of 
between  iSn°ra,]f,.  Q[ef  des  Lois  Kom. 
fact,  9  Pick-  '12’7.  »,  Ignore 


knowledge  of  those  m»n  is  pre- 

to  understand,  and 

suined  to  know.  of  the  ]aw  is  no 

The  principle^ fieminem  ls 

defence,  ignorant*  Jq  held  m  the j 
erally  recSted  of  illegal  voting 

woman  con  )  t  6he  believe 
o  defence  tin  T>lAtch.  200  ,  «*• 


a  defence  Blatch 

right  to  vote  ,  u 


case  of  a 
ho  set  up 

she  had  a  legal 

•4 ;  57  Barb. 
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625  ;  so  in  an  indictment  for  adultery,  where  de¬ 
fendant  erroneously  believed  6he  had  been  legally 
divorced  ;  65  Me.  80  ;  60  in  the  conviction  of  a 
man  for  polygamy,  who,  knowing  that  his  wife 
was  living,  married  again  in  Utah,  and  set  up 
the  Mormon  doctrine  as  a  defence ;  98  U.  S. 
145.  So  a  Jew -may  be  indicted  under  a  state 
law,  for  working  on  Sunday  ;  122  Mass.  40. 

An  elector’s  ignorance  of  a  law  disqualifying 
a  candidate  at  an  election,  does  not  make  his 
vote  a  nullity ;  he  must  have  knowledge  both  of 
the  law  and  the  fact  which  constitute  the  dis¬ 
qualification  ;  50  N.  Y.  463  ;  L.  R.  3  Q.  B.  629. 

How  far  a  party  is  bound  to  fulfil  a  promise 
to  pay,  upon  a  supposed  liability*,  and  in  ig¬ 
norance  of  the  law,  see  12  East,  38 ;  2  J.  & 
AV.  263  ;  5  Taunt.  143  ;  3  B.  &  C.  280  ;  1 
Johns.  Ch.  512,  516;  6  id.  166;  9  Cow. 
674  ;  4  Mass.  342;  7  id.  452,  488;  9  Pick. 
112;  1  Binn.  27.  And  whether  he  can  be 
relieved  from  a  contract  entered  into  in  ignor¬ 
ance  or  mistake  of  law;  1  Atk.  591 ;  1  V.  & 
B.  23,  30;  1  Ch.  Cas.  84;  2  Vern.  243;  1 
Johns.  Ch.  512 ;  2  id.  51  ;  6  id.  169 ;  1  Pet. 
1;  8  Wheat.  174;  2  Mas.  244,  342;  Mis¬ 
take. 


“  If  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  but  what 
in  equity  and  conscience  he  ought,  he  cannot  re¬ 
cover  it  back  ;  but  where  money  is  paid  under  a 
mistake,  which  there  was  no  ground  to  claim  in 
conscience,  the  party  may  recover  it  back ;  ”  1 
T.  R.  285 ;  15  Am.  Rep.  171, 184. 


Involuntary  ignorance  is  that  which  does 
not  proceed  from  choice,  and  which  cannot 
be  overcome  by  the  use  of  any  means  ol 
knowledge  known  to  a  person  and  within  his 
power:  as,  the  ignorance  of  a  law  which  has 
not  yet  been  promulgated. 

Voluntary  ignorance  exists  when  a  part) 
might,  by  taking  reasonable  pains,  have  ac¬ 
quired  the  necessary  knowledge.  For  exam¬ 
ple,  every  man  might  acquire  a  knowledge  oi 
the  laws  which  have  been  promulgated  ;  Doc¬ 
tor  &  Stud.  1,46;  Plowd.  343. 

See,  generally,  Eden,  Inf.  7; 

Eq.  b.  1,  c.  2,  §  7,  n.  a;  1  Story, 

§  137,  note  1;  Merlin,  R6pert.  ; 

Droit  Rom.  App.  VIII.  387-444; 

P^'1-  1\ C*  26’  P*  92’  DiaL  2>  c-  46,  p 

30.3;  1  Campb.  134;  5  Taunt.  379  ;  2  East 
469  ;  12  id.  38  ;  1  Brown,  Ch.  92  ;  14  Johns 
1  ™et*  1  ?  8  Wheat.  174;  12  Am.  L 
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IGNORE.  To  be  ignorant  of;  Webster, 
Diet.  To  pass  over  as  if  not  in  existence.  A 
grand  jury  are  said  to  ignore  a  bill  when  they 
do  not  find  the  evidence  such  as  to  induce 
them  to  make  a  presentment ;  Brande. 

ILL  FAME.  A  technical  expression, 
which  not  only  means  bad  character  as  (rone- 
rally  understood,  but  applies  to  every  person 
whatever  may  be  his  conduct  and  character  in 
life,  who  visits  bawdy-houses,  gaming-houses 
and  other  places  which  are  of  ill  fame,  l  R0<r’ 
N.  Y.  67;  2  Hill,  N.  Y.  558;  17  Pick.  80  ; 
Avhtlc,  Par.  276  ;  1  Hagg.  Eccl.  720,  767  ; 

l  Hagg.  Cons.  302  ;  2  id.  24  ;  2  Greenl.  Ev. 
§  44. 


The  words  “keeping  a  house  of  ill  fame,  re¬ 
sorted  to  for  the  purposes  of  prostitution  or  lewd¬ 
ness,”  are  employed  in  the  statutes  of  Con¬ 
necticut  and  some  of  the  other  states  to  desig¬ 
nate  the  offence  of  keeping  a  bawdy-house.  The 
common  interpretation  of  the  term  “  house  of 
ill  fame”  is  a6  a  mere  synonym  for  “  bawdy- 
house,”  having  no  reference  to  the  fame  of  the 
place.  Yet,  in  evidence,  some  courts  allow  proof 
of  the  fact  to  be  aided  by  the  fame ;  1  Bish.  Cr 
L.  §  1088 ;  38  Conn.  467. 

ILLEGAL.  Contrary  to  law;  unlawful. 

ILLEGITIMATE.  That  which  is  con¬ 
trary  to  law ;  it  is  usually  applied  to  children 
born  out  of  lawful  wedlock.  25  Alb.  L.  J. 
131. 

ILLE VIABLE.  A  debt  or  duty  that  can¬ 
not  or  ought  not  to  be  levied.  Nihil  set  upon 
a  debt  is  a  mark  for  illeviable. 

ILLICIT.  What  is  unlawful;  what  is 
forbidden  by  the  law. 

This  word  is  frequently  used  in  policies  of 
insurance,  where  the  assured  warrants  against 
illicit  trade.  By  illicit  trade  is  understood 
that  “which  is  made  unlawful  by  the  laws  of 
the  country  to  which  the  object  is  bound. ” 
The  assured,  having  entered  into  this  war¬ 
ranty,  is  required  to  do  no  act  which  will  ex¬ 
pose  the  vessel  to  be  legally  condemned ;  2 
La.  337,  338.  See  Insurance  ;  Warranty. 

ILLICITE.  Unlawfully. 

This  word  has  a  technical  meaning,  and 
is  requisite  in  an  indictment  where  the  act 
charged  is  unlawful :  as,  in  the  case  of  a  riot ; 

2  Hawk.  PL  Cr.  25,  §  96. 

ILLINOIS.  One  of  the  United  States. 

Civil  government  was  organized  under  the  ju¬ 
risdiction  of  the  United  States,  by  the  ordinance 
of  the  Continental  Congress,  in  1787,  the  present 
state  being  then  a  part  of  the  northwestern  ter¬ 
ritory.  In  1800  that  territory  was  divided,  and  a 
territorial  government  was  created  in  the  Indiana 
territory,  including  this  present  state.  In  1809 
the  territory  of  Illinois  was  created,  and  contin¬ 
ued  under  the  same  ordinance  and  the  law6  of 
the  Indiana  territory.  For  a  fuller  statement  of 
the  territorial  history,  see  Ohio. 

In  1818  Illinois  formed  a  constitution  and  was 
admitted  into  the  Union  on  an  equal  footing  with 
the  original  states,  with  the  following  bounda¬ 
ries,  viz.  :  By  the  Ohio  and  Wabash  rivers,  from 
the  mouth  of  the  former  to  a  point  on  the  north¬ 
west  bank  of  the  latter,  where  a  line  due  north 
from  Vincennes  would  6trike  said  bank  ;  thence 
north  to  the  northwest  corner  of  the  state  of  In¬ 
diana  ;  thence  east  with  the  line  of  6aid  state  to 
the  middle  of  Lake  Michigan  ;  thence  north  to 
latitude  42°  30' ;  thence  west  to  the  middle  of 
the  Mississippi  river;  thence  down  the  middle  of 
the  stream  to  the  mouth  of  the  Ohio,  with  juris¬ 
diction  on  the  Ohio,  Wabash,  and  Mississippi 
rivers  with  coterminous  states.  A  second  con¬ 
stitution  went  into  operation  April  1,  1848 ;  and 
a  third,  now  the  fundamental  law  of  the  state, 
August  8,  1870. 

Every  male  citizen  of  the  United  States  twen¬ 
ty-one  years  of  age,  resident  one  year  in  the 
state,  ninety  days  in  the  county,  and  thirty  days 
in  any  election  district,  next  preceding  any  elec¬ 
tion,  shall  be  entitled  to  vote  at  such  election  in 
such  election  district.  Soldiers,  seamen,  and 
marines  stationed  in  the  state  are  excluded  ;  and 
the  general  assembly  may,  by  law,  exclude  per- 
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eons  convicted  of  infamous  crimes  ^ 
is  eligible  to  any  office,  civil  or  military  S°-n 
not  a  citizen  of  the  United  States,  and  wh?h  18 
not  been  one  year  a  resident  of  the  state  Ail 
votes  must  be  by  ballot.  Const.  1870  art  1 
§§  1-7 ;  3  Ill.  414 ;  88  Ill.  500.  ’  art> 


vn. 


The  Legislative  PowER.-This  is  exercised 
by  a  senate  and  house  of  representatives  which 
constitute  the  general  assembly.  ’ 

The  senate  is  composed  of  iifty-one  members 
elected  by  the  people  of  the  senatorial  districts 
(which  are  determined  by  apportionment  everv 
ten  years  beginning  with  1871)  for  the  terra 
of  four  years.  The  senators  at  the  first  session 
were  divided  into  two  classes,  so  that  one  class  are 
elected  every  two  years. 

The  house  consists  of  three  times  the  number 
of  the  members  of  the  senate,  three  representa¬ 
tives  being  elected  in  each  senatorial  district  • 
the  term  of  office  two  years.  Minority  repre¬ 
sentation  is  adopted  in  the  election  of  represen¬ 
tatives. 

A  senator  must  be  twenty-five  years  of  age,  a 
representative  twenty-one ;  each  must  have  been 
for  five  years,  next  preceding  his  election,  a  resi¬ 
dent  of  the  state,  and  two  years  of  the  district 
in  which  he  shall  be  chosen.  Const,  art.  4, 
§§  1-8. 

The  general  assembly  holds  biennial  sessions. 
The  style  of  the  law  is  :  “  Be  it  enacted  by  the 
People  of  the  state  of  Illinois  represented  in  the 
General  Assembly.”  No  act  can  embrace  more 
than  one  subject,  and  that  must  be  expressed  in 
the  title.  All  acts  take  effect  on  Juty  1,  after 
their  passage,  unless  expressly  made  to  take  effect 
prior  thereto  by  the  insertion  of  the  emergency 
clause.  Art.  iv.  §§  11-13;  25  Ill.  181;  80  id. 
323  ;  82  id.  472. 

The  constitution  forbids  the  state  or  any  coun¬ 
ty,  city,  town,  township,  or  other  municipality 
ever  to  become  responsible  for  the  liabilities,  or 
extend  its  credit  in  aid,  of  any  corporation,  asso¬ 
ciation,  or  individual.  §  20;  76  Ill.  432  ;  82  id. 
562 ;  88  id.  302. 

Special  or  local  legislation  is  substantially  pro¬ 
hibited.  §  22 ;  69  Ill.  595  ;  84  id.  590  ;  78  id.  385. 

There  are  important  constitutional  provisions 
concerning  lotteries  and  lottery  tickets  (§27), 
the  extension  of  the  terms  of  public  officers 
(§  28),  the  protection  of  operative  miners  (  §  ) > 
establishment  of  roads  (§  30),  drains  and  ditches 
(§  31),  homestead  and  exemption  laws  (§  >>•*;> 
education  (art,  8,  §§  1-5),  revenue  (art.  9, 
§§  1-12),  corporations  (art.  11,  §§  l-^i  73  II  . 
197;  76  id.  564),  banks  (§§  5-8),  rad  roads 
(§§  9-15)  and  warehouses  (art.  13,  §  §  *-  » 

111.  305).  A  ,  ,  , 

The  general  assembly  cannot  contract  a  e 
exceeding  $250,000,  to  meet  casual  deficits  or 
failures  in  the  revenues  (art.  4,  §  18). 

Tiie  Executive  Power.— The  executive  de¬ 
partment  consists  of  a  governor  lieutenants 
governor,  secretary  of  state,  auditor  o  I 
accouuts,  treasurer,  superintendent  of  I  .  .. 
etruction,  and  attorney-general,  each  * 

office  for  a  term  of  four  years,  except 
surer  who  holds  for  two  years,  and  cannot  d  ^ 
own  successor  (art.  5,  §§  1-2)*  Tie^*tftined 
and  lieutenant-governor  must  each  haw  rg 

the  age  of  thirty  years,  and  been,  for  )  b  e 
next  preceding  his  election,  a  mtize 
United  States  and  of  this  state  (§  5).  ;nf0r- 

The  governor  must,  at  stated  times,  g  . 
Nation  and  recommend  measures  to  Jn  ..r  tt.e 
tare  (§  7)  ;  nominate  and,  by  and  w.t'i 


with 

consent  of’  the  senate,  appoint  all 
Whose  offices  are  established  by  th 
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tution  or  whipn  _ 

fbr°?f  aPP°iut wents yareenoteoth ^  b-  law>  and 
j?r  (§  10);  he  may  SLt  se  Prided 

tions  and  pardons  (( 13  v  L  P?eve8’  c°mmuta- 
sions  convene  the 'genera?  Q!Xtrau,rdinarf ta¬ 
rnations  (§  81  •  is  mm  assembly  by  procla- 

army  and  navy’ of  the  state  in_*;bief  of  the 
shall  be  called  into  the  c  ’  ,xcePt  when  they 
States  (§  15)  and  he  -  G-V1Ce  of  the  United 

l?urn  the  general  assembly  (§  ad- 

the  veto  power  (§16)  ^  '3  J)-  lie  has  also 

A  heutenant-governor  is  chosen  at 
time  and  for  the  same  term  as  the  governor 

andlfth?  m  the/enate  by  virtue  ot  his  offi^ 
nd  if  the  office  of  governor  becomes  vacant  hi 
becomes  governor  (§§  17-18).  1  he 

of  ab  tb?Crfrf  V  f  .^be  executive  department,  and 

at  Si? t  PUl?llC  mstltutions  of  the  state,  must, 
at  least  ten  days  preceding  each  regular  session 
of  the  general  assembly,  severally  report  to  the 
governor,  who  transmits  these  reports  to  the 
general  assembly,  together  with  the  reports  of 
the  judges  of  the  supreme  court  of  the  defects 
in  the  constitution  and  laws ;  and  the  governor 
may  at  any  time  require  information  in  writing 
under  oath  from  such  officers  and  those  of  the 
6tate  institutions  (§  21). 

Tiie  Judicial  Power. — The  judiciary  sys¬ 
tem  is  in  the  main  elective.  The  judicial  powers 
are  vested  in  one  supreme  court,  appellate  courts, 
circuit  courts,  county  courts,  justices  of  the 
peace,  police  magistrates,  and  in  certain  courts 
created  by  law  in  and  for  cities  and  incorpo¬ 
rated  towns  (art.  6,  §  1). 

The  supreme  court  consists  of  seven  judges, 
and  has  original  jurisdiction  in  cases  relating  to 
the  revenue  in  mandamus  and  habeas  corpus  and 
appellate  jurisdiction  in  other  cases.  One  of  the 
judges  is  chief  justice  :  four  constitute  a  quorum, 
and  the  concurrence  of  four  is  necessary  to  every 
decision.  No  person  is  eligible  to  the  office  of 
judge  of  the  supreme  court  unless  he  is  at  least 
thirty  years  of  age,  and  a  citizen  oi  the  United 
States,  nor  unless  he  shall  have  resided  in  this 
state  five  years  next  preceding  his  election,  and 
is  a  resident  of  the  district  in  which  he  is  elected 
(§6  2-3).  The  terms  of  the  supreme  court  are 
held  in  three  grand  divisions  known  as  the  south- 
ern,  central,  and  northern  grand  divisions. 

There  are  seven  election  districts  (§5). 

There  are  four  inferior  appellate  courts  called 
the  appellate  courts  of  their  respective  districts. 
Each  appellate  court  is  held  by  three  judges  of 
the  circuit  courts,  who  are  assigned  b>  th 
supreme  court.  The  concurrence  of  two  of  the 
inrifrpq  is  necessary  to  every  decision.  . 

cases  and  tlK)se  ‘“vu  -Satnte  when  the  appeal 
hold,  or  the  validity  ofa  statute  v  nen 

is  directly  to  the  ®uPfirf^eJeUre  the  amount  in- 
of  these  courts  are  ^,n|1000  uniess  in  the  opin- 
volved  does  not  exceed  $  C  ,  the  principles 

ion  of  the  importance  as  tore- 

of  law  involved  are  of  such  I  me  COurt,m 
quire  to  be  passed  upon  byth  ^  Ig  ma(Je  jn  that 
which  case  the  Pr°POr  cappellate  courts  are mot 

court.  The  opinions  of  the.  PIaQge  of  proceeding 

of  binding  authority  •>  may  be  given 

other  than  that  m  wi  T  -^77,  DD.  75-/8. 


orner  wiau  -■  ,1  Laws  1877,  pp-  •  ^  •  —  . 

Art.  6,  §  U  ;  Brad'H  present  (1882)  the  state  is 
Circuit  Co™'1*:  '  cPrcuits,  for  each  of  which 

divided  into  thirty e  may  be  elected  by  the 

not  exceeding  f°  the  circuits,  to  hold  office  for 
qualified  voters  <  ™ t  have  the  same  qualifica- 

six  years.  dhcj 
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tions  as  judges  of  the  supreme  court,  except  that 
they  are  eligible  at  twenty-five  years  of  age. 
Circuit  courts  have  original  jurisdiction  of  all 
causes  in  law  and  equity,  and  such  appellate 
jurisdiction  as  is  provided  by  law.  They  hold 
two  or  more  terms  each  year  in  every  county. 
Art.  6,  §§  12-17;  Brad  well,  Laws  1877,  pp. 
78-79. 

County  Courts. — A  county  court  is  held  in 
each  county,  consisting  of  one  judge  elected  by 
the  people  for  the  term  of  four  years.  They  are 
courts  of  record,  and  have  original  jurisdiction 
in  all  matters  of  probate,  settlement  of  estates 
of  deceased  persons,  appointment  of  guardians 
and  conservators,  and  settlement  of  their  ac¬ 
counts,  in  matters  relating  to  apprentices,  and  in 
proceeding  for  the  collection  of  taxes.  They 
have  concurrent  jurisdiction  with  the  circuit 
courts  in  all  that  class  of  cases  wherein  justices 
of  the  peace  have  jurisdiction  where  the  amount 
or  value  involved  does  not  exceed  §1000.  The 
qualifications  of  county  judges  are  the  same  as 
those  of  circuit  judges.  Art.  6,  §§  18-19;  Brad- 
well’s  Laws,  1877,  p.  81 ;  69  Ill.  641. 

City  Courts. — City  courts  may  be  established 
in  all  cities  having  a  population  of  three  thou¬ 
sand  and  over.  They  are  courts  of  record,  and 
have  concurrent  jurisdiction  with  the  circuit 
courts  within  the  city  in  which  they  may  be  in 
all  civil  cases,  and  in  criminal  cases  (except 
treason  and  murder)  ;  also  in  appeals  from  jus¬ 
tices  of  the  peace  in  their  respective  cities.  The 
term  of  office  of  the  judges,  whose  qualifications 
are  the  same  as  those  of  the  circuit  judges,  is  four 
years.  Rev.  Stat.  1874,  ch.  37,  §§  191-212; 
Bradwell,  Laws  1877,  p.  83;  Br.  Laws,  1879, 
p.  90  ;  78  Ill.  218. 

Justices  of  the  Peace. — In  each  township  or 
election  precinct  may  be  elected  from  two  to  five 
justices  of  the  peace,  whose  term  of  office  is  four 
years.  They  have  jurisdiction  in  their  respective 
counties  where  the  amount  claimed  does  not  ex¬ 
ceed  §200,  as  provided  by  statute.  Rev.  Stat. 
1874,  ch.  79,  §§  13  and  14  ;  and  in  criminal  cases 
Rev.  Stat.  1874,  ch.  38,  §§  319-371 ;  69  Ill.  371. 

For  Cook  county  and  all  counties  containing 
100,000  population  and  over,  there  are  special  con¬ 
stitutional  and  statutory  provisions  concerning  the 
judiciary.  For  the  more  important  of  these  see 
Const,  art.  6,  §§  20,  23-28  ;  Rev.  Stat.  1874,  ch. 
37,  §§  53,  59-64 ;  Br.  Laws  1877,  pp.  84-88. 

Illinois  is  in  the  seventh  federal  judicial  cir¬ 
cuit.  It  is  divided  into  the  northern  and  south¬ 
ern  federal  districts. 

The  clerk  of  the  circuit  court  is  ex- officio  re¬ 
corder  in  his  county,  in  counties  with  less  than 
60,000  population  ;  in  counties  having  that  popu¬ 
lation  and  over,  a  recorder  of  deeds,  etc.  is  elected. 
Rev.  Stat.  1874,  ch.  115,  §  1. 

Jurisprudence. — The  common  law  of  England 
so  far  as  the  same  is  applicable  and  of  a  general 
nature,  and  all  statutes  or  acts  of  the  British 
parliament,  made  in  aid  of  the  common  law  prior 
to  the  fourth  year  of  king  James  the  First  (with 
a  few  certain  exceptions),  and  which  are  of  a 
general  nature  and  not  local  to  that  kingdom, 
are  the  rule  of  decision,  and  are  to  be  considered 
as  of  full  force  until  repealed  by  legislative  au¬ 
thority.  Rev.  Stat.  1874,  ch.  28. 

Taxation  is  made  on  a  property  basis,  though 
certain  revenues  are  obtained  through  powers  *to 
grant  licenses  in  certain  cases.  Const,  art.  9  • 
Rev.  Stat.  1874,  ch.  120 ;  Laws  1875,  pp.  io 
113  ;  Laws  1877,  pp.  63-68,  and  156-162  ;  Laws 
1879,  pp,  180-192  ;  75  Ill.  292  ;  70  id.  501 ;  88  id 
221  ;  92  U.  S.  575. 

No  person  can  be  imprisoned  for  debt  unless 
in  cases  of  refusal  to  deliver  up  his  estate  for  the 
benefit  of  Ids  creditors,  or  where  there  is  strong 
presumption  of  fraud.  Const,  art.  2,  §  12. 


Conveyances . — Livery  of  6eizin  is  unnecessary. 
Lands  either  not  in  possession  or  in  adverse  pos¬ 
session  may  be  conveyed.  No  estate  in  joint 
tenancy  shall  be  claimed  under  any  grant,  etc. 
(other  than  to  executors  and  trustees) ,  unless  the 
premises  shall  expressly  be  declared  to  pass,  not 
in  tenancy  in  common,  but  in  joint  tenancy  ;  and 
every  such  estate  (except  to  executors  and  trus¬ 
tees,  and  unless  expressly  declared  as  aforesaid) 
shall  be  deemed  to  be  tenancy  in  common.  A 
conveyance  in  fee  tail  gives  a  life  estate  to  the 
first  taker,  the  remainder  passing  in  fee  simple 
absolute  to  the  person  to  whom  the  estate  tail 
would  on  the  death  of  the  first  grantee,  etc.  in 
tail,  first  pass  according  to  the  course  of  the 
common  law.  After-acquired  estates  may  be 
made  to  pass  by  grantor’s  deeds.  A  fee  simple 
estate  shall  be  intended  to  pass  if  a  less  estate  be 
not  limited  by  express  words,  or  do  not  appear 
to  have  been  granted,  etc.,  by  construction  or 
operation  of  law.  No  instrument  waives  the 
right  of  homestead  unless  the  same  and  the  cer¬ 
tificate  of  acknowledgment  thereof  contains 
clauses  expressly  so  releasing.  An  acknowledg¬ 
ment  by  a  married  woman  may  be  made  and  cer¬ 
tified  the  same  as  if  she  wrere  a  feme  sole.  Rev. 
Stat.  1874,  ch.  30,  passim ;  73  111.415;  74  id. 
282  ;  76  id.  57 ;  79  id.  465  ;  84  id.  333 ;  86  id. 
616. 

Husband  and  Wife. — A  married  woman  may  in 
all  cases  6ue  and  be  sued  as  if  she  were  a  feme 
sole.  Husband  and  wrife  may  each  defend  for 
his  or  her  own  rights,  or  for  both  when  sued  to¬ 
gether.  The  husband  is  not  liable  for  the  wife’s 
torts.  Neither  husband  nor  wife  is  liable  for  the 
other’s  debts.  The  wife  may  contract  and  incur 
liabilities,  and  the  latter  may  be  enforced  against 
her  as  if  she  were  a  feme  sole.  She  may,  with 
the  consent  of  her  husband,  carry  on  a  partner¬ 
ship  business.  She  may  own,  manage,  and  con¬ 
vey  real  and  personal  property  to  the  same  ex¬ 
tent  and  in  the  same  manner  that  her  husband 
can  property  belonging  to  him,  but  husband  or 
wife  must  join  the  other  in  conveyances,  to  effect 
release  of  dowser  or  homestead.  Women  may  be 
admitted  to  practise  as  attorneys,  physicians, 
etc.  Rev.  Stat.  1874,  ch.  68,  passim  ;  69  Ill.  624  ; 
75  Ill.  446  ;  77  111.  275. 

No^mortgage  of  real  estate  executed  after  July 
1,  1879,  can  be  foreclosed  by  virtue  of  any  pow  er 
of  sale  contained  therein,  but  the  same  must  be 
foreclosed  through  the  courts :  Br.  Lawrs  1879, 

p.  162. 

Tenancy  by  the  curtesy  is  abolished,  the  sur¬ 
viving  husband  or  wife  being  endow  ed  of  the 
third  part  of  all  lands  wiiereof  the  deceased  hus¬ 
band  or  wife  wras  seized  of  an  estate  of  inheri¬ 
tance  at  any  time  during  the  marriage,  unless 
the  same  shall  have  been  relinquished  in  legal 
form.  Rev.  Stat.  ch.  41,  §  1 ;  88  Ill.  251. 

The  homestead  exemption  is  in  value  §1000. 

R.  S.  ch.  52,  §§  1-12.  Married  men  residing 
with  their  families  have  personal  property,  equiv¬ 
alent  in  value  to  §400,  exempt  from  levy  and 
sale  on  execution  (except  as  against  the  wrages 
of  a  laborer  or  servant  where  there  is  no  exemp¬ 
tion),  and  the  value  of  §50  from  garnishment. 
Br.  Lawrs  1877,  pp.  103-104 ;  Br.  Laws  1879,  p. 
135  ;  78  Ill.  359  ;  87  id.  107. 

Corporations  have  restricted  powrer  to  hold 
real  estate.  Rev.  Stat.  1874,  ch.  32,  §  5 ;  73  Ill. 

23 ;  id.  142. 

Foreign  insurance  corporations  desiring  to  do 
business  in  this  state,  must  first  legally  appoint 
an  attorney  in  this  state  on  wiiom  process  can  be 
served,  and  also  deposit  §200,000  with  the 
state  auditor  for  the  better  security  of  policy¬ 
holders.  Rev.  Stat.  1874,  ch.  73,  §  22. 

The  legal  rate  of  interest  is  six  per  cent.,  but 
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any  other  rate  up  to  eight  per  cent,  maybe  etinu 
lated  for.  Where  a  coutract  made  after  Julv  1 
1879,  shows  on  its  face  a  greater  than  eWht  W 
cent,  rate  of  interest  reserved,  the  entire  interest 
is  forfeited.  Br.  Laws  1879,  pp.  144-U5  erest 
The  limitation  of  a  judgment  is  twenty  years  • 
its  lien  on  realty  is  seven  years  from  the  time  it  is 
rendered  or  revived,  j  udgraent  debtors  have  twel  ve 
months,  judgment  creditors  of  the  judgment 
debtors  have  the  three  months  next  after 
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twelve  months,  in  which  to  redeem  from  saies*  of  ^RhLorv  and  "0t  sub8tantial. 

realty  on  execution.  Rev.  Stat.  1874  ch  77  V  dpr)ointments  nro  v^.,1 
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§§  1-65;  ch.  83,  §§  1-3;  Br.  Laws  1879, 

146 ;  88  Ill.  09 ;  id.  357 ;  96  U.  S.  626. 

A6  to  liability  of  municipal  corporations  on 
I  bonds  issued  by  them,  see  72  Ill.  207  •  76  id 
120,  455  ;  82  id.  562  ;  86  id.  461 ;  88  id.  11,  302  '• 
But  cf.  96  U.  S.  626.  ’  ’ 

Actions  for  the  recovery  of  land  and  entry 
thereon  cannot  be  commenced  unless  within 
twenty  years  after  the  right  to  bring  such  action 
accrued.  A  mortgage  cannot  be  foreclosed  un¬ 
less  within  ten  years  after  the  right  to  foreclose 
accrues. 

Actions  on  unwritten  contracts  express  or  im 
plied,  and  on  foreign  judgments,  shall  be  com¬ 
menced  within  five  years  next  after  the  cause  of 
action  accrued ;  on  bonds,  promissory  notes,  writ¬ 
ten  contracts,  or  other  evidences  of  indebtedness 
in  writing,  ten  years.  Rev.  Stat.  1874,  ch.  83, 
§§  1-25 ;  70  Ill.  587 ;  71  id.  38  ;  73  id.  439  ;  75 
id.  51 ;  85  id.  304  ;  86  id.  35. 

Wills  must  be  in  writing,  signed  by  the  testator 
or  by  6ome  one  in  his  presence  and  by  his  direc¬ 
tion,  and  attested  by  two  credible  witnesses  in 
the  presence  of  each  other  and  of  the  testator. 
Rev.  Stat.  1874,  ch.  14S,  §  2. 

ILLITERATE.  Unacquainted  with  let¬ 
ters. 

When  an  ignorant  man,  unable  to  read, 
signs  a  deed  or  agreement,  or  makes  his  mark 
instead  of  a  signature,  and  he  alleges  and  can 
prove  that  it  was  falsely  read  to  him,  he  is  not 
bound  by  it,  in  consequence  of  the  fraud. 
And  the  same  effect  would  result  if  the  deed 
or  agreement  were  falsely  read  to  a  blind  man 
who  could  have  read  before  he  lost  his  sight, 
or  to  a  foreigner  who  did  not  understand  the 
language.  For  a  plea  of  “laymen  and  un¬ 
lettered,”  see  4  Rawle,  85,  94,  95. 

To  induce  an  illiterate  man,  by  false  repre¬ 
sentations  and  false  reading,  to  sign  a  note  for 
a  greater  amount  than  that  agreed  on,  is  in¬ 
dictable  as  a  cheat ;  1  Yerg.  76.  See,  gene¬ 
rally,  2  Nel.  Abr.  946  ;  2  Co.  3  ;  11  id.  28 ; 
E.  Moore,  148;  2  Bish.  Cr.  L.  §  156. 

ILLUSION.  A  species  of  mania,  in  which 
the  sensibility  of  the  nervous  system  is  altered, 
excited,  weakened,  or  perverted. 

The  patient  is  deceived  by  the  false  appearance 
of  things,  and  his  reason  is  not  sufficiently  ac  iv 
an<l  powerful  to  correct  the  error ;  ami  this  las 
particular  is  what  distinguishes  the  sane  from  i 
insane.  Illusions  are  not  unfrequent  in  a  6 
of  health,  but  reason  corrects  the  errors  and  djs* 
Spates  them.  A  square  tower  seen  froni  a  dis¬ 
tance  may  appear  round,  but  on  approaching  it 
the  error  is  corrected.  A  distant  mountain  may 
be  taken  for  a  cloud,  but  as  we  approach  wc  i  is 
cover  the  truth.  To  a  person  in  the  cabin  of  a  ves- 
6el  under  sail,  the  shore  appears  to  move ; 
reflection  and  a  closer  examination  soon  dee  i  > 
this  illusion.  An  insane  individual  is  mistaken  l 
the  qualities,  connections,  and  causes  ol  the  ini- 
pressions  he  actually  receives,  and  he  forms  vv  ron^ 
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judgments  as  to  his  , 

tions ;  and  his  reason  «wal  a?d  cxternal  sensa- 

1  Beck.  Mod  °ot  correct  the  erros- 


64.  See  to“ie  20> 


an 

a 


Sugd.l.ow^S'rVWr^jTl'x"™1"^' 

note;  4  Yes.  785;  16  id.  26;  1  Taunt!  Si. 
l  he  rule  at  common  law  was,  to  require  some 
allotment,  however  small,  to  each  person, 
where  the  power  was  given  to  appoint  to  and 
among  several  persons ;  but  the  rule  in  equity 
requires  a  real  substantial  portion  to  each,  a 
mere  nominal  allotment  being  deemed  fraudu¬ 
lent  and  illusive ;  4  Kent,  342 ;  5  Fla.  52 ;  2 
Stockt.  Ch.  164. 

In  England  equity  jurisdiction  on  this  point 
was  ended  by  the  statute  1  Wm.  IV.  c.  46,  which 
declares  that  no  appointment  6hall  be  impeached 
in  equity,  on  the  ground  that  it  was  unsubstan¬ 
tial,  illusory,  or  nominal ;  but  the  entire  exclu¬ 
sion  of  any  object  of  a  power  not  in  terms  exclu¬ 
sive  was  illegal,  notwithstanding  that  act,  until 
1874.  In  that  year  the  statute  37  and  38  Viet.  c. 
37  wras  passed,  providing  that,  under  a  power  to 
appoint  among  certain  persons,  appointments 
may  be  made  excluding  one  or  more  objects  of 
the  power ;  Mozley  &  W.  Diet. 

IMAGINE.  In  English  Law.  In  cases 
of  treason  the  law  makes  it  a  crime  to  imagine 
the  death  of  the  king.  In  order  to  complete 
the  offence  there  must,  however,  be  an  overt 
act, — the  terms  compassing  and  imagining 
being  synonymous.  It  has  been  justly  re¬ 
marked  that  the  words  to  compass  and  imagine 
are  too  vague  for  a  statute  whose  penalty 
affects  the  life  of  a  subject.  Barrington,  Stat. 
243.  See  Fiction. 

IMBECILITY.  In  Medical  Jurispru¬ 
dence.  A  form  of  insanity  consisting  in 
mental  deficiency,  either  congenital  or  result¬ 
ing  from  an  obstacle  to  the  development  ot 
the  faculties,  supervening  in  infancy. 

Generally,  it  is  manifested  both  in  the  iutel 
lectual  and  moral  faculties;  but  occasionally  it 
is  limited  to  the  latter,  the  former  being  but  little, 
if  it  all  below  the  ordinary  standard.  Hence  it 
is  distinguished  into  intellectual  and  moral.  In 
Hip  former  there  are  seldom  any  of  the  repulsive 

ment^^efng^^carcely  ^dfstin^utehab^e^a^first 
of  articulation;  V.^ticalihibit 

be  very  limited.  Tkejwrcg*" quali- 
some  activity  ,  and  tlm  •  remembered. 

tieS  of  things  are  observed 

Simple  industrial  operation  a  resbutlitt]e  intej. 
and,  generally,  w! ’^omnlished.  Occasionally  a 
licence  is  readily  acc  .  P  even  wonderfully, 
solitary  faculty  is  P^^celling,  for  instance,  in 
developed,— the  pers  lcuiations,  or  mechanical 
music,  in  arithmetical  cal  measure.  For  any 

skill,  far  beyond  the  or  rft] ob8ervation or 

but  process  of  reasoning,  or  totally  incompetent, 

abstract  ideas,  itn  _  property,  they  have  but 

a  very  iuiperfcet  tive  particularly  those 

faculties  are  usuaiv 
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which  lead  to  evil  habits,  thieving,  incendiarism, 
drunkenness,  homicide,  assaults  on  womeu. 

The  kind  of  mental  defect  here  mentioned  is 
universal  in  imbecility,  but  it  exists  in  different  de¬ 
grees  in  different  individuals,  some  being  hardly 
distinguishable,  at  first  6iglit,  from  ordinary  men 
of  feeble  endowments,  while  others  encroach 
upon  the  line  which  separates  them  from  idiocy. 

The  various  grades  of  imbecility,  however 
interesting  in  a  philosophical  point  of  view? 
are  not  very  closely  considered  by  courts. 
They  are  governed  in  criminal  cases  solely  by 
their  tests  of  responsibility,  and  in  civil  cases 
by  the  amount  of  capacity  in  connection  with 
the  act  in  question,  or  the  abstract  question  of 
soundness  or  unsoundness. 

Touching  the  question  of  responsibility,  the 
law  makes  no  distinction  between  imbecility 
and  insanity.  See  1  C.  &  K.  129. 

Jn  civil  cases,  the  effect  of  imbecility  is 
differently  estimated.  In  cases  involving  the 
validity  of  the  contracts  of  imbecile  persons, 
courts  have  declined  to  gauge  the  measure  of 
their  intellects,  the  only  question  with  them 
being  one  of  soundness  or  unsoundness,  anc 
“no  distinction  being  made  between  import¬ 
ant  and  common  affairs,  large  or  small  pro¬ 
perty.”  4  Dane,  Abr.  561.  See  4  Cow. 
207.  Courts  of  equity,  also,  have  declined 
to  invalidate  the  contracts  of  imbeciles,  except 
on  the  ground  of  fraud;  1  Story,  Eq.  Jur.  § 
238.  Of  late  years,  however,  courts  have 
been  governed  by  other  considerations.  If 
the  contract  were  for  necessaries,  or  showed 
no  mark  of  fraud  or  unfair  advantage,  or  if 
the  other  party,  acting  in  good  faith  and 
ignorant  of  the  other’s  mental  infirmity,  can¬ 
not  be  put  in  statu  quo ,  the  contract  has  been 
held  to  be  valid;  Chitty,  Contr.  112;  Storv, 
Contr.  §  27  ;  4  Exch.  17. 

The  same  principles  have  governed  the 
courts  in  cases  involving  the  validity  of  the 
marriage  contract.  If  suitable  to  the  condi¬ 
tion  and  circumstances  of  the  party,  and  mani¬ 
festly  tending  to  his  benefit,  it  has  been  con¬ 
firmed,  notwithstanding  a  considerable  degree 
of  incompetency.  If,  on  the  other  hand,  it 
has  been  procured  by  improper  influences, 
manifestly  for  the  advantage  of  the  other 
party,  it  has  been  invalidated ;  1  Ilagg.  355  ; 
Ray,  Med.  Jur.  100.  The  law  has  always 
showed  more  favor  to  the  wills  of  imbeciles 
than  to  their  contracts.  “If  a  man  be  of  a 
mean  understanding,  neither  of  the  wise  sort 
nor  of  the  foolish,  but  indifferent,  as  it  were 
betwixt  a  wise  man  and  a  fool,— yea,  though 
lie  rather  inclined  to  the  foolish  sort,  so  that 
for  his  dull  capacity  he  might  worthily  be 

called  grossum  caput,  a  dull  pate,  or  a  dunce _ 

such  a  one  is  not  prohibited  to  make  a  testa¬ 
ment;”  Swinb.  Wills,  part  2,  s.  4.  Whether 
the  testament  be  established  or  not,  depends 
upon  the  circumstances  of  the  case ;  and  the 
English  ecclesiastical  courts  have  always  as¬ 
sumed  a  great  deal  of  liberty  in  their  con¬ 
struction  of  these  circumstances.  The  general 
principle  is  that  if  the  will  exhibits  a  wise  and 
prudent  disposition  of  property,  and  is  un¬ 
questionably  the  will  of  the  testator,  and  not 


another’s,  it  should  be  established,  in  the  face 
of  no  inconsiderable  deficiency  ;  1  Hagg.  384. 
Very  different  views  prevailed  in  a  celebrated 
case  in  New  York ;  26  Wend.  256.  The  mental 
capacity  must  be  equal  to  the  act ;  and  if  that 
fact  be  established,  and  no  unfair  advantage 
have  been  taken  of  the  mental  deficiency,  the 
will,  the  marriage,  the  contract,  or  whatever 
it  may  be,  is  held  to  be  valid. 

The  term  moral  imbecility  is  applied  to  a 
class  of  persons  who,  without  any  considerable, 
or  even  appreciable,  deficiency  of  intellect, 
seem  to  have  never  been  endowed  with  the 
higher  moral  sentiments.  They  are  unable  to 
appreciate  fully  the  distinctions  of  right  and 
wrong,  and,  according  to  their  several  oppor¬ 
tunities  and  tastes,  they  indulge  in  mischief  as 
if  by  an  instinct  of  their  nature.  To  vice 
and  crime  they  have  an  irresistible  proclivity, 
though  able  to  discourse  on  the  beauties  of 
virtue  and  the  claims  of  moral  obligation. 
While  young,  many  of  them  manifest  a  cruel 
and  quarrelsome  disposition,  which  leads  them 
to  torture  brutes  and  bully  their  companions. 
They  set  all  law  and  admonition  at  defiance, 
and  become  a  pest  and  a  terror  to  the  neigh¬ 
borhood.  It  is  worthy  of  notice,  because  the 
fact  throws  much  light  on  the  nature  of  this 
condition,  that  a  very  large  proportion  of  this 
class  of  persons  labor  under  some  organic  de¬ 
fect.  They  are  scrofulous,  rickety,  or  epileptic, 
or,  if  not  obviously  suffering  from  these  dis¬ 
eases  themselves,  they  are  born  of  parents  who 
did.  Their  progenitors  may  have  been  insane, 
or  eccentric,  or  highly  nervous,  and  this  mor¬ 
bid  peculiarity  has  become,  unquestionably, 
by  hereditary  transmission,  the  efficient  cause 
of  the  moral  defect  under  consideration.  Thus 
lamentably  constituted,  wanting  in  one  of  the 
essential  elements  of  moral  respensibility,  they 
are  certainly  not  fit  objects  of  punishment ;  for 
though  they  may  recognize  the  distinctions  of 
right  and  wrong  in  the  abstract,  yet  they  have 
been  denied  by  nature  those  facilities  which 
prompt  men  more  happily  endowed  to  pursue 
the  one  and  avoid  the  other.  In  practice, 
however,  they  have  been  regarded  with  no 
favor  by  the  courts  ;  Ray,  Med.  Jur.  11 2-1 30. 
See  Insanity. 

IMMATERIAL  AVERMENT.  In 

Pleading.  A  statement  of  unnecessary  par¬ 
ticulars  in  connection  with,  and  as  descriptive 
of,  what  is  material.  Gould,  PI.  c.  3,  §  186. 
Such  averments  must,  however,  be  proved  as 
laid,  it  is  said;  Dougl.  665  ;  though  not  if 
they  may  be  struck  out  without  striking  out 
at  the  same  time  the  cause  of  action,  and 
when  there  is  no  variance ;  Gould.  PI.  c.  3, 

§  188.  See  1  Chitty,  PI.  282. 

IMMATERIAL  ISSUE.  In  Pleading. 

An  issue  taken  upon  some  collateral  matter, 
the  decision  of  which  will  not  settle  the  ques¬ 
tion  in  dispute  between  the  parties  in  action. 

I  or  example,  if  in  an  action  of  debt  on  bond, 
conditioned  for  the  payment  of  ten  dollars  and 
fifty  cents  at  a  certain  day,  the  defendant 
pleads  the  payment  of  ten  dollars  according 
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to  the  form  of  the  condition,  and  the  plaintiff 
instead  ot  demurring,  tenders  issue  upon  the 
payment,  it  is  manifest  that,  whether  this 
issue  be  found  for  the  plaintiff  or  the  defend 
ant,  it  will  remain  equally  uncertain  whether 
the  plaintiff  is  entitled  to  maintain  his  action 
or  not ;  for  in  an  action  for  the  penalty  of  a 
bond,  conditioned  to  pay  a  certain  sum,  the 
only  material  question  is  whether  the  exact 
sum  were  paid  or  not,  and  the  question  of 
payment  of  a  part  is  a  question  quite  beside 
the  legal  merits;  Hob.  113;  5  Taunt.  386; 
Cro.  Jac.  585;  2  Wins.  Saund.  319  b.  A 
repleader  will  be  ordered  when  an  immaterial 
issue  is  reached,  either  before  or  after  verdict ; 
2  Wms.  Saund.  319  5,  note;  1  Rolle,  Abr! 
86 ;  Cro.  Jac.  585.  See  Repleadeu. 

IMMEDIATE.  See  Words. 

IMMEMORIAL  POSSESSION.  In 

Louisiana.  Possession  of  which  no  man  liv¬ 
ing  has  seen  the  beginning,  and  the  existence 
of  which  he  has  learned  from  his  elders.  La. 
Civ.  Code,  art.  762  ;  2  Mart.  La.  214  ;  7  La. 
46;  3  Toullier,  p.  410;  Poth.  Contr.  de 
Soci6t6,  n.  244 ;  3  Bouvier,  Inst.  n.  3069, 
note. 

IMMIGRATION.  The  removing  into 
one  place  from  another.  It  differs  from  emi¬ 
gration,  which  is  the  moving  from  one  place 
into  another. 

The  immigration  of  the  Chinese  has  been  and 
continues  to  be  the  subject  of  important  legisla¬ 
tion.  The  act  of  congress  of  March  3, 1875,  Rev. 
Stat.  §§  2158-2\64,  prohibits  any  vessels  being 
built  or  registered  in  the  United  States  for  the 
purpose  of  procuring  from  any  port  the  subjects 
of  China,  Japan,  or  any  other  oriental  country, 
known  as  “  coolies,”  to  be  transported  to  any 
foreign  place,  to  be  disposed  of  or  sold  as  ser¬ 
vants  or  apprentices ;  §  2158.  Vessels  so  em¬ 
ployed  shall  be  forfeited  ;  §  2159.  Building, 
fitting  out,  or  otherwise  preparing  or  navigating 
vessels  for  such  trade,  is  punishable  by  line  and 
imprisonment ;  §  §  2160,  2161.  But  this  act  does 
not  interfere  with  voluntary  immigration ;  &  , 

and  no  tax  shall  be  enforced  by  any  state,  upon 
any  person  immigrating  thereto  from  a  or  » 
country,  which  is  not  equally  imposed  upon  every 
person  immigrating  thereto,  from  any  °  '■ 
eigu  country  ;  §  2164.  The  immigration  of  con¬ 
victs  and  women  for  purposes  of  Prosfc’{u[  °?81^ 
also  prohibited  ;  Supplement  to  Rev.  Stat.  p.  l  , 
§§  3  &  5 ;  18  Stat.  at  L.  477. 

IMMORAL  CONSIDERATION.  One 
contrary  to  good  morals,  and  therefore  in\< 
Contracts  based  upon  an  immoral  considera¬ 
tion  are  generally  void.  _  An  agreeim  n 
consideration  of  future  illicit  coha  >i  a  i 
tween  the  parties  ;  3  Burr.  1568  ,  '  j  ’ 

1  B.  &  P.  340,  341  ;  an  agreement  for  t 
value  of  libellous  and  immoral  pictures,  4  P- 
97,  or  for  printing  a  libel,  2  Stark.  107, 
for  an  immoral  wager,  Chitty,  Con  1-  ’ 

cannot,  therefore,  be  enforced.  F  or  w  ‘ 
arises  from  an  immoral  or  illegal  consi  • 
is  void :  quid  turpi  ex  causa  promts 

non  valet;  Inst.  3.  20.  24.  »crroe- 

It  is  a  general  rule  that  whenever  «  e  ^ 
ment  appears  to  be  illegal,  immora  , 
public  policy,  a  court  of  justice  c. 


parties  where  it  finds  thom  .  i 
ment  has  been  executed  th  he°  1 16 -agree 
rescind  it;  when  exSX’ '  C°Urt  Wl11  nofc 

«P  Ae  execution ;  4 Oh tohT'l’IV0* 

*'»■>  >>  «-388;  12W  19;/S^h"s- 

Cow.  213  ;  2  Wils.  341  3  41  1  3 

h»™“°*ALITY-  . 

In  England,  it  is  not  punishable,  in  some 
cases,  at  the  common  law,  on  account  of  the 
ecclesiastical  jurisdictions :  e.g.  adultery.  But 
except  in  cases  belonging  to  the  ecclesiastical 
courts,  the  court  of  king’s  bench  is  the  custos 
morum ,  and  may  punish  delicta  contra  bonos 
mores-,  3  Burr.  1438;  1  AV.  Blackst.  94:  2 
Stra.  788.  • 

IMMOVABLES.  In  Civil  Law.  Pro¬ 
perty  which,  from  its  nature,  destination,  or 
the  object  to  which  it  is  applied,  cannot  move 
itself  or  be  removed.  Pothier,  des  Choses, 
§  1  ;  Clef  des  Lois  llom.  Immeubles. 

IMMUNITY.  An  exemption  frorft  serving 
in  an  office,  or  performing  duties  which  the 
law  generally  requires  other  citizens  to  per¬ 
form.  See  Dig.  lib.  50.  t.  6 ;  1  Chitty,  Cr. 
Law,  821  ;  4  H.  &  M’H.  341. 

IMPAIRING  THE  OBLIGATION  OP 
CONTRACTS.  The  constitution  of  the 
United  States,  art.  1,  §  10,  cl.  1,  contains 
this  provision,  among  others  :  “No  state  shall 
pass  ....  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con¬ 
tracts. .  .  .  , ., 

This  article  of  the  constitution  only  forbids 
the  states  to  pass  any  law  impairing  the  obli¬ 
gation  of  contracts;  but  there  is  nothing  in 
that  instrument  which  prohibits  congress  from 
passim*  such  a  law :  on  the  contrary,  it  would 
seem  to  have  been  impliedly  reserved  to  con¬ 
fess  •  for  in  the  prohibitions  of  general  ap- 
plication  as  well  to  the  United  States  «s  to  the 
states  art.  1,6  9,  cl.  3,  it  is  declared  that  no 
bill  of  attender  or  ex  post  facto  law  shall  be 
missed.”  1  Pet.  322.  The  omission  of  the 
prohibition  in  the  one  case,  and  the  expression 
of  it  in  the  other,  would  imply  that  such  pow er 
remained  in  congress  ;  though  the  «««»£ 
it  is  said  to  be  contrary  to  the  first  prm 
*  l  nf  the  social  compact,  and  to  every 
C‘?ncinte  of  sonn“  legislation.  Federalist  no. 
iT  f  his  prov  sion  is  not  applicable  to  laws 

44‘  e  T- Kvthe  states  before  the  first  AA  ednes- 
enacted  by  the  states  x  _  Wheat.  420. 

dav  of  March,  A.  i  •  <  ’  te(j  0r  execu- 

All  cm, rads,  whether  ««  ^ 

t„r,,  “  danT  ‘t Cra.  135  1  1  «•  ’«• 

visions  of  this  clause ,  conveyances  is 

A  state  law  annul *!}.= >  1  s  are  laws  repealing 
within  the  prohibition.  ■ *£  8  N.y. 

grants  and  corporate  f  '<  584 .  is  Miss. 

531;  1  nPick;,224  .22  Pef.  657;  4  Wheat. 
212*  9  Cra.  43,  3  J  -  ? 

656  \  6  How.  SOI. ■  it  is  algo  necessarily 

AVith  regard  to  S^aus’e  of  the  constitution 
the  case  that  tlm  cQntrol  the  exercise  of 
was  not#  intended J;ons  government.  It 

thC  ^  intended  to  apply  to  public  property, 
was  not  ini**** 
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r*  17  C) 
i  <  - 


to  the  discharge  of  public  duties,  to  the  exer¬ 
cise  or  possession  of  public  rights,  nor  to  any 
changes  or  qualifications  in  these  which  the 
legislature  of  a  state  may  at  any  time  deem 
expedient;  1  Ohio  St.  G03,  G09,  657  ;  5  Me. 
339;  13  111.27;  13  Ired.  175;  1  Green, 
N.  J.  553;  1  Dougl.  Mich.  225;  17  Conn. 
79 ;  10  Barb.  223  ;  2  Den.  272  ;  2  Sandf. 
355;  6  S.  &R.  322;  5  W.  &  S.  416;  13 
Penn.  133  ;  1  II.  &  J.  236  ;  6  How.  548  ;  10 
id.  402;  1  Sumn.  277.  See  4  Wheat.  427  ; 
19  Penn.  258;  4  N.  Y.  419;  3  How.  133. 

Those  charters  of  incorporation,  however, 
which  are  granted  for  the  private  benefit  or 
purposes  of  the  corporations,  stand  upon  a 
differeift  footing,  and  are  held  to  be  contracts 
between  the  legislature  and  the  corporations, 
having  for  their  consideration  the  liabilities 
and  duties  which  the  corporations  assume 
by  accepting  them ;  and  the  grant  of  the 
franchises  can  not  be  resumed  by  the  legisla¬ 
ture,  orbits  benefit  diminished  or  impaired 
without  the  consent  of  the  grantees,  unless 
the  right  to  do  so  is  reserved  in  the  charter 
itself ;  Cooley,  Const.  Lim.  279  ;  4  Wheat. 
579.  To  guard  against  the  danger  that  the 
growth  of  great  corporations  under  the  pro¬ 
tection  of  this  principle  has  developed,  the 
new  constitutions  of  many  of  the  states  for¬ 
bid  the  granting  of  corporate  powers,  except 
subject  to  amendment  and  repeal.  On  the 
general  subject  of  the  power  of  the  legisla¬ 
ture  under  its  right  reserved  to  alter,  amend, 
and  repeal,  see  109  Mass.  103 ;  63  Me. 
569;  41  Iowa,  297  ;  9  R.  I.  194;  Cooley, 
Const.  Lim.  279,  note. 

In  general,  only  contracts  are  embraced  in 
this  provision  which  respect  property,  or  some, 
object  of  value,  and  confer  rights  which  can 
be  asserted  in  a  court  of  justice. 

The  grants  of  exclusive  privileges  by  the 
state  governments  are  all  subject  to  the  exer¬ 
cise  of  the  right  of  eminent  domain  by  the 
state. 

The  legislature  has  full  authority  to  exer¬ 
cise  an  unlimited  power  as  to  the  management, 
employment,  and  use  of  the  eminent  domain 
of  the  state,  and  to  make  all  the  provisions 
necessary  to  the  exercise  of  this  right  or 
power,  but  no  authority  whatever  to  give  this 
away,  or  take  it  out  of  the  people,  directly 
or  indirectly;  6  How.  532;  13  id.  71 ;  20 
Johns.  75;  3  Paige,  Ch.  72,  73;  17  Conn. 
61  ;  23  Pick.  360;  15  Vt.  745;  16  id.  446- 
21  id.  591  ;  8  N.  H.  398  ;  10  id.  369  ;  11  id. 
19;  8  Dana,  289  ;  9  Ga.  517.  See  Eminent 
Domain;  Franchise. 

The  power  of  one  legislature  to  exempt 
altogether  from  taxation  certain  lands  or  pro- 
*  P'“>'ty,  and  in  this  way  to  bind  subsequent 
legislatures  and  take  from  the  people  one  of 
their  sovereign  rights,  where  a  consideration 
has  been  given,  may  be  considered  now  as 
definitely  settled  by  the  supreme  court  of  the 
United  States,  though  not  without  remon¬ 
strance  on  the  part  of  the  state  courts ;  but 
the  abandonment  of  this  taxing  power  is  not 
0  be  presumed  where  the  deliberate  purpose 


of  the  state  does  not  apppear ;  4  Pet.  514  ;  3 
How.  133  ;  10  id.  376  ;  4  Mass.  305;  12  id. 
252;  25  Wend.  486;  2  Hill,  N.  Y.  353;  10 
N.  H.  138;  11  id.  24;  5  Gill,  231;  13  Vt. 
525;  15  id.  751 ;  30  Penn.  442;  1  Ohio  St. 
563,  591,  603  ;  7  Cra.  164  ;  10  Conn.  495; 
11  id.  251  ;  8  Wall.  430;  13  id.  204  ;  16  id. 
244  ;  20  id.  36. 

In  relation  to  marriage  and  divorce,  it  is 
now  settled  that  this  clause  does  not  act.  The 
obligation  of  the  marriage  contract  is  created 
by  the  public  law,  subject  to  the  public  will, 
and  with  that  of  the  parties;  7  Dana,  181; 
1  Bish.  Mar.  &  D.  §  9.  The  prevailing  doc¬ 
trine  seems  to  be  that  the  legislature  has 
complete  control  of  the  subject  of  granting 
divorces,  unless  restrained  by  the  constitution 
of  the  state ;  but  in  a  majority  of  the  states  the 
constitutions  contain  this  prohibition  ;  Cooley, 
Const.  Lim.  133;  and  there  the  jurisdiction 
in  matters  of  divorce  is  confined  exclusively 
to  the  judicial  tribunals,  under  the  limitations 
prescribed  by  law  ;  2  Kent,  106.  But  where 
the  legislature  has  power  to  act,  its  reasons 
cannot  be  inquired  into ;  marriage  is  not  a 
contract  but  a  status ;  the  parties  cannot  have 
vested  rights  of  property  in  a  domestic  rela¬ 
tion  ;  therefore  the  legislative  act  does  not 
come  under  condemnation  as  depriving  parties 
of  rights  contrary  to  the  law  of  the  laud ;  8 
Conn.  541  ;  Cooley,  Const.  Lim.  112. 

In  relation  to  bankruptcy  and  insolvency. 
The  constitution,  art.  1,  §  8,  cl.  4,  gives  to 
congress  the  power  of  making  a  bankrupt 
law.  But  it  seems  to  be  settled  that  this 
power  is  not  exclusive;  because  the  several 
states  may  also  make  distinct  bankrupt  laws, 
— though  they  have  generally  been  called 
insolvency  laws, — which  will  only  be  super¬ 
seded  when  congress  chooses  to  exercise  its 
power  by  passing  a  bankruptcy  law;  4  Wheat. 
122;  12  id.  213;  13  Mass.  1.  See  3  Wash. 
C.  C.  313. 

Exemption  from  arrest  affects  only  remedy, 
an  exemption  from  attachment  of  the  pro¬ 
perty,  or  a  subjection  of  it  to  a  stay  law  or 
appraisement  law,  impairs  the  obligation  ot 
the  contract.  Such  a  statute  can  only  be  en¬ 
forced  as  to  contracts  made  subsequently  to 
the  law;  1  How.  311  ;  2  id.  608;  8  Wheat. 
1,  75  ;  but  a  law  abolishing  distress  for  rent 
has  been  held  to  be  applicable  to  cases  in  force 
at  its  passage;  14  N.  Y.  22. 

It  is  admitted  that  a  state  may  make  partial 
exemptions  of  property,  as  of  furniture,  food, 
apparel,  or  even  a  homestead  ;  1  Denio,  1  '-8 ; 
3  id.  594;  1  N.  Y.  129;  6  Barb.  327  ;  2 
Dougl.  Mich.  38  ;  4  W.  &  S.  218;  17  Miss. 
310.  A  homestead  exemption  may  be  made 
applicable  to  previously  existing  contracts; 
66  N.  C.  164  ;  contra ,  22  Gratt.  266  ;  6  Baxt. 
225.  But  a  law  preventing  all  le<?al  reined) 
upon  a  contract  would  be  void  ;  13  ^  all.  6o~  , 
1  S.  C.  k.  a.  63;  15  Wall.  610. 

Nothing  in  the  constitution  prevents  a  sta  c 
from  passing  a  valid  statute  to  divest 
which  have  been  vested  by  law  in  an  J 
vidual,  provided  it  does  not  impair  the  o  1 1 


IMPAIRING  CONTRACTS 

gation  of  a  contract;  3  DalKsseTTp^TT^T 

8  id.  89  ;  5  Barb.  48;  9  Gill,  299  ;  1  Md  Cl  ’ 
tw  rr  ’  AUU*  ^h. 


Dec.  66. 

Insolvent  laws  are  valid  which  are  in  thp 
nature  of  a  cessto  honor  urn,  leaving  the  doht 
still  existing,  or  which  provide  ft?  the  dis¬ 
charge  of  the  debt,  but  refer  only  to  subs.* 
quent  contracts,  or  which  merely  modify  or 
affect  the  remedy,  as  by  exempting  the  ner 
son  from  arrest,  but  still  leave  means  of  en 
forcing.  But  a  law  exempting  the  person 
from  arrest  and  the  goods  from  attachment  on 
mesne  process  or  execution  would  be  void  as 
against  the  constitution  of  the  United  States  • 

6  Pet.  348 ;  6  How.  328 ;  16  Johns.  233  • 

7  Johns.  Ch.  297  ;  6  Pick.  440  ;  9  Conn.  314  • 
1  Ohio,  236  ;  9  Barb.  382;  4  Gilm.  221  •  13 
B.  Monr.  285.  I  he  state  insolvent  laws  in 
practice  operate  in  favor  of  the  citizens  of  the 
particular  state  only,  as  to  other  citizens  of  the 
same  state,  and  not  against  citizens  of  other 
states,  unless  they  have  assented  to  the  relief 
or  discharge  of  the  debtor  expressly,  or  by 
some  equivalent  act,  as  by  becoming  a  party 
to  the  process  against  him  under  the  law, 
taking  a  dividend,  and  the  like;  1  Gall.  371 ; 
3  Mas.  88;  5  Mass.  509;  13  id.  18,  19 
Blackf.  366  ;  3  Pet.  41  ;  but  the  mere 
cumstance  that  the  contract  is  made  payable 
in  the  state  where  the  insolvent  law  exists  wil’ 
not  render  such  contract  subject  to  be  dis¬ 
charged  under  the  law ;  1  Wall.  223,  234; 
id.  409. 

Some  states  refuse  to  aid  a  citizen  of  an¬ 
other  state  in  enforcing  a  debt  against  a  citi¬ 
zen  of  their  own  state,  when  the  debt  was 
discharged  by  their  insolvent  law.  In  such 
cases'  the  creditor  must  resort  to  the  court  of 
the  United  States  within  the  state ;  1  Gall. 
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,  s.  c.  828’-  7BaM6S;  Miss.  395 ; 

7  Monr.  1C2 :  9  iw’ 


^6  ;  14  Me.  344  •  7  r>, 

1  Hill  fi  r.  7  Ga-  163; 

489. 

.The  meaning  of  obligation 

^OT^*!***  ^.wSn 


162 ;  9  Barb, 
is  important 


laws 
red  i 
terwards. 


nrercu  into  them  contract.  The  latter  are 

^«rLrv-idedtheya4'“t,he 


con- 

rp  .  -e  cases  supra. 

1  he  weight  of  authority  is  that  this  clause 
of  the  constitution,  like  that  which  relates  to 
tlm  regulatioii  of  commerce  by  the  congress 
ot  the  L  mted  States,  does  not  limit  the  power 
ot  a  state  to  enact  general  police  regulations 
tor  the  preservation  of  public  health  and 
morals ;  8  How.  163  ;  1  Ohio  St.  15  ;  12  Pick 
194;  7  Cow.  349,  585;  24  Am.  Jur.  279, 
280;  27  Vt.  149.  See  8  Mo.  607,  697;  9 
id.  389;  3  Harr.  Del.  442;  4  id.  427;  5 


168;  8  Pick.  194;  2  Blackf.  394 ;  Baldw 
296  ;  9  N.  H.  478.  See  Insolvent  Laws. 

The  law  of  place  acts  upon  a  contract,  and 
governs  its  construction,  validity,  and  obliga¬ 
tion,  but  constitutes  no  part  of  it.  The  law 
explains  the  stipulations  of  parties,  but  never 
supersedes  or  varies  them. 

This  is  very  different  from  supposing  that 
every  law  is  applicable  to  the  subject-matter, 
as  statutes  of  limitation  and  insolvency,  enters 
into  and  becomes  a  part  of  the  contract.  I  his 
can  neither  be  drawn  from  the  terms  of  the 
contract,  nor  presumed  to  be  contemplated  by 
the  parties  ex  contractu. 

There  is  a  broad  distinction  taken  as  to  the 
obligation  of  a  contract  and  the  remedy  upon 
it.  The  abolition  of  all  remedies  by  a  law 
pperating  in  preesenti  is,  of  course,  an  impair¬ 
ing  of  the  obligation  of  the  contract.  But  1 
is  admitted  that  the  legislature  may  vary  the 
nature  and  extent  of  remedies,  as  well  as  the 
times  and  modes  in  which  these  remedies  may 
be  pursued,  and  bar  suits  not  brought  within  r 
such  times  as  may  be  prescribed.  A  reason- 
time*  within  wliifih  rights  are  to  be  ou¬ 


tline  within  which  rights  are 
forced  must  be  given  by  laws  which  bar  cor- 
tain  suits  ;  3  Pet.  290 ;  1  How.  311;-  *«• 
608  5  2  Gall.  141  ;  8  Mass.  430  ;  1  Blackt. 


How.  504 


See, 

Ser- 


7  id.  283;  11  Pet.  102. 
generally,  Story,  Const.  §§  1368-1391  ; 
geant,  Const.  Law,  356;  llawle,  Const. 
Dane,  Abr.  Index;  10  Am.  Jur.  273-297 
2  Penn.  22  ;  16  Miss.  9 


Penn.  22  ;  16 


8  W.  &  S.  219  : 

3  Rich.  So.  C.  389  ;  8  Wheat.  1 ;  8  Ark. 
150;  4  Fla.  23;  4  La.  An.  94;  2  Dougl. 
Mich.  197;  10  N.  Y.  281;  2  Gray,  43 ;  3 
id.  551  ;  3  Mart.  La.  588  ;  4  id.  292';  26  Me. 
191;  2  Parsons,  Contr.  509;  Shirley,  Dart¬ 
mouth  College  Case;  Cooley,  Const.  Lirn. 
279. 

IMPANEL.  In  Practice.  To  write  the 
names  of  jurors  on  a  panel  (q.  a.),  which  is  a 
schedule  or  list,  in  England  of  parchment: 
tins  is  done  by  the  sheriff,  or  other  officer  law¬ 
fully  authorized. 

In  American  practice,  the  word  is  used  of  a 
jury  drawn  for  trial  of  a  particular  cause  by 
the  clerk,  as  well  as  of  the  general  list  of 
jurors  returned  by  the  sheriff.  Graham,  1  r. 
275.  See  1  Arehb.  Pr.  365 ;  3  Bla.  Com. 
354 ;  7  How.  Pr.  441. 

(from  Fr.  parler,  to 
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^In  Pleading  and  Practice.  Time  given 
by  the  court  to  either  party  to  answer  the 
pleading  of  his  opponent:  as,  either  to  plead, 

rC  It^is  said  to  be  nothing  else  but  the  contin¬ 
uance  of  the  cause  till  a  further  day ;  Bacon, 

PI.  93.  lu  tlus  ‘  .  |  .v  the  common 

igmzed  in  'defendant  to  enter  an 

practice  being  to  stands  continued, 

Ttae  ht  eh psed  "i.hin  which  ho 
until  a  fixed  tun  ^  tjie  aet  0f  congress  of 

May  19,  1828,  §  2,  the  word  imparlance  was 
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originally  used  for  44  stay  of  execution/ 9  but 
the  latter  phrase  has  been  substituted  for  it ; 
Rev.  Stat.  §  988.  See  Continuance. 

A  general  imparlance  is  the  entry  of  a  general 
prayer  and  allowance  of  time  to  plead  till  the 
next  term,  without  reserving  to  the  defendant 
the  benefit  of  any  exception  ;  so  that  after  such 
an  imparlance  the  defendant  cannot  object  to  the 
jurisdiction  of  the  court,  or  plead  any  matter  in 
abatement.  This  kind  of  imparlance  is  always 
from  one  term  to  another. 

A  general  special  imparlance  contains  a  saving 
of  all  exceptions  whatsoever,  so  that  the  defend¬ 
ant  after  this  may  plead  not  only  in  abatement, 
but  he  may  also  plead  a  plea  which  affects  the 
jurisdiction  of  the  court,  as  privilege.  He  can¬ 
not,  however,  plead  a  tender,  and  that  he  was 
always  ready  to  pay,  because  by  craving  time  he 
admits  that  he  is  not  ready,  and  so  falsifies  hi6 
plea ;  Tidd,  Pr.  418,  419. 

A  special  imparlance  reserves  to  the  defendant 
all  exception  to  the  writ,  bill,  or  count ;  and 
therefore  after  it  the  defendant  may  plead  in 
abatement,  though  not  to  the  jurisdiction  of  the 
court. 


Sec  Comyns,  Dig.  Abatement  (I)  19,  20,  21 
Pleader  (D) ;  1  Chitty,  PI.  420 ;  1  Sell.  Pr 
205  ;  Bacon,  Abr.  Pleas  (C). 

IMPEACHMENT.  A  written  accusatioi 
by  the  house  of  representatives  of  the  Unite< 
States  to  the  senate  of  the  United  State: 
against  an  officer. 

The  constitution  declares  that  the  house  o 
representatives  shall  have  the  sole  power  o 
impeachment;  art.  1,  s.  2,  cl.  5;  and  tha 
the  senate  shall  have  the  sole  power  to  try  al 
impeachments ;  art.  1,  s.  3,  cl.  6. 

The  persons  liable  to  impeachment  are  th< 
president,  vice-president,  and  all  civil  officer: 
of  the  United  States  ;  art.  2,  s.  4.  A  ques¬ 
tion  arose  upon  an  impeachment  before  tin 
senate,  in  1799,  whether  a  senator  was  a  civi 
officer  of  the  United  States  within  the  pur- 
view  of  this  section  of  the  constitution ;  am 
it  was  decided  by  the  senate,  by  a  vote  o: 
fourteen  against  eleven,  that  he  was  not: 
Senate  Jour.  Jan.  10,  1799;  Story,  Const 

nI  n’M,RaW  o’  Const-  213>  214‘  Se(J  Courts 
of  United  States. 

TIic  offences  for  which  a  guilty  officer  mnj 
he  impeached  arc  treason,  bribery,  and  othe, 
Liph  crimes  and  misdemeanors;  art  2,  s.  4. 

he  constitution  defines  the  crime  of  treason ; 
ait.  3,  s.  3.  Recourse  must  be  had  to  the 
common  law  for  a  definition  of  bribery.  Not 
having  particularly  mentioned  what  is  to  be 
understood  by  other  high  crimes  and  misde¬ 
meanors,  resort,  it  is  presumed,  must  be  had 
o  parliamentary  practice  and  the  common 

&1T ST  MCertMn  wlra‘ aro  i 

The  mode  of  proceeding  in  the  in«t, •+,.*• 
and  trial  of  impeachments  is  as  follows  When 
a  person  who  may  be  legally  impeached  has 
been  guilty,  or  is  supposed  to  have  been  guilty 
of  some  malversation  in  office,  a  resolution  U 
generally  brought  forward  by  a  member  o?  the 
n  ^‘Presentatives,  either  to  accuse  the 
I  •  }  *  or  for  a  committee  of  innuirv  Tf  ti» 
«»m,„,„ee  repwt  adversely  JZpJy  £ 


cused,  they  give  a  statement  of  the  charges 
and  recommend  that  he  be  impeached.  WlTen 
the  resolution  is  adopted  by  the  house,  a  com¬ 
mittee  is  appointed  to  impeach  the  party  at 
the  bar  of  the  senate,  and  to  state  that  the 
articles  of  impeachment  against  him  will  be 
exhibited  in  due  time  and  made  good  before 
the  senate,  and  to  demand  that  the  senate 
take  order  for  the  appearance  of  the  party  to 
answer  to  the  impeachment.  The  house  then 
agree  upon  the  articles  of  impeachment,  and 
they  are  presented  to  the  senate  by  a  com¬ 
mittee  appointed  by  the  house  to  prosecute 
the  impeachment.  The  senate  then  issues 
process,  summoning  the  party  to  appear  at  a 
given  day  before  them,  to  answer  to  the  arti¬ 
cles.  The  process  is  served  by  the  sergeant- 
at-arms  of  the  senate,  and  a  return  is  made  of 
it  to  the  senate  under  oath.  On  the  return- 
day  of  the  process,  the  senate  resolves  itself 
into  a  court  of  impeachment,  and  the  senators 
are  sworn  to  do  justice  according  to  the  con¬ 
stitution  and  laws.  The  person  impeached  is 
called  to  answer,  and  either  appears  or  docs 
not  appear.  It  lie  does  not  appear,  his  de¬ 
fault  is  recorded,  and  the  senate  may  proceed 
ex  parte.  If  he  does  appear,  either  by  him¬ 
self  or  attorney,  the  parties  are  required  to 
form  an  issue,  and  a  time  is  then  assigned  for 
the  trial.  The  final  decision  is  given  by  yeas 
and  nays ;  but  no  person  can  be  convicted 
without  the  concurrence  of  two-thirds  of  the 
members  present;  Const,  art.  1,  s.  2,  cl.  6. 
See  “Chase’s  Trial,”  and  “  Trial  of  Judge 
Beck  ;”  also  proceedings  against  Judge  Hum¬ 
phreys,  June  2G,  1862^  Congress.  Globe,  pt. 
4,  Sdsess.,  82d  Congress,  pp.  2942-2958;  and 
Trial  of  President  Johnson,  March  5,  1868, 
Congress.  Globe,  pt.  5,  supplement,  40th  Con¬ 
gress,  2d  sess.  ;  Lecture  by  Prof.  Theo.  AY . 
Dwight,  before  Columbia  Coll.  Law  School, 

6  Am.  Law  Reg.  257  ;  Article  by  Judge  Law¬ 
rence,  of  Ohio,  same  volume,  p.  641. 

AY  lien  the  president  is  tried,  the  chief  jus¬ 
tice  shall  preside.  The  judgment,  in  cases  of 
impeachment,  shall  not  extend  further  than 
to  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States.  Proceedings 
on  impeachments  under  the  state  constitutions 
are  somewhat  similar.  See  Coukts  of  the 
United  States. 

In  England,  the  articles  of  impeachment  are  a 
kind  of  indictment  found  by  the  house  ol  com¬ 
mons,  and  tried  by  the  house  of  lords.  It  |ias 
always  been  settled  that  a  peer  could  be  im¬ 
peached  for  any  crime.  It  was  formerly  believed 
that  a  commoner  could  only  be  impeached  f°r 
high  misdemeanors,  not  for  capital  offences? 

4  Bla,  Com.  200 ;  but  it  seems  now  settled  the} 
may  be  impeached  for  high  treason  ;  May’s  1 iir  * 

I  rac.  Ch.  28.  Impeachments  have  been  very  rai 
in  England  in  modern  times. 

In  Evidence.  An  allegation,  supported  b> 
proof,  that  a  witness  who  has  been  examine 
is  unworthy  of  credit. 

Every  witness  is  liable  to  be  impeached  as 
to  his  character  for  truth  ;  and,  if  his  gemra 
character  is  good,  lie  is  presumed  at  all  tinn& 
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to  be  ready  to  support  it.  3  Bouvier.  Inst  « 
3224  et  seq. ;  49  Ill.  299.  « 

OF  WASTE.  A 

waste  upon  lands 


impertinent 


ments 


IMPEACHMENT 

restraint  from  commit 
or  tenements ;  or,  a  demand  of  compensation 
for  waste  done  by  a  tenant  wbo  has  but  a  par¬ 
ticular  estate  in  the  land  granted,  and,  there¬ 
fore.  no  right  to  commit  waste. 

All  tenants  for  lile  or  any  less  estate  are 
liable  to  be  impeached  for  waste,  unless  they 
hold  without  impeachment  of  waste ;  in  the 
latter  case  they  may  commit  waste  without 
being  questioned,  or  any  demand  for  com¬ 
pensation  for  the  waste  done;  11  Co.  82. 

IMPEDIMENT©.  In  Spanish  Law. 

A  prohibition  to  contract  marriage,  established 
by  law  between  certain  persons. 

The  disabilities  arising  from  this  clause  are 
twofold,  viz.  : — 

Impedimento  Dirimente. — Such  disabilities  as 
render  the  marriage  null,  although  contracted 
with  the  usual  legal  solemnities.  The  disabilities 
arising  from  this  source  are  enumerated  in  the 
following  Latin  verses  : — 

“  Error,  conditio,  votum,  cognatio,  crimen, 

Cultus  disparitas,  vis,  ordo,  ligamen,  honestas, 

Si  sis  atliuis,  si  forte  coire  nequibis, 

Si  parochi  et  duplicis  desit  pvsesentia  testis, 
Raptave  sit  rauiier,  nee  parti  reddita  tutae, 
Hiecfacienda  vetant  connubia,  facta  retractant.” 

Among  these  impediments,  some  are  absolute, 
others  relative.  The  former  cannot  be  cured,  and 
render  the  marriage  radically  null ;  others  may 
be  removed  by  previous  dispensation. 

In  Spain,  marriage  is  regarded  in  the  twofold 
aspect  of  a  civil  and  a  religious  contract.  Hence 
the  disabilities  are  of  two  kinds,  viz.  :  those 
created  by  the  local  law  and  those  imposed  by 
the  church. 

In  the  earlier  ages  of  the  church,  the  emperors 
prohibited  certain  marriages  :  thus,  Theodosius 
the  Great  forbade  marriages  between  cousins- 
german ;  Justinian,  between  spiritual  relations, 
Valentinian,  Valens,  Theodosius,  and  Arcadius, 
between  persons  of  different  religions. 

The  Catholic  church  adopted  and  extended  the 
disabilities  thus  created,  and  by  the  third  canon 
at  the  twenty-fourth  session  of  the  Council  ot 
Trent,  the  church  reserved  to  itself  the  POWci  of 
dispensation.  As  the  Council  of  Trent  did 
determine,  being  divided,  who  had  the  power 
granting  dispensation,  it  is  accorded  in  J 
the  pope,  and  in  France  and  Spain,  with 
ceptions,  to  the  bishops.  The  dispositionsoftbe 
Council  of  Trent  being  in  force  in  Spain  (see 
Schmidt,  Civ.  Law  of  Spain,  p.  6,  note  a),  the 
ecclesiastical  authority  is  alone  in\ 
this  power  in  Spain.  RPG 

For  the  cases  in  which  it  may  be  gi anted,  see 

Schmidt,  Civ.  Law,  c.  2,  s.  14.  ....... _ 

Impedimento ,  Impediente,  or  Pr .  j-  a 
Such  disabilities  as  impede  the  contracting  oj 
marriage,  but  do  not  annul  it  when  con ti acted^ 

Anciently,  the  impediments  expre  _  _ 

following  Latin  verses  were  of  this  natuie  . 

“Incestus,  raptus,  sponsalia,  mors  S.ilvterialls, 
Susceptus  proprias  sobolis,  mo!f®  P 
Vel  si  pamiteat  solomniter,  aut  JJ®n™SShlsam8, 
Accipiat  quisquain,  votum  simple  , 

Ecclesiffi  vetitum,  nec  non  tempu  .  ‘ri  >> 
Impediuut  fieri,  pernnttunt  facta  teme  . 

For  the  effects  of  these  imp 
Escriche,  Diet.  Raz.  Impedimente  ProhiOitivo. 

IMPEDIMENTS.  Legal  hindrances  to 
making  contracts.  Some  of  these  1 


veH'H  ^  P"- 

W  ,  hy  ?  SXth^  t0  thcm  from  many. 

mg  at  all,  without  either  the  nullity  of  mar¬ 
riage  or  its  being  punishable. 

Dirimant  impediments  are  those  which  ren¬ 
der  a  marriage  void :  as,  where  one  of  the 
contracting  parties  is  already  married  to  an¬ 
other  person. 

Prohibitive  impediments  are  those  which  do 
not  render  the  marriage  null,  but  subject  the 
parties  to  a  punishment. 

Relative  impediments  are  those  which  re¬ 
gard  only  certain  persons  with  regard  to  each 
other :  as,  the  marriage  of  a  brother  to  a 
sister. 

IMPENSA1  (Lat.).  In  Civil  Law.  Ex¬ 
pense  ;  outlay.  Divided  into  necessaries ,  for 
necessity,  utiles ,  for  use,  and  voluptuaries,  for 
luxury.  Dig.  79.  6.  14;  Voc.  Jur. 

IMPERFECT  OBLIGATIONS.  Those 
which  are  not,  in  view  of  the  law,  of  binding 
force. 

IMPERFECT  RIGHTS.  See  Rights. 

IMPERFECT  TRUST.  An  executory 
trust. 

IMPERIUM.  The  right  to  command, 
which  includes  the  right  to  employ  the  force 
of  the  state  to  enforce  the  laws  :  this  is  one 
of  the  principal  attributes  of  the  power  of 
the  executive.  1  Toullier,  n.  58. 


IMPERTINENT  (Lat.  in,  not,  pertinens, 
pertaining  or  relating  to). 

In  Pleading.  In  Equity.  A  term  ap¬ 
plied  to  matters  introduced  into  a  bill,  answer, 
or  other  proceeding  in  a  suit  which  are  not 
properly  before  the  court  for  decision  at  that 
particular  stage  of  the  suit.  1  J Sunin.  50 6 ,  8 
Stnr  13’  1  Faige,  Ch.  55o;  5  Llackt.  4o9. 
Impertinent  matter  is  not  necessarily  scanda¬ 
lous  :  but  all  scandalous  matter  is  impertinent. 

The  rule  against  admitting  unpertinen 
matter  is  designed  to  prevent  opp^sion 

Dcav.  44  ,  t.nent  wh;ch  is  material  in 

‘  or  ascer- 
Ch. 
345; 


444  , 
deemed 


imper 


13  id. 


A  pleading  may  be  referred I  to 

ave  impertinent  matter  exp  n  E  pi. 

cost  of  the  offending  Paj^  &  414;  2 

§  206  ;  19  214  ,  4  ^  but  a  bill  may 

defendant  has  answered  ; 


Fnce,  Hi*  1  ?"J'ceptingTo  bills,  answers, 
the  practice  ot  impertinence  has 

and  other  27?h  Equity  Rule  of 


The 
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tions  for  scandal  or  impertinence  shall  point 
out  the  exceptionable  matter  with  certainty  ;  G 
Paige,  288  ;  1  Dan.  Ch.  Pr.  *343  n.,  *350  n. 

At  Law.  A  term  applied  to  matter  not 
necessary  to  constitute  the  cause  of  action  or 
ground  of  defence ;  Cowp.  683  ;  5  East,  275  ; 
2  Mass.  283.  It  constitutes  surplusage,  which 
see. 

In  Practice.  A  term  applied  to  evidence 
of  facts  which  do  not  belong  to  the  matter  in 
question.  That  which  is  immaterial  is,  in 
general,  impertinent,  and  that  which  is  mate¬ 
rial  is  not,  in  general,  impertinent.  1  M’C. 
&  Y.  337.  Impertinent  matter  in  the  inter¬ 
rogatories  to  witnesses  or  their  answers,  in 
equity,  will  be  expunged  after  reference  to  a 
master  at  the  cost  of  the  offending  party.  2 
Y.  &  C.  445. 


of  a  railroad  company,  where  freights  are  re¬ 
ceived  partly  from  another  state,  is  not  a  tax  on 
imports  ;  8  Wall.  123  ;  15  id.  284.  An  importa¬ 
tion  is  not  complete,  within  the  revenue  laws, 
until  a  voluntary  arrival  within  6ome  port  of 
entry  ;  9  Cra.  104  ;  13  Pet.  486 ;  4  Wash.  C.  C. 
158  ;  1  Gall.  206 ;  but  see  1  Pet.  C.  C.  256  ;  and 
the  duties  accrue  at  the  time  of  such  arrival ;  1 
Deady,  124  ;  but  the  importation,  as  between  the 
importer  and  the  government,  is  not  complete  as 
long  as  the  goods  remain  in  the  custody  of  the 
olhcer6  of  the  customs,  and  until  delivered  to  the 
importer  they  are  subject  to  any  duties  on  im¬ 
ports  which  congress  may  6ee  fit  to  impose ;  2 
Cliff.  512.  See  Exportation. 

IMPORTS.  Goods  or  other  property  im¬ 
ported  or  brought  into  the  country  from  for¬ 
eign  territory.  Story,  Const.  §  949.  See 
U.  S.  Const,  art.  1,  §  8,  1  ;  §  10  ;  7  How.  477; 
9  id.  619;  8  Wall.  110,  123. 


IMPETRATION.  The  obtaining  any 
thing  by  prayer  or  petition.  In  the  ancient 
English  statutes  it  signifies  a  pre-obtaining  of 
church  benefices  in  England  from  the  church 
of  Rome  which  belonged  to  the  gift  of  the 
king  or  other  lay  patrons. 

IMPLEAD.  In  Practice.  To  sue  or 

prosecute  by  due  course  of  law.  9  Watts, 
47. 

IMPLEMENTS  (Lat.  impleo ,  to  fill). 
Such  things  as  are  used  or  employed  for  a 
trade,  or  furniture  of  a  house.  11  Mete.  82. 

Whatever  may  supply  wants :  particularly 
applied  to  tools,  utensils,  vessels,  instruments 
of  labor :  as,  the  implements  of  trade  or  of 
husbandry.  Webster,  Diet.;  23  Iowa,  359; 
6  Gray,  298.  The  word  does  not  include 
horses  or  other  animals;  11  Met.  79  ;  5  Ark. 
41. 

IMPLICATA  (Lat.).  Small  adventures 
for  which  the  freight  contracted  for  is  to  be 
received  although  the  cargo  may  be  lost. 
Targa,  c.  34 ;  Emerigon,  Mar.  Loans,  §  5. 

IMPLICATION.  An  inference  of  some¬ 
thing  not  directly  declared,  but  arising  from 
what  is  admitted  or  expressed.  See  Con¬ 
tract;  Deed;  Easement;  Way;  Will. 

IMPORTATION.  In  Common  Law. 
The  act  of  bringing  goods  and  merchandise 
into  the  Lnited  States  from  a  foreign  country. 
5  Cra.  SC8;  9  id.  104,  120;  2  M?&  G.  155 
note  a. 

To  prevent  the  mischievous  interference  of  the 
several  states  with  the  national  commerce  the 
constitution  of  the  United  States,  art  I  s  10 
provides  as  follows:  “No  state  shall,*  without 
the  consent  of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  abso 
lutely  necessary  for  executing  its  inspection  laws  * 
and  the  net  produce  of  all  duties  and  imposts  laid 
by  any  state  on  imports  or  exports  shall  be  for 
the  use  of  the  treasury  of  the  United  States  *  and 
all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  congress  Story,  Const.  §§  loiG- 
1625.  Under  this  section  it  has  been  held  that  a 
state  law  imposing  a  liceuse  tax  on  importers  of 
foreign  liquors  was  unconstitutional ;  12  Wheat 
419  See  5  How.  504-633  ;  7  id.  283 ;  12  id.  299  • 
11  Pet.  102.  As  was  a  state  law  imposing  a  tax 
t?  oie  4tonna£e  °f  vessels  entering  her  ports  ;  94 
u .  S.  238.  But  a  state  tax  on  the  gross  receipts 


Imports  cease  to  be  “  imported  articles”  within 
the  constitution,  after  the  packages  are  broken 
up,  or,  after  the  first  wholesale  disposition  of 
them ;  1  Dev.  &  B.  L.  19 ;  but  imported  goods, 
after  having  been  sold  by  the  importer,  are  sub¬ 
ject  to  state  taxation,  even  though  still  in  the 
original  packages  ;  5  Wall.  479.  Persons  cannot 
be  considered  imports  ;  4  Mete.  282. 

IMPORTUNITY.  Urgent  solicitation, 
with  troublesome  frequency  and  pertinacity. 

A\  ills  and  devises  are  sometimes  set  aside 
in  consequence  of  the  importunity  of  those 
who  have  procured  them.  Whenever  the  im¬ 
portunity  is  such  as  to  deprive  the  devisor  of 
the  freedom  of  his  will,  the  devise  becomes 
fraudulent  and  void;  Dane,  Abr.  c.  127,  a. 
14,  s.  5,  6,  7  ;  2  Phill.  Eccl.  551,  552. 

IMPOSITIONS.  Imposts,  taxes,  or  con¬ 
tributions. 


a  T -  uuucs,  uj  impositions. 

A  duty  on  imported  goods  or  merchandise. 
Federalist,  no.  30  ;  Elliott,  Deb.  289  ;  Story, 
Const.  §  949.  : 

Phe  constitution  of  the  United  States  <dves 
congress  power  “  to  lay  and  collect  taxes,  du¬ 
ties,  excises,  and  imposts,”  and  prohibits  the 
states  from  laying  “  any  imposts  or  duties  on 
exports  or  imports”  without  the  consent  of 
congress;  U.  fc  Const,  art.  1,  J  8,  ,  ;  art. 

n  •  t11,  ^ee  ^ac0lb  Abr.  Smuggling ; 

;  Co-  2(1  Inst-  62 ?  Big.  165  n. 

7  V>  all.  433  ;  9  Rob.  (La.)  324 

,  ™P0,?£N9E-  Medical  Jurisprn- 
dence.  The  incapacity  for  copulation  or 
propagating  the  species.  It  has  also  been 
used  synonymously  with  sterility. 

P„r!vP°tenCVnay,be  con?ndered  as  incurable, 
curable,  accidental,  or  temporary.  Absolute 

or  incurable  impotence  is  that  for  which  there 
some  n!Tn  re  'ef;  Principally  originating  in 
Zm  tr  70r  dofoct  of  the  genital 
time  of  tl  ierC  -tblS  defect  existed  at  the 
tbe  “ypage,  and  was  incurable,  bv 
e  ecclesiastical  law  and  the  law  of  several  of 
e  Amencan  states  the  marriage  may  be  de¬ 
clared  void ab  initio;  Corayns,  Dig.  Baron 

?E  sffTff  3)r;  BaCOn’  Abr*  etc. 

67  -  r’  /  B!\Com-  440 ;  1  Beck,  Med.  Jur. 

c  8-C7p«-5'  pu10;  Boynter,  Marr.  &  I). 
c.  8 ,  O  I  aige,  Ch.  554  ;  6  id.  175  ;  25  N,  H. 


IMPOUND 


267 ;  but  see  Ilopk.  Ch.  557.  Impotence 
arising  from  idiocy  intervening  after  the  mar 
riage  is  no  ground  for  divorce  in  Vermont  •  2 
At k .  188  ,  Merlin,  Rep.  T mpuissuncc  liut 
it  seems  the  party  naturally  impotent  cannot 
allege  that  fact  for  the  purpose  of  obtaining  a 
divorce;  3  1  lull.  Eccl.  147  ;  1  Enc.  Eccl  Isa 
See  2  Phill.  Eccl.  10 ;  3  id.  325 ;  1  Eng.Ecd 
408 ;  1  Chitty,  Med.  Jur.  377 ;  Ryan,  Med.  Jur 
95-111  ;  Bish.  Marr.  &  D.  ;  1  Bla.  Com.  440  • 
1  Hagg.  725.  See,  as  to  the  signs  of  impo¬ 
tence,  1  Briand,  M6d.  Leg.  c.  2,  art.  2,  §  2,  n. 
1 ;  Dictionnaire  des  Sciences  m6dicales,  art. 
Impuissance ;  and  generally,  Trebuchet,  Jur. 
de  la  M6d.  100-102;  1  State  Tr.  315;  8  id. 
App.  no.  1,  p.  23  ;  3  Phill.  147  ;  1  Hagg.  Eccl. 
523 ;  FoderS,  M6d.  L6g.  §  237. 

IMPOUND.  To  place  in  a  pound  goods 


improvement 


or  cattle  distrained  or  astray.  3  Bla.  Com.  1 2  ; 

126  Mass.  364.  Also,  to  retain  in  the  custody 
of  the  law.  A  suspicious  instrument  produced 
at  a  trial  is  said  to  be  impounded,  when  it  is 
ordered  by  the  court  to  be  retained,  in  ease 
criminal  proceedings  should  be  taken. 

IMPRESCRIPTIBILITY.  The  state 
of  being  incapable  of  prescription. 

A  property  which  is  held  in  trust  is  impre¬ 
scriptible  :  that  is,  the  trustee  cannot  acquire 
a  title  to  it  by  prescription  ;  nor  can  the  bor¬ 
rower  of  a  thing  get  a  right  to  it  by  any  lapse 
of  time,  unless  he  claims  an  adverse  right  to 
it  during  the  time  required  by  law. 

IMPRIMATUR  (Lat.).  A  license  or 
allowance  to  one  to  print. 

At  one  time,  before  a  book  could  be  printed 
in  England,  it  was  requisite  that  a  permission 
should  be  obtained :  that  permission  was 
called  an  imprimatur.  In  some  countries 
where  the  press  is  liable  to  censure,  an  impi  i- 
viatur  is  required. 

IMPRIMERY.  In  some  of  the  ancient 
English  statutes  this  word  is  used  to  signify  tiox. 
a  printing  office,  the  art  of  printing,  a  print 
or  impression. 

IMPRIMIS  (Lat.).  In  the  first  place. 

It  is  commonly  used  to  denote  the  firs  c 
in  an  instrument,  especially  in  wills,  i  em  ^ 
ing  used  to  denote  the  subsequen  c  ausc. . 

This  is  also  its  classical  and  literal  meaning. 
Ainsworth,  Diet.  See  Fleta,  lib.  ,  •  • 

Imprimitus  and  imprimum  also  occur. 

Cange;  Prec.  Ch.  430;  Cases  temp.  T.ilb. 

110;  6  Madd.  31 ;  Magna  Cart.  9  Hen.  II  • . 

2  Anc.  Laws  &  Inst,  of  Lug.  1U  _ 
imprimis  does  not  import  a  precedence 
bequest  to  which  it  is  prefixed  ;  59  e.  > 

1  Rep.  Leg.  426.  .  r 

IMPRISONMENT.  The  restraint  of  a 

man’s  liberty.  .  +n  his 

The  restraint  of  a  person  contrary  t 

will.  Co.  2d  Inst.  589  ;  Bald.  239,  6<>0. 

It  may  be  in  a  place  made  use  o  Qne 
poses  of  imprisonment  generally,  t  , 

used  only  on  the  particular  0<^‘aM  ,  ’  jts  0'r 
words  and  an  array  ot  force,  wi  ioi  : 

bars,  in  any  locality  whatever ;  9  JN  - 


AA- 

cible  ‘ 
of 


ing 

of 


,  T,  I  ^  •  Blackst. 

tLEz«Cr-J5L  It 
Abrarr  p“y  tr 

in^  him  out  ot  the  room  in  which  he  was  sit¬ 
ting  with  others,  and  excluding  him  from  the 
room,  was  not  an  imprisonment;  1  Chitty, 
48;  and  the  merely  giving  charge  of*  a 
person  to  a  peace-officer,  not  followed  by  any 
actual  apprehension  of  the  person,  does  not 
amount  to  an  imprisonment,  though  the  party, 
to  avoid  it,  next  day  attend  at  a  police;  *1 
Esp.  431 ;  3  B.  &  P.  211 ;  1  C.  &  P.  153; 
and  if,  in  consequence  of  a  message  from  a 
sheriff’s  officer  holding  a  writ,  the  defendant 
execute  and  send  him  a  bail  bond,  such  sub¬ 
mission  to  the  process  will  not  constitute  an 
arrest ;  6  B.  &  C.  528;  D.  &  R.  233.  No 
other  warrant  is  necessary  for  the  detention 
of  a  prisoner  than  a  certified  copy  of  the 
judgment  against  him  ;  32  Cal.  48  ;  or  of  the 
precept  on  which  the  arrest  was  made ;  9 
N.  H.  185. 

See,  generally,  Cornyns,  Dig.  Imprison¬ 
ment;  1  Chitty,  Pr.  47  ;  3  Bla.  Com.  127 ;  1 
Russ.  Cr.  753  et  seq.;  False  Imprisonment  ; 
Arrest. 

Scotch  Law. 


IMPROBATION.  In 

An  act  by  which  falsehood  and  forgery  are 
proved.  Erskine,  Inst.  4.  119;  Stair,  Inst. 
4.  20;  Bell,  Diet. 

IMPROPRIATION.  In  Ecclesiastical 
Law.  The  act  of  employing  the  revenues 
of  a  church  living  to  one’s  own  use:  it  is  also 
a  parsonage  or  ecclesiastical  living  m  the 
h  inds  of  a  layman,  or  which  descends  by  in¬ 
heritance.  Techn.  Diet.  See  Appropiua- 

IMPROVE.  To  impeach  aa  fate  or 
forced  To  cultivate.  4  Cow.  190.  ^  ini 
proved  ”  land  may  mean  simply  land  occu- 
j  •  ,.i  .»»  it  is  not  a  precise  technical  word ,  8 
Skm  213;  includes  ground  appropriated  for 
a  railed  ;  68  Penn.  396.  , 

encourage 
ed,  etc. 

S  IMPROVEMENT.  or^*”"rl" 
the  condition  of  real  P  0r  money 

effected  by  the  expend.^  o*  useful  for  other 
for  the  purposeofrend  ^  was  origin- 
purposes  than  those  lo  tbe  same  pur- 

ally  used,  or  more  «selu  ^  addltlon  to 

poses.  It  V  orection  of  fences,  barn>, 

buildings,  and  the  '  u  3551,16  How. 

etc.;  70  Penn.  »s’b  M0;  lCusn.93;  .8 
Pr.  220 ;  see  2- 

N.  Y.  1 ;  id-  5fL* rightful  owner  of  lands  and 
As  between  tl  r-  faith  has  put  on  im- 
an  occupant  who  w  B 


errant  a  lease  of  unusual  qurau-  - 
Ba  tenant,  when  the  soil  is  exhaat 
Bell,  Diet. ;  Stair,  Inst,  p- 
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provemcnts,  the  land  with  its  improvements 
belongs  to  the  rightful  owner  of  the  land, 
without  compensation  for  the  increased  value 
at  common  law;  8  Wheat.  1 ;  1  Dana,  481 ; 
S  Ohio  St.  4C3  ;  4  McLean,  489  ;  5  Johns. 
272  ;  2  Paine,  74;  though  the  rule  is  other¬ 
wise  in  equity ;  3  Atk.  134;  3  Sneed,  228; 
1  Yerg.  360 ;  24  Vt.  560 ;  2  Johns.  Cas.  441 ; 
and  by  statute  in  some  of  the  states ;  10  Cush. 
451;  2N.  H.  115;  4  Vt.  37;  20  id.  614; 
13  Ala.  N.  s.  31  ;  9  Me.  62;  13  Ohio,  308; 
9  Ill.  87;  9  Ga.  133;  12  B.  Monr.  195;  16 
La.  423  ;  3  Cal.  69  ;  1  Zabr.  248 ;  and  their 
value  may  be  offset  to  an  action  lor  mesne 
profits  at  common  law;  2  Wash.  C.  C.  165; 
4  Cow.  168;  4  Dev.  No.  C.  95 ;  6  Iiumphr. 
324;  1  Story,  478;  2  Greene,  151;  3  Iowa, 
63. 

In  Patent  Law.  An  addition  of  some 
useful  thing  to  a  machine,  manufacture,  or 
composition  of  matter. 


520.  A  creditor’s  receipt  is  an  irrevocable  impu¬ 
tation,  except  in  cases  of  surprise  or  iraud  ,  2  La. 
An  24  •  3  id  351,  810.  See,  also,  cases  of  impu¬ 
tation  in  6  Laf  An .  774  ;  9  id  A  f ;  12  id  20. The 
cases  arise  under  the  Civil  Code,  art.  ^15J  ~1G~<. 
o  a  irrmv  Payments. 


IN  ACTION.  A  thing  is  said  to  be  in 
action  when  it  is  not  in  possession,  and  for  its 
recovery,  the  possessor  unwilling,  an  action  is 
necessary.  2  Bla.  Coni.  396.  bee  Chose 
in  Action. 

IN  iEQUALI  JURE  (Lat.).  In  equal 
right.  See  Maxims. 

IN  ALIO  LOCO.  See  Cepit  in  Alio 
Loco. 

IN  ARTICULO  MORTIS.  At  the  point 
of  deatk 

IN  AUTRE  DROIT  (L.  Fr.).  In  an- 
other's  right.  As  representing  another.  An 
executor,  administrator,  or  trustee  sues  in 
autre  droit. 


The  patent  law  of  July  8,  1870,  authorizes  the 
granting  of  a  patent  for  an}T  new  and  useful  im¬ 
provement  on  any  art,  machine,  manufacture, 
or  composition  of  matter.  It  is  often  very  diffi¬ 
cult  to  say  what  is  a  new  and  useful  improve¬ 
ment,  the  cases  often  appoaching  very  near  to 
each  other.  In  the  present  improved  state  of 
machinery  it  is  almost  impracticable  not  to  em¬ 
ploy  the  same  elements  of  motion,  and,  in  some 
particulars,  the  same  manner  of  operation,  to 
produce  anv  new  effect ;  1  Gall.  478  ;  2  id.  51. 
See  4  B.  &  Aid.  540  ;  2  Kent,  370. 

IMPROVIDENCE.  See  Words. 

IMPUBER  (Lat.).  In  Civil  Law.  One 

who  is  more  than  seven  years  old,  or  out  of 
infancy,  and  who  has  not  attained  the  age  of 
puberty  ;  that  is,  if  a  boy,  till  he  has  attained 
his  full  age  of  fourteen  years,  and  if  a  girl, 
her  full  age  of  twelve  years.  Domat,  Liv. 
Prel.  t.  2,  s.  2,  n.  8. 

IMPUTATION  OF  PAYMENT.  In 
Civil  Law.  The  application  of  a  payment 
made  by  a  debtor  to  his  creditor. 

The  debtor  may  apply  his  payment  as  he 
pleases,  with  the  exception  that  in  case  of  a  debt 
carrying  interest  it  must  be  first  applied  to  dis¬ 
charging  the  interest. 

The  creditor  may  apply  the  funds  by  informing 
the  debtor  at  the  time  of  payment. 

The  law  imputes  in  the  neglect  of  the  parties 
to  do  so,  and  in  favor  of  the  debtor.  It  directs 
that  imputation  which  would  have  been  best  for 
the  debtor  at  the  time  of  payment.  Hence  it 
applies  the  funds  to  obligations  most  burdensome 
to  the  debtor  :  e.  g.  to  a  mortgage  rather  than  to 
a  book-account,  and  to  a  debt  which  would  ren¬ 
der  the  debtor  insolvent  if  unpaid,  rather  than 
to  any  less  important  one.  If  nothing  else  ap¬ 
pears  to  control  it,  the  rule  of  propriety  prevails. 

In  Louisiana  the  preceding  civil  law  rules  are 
in  force.  The  statutory  enactment,  Civ.  Code, 
art.  2159  et  seq .,  is  a  translation  of  the  Code 
Napoleon,  art.  1253-1256,  slightly  altered.  See 
Pothier,  Obi.  n.  528,  by  Evans,  and  notes.  Pay¬ 
ment  is  imputed  first  to  the  discharge  of  interest ; 

1  Mart.  La.  x.  s.  571 ;  10  Rob.  La.  51 ;  5  La.  An. 
738.  But  if  the  interest  was  not  binding,  being 
usurious,  the  payment  must  go  to  the  principal ; 

2  La.  An.  363  ;  5  id.  616.  The  law  applies  a  pay¬ 
ment  to  the  most  burdensome  debt ;  6  Mart.  La. 
N.  s.  28 ;  10  La.  357 ;  10  id.  1 ;  2  La.  An.  405, 


IN  BLANK.  Without  restriction.  Ap¬ 
plied  to  indorsements  on  promissory  notes 
where  no  indorsee  is  named. 

IN  CAPITA  (Lat.).  To  or  by  the  heads 
or  polls.  Thus,  where  persons  succeed  to 
estates  in  capita ,  they  take  each  an  equal 
share ;  so,  where  a  challenge  to  a  jury  is  in 
capita ,  it  is  to  the  polls,  or  to  the  jurors  indi¬ 
vidually,  as  opposed  to  a  challenge  to  the 
array.  3  Bla.  Com.  361.  Per  capita  is  also 
used. 

IN  CAPITE  (Lat.).  In  chief.  A  tenant 
in  capite  was  one  who  held  directly  of  the 
crown,  2  Bla.  Com.  60,  whether  by  knight’s 
service  or  socage.  But  tenure  in  capite  was 
of  two  kinds,  general  and  special ;  the  first 
from  the  king  ( caput  regnx)  ;  the  second 
from  a  lord  (caput  feudi).  A  holding  of  an 
honor  in  king’s  lands,  but  not  immediately  of 
him,  was  yet  a  holding  in  capite ;  Kitch.  127 ; 
Dy.  44;  Fitzh.  N.  B.  5.  Abolished  by  12 
Car.  II.  c.  24. 

IN  CHIEF.  Principal ;  primary ;  derectly 
obtained.  A  term  applied  to  the  evidence 
obtained  from  a  witness  upon  his  examination 
in  court  by  the  party  producing  him,  in  rela¬ 
tion  to  the  matter  in  issue  at  the  trial.  The 
examination  so  conducted  for  this  purpose. 

Evidence  or  examination  in  chief  is  to  be 
distinguished  from  evidence  given  on  cross- 
examination  and  from  evidence  given  upon 
the  voir  dire. 

Evidence  in  chief  should  be  confined  to  such 
jnatters  as  the  pleadings  and  the  opening  war¬ 
rant  ;  and  a  departure  from  this  rule  will  be 
sometimes  highly  inconvenient,  if  not  fatal. 
Suppose,  for  example,  that  two  assaults  have 
been  committed,  one  in  January  and  the  other 
in  February,  and  the  plaintiff  prove  his  cause 
of  action  to  have  been  the  assault  in  January ; 
he  cannot  abandon  that,  and  afterwards  prove 
another  committed  in  February,  unless  the 
pleadings  and  openings  extend  to  both  ;  1 
Camplh  4  73.  See,  also,  6  C.  &  P.  73 ;  1  Mood. 
&  K.  282. 
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This  mutter,  however,  is  one  of  practice  • 
and  u  great  variety  of  rules  exist  in  the  dif¬ 
ferent  states  of  the  United  States,  the  leading 
object,  however,  being  in  all  cases  the  same,— 
to  prevent  the  plaintiff  from  introducing  in 
evidence  a  different  case  from  the  one  which 
he  had  prepared  the  defendant  to  expect  from 
the  pleadings. 

IN  COMMENDAM  (Lat.).  The  state 
or  condition  of  a  church  living  which  is  void 
or  vacant,  and  which  is  commanded  to  the 
care  of  some  one.  In  Louisiana  there  is  a 
species  of  limited  partnership  called  partner¬ 
ship  in  commendam.  See  Commend  am. 

IN  CRIMINALIBUS  SUFFICIT 
GENERALIS  MALITIA  INTENTIO- 
NIS.  See  Maxims.  * 

IN  CUJUS  REI  TESTIMONIUM.  In 

testimony  whereof ;  q.  v. 

IN  CUSTODIA  LEGIS  (Lat.).  In  the 
custody  of  the  law.  In  general,  when  tilings 
are  in  custodia  legis ,  they  cannot  be  distrained, 
nor  otherwise  interfered  with  by  a  private  per¬ 
son,  or  by  another  officer  acting  under  authority 
of  a  different  court  or  jurisdiction ;  10  Pet.  400 ; 
20  How.  583,  and  cases  cited. 

IN  ESSE  (Lat.).  In  being.  In  exist¬ 
ence.  An  event  which  may  happen  is  in 
posse ;  when  it  has  happened,  it  is  in  esse. 
The  term  is  often  used  ol  liens  or  estates. 
A  child  in  its  mother’s  womb  is,  for  some  pur¬ 
poses,  regarded  as  in  esse;  3  Barb.  Ch.^488. 

IN  EXTREMIS  (Lat.).  At  the  very 
end.  In  the  last  moments ;  on  the  point  of 
death. 

IN  FACIE  ECCLESI.®  (Lat.).  I» 
the  face  or  presence  of  the  church.  A  nnn- 
riage  is  said  to  be  made  in  facie  ecclesia: 

when  made  in  a  consecrated  church  or  chapel, 

or  by  a  clerk  in  orders  elsewhere  ;  and  one  o 
these  two  things  is  necessary  to  a  mar  me' 
England  in  order  to  the  wife’s  having  dower, 
unless  there  be  a  dispensation  or  bceiise.  °  ’ 

Yict.  c.  72.  It  was  anciently  the  pra^to 

marry  at  the  church-door,  and  tl  ^ ^ 
verbal  assignment  °f  dpwer.  neces_ 

.  assignments,  to  prevent  n  ’  facie  et 

«p'y  »'|d  ^en2mBU?  Com.  103  ; 

ad  ostium  ecclesice .  »te  ^ 
TtrlcTE®0  (Lat).  In  doing.  Story, 

^INFAVOREM  LIBERTATIS  (La,.). 
In  favor  of  liberty.  p  vor 

IN  FAVOREM  VITiB  (Lat.).  I 

'  T  ,  ,  Tn  iioin^  done;  iti 

IN  FIERI  (Lat.).  ^  is  said  to 

process  of  completion.  A  £  iete :  e.  g. 
rest  in  fieri  when  it  is  not }  e  jently  held 
the  records  of  a  court  ''''  I1  ‘ ,]u.y  were 
to  be  in  fieri ,  or  incomp  ‘‘  ■©»  ^  giving 

recorded  on  parchment,  bn  n  .  mcnded 
of  judgment,  after  which  they  can  be 


onl  v  during  the  same  term.  2  B.  &  Ad  791  • 

11  or  coital: 

IN  FORMA  PAUPERIS  (Lat.).  Iu 
the  character  or  form  of  a  poor  man.  ' 

.  u,  Person  j3  BO  poor  that  he  cannot 

bear  the  charges  of  suing  at  law  or  in  equity, 
upon  making  oath  that  lie  is  not  worth  five 
pounds  and  bringing  a  certificate  from  a 
counsellor  at  law  that  lie  believes  him  to 
have  a  just  cause,  he  is  permitted  to  sue  in 
forma  pauperis ,  in  the  manner  of  a  pauper; 
that  is,  he  is  allowed  to  have  original  writs 
and  subpoenas  gratis,  and  counsel  assigned 
him  without  fee.  8  Bla.  Com.  400.  Sec  3 
Johns.  Cli.  65;  1  Paige,  Ch.  588 ;  3  id.  273  ; 

5  id.  58 ;  2  Moll.  475. 

IN  FORO  CONSCIENTIAJ  (Lat.). 
Before  the  tribunal  of  conscience ;  con¬ 
scientiously.  The  term  is  applied  to  moral 
obligations  as  distinct  from  the  obligations 
which  the  law  enforces.  In  the  sale  of  pro¬ 
perty,  for  example,  the  concealment  of  tacts 
by  the  vendee  which  may  enhance  the  price  is 
wrong  in  foro  conscienticc ,  but  there  is  no 
legal  obligation  on  the  part  of  the  vendee  to 
disclose  them,  and  the  contract  will  be  good  if 
not  vitiated  by  fraud  ;  Pothier,  Vent,  part  2, 
c.  2,  n.  233  ;  2  Wheat.  185,  note  c. 

IN  FRAUDEM  LEGIS  (Lat.).  In  fraud 
of  the  law  ;  contrary  to  law.  Taylor,  Gloss. 
Usin"  process  of  law  for  a  fraudulent  pui- 
poseT  and  if  a  person  gets  an  affidavit  of  ser¬ 
vice  of  declaration  in  ejectment,  and  there¬ 
upon  gets  judgment  and  turns  the  tenant  out, 
Ten  he  has"  no  manner  of  title  in  a  house, 
he  is  liable  as  a  felon,  for  lie  used .the  process 
of  law  in  fraudem  legis.  1  Ld.  lia> m.  2,6  , 

SiAn  ^act  done  in  fraudem  legis  cannot 
„ive  right  of  action  in  the  courts  of  the  coun¬ 
try  whose  laws  are  evaded ;  1  Johns.  433. 

IN  FULL  LIFE.  Neither  physically  nor 
.  ...  1  j  Thp  term  life  alone  has  aLo 

r-ltfi.”  S  sense,  „  including 
been  taken  a  lease  made  to  a 

natural  and  civil  h  •  ^emine(i  by  a  civil 

TT  bat7<I«rLg  <•/«  !t  7,uld  b0f 

death,  but  a  am  j  translation  of 

Sg-Kk  uwFr- 

Lat.  Diet.  t  f  \ 

fives  magnum,  ’  „(,.ially  of  a  kinp. 

Jerusalem  ,67;  Lu 

36  Hen.  IU- >  •> 

Cange.  •  an  excuse  for  non- 

]n  qeneralipassagio^  off  hear- 

appearance  m  11  $impli6i  peregrvuilwne 
ing  sine  die;  but  *  .^ ;absent  on  a  private 

or  passagio  *•  •  Land— put  ^ 

pilgrimage  'ot,J  Iiraeton,  838. 

Uinglora^0  kM;  of  the 

IN  CHOIS*® n  (La^h  „.bcn  „,ay 
same  1,11  » 
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be  restored  in  genere ,  as  distinguished  from 
those  which  must  be  returned  in  specie ,  or 
specifically,  are  called  fungibles .  Kaufman's 
Mackeldey,  Civ.  Law,  §  148,  note. 

Ileineccius,  Elem.  Jur.  Civ.  §  619,  defines 
genus  as  what  the  philosophers  call  species , 
viz. :  a  kind.  See  Dig.  12.  1.  2.  1. 

IN  GREMIO  LEGIS  (Lat.).  In  the 
bosom  of  the  law.  This  is  a  figurative  ex¬ 
pression,  by  which  is  meant  that  the  subject 
is  under  the  protection  of  the  law :  as,  where 
land  is  in  abeyance. 

IN  GROSS.  At  large ;  not  appurtenant 
or  appendant,  but  annexed  to  a  man’s  person  : 
e .  g.  common  granted  to  a  man  and  his  heirs 
by  deed  is  common  in  gross ;  or  common  in 
gross  may  be  claimed  by  prescriptive  right. 
2  Bla.  Com.  34. 

IN  INITIAL IBTJS  (Lat.).  In  Scotch 
Law.  In  the  preliminaries.  Before  a  wit¬ 
ness  is  examined  as  to  the  cause  in  which  he 
is  to  testify,  he  must  deny  bearing  malice  or 
ill  will,  being  instructed  what  to  say,  or  hav¬ 
ing  been  bribed,  and  these  matters  are  called 
initialia  testimonii ,  and  the  examination  on 
them  is  said  to  be  in  initialibus  :  it  is  similar 
to  our  voir  dire .  Bell,  Diet.  Initialia  Testi¬ 
monii ;  Erskine,  Inst.  p.  451 ;  Halkerston, 
Tech.  Terms. 

IN  INTEGRUM  (Lat.).  The  original 
condition.  See  Restitutio  in  Integrum. 
Yicat,  Voc.  Jur.  Integer . 

IN  INVITUM  (Lat.).  Unwillingly. 
Taylor,  Gloss.  Against  an  unwilling  party 
(or  one  who  has  not  given  his  consent),  by 
operation  of  law.  Wharton,  Diet. 

IN  ITINERE  (Lat.).  On  a  journey;  on 
the  way.  Justices  in  itinere  were  justices  in 
eyre,  who  went  on  circuit  through  the  king¬ 
dom  for  the  purpose  of  hearing  causes.  3  Bla. 
Com.  351 ;  Spelman,  Gloss.  In  itinere  is  used 
in  the  law  of  lien,  and  is  there  equivalent  to 
in  transitu ;  that  is,  not  yet  delivered  to 
vendee. 

IN  JUDICIO  (Lat.).  In  or  by  a  judicial 
proceeding;  in  court.  In  judicio  non  credi¬ 
tor  nisijuratis ,  in  judicial  proceedings  no  one 
is  believed  unless  on  oath.  Cro.  Car.  64.  See 
Brae  ton,  fol.  98  ft,  106,  287  ft,  et  passim. 

In  Civil  Law.  The  proceedings  before  a 
praetor,  from  the  bringing  the  action  till  issue 
joined,  were  said  to  be  in  jure ;  but  after  issue 
joined,  when  the  cause  came  before  the  judex, 
the  proceedings  were  said  to  be  in  judicio . 
See  Judex. 

IN  JURE  (Lat.  in  law).  In  Civil  Law. 

A  phrase  which  denotes  the  proceedings  in  a 
cause  before  the  prrntor,  up  to  the  time  when 
it  is  laid  before  a  judex;  that  is,  till  issue 
joined  (litis  contestatio );  also,  the  proceedings 
in  causes  tried  throughout  by  the  praetor  ( cog - 
nitiones  extraor  dinar  ice) .  Vicat,  Voc.  Jur. 
Jus. 

In  English  Law.  In  law  ;  rightfully  ;  in 
right.  Injure ,  non  remota  causa,  sedproxima , 


spectatur .  Broom,  Max.  104.  Incorporeal 
hereditaments,  as  right  of  jurisdiction,  are 
said  to  exist  only  in  jure ,  in  right  or  contem¬ 
plation  of  law,  and  to  admit  of  only  a  sym¬ 
bolical  delivery.  See  Halkerston,  Tech. 
Terms. 

IN  LIMINE  (Lat.).  In  or  at  the  begin¬ 
ning.  This  phrase  is  frequently  used:  as, 
the  courts  are  anxious  to  check  crimes  in 
limine . 

IN  LITEM  (Lat.  ad  litem).  For  a  suit; 
to  the  suit.  Greenl.  Ev.  §  348. 

IN  LOCO  PARENTIS  (Lat.).  In  the 
place  of  a  parent :  as,  the  master  stands  to¬ 
wards  his  apprentice  in  loco  parentis. 

IN  MERCY.  To  be  in  mercy  is  to  be  at 
the  discretion  of  the  king,  lord,  or  judge  in 
punishing  any  offence  not  directly  censured 
by  the  law.  Thus,  to  be  in  the  grievous 
mercy  of  the  king  is  to  be  in  hazard  of  a  great 
penalty.  11  Hen.  YI.  c.  6.  So,  where  the 
plaintiff  failed  in  his  suit,  he  and  his  pledges 
were  in  the  mercy  of  the  lord,  pro  falso 
clamore  suo.  This  is  retained  nominally  on 
the  record.  3  Bla.  Com.  376.  So  the  de¬ 
fendant  is  in  mercy  if  he  fail  in  his  defence. 
Id.  398. 

IN  MISERICORDIA  (Lat.  in  mercy). 
The  entry  on  the  record  wdiere  a  party  was  in 
mercy  was,  Ideo  in  vnsericordia ,  etc.  The 
phrase  was  used  because  the  punishment  in 
such  cases  ought  to  be  moderate.  See  Magna 
Cart,  c.  1 4  ;  Bracton,  lib.  4,  tr.  5,  c.  6.  Some¬ 
times  misericordia  means  the  being  quit  of 
all  amercements. 

IN  MITIORI  SENSU  (Lat.  in  a  milder 
acceptation). 

A  phrase  denoting  a  rule  of  construction  for¬ 
merly  adopted  in  slander  suits,  the  object  of  which 
was  to  construe  phrases,  if  possible,  so  that  they 
would  not  support  an  action.  Ingenuity  was 
continually  exercised  to  devise  or  discover  a 
meaning  which  by  some  remote  possibility  the 
speaker  might  have  intended ;  and  some  ludi¬ 
crous  examples  of  this  ingenuity  may  be  found. 
To  say  of  a  man  who  was  making  his  livelihood 
by  buying  aud  selling  merchandise,  lt  He  is  a 
base,  broken  rascal ;  he  has  broken  twice,  and 
I'll  make  him  break  a  third  time,”  was  gravely 
asserted  not  to  be  actionable, — “  ne  poet  dar  por¬ 
ter  action,  car  poet  efetre  intend  de  toirstness  de 
belly.”  Latch,  114.  And  to  call  a  man  a  thief 
was  declared  to  be  no  slander,  for  this  reason : 
u  perhaps  the  speaker  might  mean  he  had  stolen 
a  lady's  heart.” 

The  rule  now  is  to  construe  words  agreeably 
to  the  meaning  usually  attached  to  them.  It 
was  long,  however,  before  this  rule,  rational  as 
it  is  and  supported  by  every  legal  analogy,  pre¬ 
vailed  in  actions  for  words,  and  before  the  favor¬ 
ite  doctrine  of  construing  wrords  in  their  mildest 
sense,  in  direct  opposition  to  the  finding  of  the 
jury,  was  finally  abandoned  by  the  courts.  “  For 
some  inscrutable  reason,”  said  Gibson,  J.,  “  the 
earlier  English  judges  discourage  the  action  of 
slander  by  all  sorts  of  evasions,  6uch  as  the  doc¬ 
trine  of  mitiori  sensu,  and  by  requiring  the  slan¬ 
derous  charge  to  have  been  uttered  with  the  tech¬ 
nical  precision  of  an  indictment.  But,  as  this 
discouragement  of  the  remedy  by  process  of  law 
was  found  inversely  to  encourage  the  remedy  by 


IN  MORA 


battery,  It  has  been  gradually  fallinrr  in+rt  7< 
pute,  inasmuch  that  the  precedent  i  rff  ? 
lteports  are  beginning  to  be  consider  "i  °  °ke  8 
phal.”  20  Penn.  162;  7 
M’C.  217;  2  id.  511  ;  8  Mass.  248  •  1 w\*h  v& 

152;  1  Kirb.  12;  Heard,  Lib.  &  Si.  §  102.  h'  Va* 

IN  MORA  (Lat.).  In  delay* 

IN  MORTUA  MANtJ  (Lat.  in  a  dead 
hand).  Property  owned  by  religious  socie¬ 
ties  was  said  to  be  held  in  mortua  manu  or 
in  mortmain,  since  religious  men  were  cinili 
ter  mortui.  1  Bla.  Com.  479;  Taylor* 
Gloss.  J  ’ 

.  NUBIBUS  (Lat.).  In  the  clouds; 

in  abeyance ;  in-custody  of  law.  In  nubibus 
in  metre ,  in  teirct  velxn  custodia  legis  .*  in  the 
air,  sea,  or  earth,  or  in  the  custody  of  the 
law..  Taylor,  Gloss.  In  case  of  abeyance, 
the  inheritance  is  figuratively  said  to  rest  in 
nubibus,  or  in  gremio  legis :  e.  g.  in  case  of 
a  grant  of  life  estate  to  A,  and  afterwards  to 
heirs  of  Richard,  Richard  in  this  case,  being 
alive,  has  no  heirs  until  his  death,  and,  con¬ 
sequently,  the  inheritance  is  considered  as 
resting  in  nubibus,  or  in  the  clouds,  till  the 
death  of  A,  when  the  contingent  remainder 
either  vests  or  is  lost,  and  the  inheritance 
goes  over.  See  2  Sharsw.  Bla.  Com.  107, 
1  Co.  137. 


IN  REM 


the  same  matte^fs^bj^  snf't '  •  Upon 

«Tw  are  *°  *» 

( 1  Mmoriam 

mombrance  of  a  thing.  Gilbert^.  W 

rti-CW  wi 

•  ^  POSSE  (Lat.).  In  possibility;  not 
m  actual  existence :  used  in  contradistinction 
to  in  esse. 

IN  PRiESENTI  (Lat.).  At  the  present 
time :  used  in  opposition  to  in  futuro.  A 
marriage  contracted  in  words  de  prcesenti  is 
good  :  as,  I  take  Paul  to  be  my  husband,  is  a 
good  marriage ;  but  words  de  futuro  would 
not  be  sufficient,  unless  the  ceremony  was  fol¬ 
lowed  by  consummation.  1  Bouvier,  Inst.  n. 
258.  See  Debitum  in  Pra.senti. 

IN  PRINCIPIO  (Lat.).  At  the  begin- 
ing.  This  is  frequently  used  in  citations  :  as, 
Bacon,  Abr.  Legacies ,  in  pr. 

IN  PROPRIA  PERSONA  (Lat.).  In 
his  own  person;  himself:  as,  the  defendant 
appeared  in  propria  persona  ;  the  plaintiff 
argued  the  cause  in  propria  persona.  Some¬ 
times  abbreviated  on  the  printed  court  fists, 
P.  P. 

IN  RE  (Lat.).  In  the  matter:  as,  in  re 
A  B,  in  the  matter  of  A  B.  In  the  headings 
of  legal  reports  these  words  are  used  more 
especially  to  designate  proceedings  in  bank¬ 
ruptcy  or  insolvency,  or  the  winding  up  of 
estates  or  companies 


n. 


IN  NT7LLO  EST  ERRATUM  (Lat.). 

In  Pleading.  A  plea  to  errors  assigned  on 
proceedings  in  error,  by  which  the  defendant 
in  error  affirms  there  is  no  error  in  the  record. 

As  to  the  effect  of  such  plea,  see  1  Ventr. 

252;  1  Stra.  684;  9  Mass.  532;  1  Burr. 

410;  T.  Raym.  231.  It  is  a  general  rule 
that  the  plea  in  nullo  est  erratum  confesses 
the  fact  assigned  for  error;  Yelv.  57  ;  Dane, 

Abr.  Index ;  but  not  a  matter  assigned  con¬ 
trary  to  the  record;  7  Wend.  55;  Bacon, 

Abr.  Error  (G). 

IN  ODIUM  SPOLIATORIS  (Lat.). 

In  hatred  of  a  despoiler.  All  things  are  pre¬ 
sumed  against  a  despoiler  or  wrong-doer  :  in 
odium  spoliatoj’is  omnia  prcesumuntur.  See 

Maxims. 

IN  PAPER.  In  English  Practice.  A 

term  used  of  a  record  until  its  final  enrolment 
on  the  parchment  record.  3  Bla.  Com.  406  , 

10  Mod.  88  ;  2  Lilly,  Abr.  322  ;  4  Geo.  II. 

IN  PARI  CAUSA  (Lat.).  In  an  equal 
cause.  It  is  a  rule  that  when  two  persons 
have  equal  rights  in  relation  to  a  partial  «u 
thing,  the  party  in  possession  is  considered  as  decree 
having  the  better  right :  in  pari  causa  pos¬ 
sessor  potior  est .  Dig-  50.  17.  128;  011 

vier,  Inst.  n.  952.  See  Maxims. 

IN  PARI  DELICTO  (Lat.).  In  equal 
fault;  equal  in  guilt.  Neither  courts  o  a 
nor  of  equity  will  interpose  to  grant  reliet  to 
the  parties,  when  an* illegal  agreemen 
been  made  and  both  parties  stand  t 
Hcto.  The  law  leaves  them  where  it  naa 
them,  according  to  the  maxim,  in  pai  > 
potior  est  conditio  defendenUs  (or,  poss 
tis).  i  Bouvier,  Inst.  n.  769 :  15  Kan.  15/. 

See  Maxims. 


IN  REBUS  (Lat.).  In  things,  cases,  or 
matters. 

IN  REM  (Lat.).  A  technical  term  used 
to  designate  proceedings  or  actions  instituted 
aaainst  the  thing,  in  contradistinction  to  per¬ 
sonal  actions,  which  are  said  to  be  in  persona m. 

Proceedings  in  rem  include  not  only  those 
instituted  to  obtain  decrees  or  judgments 
against  property  as  forfeited  in  the  adini- 
i-Tlitv  or  the  English  exchequer,  or  as  prize, 

anee  of  a  contract,  ^  ^  or  privilege,  by 

secured  by  a  mariti  ver..  subject  of 

seizing  into  their  <'“les/gl,its,  generally,  the 
hypothecation.  1  ,j  bound,  and  the  pro¬ 
parties  are  not  pci-  ' the  thing  in  specie; 

ceedings  are  98.  And  see  2 

Brown,  Civ.  «  269,  270. 

Gaff  200 ;  3  Term,  Ae  remedy 

There  are  cases,  uv 
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IN  WITNESS  "WHEREOF 


is  either  in  personam  or  in  rem.  Seamen,  for 
example,  may  proceed  against  the  ship  or 
freight  for  their  wages,  and  this  is  the  most 
expeditious  mode ;  or  they  may  proceed  against 
the  master  or  owners  ;  4  Burr.  1944  ;  2  Brown, 
Civ.  &  Adm.  Law,  396.  See,  generally,  1 
Phill.  Ev.  254 ;  1  Stark.  Ev.  223 ;  Dane, 
Abr. ;  Serg.  Const.  Law,  202,  203,  212;  Par¬ 
sons,  Marit.  Law. 

IN  RENDER.  A  thing  in  a  manor  is 
said  to  lie  in  render  when  it  must  be  rendered 
or  given  by  the  tenant,  e.  g.  rent ;  to  lie  in 
prender ,  when  it  may  be  taken  by  the  lord  or 
his  officer  when  it  chance.  West,  Symbol, 
pt.  2,  Fines,  §  126. 

IN  RERUM  NATURA  (Lat.).  In  the 

nature  (or  order)  of  things ;  in  existence. 
Not  in  rerum  naturd  is  a  dilatory  plea,  im¬ 
porting  that  the  plaintiff  is  a  fictitious  person. 

In  Civil  Law.  A  broader  term  than  in 
rebus  humanis:  e.g.  before  quickening,  an 
infant  is  in  rerum  naturd,  but  not  in  rebus 
humanis;  after  quickening,  he  is  in  rebus 
humanis  as  well  as  in  rerum  naturd.  Calvinus, 
Lex. 

In  SCLIDUM,  IN  SOLIDO  (Lat.). 
In  Civil  Law.  For  the  whole  ;  as  a  whole. 
An  obligation  or  contract  is  said  to  be  in 
solido  or  in  solidum  when  each  is  liable  for 
the  whole,  but  so  that  a  payment  by  one  is 
payment  for  all :  t.  e.  it  is  a  joint  and  several 
contract;  1  W.  Bl.  388. 

Possession  is  said  to  be  in  solidum  when  it 
is  exclusive.  “  Duo  in  solidum  precario  ha¬ 
bere  non  magis  possunt,  quam  duo  in  solidum 
vi  possidere  aut  clam ;  nam  neque  justee 
neque  injustce  possessiones  duos  concurrere 
possunt .”  Savigny,  lib.  3,  §  11.  The  phrase 
is  commonly  used  in  Louisiana. 

IN  SPECIE  (Lat.).  In  the  same  form  : 
e.  g.  a  ship  is  said  to  no  longer  exist  in  specie 
when  she  no  longer  exists  as  a  ship,  but  as  a 
mere  congeries  of  planks.  8  B.  &  C.  561  ; 
Arnould,  Ins.  1012.  To  decree  a  thing  in 
specie  is  to  degree  the  performance  of  that 
thing  specifically. 

IN  STATU  QUO  (Lat.).  In  the  same 
situation  as ;  in  the  same  condition  as. 

IN  TERROREM  (Lat.).  By  way  of 
threat,  terror,  or  warning.  For  example, 
when  a  legacy  is  given  to  a  person  upon  con¬ 
dition  not  to  dispute  the  validity  or  the  dis¬ 
positions  in  wills  and  testaments,  the  condi¬ 
tions  are  not,  in  general,  obligatory,  but  only 
in  terrorem:  if,  therefore,  there  exist  proba- 
bilis  causa  litigandi,  the  non-observance  of 
the  conditions  will  not  be  a  forfeiture.  2 
Vern.  90 ;  1  Hill,  Abr.  253 ;  3  P.  Wms. 
344  ;  1  Atk.  404.  But  when  the  acquiescence 
of  the  legatee  appears  to  be  a  material  ingre¬ 
dient  in  the  gift,  the  bequest  is  only  quousque 
the  legatee  shall  refrain  from  disturbing  the 
will ;  2  P.  Wins.  52  ;  2  Ventr.  352.  For  cases 
of  legacies  given  to  a  wife  while  she  shall  con¬ 
tinue  unmarried,  see  1  Madd.  590 ;  1  Rop. 
Leg.  558. 


IN  TERROREM  POPULI  (Lat.  to  the 
terror  of  the  people). 

A  technical  phrase  necessary  in  indictments 
for  riots.  4  C.  &  P.  373. 


Lord  Holt  has  given  a  distinction  between 
those  indictments  in  which  the  words  in  terrorem 
populi  are  essential,  and  those  wherein  they  may 
be  omitted.  He  says  that,  in  indictments  for 
that  species  of  riots  which  consists  in  going  about 
armed,  etc.  without  committing  any  act,  the 
words  are  necessary,  because  the  offence  consists 
in  terrifying  the  public ;  but  in  those  riots  in 
which  an  unlawful  act  is  committed ,  the  words 
are  useless.  11  Mod.  116;  10  Mass.  518. 

IN  TOTIDEM  VERBIS  fLat.).  In  just 
so  many  words :  as,  the  legislature  has  de¬ 
clared  this  to  be  a  crime  in  totidem  verbis. 

IN  TOTO  (Lat.).  In  the  whole  ;  wholly ; 
completely  :  as,  the  award  is  void  in  toto.  In 
the  whole  the  part  is  contained ;  in  toto  et 
pars  continetur.  Dig.  50.  17.  123. 

IN  TRANSITU  (Lat.).  During  the 
transit,  or  removal  from  one  place  to  another. 
See  Stoppage  in  Transitu. 


JL1N  V  AU1U  tlv 


IN  VENTRE  SA  MERE  (L.  F.).  In 
his  mother's  womb. 

In  law  a  child  is,  for  all  beneficial  purposes, 
considered  as  born  while  in  ventre  sa  mere ; 

5  Term,  49 ;  Co.  Litt.  36 ;  1  P.  Wms.  Ch. 

329  ;  La.  Civ.  Code,  art.  948.  But  a  stran¬ 
ger  can  acquire  no  title  by  descent  through  a 
child  in  ventre  sa  mere  who  is  not  subse¬ 
quently  born  alive.  Such  a  child  is  enabled 
to  have  an  estate  limited  to  his  use ;  1  Bla. 
Com.  130;  may  have  a  distributive  share  of 
intestate  property;  1  Ves.  81  ;  is  capable  of 
taking  a  devise  of  lands;  2  Atk.  117*  1 
Freem.  224,  293;  takes  under  a  marriage 
settlement  a  provision  made  for  children  liv- 
ing  at  the  death  of  the  father ;  1  Ves.  85  ;  is 
capable  of  taking  a  legacy,  and  is  entitled  to 
a  share  in  a  fund [bequeathed  to  children  under 
a  general  description  of  “children,”  or  of 
“children  living  at  the  testator’s  death:”  2 
H.  Bla.  399  :  2  Brown,  Ch.  320 ;  2  Ves 
673  ;  1  S.  &  S.  181 ;  1  B.  &  P.  243  ;  5  Term’ 
40;  see,  also,  1  \es.  Sen.  85,  111  :  1  p 

Wms  244,  341 ;  2  id.  446  ;  2  Bro.  C.  C.  63  ! 
Ambl.  708,  711  ;  1  Salk.  229;  2  Atk.  114  | 
lrec.  Ch  50;  2  Vern.  710;  7  Term,  100; 
mcon,  Abr.  Legacies,  etc.  (A);  3  Yes 

ifp’  aJ,l  32 v  1  Ko-per’ Le"- 52’ 53 ;  5  s! 

6  K.  40 ;  may  be  appointed  executor ;  Bacon, 

Abr.  Infancy  (B).  ,  ’ 

A  biil  may  be  brought  in  its  behalf,  and 
the  court  will  grant  an  injunction  to  stay 
waste;  2  Vern.  710;  Prec.  Ch.  50. 

ic  mother  of  a  child  in  ventre  sa  mere 
may  detain  writings  on  its  behalf;  2  Vern. 
710. 

The  destruction  of  such  a  child  is  a  high 
misdemeanor;  1  Bla.  Com.  129,  130.  See 
2  C.  &  K.  784  ;  7  C.  &  P.  850. 

See  Posthumous  Child  ;  Curtesy  ; 
Dower. 


IN  WITNESS  WHEREOF.  These 
words,  which,  when  conveyancing  was  in  the 
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Latin  language,  were  in  cujus  rei  testimonium 

are  the  initial  words  of  the  concluding  clause 
m  deeds  :  “  In  witness  whereof  the  said  mr 
ties  have  hereunto  set  their  hands  >»  etc  1 

INADEQUATE  PRICE.  A  term  ap¬ 
plied  to  indicate  the  want  of  a  sufficient  con¬ 
sideration  for  a  thing  sold,  or  such  a  price  as 
under  ordinary  circumstances,  would  be  con¬ 
sidered  insufficient. 

Inadequacy  of  price  is  generally  connected 
with  fraud,  gross  misrepresentations,  or  an  in¬ 
tentional  concealment  of  defects  in  the  thine 
sold.  In  these  cases  it  is  clear  that  the  vendor 


INCIDENT 


20  Me.  462 ; 


508;  11  Yt.  315 ;  1  Mete.  Mass.  93, 

3  Atk.  283  ;  1  Brown,  Ch.  440. 

In  general,  however,  inadequacy  of  price  is  not 
sufficient  ground  to  avoid  an  executed  contract, 
particularly  when  the  property  has  been  sold  by 
auction  :  7  Ves.  30,  35,  n. ;  3  Brown,  Ch.  228  ;  104 
Mass.  420.  But  if  an  uncertain  consideration,  as 
a  life  annuity,  be  given  for  an  estate,  and  the 
contract  be  executory,  equity,  it  seems,  will  enter 
into  the  adequacy  of  the  consideration  ;  7  Brown, 
P.  C.  184  ;  1  Brown,  Ch.  156.  See  1  Yeates,  312; 
Sugd.  Vend.  189-199 ;  1  B.  &  B.  165 ;  1  M’Cord, 
Ch.  383,  389,  390  ;  4  Des.  Ch.  651 ;  97  Mass.  180. 
And  if  the  price  be  so  grossly  inadequate  and 
given  under  such  circumstances  as  to  afford  a 
necessary  presumption  of  fraud  or  imposition, 
a  court  of  equity  will  grant  relief ;  6  Ga.  515 ; 
19  Miss.  21 ;  8  B.  Monr.  11 ;  2  Harr.  &  G.  114; 
11  N.  H.  9 ;  1  Mete.  Mass.  93 ;  3  McLean,  332  ; 
19  How.  303  ;  58  Ill.  191 ;  Story,  Eq.  Jur.  §§  244, 
245  ;  Leake,  Contr.  1150.  * 

In  the  case  of  sales  of  their  interests  by  heirs 
and  reversioners,  the  onus  of  proving  that  the 
price  is  adequate  is  thrown  on  the  purchaser  ;  1 
L.  C.  in  Eq.  n. ;  34  Me.  477 ;  8  Pick.  480 ;  62 
Penn.  443.  But  this  is  no  longer  the  law  in 
England ;  Stat.  31  &  32  Viet.  c.  4 ;  L.  R.  10 
Eqf  641 ;  Leake,  Contr.  614.  The  contracts  of 
sailors  for  the  disposition  of  prize  money  stand 
very  nearly  on  the  same  footing  as  those  of  hens 
and  reversioners;  2  Ves.  Sr.  281.  See  Bish.  Eq. 
§§  219-221. 

INADMISSIBLE.  What  cannot  be  re¬ 
ceived.  Parol  evidence,  for  example,  is  inad¬ 
missible  to  contradict  a  written  agreement. 

IN  2EDIFICATIO  (Lat.).  In  Civil  Law. 
Building  on  another's  land  with  own  mate- 
rials,  or  on  own  land  with  another's  mater  als. 
L.  7,  SS  10  &  18,  D.  de  Acquis.  Iter.  Domtn. , 
Heineccius,  Elem.  Jar.  Civ.  §363.  The  word 
is  especially  used  of  a  private  Pu's  , 

ing  so  as  to  encroach  upon  the  public  lan  . 
Calvinus,  Lex.  The  right  of  possession  of  the 

materials  yields  to  the  right  0  w  r 

INALIENABLE.  A  word  denoting  the 
condition  of  those  things  the 
cannot  be 

son  to  another.  -Public  =>  J  T  riclits 

•  i-  .Kira  There  are  also  man) 

are  inalienable.  1  rights  of  liberty 

which  are  inalienable,  as  © 

°r th arrr*  ttRATION.  a  word  applied  by 
INAUOUKAaxwJw.  of  dedicating  a 

the  Romans  to  the  ce  )  ^  iesthood, 
temple,  or  raising  a  ma  L 

after  the  augurs  had  been  consulted. 


of  XlroR  Th™  aPP,M  1° tl,<! 

States  to  the  instalk, 1 
of  the  chief  magistrate  of  the  republic,  and 
of  the  governors  of  the  several  states. 

INCAPACITY.  The  want  of  a  quality 
thing  t0  d°’  glVG’  transmit>  or  receive  some- 

in  general,  the  incapacity  ceases  with  the 
cause  which  produces  it.  If  the  idiot  should 
obtain  his  senses,  or  the  married  woman’s 
husband  die,  their  incapacity  would  be  at  an 
end.  See  Limitations,  Statute  of. 

INCENDIARY  (Lat.  incendium ,  a  kin- 
dling).  One  who  maliciously  and  wilfully 
sets  another  person’s  building  on  fire;  one 
guilty  of  the  crime  of  arson.  See  Arson  ; 
Burning. 

INCEPTION.  The  commencement ;  the 
beginning.  In  making  a  will,  for  example, 
the  writing  is  its  inception.  3  Co.  31  b\ 
Plowd.  343. 

INCEST.  The  carnal  copulation  of  a  man 
and  a  woman  related  to  each  other  in  any  of 
the  degrees  within  which  marriage  is  pro¬ 
hibited  by  law.  1  Bish.  Marr.  &  D.  112,  376, 
442.  It  involves  the  assent  of  both  parties; 
39  Mich.  124.  It  is  punished  by  fine  and  im¬ 
prisonment,  under  the  laws  of  most,  if  not  all, 
of  the  states,  but  seems  not  to  be  otherwise  an 
indictable  offence ;  2  Met.  193;  4  Bla.  Com. 
64. 

Preparations  for  an  attempted  incestuous 
marriage  have  been  held  not  indictable ;  14 
Cal.  159.  A  man  indicted  for  rape  may  be 
convicted  of  incest;  2  Met.  193  ;  1  Bish.  Cr. 
Proc.  §  419.  See  Dane,  Abr.  Index ;  6  Conn. 
446;  11  Ga.  53;  1  Park.  Cr.  344;  1  Bish. 
Cr.  Law,  §§  502,  764. 

INCH  (Lat.  uncia).  A  measure  of  length, 
containing  one-twelfth  part  of  a  foot,  oiigi- 
nally  supposed  equal  to  three  grains  of  barley 
laid  end  to  end. 

INCHOATE.  That  which  is  not  yet  com¬ 
pleted  or  finished.  Contracts  are  considered 
inchoate  until  they  are  executed  by  all  the 
parties  who  ought  to  have  executed  them. 
For  example,  during  the  husband’s  life,  a  wile 
has  an  inchoate  right  of  dower,  and  a  covenant 
which  purports  to  be  tripartite,  and  is  executor  , 
by  only  two  of  the  parties,  is  incomplete,  and 
Tone  is  bound  iy  it;  2  Halst.  142.  See 
LOCUS  PffiNITENTLE. 

INCIDENT.  This  term  is  used  both  sub¬ 
stantively  and  adjectively  of  a  thing  vine h, 
either  usually  or  natural^ 

?hTf:Mh?  F-sT&TTr 

righ"nktion  is'necesl 

and  cannot  be is  ^  u  inseparably  in- 

eWentlo  a  manor,  in  England,  hitch.  36; 
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debtor  tc  the  opposite  party  until  the  rendi¬ 
tion  of  the  judgment  on  the  award ;  1  Mass. 
134. 

INDECENCY.  An  act  against  good  be¬ 
havior  and  a  just  delicacy.  2  S.  &  ll.  91. 

The  law,  in  general,  will  repress  indecency 
as  being  contrary  to  good  morals  ;  but,  when 
the  public  good  requires  it,  the  mere  indecency 
of  disclosures  does  not  suffice  to  exclude  them 
from  being  given  in  evidence.  3  Bouvier, 
Inst.  n.  3216. 

The  following  are  examples  of  indecency : 
the  exposure  by  a  man  of  his  naked  person 
on  a  balcony,  to  public  view,  or  bathing  in 
public ;  2  Campb.  89  ;  3  Day,  103  ;  1  D.  &  B. 
208  ;  18  Vt.  574  ;  5  Barb.  203  ;  or  the  exhi¬ 
bition  of  bawdy  pictures  ;  2  Chitty,  Cr.  Law, 
42;  2  S.  &  R.  91.  This  indecency  is  pun¬ 
ishable  by  indictment.  See  1  Sid.  168;  1 
Kebl.  620;  2  Yerg.  482,  589;  1  Mass.  8; 
2  Ch.  Cas.  110;  1  Russ.  Cr.  302;  1  Hawk. 
PI.  Cr.  c.  5,  s.  4  ;  4  Bla.  Com.  65,  n, ;  1  East, 
PI.  Cr.  c.  1,  s.  1 ;  Burn,  Just.  Lewdness. 

INDECENT  PUBLICATIONS.  Stat¬ 
utes  forbidding  the  keeping,  exhibiting,  or  sale 
of  indecent  books  or  pictures,  and  providing 
for  their  destruction,  if  seized,  are  within  the 
police  power  of  a  state,  and  are  constitutional ; 
Cooley,  Const.  Lim.  748. 

INBECIMABLE.  Not  tithable. 

INDEFEASIBLE.  That  which  cannot  be 
defeated  or  undone.  This  epithet  is  usually 
applied  to  an  estate  or  right  which  cannot  be 
defeated. 

INDEFENSUS  (Lat.).  One  sued  or  im¬ 
pleaded  who  refuses  or  has  nothing  to  answer. 

INDEFINITE  FAILURE  OF  ISSUE. 

See  Failure  of  Issue. 

INDEFINITE  NUMBER.  A  number 
which  may  be  increased  or  diminished  at 
pleasure. 

When  a  corporation  is  composed  of  an  in¬ 
definite  number  of  persons,  any  number  of 
them  consisting  of  a  majority  of  those  present 
may  do  any  act,  unless  it  be  otherwise  regu¬ 
lated  by  the  charter  or  by-laws. 

INDEFINITE  PAYMENT.  That  which 
a  debtor  who  owes  several  debts  to  a  creditor 
makes  without  making  an  appropriation :  in 
that  case  the  creditor  has  a  right  to  make  such 
appropriation. 

INDEMNITY.  That  which  is  given  to  a 
person  to  prevent  his  suffering  damage.  2 
M’Cord,  279. 

It  is  a  rule  established  in  all  just  govern¬ 
ments  that  when  private  property  is  required 
for  public  use,  indemnity  shall  be  given  by 
the  public  to  the  owner.  This  is  the  case  in 
the  United  States,  Sec  La.  Civ.  Code,  art. 
545;  Eminent  Domain. 

Contracts  made  for  the  purpose  of  indem¬ 
nifying  a  person  for  doing  an  act  for  which 
he  could  be  indicted,  or  an  agreement  to  com¬ 
pensate  a  public  officer  for  doing  an  act  which 
is  forbidden  by  law,  or  for  omitting  to  do  one 


which  the  law  commands,  are  absolutely  void. 
But  when  the  agreement  with  an  officer  was 
not  to  induce  him  to  neglect  his  duty,  but  to 
test  a  legal  right,  as  to  indemnify  him  for  not 
executing  a  writ  of  execution,  it  was  held  to 
be  good  f  1  Bouvier,  Inst.  n.  780. 

INDENT  (Lat.  in,  and  dens ,  tooth).  To 
cut  in  the  shape  of  teeth. 

Deeds  of  indenture  were  anciently  written  on 
the  same  parchment  or  paper  as  many  times  as 
there  were  parties  to  the  instrument,  the  word 
cldrographum  being  written  between,  and  then 
the  several  copies  cut  apart  in  a  zigzag  or  notched 
line  (whence  the  name),  part  of  the  word  chiro¬ 
graphum  being  on  either  side  of  it ;  and  each 
party  kept  a  copy.  The  practice  now  is  to  cut 
the  top  or  side  of  the  deed  in  a  waving  or  notched 
line ;  2  Bla.  Com.  295. 

To  bind  by  indentures ;  to  apprentice  :  as, 
to  indent  a  young  man  to  a  shoemaker. 
Webster,  Diet. 

In  American  Law.  An  indented  certifi¬ 
cate  issued  by  the  government  of  the  United 
States  at  the  close  of  the  revolution,  for  the 
principal  or  interest  of  the  public  debt.  Ram¬ 
say,  Hamilton,  Webster;  Eliot,  Funding  Sys¬ 
tem,  35;  5  McLean,  178;  Acts  of  April  30, 
1790,  sess.  2,  c.  9,  §  14,  and  of  March  3,  1825, 
sess.  2,  c,  65,  §  1 7.  The  word  is  no  longer  in 
use  in  this  sense. 

INDENTURE.  A  formal  written  instru¬ 
ment  made  between  two  or  more  persons  in 
different  interests,  as  opposed  to  a  deed  poll, 
which  is  one  made  by  a  single  person,  or  by 
several  having  similar  interests. 

Its  name  comes  from  a  practice  of  indenting  or 
scalloping  6uch  an  instrument  on  the  top  or  side 
in  a  waving  line.  This  is  not  necessary  in  Eng¬ 
land  at  the  present  day,  by  stat.  8  &  9  Vic.  c.  106, 
§  5,  but  was  tn  Lord  Coke’s  time,  when  no  words 
of  indenture  would  supply  its  place ;  5  Co.  20. 
In  this  country  it  is  a  mere  formal  act,  not  neces¬ 
sary  to  the  deed’s  being  an  indenture.  See  Bacon, 
Abr.  Leases,  etc.  (E2);  Comvns,  Dig.  Fait  (C,and 
note  d);  Littleton,  §  370  ;  Co.  Litt.  143  b,  229  a ; 
Cruise,  Dig.  t.  32,  c.  1,  s.  24  ;  2  Bla.  Com.  294;  2 
Washb.  R.  P.  587  et  seq.  ;  1  Stepk.  Com.  447.  The 
ancient  practice  was  to  deliver  as  many  copies  of 
an  instrument  as  there  were  parties  to  it.  And 
as  early  as  King  John  it  became  customary  to  write 
the  copies  on  the  same  parchment,  with  the  word 
chirographum,  or  6ome  other  word  written  betwen 
them,  and  then  to  cut  them  apart  through  snch 
word,  leaving  part  of  each  letter  on  either  side 
the  line,  which  wras  at  first  straight,  afterwards 
indented  or  notched ;  1  Reeve,  Hist.  Eng.  Law, 
89 ;  Du  Cange ;  2  Washb.  R.  P.  587  et  seq.  See 
Indent. 

INDEPENDENCE.  A  state  of  perfect 
irresponsibility  to  any  superior.  The  t  nited 
States  are  free  and  independent  of  all  earthl) 
power. 

Independence  may  be  divided  into  politic a 
and  natural  independence.  By  the  former  is 
to  be  understood  that  we  have  contracted  n° 
ties  except  those  which  flow  from  the  three 
great  natural  rights  of  safety,  liberty,  an_ 
property.  The  latter  consists  in  the  p°we. 
of  being  able  to  enjoy  a  permanent  vt 
being,  whatever  may  be  the  disposition  o 
those  from  whom  we  call  ourselves  m  e 
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pendent.  In  that  sense  a  nation  may  be  m 
dependent  with  regard  to  most  people  but 
not  independent  of  the  whole  world.  See 
Declaration  of  Independence. 

Questions  as  to  the  power  of  municipalities 
to  appropriate  money  for  the  celebration  of 
the  anniversay  of  the  Declaration  of  Inde¬ 
pendence,  have  arisen.  It  has  been  held  that 
no  such  power  exists  ;  2  Denio,  110 ;  22  Conn 
522  5  Allen,  103. 

INDEPENDENT  CONTRACT. 

in  which  the  mutual  acts  or  promises  have  no 
relation  to  each  other,  either  as  equivalents  or 
considerations.  La.  Civ.  Code,  art.  1762  ;  1 
Bouvier,  Inst.  n.  699. 

INDETERMINATE.  That  which  is  un- 


indiana 


crest  "gin  ths  “rin*  of  acts  of 
gress,  94  U.  S.  614. 


con- 


certain,  or  not  particularly  designated :  as,  if 


9 

506. 


I  sell  you  one  hundred  bushels  of  wheat,  with¬ 
out  stating  what  wheat.  1  Bouvier,  Inst.  n. 
950.  See  Contract. 

INDIAN.  One  of  the  aboriginal  inhabit¬ 
ants  of  America. 

In  general,  Indians  have  no  political  rights 
in  the"  United  States;  they  cannot  vote  at  the 
general  elections  for  officers,  nor  hold  office. 
In  New  York  they  are  considered  as  citizens, 
and  not  as  aliens,  owing  allegiance  to  the 
government  and  entitled  to  its  protection  ;  20 
Johns.  188,  633.  But  it  was  ruled  that  the 
Cherokee  nation  in  Georgia  was  a  distinct 
community;  6  Pet.  515.  See  8  Cow.  189; 
Wheat.  673  ;  14  Johns.  181,  332;  18  id. 

*  The  title  of  the  Indians  to  land  was 
that  of  occupation  merely,  but  could  be 
divested  only  by  purchase  or  conquest;  2 
Humphr.  19;  i  Dougl.  546;  2  McLean, 
412;  8  Wheat.  571;  2  Washb.  R.  1.  521; 
3  Kent,  378. 

INDIAN  TRIBE.  A  separate  and  dis¬ 
tinct  community  or  body  ol  the  a  °F£'na 
Indian  race  of  men  found  in  the  U  mte  a  es. 

Such  a  tribe,  situated  within  the  boundaries 
of  a  state,  and  exercising  the  powers  o  . 

ment  and  sovereignty,  under  the  ll<(  1 
igovernment,  is  deemed  political!}  a  s  a  , 
that  is,  a  distinct  political  society,  calKl  ’ 
self-government;  but  it  is  not  deemed  a 
foreign  state  in  the  sense  ol  the  con. 

It  is  rather  a  domestic  depe)  c  ‘  .  a 

Such  a  tribe  may  properly  be  e 

state  of  pupilage;  and  its  relation  to  the 

United  States  resembles  that  o  •  ‘ 

guardian;  5  Pet.  1,  16,  17;  20/f  096  4 

3  Kent,  308-318;  Story,  < :onst.  §  1J>9 6  ,  4 

How.  567;  1  McLean,  2o4;  6  ^ 

8  Ala.  N.  8.  48.  No  stat e  can,  e  Vg 
constitution  or  other  legislation,  .  Qf 

Indians  within  its  limits  from  the  °P^ati°n 

the  laws  of  congress  reguktmgjrade 
them;  notwithstanding  3 Wall* 


INDIANA.  The  name  of  one  of  the 
states  of  the  United  States. 

t  state  .wa?  admitted  into  the  Union  by  vir- 
ber  ll,ai816°1Uti011  °f  wn^’es8>aPP™ved  Decern- 

The  boundaries  of  the  state  are  defined,  and  the 
state  has  concurrent  jurisdiction  with  the  state 
ol  Kentucky  on  the  Ohio  river,  and  with  the 
fW  fitatC  of  Illinois  011  the  Wabash.  As  to  the  soil, 
^  ^  the  southern  boundary  of  Indiana  is  low-water 
"  mark  on  the  Ohio  river. 

The  first  constitution  of  the  state  was  adopted 
in  the  year  1816,  and  lia6  since  been  superseded 
by  the  present  constitution  which  was  adopted 
in  the  year  1851.  This  contains  a  bill  of  rights, 
which  provides,  amongst  other  things,  that  no 
law  shall,  in  any  case  whatever,  control  the  free 
exercise  and  enjoyment  of  religious  opinions,  or 
interfere  with  the  rights  of  conscience ;  that  no 
preference  shall  be  given  by  law  to  any  creed, 
religious  society,  or  mode  of  worship,  and  that 
no  man  shall  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  to  maintain  any 
ministry,  against  his  consent ;  that  no  religious 
test  shall  be  required  as  a  qualification  for  any 
office  of  trust  or  profit ;  that  no  money  shall  be 
drawn  from  the  treasury  for  the  benefit  of  any 
religious  or  theological  institution  ;  that  no  per¬ 
son  shall  be  reudered  incompetent  as  a  witness 
in  consequence  of  his  opinions  on  matters  of 
religion. 


notwithstanding  txny 
confer  on  them  as  electors  or  cm 
id.  737,  761. 


Several  Indian  tribes 
407;  5  id.  737,  7bi.  have  an 

within  the  limits  of  the  Choctaw  Na- 

nment._  The  Pueblo 

not  an  Indian 


organized  goveri 
tiox  ;  Chickasaw 
Indians  of  New  jSlexie 


Nation- 


The  Legislative  Power.  This  is  vested  in 
a  general  assembly,  consisting  of  a  senate  and 
house  of  representatives. 

The  senate  is  composed  of  fifty  members, 
elected  by  the  people  for  the  term  of  four  years. 
A  senator  must  be  at  least  twenty-five  years  of 
age,  a  citizen  of  the  United  States,  for  two  years 
next  preceding  his  election  an  inhabitant  oi  the 
state,  and  forgone  year  next  preceding  bis  elec¬ 
tion  an  inhabitant  of  the  county  or  district 
whence  he  may  be  chosen.  .  .  f 

The  house  of  representatives  consists  of  one 
hundred  members  elected  by  the  people  for  the 
tm-m  of  two  years.  To  be  eligible  as  a  member 
of  this  body? the  citizen  must  be  at  least  twenty- 
one  y^earsof  age,  and  possess  the  same  qualihca- 
tions  as  a  senator  in  other  lespects. 

Tho  sessions  of  the  general  assembly  are  to  be 

cut  day  or  }?Len)or  tile  public  welfare 

rally's  £  hfm r.rauy  «»&  P"**”“- 

with  special  exemptions  by^  incorporate 

general  banking  law,  but  may  ^ ;  u  kL  139, 
for  banking  purposes ,  1 
424,  449. 

The  governor  is 
The  Executive  P<^Et);e  annual  electiouin 

elected  quadrennially,  a  of  four  years.  He 

October,  to  serve  fo^,  tion.  He  must  be  at  least 

is  not  eligible  to  re-  e  been  a  citizen  o  ie 

thirty  years  of  vears,  have  resided  in  the 

United  States  for  h  r.rpPpdinflr  his  election,  and 
ai  8ve  f*- “x‘Euifetb«  Luitod  Status 
must  not  hold  any  m 
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or  this  state.  He  must  take  care  that  the  laws 
he  faithfully  executed  ;  aud  he  exercises  the  par- 
doning  power  at  bis  discretion. 

The  lieutenant-governor  shall  be  chosen  at 
every  election  for  a  governor,  in  the  same  man¬ 
ner,  continue  in  office  for  the  same  time,  and  pos¬ 
sess  the  same  qualifications.  In  voting  for 
governor  aud  lieutenant-governor,  the  electors 
shall  distinguish  for  whom  they  vote  as  governor 
and  for  whom  as  lieutenant-governor.  He  shall, 
by  virtue  of  his  office,  be  president  of  the  senate ; 
have  a  right,  when  in  committee  of  the  whole, 
to  debate  and  vote  on  all  subjects,  aud,  w  hen 
the  senate  are  equally  divided,  to  give  the  casting 
vote.  In  case  of  removal  of  the  governor  from 
office,  death,  resignation,  or  inability  to  discharge 
the  duties  of  the  office,  the  lieutenant-governor 
6hall  exercise  all  the  powers  and  authority 
appertaining  to  the  office  of  governor.  Whenever 
the  government  shall  be  administered  by  the 
lieutenant-governor,  or  he  shall  be  unable  to 
attend  as  president  of  the  senate,  the  senate  shall 
elect  one  of  their  own  members  as  president  for 
that  occasion.  And  the  general  assembly  shall, 
by  law,  provide  for  the  case  of  removal  from 
office,  death,  resignation,  or  inability,  both  of 
the  governor  and  lieutenant-governor,  declaring 
what  officer  shall  then  act  as  governor ;  and 
such  officer  shall  act  accordingly,  until  the  disa¬ 
bility  be  removed  or  a  governor  be  elected.  The 
lieutenant-governor,  while  he  acts  as  president 
of  the  senate,  shall  receive  for  his  services  the 
same  compensation  as  the  speaker  of  the  house 
of  representatives.  The  lieutenant-governor 
shall  not  be  eligible  to  any  other  office  during 
the  term  for  which  he  shall  have  been  elected. 

A  secretary  of  state ,  an  auditor ,  a  treasurer , 
and  a  superintendent  of  education ,  are  elected 
biennially,  for  the  term  of  two  years.  They  are 
to  perform  such  duties  as  may  be  enjoined  by 
law  ;  and  no  person  is  eligible  to  either  of  said 
oflices  more  than  four  years  in  any  period  of  six 
years. 

The  qualifications  and  elections  of  county  and 
township  officers  are  specified  and  provided  for 
by  the  constitution.  Const,  art.  7. 


The  Judicial  Power.  The  supreme  court 
shall  consist  of  not  less  than  three  nor  more  than 
five  judges  (there  are  now,  1882,  five  judges),  a 
majority  of  whom  form  a  quorum,  which  shall 
have  jurisdiction  coextensive  with  the  limits  of 
the  state  in  appeals  and  writs  of  error,  under  such 
regulations  and  restrictions  as  may  be  prescribed 
by  law.  It  shall  also  have  6uch  original  jurisdic¬ 
tion  as  the  general  assembly  may  confer,  and 
upon  the  decision  of  every  case  shall  give  a  state¬ 
ment,  in  w'riting,  of  each  question  arising  in  the 
record  of  6ucli  case,  and  the  decision  of  the  court 
thereon. 

The  circuit  courts  shall  each  consist  of  one 
judge.  The  state  shall,  from  time  to  time,  be 
divided  into  judicial  circuits.  They  shall  have 
6uch  civil  and  criminal  jurisdiction  as  may  be 
prescribed  by  law.  The  general  assembly  may 
provide,  by  law,  that  the  judge  of  one  circuit 
may  hold  the  court  of  another  circuit  in  case  of 
necessity  or  convenience ;  and,  in  case  of  tem¬ 
porary  inability  of  any  judge,  from  sickness  or 
other  cause,  to  hold  the  courts  in  his  circuit 
provision  shall  be  made  by  law'  for  holding  such 
courts. 

Tribunals  of  conciliation  may  be  established, 
with  such  powers  and  duties  as  shall  be  pre¬ 
scribed  by  law,  or  the  powers  and  duties  of  the 
same  may  be  conferred  on  other  courts  of  jus- 
tico ;  but  such  tribunals,  or  other  courts  when 
sitting  as  such,  shall  have  no  power  to  render 
judgment  to  be  obligator}'  on  the  parties,  unless 


they  voluntarily  submit  their  matters  of  differ¬ 
ence  and  agree  to  abide  by  the  judgment  of  such 
tribunal  or  court. 

The  judges  of  the  supreme  court  are  elected  by 
the  qualified  voters  to  serve  for  a  term  of  seven 
years.  The  circuit  judges  are  elected  for  terms 
of  six  years,  and  the  judges  ol  the  courts  ol 
common  pleas,  of  which  there  are  twenty-one  in 
the  6tate,  are  elected  for  terms  oi  lour  years. 

All  judicial  officers  shall  be  conservators  of 
the  peace  in  their  respective  jurisdictions. 

The  state  6hall  be  divided  into  as  many  dis¬ 
tricts  as  there  are  judges  of  the  supreme  court ; 
and  such  districts  shall  be  formed  of  contiguous 
territory  as  nearly  equal  in  population  as,  with¬ 
out  dividing  a  county,  the  same  can  be  made. 
One  of  6aid  judges  shall  be  elected  from  each 
district,  and  reside  therein  ;  but  said  judge  shall 
be  elected  by  the  electors  of  the  state  at  large. 

A  clerk  of  the  supreme  court  is  elected  for  four 
years,  and  a  prosecuting  attorney  is  elected  for 
two  years,  in  each  judicial  circuit. 

Justices  of  the  peace,  in  sufficient  numbers,  are 
to  be  elected  for  the  term  of  four  years  in  each 
towmship.  Their  courts  are  courts  of  record. 

Attorneys  at  law.  For  admission  to  practice  as 
an  attorney  in  all  the  courts,  it  is  required  only 
that  the  applicant  be  a  voter  and  of  good  moral 
character. 

No  debt  can  be  contracted  on  behalf  of  the 
state,  except  to  meet  casual  deficits  in  the  reve¬ 
nue,  to  pay  the  interest  on  the  state  debt,  to 
repel  invasion,  suppress  insurrection,  or,  if  hos¬ 
tilities  be  threatened,  provide  for  the  public  de¬ 
fence. 

Amendments  to  the  constitution  of  1851  w'ere 
submitted  to  a  vote  of  the  people  in  the  spring 
of  1880,  but  were  decided,  on  technical  grounds, 
not  to  have  been  adopted  ;  69  Ind.  505  ;  in  March, 
1881,  they  were  again  voted  on  and  adopted. 
They  do  not  affect  the  provisions  as  given  above. 


INDICIA  (Lat.).  Signs;  marks.  Con¬ 
jectures  which  result  from  circumstances  not 
absolutely  certain  and  necessary,  but  merely 
probable,  and  which  may  turn  out  not  to  be 
true,  though  they  have  the  appearance  of 
truth. 


The  term  is  much  used  in  the  civil  law  in  a 
sense  nearly  or  entirely  synonymous  with  circum¬ 
stantial  evidence.  It  denotes  facts  which  give 
rise  to  inferences,  rather  than  the  inferences  them¬ 
selves.  IJowrever  numerous  indicia  may  be,  they 
only  show  that  a  thing  may  be,  not  that  it  has 
been.  An  indicium  can  have  effect  only  when  a 
connection  is  essentially  necessary  with  the  prin¬ 
cipal.  Effects  are  known  by  their  causes,  but 
only  wiien  the  effects  can  arise  only  from  the 
causes  to  which  they  are  attributed.  When 
several  causes  may  have  produced  one  and  the 
same  effect,  it  i6,  therefore,  unreasonable  to  attri¬ 
bute  it  to  any  particular  one  of  such  causes. 

The  term  is  much  used  in  common  lawr  of  signs 
or  marks  of  identity  :  for  example,  in  replevin  it 
is  6aid  that  property  must  have  indicia ,  or  ear¬ 
marks,  by  which  to  distinguish  it  from  other 
property  of  the  aame  kind.  So  it  is  much  used 
in  the  pli rase  li  indicia  of  crime, ”  in  a  6ense 
similar  to  that  of  the  civil  law. 

INDICTED.  Having  had  an  indictment 
found  against  him. 

INDICTION.  The  space  of  fifteen  years. 
T  ]}  Wa8  llsed  in  dating  at  Rome  and  in  England, 
it  began  at  the  dismissal  of  the  Nicene  council, 
a.  d.  812.  The  first  year  was  reckoned  the  first 
ot  the  first  indiction,  and  so  on  till  the  fifteen 
years  aftenvards.  The  sixteenth  year  was  the  first 
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year  of  the  second  indiction  ;  the  thirtv  «  * 
was  the  first  year  of  the  third  indiction  etc  yCar 

INDICTMENT.  In  Criminal  Pralro 

A  written  accusation  against  one  or  more  per. 

£?  presented  to, 
ation  by,  t 
Dla.  Com 


sons  of  a  crime  or  misdemeann 
»"<>  preferred  upon  oath  or  ASS' 
grand  jury  legally  convoked.  4  Bh  fvL 
299;  Co.  Litt.  126;  2  Hale,  PI  Cr’ 

Bacon  Arb. ;  Comyns,  Dig.;  1  Chitty,  Cr! 


Law,  168 

An  accusation  at  the  suit  of  the 


found  to  be  true  by  the  oaths  oFa^rlnd 
jury. 

A  wiitten  accusation  of  a  crime  presented 
upon  oath  by  a  grand  jury. 

The  word  is  6aid  to  be  derived  from  the  old 
French  word  inditer,  which  signifies  to  indicate 
to  show,  or  point  out.  Its  object  is  to  indicate  the 
offence  charged  against  the  accused.  Rev.  des 
Inst.  l’Angl.  tome  2,  p.  347. 

A  presentment  and  indictment  differ ;  2  Inst. 
739 ;  Comb.  225.  A  presentment  is  properly  that 
which  the  grand  jurors  find  and  present  to  the 
court  from  their  own  knowledge  or  observation. 
Every  indictment  which  is  found  by  the  grand 
jurors  is  presented  by  them  to  the  court ;  and 
therefore  every  indictment  is  a  presentment,  but 
not  every  presentment  is  an  indictment ;  9  Gray, 
291 ;  Story,  Const.  §  1784 

The  essential  requisites  of  a  valid  indictment 
are, — first,  that  the  indictment  be  presented 
to  some  court  having  jurisdiction  of  the  offence 
stated  therein  ;  second,  that  it  appear  to  have 
been  found  by  the  grand  jury  of  the  proper 
county  or  district;  third ,  that  the  indictment 
be  found  a  true  bill,  and  signed  by  the  fore¬ 
man  of  the  grand  jury ;  fourth ,  that  it  be 
framed  with  sufficient  certainty  ;  for  this  pur¬ 
pose  the  charge  must  contain  a  certain  des¬ 
cription  of  the  crime  or  misdemeanor  of  which 
the  defendant  is  accused,  and  a  statement  o 
the  facts  by  which  it  is  constituted,  so  as  0 
identify  the  accusation  ;  Cowp.  682  ;  2  1a  e, 
PI.  Cr.  167  ;  1  Binn.  201  ;  3  id.  533  ;  4  b.  A 
R.  194  ;  6  id.  398  ;  4  Bla.  Com.  301 ;  4  Cra. 
167;  it  should  set  out  the  material  < 
charged  against  the  accused ;  7  e'  ; 

fifth,  the  indictment  must  be  m  ie  f  ^ . 
language.  But  if  any  document 

jssarily  introauceu. 


not  with  being 


erm,  iuz.  .  „  /w,  the 

The'  formal  requisites  fa  alw{iys 

venue,  which  at  common  offence  has  25, 

be  laid  in  the  county  whe  be  jn  its 

been  committed,  although  1  jjawk.  Pb  Cr. 
nature  transitory,  as  a  batter)  ,  j  jn  the 

b.  2,  e.  25,  s.  88.  The  venue  ^  ^  „ 

margin  thus :  City  and  eoun  V  gt  be  in  the 

Second,  the  presentment ,  w  >  gge(j  by  the 

present  tense,  and  is  usua  )  -  •  ueSt  of  the 

following  formula:  “  the  gi ‘  yor  the  citv 

commonwealth  of  — —  >  n,<|  +peTr  oaths  am 
and  county  aforesaid,  UP°  ,ig  t0  the  venue, 

rcspec  ’ 


indictment 


«  489.  Fourth  iC  y ’ 1  r<  202 ;  Jj 

sons,  when  they  must  £f"es  °f  third  per - 
tioned  m  the  indictment  ?ec^san,)r  nien- 

with  certainty  to  a  common??U  d  be  stated 

ciently  to  inform  the  defendant"^0  88  “S’ 
accusers.  When  limvnv,,  ?  ho  are  lns 

persons  cannot  be  ascertaiJ^tTsuffic- •'"? 

m  so™  cases,  to  state  “a  certain  nl 

HawkSpi°  c\jTS  «Xnn" 

in  general,  be  stated  to  be  on  a  specific  year 
and  day.  In  some  offences,  as  in  perjury,  the 
day  must  be  precisely  stated ;  2  Wash.  C.  C. 
328  ;  but  although  it  is  necessary  that  a  da v 
certain  should  be  laid  in  the  indictment,  yet, 
in  general,  the  prosecutor  may  give  evidence 
of  an  offence  committed  on  any  other  day 
previous  to  the  finding  of  the  indictment ;  5 
S.  &  li.  316.  See  11  S.  &  R.  177:1  Chitty, 
Cr.  Law,  217,  224;  1  Chitty,  PI.  Index, 

Time ;  17  Wend.  475;  2  Dev.  567  ;  6  Aliss. 
14  ;  4  Dana,  496 ;  1  Cam.  &  N.  369;  1  Hawks, 
460.  Sixth,  the  offence  should  be  properly 
described.  This  is  done  by  stating  the  sub¬ 
stantial  circumstances  necessary  to  show  the 
nature  of  the  crime,  and  next,  the  formal  alle¬ 
gations  and  terms  of  art  required  by  law. 

As  to  the  substantial  circumstances.  The 
whole  of  the  facts  of  the  case  necessary  to 
make  it  appear  judicially  to  the  court  that  the 
indictors  have  gone  upon  sufficient  premises, 
should  be  set  forth;  but  there  should I  be  no 
unnecessary  matter,  nor  any  thing  winch  on  fis 

face  makes  the  indictment  repugnant,  meon- 
ijcl  inaivAa  neees- 

•  SmXn  only 

it  unintelligible.  It .*  ^  ^ust  *be  con- 

thc  langur  ^an  J  and  not  by 

strued  by  ^  interpretation  of  ordinary  an- 
thc  common  mt  p  differs  more  widely 

guage  i  fort"“nh',^1n  die  fame  matter 

fn  construct  °n  time  Uf  ^  .hen 

Srucd'by  1 °  ATk  E- 1« i 
v  Erie,  J., ,16  a-  B-  PI.  Cr.  b  2.  c. 

2  Hale,  Pb  Ci.  183,  i  ]u(Jicment  (G  1), 

or  c  57:  Bacon,  Abi.  .  2  Leach, 

bar<re  a  man  with  a  P  .  WIH.r«l :  to  tins 

to  char  \  offender  jn  r‘  nts 


offender .^‘/^indictments 

"V  there  are  some  oXce{)<!l°1ft  common  scold, 
rulC-  7?  common  barrator,  a  lW(]},hou8e  j 

keeper  of  fl.c?tnTby  these  general 
and  a  Ktc]  be  „idictea  »)  ,  the  au- 
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caused  to  be  erected  a  nuisance ;  2  Gray,  501  ; 
6  D.  &  R.  143  ;  2  Stra.  900  ;  2  Rolle,  Abr.  31. 

Their  are  certain  terms  of  art  used  so  ap¬ 
propriated  by  the  law  to  express  the  precise 
idea  which  it  entertains  of  the  offence,  that 


no  other  terms,  however  synonymous  they 
may  seem,  are  capable  of  tilling  the  same 
office :  such,  for  example,  as  traitorously 
(7.  v.),  in  treason;  feloniously  (7.  v.),  in 
felony ;  burglariously  (7.  tf.),  in  burglary ; 
maim  (7.  y.),  in  mayhem,  etc. 

Seventh ,  the  conclusion  of  the  indictment 
should  conform  to  the  provision  of  the  consti¬ 
tution  of  the  state  on  the  subject,  where  there 
is  such  provision  ;  as  in  Pennsylvania,  Const, 
art.  5,  s.  11,  which  provides  that  all  “  prosecu¬ 
tions  shall  be  carried  on  in  the  name  and  by 
the  authority  of  the  commonwealth  of  Penn¬ 
sylvania,  and  conclude  against  the  peace  and 
dignity  of  the  same/9  As  to  the  necessity 
and  propriety  of  having  several  counts  in  an 
indictment,  see  1  Cbitty,  Cr.  Law,  248  ; 
Count;  as  to  joinder  of  several  offences  in 
the  same  indictment,  see  1  Chitty  Cr.  Law, 
253 ;  Archb.  Cr.  PI.  60.  Several  defend¬ 
ants  may,  in  some  cases,  be  joined  in  the 
same  indictment;  Archb.  Cr.  PI.  59.  When 
an  indictment  may  be  amended,  see  1  Chitty, 
Cr.  Law,  297  ;  Stark.  Cr.  PI.  286;  or  quashed, 
1  Chitty,  Cr.  Law,  298  ;  Archb.  Cr.  PI.  66. 

After  verdict  in  a  criminal  case,  it  will  be 
presumed  that  those  facts  without  proof  of 
which  the  verdict  could  not  have  been  found 
were  proved,  though  they  are  not  distinctly 
alleged  in  the  indictment ;  provided  it  con¬ 
tains  terms  sufficiently  general  to  comprehend 
them  in  reasonable  intendment ;  1  Den.  Cr. 
Ciis.  356  ;  2  C.  &  K.  868 ;  1  Tay.  Ev.  §  73. 
After  verdict,  defective  averments  in  the 
second  indictment  may  be  cured  by  reference 
to  sufficient  averments  in  the  first  count ;  2 
Den.  Cr.  Cas.  340. 

See,  generally.  Train  &  H.  Prec.  of  Jud.  ; 
Archbold,  Starkie,  Cr.  PI.  ;  Chitty,  Russell, 
Cr.  Law;  Bish.,  Whart.,  Prec.;  Heard,  Cr. 
PI. 


INDICTOR.  He  who  causes  another  to 
be  indicted.  The  latter  is  sometimes  called 
the  indictee. 

INDIFFERENT.  To  have  no  bias  or 
partiality.  7  Conn.  229.  A  juror,  an  arbi¬ 
trator,  and  a  witness  ought  to  be  indifferent  • 
and  when  they  are  not  so  they  may  be  chal¬ 
lenged.  See  9  Conn.  42. 

INDIGENA  (Lat.  from  inde,  in,  and  g eno, 
gigno,  to  beget).  A  native ;  born  or  bred  in 
the  same  country  or  town.  Ainsw.  A  sub¬ 
ject  born,  or  naturalized  by  act  of  parliament. 
Opposed  to  alienigena.  Rymer,  to.  15,  p. 
37  ;  Co.  Litt.  8  a . 

INDIRECT  EVIDENCE.  Evidence 
which  does  not  prove  the  fact  in  question, 
but  one  from  which  it  may  be  presumed. 

Inferential  evidence  as  to  the  truth  of  a 
disputed  fact,  not  by  testimony  of  any  wit¬ 
ness  to  the  fact,  but  by  collateral  circum¬ 
stances  ascertained  by  competent  means.  1 


Stark.  Ev.  15;  Wills,  Circ.  Ev.  24;  Best, 
Ev.  21,  §  27,  note;  1  Greenl.  Ev.  §  13. 

INDIVISIBLE.  Which  cannot  be  sepa¬ 
rated. 

It  is  often  important  to  ascertain  when  a 
consideration  or  a  contract  is  or  is  not  indivi¬ 
sible.  When  a  consideration  is  entire  and 
indivisible,  and  it  is  against  law,  the  contract 
is  void  in  toto ;  11  Yt.  592;  2  W.  &  S.  235. 
When  the  consideration  is  divisible,  and  part 
of  it  is  illegal,  the  contract  is  void  only  pro 
tanto. 

To  ascertain  whether  a  contract  is  divisible 
or  indivisible  is  to  ascertain  whether  it  may 
or  may  not  be  enforced  in  part ,  or  paid  in 
part ,  without  the  consent  of  the  other  party. 
See  1  Bouvier,  Inst.  n.  694 ;  Entirety. 

INDIVISUM  (Lat.).  That  which  two  or 
more  persons  hold  in  common  without  parti¬ 
tion  ;  undivided. 

INDORSE.  To  write  on  the  back.  Bills 
of  exchange  and  promissory  notes  are  in¬ 
dorsed  by  a  party's  writing  his  name  on  the 
back.  Writs  in  Massachusetts  are  indorsed 
in  some  cases  by  a  person's  writing  his  name 
on  the  back,  in  which  case  he  becomes  liable 
to  pay  the  costs  of  the  suit. 

IND  ORSEMENT.  In  Commercial 
Law.  That  which  is  written  on  the  back 
of  an  instrument  in  -writing  and  which  lias 
relation  to  it. 

Writing  one's  name  on  the  back  of  a  pro¬ 
missory  note  or  other  negotiable  instrument. 
20  Vt.  499. 

An  indorsement  is  generally  made  primarily 
for  the  purpose  of  transferring  the  rights  of  the 
holder  of  the  instrument  to  some  other  person. 
It  has,  however,  various  results,  such  as  render¬ 
ing  the  iudorser  liable  in  certain  events ;  and 
hence  an  indorsement  is  sometimes  made  merely 
for  the  purpose  of  additional  security.  This  is 
called  an  accommodation  indorsement  when  done 
without  consideration  other  than  an  exchange  of 
indorsements. 

A  blank  indorsement  is  one  in  which  the 
name  of  the  indorser  only  is  written  upon  the 
instrument.  It  is  commonly  made  by  writing 
the  name  of  the  indorser  on  the  back  ;  13  S. 

6  R.  315 ;  but  a  writing  across  the  face  may 
answer  the  same  purpose;  18  Pick.  63;  16 
East,  12. 

A  conditional  indorsement  is  one  made  sub¬ 
ject  to  some  condition  without  the  perform¬ 
ance  of  which  the  instrument  will  not  be  or 
remain  valid.  4  Taunt.  30. 

An  indorsement  in  full  is  one  in  which 
mention  is  made  of  the  name  of  the  indorsee. 
Chitty,  Bills,  170. 

A  qualified  indorsement  is  one  which  re¬ 
strains,  or  limits,  or  qualifies,  or  enlarges  the 
liability  of  the  indorser,  in  any  manner  differ¬ 
ent  from  what  the  law  generally  imports  as 
his  true  liability,  deductible  from  the  nature  of 
the  instrument.  Chitty,  Bills,  8th  ed.  261  ; 

7  Taunt.  160.  The  words  commonly  used  are 
sans  recourSy  without  recourse;  2  Mass.  14. 

A  restrictive  indorsement  is  one  which  re¬ 
strains  the  negotiability  of  the  instrument  to 
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1  Rob.  La.  222. 

The  effect  of  the  indorsement  of  a  nermti 
able  promissory  note  or  bill  of  exchange  Ts  t 
transfer  the  property  in  the  note  to  the  person 
mentioned  in  the  indorsement  when  it  is  made 
in  full,  or  to  any  person  to  whose  possession 
it  may  lawfully  come  thereafter  even  by  mere 
delivery,  when  it  is  made  in  blank,  so  that 
the  possessor  may  sue  upon  it  in  his  own 
name  at  law,  as  well  as  if  he  had  been  named 
as  the  payee;  11  Pet.  80;  2  Hill,  N.  Y 
80. 

And  any  person  who  has  possession  of  the 
instrument  is  presumed  to  be  the  legal  bond  fide 
owner  for  value,  until  the  contrary  is  shown. 

When  the  indorsement  is  made  before  the 
note  becomes  due,  the  indorsee  and  all  sub¬ 
sequent  holders  are  entitled  to  recover  the 
face  of  the  note  against  the  maker,  without 
any  right  on  his  part  to  offset  claims  which  he 
may  have  against  the  payee ;  or,  as  it  is  fre¬ 
quently  stated,  the  indorsee  takes  it  free  of 
all  ecpiities  between  the  antecedent  parties  of 
which  he  had  no  notice;  7  Term,  423  ;  8  M. 
&  W.  504  ;  8  Conn.  505 ;  13  Mart.  La.  150 ; 
16  Pet.  1. 

A  bill  or  note  cannot  be  indorsed  for  part 
of  the  amount  due  the  holder,  as  the  law  will 
not  permit  one  cause  of  action  to  be  cut  up 
into  several,  and  such  an  indorsement  is  utterly 
void  as  such,  but  when  it  has  been  paid  in 
part,  it  may  be  indorsed  as  to  the  residue ; 
36  Tex.  305. 

Indorsers  also,  unless  the  indorsement  be 
qualified,  become  liable  to  pay  the  amount 
demanded  by  the  instrument  upon  the  failure 
of  the  principal,  the  maker  of  a  note ,  the 
acceptor  of  a  bill ,  upon  due  notification  of 
such  failure,  to  any  subsequent  indorsee  who 
can  legally  claim  to  hold  through  the  par¬ 
ticular  indorsee ;  Story,  Bills,  §224;  Parsons, 

B'bv  the  general  law  merchant,  the  Indorser 
of  a  negotiable  instrument  ,s  bound  instantly, 
and  may  be  sued  after  maturity,  upon  demand 

S3  'notice.  But  by  the 

tS  ;“p"  tyfimt'^je^d;  1  Col.  385;  54 

^.''Sffd'rawer  takes  hi,  place  as 

See  Gua ^jJotks  B Consul*  ChUt  *  Story! 
Promissory!  Storv  on  Promissory 

S,otBJ"S^l"enior&.sMa  Notes; 

An  r,ry made upon 

the  back  of  a  writ of  a  person 

When  a  warrant  for  been  iasued  by  a 

charged  with  a  cr«m^  ^  COunty,  which  is 
justice  of  the  p  <  .^er  county,  it  Js  *10ces" 

SPSS'S*  indorsement  is  called  backtng. 


inSmS?®'  The  persott  who  an 

defanbnfgal  dem*nd.from  the  payer,  and,  in 
default  of  payment,  give  proper  notice  thereof 

o  the  indorser.  But  the  indorser  may  make 
his  indorsement  conditional,  which  will  operate 
as  a  transfer  of  the  bill  if  the  condition  be 
performed ;  or  he  may  make  it  qualified,  so 
that  he  shall  not  be  responsible  on  non-pay¬ 
ment  by  the  payer  ;  Chittv,  Bills,  179,  180. 

To  make  an  indorser  liable  on  his  indorse¬ 
ment  to  parties  subsequent  to  his  own  indorsee, 
the  instrument  must  be  commercial  paper ; 
for  the  indorsement  of  a  bond  or  single  bill 
will  not,  per  se,  create  a  responsibility  ;  13  S. 
&  R.  311.  See  Story,  Bills,  202;  11  Pet.  80. 

"W  hen  there  are  several  indorsers,  the  first 
in  point  of  time  is  generally,  but  not  always, 
first  responsible :  there  may  be  circumstances 
which  will  cast  the  responsibility,  in  the  first 
place,  as  between  them,  on  a  subsequent  in¬ 
dorsee  ;  5  Munf.  252. 


INDUCEMENT.  In  Contracts.  The 

benefit  which  the  promisor  is  to  receive  from 
a  contract  is  the  inducement  for  making  it. 

In  Criminal  Law.  The  motive.  Confes¬ 
sions  are  sometimes  made  by  criminals  under 
the  influence  of  promises  or  threats.  When 
these  promises  or  threats  are  made  by  persons 
in  authority,  the  confessions  cannot  be  received 
in  evidence.  See  Confession. 

In  Pleading.  The  statement  of  matter 
which  is  introductory  to  the  principal  subject 
of  the  declaration  or  plea,  and  which  is  neces¬ 
sary  to  explain  or  elucidate  it.  Such  matter 
as  is  not  introductory  to,  or  necessary  to  eluci¬ 
date  the  substance  or  gist  of,  the  declaration, 
plea,  etc.,  nor  collaterally  applicable  to  it,  is 
surplusage.  ’ 

An  inducement  is,  in  general,  more  a  mat¬ 
ter  of  convenience  than  of  necessity,  since  the 
same  matter  may  be  stated  in  the  body  of  the 
declaration  ;  but  by  its  use  confusion  of  state¬ 
ment  is  avoided ;  1  Chitty,  PI.  259. 

But  in  manv  cases  it  is  necessary  to  lay  a 
foundation  for  the  action  by  a  statement,  by 
way  of  inducement,  of  the  extraneous  or  col¬ 
lateral  circumstances  which  give  rise  to  the 
plaintiff’s  claim.  For  instance,  in  an  action 
for  a  nuisance  to  property  in  Je  pcw 
of  the  plaintiff,  the  circumstances  of  h  be 

345  ;  Bacon,  Abr.P^e^ .  .(  it 

W  hen  a  j  witjj  an  inducement,  to 

should  be  'ntl°  .h>rcontained  in  the  traverse 
show  that  the  m  _  .  pp  88#  gee  Tra- 
is  material  ;  l  .  Colloquium. 

VERSE  ;  INN^  there  is  a  distinction  be- 

ln  aS,e  alKtion  of  facts  constituting  the 

offence  «£»  »Hd»  m"st  *«  “verred  b)' 
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■way  of  inducement.  In  the  former  case,  the 
circumstances  must  be  set  out  with  particu¬ 
larity  ;  in  the  latter,  a  more  general  allega¬ 
tion  is  allowed.  An  “  inducement  to  an  of¬ 
fence  does  not  require  so  much  certainty.” 
Comyns,  Dig.  Indictment  (G  5).  In  an  in¬ 
dictment  for  an  escape,  “  debito  modo  commis- 
sus  ”  is  enough,  without  showing  by  what  au¬ 
thority  ;  and  even  “  commissus  ”  is  sufficient ; 
1  Ventr.  170.  So,  in  an  indictment  for  dis¬ 
obedience  to  an  order  of  justices  lor  payment 
of  a  church-rate,  an  averment,  by  way  of  in¬ 
ducement,  that  a  rate  was  duly  made  as  by 
law  required,  and  afterwards  duly  allowed, 
and  that  the  defendant  was  by  it  duly  rated, 
was  held  sufficient,  without  setting  out  the 
facts  which  constituted  the  alleged  due  rating, 
etc.,  although  in  the  statement  of  the  offence 
itself  it  would  not  have  been  sufficient;  1 
Den.  Cr.  Cas.  222. 

INDUCLE  (Lat.).  In  Civil  Law.  A 

truce;  cessation  from  hostilities  for  a  time 
agreed  upon.  Also,  such  agreement  itself. 
Calvinus,  Lex.  So  in  international  law ; 
Grotius,  de  Jure  Bell.  lib.  3,  c.  2,  §  11; 
Huber,  Jur.  Civit.  p.  743,  §  22. 

In  Old  Practice.  A  delay  or  indulgence 
allowed  by  law.  Calvinus,  Lex.  ;  Du  Cange  ; 
Bract,  fol.  352  b ;  Fleta,  lib.  4,  c.  5,  §°  8. 
See  Bell,  Diet.  ;  Burton,  Law  of  Scotl.  561. 
So  used  in  old  maritime  law  :  e.  g.  an  inductee 
of  twenty  days  after  safe  arrival  of  vessels 
was  allowed  in  case  of  a  bottomry  bond,  to 
raise  principal  and  interest;  Locceivus,  de 
Jure  Marit.  lib.  2.  c.  6,  §  11. 

INDUCLE  LEGALES  (Lat.).  In 
Scotch  Law.  The  days  between  the  cita¬ 
tion  of  the  defendant  and  the  day  of  appear¬ 
ance  ;  the  days  between  the  teste  day  and 
day  of  return  of  the  writ. 

INDUCTION.  In  Ecclesiastical  Law. 

The  giving  a  clerk,  instituted  to  a  benefice, 
the  actual  possession  of  its  temporalties,  in 
the  nature  of  livery  of  seisin.  Ayliffe,  Pa- 
rerg.  299. 

INDULGENCE.  A  favor  granted. 

,  It  is  a  general  rule  that  where  a  creditor 
gives  indulgence,  by  entering  into  a  binding 
contract  with  a  principal  debtor,  bv  which  the 
surety  is  or  may  be  damnified,  such  surety  is 
discharged,  because  the  creditor  has  put  it  out 
ol  his  power  to  enforce  immediate  payment, 
when  the  surety  would  have  a  right  to  require 
him  to  do  so.  6  Dow,  P.  Cas.^S  ;  3  Aler. 
272;  Bacon,  Abr.  Oblig.  (D). 

But  mere  inaction  by  the  creditor,  if  he  do 
not  deprive  himself  of  the  right  to  sue  the 
principal,  does  not,  in  general,  discharge  the 
surety.  See  Forbearance. 

In  New  York  and  some  other  6tates,  there  is 
an  important  exception  to  tills  rule  in  eases  of 
guaranties  of  collection.  It  is  a  condition  pre¬ 
cedent  in  such  a  case  that  the  debtor  shall  dili¬ 
gently  endeavor  to  collect  the  amount  of  the 
principal  debtor,  by  exhausting  the  ordinary 
legal  remedies  for  that  purpose,  and  if  he  fails 
to  do  this  the  guarantor  is  discharged  :  ^(j  N.  Y 
440  ;  29  Wis.  649  ;  Bay  lies,  Sur.  &  Guar. 


INDULTO.  In  Spanish  Law.  The 

condonation  or  remission  of  the  punishment 
imposed  on  a  criminal  for  his  offence.  L.  1, 
t.  32,  pt,  7.  This  power  is  exclusively  vested 
in  the  king. 

The  right  of  exercising  this  power  has  been 
often  contested,  chiefly  as  impolitic  for  the 
reason  set  forth  in  the  following  Latin  verses : — 

“Pins  saepe  nocet  patientia  regis 
Quam  rigor:  ill©  nocet  paucis  ;  haec  incitat  omnes, 
Bum  se  1'erre  suos  sperant  impuue  reatus.” 

INELIGIBILITY.  The  incapacity  to 
be  lawfully  elected. 

This  incapacity  arises  from  various  causes ; 
and  a  person  may  be  incapable  of  being 
elected  to  one  office  who  may  be  elected  to 
another :  the  incapacity  may  also  be  perpetual 
or  temporary. 

Among  perpetual  inabilities  may  be  reck¬ 
oned,  the  inability  of  women  to  be  elected  to 
certain  public  offices ;  and  of  a  citizen  born 
in  a  foreign  country  to  be  elected  president  of 
the  United  States. 

Among  the  temporary  inabilities  may  be 
mentioned,  the  holding  of  an  office  declared 
by  law  to  be  incompatible  with  the  one 
sought;  the  non-payment  of  the  taxes  re¬ 
quired  by  law ;  the  want  of  certain  property 
qualifications  required  by  the  constitution  ; 
the  want  of  age,  or  being  too  old. 

As  to  the  effect  on  an  election  of  the  candi¬ 
date  haying  the  highest  number  of  votes  be¬ 
ing  ineligible,  see  Eligibility. 

INEVITABLE  ACCIDENT.  A  term 
used  in  the  civil  law,  nearly  synonymous 
with  fortuitous  event.  10  Miss.  572. 

Any  accident  which  cannot  be  foreseen  and 
prevented.  Though  used  as  synonymous 
with  act  of  God  (, q .  a.),  it  would  seem 
to  have  a  wider  meaning,  the  act  of  God  be¬ 
ing  any  cause  which  operates  without  aid  or 
interference  from  man ;  4  Dougl.  287,  290 
per  Lord  Mansfeld;  21  Wend.  198^  3 
Blackf.  222;  2  Ga.  349;  10  Miss.  572  ;  1 
Parsons,  Contr.  635. 


here  a  rat  made  a  hole  in  a  box  where  water 
was  collected  in  an  upper  room,  60  that  the 
water  trickled  out  and  flowed  on  the  plaintiff's 
goods  in  a  lower  room  ;  L.  R.  6  Ex.  217 :  where 
pipes  were  laid  down  with  plugs,  properly 
made,  to  prevent  the  pipes  bursting,  and  a  severe 
frost  prevented  the  plugs  from  acting  and  the 
pipes  burst  and  flooded  the  plaintiff’s  cellar:  11 

L'V!\?re/-hor6e  t00k  ^  without  any 
default  in  the  driver  or  any  known  propensity 

P'Cn  twmmi  ’  and  t  ie  Plaintiff  was  injured  ;  2 
Esp.  533 ;  where  a  horse,  travelling  on  the  hi<di- 

bloodbe^i  WiSUdo^llylr,ightened  at  the  smell  of 
¥°°d  y^°  Wisc- 25'  ;  where  a  horse,  being  sud¬ 
denly  frightened  by  a  passing  vehicle,  became 
unmanageable  and  injured  the  plaintifl  ’s  horse  ; 
1  Bmgh.  13  ;  where  a  mill  dam,  properly  built, 
was  swept  away  by  a  freshet  of  unprecedented 
^  CoT-  ^ 1  ’  it  was  held  that  no  action 
ould  lie  ;  otherwise  when  the  falling  of  the 
ide  caused  a  vessel  to  strand,  as  this  could  have 
been  foreseen  ;  42  Cal.  227. 


INF  AMIS  (Lat.).  In  Roman  Law. 

vine  who,  in  consequence  of  the  application 
of  a  general  rule,  and  not  by  virtue  of  an 
arbitrary  decision  of  the  censors,  lost  his  po- 


infamous  crime 

infant 

Loi ,  §  6,  n.  6.  ’  §  »  Merhn»  Rupert, 

committed  it.  ,.  Conviction  without  iucDmont  1 

disability ;  Bull.  N.  P.392  S  °rks  no 

1  he  objection  to  competency  may  be  an 
uy  me  conviction  of  crime  and  the  los7of  by  pro°f  of  pardon  (see  Pakdon)' 

honor,  which  renders  the  infamous  person  in*  by  proof  ot  a  reycrsal  by  writ  of 

(•omnpbnt  qo  o  _  i  auu  11A“ 


htical  rights  but  preserved  his  civil 
Sa vigny,  Droit  Horn.  §  79.  rights. 
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i:rX^zy  in  one  wii°'h“ 
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competent  as  a  witness. 

When  a  man  is  convicted  of  an  offence 
which  is  inconsistent  with  the  common  princi- 
ples  ot  honesty  and  humanity,  the  law  con¬ 
siders  Ins  oath  to  be  of  no  weight,  and  ex¬ 
cludes  his  testimony  as  of  too  doubtful  and 
suspicious  a  nature  to  be  admitted  in  a  court 
91  justice  to  deprive  another  of  life,  liberty 
or  property;  Gilb.  Ev.  256  ;  2  Bulstr.  154; 

1  Phill.  Ev.  23;  Bull.  N.  P.  291.  Th^ 
crimes  which  at  common  law  render  a  per¬ 
son  incompetent  are  treason;  5  Mod.  16,  74  ; 
felony ;  2  Bulstr.  154  ;  Co.  Litt.  6  ;  1  t! 
llaym.  369  ;  receiving  stolen  goods  ;  7  Mete. 
500 ;  5  Cush.  287  ;  all  offences  founded  in 
fraud,  and  which  come  within  the  general 
notion  of  the  crimen  falsi  of  the  Roman 
law;  Leach,  496;  as  perjury  and  forgery; 
Co.  Litt.  6;  Post.  209;  piracy;  2  liolle, 
Abr.  886  ;  swindling,  cheating;  Post.  209; 
barratry  ;  2  Salk.  690  ;  conspiracy ;  1  Leach, 
442  ;  and  the  bribing  a  witness  to  absent  him¬ 
self  from  a  trial,  in  order  to  get  rid  of  his 
evidence;  Post.  208.  From  the  decisions 
Professor  Greenleaf  deduces  the  rule  “that 
the  crimen  falsi  of  the  common  law  not  only 
involves  the  charge  of  falsehood,  but  also  is 
one  which  may  injuriously  affect  the  admin- 
istration  of  justice,  by  the  introduction  of 
falsehood  and  fraud.”  1  Greenl.  Lv.  §  373. 

By  statute  adopted  in  England  and  in  most 
of  the  United  States,  the  disqualification  of 
infamy  is  removed,  but  a  conviction  may  be 
proved  to  affect  credibility;  99  Mass.  420, 
56  N.  Y.  208;  21  Mich.  561;  but  m  New 
York,  as  late  as  1869,  all  convictions  of 
offences  punishable  by  death  or  imprisonment 
in  the  state  prison  made  the  convict  incom¬ 
petent  as  a  witness;  1  Laws,  263  ,  1  Whart. 

E  It  §is3  the  "crime,  and  not  the  punishment, 

whichSrenders  the  offender 

c.  1  i>i,;il  Ev  25.  In  order  to  lncapaci 
rtv  theiudgment  must  be  proved 
tate  the  part)  ,  t  J  *  possessing  compe- 
as  pronounced  by  a  i  Stark.  183; 

tent  jurisdiction;  1  ’ote  j,  pt.  4,  p. 

Stark.  Lv.  pt.  2,  P*  ,  .  j  t  eonviction 
716.  But  it  has  been  held  that^  ^ 

of  an  infamous  crime  not  render 

another  of  the  United  States,  a  d  of 

the  witness  incompetent  on  J<)4 

2  II.  &  M  H.  380;  /  Thou,rh  this  doctrine 

22;  3  Brewst.  461.  e  ^  the  opimo„s 

appears  to  bed jlirista,  who  maintain 

cSk  ■>* 


Ul  u  reyersal  by  writ  of  error 

therecord*  ^  by  the  production  of 

he  record.  A  pardon  granted  after  the  sen¬ 
tence  ot  the  court  has  been  complied  with 
restores  competency ;  2  Whar.  451 .  A  par- 
don  before  conviction  is  equally  operative; 
4  Wall.  332 ;  without  pardon,  infamy  re¬ 
mains;  16  La.  An.  273. 

I  he  judgment  for  an  infamous  crime,  even 
for  perjury,  does  not  preclude  the  party  from 
making  an  affidavit  with  a  view  to  his  own 
defence;  2  Salk.  461;  2  Stra.  1148.  He 
may,  lor  instance,  make  an  affidavit  in  rela¬ 
tion  to  the  irregularity  of  a  judgment  in  a 
cause  in  which  he  is  a  party ;  for  otherwise 
lie  would  be  without  a  remedy.  But  the  rule 
is  confined  to  defence ;  and  he  cannot  be 
heard  upon  oath  as  complainant;  2  Salk. 
461;  2  Stra.  1148.  When  the  witness  be¬ 
comes  incompetent  from  infamy  of  character, 
the  effect  is  the  same  as  if  he  were  dead  ;  and 
if  he  has  attested  any  instrument  as  a  witness, 
previous  to  his  conviction,  evidence  may  be 
given  of  his  handwriting ;  2  Stra.  833  ; 
Stark.  Ev.  pt.  2,  §  193,  pt.  4,  p.  723. 

INFANT.  One  under  the  age  of  twenty- 
one  years.  Co.  Litt.  171. 

But  he  is  reputed  to  be  twenty-one  years  old, 
or  of  full  aye,  the  first  instant  of  the  last  day  of 
the  twenty-first  year  next  before  the  anniversary 
of  his  birth  ;  because,  according  to  the  civil  com¬ 
putation  of  time,  which  differs  from  the  natural 
computation,  the  last  day  having  commenced,  it 
is  considered  as  ended.  Savigny,  Dr.  Rom.  §  182 ; 

6  Ind.  447.  If,  for  example,  a  person  were  born 
at  any  hour  of  the  first  day  of  .January,  1810 
(even  a  few  minutes  before  twelve  o’clock  of  the 
night  of  that  day),  he  would  be  of  full  age  at  the 
first  instant  of  the  thirty-first  of  December,  1830, 
although  nearly  forty-eight  hours  before  he  had 
actually  attained  the  full  age  of  twenty-one  years, 
according  to  years,  days,  hours,  and  minutes,  be¬ 
cause  there  is  iu  this  case  no  fraction  of  a  da^  , 
Sid.  162;  1  Kebl.  589;  1  Salk.  44;  Raym.  84;  1 
Bla.  Com.  463,  464 ;  1  Lilly,  Reg.  57 ;  Comyns, 
Dig.  Enfant  (A);  Savigny,  Dr.  Rom.  §§  383, o84. 
See  Full  Age;  Fk action  of  a  Day. 

A  curious  case  occurred  in  England,  of  a  young 
ladv  who  was  born  after  the  house-clock  had 
struck,  while  the  parish  clock  was  striking,  and 
before  St.  Paul's  bad  begun  to  jWr. '.twelve ,  on 
the  night  of  the  fourth  and  fifth  of  January, 
1805 ;  the  question  was  whether  6he  was  born 
the  fourth  or  fifth  of  January.  Mr.  Coventry 

clock  is  much  bett  recejved  with  “  implicit 

poll  tan  clock  ou^/t  Ev<  132.  It  is  con- 
acquiescence.  C0™1 ,  nrima  facie  ;  because, 

stf*  “° effKt 
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law;  a  woman  is,  therefore,  an  infant  until 
she  has  attained  the  age  of  twenty-one  years  ; 
Co.  Litt.  161.  It  is  otherwise,  however,  in 
some  of  the  United  States;  18  Ill.  209;  4 
Ind.  464.  In  Idaho,  Act  1864,  females  come 
of  age  at  the  age  of  eighteen.  Before  ar¬ 
riving  at  full  age,  an  infant  may  do  many  acts. 
A  male  at  fourteen  is  of  discretion,  and  may 
consent  to  marry ;  and  at  that  age  he  may 
disagree  to  and  annul  a  marriage  he  may  be¬ 
fore  that  time  have  contracted  ;  he  may  then 
choose  a  guardian,  and  if  his  discretion  be 
proved,  may,  at  common  law,  make  a  will  of 
his  personal  estate ;  he  may  act  as  executor  at 
the  age  of  seventeen  years.  A  female  at 
seven  may  be  betrothed  or  given  in  marriage  ; 
at  nine  she  is  entitled  to  dower ;  at  twelve  she 
may  consent  or  disagree  to  marriage ;  and,  at 
common  law,  at  seventeeu  she  may  act  as 
executrix.  Considerable  changes  of  the  com¬ 
mon  law  have  taken  place  in  many  of  the 
states.  In  New  York  and  several  other  states 
an  infant  is  now  deemed  competent  to  be  an 
executor ;  in  Pennsylvania,  Massachusetts  and 
other  states,  if  an  infant  is  named  as  executor 
in  the  will,  administration  with  the  will  an¬ 
nexed  will  be  granted  during  his  minority, 
unless  there  shall  be  another  executor  who 
shall  accept,  when  the  minor  on  arriving  at 
full  age  may  be  admitted  as  joint  executor  ; 
Tyler,  Inf.  &  Cov.  133* 

In  general,  an  infant  is  not  bound  by  his 
contracts,  unless  to  supply  him  necessaries ; 
Selw.  N.  P.  137 ;  Chitty,  Contr.  31 ;  Bacon, 
Abr.  Infancy ,  etc .  (I  3)  ;  9  Viner,  Abr.  391  ; 
1  Comyns,  Contr.  150,  151;  3  Rawle,  351  ; 
8  Term,  335;  1  Kebl.  905,  913;  1  Sid.  129, 
258  ;  1  Liv.  168  ;  1  South.  87  ;  but  see  6  Cra. 
226  ;  3  Pick.  492  ;  1  N.  &  M’C.  197 ;  or  un¬ 
less,  by  some  legislative  provision,  he  is  em¬ 
powered  to  enter  into  a  contract ;  as,  with  the 
consent  of  his  parent  or  guardian,  to  put  himself 
apprentice,  or  enlist  in  the  service  of  the  U  nited 
States  ;  4  Binn.  487  ;  5  id.  423  ;  30  Yt.  357. 

At  common  law,  contracts  for  articles  other 
than  necessaries  made  by  an  infant,  after  full  age 
might  be  ratified  by  him,  and  would  then  be¬ 
come  in  all  respects  binding.  In  England  Lord 
Tentcrden?6  Act,  9  Geo.  IV.  c.  14,  §  5,  required 
the  ratification  to  be  in  writing.  But  now  by 
the  Infants’  Relief  Act,  1874,  37  &38  Viet.  c.  62, 
“All  contracts  entered  into  by  infants  for  the 
repayment  of  money  lent,  or  to  be  lent,  or  for 
goods  supplied,  or  to  be  supplied  (other  than 
contracts  for  necessaries) ,  and  all  accounts  stated 
shall  be  absolutely  void,”  and  “  no  action  shall 
be  brought  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratifica¬ 
tion  made  after  full  age  of  any  promise  or  con¬ 
tract  made  during  infancy,  whether  there  shall 
or  shall  not  be  any  new  consideration  for  6uch 
promise  or  ratification  after  full  age.” 

Contracts  made  with  him  may  be  enforced 
or  avoided  by  him  on  his  coming  of  age  ;.  20 
Ark.  600;  12  Ind.  76;  4  Sneed,  118;  13 
La.  An.  407;  32  N.  H.  345  ;  24  Mo.  541  ; 
but  must  be  avoided  within  a  reasonable 
time;  15  Graft.  329;  29  Yt.  465;  25  Barb. 
399.  But  to  this  general  rule  there  may 


be  an  exception  in  case  of  contracts  for  ne¬ 
cessaries  ;  because  these  are  for  his  benefit. 
See  Necessaries.  2  Head,  33  ;  18  111.  63  ; 

13  Md.  140;  32  N.  H.  345;  11  Cush.  40; 

14  B.  Monr.  232.  The  privilege  of  avoiding 
a  contract  on  account  of  infancy  is  strictly 
personal  to  the  infant,  and  no  one  can  take 
advantage  of  it  but  himself;  3  Green,  N.  J. 
343  ;  2  Brev.  438  ;  6  Jones,  No.  C.  494  ;  23 
Tex.  252;  30  Barb.  641;  31  Miss.  32. 
When  the  contract  has  been  performed,  and 
it  is  such  as  he  would  be  compellable  by  law 
to  perform,  it  will  be  good  and  bind  him  ; 
Co.  Litt.  172  a.  And  all  the  acts  of  an  in¬ 
fant  which  do  not  touch  his  interest,  but  take 
effect  from  an  authority  which  he  has  been 
trusted  to  execute,  are  binding;  3  Burr. 
1794  ;  Fonbl.  Eq.  b.  1,  c.  2,  §  5,  note  c. 

The  contract  cannot  be  avoided  by  an  adult 
with  whom  the  infant  deals;  29  Barb.  160; 
12  Ind.  76  ;  32  id.  537  ;  5  Sneed,  659. 

The  doctrine  of  estoppel  is  inapplicable  to 
infants  ;  5  Sand.  228;  25  Cal.  147.  Even 
where  an  infant  fraudulently  represented  him¬ 
self  as  being  of  full  age,  he  was  not  estopped 
from  setting  up  a  defence  of  infancy  to  a  con¬ 
tract  entered  into  under  the  fraudulent  repre¬ 
sentation  ;  11  Cush.  40;  10  N.  H.  184; 

contray  17  Tex.  341.  But  an  infant  cannot 
retain  the  benefits  of  his  contract,  and  thus 
affirm  it,  after  becoming  of  age,  and  yet 
plead  infancy  to  avoid  the  payment  of  the 
purchase  money:  33  N.  Y.  526. 

d  he  protection  which  the  law  gives  an  in¬ 
fant  is  to  operate  as  a  shield  to  him,  to  pro¬ 
tect  him  from  improvident  contracts,  but  not 
as  a  sword  to  do  injury  to  others.  An  infant 
is,  therefore,  responsible  for  his  torts,  as  lor 
slander,  trespass,  and  the  like  ;  29  Barb.  218; 
29  Vt.  465  ;  but  he  cannot  be  made  responsi¬ 
ble  in  an  action  ex  delicto ,  where  the  cause 
arose  on  a  contract ;  3  Bawle,  351  ;  6  Watts, 
9;  15  Wend.  233;  25  id.  399;  9  N.  H. 
441;  32  id.  101;  10  Yt.  71  ;  5  Hill,  So. 
C.  391.  But  see  6  Cra.  226;  15  Mass. 
359  ;  4  M’Cord,  387.  It  is  well  settled  that 
an  infant  bailee  of  a  horse  is  liable  in  an 
action  ex  delicto  for  every  tortious  wilful  act 
causing  injury  or  death  to  the  horse,  the  same 
as  though  he  were  an  adult;  2  Wend.  137  ; 
50  N.  H.  235  ;  Tyler,  Inf.  and  Cov.  181. 

With  regard  to  the  responsibility  of  infants 
for  crimes,  the  rule  is  that  no  infant  within 
the  age  of  seven  years  can  be  guilty  of  felony 
or  be  punished  tor  any  capital  offence  ;  for 
within  that  age  an  infant  is,  by  presumption 
ol  law,  doli  incapax  and  cannot  be  endowed 
with  any  discretion ;  and  against  this  pre¬ 
sumption  no  averment  shall  be  received.  The 
law  assumes  that  this  legal  incapacity  ceases 
when  the  infant  attains  the  age  of  fourteen 
years,  but  subjects  this  assumption  to  the  ef¬ 
fect  of  proof;  40  Yt.  585.  Between  the  age 
of  seven  and  fourteen  years  an  infant  is 
deemed  prfrna  facie  to  be  doli  incapax ;  but 
in  this  case  the  maxim  applies,  malitia  sujh- 
plet  (Btatem  :  malice  supplies  the  want  of 
mature  years;  1  Russ.  Cri.  2,  3  ;  31  Ala. 
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Soc  Tyler,  Inf.  &  Cov.  j  Desty, 

INFANTICIDE.  In  Medical  Jurinpru- 
dence.  ihe  murder  of  a  new-born  inlkiu 
n  IS  thus  distinguishable  from  abortion  and 
feticide  wine ,  are  limited  to  the  destruction 
of  the  life  of  the  foetus  in  utero. 

The  crime  of  infanticide  can  be  committed 
onlj  alter  the  child  is  wholly  born  •  5  C  &  P 
329;  6  id  349.  This  question  iAvolv'es  an 
inquiry,  first ,  into  the  signs  of  maturity,  the. 
data  tor  which  are—the  length  and  weight  of 
the  foetus,  the  relative  position  of  the  centre 
of  its  body,  the  proportional  development  of 
its  several  parts  as  compared  with  each  other, 
especially  of  the  head  as  compared  with  the 
rest  of  the  body,  the  decree  of  growth  of  the 
hair  and  nails,  the  condition  of  the  skin,  the 
presence  or  absence  of  the  membrana  pupil- 
laris ,  and,  in  the  male,  the  descent  or  non¬ 
descent  of  the  testicles ;  Dean,  Med.  Jur,  140. 

Second ,  was  it  born  alive  ?  The  second 
point  presents  an  inquiry  of  great  interest 
both  to  the  legal  and  medical  professions  and 
to  the  community  at  large.  In  the  absence 
of  all  direct  proof,  what  organic  facts  pro¬ 
claim  the  existence  of  life  subsequent  to  birth? 

These  facts  are  derived  principally  from  the  survive 
circulatory  and  respiratory  systems.  From 
the  former  the  proofs  are  gathered — from  the 
character  of  the  blood ,  that  which  is  purely 
foetal  being  wholly  dark,  like  venous  blood, 
destitute  of  fibrous  matter,  and  forming 
coagula  much  less  firm  and  solid  than  that 
which  has  been  subjected  to  the  process  of 
respiration;  so,  also,  the  coloring-matter  is 
darker,  and  contains  no  phosphoric  acid,  and 
its  proportion  of  serum  and  red  globules  is 
comparatively  small.  From  the  condition  of 
the  heart  and  blood-vessels.  X he  circulation 
anterior  and  subsequent  to  birth  must  neces¬ 
sarily  be  entirely  different.  That  jntemr, 
by  means  of  the  foetal  openings,  / 
men  ovale ,  the  ductus  arteriosus ,  and  the 
Zorn  venose- is  enabled  to 
circuit  without  sending  the  en  v<rena- 

blood  to  the  lungs  for  the  purpose  of  oxygen 

*»•  w?  eS. 

mences,  and  tlic  dou  „  ci0se :  so 

lished,  these  openings  g  7  evidence 

that  their  closure  13  "f*,  Beck.  Med. 
of  life  subsequent “  $,*}.  Jur.  Uietseq. 

Jur.  478  et  seq. ,  D  c  »  distribution  of  the 
From  the  difference  in  the  distno^  ^  ^ 

blood  in  the  differ®.  h»  difference  is 

The  two  7he  liver  and  the  lungs 

most  perceptible  a  circulation  of 

— especially  the  la  •  piood  through  the 
xi. -  ...iwdrt  mass  ot  i|le.  _ :*i,  hlnnd.  SO 
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the  whole  mass  011,1  tj  n  with  blood,  so  £  j'j  discussed  by  jur.  509  et  seq. ; 

as  s  was 


x,  f  q' ,  •  lie  fact  ot  the  specific  gravity  of 
the  lungs  being  diminished  in  proportion  to 
their  diminution  in  density  gives  rhe  to  a 
celebrated  test,— the  hydrostatic,— the  rela- 
tive  weight  of  the  lungs  with  water;  1  Beck, 
Med  Jur.  459  et  seq.  The  rule  is,  that  lungs 
winch  have  not  respired  are  specifically 
heavier  than  water,  and  if  placed  within  it 
will  sink  to  the  bottom  of  the  vessel.  If 
they  have  respired,  their  increase  in  volume 
and  decrease  in  density  render  them  spe¬ 
cifically  lighter  than  water,  and  when  placed 
within  it  they  will  float.  There  are  several 
objections  to  the  sufficiency  of  this  test;  but 
it  is  fairly  entitled  to  its  due  weight  in  the 
settlement  of  this  question  ;  Dean,  Med.  Jur. 
1 54  et  seq.  From  the  state  of  the  diaphragm. 
Prior  to  respiration  it  is  found  high  up  in  the 
thorax.  The  act  of  expanding  the  lungs 
enlarges  and  arches  the  thorax,  and,  by  neces¬ 
sary  consequence,  the  diaphragm  descends. 

The  fact  of  life  at  birth  being  established, 
the  next  inquiry  is,  how  long  did  the  child 
survive  ?  The  proofs  here  are  derived  from 
three  sources.  The  foetal  openings ,  their 
partial  or  complete  closure.  The  more  per¬ 
fect  the  closure,  the  longer  the  time.  The 
series  of  changes  in  the  umbilical  cord.  These 
are — 1,  the  withering  of  the  cord ;  2,  its  desic¬ 
cation  or  drying ,  and,  3,  its  separation  or 
dropping  off, — occurring  usually  four  or  five 
days  after  birth;  4,  cicatrization  of  the  um¬ 
bilicus, — occurring  usually  from  ten  to  twelve 
days  after  birth.  The  changes  in  the  skin , 
in  the  process  of  exfoliation  of  the  epidermis, 
which  commences  on  the  abdomen,  and  ex¬ 
tends  thence  successively  to  the  chest,  groin, 
axillae,  interscapular  space,  limbs,  and,  finally, 

to  the  hands  and  feet.  , 

As  to  the  modes  by  which  the  life  of  the 
child  may  have  been  destroyed.  The  crimi¬ 
nal  modes  most  commonly  resorted  to  are— 1, 

suffocation ;  2,  drowning ;  3,  cold  and  expo¬ 
sure  •  4,  starvation ;  5,  wounds,  fractures,  and 

neglect  to  tie  the  deprived  of  its 

causing  the  child  ‘“^S/Srious.  All 
oxygen,  or  pM  lifc,  together  "ill. 

these  »iH  ^ 
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INFANZON.  In  Spanish  Law.  A 

person  ot'  noble  birth,  who  exercises  within 
liis  domains  and  inheritance  no  other  rights 
and  privileges  than  those  conceded  to  him. 

INFEOFFMENT.  The  act  or  instrument 
of  feoffment.  In  Scotland  it  is  synonymous 
with  saisine ,  meaning  the  instrument  of  pos¬ 
session:  formerly  it  was  synonymous  with 
investiture.  Bell,  Diet. 

INFERENCE.  A  conclusion  drawn  by- 
reason  from  premises  established  by  proof. 

It  is  the  province  of  the  judge  who  is  to 
decide  upon  the  facts  to  draw  the  inference. 
AY  hen  the  facts  are  submitted  to  the  court, 
the  judges  draw  the  inference ;  when  they  are 
to  be  ascertained  by  a  jury,  the  jury  must 
do  so.  The  witness  is  not  permitted,  as  a 
general  rule,  to  draw  an  inference  and  testify 
that  to  the  court  or  jury.  It  is  his  duty  to 
state  the  facts  simply  as  they  occurred.  In¬ 
ferences  differ  from  presumptions. 

INFERIOR.  One  who  in  relation  to 
another  has  less  power  and  is  below  him  ;  one 
who  is  bound  to  obey  another.  He  who 
makes  the  law  is  the  superior ;  he  who  is 
bound  to  obey  it,  the  inferior.  1  Bouvier, 
Inst.  n.  8. 

INFERIOR  COURTS.  An  inferior 
court  is  a  court  of  special  and  limited  juris¬ 
diction,  and  it  must  appear  on  the  face  of  its 
proceedings  that  it  has  jurisdiction,  and  that 
the  parties  were  subjected  to  its  jurisdiction 
by  proper  process,'  or  its  proceedings  will  be 
void.  Cooley,  Const.  Lim.  508.  Another  dis¬ 
tinction  between  superior  and  inferior  courts 
is :  in  the  latter  case,  a  want  of  jurisdiction 
may  be  shown  even  in  opposition  to  the 
recitals  contained  in  the  record  ;  id.  509  ;  cit¬ 
ing  5  N.  Y.  497,  431  ;  26  Conn.  273  ;  this  is 
the  general  rule,  though  there  are  apparent 
exceptions  of  those  cases  where  the  jurisdic¬ 
tion  may  be  said  to  depend  upon  the  ex¬ 
istence  of  a  certain  state  of  facts,  which  must 
be  passed  upon  by  the  courts  themselves,  and 
in  respect  to  which  the  decision  of  the  court 
once  rendered,  if  there  was  any  evidence 
whatever  on  which  to  base  it,  must  be  held 
final  and  conclusive  in  all  collateral  inquiries 
notwithstanding  it  may  have  erred  in  its  con¬ 
clusions  ;  Cooley,  Const.  Lim.  509  ;  citing  1 
B.  &  B.  432;  Freem.  Judg.  §  523  ^10 
AVisc.  16;  16  Mich.  225. 

INFICIATIO  (Lat.).  m  Civil  Law. 

Denial.  Denial  of  fact  alleged  by  plaintiff, _ 

especially,  a  denial  of  debt  or  deposit.  Voc. 
Jur.  Utr. ;  Calvinus,  Lex. 

INFIDEL.  One  who  does  not  believe  in 
the  existence  of  a  God  who  will  reward  or 
punish  in  this  world  or  that  which  is  to  come. 
A\  illes,  550.  One  who  professes  no  religion 
that  can  bind  his  conscience  to  speak  ^tlie 
truth.  1  Greenl.  Ev.  §  368. 

i-H1'8  If™  kas  been  very  indefinitely  ap¬ 
plied.  Under  the  name  of  infidel,  Lord  Coke 

Z?l>rrCS  an<1  heathens  i  Co.  2d  Inst, 
i  o.  3d  Inst.  165 ;  and  Hawkins  includes 


among  infidels  such  as  do  not  believe  either 
in  the  Old  or  New  Testament ;  Hawk.  PL 
Cr.  b.  2,  c.  46,  s.  148. 

The  objection  to  the  competency  of  wit¬ 
nesses  who  have  no  religious  belief  is  removed 
in  England  and  in  most  of  the  United  States 
by  statutory  enactments ;  1  A\  hart.  Ev. 

§  395. 

It  has  been  held  that  at  common  law  it  is 
only  requisite  that  the  witness  should  believe 
in  the  existence  of  a  God  who  will  punish  and 
reward  according  to  desert;  1  Atk.  21;  2 
Cow.  431,  433,  n. ;  5  Mas.  18;  13  Vt.  362; 
26  Penn.  274  ;  that  it  is  sufficient  if  the  pun¬ 
ishment  is  to  be  in  this  world  ;  14  Mass.  184  ; 

4  Jones,  No.  C.  25;  contra,  7  Conn.  66. 
And  see  17  Wend.  460;  2  AW  &  S.  262;  10 
Ohio,  121.  A  witness’s  belief  is  to  be  pre¬ 
sumed  till  the  contrary  appear ;  2  Dutch. 
463,  601  ;  and  his  disbelief  must  be  shown  by 
declarations  made  previously,  and  cannot  be 
inquired  into  by  examination  of  the  witness 
himself;  1  Greenl.  Ev.  §  370,  n.  ;  17  Me. 
157;  14  Vt.  535.  See  17  Ill.  541. 

INFIHT  (Sax.).  An  assault  upon  an  in¬ 
habitant  of  same  dwelling.  Gloss.  Anc.  Inst. 
&  Laws  of  Eng. 

INFIRM.  AVeak,  feeble. 

When  a  witness  is  infirm  to  an  extent  likely 
to  destroy  hisTife,  or  to  prevent  his  attendance 
at  the  trial,  his  testimony  de  bene  esse  may 
be  taken  at  any  age.  1  P.  AA' ms.  117.  See 
Aged  AVitness;  Going  Witness. 

INFORMATIVE.  Weakening.  Web¬ 
ster,  Diet.  Tending  to  weaken  or  render  in¬ 
firm;  disprobabilizing.  3  Benth.  Jud.  Ev. 
13,  14.  Exculpatory  is  used  by  some  authors 
as  synonymous.  See  Wills,  Circ.  Ev.  1 20  et 
seq.;  Best,  Pres.  §  217  et  seq. 

INFORMATION.  In  French  Law. 

The  jict  or  instrument  which  contains  the 
depositions  of  witnesses  against  the  accused. 
Pothier,  Proc.  Civ.  sect.  2,  art.  5. 

Au  Practice.  A  complaint  or  accusation 
exhibited  against  a  person  for  some  criminal 
offence.  4  Bla.  Com.  308. 

An  accusation  in  the  nature  of  an  indict¬ 
ment,  from  which  it  differs  only  in  being  pre¬ 
sented  by  a  competent  public  officer  on  his 
oath  of  office,  instead  of  a  grand  jury  on  their 
oath.  1  Bish.  Cr.  Proc.  §  141. 

Ik  differs  in  no  respect  from  an  indictment  in 
its  form  and  substance,  except  that  it  is  filed  at 
the  mere  discretion  of  the  proper  law  officer  of 
the  government,  ex  officio,  without  the  interven¬ 
tion  of  a  grand  jury  ;  4  Bla.  Com.  308.  The  pro¬ 
cess  has  not  been  formally  put  in  motion  by  con¬ 
gress  for  misdemeanors,  but  is  common  in  civil 
prosecutions  for  penalties  and  forfeitures ;  3 
Story,  Const.  659.  The  information  is  usually 
made  upon  knowledge  given  by  some  other  per¬ 
son  than  the  officer  called  the  relator.  “  It.  comes 
from  the  common  law  without  the  aid  of  statutes ; 

5  Mod.  459;  it  is  a  concurrent  remedy  with  in¬ 
dictment  for  all  misdemeanors  except  misprision 
of  treason,  but  not  permissible  in  anv  felony.” 
Bish.  Cr.  Pr.  §  14 ;  5  Mass.  257  :  9  Leigh,  665. 

Under  United  States  laws;  informations  aro 
resorted  to  for  illegal  exportathm  of  goods ;  1 
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Gall.  3 
and  a 
an 


;  incases  ofsmuggHng;  i  Mas. 

libel  tor  seizure  is  in  the 
information ;  3  Wash. 


infra  corpus  COMITATUS 


482; 
nature  of 
i  o  v y asn.  C.  C.  4G4  •  i 

}yiloat;  9;  .?  *?•  881\  The  provisions  of  the 
U.  S.  constitution  which  provide  that  no  per¬ 
son  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  present¬ 
ment,  etc.  of  a  grand  jury,  have  been  held  to 
apply  only  to  the  proceedings  in  the  federal 
courts;  24  Ala.  672;  8  Vt.  57. 

An  information  is  sufficiently  formal  if  it 
follows  the  words  of  the  statute ;  9  Wheat. 
381 ;  14  Conn.  487 ;  but  enough  must  appear 
to  show  whether  it  is  found  under  the  statute 
or  at  common  law ;  3  Day,  103.  It  must, 
however,  allege  the  offence  with  sufficient 
fulness  and  accuracy  ;  10  Ind.  404  ;  and  must 
show  all  the  facts  demanding  a  forfeiture,  as 
in  a  penal  action,  when  it  is  to  recover  a 
penalty  ;  4  Mass.  462  ;  10  Conn.  461.  Where 
it  is  for  a  first  offence,  the  fact  need  not  be 
stated ;  9  Conn.  560 ;  otherwise,  where  it  is 
for  a  second  or  subsequent  offence  for  which 
an  additional  penalty  is  provided ;  2  Mete. 
Mass.  408.  It  cannot  be  amended  by  adding 
charges ;  1  Dana,  466  ;  contra ,  that  it  can  be 
amended  before  trial;  12  Conn.  101;  38 
N.  II.  314;  1  Salk.  471.  It  must  be  signed 
the  officer  before  filing;  15  Kan.  404; 


by  _  . 

but  not  necessarily  in  Texas ;  1  Tex.  App. 
664.  In  England,  a  verification  was  not  re¬ 
quired  ;  but  it  is  usually  otherwise  by  statute 
in  America  ;  4  Ind.  524  ;  1  McArth.  466. 

A  part  of  the  defendants  may  be  acquitted 
and  a  part  convicted ;  1  Root,  226  ;  and  a 


conviction  may  be  ot  the  whole  or  a  part  ot 
the  offence  charged;  4  Mass.  137.  In  some 
states  it  is  a  proceeding  by  the  state  officer, 
filed  at  his  own  discretion;  9  JN.  li.  468;  o 
Ind.  281  ;  4  Wise.  567 ;  in  others,  leave  of 
court  may  be  granted  to  any  relator  to 
the  state  officer’s  name,  upon  cause  shown  ,  7 
Halst  84;  2  Dali.  112;  1  M’Gord,  35,  52. 
In  England,  the  right  to  make  « 
was  in  the  attorney  general,  who  acted  w.^ 

out  the  interference  of  t  u‘  proceeded 

90ft 9  In  former  times  the  offic  P 

upon' any  application,  as  of  Amprol 

285,  but  by  an  act  passed 'L't otafted 
vided  that  leave  ot  cou  q,  190.  It  is 
and  security  entered  ;  set.  >  of  court  ;s 

said  to  be  doubtful  w  ie  ^  pr.  §144. 

necessary  in  this  country ;  1 

INFORMATION  °f ,  prosecut- 

A  proceeding 


intruders  upon 
Gen.  Stat.  c. 


141;  3 


ing  officer  against  i 
domain.  See  Muss 
Pick.  224  ;  6  58g,  the  NATURE 

INFORMATION  IN  proceeding 

OF  A  QUO  WARRANTO  R  ^  ^ 

against  the  usurper  ot  a  tra 

SeeQpoWARRAM  •  suM  (Lat.). 

INFORMATUS  °informed:  a  formal 

In  Practice.  .  1  a«\  ut  up0n  recoi 

answer  made  m  c  J  nothing  to  say  in 

an  attorney  ;vhen  he  Reg 

defence  of  his  client,  o  ) 


372. 


prefer^  an^?R‘f  A  perSOn  who  infoi™s  or 

he  Aspects Tt?10"  -T?St  an°ther’  wll0m 

,.a_P  * ie  vl°lation  of  some  penal 


statute. 

When 


the 


informer  is  entitled  to  the 

vk  tio/nT  PU  m  t  l(i  PCnalt^  uP°n  th®  con- 

new  lan  °ffend?7  he  is  or  is  I10t  a  com¬ 
petent  witness,  according  as  the  statute  ereat- 


so; 


Mass. 

INFORTIATUM  (Lat.).  In  Civil  Law. 

1  he  second  part  of  the  Digest  or  Pandects  of 
Justinian.  See  Digest. 

This  part,  which  commences  with  the  third 
title  of  the  twenty-fourth  book  and  ends  with 
the  thirty-eighth  book,  was  thus  called  because 
it  was  the  middle  part,  which,  it  was  said,  was 
supported  and  fortified  by  the  two  others.  Some 
have  supposed  that  this  name  was  given  to  it 
because  it  treats  of  successions,  substitutions, 
and  other  important  matters,  and,  being  more 
used  than  the  others,  produced  greater  fees  to 
the  lawyers. 


INFRA  (Lat.).  Below,  under,  beneath, 
underneath.  The  opposite  of  supra ,  above. 
Thus,  we  say,  primo  gradu  est — supra,  pater, 
mater ,  infra,  JiliuSj  jilia :  in  the  first  degree 
of  kindred  in  the  ascending  line,  above  is  the 
father  and  the  mother,  below,  in  the  descend¬ 
ing  line,  son  and  daughter.  Inst.  3.  6.  1. 

Jn  another  sense,  this  word  signifies  within : 
as,  infra  corpus  civitatis ,  within  the  body  of 
the  county ;  infra  preesidia ,  within  the  guards. 
So  of  time,  during :  infra  furorem ,  during 
the  madness.  This  use  is  not  classical.  ^  The 
sole  instance  of  the  word  in  this  sense  in  the 
Code,  infra  anni  spatium,  Code,  b.  5,  tit.  9, 
S  2,  is  corrected  to  intra  anni  spatium,  m  the 
edition  of  the  Corpus  Jur.  Civ.  of  1833  at 
Leipsic.  The  use  of  infra  for  intra.  seems  to 
have  sprung  up  among  the  barbarians  after 
the  fall  of  the  Roman  empire.  In  Italian, 
the  preposition  fra,  which  is  a  corruption  of 
infra,  is  used  in  the  sense  of  intra.  Bonetti, 
Ital.  Diet. 

INFRA  iETATEM  (Lat.).  Within  or 
under  age. 

INFRA  ANNUM  LUCTUS  (Lat.). 
Within  the  year  of  grief  or  mourning,  i 
Bk  Com  457 ;  Cod.  5.  9.  2.  But  intra  anm 

sra?5u!rs:  ■£/■<&  »” 

1S33,  Lojpsic.  wMaStte! 

-ir  >  Beck,  Med. 

Jur.  612.  r  4.  \  Within  her 

INFRA  BSAJWlJ *fure  „  well  as 
arms.  Used  ol  a  »  017.  Also,  inter 

de  facto.  Co.  2d  '  ^  h.  '  jt  Was  jn  this 
brachia.  Bra<^°"’c<ouid  only  have  an  appeal 
sense  that  a  wom-  and  inter  brachia  sua. 

& PP-  332’ 335*  TTetn  n 

,  ,  INFRA  CORPUS  COMITATUS  (Lat.). 

d  bv  INFRA  .  he  county. 

Within  the  body  have  jurisdiction 

The  common-law  com 
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infra  corpus  comitatus:  the  admiralty,  on 
the  contrary,  has  no  such  jurisdiction,  unless, 
indeed,  the  tide-water  may  extend  within 
such  county.  5  How.  441,  451.  See  Ad¬ 
miralty  ;  Fauces  Terr/e. 

INFRA  DIGNITATEM  CURI^I  (Lat.). 

Below  the  dignity  of  the  court.  Example : 
in  equity  a  demurrer  will  lie  to  a  bill  on  the 
ground  of  the  triviality  of  the  matter  in  dis¬ 
pute,  as  being  below  the  dignity  of  the  court. 
See  4  Johns.  Ch.  183  ;  4  Paige,  Ch.  364 ;  4 
Bouvier,  Inst.  n.  4237. 

INFRA  HOSPITIUM  (Lat.).  Within 
the  inn.  When  once  a  traveller's  baggage 
comes  infra  hospitium ,  that  is,  in  the  care 
and  under  the  charge  of  the  innkeeper,  it  is 
at  his  risk.  See  1  Co.  32;  14  Johns.  175; 
21  Wend.  282;  25  id.  642;  8  N.  H.  408;  1 
Smith,  Lead.  Cas.  47 ;  9  Pick.  280 ;  7  Cush. 
417;  1  Ad.  &  E.  522  ;  3  Nev.  &  M.  576  ;  2 
Kent,  593  ;  Story,  Bailm.  §  478;  1  Parsons, 
Contr.  631,  notes.  See  Guest  ;  Innkeeper. 

INFRA  PRiESIDIA  (Lat.  within  the 
walls).  A  term  used  in  relation  to  prizes,  to 
signify  that  they  have  been  brought  com¬ 
pletely  in  the  power  of  the  captors  ;  that  is, 
within  the  towns,  camps,  ports,  or  fleet  of  the 
captors.  Formerly  the  rule  was,  and  perhaps 
still  in  some  countries  is,  that  the  act  of  bring¬ 
ing  a  prize  infra  prcesidia  changed  the  pro¬ 
perty;  but  the  rule  now  established  is  that 
there  must  be  a  sentence  of  condemnation  to 
effect  this  purpose.  1  C.  Rob.  134;  1  Kent, 
104;  Chitty,  Law  of  Nat.  98;  Abbott, 
Shipp.  14  ;  Hugo,  Droit  llomain,  §  90. 

INFRACTION  (Lat.  inf  ran go ,  to  break 
in  upon).  The  breach  of  a  law  or  agreement ; 
the  violation  of  a  compact.  In  the  French 
law  this  is  the  generic  expression  to  designate 
all  actions  which  are  punishable  by  the  Code 
of  France. 

INFRINGEMENT.  In  Patent  Law. 

A  word  used  to  denote  the  act  of  trespassing 
upon  the  incorporeal  right  secured  by  a  paS 
ent  or  copyright.  Any  person  who,  without 
legal  permission,  shall  make,  use,  or  sell  to 
another  to  be  used,  the  thing  which  is  the 
subject-matter  of  any  existing  patent,  is 
guilty  of  an  infringement,  for  which  damages 
may  be  recovered  at  law  by  an  action  on  the 
case,  or  which  may  be  remedied  by  a  bill  in 
equity  for  an  injunction  and  an  account.  The 
subject  is  discussed  in  the  articles  Patents, 
Copyright,  Trade-Marks. 

INFUSION.  In  Medical  Jurispru¬ 
dence.  A  pharmaceutical  operation,  which 
consists  in  pouring  a  hot  or  cold  fluid  upon  a 
substance  whose  medical  properties  it  is  de¬ 
sired  to  extract.  The  product  of  this  opera¬ 
tion. 

Although  infusion  differs  from  decoction,  they 
are  said  to  be  ejusdem  generis  ;  and  in  the  ease 
of  an  indictment  which  charged  the  prisoner 
with  giving  a  decoction,  and  the  evidence  was 
that  he  had  given  an  infusion,  the  difference  was 
held  to  be  immaterial.  3  Campb.  74. 


INGENIUM  (Lat.  of  middle  ages).  A 
net  or  hook,  Du  Cange  ;  hence,  probably,  the 
meaning  given  by  Spelman  of  artifice,  fraud 
(ingin).  A  machine,  Spelman  Gloss.,  espe¬ 
cially  for  warlike  purposes;  also,  for  naviga¬ 
tion  of  a  ship.  Du  Cange. 

IN  GENU  I  (Lat.).  In  Civil  Law. 

Those  freemen  who  were  born  free.  Yicat, 
Vocab. 


They  were  a  class  of  freemen,  distinguished 
from  those  who,  born  slaves,  bad  afterwards 
legally  obtained  their  freedom  :  the  latter  were 
called,  at  various  periods,  sometimes  liberti , 
sometimes  libertini.  An  unjust  or  illegal  servi¬ 
tude  did  not  prevent  a  man  from  being  ingenious. 

INGRESS,  EGRESS,  AND  RE¬ 
GRESS.  These  words  are  frequently  used 
in  leases  to  express  the  right  of  the  lessee  to 
enter,  go  upon,  and  return  from  the  lands  in 
question. 

INGRESSU  (Lat.).  An  ancient  writ  of 
entry,  by  which  the  plaintiff  or  complainant 
sought  an  entry  into  his  lands.  Abolished  in 
1833.  Tech.  Diet. 

INGROSSING.  In  Practice.  The  act 

of  copying  from  a  rough  draft  a  writing  in 
order  that  it  may  be  executed  :  as  injirossin«r 
a  deed. 


INHABITANT  (Lat.  in,  in,  Jiabeo ,  to 
dwell).  One  who  has  his  domicil  in  a  place ; 
one  who  has  an  actual  fixed  residence  in  a 
place. 

A  mere  intention  to  remove  to  a  place  will 
not  make  a  man  an  inhabitant  of  such  place, 
although,  as  a  sign  of  such  intention,  he  may 
have  sent  his  wife  and  children  to  reside  there ; 
lAshm.  126.  Nor  will  his  intention  to  quit 
his  residence,  unless  consummated,  deprive 
him  of  his  right  as  an  inhabitant ;  1  Dali. 
153;  id.  480.  See  10  Yes.  339  ;  14  Viner, 
Abr.  420 ;  1  Phill.  Ev. ;  Mass.  Gen.  Stat.  51  ; 

rz  7  •  GorP*  821 5  Anal,  des  Pand.  de  Pothier, 
Uabitans;  Pothier,  Pand.  150,  t.  1,  s.  2;  6 
Ad.  &  E.  153.  1 

“The  words  ‘inhabitant/  ‘citizen/  and 
resident’  as  employed  in  different  constitu¬ 
tions  to  define  the  qualifications  of  electors, 
mean  substantially  the  same  thing ;  and  one  is 
an  inhabitant,  resident,  or  citizen  at  the  place 
where  he  has  his  domicil  or  home.”  Cooley, 
Const.  Lim.  755  and  note.  But  the  terms 

resident  ’  and  44  inhabitant”  have  also  been 
held  not  synonymous,  the  latter  implying  a 
more  fixed  and  permanent  abode  than  the 
former,  and  importing  privileges  and  duties  to 
winch  a  mere  resident  would  not  be  subject; 
f0?11- 197  ’  5  Sandf-  44;  1  Daly,  531; 

1  Suldf-  ?97.2  GraJr>  484  ;  28  N.  J/L.  517. 

lhe  inhabitants  of  the  United  States  are 
native  or  foreign  born.  The  natives  consist, 
frst,  of  white  persons,  and  these  are  all  citi¬ 
zens  of  the  United  States,  unless  they  have 
lost  that  right ;  second ,  of  the  aborigines,  and 
these  are  not,  in  general,  citizens  of  the  United 
otates,  nor  do  they  possess  any  political  power ; 
third ,  of  negroes,  or  descendants  of  the  Afri¬ 
can  race;  fourth ,  of  the  children  of  foreign 


INHERENT  POWER 

ambassadors,  who  are  citizens  or  subjects  as 
their  fathers  are  or  were  at  the  time  if  the? 

Inhabitants  born  out  of  the  jurisdiction  of 
the  United  States  first,  children  of  citi¬ 
zens  of  the  United  States,  or  of  persons  who 
have  been  such 


is  called 


.  -  persons  who 

— ,  they  are  citizens  of  the 
United  States,  provided  the  father  of  such 
children  shall  have  resided  within  the  same- 
Act  of  Congress  of  April  14,  1802,  §  4 ;  second, \ 
persons  who  were  in  the  country  at  the  time  tates. 
of  the  adoption  of  the  constitution ;  these 
have  all  the  rights  of  citizens  ;  third ,  person 
who  have  become  naturalized  under  the  laws 
of  any  state  before  the  passage  of  any  law  on 
the  subject  of  naturalization  by  congress,  or  son 
who  have  become  naturalized  underlie  acts 
of  congress,  are  citizens  of  the  United  States, 
and  entitled  to  vote  for  all  officers  who  are 
elected  by  citizens,  and  to  hold  any  office  ex¬ 
cept  those  of  president  and  vice-president  of 
the  United  States;  fourth ,  children  of  natu¬ 
ralized  citizens,  who  were  under  the  age  of 
twenty-one  years  at  the  time  of  their  parents’ 
being  so  naturalized,  or  admitted  to  the  rights 
of  citizenship,  are,  if  then  dwelling  in  the 
United  States,  considered  as  citizens  of  the 
United  States,  and  entitled  to  the  same  rights 
as  their  respective  fathers ;  fifth,  persons  who 
resided  in  a  territory  which  was  annexed  to 
the  United  States  by  treaty,  and  the  territory 
became  a  state ;  as,  for  example,  a  person 
who,  born  in  France,  moved  to  Louisiana  in 
1806,  and  settled  there,  and  remained  in  the 
territory  until  it  was  admitted  as  a  state,  it 
was  held  that,  although  not  naturalized  under 
the  acts  of  congress,  he  was  a  citizen  of  the 
United  States ;  Desbois’  case,  2  Mart.  La.  1 85 , 
sixth,  aliens  or  foreigners,  who  have  never 
been  naturalized,  and  these  are  no 
of  the  United  States,  nor  entitled  to  any  poll- 
tied  rights  whatever.  Property  conveyed  » 
the  inhabitants  of  a  town  as  a  body  P° 
and  corporate  vests  in  the  town  as  a  corpora 
tion :  45  N.  H.  87.  See  Alien  ,  Citizen  , 
Domicil;  Naturalization 


tnweRENT  POWER.  An  authority 
INHERE Wi.  derived  from  un¬ 

possessed  without  Its  “fruity  of  doing  a 
other.  A  right,  ability,  ^  ability,  or 

thing,  without  receiving  that  right,  a  , 

facuTty  from  another. 

INHERITABLE  BLOOD-  ^  °°rs0„  in 

ancestor  which,  whi  e  ^  will  also  give 

whose  veins  it  flows  a  l-e  ;neident  to 

him  the  legal  rights  of  inhtriu^  ^ 

that  relationship.  ,®,.)riveno  title  through 

255.  Descendants  can  derive  n.tobie 

a  person  whose  bloo  attainted  anil  aliens, 

in  England,  are  n  this  country  ; 

But  attainder  is  not  known  ^  uill.  R.  P. 

id.  See  4  Kent,  413,  4~* , 

148  ;  2  id.  19°-  A  perpetuity  in  lands 

INHERITANCE.  .  P  rj  ht  to  succeed 

to  a  man  and  his  beirs ,  w]l0  dies  intestate, 
to  the  estate  of  aJJC  tcrm  is  applied  to  lan  s. 
Dig.  50.  16.  24.  I11C 


The  property  which  is  inherited 
an  inheritance.  tea 

inheritance  includes  not  only 
ands  and  tenements  which  have  been  acquired 
by  descent,  but  every  fee-simple  or  K 

be ‘iaid  VT  has  a.C<}uired  by  purchase  may 
nnj>  d  °  ,b(?  an  inVltance,  because  the 
purchiuser  s  hem  may  inherit  it;  Littleton,  S 

9.  I  his  would  now  be  called  an  estate  of 
inheritance;  1  Steph.  Com.  231.  See  Es- 


In  Civil  Law.  The  succession  to  all  the 
rights  ot  the  deceased.  It  is  of  two  kinds: 
that  which  arises  by  testament,  when  the  tes¬ 
tator  gives  his  succession  to  a  particular  per¬ 
son  ;  and  that  which  arises  by  operation  of 
law,  which  is  called 


of 

-  -  succession  ab  intestcit. 

Heineeeius,  Lee.  El.  §§  484,  485. 

INHERITANCE  ACT.  The  English 
statute  of  3  &  4  Will.  IV.  c.  106,  regulating 
the  law  of  inheritance.  2  Chitty,  Stat.  575  ; 

2  Bla.  Com.  37;  1  Steph.  Com.  388-434. 

INHIBITION.  In  Civil  Law.  A  pro¬ 
hibition  which  the  law  makes  or  a  judge  or¬ 
dains  to  an  individual.  Halifax,  Anal.  p.  126. 

In  English  Law.  The  name  of  a  writ 
which  forbids  a  judge  from  further  proceeding 
in  a  cause  depending  before  him  :  it  is  in  the 
nature  of  a  prohibition.  Termes  de  la  Ley ; 
Fitzh.  N.  B.  39.  Also  a  writ  issuing  out  of 
a  higher  court  Christian  to  a  lower  and  infe¬ 
rior, ^upon  an  appeal;  2  Burn,  Ec.  L.  339. 
In  the  o-overnment  of  the  Protestant  Episco¬ 
pal  church,  a  bishop  can  inhibit  a  clergyman 
ot  his  diocese  from  performing  clerical  lunc- 

11  In  Scotch  Law.  A  personal  prohibition 
which  passes  by  letters  under  the  signet,  pro¬ 
hibiting  the  party  inhibited  to  contract*) 

Erskine,  Pr.  b.  2,  tit.  u.  s.  a 

INHIBITION  AGAINST  A  WIFE. 

1  L  u  t  ,™  A  writ  ill  the  sovereign’s 
!„  Scotch  Law^  protibits  all 

8kmiTIAL(fromLat.  initium,  beginning). 

bJSS  paced  at  ‘ 

ster.  Thus,  the  initials  ot  a  ma .  w  for 

the  first  letters  of  his  ’arae  or  ini- 

George  Washington.  Cow.  463  ;  1 

tial  is  not  recognized  bv  law ,  4  Wtttts, 

Hill,  N.  Y.  102;  ,14  H.  561 ;  8  Tex. 

329;  26  Vt.  599  >  art0D)  Am.  Cr;  Law, 
376  ;  14  id.  402;  In  an  indictment 

68.  But  see  1  Ph*.  388.  ^  „T  T 

for  forgery,  an  mstru^  ^  ^  f)epn  made  with 
per”  was  averred  T  er>  and  it  was 

intent  to  defrau  Signing  of  mi- 

held  food;  1  £  ”U-„nbi„  the  Statute  of 
tials  fs  go°d  "fig  'Moore,  219;  1  Campb. 
Frauds;  1*  J* 
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513  ;  2  Bingh.  n.  s.  780  ;  2  Mood.  &  II.  221  ; 
Addison,  Contr.  46,  n.  ;  1  Denio,  471.  But 
see  Erskine,  Inst.  3.  2.  8.  When  in  a  will 
the  legatee  is  described  by  the  initials  of  his 
name  only,  parol  evidence  may  be  given  to 
prove  his  identity  ;  3  Ves.  148. 

A  ballot  which  contains  only  the  initials  of 
the  Christian  name  of  a  candidate  for  elec¬ 
tion,  ought  to  I)e  sufficient,  as  it  designates 
the  person  voted  for  with  the  same  certainty 
which  is  commonly  met  with  in  contracts; 
Cooley,  Const,  him.  766  ;  citing,  8  Cow.  102. 
But  in  38  Me.  559,  it  was  held  that  votes 
could  not  be  counted  for  a  person  of  a  differ¬ 
ent  name  from  that  expressed  in  the  ballot, 
though  the  only  difference  was  in  the  initial  of 
the  middle  name.  Also,  a  ballot  for  “  J.  A. 
Dyer,”  cannot  be  counted  for  “James  A. 
Dyer 1  Dougl.  Mich.  65  ;  but  see  16  Mich. 
283,  where  this  ruling  was  said  to  be  erro¬ 
neous  in  principle.  In  4  Wise.  429,  votes  for 
“M.  D.  Carpenter,”  “  D.  M.  Carpenter,” 
and  “  M.  T.  Carpenter,”  were  counted  for 
“Mathew  H.  Carpenter.” 

INITIALIA  TESTIMONII  (Lat.).  In 
Scotch  Law.  A  preliminary  examination 
of  a  witness  to  ascertain  what  disposition  he 
bears  towards  the  parties — whether  he  has 
been  prompted  what  to  say,  whether  he  has 
received  a  bribe,  and  the  like.  It  resembles 
in  some  respects  an  examination  on  voir  dire 
in  English  practice. 

INITIATE.  Commenced. 

A  husband  was,  in  feudal  law,  6aid  to  be  ten¬ 
ant  by  the  curtesy  initiate  when  a  child  who 
might  inherit  was  born  to  his  wife,  because  he 
then  first  had  an  inchoate  right  as  tenant  by  the 
curtesy,  and  did  homage  to  the  lord  as  one  of 
the  pares  enrtis  (peers  of  the  court)  ;  whence 
curtesy.  This  right  became  consummated  on 
the  death  of  the  wife  before  the  husband.  See 
2  Bla.  Com.  127 ;  1  Steph.  Com.  247. 

INITIATIVE.  In  French  Law.  The 

name  given  to  the  important  prerogative  con¬ 
ferred  by  the  charte  constitutionnelle ,  art.  16, 
on  the  late  king  to  propose  through  his  min¬ 
isters  projects  of  laws.  1  Toullier,  n.  39. 
See  Veto. 

INJUNCTION.  A  prohibitory  writ,  is¬ 
sued  by  the  authority  of,  and  generally  under 
the  seal  of,  a  court  of  equity,  to  restrain  one 
or  more  of  the  defendants  or  parties,  or  quasi 
parties,  to  a  suit  or  proceeding  in  equity,  from 
doing,  or  from  permitting  his  servants  or 
others  who  are  under  his  control  to  do,  an  act 
which  is  deemed  to  be  unjust  or  inequitable 
so  far  as  regards  the  rights  of  some  other 
party  or  parties  to  such  suit  or  proceedings  in 
equity.  Eden,  Inj.  c.  1;  Jeremy,  Eq.  Jur. 
b.  3,  c.  2,  §  1  ;  Story,  Eq.  Jur.  §  861  ;  Wil¬ 
lard,  Eq.  Jur.  341 ;  2  Green,  Ch.  136 ;  1 
Madd.  126. 

The  Interdict  of  the  Roman  law  resembles,  in 
many  respects,  our  injunction.  It  was  used  in 
three  distinct  but  cognate  senses.  1.  It  was  ap¬ 
plied  to  signify  the  edicts  made  by  the  prretor, 
declaratory  of  his  intention  to  give  a  remedy  in 
certain  cases,  chielly  to  preserve  or  to  restore 


possession;  this  interdict  was  called  edictal : 
edictale ,  quod  preetoriis  edictis  proponitur,  ut 
sciaiit  otnncs  ed  forrnd  posse  implorari,  *j.  It 
was  used  to  signify  his  order  or  decree,  applying 
the  remedy  in  the  given  case  before  him,  and 
was  then  called  decretal  :  decretale,  quod  preetor 
re  natd  implorantibus  deer  evil.  It  is  this  which 
bears  a  strong  resemblance  to  the  injunction  of 
a  court  of  equity.  3.  It  was  used,  in  the  last 
place,  to  signify  the  very  remedy  sought  in  the 
suit  commenced  under  the  praetor’s  edict :  and 
thus  it  became  the  denomination  of  the  action 
itself.  Livingston  on  the  Batture  case,  5  Am. 
Law  Jour.  271 ;  2  Story,  Eq.  Jur.  §  865. 


Mandatory  injunctions  command  defend¬ 
ant  to  do  a  particular  thing.  Preventive, 
command  him  to  refrain  from  an  act.  The 
former  are  resorted  to  rarely  and  are  seldom 
allowed  before  a  final  hearing;  40  N.  Y. 
191;  68  Penn.  370  ;  10  Ves.  192;  20  Am. 
Dec.  389. 

Preliminary  or  interlocutory  injunctions 
are  used  to  restrain  the  party  enjoined  from 
doing  or  continuing  to  do  the  wrong  com¬ 
plained  of,  either  temporarily  or  during  the 
continuance  of  the  suit  or  proceeding  in 
equity  in  which  such  injunction  is  granted, 
and  before  the  rights  of  the  parties  have  been 
definitely  settled  by  the  decision  and  decree 
of  the  court  in  such  suit  or  proceeding. 

Final  or  perpetual  injunctions  are  awarded, 
or  directed  to  be  issued,  or  the  preliminary 
injunction  already  issued  is  made  final  or  per¬ 
petual,  by  the  final  decree  of  the  court,  or 
when  the  rights  of  the  parties  so  far  as  relates 
to  the  subject  of  the  injunction  are  finally 
adjudicated  and  disposed  of  by  the  decision 
and  the  order  or  decree  of  the  court ;  2 
Freem.  Ch.  106 ;  4  Johns.  Ch.  69 ;  3  Yerg. 
366  ;  1  Bibb,  184;  Kerr,  Inj.  *12. 


In  England,  injunctions  were  divided  into 
common  injunctions  and  special  injunctions; 
Eden,  Inj.  178,  n.  ;  Willard,  Eq.  Jur.  342;  Saxt. 
Ch.  504.  The  common  injunction  was  obtained 
of  course  when  the  defendant  in  the  suit  in  equity 
was  in  default  for  not  entering  his  appearance, 
or  for  not  putting  in  his  answer  to  the  com¬ 
plainant’s  bill  within  the  times  prescribed  by  the 
practice  of  the  court;  Eden,  Inj.  59-61,68-72, 
93,  n.  ;  Story,  Eq.  Jur.  §  892;  18  Ves.  523; 
Jeremy,  Eq.  Jur.  b.  3,  ch.  2,  §  1,  p.  339  ;  Gil¬ 
bert,  For.  Roman.  194  ;  Newby,  Ch.  Pr.  c.4,  §  7. 
Special  injunctions  were  founded  upon  the  oath 
oi  the  complainant,  or  other  evidence  of  the 
truth  of  the  charges  contained  in  his  bill  of 
complaint.  They  were  obtained  upon  a  special 
application  to  the  court  or  to  the  officer  of  the 
court  who  was  authorized  to  allow  the  issuing  of 
such  injunction,  and  usually  upon  notice  of 
such  application  given  to  the  party  whose  pro¬ 
ceedings  were  sought  to  be  enjoined :  Story,  Eq. 

TUr‘  Ln9o;  4  Eden’  IuL  78'  290 ;  J^emy,  Eq. 
Jur.  339,  341,  342  ;  3  Mer.  475  ;  18  Ves.  522,  523. 
By  the  Judicature  Act  of  1873,  no  proceeding  at 
anytime  pending  in  the  high  court  of  justice,  or 
before  the  court  of  appeal,  shall  be  restrained  by 
mj unction,  and  any  court  may  issue  injunctions 
of  all  kinds;  Moz.  &  W.  ;  Brown,  Diet.  In  the 
t  inted  States  courts  and  in  the  equity  courts  of 
most  of  the  states  of  the  Union,  the  English  prac¬ 
tice  of  granting  the  common  injunction  has  been 
discontinued  or  superseded,  either  by  statute  or 
by  rules  of  the  courts.  And  the  preliminary 
injunctions  are,  therefore,  all  special  injunctions 


INJUNCTION 


in  the  courts  of  this  country  where  such  English 
practice  has  been  superseded.  ®UBn 

U'Ae,‘  r.,lie(i-  ,  The  injunction  is  used  in  a 
proat  variety  of  cases,  of  which  cases  the  fol¬ 
lowup  arc  some  of  the  most  common  •  to  stay 
proceedings  at  law  by  the  party  enjoined: 
Ldon,  Ity.  c.  2;  Story,  Eq.  Jur.  §8  51,  874-1 
877;  Jeremy,  Eq.  Jur.  338  et  sc<].;  Willard 
Eq.  Jur.  345  et  seq. ;  It.  M.  Charlt.  93;  6 
(iill&J.  122;  1  Sunin.  89;  4  Johns.  Ch 
17;  23  How.  500;  27  Conn.  579;  4  Jones 
Eq.  32;  5  It.  I.  171;  23  Ga.  139;  see  I 
Beasl.  223;  13  Cal.  59G;  20  Tex.  G61 ;  35 
Miss.  77  ;  to  restrain  the  transfer  of  stocks, 
of  promissory  notes,  bills  of  exchange,  and 
other  evidences  of  debt;  Eden,  Jnj.  c.  14; 
Story,  Eq.  Jur.  §§  906,  907,  955:  2  Ves. 
445;  1  Russ.  412;  4  id.  550;  2  Swanst.  180; 
2  Vern.  122;  3  Brown,  Ch.  47G;  9  Wheat. 
738  ;  4  Jones,  Eq.  257  ;  to  restrain  the  trans¬ 
fer  of  the  title  to  property;  l  Beasl.  252;  14 
Md.  69;  7  Iowa,  33;  6  Gray,  562;  or  the 

?arting  with  the  possession  of  such  property ; 
Sden,  Inj.  c.  14  ;  Story,  Eq.  Jur.  §§  953, 
954;  16  Ves.  267  ;  3  Y.  &  B.  168;  4  Cow. 
440;  6  Madd.  10;  to  restrain  the  party  en¬ 
joined  from  settingup  an  unequitable  defence 
in  a  suit  at  law  ;  Story,  Eq.  Jur.  §§  903,  904  ; 
Mitf.  Eq.  PI.  134,  135;  Eden,  Inj.  c.  16; 
Cooper,  Eq.  PI.  143;  to  restrain  the  infringe¬ 
ment  of  a  patent;  Eden,  Inj.  c.  12;  Story, 
Eq.  Jur.  §§  930,  934;  3  Mer.  624;  1  Vern. 
137;  1  Ves.  112  ;  8  id.  140  ;  3  P.  Wms.  355 ; 
2  Blatchf.  39 ;  4  Wash.  C.  C.  259,  514,  534 ; 
1  Paine,  441 ;  9  Johns.  507  ;  or  a  copyright, 
or  the  pirating  of  trademarks ;  Story,  Eq. 
Jur.  88  935-942  ;  6  Ves.  225;  1  Jac.  314, 
472;  i7  Ves.  424;  1  Hill,  N.  Y.  119;  2 
Bosw.  1 ;  to  prevent  the  removal  of  property ; 
3  Jones,  Eq.  253 ;  or  the  evidences  of  title 

to  property,  or  the  evidences  of  indebtedness, 
out  of  the  jurisdiction  of  the  court ;  to  restrain 
the  committing  of  waste;  2  Story,  Eq.  Jur.  § 
009«»c,.;  4  , : 

4  S'1 152?  4  Jones,  Eq.  1  74 ;  2  Iowa,  49( i  j 
32  Ala.  Vs.  723  ;  1  Mo  All.  271  i  to ,  p«ven* 

the  creation  or  tl.o  continuance  of  a  ,  ..ate 
nuisance:  12  Cush.  454;  28  Ga.  30,  11  Cal. 
104;  or 
noxious  to 
'  Eden,  Inj.  c.  11; 

Eq.  8S  874,  903,  etc.  ; 

361:  2  Wils.  Ch.  u 


!  ’  0f ^  jP'publhf 'nuisance*  particularly 


restrain  illegal'  aote  of  Wif  485 

,35  ;  to£rcven«  a  pu.Pf  a  ?nt  or  agree- 


I  t  V  V»*u  *■  I  *  . 

to  restrain  the  breach  of  a ■ 
ment;  i  D.  M.  &  G-  61 V. _ Mr  nendinc 


D.  M.&G;  blo7o;0pCrty  pendi 
to  restrain  the  aliena  ion  Kerr,  Inj  0 

a  suit  for  specific  perfon  inthe  disclo- 

434  ;  3  U.  J-  &  ^Communications,  papers, 
sure  of  confidents.  g  433  .  9  Hare,  2o5, 

andsecrets;  Kerr,  tU<;^ion  of  unpublished 
to  restrain  the  Pu 
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rM’.  !etterSI  C-tC-  ?  4  H*  L-  C.  867  ; 

’  i0,restm,n  men“her8  of  a  firm 


his  1  lowers  ;  *  ,  ,u  jiiuwjei  certain 

liens,  as  that  of  an  equitable  mortgagee,  or  of 
a  solicitor  upon  his  client’s  papers*;  T  Y.  &  C 
303  ;  7  1).  M.  &  G.  288;  to  restrain  com¬ 
panies  from  doing  illegal  acts,  either  as  against 
the  public,  or  third  parties,  or  the  members 
thereof;  13  Beav.  45;  Kerr,  Inj.  §  473. 

It  is  necessary  to  the  obtaining  an  injunc¬ 
tion,  as  to  other  equitable  relief,  that  there 
should  be  no  plain,  adequate,  and  complete 
remedy  at  law  ;  30  Barb.  549  ;  5  R.  I.  472 ; 
31  Penn.  387  ;  32  Ala.  n.  s.  723  ;  37  N.  H. 
254.  An  injunction  will  not  be  granted  while 
the  rights  between  the  parties  are  undeter¬ 
mined,  except  in  cases  where  material  and 
irreparable  injury  will  be  done;  3  Bosw.  607; 
1  Beasl.  247,  542;  15  Md.  22;  13  Cal.  156, 
190  :  10  id.  528  ;  6  Wise.  680;  1  Grant,  Cas. 
412;  16  Tex.  410;  28  Mo.  210;  but  where 
it  is  irreparable  and  of  a  nature  which  cannot 
be  compensated,  and  where  there  will  be  no 
adequate  remedy,  an  injunction  will  be  granted 
which  may  be  made  perpetual ;  39  N.  H.  182; 
12  Cush.  410;  27  Ga.  499;  1  McAll.  271. 

Injunctions  are  used  by  courts  ol  equity  in 
a  great  number  and  variety  ot  special  cases ; 
and  in  England  and  in  the  United  States  this 
writ  was  formerly  used  by  such  courts  as  the 
means  of  enforcing  their  decisions,  orders,  and 
decrees.  But  subsequent  statutes  have  in 
most  cases  given  to  courts  of  equity  the  power 
of  enforcing  their  decrees  by  the  ordinary 
process  of  execution  against  the  property  of 
the  party;  so  that  an  injunction  to  enforce 
the  performance  of  a  decree  is  now  seldom 

Injunctions  may  be  used  by  courts  of  ©quit) , 
in  tlie  United  States  as  well  as  in  England,  to 
restrain  the  commencement  or  the  continuance 
of  proceedings  in  foreign  courts,  upon  the 
same  principles  upon  which  they  are  used  t 
restrain  proceedings  at  law  in  courts  of  the 
same  state  or  country  where.  such  injunction 
is  granted,  the  jurisdiction  in  this  class . 
cases,  however,  being  purely  3 

Myl.  &  K.  104  ;  Story,  Eq.  Jur.  §899,  H 
Tni  8  103.  But  a  state  court  will  not  grant 
an^nj unction  to  stay  proceedings  at . law  pre¬ 
viously  commenced  in  one  of  the  U  nded i  St. 

courts.  But  it  is  otherwise  .^hen  the  state 

rf  Nor  will  a  United  Slat.'. 

injunction  to  stay  c'„r't,  except 

onsly  commenced I  .»  a  state  c  ^ 

where  such  lnjunc  ^nJJS  in  bankruptcy ; 

rlaw  relating  top  ■  g  340  Rev> 

Ira.  179;  1  tf  279  , r  ^  the 

Stat.  §  720 ;  I  |g  K  JE  §u  ;3  from  principles 
fTp^bto  eqoity  courts  of 


trustee  from  the  misuse  of 
Hare,  146  ;  to  protect  certain 


one 
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state  of  the  Union  will  not  grant  an  injunction 
to  stay  proceedings  previously  commenced  in 
a  court  of  a  sister  state,  where  the  courts  of 
such  sister  state  have  the  power  to  afford  the 
party  applying  for  the  injunction  the  equitable 
relief  to  which  he  is  entitled;  2  Paige,  Ch. 
401  ;  31  Barb.  3G4  ;  84  Ill.  20.  In  the  United 
States,  an  injunction  bill  is  generally  sworn  to 
by  the  complainant,  or  is  verified  by  the  oath 
of  some  other  person  who  is  cognizant  of  the 
facts  and  charges  contained  in  such  bill,  so  far 
at  least  as  relates  to  the  allegations  in  the 
bill  upon  which  the  claim  for  the  preliminary 
injunction  is  founded.  And  an  order  allowing 
such  injunction  is  thereupon  obtained  by  a 
special  application  to  the  court,  or  to  some 
officer  authorized  by  statute,  or  by  the  rules 
and  practice  of  the  court,  to  allow  the  injunc¬ 
tion,  either  with  or  without  notice  to  the  party 
enjoined,  and  with  or  without  security  to  such 
party,  as  the  law  or  the  rules  and  practice  of 
the  court  may  have  prescribed  in  particular 
classes  of  cases;  1  W.  &  M.  280. 

The  bill  must  disclose  a  primary  equity  in 
aid  of  which  this  secondary  remedy  is  asked  ; 
4  Jones,  Eq.  29;  28  Ga.  585;  14  La.  An. 
108;  1  Grant,  Cas.  412;  12  Mo.  315. 

An  injunction  upon  its  face  should  contain 
sufficient  to  apprise  the  party  enjoined  what 
lie  is  restrained  from  doing  or  from  permitting 
to  be  done  by  those  who  are  under  his  control, 
without  the  necessity  of  his  resorting  to  the 
complainant’s  bill  on  file  to  ascertain  what  he 
is  to  refrain  from  doing  or  from  permitting  to 
be  done  ;  10  Cal.  347.  And  where  a  prelimi¬ 
nary  injunction  is  wanted,  the  complainant’s 
bill  should  contain  a  proper  prayer  for  such 
process;  2  Edw.  Ch.  188;  4  Paige,  Ch.  229, 
444;  3  Sim.  273. 

The  remedy  of  the  party  injured  by  the 
violation  of  an  injunction  by  the  party  en¬ 
joined  is  by  an  application  to  the  court  to 
punish  the  party  enjoined  for  his  contempt  in 
disobeying  the  process  of  the  court.  See 
Contempt. 

INJURIA  ABSQUE  DAMNO  (Lat.). 
Wrong  without  damage.  Wrong  done  with¬ 
out  damage  or  loss  will  not  sustain  an  action. 
The  following  cases  illustrate  this  principle : 
6  Mod.  46,  47,  49  ;  1  Show.  64;  Willes, 
74,  note ;  1  Ld.  Raym.  940,  948  ;  2  B.  &  P. 
86;  5  Co.  72;  0  id.  113;  Bull.  N.  P.  120. 

INJURIOUS  WORDS.  In  Louisiana. 

Slander,  or  libellous  words.  La.  Civ.  Code, 
art.  3501. 

INJURY  (Lat.  in,  negative,  jus,  a  right). 
A  wrong  or  tort. 

Absolute  injuries  are  injuries  to  those 
rights  which  a  person  possesses  as  being  a 
member  of  society. 

Private  injuries  are  infringements  of  the 
private  or  civil  rights  belonging  to  individuals 
considered  as  individuals. 

Public  injuries  are  breaches  and  violations 
of  rights  and  duties  which  affect  the  whole 
community  as  a  community. 


Injuries  to  personal  property  are  the  unlaw- 
ful  taking  and  detention  thereof  fioin  the 
owner  ;  and  other  injuries  are  some  damage 
affecting  the  same  while  in  the  claimant’s  pos¬ 
session  "or  that  of  a  third  person,  or  injuries 
to  his  reversionary  interests. 

Injuries  to  real  property  are  ousters,  tres¬ 
passes,  nuisances,  waste,  subtraction  of  rent, 
disturbances  of  right  of  way,  and  the  like. 

Relative  injuries  are  injuries  to  those  rights 
which  a  person  possesses  in  relation  to  the 
person  who  is  immediately  affected  by  the 
wrongful  act  done. 

It  is  obvious  that  the  divisions  overlap  each 
other,  and  that  the  same  act  may  be,  for  ex¬ 
ample,  a  relative,  a  private,  and  a  public  injury 
at  once.  For  many  injuries  of  this  character  the 
offender  maybe  obliged  to  suffer  punishment  for 
the  public  wrong  and  to  recompense  the  sufferer 
for  the  particular  loss  which  he  has  sustained.  The 
distinction  is  more  commonly  marked  by  the  use 
of  the  terms  civil  injuries  to  denote  private  inju¬ 
ries,  and  of  crimes ,  misdemeanors ,  etc .  to  denote 
the  public  injury  done  :  though  not  always  ;  as, 
for  example,  in  case  of  a  public  nuisance  which 
may  be  al60  a  private  nuisance. 

Injuries  arise  in  three  ways :  jirst ,  by  non¬ 
feasance,  or  the  not  doing  what  was  a  legal 
obligation,  or  duty,  or  contract,  to  perforin  ; 
second ,  misfeasance,  or  the  performance  in  an 
improper  manner  of  an  act  which  it  was 
either  the  party’s  duty  or  his  contract  to  per¬ 
form  ;  third ,  malfeasance,  or  the  unjust  per¬ 
formance  of  some  act  which  the  party  had  no 
right  or  which  he  had  contracted  not  to  do. 

The  remedies  are  different  as  the  injury 
affects  private  individuals  or  the  public. 
When  the  injuries  affect  a  jirivate  right  and 
a  private  individual,  although  often  also  affect¬ 
ing  the  public,  there  are  three  descriptions  of 
remedies ;  jirst,  the  preventive,  such  as  de¬ 
fence,  resistance,  recaption,  abatement  of 
nuisance,  surety  of  the  peace,  injunction, 
etc. ;  second ,  remedies  for  compensation, 
which  may  be  by  arbitration,  suit,  action,  or 
summary  proceedings  before  a  justice  of  the 
peace;  third ,  proceedings  for  punishment,  as 
by  indictment,  or  summary  proceedings  before 
a  justice.  When  the  injury  is  such  as  to  afreet 
the  public ,  it  becomes  a  crime,  misdemeanor, 
or  offence,  and  the  party  may  be  punished  by 
indictment  or  summary  conviction  for  the 
public  injury,  and  by  civil  action  at  the  suit 
of  the  party  for  the  private  wrong.  But  in 
cases  ot  felony  the-  remedy  by  action  for  the 
private  injury  is  generally  suspended  until  the 
party  particularly  injured  has  fulfilled  his  duty 
to  the  public  by  prosecuting  the  offender  for 
the  public  crime;  and  in  cases  of  homicide 
the  remedy  is  merged  in  the  felony  ;  1  Chitty, 
Pr.  10;  Ayliffe,  Pand.  592. 

There  are  many  injuries  for  which  the  law 
affords  no  remedy.  In  general,  it  interferes 
only  when  there  has  been  a  visible  physical 
injury  inflicted,  while  it  leaves  almost  totally 
unprotected  the  whole  class  of  the  most  ma¬ 
lignant  mental  injuries  and  sufferings,  unless 
in  a  few  cases  where,  by  a  fiction,  it  supposes 
some  pecuniary  loss,  and  sometimes  affords 
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compensation  to  woundedfeelingZ  A  parent 
for  example,  cannot  sue,  in  that  character 
for  an  injury  inflicted  on  his  child,  and  when 
his  own  domestic  happiness  has  been  destroyed 
unless  the  fact  will  sustain  the  allegation  that 
the  daughter  was  the  servant  of  her  father 
and  that  by  reason  of  such  seduction  he  lS 
the  benefit  of  her  services;  but  the  proof  of 
loss  of  service  has  reference  only  to  the  form  of 
the  remedy.  And  when  the  action  is  sustained 
in  point  of  form,  damages  may  be  given  not 
only  for  the  loss  of  service,  but  also  for  all 
that  the  plaintiff  can  feel  from  the  nature  of 
injury;  20  Penn.  354;  9  N.  W.  Rep. 

?  Cent.  L.  J.  12.  Another  instance 
may  be  mentioned.  A  party  cannot  recover 
damages  for  verbal  slander  in  many  cases  :  as, 
when  the  facts  published  are  true;  for  the 
defendant  would  justify,  and  the  party  injured 
must  fail.  Nor  will  the  law  punish  criminally 
the  author  of  verbal  slander  imputing  even 
the  most  infamous  crimes,  unless  done  with 
intent  to  extort  a  chattel,  money,  or  valuable 
thing.  The  law  presumes,  perhaps  unnatu 
rally  enough,  that  a  man  is  incapable  of  beinj^ 
alarmed  or  affected  by  such  injuries  to  his 
feelings.  See  1  Cliitty,  Med.  Jur.  320 
Bish.  Cr.  L.  §  591. 

The  true  and  sufficient  reason  for  these 
rules  would  seem  to  be  the  uncertain  charac¬ 
ter  of  the  injury  inflicted,  the  impossibility 
of  compensation,  and  the  danger,  supposing 
a  pecuniary  compensation  to  be  attempted, 
that  injustice  would  be  done  under  the  ex¬ 
citement  of  the  case.  The  sound  principle 
as  the  experience  of  the  law  amply  indicates 
is  to  inflict  a  punishment  for  crime,  but  not 
put  up  for  sale,  by  the  agency  of  a  court  of 
justice,  those  wounded  feelings,  which  would 
constitute  the  ground  of  the  action. 

The  rule  as  indicated  above  has  its  limita- 
tions,  however,  in  particular  cases ;  71  Me.  227. 
Thus,  it  has  been  held,  that,  when  bodily  pain 
is  caused,  mental  pain  follows  necessarily,  and 
the  sufferer  is  entitled  to  damans  for  the 
mental  pain  as  well  as  for  the  bodily  29 
Conn.  390;  13  Cal.  599  ;  63  Penn  290 ,  62 
Barb.  484;  but  damages  for  the  ™®Dt]'  i  l 
lerimr  of  one  person,  on  account  of  physical 
S™7  to  another,  are  too  remote  to  be  glven 

byiToi^iS:  Aiucoommittedinoon- 

jured ;  Voet,  Com.  ?  d  b  any  fact  by 
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private  person,  consis  d  t0  iniure  his 
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the  utterer,  whose  resentment 
generally  subsides  with  his  passion  ;  and  yet 
even  in  that  case  the  tnith  of  the  injurious 

men?  “w.™  from  Pm,ish- 

muit.  Where  the  injurious  expressions  have 

a  tendency  to  blacken  one’s  moral  reputation 

or  fix  some  particular  guilt  upon  him,  and  are 

deliberately  repeated  in  different  companies 

or  handed  about  in  whispers  to  confidants,  the 

crime  then  becomes  slander,  agreeably  to  the 

distinction  of  the  Roman  law;  Di<*.  15,  s  12 

de  Injur.  s 

INLAGARE,  INLEGIARE.  To  re¬ 
store  to  protection  of  law.  Opposed  to  utla- 
gare.  Braeton,  lib.  3,  tr.  2,  c.  14,  §  1 ;  Du 
Cange. 

INLAGATION.  Restoration  to  the  pro¬ 
tection  of  law. 

INLAND.  Within  the  same  country. 
The  demesne  reserved  for  the  use  of  the  lord. 
Cowel.  Inland,  or  domestic,  navigation  is 
that  carried  on  in  the  interior  of  the  country, 
and  does  not  include  that  upon  the  great 
lakes;  24  How.  1;  10  Wall.  577.  As  to 
what  are  inland  bills  of  exchange,  see  Bills 
of  Exchange. 

INMATE.  One  who  dwells  in  a  part  of 
another’s  house,  the  latter  dwelling  at  the 
same  time  in  the  said  house.  Kitch.  45  b ; 
Comyns,  Dig.  Justices  of  the  Peace  (B  85)  ;  1 
B.  &  C.  578  ;  9  id.  335 ;  2  Dowl.  &  It.  743  ; 
2  M.  &  R.  227  ;  4  id.  151  ;  2  Russ.  Cr.  937  ; 
2  East,  PI.  Cr.  499,  505;  1  Leach,  Cr.  Law, 
90,  237,  427 ;  Ale.  Reg.  Cas.  21 ;  1  M.  &  G. 
83;  28  Cal.  545.  See  Lodgek. 

INN.  A  house  where  a  traveller  is  fur¬ 
nished  with  every  thing  he  lias  occasion  tor 
while  on  his  way.  Bacon,  Abr.  Inns  (B) , 
12  Mod.  255;  3*  B.  &  Aid.  283  ;  4  Campb. 
77;  2  Chitty,  Bail.  484;  9  B.  Monr.  72;  3 
Cliitty,  Com.  Law,  305,  n.  6.  A  public  house 
of  entertainment  for  all  who  choose  to  visit  it. 
5  Sandf.  247.  A  coffee-house  or  a  mere 
eating-house  is  not  an  inn.  l  o  constitute  an 
inn  there  must  be  some  provision  for  the  es¬ 
sential  needs  of  a  traveller  upon  his  journey, 
namely,  lodging  as  well  as  food;  per  Brown, 
U.  S.  ’D.  J.,  in  13  Rep.  299,  citing  54  Barb. 

3i6.  ..  .  . 

INNAVIGABLE.  A  term  applied  in 
foreign  insurance  law  to  a  vessel  not  naviga¬ 
ble  ’through  irremediable  misfortune  by  a 
peril  of  the  sea.  The  ship  is  relatively  in¬ 
navigable  when  it  will  require  almost  as  much 
Sand  expense  to  repair  her  .s  to  bndd  a 
new  one.  Targa,  c.  54,  p.  238  c.  60, 

256  ;  Emerigon,  to.  1*  PP*  5  >  1  ’ 

^ "iNNINGS.  Lands  gained  from  the  sea 
by  draining.  Cunningham,  Law  Diet., 

C  INNKEEPER.  The  keeper  of  a  com- 
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tendants,  for  a  reasonable  compensation.  Ba¬ 
con,  Abr.  Inns,  etc.;  Story,  Bailm.  §  475. 
Any  one  who  makes  it  his  business  to  enter¬ 
tain  travellers  and  passengers,  and  provide 
lodging  and  necessaries  for  them,  their  horses, 
and  attendants,  is  an  innkeeper.  Edw.  Bailm. 
§  450.  But  one  who  entertains  strangers  oc¬ 
casionally,  although  he  may  receive  compen¬ 
sation  for  it,  is  not  an  innkeeper;  2  D.  &  B. 
424  ;  7  Ga.  296  ;  1  Morr.  184.  See  Guest  ; 
Boarder.  It  is  not  necessary  that  he  should 
furnish  accommodations  for  horses  and  car¬ 
riages  :  3  B.  &  Aid.  283 ;  the  keeper  of  a 
tavern  ;  id. ;  and  of  a  hotel ;  is  an  innkeeper. 
2  Chitty.  484.  So  is  one  who  keeps  a  hotel 
on  what  is  called  the  European  plan,  furnish¬ 
ing  lodging  to  guests,  and  keeping  an  eating 
house  where  they  may  purchase  meals  at  their 
option ;  2  Daly,  200.  But  the  keeper  of  a 
mere  restaurant  is  not  an  innkeeper  if  he  only 
furnishes  meals  to  his  guests;  1  Hilt.  193; 
13  Rep.  299.  Nor  is  the  keeper  of  a  coffee¬ 
house,  or  of  a  boarding-house,  or  lodging- 
house ;  8  Co.  32;  2  E.  &  B.  344;  100  Mass. 
495  ;  35  Wise.  118.  One  who  receives  lodgers 
and  boards  them  under  a  special  contract  for 
a  limited  time,  or  who  lets  rooms  to  guests  by 
the  day  or  week,  and  does  not  furnish  them 
entertainment,  is  not  an  innkeeper ;  2  Daly, 
15.  Where  the  plaintiff  attended  a  ball 
given  by  an  innkeeper,  stabled  his  horse  at 
the  inn,  drank  and  paid  for  liquors,  and  paid 
for  his  ticket  of  admission  to  the  ball,  it 
was  held  that  the  relationship  of  innkeeper 
and  guest  did  not  exist ;  1 7  Hun,  1 26.  Where 
one  boarded  with  his  family  at  a  hotel  in  New 
\  ork,  paying  a  specified  amount  for  his  rooms, 
and  an  additional  amount  for  board  if  he  took 
his  meals  regularly,  and  if  not,  paying  for 
whatever  he  ordered  at  the  restaurant  attached 
to  the  hotel,  it  was  held  that  the  innkeeper 
was  liable  for  personal  property  stolen  from 
the  plaintiff’s  room;  17  Hun,  279  (criti¬ 
cized  in  20  Alb.  L.  J.  64,  citing  many  cases) ; 
and  see  22  Minn.  468.  Where  one  merely 
leaves  his  horse  with  an  innkeeper,  the  rela- 

V°n7v°^  ^nn^eePcr  an(*  guest  does  not  exist; 
68  Me.  489..  So  when  a  guest  paid  his  bill 
and  left  the  inn,  having  deposited  money  with 
a  clerk  to  be  kept  till  his  return  ;  2  Lea 
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He  is  bound  to  take  in  and  receive  all  tr< 
ellers  and  wayfaring  persons,  and  to  entert; 
them,  if  he  can  accommodate  them,  fora  n 
sonable  compensation  ;  5  Term  274  •  3  B 
Aid.  285 ;  1  C.  &  Iv.  404  ;  7  C,  &  P.  21 
4  Exch.  367.  For  a  refusal  to  do  so  he* is  1 
pie  civilly  and  criminally  ;  7  C.  &  P.  213. 
is  no  defence  that  the  traveller  did  not  tend 
the  price  of  his  entertainment,  or  that  t 
guest  was  travelling  on  Sunday,  or  that  t 
innkeeper  had  gone  to  bed ;  or  that  the  <m< 
refused  to  tell  his  name;  otherwise  if  t 
guest  was  drunk,  or  was  behaving  in  an  ii 
proper  manner;  Edw.  Bailm.  §  471  ;  citii 
34  1  enn.  86  ;  7  C.  &  P.  213.  The  in 
ceper  may  demand  prepayment ;  9  Co.  8 
e  ma*  no*  exclude  persons  from  enterii 


the  inn  and  going  into  the  public  room  on 
lawful  business ;  8  N.  H.  523.  He  must 
guard  their  goods  with  proper  diligence.  He 
is  liable  only  for  the  goods  which  are  brought 
within  the  inn  ;  8  Co.  32.  A  delivery  of  the 
goods  into  the  personal  custody  of  the  inn¬ 
keeper  is  not,  however,  necessary  in  order  to 
make  him  responsible ;  for,  although  he  may 
not  know  any  thing  of  such  goods,  he  is  bound 
to  pay  for  them  if  they  are  stolen  or  carried 
away,  even  by  an  unknown  person  ;  8  Co. 
32;  1  Hayw.  41  ;  14  Johns.  175;  23  'Wend. 
642  ;  7  Cush.  114;  27  Miss.  668.  Thus, 

when  a  guest’s  luggage  was,  at  his  suggestion, 
taken  to  the  commercial  room  ;  8  B.  &  C.  9  ; 
and  when  a  lady’s  reticule  with  money  in  it 
was  left  for  a  few  minutes  on  a  bed  in  her  room  ; 
2  B.  &  Ad.  803 ;  the  innkeeper  was  held  lia¬ 
ble  ;  and  if  he  receive  the  guest,  the  custody 
of  the  goods  may  be  considered  as  an  acces¬ 
sory  to  the  principal  contract,  and  the  money 
paid  for  the  apartments  as  extending  to  the 
care  of  the  box  and  portmanteau  ;  Jones, 
Bailm.  94;  Story,  Bailm.  §  470;  1  Bla. 

Com.  430  ;  2  Kent,  458-463.  The  liability 
ot  an  innkeeper  is  the  same  in  character  and 
extent  with  that  of  a  common  carrier ;  9  Pick. 
280;  7  Cush.  417;  9  Humphr.  746  ;  1  Cal. 
221  ;  8  B.  &  C.  9;  53  Me.  163;  8  Blackf. 
535.  Even  where  the  plaintiff’s  horse  and 
wagon  containing  goods  of  value  were  de¬ 
stroyed  in  the  night  by  fire,  the  cause  of 
which  was  unknown,  it  was  held  that  the  inn¬ 
keeper  was  liable;  33  N.  Y.  571;  contra , 
30  Mich.  259.  He  is  responsible  for  the  acts 
ot  his  domestics  and  servants,  as  well  as  for 
the  acts  ot  his  other  guests,  if  the  goods  are 
stolen  or  lost;  7  Cush.  417;  5  Barb.  560; 
but  he  is  not  responsible  for  any  tort  or  injury 
done  by  his  servants  or  others  to  the  person 
ot  his  guest,  without  his  own  co-operation  or 
consent;  8  Co.  32.  The  innkeeper  will  be 
excused  whenever  the  loss  has  occurred 
through  the  fault  of  the  guest;  4  Maule  &  S. 
306;  1  Stark.  251,  n.  ;  1  Yeates,  34;  27 
lex.  547;  98  U.  S.  218.  An  omission  on 
the  part  of  the  guest  to  lock  his  door  will 
not  necessarily  prevent  his  recovery  ;  6  H.  & 
N.  265 ;  2  Sweeny,  705.  When  the  guest 
misleads  the  innkeeper  as  to  the  value  of  a 
package  and  thus  throws  him  off  his  guard, 
it  has  been  held  that  he  cannot  recover ;  Edw. 
Bailm.  §  466.  See  46  N.  lr.  266.  It  has 
been  held  that  a  guest  wTho  does  not  confide 
his  goods  to  the  innkeeper  cannot  recover ; 

1  leates,  34;  but  a  guest  may  recover  lor 
the  loss  of  goods  brought  into  the  inn  in  the 
usual  manner;  27  Miss.  657  ;  37  Ga.  242. 
An  innkeeper  may  make  reasonable  regula¬ 
tions  as  to  the  manner  in  wdiieh  he  will  receive 
and  keep  goods;  9  Wend.  85,  114.  He 
must  furnish  reasonable  accommodations. 

See  8  M.  k  W.  269. 

The.  innkeeper  is  entitled  to  a  just  com¬ 
pensation  for  his  care  and  trouble  in  taking 
care  of  his  guest  and  his  property;  and,  to 
enable  him  to  obtain  this,  the  law  invests  him 
with  some  peculiar  privileges,  giving  him  a 
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lien  upon  the  goods  brought  into  th*  i 

the  guest,  and,  it  has  been  said  it  !)y 

person  of  his  guest  (contra,  3  M \  tfVS? 
lor  Ins  compensation:  3  B.  &  Ala  «o, 
Mod  172;  1  Show.  270;  s^e  7  C 
d.N-  Y.  34;  1  Rich.  213:  2«  Vt.  83* - 


3  M.  &  W.  248  ;  and 


213 ;  26 
this  though 


r  ,  *  f,  •  >  u,,u  though  the  goods 

belong  to  a  third  person,  if  the  innkeeper  « 
ignorant  of  the  fact;  12  Q.  B  197  .  90  p  Z 

.93;  11  Barb ,  41 *7  V  ^ 

mon  law  this  lien  could  be  enforced  only  bv 
legal  proceedings,  and  -  -  •  7 
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Barb.  41 ;  Edw.  Bailtn.  & 


by  a  sale;  li 

1  l  ,  .  xx  „  47<>.  This  has 

been  changed  in  New  York  by  statute  As 

to  detaining  the  horse  of  a  guest,  see  25 
'Wend  654;  9  Pick.  280.  The  landlord 
may  also  bring  an  action  for  the  recovery  of 
his  compensation. 

An  innkeeper  in  a  town  through  which  lines 
of .  stages  pass  has  no  right  1o  exclude  the 
driver  of  one  of  these  lines  from  his  yard  and 
the  common  public  rooms  where  travellers 
are  usually  placed,  who  comes  there  at  proper 
hours,  and  in  a  proper  manner,  to  solicit  pas¬ 
sengers  for  his  coach  and  without  doing  any 
injury  to  the  innkeeper;  8  N.  H.  523.  The 
common  liability  of  innkeepers  has  been 
changed  in  England  and  in  some  of  the  states 
by  statute.  In  New  York,  the  innkeeper  is 
not  liable  for  money,  etc.,  if  he  provides  a 
safe  for  safe-keeping,  and  duly  notifies  his 
guests  thereof. 

INNOCENCE.  The  absence  of  guilt. 

The  law  presumes  in  favor  of  innocence, 
even  against  another  presumption  of  law ; 
for  example,  when  a  woman  marries  a  second 
husband  within  the  space  of  twelve  months 
after  her  husband  had  left  the  country,  the 
presumption  of  innocence  preponderates  over 
the  presumption  of  the  continuance  of  life ; 

2  B.  &  Aid.  386  ;  3  Stark.  Ev.  1249.  See 
2  Ad.  &  E.  540;  1  Q.  B.  449;  1  H.  L. 
Cas.  498.  An  exception  to  this  rule  respect¬ 
ing  the  presumption  of  innocence  has  been 
made  in  the  case  of  the  publication  ot  a  libel, 
the  principal  being  presumed  to  have  author¬ 
ized  the  sale,  when  a  libel  is  sold  by  his  a^en 
in  his  usual  place  of  doing  business.  i 
same  rule  applies  to  publishers  of  new^paper& , 

1  Russ.  CrIP341  i  10  John,.  «Sj  Bull.  N. 
P.  6  ;  1  Greenl.  Ev.  §  36 
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Wg.a2.  U'C\°  2!  deS'  aild  J'acio  facias. 
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INNOVATION.  In  Scotch  Law  ti 

that1??86  01  T\  obliSation  tor  another  so 

B«.  bSJT ’Set  -mo  in,he.l!l*“  f«i» 


341;  2  id.  219;  2  Ad.  & 


See  4  N.  &  M. 
E.  540 ;  5  B.  & 

Ad.  86  ;  1  Stark.  21. 

INNOCENT  CONVEYANCES. 

English  Law.  A  "^nant 

signify  those  conveyances  made  oy 
of  hk  leasehold  which  <lo  not  ocean™ 
leiture :  these  arc  Mi'T'jance  ^  t0 

release,  bargain  and  sale,  a  ^  Ohitty, 

stand  seised  by  a  tenant  i 
Pr.  243,  244. 

INNOMINATE  c0^R^e  no  par- 
Civil  Law.  Contracts  which 1  ‘  nsactjon. 

tieular  names,  as  permuta  ion «  ;nnominate 
Inst.  2.  10.  13.  There  are  many 
contracts ;  but  the  Roman  )  do  u( 

them  to  four  classes,  namely,  do  ut 


I  he  same  as  Novation. 

•ENNS  OP  COURT,  Voluntary  non. 
corporate  legal  societies  seated  in  London 
having  their  origin  about  the  end  of  the  13th 
and  the  beginning  of  the  14th  century.  Enc. 
i5nt.  I  hey  consist  of  the  Inns  of  Court  and 
Lhancery. 

The  four  principal  Inns  of  Court  are  the  Inner 
Temple  and  Middle  Temple  (formerly  belonging 
to  the  Knights  Templar),  Lincoln's  Inn.  and 
uray  s  Inn  (ancieutly  belonging  to  the  earls  of 
Lincoln  and  Gray).  The  other  inns  are  the  two 
Sergeants’  Inns.  The  Inns  of  Chancery  were 
probably  so  called  because  they  were  once  in¬ 
habited  by  such  clerks  as  chiefly  studied  the 
forming  of  writs,  which  regularly  belonged  to 
the  cursitors,  who  are  officers  of  chancery. 
These  are  Thavie’6  Inn,  the  New  Inn,  Symoud’s 
Inn,  Clement’s  Inn,  Clifford’s  Inn.  Staple’s  Inn, 
Lion’s  Inn,  Furnival’s  Inn,  and  Barnard’s  Inn. 
These  are  connected  with  the  respective  Inn6  of 
Court.  The  subject  is  fully  treated  in  the  Enc. 
Brit. 

INNUENDO  (Lat.  innuere ,  to  nod  at,  to 
hint  at ;  meaning.  The  word  was  used  when 

{headings  were  in  Latin,  and  has  been  trans- 
ated  by  44  meaning”). 

In  Pleading.  A  clause  in  a  declaration, 
indictment,  or  other  pleading  containing  an 
averment  which  is  explanatory  oi  some  pre¬ 
ceding  word  or  statement. 

It  derives  its  name  from  the  leading  word  by 
which  it  was  always  introduced  when  pleadings 
were  in  Latin.  It  is  mostly  used  in  actions  of 
slander,  and  is  then  said  to  be  a  subordinate 
averment,  connecting  particular  parts  of  the 
publication  with  what  has  gone  before,  in  order 
to  elucidate  the  defeudant’s  meaning  more  fully. 

1  Stark.  Sland.  431. 

It  is  the  office  of  an  innuendo  to  define  the 
defamatory  meaning  which  the  plaintiff  sets 
on  the  words,  to  show  how  they  come  to  ha\e 
that  meaning,  and  also  to  show  how.  they 
relate  W  the  plaintiff,  whenever  that  » not 
clear  on  the  flee  of  them;  Odg.  Lib.  &  Sh 
*100  See  Colloquium.  It nia)  u,  1 . 
point  to  the  plaintiff  as  the  P^on  thit 

the  defendant's  statement  jtm 

a  general  imputation  ^  g]and_  §  226  ; 

apply  to  the  plaintitf ,  ^  y  28'2;  but 

1  H.  L.  Cas.  1 ><  <  “  •  e  a  new  sense  to 

it  cannot  be  allowe  ?  ^  chargc ;  8  Q- 
words  where  there  .s 

•  825  ’  ‘  °i  Amatory  meaning  is  apparent 
Where  a  defann  .  no  {nnuendo  is 

on  the  face  of  the  ^ften  in9erted ;  where  the 

necessary,  thou  e  not  actionable,  an  m- 

words  prtma  Jac'e  » 
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nuendo  is  essential  to  the  action ;  Odg.  Lib.  & 

SI.  *99.  .  .  .  ,  . 

It  may  point  to  the  injurious  and  actionable 
meaning,  where  the  words  complained  of  are 
susceptible  of  two  meanings;  8  Q.  B.  841  ; 
Moore  &  S.  727  ;  and  generally  explain  the 
preceding  matter ;  1  Dowl.  n.  s.  602  ;  7  C.  B. 
251  ;  lb  id.  360  ;  1  M.  &  W.  245  ;  5  Bingh. 
17  ;  10  id.  250;  12  Ad.  &  E.  317 ;  but  can¬ 
not  enlarge  and  point  the  effect  of  language 
beyond  its  natural  and  common  meaning  in 
its  usual  acceptation;  Heard,  Sland.  §  219; 
Mete.  Yelv.  22;  2  Salk.  513;  4  P.  &  U. 
161  ;  6  B.  &  C.  154  ;  4  N.  &M.  841  ;  9  Ad. 
&  E.  282;  12  id.  719;  15  Pick.  335;  unless 
connected  with  the  proper  introductory  aver¬ 
ments;  1  Cr.  &  J.  143  ;  1  Ad.  &  E.  554;  9 
id.  282,  286,  n. ;  1  C.  B.  728 ;  6  id.  239 ; 
2  Pick.  320;  16  id.  1;  11  Mete.  473;  8 
N.  H.  246;  12  Vt.  51;  11  S.  &  R.  343  ; 
5  J olrns.  211.  These  introductory  averments 
need  not  be  in  the  same  count ;  2  Wils.  1 14  ; 

2  Pick.  329. 

F or  the  innuendo  in  case  of  an  ironical  libel, 
see  7  Dowl.  210;  4  M.  &  W.  446. 

If  not  warranted  by  preceding  allegations, 
it  may  be  rejected  as  superfluous ;  Heard, 
Sland.  §  225 ;  but  only  where  it  is  bad  and 
useless, — not  where  it  is  good  but  unsup¬ 
ported  by  evidence,  even  though  the  words 
would  be  actionable  without  an  innuendo ; 

3  H.  L.  Cas.  395 ;  1  Cr.  &  M.  675 ;  1  Ad.  & 
E.  558  ;  2  Bingh.  N.  c.  402  ;  4  B.  &  C.  655  ; 
3  Campb.  461;  9  East,  93;  Cro.  Car.  512; 
Cro.  Eliz.  609. 


INOFFICIOSUM  (Lat.).  In  Civil 
Law.  Inofficious ;  contrary  to  natural  duty 
or  affection.  Used  of  a  will  of  a  parent 
which  disinherited  a  child  without  just  cause, 
or  of  that  of  a  child  which  disinherited  a 
parent,  and  which  could  be  contested  by 
querela  inofficiosi  testamenti.  Dig.  2.  5.  3, 
13  ;  Paulus,  lib.  4,  tit.  5,  §  1. 

INOFICIOCIDAD.  In  Spanish  Law. 

Every  thing  done  contrary  to  a  duty  or  obli¬ 
gation  assumed,  as  well  as  in  opposition  to 
the  piety  and  affection  dictated  by  nature : 
inofficinsum  dicitur  id  vmne  quod  contru  pie- 
tatis  officium  J  actum  est.  The  term  applies 
especially  to  testaments,  donations,  dower 
etc.,  which  may  be  either  revoked  or  reduced 
when  they  affect  injuriously  the  rights  of 
creditors  or  heirs.  ° 


INOPS  CONSILII  (Lat.).  Destitute  o 
or  without  counsel.  In  the  construction  o 
wills  a  greater  latitude  is  given,  because  the  tes- 
tutor  is  supposed  to  have  been  inops  consilii 

INQUEST.  A  body  of  men  appointed  by 
law  to  inquire  into  certain  matters :  as  tin 
inquest  examined  into  the  facts  connects 
with  the  alleged  murder.  The  grand  jury  i: 
sometimes  called  the  grand  inquest. 

The  judicial  inquiry  itself,  by  a  jury  sum- 
moned  for  tlie  purpose,  is  called  an  inquest 
1  tie  finding  of  such  men,  upon  an  investiea 
tion,  is  also  called  an  inquest,  or  an  inqu'isi 


INQUEST  OF  OFFICE.  An  inquiry 
made  by  the  king’s  officer,  his  sheriff’,  coroner, 
or  escheator,  either  virtute  officii ,  or  by  writ 
sent  to  him  for  that  purpose,  or  by  commis¬ 
sioners  specially  appointed,  concerning  anv 
matter  that  entitles  the  king  to  the  possession 
or  lands  or  tenements,  goods  or  chattels.  It 
is  done  by  a  jury  of  no  determinate  number, 
— either  twelve,  or  more,  or  less  ;  3  Bla.  Com. 
258 ;  Finch,  Law,  323-325.  An  inquest  of 
office  was  bound  to  find  for  the  king  upon  the 
direction  of  the  court.  The  reason  given  is 
that  an  inquest  concluded  no  man  of  his  right, 
but  only  gave  the  king  an  opportunity  to 
enter,  so  that  he  could  have  his  right  tried  ; 
3  Bla.  Com.  260;  4  Steph.  Com.  61;  F. 
Moore,  730  ;  Yaugh.  135;  3  Hen.  VII.  10; 
2  Hen.  IV.  5;  3  Leon.  196.  An  inquest  of 
office  was  also  called,  simply,  “office.”  As 
to  “office”  in  the  United  States,  see  1 
Caines,  426;  7  Cra.  603;  2  Kent,  16,  23. 

INQUIRY,  WRIT  OF.  A  writ  sued  out 
by  a  plaintiff  in  a  case  where  the  defendant 
has  let  the  proceedings  go  by  default,  and  an 
interlocutory  judgment  has  been  given  for 
damages  generally,  where  the  damages  do  not 
admit  of  calculation.  It  issues  to  the  sheriff 
of  the  county  in  which  the  venue  is  laid,  and 
commands  him  to  inquire,  by  a  jury  of  twelve 
men,  concerning  the  amount  of  damages. 
The  sheriff  thereupon  tries  the  cause  in  his 
sheriff’s  court,  and  some  amount  must 
always  be  returned  to  the  court.  But  the  re¬ 
turn  of  the  inquest  merely  informs  the  court, 
which  may,  if  it  choose,  in  all  cases  assess 
damages  and  thereupon  give  final  judgment. 
2  Archb.  Pr.  Waterman  ed.  952 ;  3  Bla.  Com. 
398 ;  3  Chitty,  Stat.  495,  497. 

INQUISITION.  In  Practice.  An  ex- 

animation  ot‘  certain  facts  by  a  jury  impan¬ 
elled  by  the  sheriff  for  the  purpose.  The 
instrument  of  writing  on  which  their  decision 
is  made  is  also  called  an  inquisition.  The 
sherilT  or  coroner,  and  the  jury  who  make  the 
inquisition,  are  called  the  inquest. 

An  inquisition  on  an  untimely  death,  it 
omitted  by  the  coroner,  may  be  taken  by 
justices  of  gaol  delivery  and  oyer  and  termi¬ 
ner,  or  of  the  peace ;  but  it  must  be  done 
publicly  and  openly  ;  otherwise  it  will  be 
quashed.  Inquisitions  either  of  the  coroner 
or  of  the  other  jurisdictions  are  traversable ; 

1  Burr.  18.  19. 

INQUISITOR.  A  designation  of  sheriffs, 
coroners  super  visum  corporis ,  and  the  like, 
who  have  power  to  inquire  into  certain 
matters. 

In  Ecclesiastical  Law.  The  name  of  an 
oflicer  who  is  authorized  to  inquire  into  here¬ 
sies,  and  the  like,  and  to  punish  them.  A 
judge. 

INROLMENT,  ENROLLMENT  (Law 
Lat.  irrotulatio ).  "The  act  of  putting  upon  a 

Formerly,  the  record  of  a  suit  was  kept  on 
fiKins  of  parchment,  which,  best  to  preserve  them, 
vere  kept  upon  a  roll  or  in  the  form  of  a  roll ; 
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what  was  written  upon  them  was  miwi  ♦»,  • 
rolment.  After,  when  such  records T 
kept  in  books  the  making  up  of  the  record* 
tamed  the  old  name  of  inrolraent.  Thus  Tn 
equity,  the  i nrolment  of  a  decree  is  the  recording 

of  it,  and  will  prevent  the  rehearing  of  the  cause5 

except  on  appeal  to  the  house  of  lords  or  by  bUl 
of  review.  The  decree  may  be  enrolled  imnie 
diately  after  it  has  been  passed  and  entered  un 
less  a  caveat,  has  been  entered ;  2  Freem  170  •  ± 
Johns.  Ch.  199  ;  14  Johns.  .501.  ’  A.^i  bcfore  lnt 
mg  and  mrolment  a  decree  cannot  be  pleaded  in 
bar  of  a  suit,  though  it  cau  be  insisted  on  bv  wav 

^  Ch-  809  5  2  Ves.  577  ;  4  John/. 

Ch.  199.  See  Saunders,  Ord.  in  Ch.  Inrolrnent. 

Transcribing  upon  the  records  of  a  court 
deeds,  etc.  according  to  the  statutes  on  the 
subject.  See  1  Chitty,  Stat.  425,  426;  2  id. 
69,  76-78;  3  id.  1497.  Placing  on  file  or 
record  generally,  as  annuities,  attorneys,  etc. 

INSANITY.  In  Medical  Jurispru¬ 
dence.  The  prolonged  departure,  without 
any  adequate  cause,  from  the  states  of  feeling 
and  modes  of  thinking  usual  to  the  individual 
in  health. 

Of  late  years  this  word  has  been  used  to  desig¬ 
nate  all  mental  impairments  and  deficiencies 
formerly  embraced  in  the  terms  lunacy ,  idiocy, 
and  unsoundness  of  mind .  Even  to  the  middle 
of  the  last  century  the  law  recognized  only  two 
classes  of  persons  requiring  its  protection  on  the 
score  of  mental  disorder,  viz.  :  lunatics  and 
idiots .  The  former  were  supposed  to  embrace 
all  who  had  lost  the  reason  which  they  once  pos- 
sesssed,  and  their  disorder  was  called  dementia 
accidental is ;  the  latter,  those  who  had  never 
possessed  any  reason,  and  this  deficiency  was 
called  dementia  naturalis.  Lunatics  were  sup¬ 
posed  to  be  much  influenced  by  the  moon  ;  and 
another  prevalent  notion  respecting  them  was 
that  in  a  very  large  proportion  there  occurred 
lucid  intervals,  when  reason  shone  out,  lor  a 
while,  from  behind  the  cloud  that  obscured  it, 
with  its  natural  brightness.  It  may  be  remarked, 

iu  passing, that  lucid  intervals  are  far  less  common 
than  they  were  once  supposed  to  be,  and  that  the 
restoration  is  not  so  complete  as  the  descriptions 
of  the  older  writers  wTould  lead  us  to  infer.  In 
modern  practice,  the  term  lucid  interval  slgm- 

^occurren^^s^uerally^drawn^from^the^char- 

lucid  interval  that ;  does  OMJjJogjjjy  class 

It  began  to  be  ^"^l^ectiS  of  the  law, 
of  persons  required'  JP  th  ha(i  reasoB 
who  were  not  idiots,  o  signification  of 

once,  nor "  he/we  S  vfilent,  exhlb- 

the  term,  because  thej  ent  Qf  a  on 

ited  no  very  notable  aer  „ fluences,  and  had 
were  independent  ^  ^  mental  impairment 


uo  lucid  intervals.  -  intellectual  power,  ot  in- 
consisted  in  a  l<w  °f  ^giite,  of  the  ability  to 
terest  in  then  u.  \  t!on(i  to  persons  and  things* 
comprehend  their  retago™  ^pe  vag,  th  re. 

a 

never  been  very c'“ Jh'ld  tb»‘ lunatics  end 
The  law  has  never  'ie  ^  r(,sp0)18lbnity  for 
idiots  are  absolved^  m  ^  Thjg  consequence 
their  civil  or  cr  ,  to  tbe  severest  grades  of 
was  attributed  .  .  ljatics  who  have  no  more 

these  affections, —to  lu  all(1 10  idiots  who 

understanding  than 


thev  °are  "U%bhCr  U\Tll  Pence  nor  tell  how  old 
hmiittn.  Theoretically  the  law  has  changed 
nit  little,  even  to  the  present  day;  but  practic- 
ally  it  exhibits  considerable  improvement:  that 
s,  while  the  general  doctrine  remains  unchanged, 

ln  ?ne  way  or  another,  by  the 
couits,  60  as  to  produce  less  practical  injustice. 

Insanity  implies  the  presence  of  disease  or  con¬ 
genital  defect  in  the  brain,  and  though  it  may 
be  accompanied  by  disease  in  other  organs,  yet 
the  cerebral  aftection  is  always  supposed  to  be 
primary  and  predominant.  It  is  to  be  borne  iu 
mind,  however,  that  bodily  diseases  may  be  ac¬ 
companied,  in  some  stage  of  their  progress,  by 
mental  disorder  which  may  affect  the  legal  rela¬ 
tions  of  the  patient. 

To  give  a  definition  of  insanity  not  congenital, 
or,  iu  other  words,  to  indicate  its  essential  ele¬ 
ment,  the  present  state  of  our  knowledge  does 
not  permit.  Most  of  the  attempts  to  define  in¬ 
sanity  are  sententious  descriptions  of  the  disease, 
rather  than  proper  definitions.  For  all  practical 
purposes,  however,  a  definition  is  unnecessar}f, 
because  the  real  question  at  issue  always  is,  not 
what  constitutes  insanity  in  general,  but  wherein 
consists  the  insanity  of  this  or  that  individual. 
Neither  sanity  nor  insanity  can  be  regarded  as  an 
entity  to  be  handled  and  described,  but  rather  as 
a  condition  to  be  considered  in  reference  to  other 
conditions.  Men  vary  in  the  character  of  their 
mental  manifestations,  insomuch  that  conduct 
and  conversation  perfectly  proper  and  natural  in 
one  might  in  another,  differently  constituted,  be 
indicative  of  insanity.  In  determining,  there¬ 
fore,  the  mental  condition  of  a  person,  he  must 
not  be  judged  by  any  arbitrary  standard  of  sanity 
or  insanity,  nor  compared  with  other  persons 
unquestionably  sane  or  insane.  He  can  properly 
be  compared  only  with  himself.  When  a  person, 
without  any  adequate  cause,  adopts  notions  he 
once  regarded  as  absurd,  or  indulges  in  conduct 
opposed  to  all  his  former  habits  and  principles, 
or  changes  completely  his  ordinary  temper,  man¬ 
ners,  and  dispositions,— the  man  of  plain  practi¬ 
cal  sense  indulging  in  speculative  theories  and 
projects,  the  miser  becoming  a  spendthrift  and 
the  spendthrift  a  miser,  the  staid,  quiet,  unobtru¬ 
sive  citizen  becoming  noisy,  restless,  and  boister¬ 
ous  the  gay  and  joyous  becoming  dull  and  dis¬ 
consolate  even  to  the  verge  of  despair,  the  care¬ 
ful,  cautious  man  of  business  plunging  into 
hazardous  schemes  of  speculation,  the  discreet 
and  pious  becoming  shamefully  reckless  and 
profligate, — no  stronger  proof  of  insanity  can  be 
had.  And  yet  not  one  of  these  traits,  in  and  by 
itself  alone,  disconnected  from  the  natural  traits 
of  character,  could  be  regarded  as  conclusive- 
proof  of  insanity.  In  accordance  with  this  fact, 
the  principle  has  been  laid  down,  with  the  sanc¬ 
tion  of  the  highest  legal  and  medical  authority, 
that  it  is  the  prolonged  departure,  without  any 
adequate  cause,  from  the  states  of  fading  and 
modes  of  thinking  usual  to  the  ^Jividual  when 
in  health,  which  is  the  essential  fiat uie  01  m 
sanity.  Gooch,  Lond.  Quart.  Rev. 

Combe,  Ment.  Derang.  196 ;  Meidway  w. 

Curt.  Eccl.  671. 

That  insanity,  in  some  of  its 
all  criminal  responsibility,  and,  m i  the  same 

or  other  forms,  disqualifies  its  subject  from 
the  performance  of  certain  civil  acts,  is  a  well- 

thc  p  r  oi  nmnc  ^  fhe  common  law.  In 
established  d  principle  there  has  pre- 

the  utmost  diversity 
val  l<.’ .  The  law  as  expounded  by  Hale. 
Pfi  °pi  nf  the  Crown,  30,  was  received  without 
£!Stion  until  the  beginning  of  the  present 


xliii.  355 ; 
Croft,  3 
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century.  In  the  trial  of  H  add  eld,  Mr.  Er- 
skine  contended  that  the  true  test  of  such  in¬ 
sanity  as  annulled  responsibility  for  erime  was 
delusion;  and  accordingly  the  prisoner  was 
acquitted  with  the  approbation  of  the  court. 
Subsequently,  in  Bellingham’s  case,  5  C.  &  P. 
168,  the  court  declared  that  the  prisoner  was 
responsible  if  he  knew  right  from  wrong,  or 
knew  that  murder  was  a  crime  against  the 
laws  of  God  and  nature.  Similar  language 
was  used  in  1  C.  &  K.  129 ;  3  C.  &  K.  185 ; 
so  also  in  2  Brewst.  491,  and  8  Jones,  N.  C. 
463.  In  a  late  case  (1881),  in  New  York, 
Davis,  J.,  charged  the  jury  that  the  “test  of 
the  responsibility  for  criminal  acts,  when  in¬ 
sanity  is  asserted,  is  the  capacity  of  the  ac¬ 
cused  to  distinguish  between  right  and  wrong 
at  the  time  and  with  respect  to  the  act  which 
is  the  subject  of  inquiry.”  He  left  it  to  the 
jury  to  determine  “whether  at  the  time  of 
doing  the  act  the  prisoner  knew  what  she  was 
doing  and  that  she  was  doing  a  wrong.”  This 
test  has  sometimes  been  modified  so  as  to 
make  the  knowledge  of  right  and  wrong  refer 
solely  to  the  act  in  question  ;  5  C.  &  P.  168  ; 
9  id.  525 ;  1  Cox,  Cr.  Cas.  80 ;  3  Cox,  Cr. 
Cas.  275;  Lond.  Times,  Jvdy  12,  1850;  1 
Zabr.  196  ;  4  Denio,  29.  This  was  formally 
pronounced  to  be  the  law  of  the  land  by  the 
English  judges,  in  their  reply  to  the  questions 
propounded  by  the  house  of  lords  on  occasion 
of  the  McNaughten  trial,  10  Cl.  &  F.  200. 
A  disposition  to  multiply  the  tests,  so  as  to 
recognize  essential  facts  in  the  nature  of  in¬ 
sanity,  has  been  occasionally  manifested  in 
this  country.  In  7  Mete.  500,  the  jury  were 
directed  to  consider,  in  addition  to  the  above 
test,  whether  the  prisoner,  in  committing  the 
homicide,  acted  from  an  irresistible  and  un¬ 
controllable  impulse ;  and  this  case  has  been 
much  relied  on  in  American  courts;  Ray, 
Med.  Jur.  58.  Occasionally  the  court  has 
thought  it  sufficient  for  the  jury  to  consider 

whether  the  prisoner  was  sane  or  insane, _ of 

sound  memory  and  discretion,  or  otherwise ; 
State  vs.  Cory ;  State  vs.  Prescott ;  Ray,  Med. 
Jur.  55.  The  capacity  to  distinguish  between 
right  and  wrong  has  been  held  not  to  be  a  safe 
test  in  all  cases;  25  Iowa,  27,  per  Dillon,  C.  J. 
So  in  15  Wall.  580.  See  also  78  Penn.  122. 
In  Whart.  &  St.  Med.  Jur.  §§  120,  121,  this 
test  is  said  to  be  generally  satisfactory,  but 
not  to  cover  all  cases. 

The  definition  of  insanity,  in  the  trial  of  a 
case  involving  that  issue,  is  for  the  court; 
\V  hart.  &  St.  Med.  Jur.  §  112 ;  see  1  F  &  F 
87. 


What  is  sometimes  called  moral  insanity, 
as  distinguished  from  mental  unsoundness  il 
not  a  defence  to  a  charge  of  crime ;  Whart. 
&  St.  Med.  Jur.  §§  164,  174,  citing  4  Cox 
C.  C.  149;  11  Gray,  303;  52  N.  Y.  467  • 
47  Cal.  134  ;  2  Ohio  St.  184  ;  U.  S.  Gui- 
teau,  10  Fed.  Rep.  161  ;  but  see  1  Duv.  224  • 
6  Bush,  268.  ’ 

i(,W  here  a  defendant  is  acting  under  an  in¬ 
sane  delusion  as  to  circumstances  which,  if 
true,  would  relieve  the  act  from  responsi¬ 


bility,  such  delusion  is  a  defence ;”  Whart.  & 
St.  Med.  Jur.  §  125  ;  but  such  delusions  must 
involve  an  honest  mistake  as  to  the  object  to 
which  the  crime  is  directed  ;  id.  §  127  ;  3  F. 
&  F.  839. 

The  existence  of  an  irresistible  impulse  to 
commit  a  crime  has  been  recognized  in  the 
law;  Steph.  Cr.  L.  91.  In  Freeth’s  case, 
Judge  Ludlow  charged  :  If  the  prisoner  was 
actuated  by  an  irresistible  inclination  to  kill, 
and  was  utterly  unable  to  control  his  will,  or 
subjugate  his  intellect,  and  was  not  actuated 
by  anger,  jealousy,  revenge,  and  kindred  evil 
passions,  he  is  entitled  to  an  acquittal,  etc.  ; 
reported  in  Whart.  &  St.  Med.  Jur.  §  159,  n. 
The  question  in  such  cases  is  said  to  be  whether 
the  prisoner,  at  the  time  he  committed  the 
act,  knew  the  character  and  nature  of  the  act, 
and  that  it  was  a  wrongful  one ;  3  Cox,  C.  C. 
275 ;  it  is  no  defence  if,  at  the  time  the  pris¬ 
oner  committed  the  act,  he  knew  he  was  do¬ 
ing  what  was  wrong;  1  F.  &  F.  166.  For 
other  cases  in  which  irresistible  impulse  is  re¬ 
garded  as  a  defence,  see  31  Ind.  485  ;  23  Ohio 
St.  146  ;  23  Iowa,  67  ;  15  Wall.  580;  but  it 
has  been  held  that  no  impulse,  however  irre¬ 
sistible,  is  a  defence,  when  there  is  a  knowl¬ 
edge  as  to  the  particular  act  between  right 
and  wrong;  8  Jones,  No.  C.  463. 

To  this  remarkable  diversity  of  views  may 
be  attributed,  in  some  measure,  no  doubt,  the 
actual  diversity  of  results.  To  any  one  who 
has  followed  with  some  attention  the  course 
of  criminal  justice  in  trials  where  insanity  has 
been  pleaded  in  defence,  it  is  obvious  that,  if 
some  have  been  properly  convicted,  others 
have  just  as  improperly  been  acquitted.  It 
must  be  admitted,  however,  that  the  verdict 
in  such  cases  is  often  determined  less  by  the 
instructions  of  the  court  than  by  the  views  and 
feelings  of  the  jury  and  the  testimony  of  experts. 

Side  by  side  with  this  doctrine  of  the  crimi¬ 
nal  law  which  makes  the  insane  responsible 
for  their  criminal  acts  is  another  equally  well 
authorized,  viz.  :  that  a  kind  and  degree  of 
insanity  which  would  not  excuse  a  person  for 
a  criminal  act  may  render  him  legally  incom¬ 
petent  to  the  management  of  himself  or  his 
affairs ;  Bellingham’s  case,  5  C.  &  P.  168. 

I  his  implies  that  the  mind  of  an  insane  per¬ 
son  acts  more  clearly  and  deliberately,  and 
with  a  sounder  view  of  its  relations  to  others, 
when  about  to  commit  a  great  crime  than 
when  buying  or  selling  a  piece  of  property. 
It  is  scarcely  necessary  to  add  that  no  ground 
tor  this  distinction  can  be  found  in  our  knowl¬ 
edge  of  mental  disease.  On  the  contrary, 
we  know  that  the  same  person  who  destroys 
his  neighbor,  under  the  delusion  that  he  has 
been  disturbing  his  peace  or  defaming  his 
character,  may,  at  the  very  time,  dispose  of 
his  property  with  as  correct  an  estimate  of  its 
value  and  as  clear  an  insight  into  the  conse¬ 
quences  of  the  act  as  he  ever  had.  If  a  per¬ 
son  is  incompetent  to  manage  property,  it  is 
because  he  has  lost  some  portion  of  his  men¬ 
tal  power;  and  this  fact  cannot  be  justly  ig¬ 
nored  in  deciding  upon  his  responsibility  for 
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enough  :  it  should  be  proved  by  the  party  who 
Mental  Disease)  Mattdsley,  Responsibility  in 

JlZldrly  r<rllec,tinS  the  light  of  science, 
the  I  rench  penal  code  says  there  can  be  no 
crime  nor  olfenee  if  the  accused  were  in  a 
state  of  madness  at  the  time  of  the  act.  Art. 
64.  ^  The  same  provision  was  introduced  into 
Livingston’s  Code  and  into  the  Revised 
Statutes  of  New  York,  vol.  2,  §  697.  The 
law  of  Arkansas  provides  that  a  lunatic- or 
insane  person  without  lucid  intervals  shall  not 
be  found  guilty  of  any  crime  or  misdemeanor 
with  which  he  may  be  charged;  Rev.  Stat. 
236.  In  New  York,  however,  in  spite  of 
this  clear  and  positive  provision  of  law,  the 
courts  have  always  acted  upon  the  doctrines 
of  the  common  law,  and  instructed  the  jury 
respecting  the  tests  of  that  kind  of  insanity 
which  annuls  criminal  responsibility ;  Free¬ 
man  vs.  The  People,  4  Denio,  27/  In  this 
case,  the  court  (C.  J.  Beardsley)  declared 
that  the  insanity  mentioned  in  the  statute 
means  only  insanity  in  reference  to  the  crimi¬ 
nal  act,  and  therefore  its  qualities  must  be 
defined. 

The  effect  of  the  plea  of  insanity  has  some¬ 
times  been  controlled  by  the  instructions  of 
the  court  in  regard  to  the  burden  of  proof 
and  the  requisite  amount.  In  most  of  the 
American  states  the  better  established  doc¬ 
trine  now  is  that,  whenever  in  the  course  ot  a 
trial,  evidence  is  produced  showing  that  the 
defendant  was  of  unsound  mind,  the  burden 

of  proof  immediately  rests  upon  the  prosecu- 
J.* _ -L  _  1 _ _J_1_  ^  .  fllil  /1M4IC  1C  first 


insolvency 


tion  to  show  the  contrary;  the  onus  is 
on  the  prisoner  to  show  that  the  insanity 
exists,  which  being  done,  it  immediately 
shifts  upon  the  prosecution,  and  it  is  for  it  to 
show  that  insanity  does  not  exist,  or  if  it 
does,  that  it  is  not  such  as  would  prevent 
him  from  knowing  and  doing  right ;  14  Am. 
L.  Reg.  N.  8.  20;  16  id.  453;  40  N.  H; 
399-  43  id.  224:  19  Ind.  17°?  40  ^  3p“’ 
17  Mich.  9;  10  Fed.  Rep.  202.  The 
English  rule,  on  the  contrary,  holds  that  the 
defendant  must  prove  his  insanity  beyond  a 
reasonable  dou 
confession  and 


defendant  must  prove  ms  m&a 
reasonable  doubt ;  that  the  <  e  e*1  ^  fully 

confession  and  avo  dance,  and  must  be  uily 

rrd  cby 0*1.  rss'ii  hJ  &.  & 

lowed’in  New  Jersey ;  1  ^.  202;  Penn- 


Penn.  414;  and  JNortn  Caro- 
403  See  36  Am.  Rep.  46-, 
OF  Pkoof  ;  Apoplexy  and 
Delirium 


lowed  in  N 
sylvania;  76 
lina;  8  Jones, 
n.;  Burden  of=  FebrTle;  I>k 

EIRIUM^TREl^Ns/^or^^lANlA-A-POTU; 

Dibeciu^y;  Lucid  Intervals  ;  Mania; 
Somnambulism;  Sui^de.^  ^  An 
INSCRIPTION.  ^rson  who  makes  a 
engagement  w*nci  1  •  a,rainst  another 
solemn  accusation  ot  a  dime  aeu 


enters  into  that  he  will 

h  l‘  )  d  h  -,e  been  upon  him 

16andl7.eengUllt}-  ^ 

gravech  VidenCe  Somethillg  written  or  en- 

Inscriptions  upon  tombstones  and  other 
proper  places,  as  rings,  and  the  like,  are  held 
to  be  evidence  of  pedigree ;  Bull.  N  P  233  • 
Cowp  591;  10  East,  120;  13  Ves!  145I 
oee  Declaration  ;  Hearsay. 

.  INSCRIPTIONES  (Lat.).  The  name 
given  by  the  old  English  law  to  any  written 
instrument  by  which  any  thing  was  granted. 
Blount. 

INSENSIBLE.  In  Pleading.  That 
which  is  unintelligible  is  said  to  be  insensible. 
Steph.  PI.  378. 

>  INSIDIATORES  VIARUM  (Lat.). 
Persons  who  lie  in  wait  in  order  to  commit 
some  felony  or  other  misdemeanor. 

INSIMUL  COMPUTASSENT  (Lat.). 
They  had  accounted  together.  See  Account 
Stated. 

INSINUACION.  In  Spanish  Law. 

The  presentation  of  a  public  document  to  a 
competent  judge,  in  order  to  obtain  his  ap¬ 
probation  and  sanction  of  the  same,  and 
thereby  giving  it  judicial  authenticity. 

44  Insinuatio  est  ejus  quod  traditur ,  sive 
ar/itur,  coram  quocumque  jadice  in  scrip - 
turam  redaction 9 

This  formality  is  requisite  to  the  validity 
of  certaiu  donations  inter  vivos.  Escriche, 
voc.  Insinuacion. 

INSINUATION.  In  Civil  Law.  The 

transcription  of  an  act  on  the  public  registers, 
like  our  recording  of  deeds.  It  was  not 
necessary  in  any  other  alienation  but  that 
appropriated  to  the  purpose  of  donation. 
Inst.  2.  7.  2 ;  Pothier,  Trait6  des  Dona¬ 
tions,  EntrC  Vifs,  sec.  2,  art.  3,  §  3 ;  Ency¬ 
clopedic;  8  Toullier,  n.  198. 

INSINUATION  OF  A  WILL.  In 
Civil  Law.  The  first  production  of  it ;  or, 
leaving  it  in  the  hands  of  the  register  in  order 
to  its  probate.  21  Hen.  VIII.  c.  5  ;  Jacob, 
Law  Diet. 

INSOLVENCY  (Lat.  in,  privative,  solvo, 
to  free,  to  pay).  The  state  of  a  person  who 
is  insolvent  or  unable  from  any  cause  to  pay 
31a.  Com.  285,  471  ;  9  N.  l. 
able  to  pay  his  debts  as 


his  debts :  2  Bla. 
589;  or 


589;  or  who  is  unauie  iu  p«v  - ~ 

they  fall  due  in  the  usual  course  of  trade  or 

business.  2  Kent,  389;  16  Mall.  o99;  La. 
Civ.  Code,  art.  1980;  3 
1  Maule  &  S.  338;  l.Campb.  492,  n. , 

Vend.  487  :  3  Gray, 


16 

Dowl.  &  R.  218; 

Sngd. 

600.’  Inability  to  pay 
commercial  paper  in  the  due  course  ot  busi- 
ness  is  insolvency;  10  blatch.  -1.IS. 

writers  seems  to  bo  little  regarded  iu  common 
uie  or  even  by  the  courts,  in  many  of  Urn 
American  states.  In  its  primary  sense, 


insol- 
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veucy  has  a  much  more  extensive  signification 
than  bankruptcy.  The  latter,  which  is  one  spe¬ 
cies  or  phase  of  the  former,  denotes  the  condi¬ 
tion  of  a  trader  or  merchant  who  is  unable  to 
pay  his  debts  in  the  course  of  business ;  2  Bell. 
Com.  162  ;  1  Maule  &  S.  888  ;  5  Dowl.  &  R.  218  ; 
4  Hill,  N.  Y.  850;  4  Cush.  184.  (Hence  its 
derivation  from  bancus  ruptusy  signifying  the 
broken  bench  or  counter, per  IStory,  J.,  3  Stor. 
453;  art.  Banker ,  Encyc.  Brit.  (I860),  or  from 
banque route ,  a  word  of  disputed  etymology). 
The  bankrupt,  says  Blaekstone,  “  is  a  trader  who 
secretes  himself,  or  does  certain  other  acts  tend¬ 
ing  to  defraud  his  creditors.”  (Fraud  is  also 
implied  in  France  by  the  use  of  baiiqueroutier  as 
distinguished  from  the  simple  failli .)  And  the 
preamble  to  the  statute  34  &  S5  lien.  VIII.  cap. 
6  (a.  d.  1542),  is  as  follows  :  “  Whereas  divers 
and  sundry  persons,  craftily  obtaining  into  their 
own  hands  great  substance  of  other  men's  goods, 
do  suddenly  flee  to  parts  unknown,  or  keep  their 
houses,  not  minding  to  pay  or  restore  to  any  of 
their  creditors  their  debts  and  duties,  but,  at 
their  own  wills  and  pleasures,  consume  the  sub¬ 
stance  obtained  by  credit  of  other  men  for  their 
own  pleasure  and  delicate  living,  against  all 
reason,  equity,  and  good  conscience.”  From 
these  passages  it  appears  that  originally  the  word 
bankrupt  could  only  be  applied  to  a  dishonest 
merchant  or  trader .  The  meaning,  however,  is 
now  so  far  changed  that  no  dishonesty  is  implied 
from  the  status  of  bankruptcy ;  but  the  word  is 
still  properly  applied  only  to  traders  or  merchants . 
Therefore  the  parliamentary  commissioners  of 
1840  report,  “  The  immediate  object  of  the  bank¬ 
rupt  law  is  the  equal  distribution  of  the  debtor’s 


property  among  his  creditors,  and  the  discharge 
of  the  honest  trader.  The  object  of  the  law  for 
the  relief  of  insolvent  debtors  is  the  personal 
discharge  of  honest  debtors,  prolonged  imprison¬ 
ment  for  the  dishonest  and  fraudulent,  and  a 
fair  distribution  of  their  present  and  future  ac¬ 
quired  property  among  their  creditors.”  Insol¬ 
vency,  then,  as  distinguished  from  strict  bank¬ 
ruptcy,  is  the  condition  or  status  of  one  who  is 
unable  to  pay  his  debts ;  and  insolvent  laws  are 
distinguished  from  strict  bankruptcy  laws  by  the 
following  characteristics. 

Bankruptcy  laws  apply  only  to  traders  or  mer¬ 
chants  ;  insolvent  laws,  to  those  who  are  not 
traders  or  merchants.  Bankrupt  laws  discharge 
absolutely  the  debt  of  the  honest  debtor  •  12 
Wheat.  230  ;  4  id.  122,  209;  2  Alas.  161-  2 
Blackf.  394 ;  3  Caines,  154 ;  26  Wend.  43 ;  1 
East,  6,  11;  o  id.  124  ;  4  B.  &  Aid.  654  ;  Baldvv. 
2Jb.  Insolvent  laws  discharge  the  person  of  the 
debtor  Irom  arrest  and  imprisonment,  but  leave 
the  future  acquisitions  of  the  debtor  still  liable 
to  the  creditor;  4  Wheat.  122;  3  H.  &  J.  61 
Both  laws  contemplate  an  equal,  fair,  and  honest 
division  of  the  debtor’s  present  effects  among 
his  creditors  pro  rata.  A  bankrupt  law  mav 
contain  those  regulations  which  are  generally 
found  in  insolvent  laws,  and  an  insolvent  law 
may  contain  those  which  are  common  to  a  bank- 

\VPA  aM  \&er  ¥arJh;all\C'  J’  4  Wheat-  105  ;  1 
W.  &  M.  115.  And  insolvent  laws  quite  eoex 

tensive  with  the  English  bankrupt  system  have 
not  been  unfrequent  in  our  colonial  and  state 
legislation,  and  no  distinction  was  ever  attemuted 
to  be  made  in  the  same  between  bankruptcies 
and  insolvencies;  3  Story,  Com.  on  Const.  11 
art.  1  §  8,  of  the  constitution  of  the  United 
States,  congress  shall  have  power  to  establish 
an  uniform  rule  on  the  subject  of  .  .  b  uil  - 

ruptcies  throughout  the  United  States.”  From 
a  deMre  of  avoiding  what  might  seem  to  be  an 
inlringement  upon  an  exclusive  right  of  con¬ 
gress,  the  laws  passed  by  the  various  states— 


with  the  exception  of  Texas— upon  the  sub¬ 
ject,  whether  properly  insolvent  or  bankrupt 
laws,  have  been  termed  insolvent  laws.  And 
when  congress  exercised  its  constitutional  right 
to  pass  a  bankruptcy  law,  by  the  act  “  to  estab¬ 
lish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,”  19  August,  1841,  all  persons 
were  included  within  its  operation,  and  were 
allowed,  upon  petition,  to  be  discharged  from 
their  debts.  The  law  of  congress  rendered  in¬ 
operative  the  state  insolvent  law  s ;  and,  under 
certain  circumstances,  traders  could  be  preceeded 
against  upon  petition  of  their  creditors.  The 
provision  in  the  bankrupt  act  rendering  it  prop¬ 
erly  an  insolvent  act,  being  exclusively  in  opera¬ 
tion,  gave  rise  to  serious  doubts  whether  the  act 
was  within  the  purview  of  the  constitution  (5 
Hill,  N.  Y.  817,  327,  Bronson,  J.,  dissenting;  1 
Barb.  Ch.  404 ;  12  Mete.  428  ;  6  Ark.  35 ;  25  Me. 
232  ;  3  Gilm.  225,  hold  the  act  constitutional; 
contra ,  2  N.  Y.  Leg.  Obs.  184),  and  finally  led 
to  its  repeal  March  3,  1843.  Encyc.  Brit.  Bank - 
ruptcy  /  2  Kent,  391,  n.  a.  Therefore,  in  the 
United  States,  both  the  legislation  of  congress 
and  of  the  separate  states  has  tended  to  obliter¬ 
ate  the  true  distinction  between  bankruptcy  and 
insolvency.  The  first  bankrupt  law,  passed  by 
congress  in  1800,  limited  to  five  years,  and  expir¬ 
ing  with  its  limitation,  was  modelled  upon  the 
English  bankruptcy  acts  then  in  operation,  and, 
like  them,  was  only  applicable  to  merchants. 
See  Act  March  3,  1791,  1  Story,  Laws  465;  Act 
March  2,  1799,  1  Story,  Laws  630 ;  Act  March  3, 
1841,  4  Sharsw\  Cont.  Sto.  L.  2236;  Act.  Jan.  7, 
1834,  4  Sharsw.  Cont.  Sto.  L.  2258 ;  Act  March 
2.  1837,  4  Shar6W.  Cont.  Sto.  L.  2536. 

Besides  thepow’er  vested  in  congress  of  making 
uniform  lawrs  for  the  regulation  of  bankruptcies, 
Const,  of  U.  S.  art.  1,  §  8,  it  is  provided,  art.  1, 

§  10,  Const,  of  U.  S.,  that  “no  state  shall  pass 
any  .  .  .  law  impairing  the  obligation  of  con¬ 

tracts”  (g.  v.).  By  these  clauses  it  was  gene¬ 
rally  understood  that  congress  possessed  the  ex¬ 
clusive  regulation  of  both  bankruptcy  and  insol¬ 
vency.  But  the  question  howr  far  the  states  may 
legislate  upon  these  subjects  came  to  be  fully  dis¬ 
cussed  in  the  celebrated  case  Ogden  vs.  Saunders, 
12  heat.  218.  The  decision  of  that  ease  recog¬ 
nized  much  larger  powers  in  the  6tates  than  had 
previously  been  supposed  to  exist.  It  was  held 
that  the  power  of  making  a  bankrupt  law  which 
shall  be  applicable  and  binding  upon  all  creditors 
and  all  descriptions  of  debts  resides  in  congress  ; 
when  congress  exercises  its  powrer,  it  i6  exclusive, 
and  by  its  exercise  the  state  insolvent  laws  (so 
called)  are  rendered  inoperative;  9  Mete.  16; 
contra,  2  Ired.  463 ;  but  that  a  state  insolvent 
law',  w  hereby  it  is  provided  that  a  debtor  on 
giving  up  his  property  to  his  creditors  is  abso¬ 
lutely  discharged  from  further  liability,  will,  as 
Jong  as  there  is  no  act  of  congress  on  bankruptcy, 
be  valid  in  respect  to  creditors  residing  in  such 
state,  and  to  contracts  made  in  the  state  subse¬ 
quently  to  the  passage  of  such  insolvent  law  ;  5 
How.  295 ;  1  Cush.  480-484,  n. ;  14  N.  H.  38  ;  10 
f^tc- fi94  ;  12  id.  470;  26  Me.  110;  1  W.  &  M. 
i  *  ’  ’  4  Wall.  229  ;  see  Cooley,  Const. 

-Urn.  300.  Therefore  such  an  insolvent  law  can¬ 
not  be  made  to  apply  to  contracts  made  within 
the  state  between  a  citizen  of  the  state  and  one 
w  ho  is  a  citizen  of  another  state  ;  12  Wheat.  213 ; 

.\°  ^bntraets  not  made  within  the  state;  1 
i  All.  ~L6,  523.  Consequently,  an  insolvent 
aw  ol  «a  state,  however  general  its  provisions, 
can  have  only  a  partial  and  limited  effect  as  a 
mnkrupt  law.  In  cases  where  the  state  has  eoni- 
piete  jurisdiction,  such  a  law  may  have  all  the 
esheutial  operation  of  a  bankrupt  law,  not  being 
mited  *°  a  there  discharge  of  the  person  of  the 
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Carnes,  154;  4  B.  &  Aid.  (554  ;  26  Wend.  43-  2 
Gray,  43  ;  7  Cush.  15 ;  4  Bosw.  459  ;  32  Miss  246 
Insolvency  may  of  course  be  simple  or  notorious* 
Simple  insolvency  is  attended  by  no  bad^e  of 
notoriety.  Notorious  or  legal  insolvency with 
which  the  law  lias  to  do,  is  designated  by’some 
pubhc  act  or  legal  proceeding.  This  ^s  the 
situation  of  a  person  who  has  done  some  noto¬ 
rious  act  to  divest  himself  of  all  his  property: 
as,  making  an  assignment,  applying  for  relief,  or 
having  been  proceeded  against  in  invitum  under 
„  2^  or  insolvent  Jaws  ;  1  Pet.  195 ;  2  Wheat 
3J6  ;  7  Toullier,  n.  45  ;  Domat,  liv.  4,  tit.  5,  nn 
1,  2 ;  2  Bell,  Com.  165.  ’  ’ 

It  is  with  regard  to  the  latter  that  the  insol¬ 
vency  laws  (so  called)  are  operative.  They  are 
generally  statutory  provisions  by  which  the  pro¬ 
perty  of  the  debtor  is  surrendered  for  his  debts ; 
and  upon  this  condition,  and  the  assent  of  a  cer¬ 
tain  proportion  of  his  creditors,  he  is  discharged 
from  all  further  liabilities ;  9  Mass.  431 ;  16  id. 
53  ;  2  Kent,  321 ;  Ingr.  Insolv.  9.  This  legal 
insolvency  may  exist  without  actual  inability  to 
pay  one’s  debts  when  the  debtor’s  estate  is  finally 
settled  and  wound  up ;  (See  definition,  2d 
branch,  beginning  of  this  article.)  3  Gray,  600. 
Insolvency,  according  to  some  of  the  state  stat¬ 
utes,  may  be  of  two  kinds,  voluntary  and  in¬ 
voluntary.  The  latter  is  called  the  proceeding 
against  the  creditor  in  invitum .  Voluntary 
insolvency,  which  is  the  more  common,  is  the 
case  in  which  the  debtor  institutes  the  proceed¬ 
ings,  and  is  desirous  of  availing  himself  of  the 
insolvent  laws,  and  petitions  for  that  purpose. 

Involuntary  insolvency  is  where  the  proceed¬ 
ings  are  instituted  by  the  creditors  in  invitum , 
and  so  the  debtor  forced  into  insolvency.  The 
circumstances  entitling  either  debtor  or  creditors 
to  invoke  the  aid  of  the  insolvent  law  are  in 
a  measure  peculiar  to  each  state.  But  their 
general  characteristics  are  as  follows  :  In  cases 
of  voluntary  insolvency,  the  debtor  must  owe  a 
certain  amount, — which  amount,  with  hi6  ina¬ 
bility  to  pav  the  same,  must  be  6et  forth  in  his 
petition,  the  creditors  are  usually  entitled  to 
proceed  in  invitum  to  petition  to  have  the  debtor 
declared  insolvent  and  his  effects  taken  posses¬ 
sion  of  and  distributed,  upon  the  following 
grounds :  that  the  creditor  has  fraudulently 
concealed  his  property,  or  has  conveyed  it  away, 
or  has  allowed  it  to  be  attached  and  to  remain 
so  fora  certain  length  of  time  without  dissolving 
the  attachment.  ^The  officers  before  whom 
insolvency  proceedings  may  be  had  are,  m  the 
different  states,  judges  (who  are  frequently 
iudgee  of  probate  also),  commissioners  in  in¬ 
solvency,  masters  in  chancery,  etc.  They  are 
appointed  for  the  purpose,  and  proceedings  are 
commenced  by  petition,  which  sets  forth  the  facts 
upon  which  the  claim  for  relief  is  founded, 
rnon  a  petition  of  a  debtor  the  facts  are  eom- 
Sv  tfken  to  be  true  as  set  forth  in  the  pet  - 
S  A  m^enffer  or  officer  of  the  court  is 
j  °  sent  to  take  possession  of  the  pro- 

immediately  sent  to  t  P  ,8  i68ued  t0  the 
peF-y  °  E  ditors  to  attend  a  meeting  In  a 

various  crcd  tors^MW  ^  ^  creditor8)  the  facts 

proceeding  »  nroved  before  the  warrant  can 

alleged  must  be  proved  b«  ^  entitled  to 
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sell  lor  the  benefit  of  all  conocmpri  foa 
case  of  perishable  articles,  etc.).  Then  a  meet*5 
me  of  creditors  beine  called,  an  assignee  is 
chosen  in  a  way  provided  by  statute.  In  his 
choice  the  creditors  are  considered  both  with 
regard  to  their  numbers  and  amounts  due  them 
io  the  assignee  all  the  property  is  transferred,  or 

v,rrn,rCdf?ibe  trans,em“d>  by  the  magistrate,  bv 
virtue  of  the  powers  by  law  vested  in  him.  This 
assignee  becomes  to  all  intents  and  purposes  the 
owner  of  the  property  of  the  debtor,  and,  as 
agent  for  his  creditors,  has  power  to  sell,  dispose 
ol,  collect,  and  reduce  to  money  all  the  property 
of  the  debtor.  He  calls  meetings  of  the  credi¬ 
tors,  when  directed  so  to  do  by  the  magistrate, 
and  transacts  all  the  other  business  and  per¬ 
forms  all  the  duties  by  law  imposed  upon  him. 
The  right  of  a  debtor  to  a  discharge  is  very  dif¬ 
ferent  in  the  various  states  of  "America.  In 
some  the  honest  debtor  may  obtain  a  discharge, 
however  small  a  percentage  of  his  debts  he  may 
pay.  In  others  he  is  entitled  to  a  discharge 
upon .  the  payment  of  a  certain  percentage,  or 
upon  obtaining  the  assent  of  a  majority  of  the 
creditors.  It  is  also  provided  by  the  statutes  of 
some  of  the  states  that  the  second  or  third  dis¬ 
charge  shall  not  be  obtained  at  all,  or  as  easily 
as  in  the  first  instance  of  insolvency. 

The  refusing  to  discharge  a  debtor  upon  the 
ground  that  iie  has  been  guilty  of  fraudulent 
conduct  is  also  subject  to  state  legislation.  Cer¬ 
tain  acts  are  made  presumptive  evidence  of 
fraud  :  as,  the  securing  of  debts  within  a  certain 
time  before  the  application  for  the  discharge. 
Such  times  are  regulated  by  the  statutes,  and, 
commonly,  the  times  limited  are  six  months  or 
one  year/  In  some  states,  if  a  pre-existing  debt 
has  been  paid  or  secured  within  a  year  prior  to 
being  declared  insolvent,  the  debtor  having  rea- 
scmable  cause  at  the  time  to  suppose  himself  insol¬ 
vent ,  his  discharge  will  not  be  granted. 

In  England,  besides  the  Bankrupt  Act,  34  & 
35  Hen.  VIII.  cap.  6,  a.  d.  1542,  which  has  been 
mentioned,  there  have  been  many  acts  of  parlia¬ 
ment  amending  and  revising  previous  legislation 
upon  the  subject.  Among  the  most  important 
of  these  are  the  act  of  1570 ;  the  act  of  1325  (6 
Geo.  IV.  cap.  16),  called  Sir  Samuel  Romillv’s 
Act,  act  of  1831  (1  &  2  Will.  IV.  cap.  56),  called 
Lord  Brougham’s  Act ;  the  act  of  1849  (12  <fc  13 
Viet.  cap.  106,  §  178).  Although  this  system 
has  been  the  growth  of  more  than  three  cen¬ 
turies,  and  has  been  matured  by  the  talents  and 
experience  of  the  wisest  and  most  distinguished 
men  in  chancery,  Lord  Eldon,  as  late  as  1801, 
upon  succeeding  to  the  great  seal,  expressed  his 
indignation  against  the  frauds  committed  under 
cover  of  the  system.  He  said  that  its  abuse  was 
disgrace  to  the  country,  and  that  it  would  be 
better  at  once  to  repeal  all  the  statutes  than  to 
suffer  them  to  be  applied  to  such  purposes.  There 
was  no  mercy  to  the  estate.  Nothing  was  less 
thought  of  than  the  object  of  the  commission. 
As  they  were  frequently  conducted  in  the  coun- 
try,  they  were  little  more  than  stock  in  trade  for 
the  commissioners,  the  assignees,  and  the  solici¬ 
tor  •  6  Ves  1.  The  act  34  Geo.  III.  ch.  69,  was 
called  an  insolvent  debtor’s  act ;  but  the  first  act 
of  insolvency  properly  so  called  was  Passcd 
18°6  And  tlie  act  of  i  &  8  V  ict.  cap.  70,  called 
“qn  act  for  facilitating:  arrangements  between 
debtJ and  creditor,”  is  properly  an  insolvency 
law.  This  provided  for  the  discharge  ol  a  non- 


INSOLVENT  ESTATES 


812 


INSTANCIA 


trading  debtor  if  he  had  a  certain  concurrence 
from  his  creditors.  This  was  one-third,  both  in 
value  and  number,  to  the  initiatory  steps.  To 
the  discharge,  a  proportional  consent  at  an  ini¬ 
tiatory  meeting,  and,  finally,  the  consent  of 
three-eighths  in  both  number  and  value,  or  nine- 
tenths  in  value  of  creditors  to  the  sum  of  twenty 
pounds  and  upwards. 

Many  of  the  states  have  laws  for  the  distri¬ 
bution  of  insolvent  estates,  and  also  laws  for 
the  relief  of  poor  debtors.  These  are  not  prop¬ 
erly  called  insolvent  laws  in  the  sense  in  which 
we  have  used  the  words, — though  the  latter  re¬ 
lieve  the  debtor’s  body  from  restraint  upon  a 
surrender  of  his  goods  and  estate,  and  leave  his 
future  acquisitions  still  liable.  See  articles  In¬ 
solvent  Estates,  Executors  and  Adminis¬ 
trators,  and  Poor  Debtors. 

INSOLVENT  ESTATES  OF  PER¬ 
SONS  DECEASED.  In  some  states,  the 
distribution  of  the  estates  of  deceased  insol¬ 
vent  debtors  is  especially  provided  for  by 
statute.  In  others,  these  estates  are  left  to 
the  general  regulations  existing  in  most  states 
with  regard  to  administration. 

In  some  states,  special  regulations  have 
been  made.  These  regulations  frequently 
provide  that  certain  claims  shall  be  privi¬ 
leged,  and  insure  the  fair  division  of  the 
remainder  of  the  assets  of  the  deceased  among 
all  his  creditors  pro  rata. 

INSPECTION  (Lat.  inspicere ,  to  look 
into).  The  examination  of  certain  articles 
made  by  law  subject  to  such  examination,  so 
that  they  may  be  declared  fit  for  commerce. 
The  decision  of  the  inspectors  is  not  final : 
the  object  of  the  law  is  to  protect  the  commu¬ 
nity  from  fraud,  and  to  preserve  the  character 
of  the  merchandise  abroad.  8  Cow.  45.  See 
1  Johns.  205;  13  id.  331 ;  2  Caines,  312:  3 
id.  207. 

In  Practice.  Examination. 

The  inspection  of  all  public  records  is  free 
to  all  persons  who  have  an  interest  in  them, 
upon  payment  of  the  usual  fees;  7  Mod.  129; 
1  Stra.  304;  2  id.  260,  954,  1005.  But  it 
seems  a  mere  stranger,  who  has  no  such 
interest,  has  no  right  at  common  law ;  8 
Term,  390.  ’ 

INSPECTION  LAWS.  The  right  in  the 
states  to  enact  inspection  laws,  quarantine  and 
health  laws  is  undoubted  and  is  recognized  in 
the  constitution;  Cooley,  Const.  Lim.  730. 
These  may  be  carried  to  the  extent  of  order¬ 
ing  the  destruction  of  private  property,  when 
infected  with  disease  or  otherwise  dangerous  * 
id. ;  5  How.  632. 


INSPECTOR.  The  name  given  to  < 
tain  officers  whose  duties  are  to  examine 
inspect  things  over  which  they  have  juris 
tion:  as,  inspector  of  bark,  one  who  is 
law  authorized  to  examine  bark  for  expo 
tion,  and  to  approve  or  disapprove  of 
quality.  Inspectors  of  customs  are  offr 
appointed  by  the  general  government :  ai 
2ir'utlffl-  see  1  Story,  U.  S.  Laws,  < 
lJqn6?J’tf10,  ®12,  619,  621’  623>  650 ;  2 

1490,  ljl6;  3  id.  1650,  1790. 


INSFEXIMUS  (Lat.).  We  have  seen. 
A  word  sometimes  used  in  letters  patent,  re¬ 
citing  a  grant,  inspexvnus *  such  former  grant, 
and  so  reciting  it  verbatim  :  it  then  grants 
such  further  privileges  as  are  thought  conve¬ 
nient.  5  Co.  54. 

INSTALLATION,  INSTALMENT. 

The  act  by  which  an  officer  is  put  in  public 
possession  of  the  place  he  is  to  fill.  The 
president  of  the  United  States,  or  a  governor, 
is  installed  into  office,  by  being  sworn  agree¬ 
ably  to  the  requisition  of  the  constitution  and 
laws. 

INSTALMENT.  A  part  of  a  debt  due 
by  contract,  and  agreed  to  be  paid  at  a  time 
different  from  that  fixed  for  the  payment  of 
the  other  part.  For  example,  if  I  engage  to 
pay  you  one  thousand  dollars,  in  two  pay¬ 
ments,  one  on  the  first  day  of  January  and 
the  other  on  the  first  day  of  July,  each  of 
these  payments  or  obligations  to  pay  will  be 
an  instalment. 

In  such  case,  each  instalment  is  a  separate 
debt  so  far  that  it  may  be  tendered  at  any 
time,  or  the  first  may  be  sued  for  although  the 
other  shall  not  be  due;  3  Dane,  Abr.  493, 
494;  1  Esp.  129,  226;  2  id.  235;  3  Salk.  6, 
18;  1  Maule  &  S.  706. 

A  debtor  who  by  failing  to  pay  three  instal¬ 
ments  of  rent  due  on  a  lease  would  forfeit  his 
estate,  may,  in  order  to  save  it,  tender  one 
instalment  to  prevent  the  forfeiture,  although 
there  may  be  two  due  at  the  time  ;  and  he  is 
not  bound  to  tender  both  ;  6  Toullier,  n.  688. 

INSTANCE  (literally,  standing  on : 
hence,  urging,  solicitation.  Webster.  Diet.). 

In  Civil  and  French  Law.  In  general, 
all  sorts  of  actions  and  judicial  demands. 
Dig.  44.  7.  58. 

In  Ecclesiastical  Law.  Causes  of  tn- 
stance  are  those  proceeded  in  at  the  solicitation 
of  some  party,  as  opposed  to  causes  of  office, 
which  run  in  the  name  of  the  judge.  Halif. 
Anal.  p.  122. 

In  Scotch  Law.  That  which  may  be  in¬ 
sisted  on  at  one  diet  or  course  of  probation. 
Whart. 

INSTANCE  COURT.  In  English 
Law.  That  branch  of  the  admiralty  court 
which  has  the  jurisdiction  of  all  matters  ex¬ 
cept  those  relating  to  prizes. 

The  term  is  sometimes  used  in  American  law 
for  purposes  of  explanation,  but  has  no  proper 
application  to  admiralty  courts  in  the  United 
States,  where  the  powers  of  both  instance  and 
prize  courts  are  conferred  without  any  distinc¬ 
tion;  3  Dali.  6  ;  1  Gall.  563  ;  3  Kent,  355,  378. 

See  Admiralty.  x 

INSTANCIA.  In  Spanish  Law.  The 

institution  and  prosecution  of  a  suit  from  its 
inception  until  definitive  judgment.  .  I  lie 
first  instance,  u  primer  a  instancia,”  Is  the 
prosecution  of  the  suit  before  the  judge  com¬ 
petent  to  take  cognizance  of  it  at  its  incep¬ 
tion:  the  second  instance,  “  secunda  in - 
stancia,”  is  the  exercise  of  the  same  action 
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before  the  court  of  appellate  jurisdiction  ;  and 
the  third  instance,  “  tercera  instancia  ”  is 
the  prosecution  of  the  same  suit,  either  by  an 
application  of  revision  before  the  appellate 
tribunal,  that  has  already  decided  the  cause' 
or  before  some  higher  tribunal,  having  juris- 
diction  of  the  same.  °  J 

AU  civil  suits  must  be  tried  and  decided 
in  the  first  instance,  within  three  years;  and 
all  criminal ,  within  two  years. 

As  a  general  rule,  three  instances  are  ad- 
mitted  in  all  civil  and  criminal  cases.  Art 
285,  Const.  1812. 

INSTANTER  (Lat.).  Immediately; 
presently.  This  term,  it  is  said,  means  that 
the  act  to  which  it  applies  shall  be  done 
within  twenty- four  hours ;  but  a  doubt  has 
been  suggested  by  whom  is  the  account  of  the 
hours  to  be  kept,  and  whether  the  term 
instanter  as  applied  to  the  subject-matter  may 
not  be  more  properly  taken  to  mean  “before 
the  rising  of  the  court/  ’  when  the  act  is  to 
be  done  in  court,  or  “  before  the  shutting  of 
the  office  the  same  night,”  when  the  act  is  to 
be  done  there.  1  Taunt.  343;  6  East,  587, 
n.  e.  ;  Tidd,  Pr.  3d  ed.  508,  n. ;  3  Chitty, 
Pr.  112.  See  3  Burr.  1809;  Co.  Litt.  157; 
Styles,  Reg.  452. 

I  N  S  T  A  R  (Lat.).  Like  ;  resembling ; 
equivalent :  as,  instar  dentium ,  like  teeth  ; 
instar  omnium ,  equivalent  to  all. 

INSTIGATION.  The  act  by  which  one 
incites  another  to  do  something,  as,  to  injure 
a  third  person,  or  to  commit  some  crime  or 
misdemeanor,  to  commence  a  suit,  or  to  prose¬ 
cute  a  criminal.  See  Accomplice. 

INSTITOR  (Lat.).  In  Civil  Law.  A 
clerk  in  a  store  ;  an  agent. 

He  was  so  called  because  he  watched  over 
the  business  with  which  he  was  charge  ;  an 
it  is  immaterial  whether  he  was  employed  in 
making  a  sale  in  a  store,  or  whether  charged 
with  any  other  business,  lnstitor  appeUatu s 
est  ex  eo,  quod  negotio  gerendo 
multum  facit  tabernxz  sit  prceposttus,  an  cu 
bet  alii  negotiation.  Vis.  lib.  14,  tot .8,  l. 
3.  Mr.  Bell  says  that  the  ®harPe Jj,  j 
a  clerk  to  manage  a  store  or  s  iop 
stitorial  power.  1  Bell,  Com.  479  5  h  ed 
Erskine,  Inst.  3.  3.  46  ;  1  “gS 

Brodie,  b.  1,  tit.  11,  §§  12,  18,  19,  *t01> 

of;  Substitutes.  .  appointed 

In  Civil  Law.  One  w1,o^ '^1 PC  the 

heir  by  testament,  am  1  4  j0  ;s  called 

estate  devised  to  another  person,  wi 

the  substitute.  .  .  bv  testament. 
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ciples  arranged  in  an  orderly  manner ?Two 
booke  of  Institutes  were  known  to  the  civil  law- 
yers  of  antiquity, — Gaius  and  Justinian. 

I.  Coke’s  Institues.  Four  volumes  of 

commentaries  upon  various  parts  of  the  Eng¬ 
lish  law.  ° 

Sir  Edward  Coke  hath  written  four  volumes 
ol  Institutes,  as  he  is  pleased  to  call  them,  thoueh 
they  have  little  of  the  institutional  method  ^to 
warrant  Such  a  title.  The  first  volume  is  a  very 
extensive  commentary  upon  an  excellent  little 
treatise  of  tenures,  compiled  by  Judge  Littleton 
in  the  reign  of  Edw.  IV.  This  comment  i6  a 
rich  mine  of  valuable  common-law  learning, 
collected  and  heaped  together  from  the  ancient 
reports  and  year-books,  but  greatly  defective  in 
method.  The  second  volume  i6  a  comment  on 
many  old  acts  of  parliament,  without  any  sys¬ 
tematical  order ;  the  third,  a  more  methodical 
treatise  on  the  pleas  of  the  crown ;  and  the 
fourth,  an  account  of  the  several  species  of 
courts.  These  Institutes  are  usually  cited 
thus :  the  first  volume  as  Co.  Litt.,  or  1  Inst. ; 
the  second,  third,  and  fourth  as,  2,  3,  or  4  lust., 
without  any  author's  name.  1  Bla.  Com.  72. 

II.  Gaius’s  Institutes.  A  tractate  upon 
the  Roman  law,  ascribed  to  Caius  or  Gaius. 

Of  the  personal  history  of  this  jurist  nothing 
is  known.  Even  the  spelling  of  his  name  is 
matter  of  controversy,  and  he  is  known  by  no 
other  title  than  Gaius,  or  Caius.  He  is  believed 
to  have  lived  in  the  reign  of  Marcus  Aurelius. 
The  history  of  Gaius's  Institutes  is  remarkable. 
In  1816,  Niebuhr  was  sent  to  Rome  by  the  king 
of  Prussia.  On  his  way  thither,  he  spent  two 
days  in  the  cathedral  library  of  Verona,  and  at 
this  time  discovered  these  Institutes,  which  had 
been  lost  to  the  jurists  of  the  middle  ages.  In 
1817,  the  Royal  Academy  of  Berlin  charged 
Goeschen,  Bekkcr,  and  Hollweg  with  the  duty  of 
transcribing  the  discovered  manuscript.  Iu 
1819,  Goeschen  gave  the  first  completed  editiou, 
as  far  as  the  manuscript  could  be  deciphered,  to 
his  fellow-jurists.  It  created  an  unusual  sensa¬ 
tion,  and  became  a  fruitful  source  of  comment. 
It  formed  a  new  era  in  the  study  of  Roman  law. 
It  gave  the  modern  jurist  the  signal  advantage 
of  studying  the  source  of  the  Institutes  of  Ju- 
tinian  It  is  believed  by  the  best  modern  schol¬ 
ars  that  Gaius  was  the  first  original  tractate  of 
the  kind,  not  being  compiled  from  former  pub¬ 
lications  The  language  of  Gaius  is  clear,  terse, 
and  technical,' — evidently  written  by  a  master  of 
Taw  and  a  master  of  the  Latin  tongue.  The  In- 
Intiitpa  were  unquestionably  practical  There  1S 

S  Smpt  ..  Atelsm  or  i>hUo.opbt» :  «£S 

.io. = f 

logical ,  'and  Justinian  follows  it  with  an  almost 

servile  Imitation.  „  .  are  Goeschen’s  2d 

The  best  editions  of  Ga  us  a  e  ^  a£,aju 

ed.,  Beriin,  1824, in  ^theSd  ed.of  Goeschen, 
collated  by  Blub  me,  and  &n  from  a  critical 

Berlin,  1842,-edited bj  L  ,uul  bPc,i  interrupted 
revision  by  Goeschen ion  n$o7)  is  a  recen- 
by  his  death.  G®^®  editions  prior  to  that 
sion  of  all  the  Ger  attnK.ted  equal  atten- 
date.  In  France.  GiUua  translations : 

lainlblt59,  Francesco  Lisi,^  /^^diHon  of 

scholar,  publishcd^at  c  ^  ^  ltaliau  transla- 


;iaV,  P«^fdGa1uf,w^‘an  Italian  transla- 
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enriched  by  many  valuable  notes,  printed  in  both 
Latin  and  Italian. 

The  reader  who  may  wish  to  pursue  his  Gaiian 
studies  should  consult  the  list  of  some  thirty-odd 
treatises  and  commentaries  mentioned  in  Maek- 
eldey’s  Lehrbueh  des  R8m.  Rechts,  p.  47,  note 
(b),  13th  ed.,  Wien,  1851:  Huschke,  Essay  Zur 
Kritik  uud  Interp.  von  Gaius  Inst.,  Breslau, 
1830;  Haubold’s  Inst.  Juris  Rom.  Prev.  Line., 
pp.  151,  152,  505,  506,  Lipsiae,  1826 ;  Boecking’s 
Gaius,  Preface,  pp.  11-18,  Lips.,  1845;  Lisi’s 
Gaius,  Preface,  pp.  x.  xi.,  Bologna,  1859. 

The  following  treatises  on  Gaius  are  noted  by 
Vangerow',  as  of  peculiar  value :  Schrader,  under 
the  title  “  w  as  gewinnt  die  romische  Rechtsge- 
schichte  durch  Gai.  Institut.  *  Heidel.  1823 ; 
Ilaubold,  quantum  fructum  eeperit  Rom.  juris, 
e  Gaii.  inst. ;  Werke,  1-665 ;  Goschen’s  ed.  of 
Gaius,  giving  the  history  of  the  discovery  and 
its  value;  Gans,  Scholien  zu  Gaius,  Berlin,  1821 ; 
Dupont,  disquisitiones,  etc.  1822  ;  Brockdorf, 
Kommeut.  etc.,  1824;  Hefl'ter,  Comment.  1827; 
Assen,  adnotatio,  etc.  1826  ;  Unterholzner,  Con- 
ject.,  etc.,  1823 ;  Scheurl,  Beitrage,  etc. ;  Puchta, 
Comm.,  1837;  Poschman,  Studien,  1854,1860; 
Huschke,  revised  ed.  1861.  See  a  valuable  essay 
in  Holzendorff ’s  Rechtslexicon  (1870),  I.  97, 
100.  See,  also,  Abdy  and  Walker’s  translation 
of  Gaius,  published  in  1876,  and  Poste’s  trans¬ 
lation  and  commentary,  published  in  1871. 


III.  Justinian’s  Institutes  are  an 
abridgment  of  the  Code  and  Digest,  com¬ 
posed  by  order  of  that  emperor  and  under 
his  guidance,  with  an  intention  to  give  a  sum¬ 
mary  knowledge  of  the  law  to  those  persons 
not  versed  in  it,  and  particularly  to  students. 
Inst.  Proem.  §  3. 

The  lawyers  employed  to  compile  it  were 
Tribonian,  Theophilus.,  and  Dorotheus.  The 
work  w  as  first  published  on  the  21st  of  Novem¬ 
ber,  533,  and  received  the  sanction  of  statute  law' 
by  order  of  the  emperor.  They  are  divided  into 
four  books  :  each  book  is  divided  into  titles,  and 
each  title  into  separate  paragraphs  or  sections, 
preceded  by  an  introductory  part.  The  first  part 
is  called  principium ,  because  it  is  the  commence¬ 
ment  of  the  title ;  those  w’hich  follow  are  num¬ 
bered,  and  called  paragraphs.  The  work  treats 
of  the  rights  of  persons,  of  things,  and  of  ac¬ 
tions.  The  first  book  treats  of  persons ;  the 
second,  third,  and  the  first  five  titles  of  the 
fourth  book,  of  things ;  and  the  remainder  of 
the  fourth  book,  of  actions.  The  method  of  cit¬ 
ing  the  Institutes  should  be  understood,  and  is 
now  commonly  by  giving  the  number  of  the 
book,  title,  and  section,  thus:  Inst.  12  5  — 
thereby  indicating  book  I.  title  2,  section  ’ 5 
Where  it  is  intended  to  indicate  the  first  para¬ 
graph,  or  principium,  thus  :  Inst.  B.  I.  2  nr 
Frequently  the  citation  is  simply  I.  or  J.  i  2  5 
A  second  mode  of  citation  is  thus  :  §  5  Inst  o 
1.  1.  2.— meaning  book  I,  title  2,  paragraph  5 
A  third  method  of  citation,  and  one  in  universa 
use  with  the  older  jurists,  w'as  by  giving  th 
name  of  the  title  and  the  lirst  words  of  the  para 
graph  referred  to,  thus  :  §  senatusconsultuni  os 
I  de  jure  nat.  gen.  et  civil.— which  means,  as  be 
fore,  Inst.  B.  I.  tit.  2,  §  5.  See  1  Colquhoun,  s 

The  first  printed  edition  of  the  Institutes  ii 
that  of  Schoyffer,  fob,  1468.  The  last  eritica 
wSnaTM  1 [tionii8^at  of  Schrader,  4to,  Berlin 
*  ,  •  w°rk  of  Schrader  is  the  most  learned 
TnaHnJ°8t*fIaborate  conimcntary  on  the  text  o 
form  n  an  ln  an*J  Language,  and  was  intended  t< 

nothin,  f  „0f  the  Bcrlin  Corl»is  Juris;  bu 

thing  further  has  been  yet  published.  It  li 


impossible  in  this  brief  article  to  name  all  the 
commentaries  on  these  Institutes,  which  in  all 
ages  have  commanded  the  study  and  admiration 
or  jurists.  More  than  one  hundred  and  fifty 
years  ago  one  Homberg  printed  a  tract  De  Mul- 
titudine  niinia  Commeutatorum  in  Institutiones 
Juris.  But  we  must  refer  the  reader  to  the  best 
recent  French  and  English  editions.  Ortolan’s 
Institutes  de  l’Empereur  Justinien  avee  letexte, 
la  traduction  en  regard,  et  les  explications  sous 
chaqueparagraplie,  Paris,  1857,  3  vols.  8vo,  6ixth 
edition.  This  is,  by  common  consent  of  scholars, 
regarded  as  the  best  historical  edition  of  the 
Institutes  ever  published.  Du  Caurroy ’s  Insti¬ 
tutes  de  Justinien  traduites  et  expliqu^cs  par 
A.  M.  Du  Caurroy,  Paris,  1851,  8th  ed.  2  vols. 
8vo.  The  Institutes  of  Justinian  :  with  English 
Introduction,  Translation,  and  Notes,  by  Thomas 
Collet  Sandars,  M.  A.,  London,  1853,  8vo ;  2d 
ed.,  1860.  This  work  has  been  prepared  ex¬ 
pressly  for  beginners,  and  is  founded  mainly 
upon  Ortolan,  with  a  liberal  use  of  LaGrange, 
Du  Caurroy,  Warnkoenig,  and  Puchta,  as  w’ell 
as  Harris  and  Cooper.  A  careful  study  of  this 
edition  will  result  in  the  student’s  abandoning 
its  pages  and  betaking  himself  to  Schrader  and 
Ortolan.  The  English  edition  of  Harris,  and  the 
American  one  of  Cooper,  have  ceased  tc^attract 
attention. 

The  most  authoritative  German  treatises  on 
the  Pandects  are  the  following :  Wlndseheid, 
Dr.  B.,  3d  ed.,  Dusseldorff,  1873,  2  vols. ;  Van- 
gerowr,  Dr.  K.  A., 7th  ed.,  Marburg,  1863  ;  Brintz, 
Dr.  A.  B.,  2d  ed.,  Erlangen,  1879;  Ibering,  Dr. 
R.,  Jena,  1881.  Incomparably  the  most  philoso¬ 
phical  exposition  of  the  Roman  system  of  juris¬ 
prudence  is  Savigny’s  Gesch.  des  rom.  Rechts, 
coupled  with  his  System  des  heut.  rom.  Rechts, 
the  latter  published  in  Berlin  in  1840.  Of  both, 
French  translations  have  been  published  by 
Guenoux.  See  also  Sandars’  Justinian,  with  an 
introduction  by  William  G.  Hammond  (1876), 
and  Abdy  and  W’alker’s  translation  of  the 
Institutes  (1876). 

IV.  Theophilus’  Institutes.  A  para¬ 
phrase  of  Justinian,  made,  it  is  believed, 
soon  after  a.  d.  533. 

It  is  generally  supposed  that  in  a.  d.  534,  535, 
and  536, Theophilus  read  hi6  commentary  in  Greek 
to  Iiis  pupils  in  the  law  school  of  Constantinople. 
He  is  conjectured  to  have  died  some  time  in 
a.  d.  536.  This  paraphrase  maintained  itself 
as  a  manual  of  law  until  the  eighth  or  tenth  cen¬ 
tury.  This  text  wras  used  in  the  time  of  Hexa- 
biblos  of  Harmenipulus,  the  last  of  the  Greek 
jurists.  It  is  also  conjectured  that  Theophilus 
wras  not  the  editor  of  bis  owrn  paraphrase,  but 
that  it  wras  drawn  up  by  some  of  his  pupils  after 
his  explanations  and  lectures,  inasmuch  as  it 
contains  certain  barbarous  phrases,  and  the  texts 
of  the  manuscripts  vary  greatly  from  each  other. 

It  has,  however,  always  been  somewhat  in  use, 
and  jurists  consider  that  its  study  aids  the  text 
of  the  Institutes;  and  Cujas  and  Hugo  have 
both  praised  it.  The  first  edition  was  that  of 
Zuichem,  fol.,  Basle,  1531  ;  the  best  edition  is 
that  of  Reitz,  2  vols.  4to,  1751,  Haag.  There  is 
a  German  translation  by  WTfisterman,  1823,  2 
vols.  8vo  ;  and  a  French  translation  by  Mons. 
Ilregier,  Paris,  1847,  8vo,  whose  edition  is  pre¬ 
faced  by  a  learned  and  valuable  introduction 
and  dissertation.  Consult  Mortreuil,  Hist,  du 
Droit  Byzan.,  Paris,  1843  ;  Smith,  Diet.  Biog. 
London,  1849,  3  vols.  8vo ;  1  Kent,  533  ;  Profes¬ 
sion  d’Avocat,  tom.  ii.  n.  536,  page  95  ;  In  trod. 
^  PEtude  du  Droit  Romain,  p.  124 ;  Diet,  de 
durisp. ;  Merlin,  R4uert. ;  Eneyclop&lie  de 
d  Alembert. 
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INSTITUTION  (Lat 
to  establish). 

In  ^vil  Law.  The  appointment 
heir ;  the  act  by  which  a  testator  nominates 
one  or  more  persons  to  succeed  him  in  all  his 
rights  active  and  passive.  Halifax,  Anal.  39 ; 
Pothier,  Tr.  des  Donations  testamentaires,  c. 
2,  s.  1,  §  1  ;  La.  Civ.  Code,  1598 ;  Die.  28 
5.  1 ;  1.  28.  6.  1,  2.  §  4.  b 

In  Ecclesiastical  Law.  To  become  a 
parson  or  vicar,  tour  things  are  necessary, 
viz.  i  holy  orders,  presentation,  institution, 
induction.  Institution  is  a  kind  of  investi¬ 
ture  of  the  spiritual  part  of  the  benefice ;  for 
by  institution  the  care  of  the  souls  of  the 
parish  is  committed  to  the  charge  of  the 
clerk, — previous  to  which  the  oath  against 
simony  and  of  allegiance  and  supremacy  are 
to  be  taken.  By  institution  the  benefice  is 
full :  so  that  there  can  be  no  fresh  presenta¬ 
tion  (except  the  patron  be  the  king),  and  the 
clerk  may  enter  on  parsonage-house  and  glebe 
and  take  the  tithes ;  but  he  cannot  grant  or 
let  them,  or  bring  an  action  for  them,  till  in¬ 
duction.  See  1  131a.  Com.  389—391  ;  1  Burn, 
Eccl.  Law,  169-172. 

In  Political  Law.  A  law,  rite,  or  cere¬ 
mony  enjoined  by  authority  as  a  permanent 
rule  of  conduct  or  of  government:  as,  the 
Institutions  of  Lycurgus.  Webster,  Diet. 
An  organized  society,  established  either  by 
law  or°  the  authority  of  individuals,  tor  pro¬ 
moting  any  object,  public  or  social.  ebster, 

Diet.  - 

In  Practice.  The  commencement  ot  an 
action :  as,  A  B  has  instituted  a  suit  against 
C  D  to  recover  damages  for  trespass. 

INSTRUCTIONS.  In  Common  Law. 
Orders  given  by  a  principal  to  his  agent  111 
relation  to  the  business  of  his  agency. 

The  a<rent  is  bound  to  obey  the  instructions 
he  has  received  ;  and  when  he  neglects  so  to 
do  he  is  responsible  for  the  consequences,  un- 
lptis  he  is  justified  by  matter  of  necessity  , 
Binn  361 ;  1  Liverm.  Ag.  368.  See  Agent. 

In  Practice.  The  statement  of  a  cause  of 
'iction  given  by  a  client  to  his  attorney,  an 
which  where  such  is  the  practice,  arc  sent  to 
hi,  pleader  .o  put  into  legal  form  of  a  deck- 
_  Warren,  Lnw  Stud.  284.  # 

^  Instructions  to  counsel  are  their  indemnity 
for  anv  aspersions  they  may  make  ontkop- 
..  •'mrty  •  but  attorneys  who  have  a  just 

posite  pdrty  -  reputation  will  be  cau- 

regard  to  the  instructions,  not  to  make 

tious,  even  unue  .  upon  a  party  or  wit- 

any  unnecessary  tt  gtPfiaWe  jct  the 

ness.  .  1  %  be  held  responsible.  Eunom. 
counsel  will  jror  a  form  of  mstruc- 

Dial.  2,  §  43>  P-  pr>  ii 7  120,  n. 
tions,  see  3  Chi  y,  'The  means  used  and 
In  French  LaJ-  epare  a  case  for  trial, 
formality  emp  °'  ,jed  to  criminal  cases,  and 
It  is  generally  »PP“e  . .  struCtion ;  it  is  then 
l  5J  railed  «n- whirh  tend 
defined  the  or  delict,  m  order 

to  prove  positively  ^  the  punishment 

to  inflict  on  the  guilty  p 

which  he  deserves. 
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INSTRUMENT.  The  writing  which 
contains  some  agreement,  and  is  so  called  be¬ 
cause  it  has  been  prepared  as  a  memorial  of 
what  has  taken  place  or  been  agreed  upon. 
It  includes  bills,  bonds,  conveyances,  leases, 
mortgages,  promissory  notes,  and  wills,  but 
accounts,  ordinary  letters  or  memo- 
randa.  The  agreement  and  the  instrument 
n\  which  it  is  contained  are  very  ditFerent 
things,— the  latter  being  only  evidence  of  the 
existence  of  the  former.  The  instrument  or 
form  of  the  contract  may  be  valid,  but  a  con¬ 
tract  itself  may  be  void  on  account  of  fraud. 
See  Ay lifie,  Rarerg.  305 ;  Dunlap,  Adm.  Pr. 
220. 

INSTRUMENT  OF  SASINE.  An 

instrument  in  Scotland  by  which  the  delivery 
of  “sasine”  (i.  e.  seisin)  is  attested.  Moz. 
&  W. 

INSTRUMENTA  (Lat.).  That  kind  of 
evidence  which  consists  of  writings  not  under 
seal :  as,  court-rolls,  accounts,  and  the  like. 
3  Co.  Litt.  Thomas  ed.  487. 

INSUFFICIENCY.  In  Chancery 
Practice.  After  filing  of  defendant’s  an¬ 
swer,  the  plaintiff  has  six  weeks  in  which  to 
file  exceptions  to  it  for  insufficiency , — which 
is  the  fault  of  not  replying  specifically  to  spe¬ 
cific  charges  in  the  bill.  Smith,  Ch.  Pr.  344  ; 
Mitf.  Eq.  PI.  376,  note;  Sanders,  Ord.  in 
Cli.,  Index. 

Under  the  Judicature  Act,  1875,  order  xxxi., 
rules  6,  9, 10,  interrogatories  are  to  be  answered 
by  affidavit,  and  if  the  party  interrogated  an¬ 
swers  insufficiently,  the  party  interrogating  may 
apply  to  the  court,  for  an  order  requiring  him  to 
answer  further.  Moz.  &  IV  ■ 

INSULA  (Lat.  island).  A  house  not  con¬ 
nected  with  other  houses,  but  separated  by 
a  surrounding  space  of  ground.  Calvmus, 

Lex.  0  . 

INSURABLE  INTEREST.  Such  an 
interest  in  a  subject  of  insurance  as  will  en- 
title  the  person  possessing  it  to  obtain  insur- 

‘Tis  essential  to  the  contract  of  insurance 
•is  distinguished  from  a  wager,  that  the  as¬ 
sured  should  have  a  legally  recognizable  in¬ 
tent  in  the  insured  subject,  the  pecuniary 
value  of  which  may  be  appreciated  and  com¬ 
muted  or  valued.  It  is  not  requisite  that  the 
Sred  party  should  have  ar i  absolute .pro- 
nertv  in  the  insured  subject,  or  that  the  .uo 
iect  *  or  interest  should  be  one  that  can 
exclusively  possessed  or 

tradition  or  <issiixnmont*  -»  •  -i 

SvoK  neither  legal  u°r  eutuuUe  Mle  ,  1 


565. 
be 


,01  •  12  Iowa,  287  ;  i  Sprague 

The  subject  or  ^troM’ 
such  that  it  may  be  •  s  by  tbe  risks  in- 
diminished,  or  inter  ^naUy  insured 

sured  against.  1  .  snecies  ot  pro- 

are  those  of  the  °™r  of 

perty,  of  “Sldentla  tend,  of  an  .igmt, 
bottomry  P  foctorj  carrier,  bailee,  or 

Py  Ealing  a  lien  or  entitled  to  a  rent  orm- 


INSURANCE 


816 


INSURANCE  COMPANY 


come,  or  being  liable  to  a  loss  depending  upon 
certain  conditions  or  contingencies,  or  having 
the  certainty  or  probability  of  a  profit  or  pe¬ 
cuniary  benefit  depending  on  the  insured  sub¬ 
ject;  1  Phill.  Ins.  c.  3;  11  E.  L.  &  Eq.  2; 
28  id.  312;  34  id.  116;  48  id.  292;  5  N.Y. 
151;  19  id.  184;  11  Penn.  429;  10  Cush. 
37;  6  Gray,  192;  2  Md.  Ill;  13  B.  Monr. 
311;  16  id.  242;  5  Sneed,  139;  62  N.Y.  47, 
54  ;  20  Am.  Dec.  510. 

The  certainty  or  probability,  direct  or  inci¬ 
dental,  of  pecuniary  benefit  by  the  living,  or 
pecuniary  loss  or  damage  to  any  one  by  the 
decease,  of  another,  gives  an  insurable  in¬ 
terest  in  his  life  ;  1  Phill.  Ins.  c.  3,  sec.  xiv. ; 
10  Cush.  244;  22  Penn.  65;  27  id.  268;  23 
Conn.  244  ;  22  Barb.  9  ;  28  Mo.  383  ;  28  E. 
L.  &  Eq.  312.  Nor  does  the  contract  of  life 
insurance  necessarily  become  void,  if  entered 
into  in  good  faith  at  the  time  of  making  the 
policy,  though  it  afterwards  changes  in 
amount  or  ceases  altogether.  It  is  not  a  con¬ 
tract  of  indemnity ;  25  Am.  L.  Reg.  392, 
and  note  by  Mr.  Brannan ;  s.  c.  94  U.  S. 
457;  13  Wall.  616;  13  C.  B.  365.  But  see 
May,  Ins.  §  117.  Thus,  a  policy  of  insurance 
taken  out  by  a  husband  and  wife  on  their 
joint  lives,  for  the  benefit  of  the  survivor,  is 
not  impaired  by  a  subsequent  divorce  ;  94  U. 
S.  457  ;  8.  c.  25  Am.  L.  Keg.  392  and  n. 

The  amount  of  insurable  interest  is  the 
value  of  the  insured  subject  as  agreed  by  the 
policy,  or  its  market  value,  or  the  pecuniary 
loss  to  which  the  assured  is  liable  by  the 
risks  insured  against,  though  the  insured 
subject — for  example  life  or  health— has  not 
a  market  value;  2  Phill.  Ins.  c.  14;  13 
Barb.  206;  7  N.  Y.  530;  13  id.  31  ;  24  N. 
H.  234 ;  2  Pars.  Mar.  Law,  c.  2,  sec.  2. 

The  weight  of  decision  has  been  in  favor  of  the 
view,  that  the  contract  of  life  insurance  between 
citizens  of  different  states  is  not  dissolved,  but 
only  suspended,  by  a  war  between  the  states  ; 
46  N.  Y.  54  ;  9  Blatch.  234 ;  9  Am.  Rep.  169 ;  10 
id.  535  ;  13  Wall.  159  ;  but,  contra ,  41  Conn.  372  : 

93  U.  S.  24. 

With  regard  to  the  nature  and  amount  of 
interest  necessary  for  a  policy  of  life  insurance, 
no  definite  general  principle  6eems  yet  to  have 
been  established,  though  the  classes  of  insura¬ 
ble  interests  have  been'increasing.  A  sister  has 
been  held  to  have  a  sufficient  interest  in  the  life 
of  a  brother;  12  Mass.  115;  a  wife  in  that  of 
husband  ;  a  father  in  that  of  minor  son  ;  45  Me. 
104  ;  a  feme  sole  in  that  of  her  betrothed  ;  52  Mo. 
213;  66  id.  63;  creditor  in  that  of  his  debtor; 
Park,  Ins.  432;  partner  in  co-partner;  20  N.  Y. 
32.  Any  reasonable  expectation  of  pecuniary 
benefit  or  advantage  from  the  continued  life  of 
another,  creates  an  insurable  interest  in  such  life  ; 

94  U.  S.  457;  s.  c.  25  Am.  L.  Reg.  392  and  n. 
Under  the  married  women’s  property  act  (33  & 
34  Viet.  s.  10)  a  wife  may  effect  a  policy  of  in¬ 
surance  on  her  husband’s  life,  for  her  separate 
use  ;  Moz.  &  W.  As  to  the  effect  of  the  fall  of  a 
building,  on  a  policy  of  fire  insurance  thereon, 
see  127  Mass.  206  ;  id.  346  ;  34  Am.  Rep.  375 ;  id. 
387.  As  to  what  constitutes  an  accident ,  see  24 
Wise.  28 ;  8  Am.  Rep.  218 ;  article  in  7  Am.  L. 
Rev.  585  ;  Bliss,  Life  Ins.  683. 

INSURANCE  (also  called  Assurance ). 
A  contract  whereby,  for  an  agreed  premium, 
one  party  undertakes  to  compensate  the  other  [ 


for  loss  on  a  specified  subject  by  specified 
perils.  The  party  agreeing  to  make  the 
compensation  is  usually  called  the  insurer 
or  underwriter ;  the  other,  the  insured  or 
assured ;  the  agreed  consideration,  the  pre¬ 
mium;  the  written  contract,  a  policy ;  the 
events  insured  against,  risks  or  perils;  and 
the  subject,  right,  or  interest  to  be  protected, 
the  insurable  interest;  1  Phill.  Ins.  §§  1-5. 

An  insurance  warranty  against  over-valua¬ 
tion  is  broken  only  in  case  of  an  intentional 
and  fraudulent  over-valuation  ;  54  Cal.  156  ; 
23  Alb.  L.  J.  364;  35  Am.  Rep.  74. 

Insurance  on  risks  in  navigation  is  on  ves¬ 
sels  and  other  navigable  craft,  freight,  cargo, 
and  liens  on  either  by  bottomry,  respondentia, 
mortgage  for  commissions  or  otherwise,  and 
on  profits. 

Insurance  against  fire  on  land  is  upon 
buildings,  and  all  species  of  property,  real 
and  personal,  that  is  subject  to  destruction  or 
direct  damage  by  fire.  Insurance  on  lives  is 
applicable  mostly  to  human  life,  but  is  also 
made  on  domestic  animals,  or  such  as  are  in 
possession.  Beside  life,  fire,  and  marine 
insurance,  we  have,  in  modern  times,  insu¬ 
rance  against  accident ,  loss  of  time  from 
disease,  or  health  insurance,  insurance  against 
theft  of  valuables,  breakage  of  plate  glass,  etc. 
See  Abandonment  ;  Adjustment  ;  Aver- 
age;  Deviation  ;  Insurable  Interest; 
Memorandum  ;  Valuation  ;  Policy  ; 
Warranty. 

INSURANCE  AGENT.  An  agent  for 
effecting  insurance  may  be  such  by  appoint¬ 
ment  or  the  recognition  of  his  acts  done  as 
such.  2  Phill.  Ins.  §  1848;  4  Cow.  645. 
He  may  be  agent  for  either  of  the  parties  to 
the  policy,  or  for  distinct  purposes  for  both  ; 
16  T.  B.  Monr.  252;  20  Barb.  68. 

An  insurance  agency  may  be  more  or  less 
extensive  according  to  the  express  or  implied 
stipulations  and  understanding  between  him 
and  his  principals.  It  may  be  for  filling  up 
and  issuing  policies  signed  in  blank  by  his 
principals,  for  transmitting  applications  to 
his  principals  filled  up  by  himself,  as  their 
agent  or  that  of  the  applicant,  for  receiving 
and  transmitting  premiums,  for  adjusting  and 
settling  losses,  or  granting  liberties  and  making 
new  stipulations,  or  for  any  one  or  more  of 
these  purposes;  18  N.  Y.  376  ;  19  id.  305; 
25  Conn.  53,  465,  542;  26  id.  42;  12  La. 
122;  37  N.  H.  35;  12  Md.  348;  1  Grant, 
Cas.  472;  23  Penn.  50,  72;  26  id.  50. 

Notice  to  an  agent  of  matters  within  his 
commission  is  such  to  the  company  ;  16  Barb. 
159;  1  E.  L.  &  Eq.  140;  6  Gray,  14;  see 
May,  Ins.  ch.  v. 

INSURANCE  COMPANY.  A  com¬ 
pany  which  issues  policies  of  insurance, — an 
incorporated  company,  and  either  a  stock 
company,  a  mutual  one,  or  a  mixture  of  the 
two.  In  a  stock  company,  the  members  or 
stockholders  pay  in  a  certain  capital  which 
is  liable  for  the  contracts  of  the  company. 
In  a  mutual  company,  the  members  arc  them¬ 
selves  the  parties  insured;  in  other  words, 
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all  the  members  contribute  premiums  to  the 
fund,  which  is  liable  for  indemnity  to  each 
member  for  loss,  according  to  the  terms  of  the 
contract  ;  and  much  the  greater  number  of 
American  companies  for  all  descriptions  of 
insurance  are  of  this  class.  In  the  mixed 
class,  certain  members,  who  may  or  may  not 
be  insured,  contribute  a  certain  amount  of  the 
capital,  for  which  they  hold  certificates  of 
shares,  and  are  entitled  to  interest  on  the 
same  at  a  stipulated  rate,  or  to  an  agreed 
share  of  the  surplus  receipts,  after  the  pay- 
ment  of  losses  and  expenses,  to  be  estimated 
at  certain  periods. 


INSURANCE  POLICY.  See  Policy. 

INSURED.  The  person  who  procures  an 
insurance  on  his  property. 

It  is  the  duty  of  the  insured  to  pay  the 
premium,  and  to  represent  fully  and  fairly  all 
the  circumstances  relating  to  the  subject- 
matter  of  the  insurance,  which  may  inlluence 
the  determination  of  the  underwriters  in  un¬ 
dertaking  the  risk  or  estimating  the  premium. 
A  concealment  of  such  facts  amounts  to  a 
fraud,  which  avoids  the  contract.  1  Marsh. 
Ins.  464;  Park,  Ins.  See  Concealment; 
Misrepresentation  ;  Warranty. 


INSURER.  The  underwriter  in  a  policy 
of  insurance ;  the  party  agreeing  to  make 
compensation  to  the  other.  Sometimes  applied 
improperly  to  denote  the  party  insured. 


INSURGENT.  One  who  is  concerned  in 
an  insurrection.  He  differs  from  a  rebel  in 
this,  that  rebel  is  always  understood  in  a  bad 
sense,  or  one  who  unjustly  opposes  the  con¬ 
stituted  authorities ;  insurgent  may  be  one 
who  justly  opposes  the  tyranny  of  constituted 
authorities.  The  colonists  who  opposed  the 
tyranny  of  the  English  government  were  in¬ 
surgents,  not  rebels. 

INSURRECTION.  A  rebellion  of  citi¬ 
zens  or  subjects  of  a  country  against  its  gov- 


01  The  constitution  of  the  United  States,  art. 
1  s  8,  ffives  power  to  congress  “to  provide 
for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions.” 

Bv  the  act  of  congress  of  the  28th  of  February, 
1705  1  Story,  U.  S  Laws,  389,  it  is  provided 

k  [  That  whenever  the  United  States  shallbe 
invaded,  or  be  in  imminent  danger  of  invasion, 
from  any  foreign  nation  or  Indian  sb*U 

be  lawful  for  the  president  of  th<  United  States 
to  call  forth  such  number  of  the  militia  of  the 
state  or  states,  most  convenient  to  the  place  of 
danffer  or  scene  of  action,  as  he  may  judge  ne¬ 
cessary  to  repel  such  invasion,  and  to  issue  Ws 
rmler*  for  that  purpose,  to  such  officer  or  offi- 

of  the  militia  as  he  shall  think  proper.  And 
ceisot  tne  min  jn  anv  state  against 

in  case  shall  be  lawful  for  the 

the  govern  ent  d’gtatee  on  application  of 

president  ot  tne  u  or  of  the  executive 

the  legislature  "  cannot  be  convened),  to 
(when  the  ‘"J  ®  Gf  the  militia  of  any  other 

call  forth  euchnumb  lied  for,  as  he  may 

state  or  states,  < as  may  *g„Ch  insurrection. 
,U6?.' 8?EewhcnevS  the  laws  of  the  United 
VOL.  1. — 52 


Sucta!  i»c  «TS’.r  s?  st10,"  thor"’f 

,r  crfui  ti  bo  .;,ps  b/.bo 

?  J“dlclal  Proceedings,  or  by  the  powers  vested 
in  the  marshals  by  this  act,  it  shall  be  lawful  for 

the  Eden  °f  uhe,  United  States  to  call  forth 
the  militia  of  such  state,  or  of  any  other  state  or 
states,  as  may  be  necessary  to  suppress  such 
combinations,  and  to  cause  the  laws  to  be  duly 
executed ;  and  the  use  of  militia  so  to  be  called 
forth  may  be  continued,  if  necessary,  until  the 
expiration  of  thirty  days  after  the  commence¬ 
ment  of  the  next  session  of  congress. 

§  3.  That  whenever  it  may  be  necessary,  in  the 
judgment  of  the  president,  to  use  the  military 
force  hereby  directed  to  be  called  forth,  the 
president  shall  forthwith,  by  proclamation,  com¬ 
mand  such  insurgents  to  disperse,  and  retire 
peaceably  to  their  respective  abodes,  within  a 
limited  time. 


Further  important  provisions  relative  to  in¬ 
surrection  are  contained  in  the  acts  of  Con¬ 
gress  of  July  13,  1861,  12  U.  S.  Stat.  at  L. 
257;  Jan.  31,  1862,  12  id.  334;  May  20, 
1862,  12  id.  404;  July  17,  1862,  12  id.  590; 
July  14,  1862,  12  id.  625;  March  3,  1863, 
1 2  id.  755;  March  3,  1863,  12  id.  762;  March 
3,  1863,  12  id.  820. 

INTAKERS.  In  English  Law.  The 

name  given  to  receivers  of  goods  stolen  in 
Scotland,  who  take  them  to  England.  9  Hen. 
V.  c.  27. 

INTEGER  (Lat.).  Whole;  untouched. 
Res  Integra  means  a  question  which  is  new 
and  undecided.  2  Kent,  177. 


INTEND  ANT.  One  who  has  the  charge, 
management,  or  direction  of  some  office,  de¬ 
partment,  or  public  business. 

INTENDED  TO  BE  RECORDED. 
This  phrase  is  frequently  used  in  conveyanc¬ 
ing,  in  deeds  which  recite  other  deeds  which 
have  not  been  recorded.  In  Pennsylvania, 
it  has  been  construed  to  be  a  covenant,  on 
the  part  of  the  grantor,  to  procure  the  deed 
to  be  recorded  in  a  reasonable  time.  2  Raw  le, 


14. 

INTENDENTE.  In  Spanish  Law. 

The  immediate  agent  of  the  minister  of 
finance,  or  the  chief  and  principal  director 
jf  the  different  branches  of  the  revenue,  ap¬ 
pointed  in  the  various  departments  in  each  of 
■he  provinces  of  the  Spanish  monarchy.  See 
Escriche,  Tntendente. 

INTENDMENT  OP  LAW.  The  true 
neaning,  the  correct  understanding,  or  mten- 
;ion,  of  the  law;  a  presumption  or  inference 
nade  by  the  courts.  Co.  Litt.  78. 

It  is  an  intendment  of  law  that  every  man 
s  innocent  until  proved  guilty ;  see  Inno¬ 
cence  ;  that  every  one  will  act  for  his  own 
idvantage  ;  that  every  officer  acts  m  his  office 
vith  fidelity ;  that  the  children  of  a  married 
yoman,  born  during  the  coverture,  are  the 
children  of  the  husband;  see  Bastardy. 

VI any  things  are  intended  after  verdict,  in 
>rder  to  support  a  judgment  ;  but  intendment 
•annot  supply  the  want  of  certainty  in  a 
•barge  in  an  indictment  for  a  crime  ,  5  Co 
[2i.  See  Comyns,  Dig.  Pleader  (C  2o),  (S  x 
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31)  ;  Dane,  Abr.  Index ;  14  Yiner,  Abr.  449 ; 

1  Halst.  Ch.  N.  J.  132. 

INTENT.  Intention,  which  see. 

INTENTIO  (Lat. ) .  In  Civil  Law.  The 

formal  complaint  or  claim  of  a  plaintiff  before 
the  praetor.  “ Reus  exceptionem  velut  inten- 
tionem  implet id  est ,  reus  in  exceptione 
actor  est.  The  defendant  makes  up  his  plea 
as  if  it  were  a  declaration ;  i.  e.  the  defendant 
is  plaintiff  in  the  plea. 

In  Old  English  Law.  A  count  or  decla¬ 
ration  in  areal  action  ( narratio ).  Bracton, 
lib.  4,  tr.  2,  c.  2 ;  Fleta,  lib.  4,  c.  7 ;  Du  Cange. 

INTENTION.  A  design,  resolve,  or  de¬ 
termination  of  the  mind. 

In  Criminal  Law.  To  render  an  act 
criminal,  a  wrongful  intent  must  exist ;  1 
Leach,  280,  284  ;  2  id.  1019  ;  7  C.  &  P.  428  ; 
8  id.  136  ;  Paine,  16  ;  2  McLean,  14  ;  2  Ind. 
207  ;  30  Me.  132 ;  1  Rice,  145 ;  4  Harr.  Del. 
315;  19  Yt.  564  ;  3  Dev.  114.  And  with 
this  must  be  combined  a  wrongful  act ;  as 
mere  intent  is  not  punishable  ;  9  Co.  81  a  ;  1 
E.  &  B.  435 ;  2  C.  &  P.  414 ;  7  id.  156  ;  2 
Mass.  138;  2  B.  Monr.  417;  1  Dali.  33;  9 
Ark.  42;  10  Vt.  353;  1  Dev.  &  B.  121; 
Gilp.  306 ;  5  Cra.  311  ;  but  see  Jebb,  48  n.  ; 
R.  &  R.  308 ;  1  Lew.  Cr.  Cas.  42  ;  and  gene¬ 
rally,  perhaps  always,  the  intent  and  act  must 
concur  in  point  of  time ;  1  Bish.  Cr.  L.  §  207 ; 
but  a  wrongful  intent  may  render  an  act  other¬ 
wise  innocent,  criminal ;  1  C.  &  K.  600 ;  C. 
&  M.  236  ;  2  Allen,  181  ;  1  East,  PI.  Cr.  255. 

Generally,  where  any  wrongful  act  is  com¬ 
mitted,  the  law  will  infer  conclusively  that  it 
was  intentionally  committed ;  2  Gratt.  594  ; 
4  Ga.  14;  2  Allen,  179;  and  also  that  the 
natural,  necessary,  and  even  probable  conse¬ 
quences  were  intended;  3  Dowl.  &  R.  464; 
3  Maule  &  S.  11,  15;  5  C.  &  P.  538;  9  id. 
258,  499  ;  3  Wash.  C.  C.  515  ;  13  Wend.  87  ; 
3  Pick.  304  ;  15  id.  337  ;  2  Gratt.  594  ;  1  Bay, 
245;  9  Humphr.  66;  1  Ov.  305. 

Generally  speaking,  when  a  statute  makes 
an  act  indictable,  irrespective  of  guilty  knowl¬ 
edge,  ignorance  of  fact  is  no  defence;  118 
Mass.  441 ;  L.  R.  2  C.  C.  154 ;  56  Mo.  546  ; 
contra ,  32  Ohio  St.  456  ;  s.  c.  30  Am. 
Rep.  614,  where  the  subject  is  fully  treated. 
See  Ignorance. 

When  by  the  common  law,  or  by  the  pro¬ 
vision  of  a  statute,  a  particular  intention  is 
essential  to  an  offence,  or  a  criminal  act  is 
attempted  but  not  accomplished,  and  the  evil 
intent  only  can  be  punished,  it  is  necessary 
to  allege  the  intent  with  distinctness  and  pre¬ 
cision,  and  to  support  the  allegations  with 
proof.  On  the  other  hand,  if  the  offence  does 
not  rest  merely  in  tendency  or  in  an  attempt 
to  do  a  certain  act  with  a  wicked  purpose,  but 
consists  in  doing  an  unlawful  or  criminal  act, 
the  evil  intention  will  be  presumed,  and  need 
not  be  alleged,  or,  if  alleged,  it  is  a  mere 
formal  averment,  which  need  not  be  proved ; 
Bigelow ,  C.  J.,  2  Allen,  180.  See  1  Stark. 
Cr.  PI.  165 ;  1  Chittv,  Cr.  Law,  233 ;  6  East, 
474;  5  Cush.  306. 


This  proof  may  be  of  external  and  visible 
acts  and  conduct  from  which  the  jury  may 
infer  the  fact;  8  Co.  146;  or  it  may  be  by 
proof  of  an  act  committed  :  as,  in  case  of  bur¬ 
glary  with  intent  to  steal,  proof  of  burglary 
and  stealing  is  conclusive;  5  C.  &  P.  510; 
7  id.  518;  9  id.  729  ;  2  Mood.  &  R.  40. 
When  a  man  intending  one  wrong  fails,  and 
accidentally  commits  another,  he  will,  except 
where  the  particular  intent  is  a  substantive 
part  of  the  crime,  be  held  to  have  intended 
the  act  he  did  commit ;  Eden,  Pen.  Law,  3d 
ed.  229;  13  Wend.  159;  21  Pick.  515; 

2  Mete.  Mass.  329  ;  1  Gall.  624 ;  1  C.  &  Iv. 
746;  Rose.  Cr.  Ev.  272. 

In  Contracts.  An  intention  to  enter  into 
the  contract  is  necessary :  hence  the  person 
must  have  sufficient  mind  to  enable  him  to 
intend. 

In  Wills  and  Testaments.  The  inten¬ 
tion  of  the  testator  governs  unless  the  thing 
to  be  done  be  opposed  to  some  unbending  rule 
of  law ;  6  Cruise,  Dig.  295 ;  Jarm..  Wills, 
Index ;  6  Pet.  68.  This  intention  is  to  be 
gathered  from  the  instrument,  and  from  every 
part  of  it;  3  Ves.  105;  4  id.  610.  See 
Wills  ;  Construction. 

In  Statutes.  In  construing  written  laws, 
it  is  the  intent  of  the  law- giver  which  is  to  be 
enforced ;  this  intent  is  ^found  in  the  law 
itself.  The  first  resort  is  to  the  natural  sig¬ 
nificance  of  the  words  employed,  in  their 
order  of  grammatical  arrangement;  7  N.  Y. 
9,  97  ;  Cooley,  Const.  Lim.  70.  The  whole 
law  is  to  be  examined,  with  a  view  to  arrive 
at  the  true  intention  of  each  part ;  Co.  Litt. 
381,  a.  It  is  a  general  rule,  in  the  construc¬ 
tion  of  writings,  that  a  general  intent  appear¬ 
ing,  it  shall  control  the  particular  intent ;  but 
a  particular  intent  plainly  expressed  in  one 
place,  must  sometimes  prevail  over  a  general 
intent  deduced  from  other  parts  of  the  writ¬ 
ing;  5  Tex.  441.  Where  two  provisions  of 
a  constitution  are  irreconcilably  repugnant, 
that  which  is  last  in  order  of  time  and  local 
position  will  prevail ;  7  Ind.  570.  See  Con¬ 
struction  ;  Interpretation. 

INTER  ALIA  (Lat.).  Among  other 
things:  as,  “the  said  premises,  which,  inter 
aliay  Titius  granted  to  Caius.” 

INTER  ALIOS  (Lat.).  Between  other 
parties,  who  are  strangers  to  the  proceeding 
in  question. 

INTER  APICES  JURIS.  See  Apex 
Juris. 

INTER  CANEM  ET  LUPUM  (Lat. 
between  the  dog  and  the  wolf).  The  twi¬ 
light  ;  because  then  the  dog  seeks  his  rest, 
and  the  wolf  his  prey.  Co.  3d  Inst.  63. 

INTER  PARTES  (Lat.  between  the  par¬ 
ties).  A  phrase  signifying  an  agreement  pro¬ 
fessing  in  the  outset,  and  before  any  stipula¬ 
tions  are  introduced,  to  be  made  between  such 
and  such  persons:  as,  for  example,  “This 

indenture,  made  the - day  of - ,  1848, 

between  A  B  of  the  one  part,  and  C  D  of  the 
other. ”  It  is  true  that  every  contract  is  in 


INTER  SE 


819 


interdiction 


one  sense  inter  partes ,  because  to  be  valid 
there  must  be  two  parties  at  least;  but  the 
technical  sense  of  tins  expression  is  as  above 
mentioned  ;  Addison,  Contr.  9. 

This  being  a  solemn  declaration,  the  effect 
of  such  introduction  is  to  make  all  the  cove¬ 
nants  comprised  in  a  deed  to  be  covenants  be¬ 
tween  the  parties  and  none  others :  so  that 
should  a  stipulation  be  found  in  the  body  of  a 
deed  by  which  “  the  said  A  B  covenants  with 
E  F  to  pay  him  one  hundred  dollars,”  the 
words  “with  EF”  are  inoperative,  unless 
they  have  been  used  to  denote  for  whose  bene¬ 
fit  the  stipulation  may  have  been  made,  being 
in  direct  contradiction  with  what  was  previ¬ 
ously  declared,  and  C  D  alone  can  sue  for  the 
non-payment ;  it  being  a  maxim  that  where 
two  opposite  intentions  are  expressed  in  a 
contract,  the  first  in  order  shall  prevail ;  8 
Mod.  116;  1  Show.  58;  3  Lev.  138;  Carth. 
76  ;  Rolle,  196  ;  7  M.  &  W.  63.  But  this 
rule  does  not  apply  to  simple  contracts  inter 
partes ;  2  D.  &  R.  277  ;  3  id.  273. 

When  there  are  more  than  two  sides  to  a 
contract  inter  partes ,  for  example,  a  deed, 
as,  when  it  is  made  between  A  B  of  the  first 
part,  C  D  of  the  second,  and  E  F  of  the 
third,  there  is  no  objection  to  one  covenant¬ 
ing  with  another  in  exclusion  of  the  third. 
See  5  Co.  182  ;  8  Taunt.  245  ;  4  Q.  B.  207  ; 
Addison,  Contr.  267. 

INTER  SE,  INTER  SESE  (Lat.). 
Among  themselves.  Story,  Partn.  §  405. 

INTER-STATE  LAW.  See  Extra i>i- 
tio'i  •  Fugitive  from  Justice;  Com¬ 
merce;  Rorer,  Inter.  St.  Law;  10  Am.  . 
Reg.  N-  s.  416. 

INTER  VIVOS  (Lat.).  Between  living 
•  as  gift  inter  vivos ,  which  is  a  giit 
made  by  one  living  person  to  another. 
Gifts  !nter  V'rjros.  t :w  a  ni 

cannot  pass  f  iords  of  inheritance.  2 

without  appropna^  Vqnatio  Causa  Mor- 


he  etymology  of  the  word,  according  to 
Justinian,  is  quod  inter  duos  dicitur;  according 
to  Isidorus,  quod  interim  dicitur .  Voc.  Jur° 
Utr. ;  band.  Just.  589;  Mackeldev,  Civ.  Law 
§§  *95,  230,  235.  Like  an  injunction,  the 
interdict  was  merely  personal  in  its  effects ; 
and  it  had  also  another  similarity  to  it,  by 
being  temporary  or  perpetual.  Dig.  43.  1.  1, 
3,  4.  See  Story,  Eq.  Jur.  §  865;  Halifax, 
Anal.  ch.  6.  See  Injunction. 

In  Ecclesiastical  Law.  An  ecclesiastical 
censure,  by  which  divine  services  are  pro¬ 
hibited  either  to  particular  persons  or  parti¬ 
cular  places.  These  tyrannical  edicts,  issued 
by  ecclesiastical  powers,  have  been  abolished 
in  England  since  the  reformation,  and  were 
never  known  in  the  United  States.  See  2 
Burn,  Eccl.  Law,  340,  341.  Baptism  was 
allowed  during  an  interdict;  but  the  holy 
eucharist  was  denied,  except  in  the  article  of 
death,  and  burial  in  consecrated  ground  was 
denied,  unless  without  divine  offices. 

INTERDICTION.  In  Civil  Law.  A 
judicial  decree,  by  which  a  person  is  deprived 
of  the  exercise  of  his  civil  rights. 

The  condition  of  the  party  who  labors  under 
this  incapacity. 

There  can  be  no  voluntary  interdiction,  as 
has  been  erroneously  stated  by  some  writers : 
the  status  of  every  person  is  regulated  by  the 
law,  and  can  in  no  case  be  affected  by  con¬ 
tract.  . 

It  is  to  be  observed  that  interdiction  is  one 
of  those  beneficent  measures  devised  by  the 
law  for  the  special  protection  of  the  rights 
and  persons  of  those  who  are  unable  to  ad¬ 
minister  them  themselves,  and  that,  although 
the  person  interdicted  is  not  permitted  to  ex¬ 
ercise  his  legal  rights,  he  is  by  no  means  de¬ 
prived  of  their  enjoyment.  Iliese  rights  are 
exercised  for  his  benefit  by  a  curator  who 
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Pres.  Est.  64. 

Tis.  _ 

INTERCOMMON 

common 


To  enjoy  a  right  of 

^-ith  the  inhabitants  of  a 
comm-’"  mut"‘  ‘  m  or  manor.  2  Bla.  Com. 

contiguous  town,  vill,  or 

S3  •  Termes  de  la  J  *  mi 

’  ^nrrT  m  Civil  Law.  The 

I N  T  E  R  to  which  the  prmtor  ordered 

formula  accoi  =>  .  to  be  done  in  a  cause 
or  forbade  any  °nuasi  possession  until  it 
concerning  true  g  ;  /  who  had  a  right 
should  be  d.ecldcd,(1(;  ;civillawit  is  an  extra- 
to  it.  But  in  m°de;’hich  a  summary  decision 

°f  errju"  °crfJ£ 

session.  prohibitory. 

Interdicts  are  eitner  i  a  prohibition, 

rihibitory  restJrinf  possessK,-. 

‘be  .«£**>■  *pS5r‘wS- 


“T“  '  i0  that  a  fee  is  held~to  a  strict  accountability,  and  the 
It  is  a  rule  that  a  tee  of  whose  administration  is  secured,  in 

most  cases,  by  a  bond  of  security,  and  always 
by  a  tacit  mortgage  on  all  Ins  property . 

'  Bv  the  law  of  the  twelve  tables ,  prodi¬ 
gals  alone  could  be  interdicted.  Curators 
were  appointed  to  those  afflicted  with  mental 
aberration,  idiocy,  or  incurable  diseases,  qui 
perpefuo  morbo  laborant ;  but  no  decree 
interdiction  was  pronounced  against  them. 
By  the  modern  civil  law,  prodigality  and  Pro- 
_ onfVu*u»nt,  reasons  for  interim. 


£ybi"  whenefefa"1 ^rsTis  plated, 

cither  by  mental  or  P^V^aZ  fflsease^  o  su^ 
a  degree  as  to  be  pemanentl)  be  iflter. 
administering  his  estate,  n 

diCtCd‘  ‘  of  interdiction  can  be  pronounced 
except  by  a  court  whose  juris- 


No  decree 

against  a  person  cxv.  ,- 
diction  extends  over  Ins  domicil. 


lost  by  etc.  ^;^hoi  the  tl  b  A 

. ";"c- 

intervention  of  *  J 
actions  [actiones )  • 


Jtion  exieuua  -- -  bound  to 

A"  Jbe  Sei  .be  exigency 

aVy\y  for  I  s  »ter  imposed  on  bus- 

arises.  1  he  sai  J,  t0  ea<*h  other ;  and 

ne.lect'tS^ence  of  relatives  or  spouse, 
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or  if  they  refuse  to  act,  the  law  authorizes  even 
a  stranger  to  make  the  application. 

The  mode  of  proceeding  is  by  a  petition 
addressed  to  the  court,  in  which  the  reasons 
which  render  the  interdiction  necessary  are 
specifically  and  explicitly  set  forth.  It  is  not 
sufficient  to  allege  in  vague  and  general  terms 
that  the  party  is  rendered  incapable  of  ad¬ 
ministering  his  estate  by  mental  or  physical 
maladies;  but  their  nature,  character,  and 
symptoms  must  be  stated  with  such  legal  ac¬ 
curacy  as  to  give  the  party  or  his  representa¬ 
tive  notice  of  the  real  state  of  facts  on  which 
the  application  is  based.  A  copy  of  this  peti¬ 
tion  is  communicated  to  the  person  sought  to 
be  interdicted ;  and  if  he  fails  to  employ 
counsel  the  court  appoints  one  to  assist  in  the 
defence  of  the  action.  After  the  contestatio 
litis  has  been  formed  by  the  answer  of  the 
defendant  and  his  counsel,  a  careful  investiga¬ 
tion  of  th#  condition  of  the  party  is  entered 
upon. 

No  decree  of  interdiction  can  be  rendered 
unless  it  be  conclusively  proved  that  the  party 
is  subject  to  an  habitual  state  of  idiocy,  mad¬ 
ness,  insanity,  or  bodily  infirmities  to  such  a 
dejxree  as  to  disable  him  from  administering 
his  estate ;  but  the  mere  fact  that  the  person 
laboring  under  mental  aberration  has  lucid 
intervals  is  no  objection  to  the  interdiction. 

With  regard  to  the  nature  of  the  evidence, 
it  consists  chiefly  in  the  report,  under  oath, 
of  physicians  who  are  appointed  to  examine 
into  the  condition  of  the  party,  his  answers  to 
such  interrogatories  as  the  judge  propounds 
to  him,  and  of  his  recent  acts  and  conduct. 
Courts  act  with  great  caution  and  circumspec¬ 
tion  in  applications  for  interdiction,  and  will 
never  render  the  decree  unless  it  clearly  ap¬ 
pears  to  be  absolutely  necessary  that  it  should 
be  done  for  the  protection  of  the  interest  of 
the  party  to  be  interdicted. 

During  the  pendency  of  the  proceedings, 
the  court  will  appoint  a  provisional  adminis¬ 
trator  if,  in  its  discretion,  such  an  appoint¬ 
ment  is  deemed  necessary. 

Immediately  after  the  interdiction  has  been 
decreed,  the  court  proceeds  to  appoint  a 
curator  or  permanent  administrator  to  take 
care  of  the  person  and  to  administer  the  estate 
of  the  interdicted  party.  In  the  appointment 
of  the  curator,  the  nearest  male  relation  is 
entitled  to  the  preference,  and  is  compelled 
to  accept  the  trust,  unless  he  offers  a  legal 
excuse.  When  the  wife  is  interdicted,  the 
husband  is  entitled  to  the  curatorship ;  but  a 
curator  ad  litem  is  appointed  to  act  for  her  in 
suits  where  her  interest  comes  in  conflict  with 
that  of  the  husband.  The  wife  has  also  the 
right  of  claiming  the  curatorship  of  her  hus¬ 
band  who  has  been  interdicted.  Neither  the 
husband  nor  the  wife  is  required  to  give 
security  ;  but  a  tacit  mortgage  exists  on  their 
property  to  secure  the  faithful  execution  of 
the  trust.  A  judicial  inventory  is  taken  of 
all  the  property  belonging  to  the  interdicted 
person,  which  must  be  homologated  and  ap¬ 
proved  by  the  court,  and  forms  a  part  of  the 
record  of  the  proceedings. 


The  powers  vested  in  the  curator  are  ad¬ 
ministrative  only  :  he  has  no  power  of  aliena¬ 
tion  whatever.  "Whenever  there  is  a  necessity 
for  the  sale  of  any  part  of  the  property,  an 
application  must  be  made  to  the  court,  and,  if 
the  reasons  alleged  are  considered  sufficient, 
the  sale  is  ordered  to  be  made  at  public 
auction,  and  a  return  thereof  made  to  the 
court.  Nor  is  the  curator  permitted  to  mix 
the  funds  belonging  to  the  interdicted  person 
with  his  own,  but  he  is  compelled  to  keep 
them  separate  and  distinct,  under  severe  pen¬ 
alties. 

The  decree  of  interdiction  has  a  retroactive 
operation,  or  relation  back  to  the  date  of  the 
application.  From  that  period  the  party 
ceases  to  be  sui  Juris ,  and  becomes  alieni 
juris  :  consequently,  all  legal  transactions  he 
may  enter  into  are  null  and  void,  and  no  evi¬ 
dence  is  admissible  to  show  that  the  acts  were 
done  during  a  lucid  interval.  The  incapacity 
thus  created  can  only  be  removed  by  a  formal 
judgment,  rendered  by  the  same  court,  revok¬ 
ing  the  interdiction.  In  order  to  obtain  this 
revocation,  it  must  be  alleged  and  proved  that 
the  cause  for  the  interdiction  has  ceased. 

It  is  made  the  duty  of  the  curator  to  pub¬ 
lish  the  decree  of  interdiction  in  the  newspa- 

f)ers ;  and  if  he  should  neglect  to  do  so  he  is 
iable  in  damages  to  those  who  may  contract 
with  the  interdicted  person  in  ignorance  of 
his  incapacity. 

During  the  continuance  of  the  interdiction 
the  law  expresses  the  most  tender  solicitude 
for  the  care  and  protection  of  the  interdicted 
person,  and  directs  every  possible  step  to  be 
taken  for  the  alleviation  of  his  sufferings  and 
the  cure  of  his  disease.  His  revenues  are  all 
to  be  applied  for  the  attainment  of  these  ends. 
A  superintendent  is  appointed,  whose  duty  it 
is  to  visit  the  sufferer  from  time  to  time  and 
make  a  report  of  his  condition  to  the  court. 
Besides,  the  judge  of  the  court  is  bound  to 
visit  him.  Nor  can  he  be  taken  out  of  the 
state,  except  on  the  recommendation  of  a 
family  meeting,  based  on  the  certificate  of  at 
least  two  physicians,  that  they  consider  his 
removal  necessary  for  the  restoration  of  his 
health. 

The  foregoing  ndes  on  the  subject  of  inter¬ 
diction,  found  in  the  law  of  Louisiana,  are 
substantially  the  same  in  all  the  modern  codes 
having  the  civil  law  for  their  basis. 

INTERESSE  TERMINI  (Lat.).  An 
interest  in  the  term.  The  demise  of  a  term 
in  land  does  not  vest  any  estate  in  the  lessee, 
but  gives  him  a  mere  right  or  entry  on  the 
land,  which  right  is  called  his  interest  in  the 
term,  or  interesse  termini .  See  Co.  Litt.  46  ; 
2  Bla.  Com.  144;  10  Viner,  Abr.  348; 
Dane,  Abr.  Index;  Watk.  Conv.  15;  1 
Washb.  R.  P.  Index. 

INTEREST  (Lat.  it  concerns;  it  is  of 
advantage). 

In  Contracts.  The  right  of  property 
which  a  man  has  in  a  thing.  See  Insurable 
Interest. 
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On  Debts.  The  compensation  which  is 
paul  by  the  borrower  of  money  to  the  lender 
tor  its  use,  and,  generally,  by  a  debtor  to  his 

debt^  m  reC°mpenSe  for  his  dete»tion  of  the 

Legal  interest  is  the  rate  of  interest  estab¬ 
lished  by  the  law  of  the  country,  and  which 
will  prevail  in  the  absence  of  express  stipula- 
tion  ;  conventional  interest  is  a  certain  rate 
agreed  upon  by  the  parties ;  2  Cal.  568. 

Who  is  bound  to  pay  interest.  The  con¬ 
tractor  who  has  expressly  or  impliedly  under¬ 
taken  to  pay  interest  is,  of  course,  bound  to 
do  so. 


uu  so. 

Executors ;  12  Conn.  350  ;  7  S.  &  R.  264  ; 
administrators ;  4  Gill  &  J.  453 ;  35  Miss. 

5m  ^  "1  *  C  Cl  /I  C?  /I  l  /l  /If  VI  1/*  V*  9  #  VI  Z1  O  4*  M  44  1  i  ^  « 


i^a.  An.  ana  trustees ;  i  ricK.  528;  iu 

Gill  &  J.  175 ;  15  Md.  75 ;  29  Ga.  82 ;  61  id. 
564  ;  11  Cal.  71  ;  who  have  kept  money  an 
unreasonable  length  of  time;  18  Pick.  1;  1 
Ashm.  305 ;  29  Ga.  82 ;  and  have  made  or 
might  have  made  it  productive ;  4  Gill  &  J . 
453;  1  Pick.  530;  3  Woods,  542;  id.  724  ; 
Myrick,  8;  id.  168;  are  chargeable  with  in¬ 
terest. 

Tenants  for  life  must  pay  interest  on  in¬ 
cumbrances  on  the  estate ;  4  \  es.  33  ;  1 

Vern.  404,  n.  ;  1  Washb.  R.  P.  96,  257, 

573;  Story,  Eq.  Jur.  §  487  ;  5  Johns.  Ch. 
482.  Where  interest  is  reserved  by  contract, 
a  mere  readiness  to  pay  will  not  relieve  the 
debtor  from  liability  therefor ;  24  Penn.  110. 

Who  are  entitled  to  receive  interest.  1  lie 
lender  upon  an  express  or  implied  contract 
for  interest.  Executors,  administrators,  etc. 
are  in  some  cases  allowed  interest  for  ad¬ 
vances  made  by  them  on  account  of  the  es¬ 
tates  under  their  charge ;  1 0  Pick,  <  7  ; 

Halst.  Ch.  44.  See  9  Mass.  37.  The  rule 
has  been  extended  to  trustees  ;  1  Binn.  488  , 
and  compound  interest,  even,  allowed  them  , 

16  Mass.  228.  _  „„„ 

On  what  claims  allowed.  On  express  con- 

tracts.  When  the  debtor  expressly  under¬ 
takes  to  pay  interest,  he  or  his  personal  rep 
sentatives  having  assets  are  bound  to  pay  it. 
TCnt  if  a  party  has  accepted  the  pi  I  ’ 
has  been  determined  that  hecsmnotre^o'p 
interest  in  a  separate  ac  ion  i  P  Q  j 

110;  3  Johns.  220  See  C  ^ 

Dali.  315;  Stark.  Ev.  pt.  iv.  <87, 

542;  9  Ohio  St.  452.  from  the  course 

On  implied  contrac  s  ^  7  promise  to 

of  dealings  between  the  parties, g  ^  h> 

pay  is  implied,  J  G  p  g01  4  id.  483, 

436;  Kirb.  207,  &  On  account 

33  Ala.  N.  8.  459  the 

stated,  or  other  liquidated  sum^  ^  ^  ^  and 
debtor  knows  precisely  '  Bpl0kst.  761  ; 
when  he  is  to  pay  it,  |^r0wn,  p.  C.  561 ; 
Wils.205;  2  Ves.365,  8  »  173;  2 

2  Burr.  1085;  »  ’  l3  Ind.475;  8 

Cox,  21 9  ;  20  N.  Y.  ■  nQt  due  for  tinliqui- 

Fla.  161.  But  intere  .  account  where 

dated  damages,  or  °”  ‘  jde  unless  otherwise 

tlie  items  are  all  on  one 


agreed  upon  ;  1  Dali.  265;  2  Wend.  501  ;  4 
Cow.  496  ;  5  id.  187  ;  6  id.  193  ;  5  Vt.  1  77  ; 
1  Speers,  209;  1  Rice,  21  ;  2  Blaekf.  313  | 
1  Bibb,  443  ;  20  Ark.  410.  On  the  arrears 
of  an  annuity  secured  by  a  specialty ;  14 
Viner,  Abr.  458,  pi.  8  ;  3  Atk.  579  ;  9  Watts, 
530;  or  given  in  lieu  of  dower;  1  Harr. 
Bel.  106;  3  W.  &  S.  437.  On  bills  and 
notes.  If  payable  at  a  future  day  certain, 
after  due;  3  D.  &  B.  70;  5  Humphr.  406  ; 
19  Ark.  690 ;  13  Mo.  252  ;  if  payable  on  de¬ 
mand,  after  a  demand  made;  Bunb.  119;  6 
Mod.  138  ;  1  Stra.  649 ;  2  Ld.  Raym.  733  ;  2 
Bur.  1081  ;  5  Ves.  133  ;  15  S.  &  R.  264 ;  1 
M’Cord,  370;  6  Dana,  70;  1  Hempst.  155; 
18  Ala.  N.  s.  300.  See  4  Ark.  210.  Where 
the  terms  of  a  promissory  note  are  that  it 
shall  be  payable  by  instalments,  and  on  the 
failure  of  any  instalment  the  whole  is  to  be¬ 
come  due,  interest  on  the  whol#  becomes 
payable  from  the  first  default;  4  Esp.  14  7. 
Where,  by  the  terms  of  a  bond  or  a  promis¬ 
sory  note,  interest  is  to  be  paid  annually,  and 
the  principal  at  a  distant  day,  the  interest 
may  be  recovered  before  the  principal  is  due  ; 

1  Binn.  165;  2  Mass.  568;  3  id.  221.  See 

2  Parsons,  Notes  &  B.  391  et  seq. 

On  a  deposit  by  a  purchaser,  which  he  is 
entitled  to  recover  back,  paid  either  to  a 
principal  or  an  auctioneer;  Sugd.  Vend. 
327  ;  3  Campb.  258  ;  5  Taunt.  625.  But  see 
4  Taunt.  334,  341.  For  goods  sold  and 
delivered ,  after  the  customary  or  stipulated 
term  of  credit  has  expired;  Dougl.  376  ;  2 
B.  &  P.  337  ;  2  Dali.  193  ;  4  id.  289 ;  6  Bum. 
162  ;  11  Ala.  451 ;  1  McLean,  411 ;  12N.  11. 
474;  26  Ga.  465;  8  Iowa,  163.  On  judg¬ 
ment  debts;  14  Viner,  Abr.  458,  pb  15 ,  4 
Dali.  251;  2  Ves.  162 ;  l iBjnn  .61 ,  1  Hj  & 
J.  754;  3  Wend.  496  ;  4  Mete.  317,  6  Halst. 
91  ;  3  Mo.  86  ;  4  J.  J; .  Marsh.  244,  T.  U.  P. 
pu’u  138.  See  3  M’Cord,  166  ,  1  111.  Wi 
14  Mass.  239.  On  judgments  affirmed  in  a 
higher  court;  2  Burr.  109<  ;  -  Stra.  > 
4  Burr-  2128  Dougl.  752,  n.  3;  2  H.  Bhu 

ra.s 

9m"  l^Campb. 

Plck*  n  *  R  409*  3  Sumn.  336.  On 
235 ;  9  *  •  ’  for  another’s  use ; 

money  lent  or  hid  wt  Ves.  63; 

Bunb.  119  ;  2 oVj  Dali.  349;  2  Hen. 

1  Binn.  488;  6  id.  16.  ,  ^  .  2  Wend. 

ft  M.  381  ;  1  Hayw.  4  <»**£  7j;  504  . 

413;  1  Conn.  3-  ,  7  j  J68.  On  mnney 
1  Mo.  718;  2  Mete.  Ma.  j  Ala.  N.8. 

had  and  received  afte  _  ^  purchase- 
452 ;  4  Blaekf.  2  ’  ,  where  the  vendor 
money  which  has i  la  .  d  yend.  327.  On 

cannot  make  a  title  t  ;n  purchasers 

purchase-money  .^umbrances ;  1  Sell.  &  L. 

hands  to  P«y  ya.  125;  5  Munf.  34.; 

134.  See  1  >  £  in  arrear  due  by  cove- 

6  Binn-  435.  t  unless  under  speeila 

nant  bears  intere.  , 
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Sue  2 
4  id. 


circumstances,  which  may  be  recovered  in 
action;  6  Binn.  159;  but  no  distress  can  be 
made  for  such  interest ;  2  Binn.  246.  Interest 
cannot,  however,  be  recovered  tor  arrears  oi 
rent  payable  in  wheat;  1  Johns.  276. 

Call.  249,  253 ;  3  Hen.  &  M.  463 ; 

470  ;  5  Munf.  21 . 

On  legacies.  On  specific  legacies  interest 
is  to  be  calculated  from  the  date  of  the  death 
of  testator;  2  Yes.  Sen.  563  ;  5  W.  &  S* 
30 ;  3  Munf.  10. 

A  general  legacy,  when  the  time  of  pay¬ 
ment  is  not  named  by  the  testator,  is  not  paj- 
uble  till  the  end  of  one  year  after  testator’s 
death,  at  which  time  the  interest  commences 
to  run;  1  Ves.  308,  866  ;  13  id.  333  ;  1  Sell. 
&  L.  10;  5  Binn.  475;  3  V.  &  B.  183.  But 
where  only  the  interest  is  given,  no  payment 
will  be  due  till  the  end  ot  the  second  year, 
when  the  interest  will  begin  to  run  ;  7  Yes.  89. 

Where  a  general  legacy  is  given,  and  the 
time  of  payment  is  named  by  the  testator, 
interest  is  not  allowed  before  the  arrival  of  the 
appointed  period  of  payment,  and  that  not¬ 
withstanding  the  legacies  are  vested  ;  Prec.  in 
Ch.  337.  But  when  that  period  arrives  the 
legatee  will  be  entitled  although  the  legacy  be 
charged  upon  a  dry  reversion  ;  2  Atk.  108 
See,  also,  3  Atk.  101  ;  3  Yes.  10 ;  4  id.  1  ;  4 


Ves.  546  ;  12  id.  3 ;  15  id.  301  ;  1  Cox,  Ch. 
138  *  are  therefore,  not  entitled  to  interest 
by  way  of  maintenance.  Nor  is  a  legitimate 
child  entitled  to  such  interest  if  he  have  a 
maintenance,  although  it  may  be  less  than  the 
amount  of  the  interest  of  the  legacy  ;  1  bch. 

&  L.  5;  3  Ves.  17.  But  see  4  Johns.  Ch. 

103  ;  2  Roper,  Leg.  202. 

Where  an  intention,  though  not  expressed, 
is  fairly  inferable  from  the  will,  interest  will 
be  allowed ;  1  Swanst.  561,  n. 

Interest  is  not  allowed  for  maintenance, 
although  given  by  immediate  bequest  for 
maintenance,  if  the  parent  of  the  legatee,  who 
is  under  moral  obligation  to  provide  for  him, 
be  of  sufficient  ability :  so  that  the  interest 
will  accumulate  for  the  child’s  benefit  until 
the  principal  becomes  payable;  3  Atk.  399  ; 

1  Brown,  Ch.  386;  3  id.  60,  416.  But  to 
this  rule  there  are  some  exceptions;  3  Ves. 
730;  4  Brown,  Ch.  223;  4  Madd.  275,  289; 
4  Ves.  498. 

Where  a  fund,  particular  or  residuary,  is 
given  upon  a  contingency,  the  intermediate 
interest  undisposed  of — that  is  to  say,  the 
intermediate  interest  between  the  testator’s 
death,  if  there  be  no  previous  legatee  for  life, 
or,  if  there  be,  between  the  death  of  the 
previous  taker  and  the  happening  of  the  con¬ 
tingency — will  sink  into  the  residue  for  the 
benefit  of  the  next  of  kin,  or  executor  of  the 
testator,  if  not  bequeathed  by  him  ;  but  if  not 
disposed  of,  for  the  benefit  of  his  residuary 
legatee ;  1  Brown,  Ch.  57  ;  4  id.  114 ;  2  Atk. 
329. 

Where  a  legacy  is  given  by  immediate  be¬ 
quest,  whether  such  legacy  be  particular  or 
residuary,  and  there  is  a  condition  to  divest 
it  upon  the  death  of  the  lagatee  under  twenty- 
one,  or  upon  the  happening  of  some  other 
event,  with  a  limitation  over,  and  the  legatee 
dies  before  twenty-one,  or  before  such  other 
event  happens,  which  nevertheless  does  take 
place,  yet,  as  the  legacy  was  payable  at  the 
end  of  the  year  after  the  testator’s  death,  the 
legatee’s  representatives,  and  not  the  legatee 
over,  will  be  entitled  to  the  interest  which  ac¬ 
crued  during  the  legatee’s  life,  until  the  hap¬ 
pening  of  the  event  which  was  to  divest  the 


Brown,  Ch.  149,  n. ;  1  Cox,  Ch.  133.  W  hen 
a  legacy  is  given  payable  at  a  future  day  with 
interest,  and  the  legatee  dies  before  it  becomes 
payable,  the  arrears  of  the  interest  up  to  the 
time  of  his  death  must  be  paid  to  his  personal 
representatives;  McClel.  141.  And  a  bequest 
of  a  sum  to  be  paid  annually  for  life  bears 
interest  from  the  death  of  testator ;  5  Binn.  475. 

Where  the  legatee  is  a  child  of  the  testator, 
or  one  towards  whom  he  has  placed  himself  in 
loco  parentis ,  the  legacy  bears  interest  from 
the  testator’s  death,  whether  it  be  particular 
or  residuary,  vested  but  payable  at  a  future 
time,  or  contingent  if  the  child  have  no  main¬ 
tenance.'  In  that  case  the  court  will  do  what 
in  common  presumption  the  father  would  have 
done, — provide  necessaries  for  the  child;  2 
P.  Wms.  31  ;  3  Ves.  13,  287  ;  Bacon,  Abr. 

Legacies  (K  3)  ;  Fonbl.  Eq.  431,  n.  j  ;  1  Eq. 

Cas.  Abr.  301,  pi.  3;  3  Atk.  432;  1  Dick. 

Ch.  310;  2  Brown,  Ch.  59;  2  Rand.  409.  I  legacy  ;  1  P.  Wms.  500;  2  id.  504;  Ambl. 


In  case  of  a  child  in  ventre  sa  wire  at  the 
time  of  the  father’s  decease,  interest  is  allowed 
only  from  its  birth ;  2  Cox,  Ch.  425.  Where 
maintenance  or  interest  is  given  by  the  will, 
and  the  rate  specified,  the  legatee  will  not,  in 
general,  be  entitled  to  claim  more  than  the 
maintenance  or  rate  specified;  3  Atk.  697, 
716;  3  Ves.  286,  n.  And  see,  further,  as  to 
interest  in  cases  of  legacies  to  children;  15 
Ves.  363  ;  1  Brown,  Ch.  267  ;  4  Madd.  275  ; 
1  Swanst.  553 ;  1  P.  Wms.  788 ;  1  Vern 
251  ;  3  V.  &  B.  183. 

Interest  is  not  allowed  by  way  of  mainte¬ 
nance  to  any  other  person  than  the  legitimate 
children  of  the  testator;  3  Ves.  10;  4  id. 
1  ;  unless  the  testator  has  put  himself  in  loco 
jHirrntis  ;  1  Sell.  &  L.  5,  6.  A  wife  ;  15  Ves, 

a  grandchild ;  6 


301 


a  niece;  3  Ves.  10: 


448  ;  5  Ves.  335,  522. 

V  here  a  residue  is  given,  so  as  to  be  vested 
but  not  payable  at  the  end  of  the  year  from 
the  testator’s  death,  but  upon  the  legatee’s 
attaining  twenty-one,  or  upon  any  other  con¬ 
tingency,  and  with  a  bequest  over  divesting 
the  legacy,  upon  the  legatee’s  dying  under 
age,  or  upon  the  happening  of  the  contin¬ 
gency,  then  the  legatee’s  representatives  in 
the  former  case,  and  the  legatee  himself  in 
the  latter,  shall  be  entitled  to  the  interest 
that  became  due  during  the  legatee’s  life  or 
until  the  happening  of  the  eontingenev  ;  2  P- 
Wms.  419;  1  Brown,  Ch.  81,  335;  8  Mer. 
335. 

Where  a  residue  of  personal  estate  is  given, 
generally,  to  one  for  life  with  remainder  over, 
and  no  mention  is  made  by  the  testator  ro- 
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specting  the  interest,  nor  any  intention  to  the 
contrary  to  be  collected  from  the  will,  the 
rule  appears  to  be  now  settled  that  the  person 
taking  for  life  is  entitled  to  interest  from  the 
death  of  the  testator,  on  such  part  of  the  resi¬ 
due  bearing  interest  as  is  not  necessary  for 
the  payment  of  debts.  And  it  is  immaterial 
whether  the  residue  is  only  given. generally, 
or  directed  to  be  laid  out,  with  all  convenient 
speed,  in  funds  or  securities,  or  to  be  laid 
out  in  lands.  See  6  Ves.  520  ;  9  id.  89,  549, 
553. 


But.  where  a  residue  is  directed  to  be  laid 
out  in  land,  to  be  settled  on  one  for  life,  with 
the  remainder  over,  and  the  testator  directs 
the  interest  to  accummulate  in  the  mean  time 
until  the  money  is  laid  out  in  land,  or  other¬ 
wise  invested  on  security,  the  accumulation 
shall  cease  at  the  end  of  one  year  from  the 
testator’s  death,  and  from  that  period  the 
tenant  for  life  shall  be  entitled  to  the  interest ; 

6  Ves.  520,  528,  529 ;  7  id.  95 ;  2  S.  &  S. 

396.  .  . 

Where  no  time  of  payment  is  mentioned 
by  the  testator,  annuities  are  considered  as 
commencing  from  the  death  of  the  testator  ; 
and,  consequently,  the  first  payment  will  be 
due  at  the  end  of  the  year  from  that  event : 
if,  therefore,  it  be  not  made  then,  interest,  in 
those  cases  wherein  it  is  allowed  at  all,  must 
be  computed  from  that  period  ;  5  Binn.  475. 
See  6  Mass.  37;  1  Hare  &  W.  Lead.  Cas. 

3  d  6 

How  much  interest  is  to  he  allowed,  Ms  to 
time  In  actions  for  money  had  and  received, 
interest  is  allowed  from  the  date  of  service  of 
the  writ :  1  Mass.  436;  15  Pick.  500,  12 
N  H.  474  ;  see  100  U.  S.  119.  On  debts 
payable  on  demand,  interest 
E the  demand;  Add.  137;  15  Pick.  500, 
r  Pnnn  999  •  1  Mas.  117.  See  12  Mass.  4. 
The  words  ‘‘with  interest  tor  the  same 
carry  interest  from  date;  Add.  323,  324, 

1  T’he^mere  circumstance  of  war  existing  be¬ 
tween  irnations  is  ^Ty” 

f°r  abating  w ^ies  ^  another ;  1  1>et\£* 

jects  ot  one  dciu  1Gi.  But  a  prolnbi- 

C.  524  i  f^Swith  an  enemy  during 
tion  of  Ml  1  j  reason  tor  the  abatc- 

war  furnishes  a  return  of  peace; 

ment  of  interest  2g6  .  j  Wasli.Va. 

2  Dali.  102,  132 ,  Wagh  C.  C.  396  ;  8  S. 

172;  1  Call,  19  i  See  Infra. 

&  R.  103  ;  62  AH-  s£tute  Gf  limitations 
A  debt  baric  )  knowi0dgment  bears  in- 

and  revived  by  an  at  ^  yt  2g7. 

terest  for  the  whototo^  ,  and  com- 

As  to  the  allow  '  interest  is  not 

form  current  of  exactio»,  and^temhng 

in?  a  1';U'.<  ’1  .Films.  Ch.  H  j  ^’^utest  could 
to  usury  ,  1  r,,.  the  civil  law,  iw>' 

13  Vt'  4f°-  ndid  beyond  the  principal  sum, 
not  be  demanded  . 


and  payments  exceeding  that  amount  were 
applied  to  the  extinguishment  of  the  princi- 
pal ;  Ridley’s  Views  of  the  Civil,  etc.,  Law, 

84  ;  Authentics,  9th  Coll. 

W  here  a  partner  has  overdrawn  the  part¬ 
nership  funds,  and  refuses,  when  called  upon 
to  account,  to  disclose  the  profits,  recourse 
would  be  had  to  compound  interest  as  a  sub¬ 
stitute  for  the  profits  he  might  reasonably  be 
supposed  to  have  made  ;  2  Johns.  Ch.  213. 

When  executors,  administrators,  or  trustees 
convert  the  trust-money  to  their  own  use,  or 
employ  it  in  business  or  trade,  or  fail  to  in¬ 
vest,  they  are  chargeable  witli  compound  in¬ 
terest;  1  Pick.  528  ;  1  Johns.  Ch.  620. 

In  an  action  to  recover  the  annual  interest 
due  on  a  promissory  note,  interest  will  be  al- 
owed  on  each  year’s  interest  until  paid ;  2 
Mass.  568;  8  id.  445;  1  N.  II.  179  ;  16  Vt. 
45  ;  9  Dana,  331  ;  2  N.  &  McC.  38 ;  10  Am. 
Dec.  560;  69  N.  C.  89;  26  Ohio  St.  59; 
61  Ga.  275;  34  Am.  Rep.  101;  contra ,  8 
Mass.  455;  2  Cush.  92 ;  1  Binn.  152,  165; 

5  Penn.  98;  67  N.  Y.  162.  A  note  which 
provides  for  a  conventional  rate  of  interest, 
but  omits  to  provide  for  the  rate  of  interest 
after  maturity,  draws  the  legal  rate ;  22  How. 
118;  100  U.  S.  72;  68  Ind.  202;  42  L.  J. 
Rep.  (n.  s.)  666  ;  but  a  different  view  has 
been  held;  112  Mass.  63;  12  Vroom,  349  ; 
23  Alb.  L.  J.  130.  See,  as  to  charging  com¬ 
pound  interest,  1  Johns.  Ch.  550 ;  Cam.  & 
N.  361;  1  Binn.  165;  1  Hen.  &  M.  4 ;  3 
id.  89 ;  1  Viner,  Abr.  457,  Interest  (0) ; 

Comyns,  Dig.  Chancery  (3  S  3)  ;  1  Hare  & 
W.  Lead.  Cas.  371.  An  infant  s  contract  to 
pay  interest  on  interest  after  it  has  accrued 

will  be  binding  upon  him  when  the  contract 

is  for  his  benefit ;  1  Lq.  Cas.  Abr.  286  ,  1 
Atk  489;  3  id.  613.  ,  _  T .  • 

As  limited  by  the  penalty  of  a ;  W.  It  is 
a  general  rule  that  the  penalty  ot  a  bond  lim¬ 
its  the  amount  of  the  recovery ;  2  Term,  338. 
But  in  some  cases  the  interest  is  recoverable 
beyond  the  amount  of  the  penalty  ,  4  Cia. 

15  Wend.  76;  10  Conn.  95 ;  Paine, 
ani  •  6  Me.  14  ;  8  N.  II.  491.  The  recovery 

depends  on  principles  of  law,  and  not  on  the 
arbitrary  discretion  of  a  jury;  3  Caines,  49. 

The  exceptions  are— where  the  bond  w 
account  for  moneys  to  be  received  ,  2  Tern  , 

nary  emoluments  are  demed  from  g 

the  money ;  2  Bro.  2  Bro.  P. 

taken  only  as  a  coHateraUecurit^  ^ 

C.  333  ;  or  the  action  be  on  a  jud^  ^ 
covered  on  a  bon  ,  >  Taunt.  218;  1 

ev8rc»»^(8S2)i 

SlCStors  might  be  injured  by  allow- 
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ing  tlie  bond  to  be  rated  beyond  the  penalty ; 
5  Ves.  329.  See  Viner,  Abr.  Interest  (C  5). 

As  to  the  allowance  of  foreign  interest. 
The  rate  of  interest  of  the  place  of  perform¬ 
ance  is  to  be  allowed,  where  such  place  is  spe¬ 
cified;  10  Wheat.  367  ;  4  Pet.  Ill;  20 
Johns.  102;  8  Pick.  194;  3  N.  Y.  266;  12 
La.  An.  815 ;  1  B.  Monr.  29 ;  2  W.  &  S. 
327  ;  23  Vt.  286  ;  21  Ga.  135;  22  Tex.  108  ; 
7  Ired.  424;  5  C.  &  F.  1-12;  otherwise,  of 
the  place  of  making  the  contract;  11  Yes. 
314;  2  Vern.  395;  1  Wash.  C.  C.  521  ;  2 
id.  253  ;  4  id.  296  ;  3  Wheat.  101  ;  12  Mass. 
4  ;  1  J.  J.  Marsh.  406  ;  5  Ired.  590 ;  1 7 
Johns.  511;  25  N.  H.  474;  1  Ala.  387  ;  13 
La.  91  ;  25  H.  &  J.  193  ;  3  Conn.  253  ;  5 
Tex.  87,  262.  But  the  rate  of  interest  of 
either  place  may  be  reserved ;  and  this  provi¬ 
sion  will  govern,  if  an  honest  transaction  and 
not  a  cover  for  usury  ;  2  Penn.  85  ;  14  Vt. 
33  ;  20  Mart.  La.  1 ;  2  Johns.  Cas.  355 ;  10 
Wheat.  367. 

How  computed.  In  casting  interest  on 
notes,  bonds,  etc.  upon  which  partial  pay¬ 
ments  have  been  made,  every  payment  is  to 
be  first  applied  to  keep  down  the  interest ; 
but  the  interest  is  never  allowed  to  form  a 
part  of  the  principal  so  as  to  carry  interest ;  2 
Wash.  C.  C.  167 :  1  Halst.  408  ;  2  Hayw.  1 7  ; 
17  Mass.  417  ;  1  Dali.  378  ;  14  Conn.  445. 

When  a  partial  payment  exceeds  the 
amount  of  iterest  due  when  it  is  made,  it  is 
correct  to  compute  the  interest  to  the  time  of 
the  first  payment,  add  it  to  the  principal,  sub¬ 
tract  the  payment,  cast  interest  on  the  remain¬ 
der  to  the  time  of  the  second  payment,  add 
it  to  the  remainder,  and  subtract  the  second 
payment,  and  in  like  manner  from  one  pay¬ 
ment  to  another,  until  the  time  of  judgment  • 

1  Pick.  194;  4  Hen.  &  M.  431  ;  8  S.  &  r! 
458;  2  Wash.  C.  C.  167.  See  3  id.  350 
396  ;  3  Cow.  86. 

The  same  rule  applies  to  judgments  :  2  N 
H.  169 ;  8  S.  &  R.  452. 

Where  a  partial  payment  is  made  before 
the  debt  is  due,  it  cannot  be  apportioned  part 
to  the  debt  and  part  to  the  interest.  As,  if 
there  be  a  bond  for  one  hundred  dollars,  pay¬ 
able  in  one  year,  and  at  the  expiration  of 
six  months  fifty  dollars  be  paid  in,  this  pay¬ 
ment  shall  not  be  apportioned  part  to  the 
principal  and  part  to  the  interest,  but  at  the 
end  of  the  year  interest  shall  be  charged  on 
the  whole  sum,  and  the  obligor  shall  receive 
credit  for  the  interest  of  fifty  dollars  for  six 
months;  1  Dali.  124. 

When  interest  will  be  barred.  When  the 
money  due  is  tendered  to  the  person  entitled 
to  it,  and  he  refused  to  receive  it,  the  interest 
ceases;  3  Campb.  296.  See  8  East,  168  • 

3  Binn.  295. 

Where  the  plaintiff  was  absent  in  foreign 
parts  beyond  seas,  evidence  of  that  fact  may 
be  given  in  evidence  to  the  jury  on  the  plea 
of  payment,  in  order  to  extinguish  the  in¬ 
terest  during  such  absence;  1  Call,  133;  3 
M’Cord,  340 ;  1  Root,  178.  But  see  9  S.  & 
R.  263. 


Whenever  the  law  prohibits  the  payment 
of  the  principal,  interest  during  the  prohibi¬ 
tion  is  not  demandable ;  2  Dali.  102;  1  Pet. 
C.  C.  524;  2  Dali.  132;  4  id.  286. 

If  the  plaintiff  has  accepted  the  principal, 
he  cannot  recover  the  interest  in  a  separate 
action;  1  Esp.  110;  3  Johns.  229.  See  14 
Wend.  116. 


The  rate  of  interest  allowable  has  been  fixed 
in  the  various  states  and  territories  of  the  United 
States,  by  statutory  enactments,  as  follows  : — 

Alabama.  Eight  per  centum  per  annum  is  al¬ 
lowed.  Notes  not  exceeding  one  dollar  bear 
interest  at  the  rate  of  one  hundred  per  centum 
per  annum.  Contracts  for  more  than  the  legal 
rate  are  void  only  as  to  the  interest ;  and  the 
taking  of  usury  does  not  affect  the  principal 
sum  ;  Code,  §  2088. 

Arizona.  Parties  may  agree  in  writing  for 
any  rate,  and  where  there  is  no  express  agree¬ 
ment  fixing  a  different  rate,  interest  is  allowed 
at  the  rate  of  ten  per  cent,  per  annum  on  all 
moneys  after  they  become  due,  on  any  bond, 
bill,  promissory  note,  or  other  instrument  in 
writing,  on  judgment  of  any  court  for  the  settle¬ 
ment  ol  accounts,  from  the  day  the  balance  was 
ascertained,  and  for  money  received  for  the  use 
of  another. 

Arkansas.  Six  per  centum  per  annum  is  the 
legal  rate  of  interest ;  but  the  parties  may  agree 
in  writing  for  the  payment  of  interest  not  exceed¬ 
ing  ten  per  centum  per  annum.  Contracts 
where  a  greater  amount  is  reserved  are  declared 
to  be  void,  both  as  to  principal  and  interest: 
Const.  1S74,  art.  xix.  §  13. 

Lalifoi'nia.  Seven  per  centum  per  annum  is 
the  legal  rate;  but  parties  mav  agree  for  anv 
rate ;  C.  C.  §  1916  et  seq.  '  y 

Colorado.  Ten  per  centum  per  annum  is  the 
legal  rate ;  but  any  other  rate  may  be  agreed  on. 
lhere  are  no  usury  laws.  On  money  due  on 
settlement  of  an  account,  from  day  of  liquida¬ 
tion  ;  on  money  received  for  use  of  another  and 
retained  without  the  owner’s  knowledge,  and  on 
money  withheld  by  an  unreasonable  and  vexa- 
ious  delay ;  also,  on  judgments  and  county 
orders,  after  presenting  and  registering;  state 
warrants  after  registering;  eight  per  cent,  per 


Connecticut.  Six  per  centum  per  annum  is  the 
amount  allowed  by  law.  The  penalty  for  usury 
was  forfeiture  of  interest  taken  in  excess  of  the 
legal  rate  to  any  one  suing  within  a  year,  but 
lie  borrower  cannot  now  sustain  such  an  action, 
^!r7’  Probably  no  one  else  can;  Public  Acts 


Jhe  le£al  rate  is  6ix  Per  centum  per 
annum ;  but  parties  may  contract  for  a  higher 
ate,  not  to  exceed  twelve  per  cent.  A  person 
J  ecelvin^j  retaining,  or  contracting  for 
}  lghei  rate  forfeits  all  the  interest  so  taken, 
eceived,  retained,  or  contracted  for.  Interest 
on  open  accounts  commences  from  time  of  last 
item  charged  either  debit  or  credit.  Interest  is 
payable  in  judgments  recovered  in  the  courts  at 
me  rate  of  seven  per  cent. ;  C.  C.  §§  1097-1101. 

f  aware%  ^ be  legal  rate  is  six  per  centum 
Wa?nUJUnV.  Person  taking  more  than  the 
^ate  shal 11  forfeit  a  sum  equal  to  the  money 
n  -l  ’  n<\  to  any  person  suing  for  the  same, 
ne“balf  to  the  state.  Rev.  Code,  c.  63,  §§ 
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Kn pJL J,n  ^ctlon>  where  a  different  rate  is  not 
r.VL  p*  s.lx  Per  cent,  per  annum  is  the  legal 
of  arties  may  stipulate  in  writing  for  rate 
per  cent,  per  annum  or  less.  Agreement 


INTEREST 


825 


for 


a  higher  rate  forfeits  1  " 

only  principal  can  be  recov^Si  lnt.®rest>  and 
brought  within  one  year  afJr  lf  Buit  be 

if 

MZyTayTZlyZ  ha™  b““ 

interest.  In  alf  cases  where  totems?7  rate  of 
without  a  contract,  and  on  judgment  the^atels 

Georgia.  Seven  per  centum  is  the  legal  rate 
but  parties  may  agree  upon  any  amount  not 
to  exceed  eight  per  centum.  The  penalty  fur 
charging  a  higher  rate  is  forfeiture  of  the  amount 
in  excess.  All  judgments  bear  lawful  interest 
on^  principal  amount  recovered ;  Acts  1875 
105.  * 


interest 
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Idaho.  Ten  per  centum  per  annum  is  the  legal 
rate  of  interest  ;  but  parties  may  agree  in  writing 
for  any  rate  not  exceeding  one  and  one-half  per 
cent,  per  month,  but  any  judgment  rendered  on 
such  contract  bears  only  ten  per  cent.  The 
penalty  for  violating  this  law  is  three  times  the 
amount  paid  in  excess,  and  the  party  receiving 
it  subjects  himself  to  pay  a  fine  of  three  hundred 
dollars,  or  six  months  imprisonment,  or  both  : 
6th  Sess.  72. 

Illinois .  Legal  interest  is  six  per  cent.  Par¬ 
ties  may  contract  for  conventional  interest  not 
exceeding  eight  per  cent.  Up  to  July  1, 1879,  it 
was  competent  for  parties  to  so  contract  in  writ¬ 
ing  for  any  rate  not  exceeding  ten  per  cent. 
Usurious  contracts  are  void  for  all  interest,  but 
the  principal  sum  maybe  recovered;  no  corpora¬ 
tion  is  permitted  to  interpose  the  defence  of 
usury  ;  It.  S.  634.  See  20  Ill.  137. 

Indiana .  Six  per  centum  per  annum  is  the 
rate  fixed  by  law,  but  any  other  rate,  not  exceed¬ 
ing  eight  per  cent.,  may  be  provided  for  by  writ¬ 
ten  agreement.  Contracts  lor  more  than  legal 
rate  are  void  as  to  excess  only.  Interest  on  the 
public  funds  owned  by  the  state  is  fixed  at  eight 
per  cent. ;  Acts  1879,  43. 

Iowa .  Six  per  centum  per  annum  is  the  legal 
rate  ;  but  parties  may  contract  for  any  rate  not 
exceeding  ten  per  cent.  The  person  taking  usury 
forfeits  ten  percent,  on  the  sum  loaned,  to  the 
school  fund,  but  he  may  recover  his  principal 
sum  without  interest.  Rev.  Code,  xiv.  c. 

Kansas .  Seven  per  cent,  is  the  legal  rate ;  but 
the  parties  to  any  bond,  bill,  promissory  note  or 
other  instrument  in  writing  lor  the  Pa^”lcv  . 
forbearance  of  money  may  stipulate  for  any  ra 
not  exceeding  twelve  per  cent.  Per  ^nnu'n;  f  J 
payments  of  usurious  interest 
to ‘be  payments  on  account  of  the  pn^JP^gd 
twelve  per  cent,  per  annum  ;  Dass.  1  • 
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Michigan.  Seven  per  cent,  is  the  legal  rate  of 
interest ;  but  on  stipulation  in  writing,  interest  is 
allowed  to  any  amount  not  exceeding  ten  per  cent. 
1  he  penalty  lor  usurious  interest  is  a  forfeiture 
ol  the  excess ;  but  no  action  can  be  maintained 
to  recover  back  such  excess  after  the  voluntary 
payment  of  the  same.  The  bond  fide  holder  of 
negotiable  paper  may  recover  although  usurious 
in  its  inception.  The  security  by  which  usurious 
interest  is  reserved  is  not  void,  but  may  be  made 
the  foundation  of  an  action  for  the  principal  and 
legal  interest. 

Minnesota.  The  legal  rate  is  seven  per  cent. ; 
but  parties  may  agree  for  any  rate  not  to  exceed 
ten  per  cent.,  if  so  expressed  in  writing.  Parties 
paying  a  higher  than  the  legal  rate  may  recover 
back  all  interest  paid,  with  costs,  if  the  action 
is  brought  within  two  years  after  such  payment. 
All  bonds,  bills,  notes,  etc.,  and  all  contracts, 
etc.  whereby  there  shall  be  reserved  or  taken  any 
greater  sum  for  a  loan  than  above  prescribed,  are 
void  except  as  to  bond  fide  purchasers  of  nego¬ 
tiable  paper  before  maturity  for  value;  Laws 
1877,  52 ;  Laws  1879,  69 ;  G.  S.  1878,  ch.  2381. 

Mississippi.  The  legal  interest  is  six  per  cent.; 
but  parties  may  contract  in  writing  for  any  rate 
not  in  excess  of  ten  per  cent,  per  annum.  When 
more  than  ten  per  cent,  is  contracted  for,  the  ex¬ 
cess  is  not  collectible ;  and  on  contracts  made 
after  Nov.  1,  1880,  the  whole  interest  will  be  ior- 
feited.  Usury  does  not  avoid  the  contract :  the 
lender  can  recover  his  principal  and  lawful  in- 

^Missouri.  When  no  contract  is  made  as  to 
interest,  six  per  cent,  per  annum  is  allowed. 

But  the  parties  may  agree  ^  P^h/JenaUy 
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any  contract  receives  a  higher  rate,  he  forfeits 
three  times  the  sum  so  received  in  excess  to  the 
person  aggrieved,  who  will  sue  therefor.  No 
contract  is  invalid  by  reason  of  the  securing  or 
paying  a  higher  rate  than  six  per  cent.,  but  the 
money  secured  thereby  may  be  recovered  with 
legal  interest.  The  provisions  fixing  the  rate  of 
legal  interest  do  not  extend  to  the  letting  of  cat¬ 
tle,  or  other  usages  of  like  nature  in  practice 
among  farmers,  nor  to  maritime  contracts  :  Gen. 
Laws  1878,  p.  538. 

New  Jersey.  The  legal  rate  is  six  per  cent, 
per  annum ;  and  a  usurious  contract  is  pun 
ishable  by  forfeiture  of  all  interest  and  costs. 
Interest  on  an  open  account  accrues  on  each 
item  from  its  date,  as  at  common  law.  The  rate 
of  interest  wTas  changed  from  seven  to  six  per 
cent.,  July  4,  1878.  Interest  proper  for  money 
lent  or  forborne  before  that  date  continues  to 
run  at  seven  per  cent. ;  but  interest  by  way  of 
damages  for  tort  or  breach  of  contract,  or  not 
paying  for  goods  bought,  etc.,  “changes  as  the 
statutory  rate  changes,  during  the  accrual  of  the 
damages ;  **  Rev.  356;  4  Stew.  91;  12  Vroom, 
349. 

New  Mexico.  The  rate  of  interest  is  any  amount 
that  may  be  agreed  upon  by  the  parties,  but 
when  none  is  expressed,  the  law  allows  six  per 
cent,  per  annum.  Judgments  bear  the  same 
rate  of  interest  as  the  obligation  or  agreement 
6ued  on,  when  expressed  in  the  judgment ;  other¬ 
wise  six  per  cent. 

New  York.  Six  per  cent,  is  the  legal  rate  ;  a 
person  paying  a  greater  rate  may  recover  the 
excess  in  an  action  brought  within  one  year. 
All  bonds,  notes,  conveyances,  contracts,  or 
securities  whatsoever,  except  bottomry  bonds, 
and  all  deposits  of  goods,  whereby  there  shall  be 
reserved,  or  taken,  or  secured,  a  greater  rate,  are 
absolutely  void,  even  in  the  hands  of  innocent 
third  parties,  but  no  corporation  can  plead  the 
defence  of  usury.  Usury  is  a  misdemeanor, 
punishable  writh  a  fine  of  one  thousand  dollars, 
or  six  months*  imprisonment,  or  both.  State 
banks  have  been  placed  on  the  same  footing  as 
national  banks  as  regards  usury,  and  are  thereby 
exempt  from  the  extreme  penalties  above  men¬ 
tioned.  Prior  to  January  1,  1880,  the  legal  rate 
w  as  6even  per  cent.  ;  Law  s  1837,  c.  430 ;  Laws 
1870,  ch.  163 ;  64  N.  Y.  212  ;  Laws  1879,  ch.  538. 

North  Carolina.  Six  per  cent,  per  annum  is 
the  interest  allowed  by  law.  Eight  per  cent, 
may  be  stipulated  for.  The  penalty  for  usury  i6 
forfeiture  of  the  entire  interest;  and  the  party 
paying  a  greater  rate  than  the  law  allows,  can, 
if  he  brings  his  action  within  two  years,  recover 
double  the  amount  of  the  interest  paid.  To 
charge  more  than  six  per  cent,  and  not  exceed 
eight,  the  contract  must  be  in  waiting,  and  signed 
by  the  party  to  be  charged  therewith  or  his  agent ; 
Laws  1876-77,  ch.  91. 

Ohio.  The  legal  rate  is  six  per  cent. ;  but  par¬ 
ties  may  contract  in  writing  for  eight  per  cent. ; 
no  penalty  is  attached  to  a  violation  of  the  law, 
but  if  a  contract  is  made  for  a  higher  rate  than 
eight  per  cent.,  the  contract  as  to  interest  is  void, 
and  the  recovery  is  limited  to  the  principal  sum 
and  six  per  cent.  Interest  i6  computed  in  judg¬ 
ments  and  decrees  at  the  rate  specified  in  the 
contracts  upon  w’hich  they  are  rendered ;  R.  S. 
§  3179  et  seq. 

Oregon.  The  legal  rate  is  eight  per  cent. ;  but 
parties  may  agree  on  ten  per  cent,  per  annum. 
Judgments  and  decrees  for  money  bearing  more 
than  six  per  cent,  interest  and  not  exceeding  ten 
per  cent,  per  annum,  bear  the  same  interest  as 
agreed  upon  in  the  contracts  on  which  they  are 
founded.  Usury  is  punished  by  forfeiture  of  the 
original  sum  lent,  to  the  common  school  fund. 


P ennsylvania.  Interest  is  allowed  at  the  rate 
of  six  per  cent,  per  annum.  Usurious  interest 
cannot  be  collected,  and  if  paid,  may  be  re¬ 
covered  back,  provided  suit  is  brought  therefor 
within  six  months.  Most  of  the  savings  banks 
are  by  special  statute  authorized  to  lend  money 
at  a  higher  rate;  but  banking  companies  are 
prohibited  from  taking  more  than  six  per  cent. 
Interest  is  due  upon  every  debt  from  the  time  it 
becomes  due  and  payable.  Commission  mer¬ 
chants  and  agents  may  contract  with  parties  out¬ 
side  the  state  for  seven  per  cent. ;  1  Purd.  Dig. 
803. 

Rhode  Island.  Six  per  cent,  is  the  lawful 
rate  on  all  loans  of  money,  but  any  rate  agreed 
upon  between  the  parties  may  be  taken ;  Gen. 
Stat.  ch.  128. 

South  Carolina.  Seven  per  cent,  per  annum  is 
the  legal  rate  of  interest.  The  taking  of  usury 
does  not  avoid  the  contract,  but  no  person  lend¬ 
ing  or  advancing  money  at  a  higher  rate  than 
seven  per  cent.,  can  recover  in  any  court  of  the 
state  more  than  the  principal,  without  either 
interest  or  costs  ;  Act  Dec.  21,  1877. 

Tennessee.  The  interest  allowed  by  law  is  six 
per  cent,  per  annum.  When  more  is  charged  it 
may  be  recovered  by  the  party  paying  it  or  his 
representative  or  judgment  creditor.  The  taking 
of  usury  is  a  misdemeanor ;  Code,  §  1955. 

Texas.  The  legal  rate  is  eight  per  cent. ;  but 
parties  may  agree  for  any  rate  not  exceeding 
twelve.  Usurious  contracts  are  void  only  to  the 
extent  of  all  interest.  20  Tex.  465  ;  Const.  1875. 

Utah.  Ten  per  cent,  per  annum  i6  the  legal 
rate  ;  but  there  is  no  limit  to  the  rate  upon  wTiich 
parties  may  agree. 

Vermont.  Six  per  cent,  per  annum  is  the  legal 
interest.  If  more  be  charged  and  paid,  it  may 
be  recovered  back  in  an  action  of  assumpsit. 
But  these  provisions  do  not  extend  “to  the  let¬ 
ting  of  cattle,  and  other  usages  of  a  like  nature 
among  farmers,  or  maritime  contracts,  bottomry, 
or  course  of  exchange,  as  has  been  customary.** 
Vt.  Comp.  Stat.  1850,  c.  76. 

Virginia .  Interest  is  allowed  at  the  rate  of  6ix 
per  cent,  per  annum.  Usurious  contracts  are 
void.  Persons  taking  usury  forfeit  all  inter¬ 
est.  Corporations  cannot  plead  usury ;  Sess. 
Acts  1874,  ch.  122. 

Washington.  The  legal  rate  of  interest  is  ten 
per  cent,  per  annum ;  but  any  rate  agreed  upon 
in  writing  is  valid ;  Stat.  1863,  p.  464.  Judg¬ 
ments  bear  legal  interest  from  date,  except  when 
rendered  upon  an  express  contract  in  wanting 
w  herein  a  different  rate  is  agreed  upon,  in  wThich 
case  the  judgment  bears  the  same  rate  ;  Civ.  Pr. 
Act  1873,  §  314. 

West  Virginia.  The  legal  rate  is  six  per  cent. 
Excess  of  interest  can  not  be  recovered,  unless 
usury  is  pleaded.  The  contracts  of  incorporated 
companies  are  excepted  ;  they  may  borrow  on 
higher  rate  ;  Code,  §  627,  §  14. 

11  isconsin.  Seven  per  cent,  per  annum  is  the 
legal  rate ;  but  parties  may  contract  in  wrriting 
for  any  rate  not  exceeding  ten  per  cent.  ;  usuri¬ 
ous  contracts  forfeit  all  the  interest  paid  or 
agreed  to  be  paid  ;  R.  S.  ch.  79,  §  1688. 

Wyoming.  Any  rate  may  be  agreed  upon  in 
writing,  but  in  the  absence  of  express  contract 
all  moneys  draw  interest  at  the  rate  of  twrelve 
per  cent,  per  annum. 

For  a  full  and  succinct  statement  of  the  inter¬ 
est  and  usury  laws  of  all  the  states  and  territo¬ 
ries,  from  which  the  above  is  largely  taken, 
see  Hubbell,  Leg.  Directory  1881-S2. 

In  Practice.  Concern  ;  advantage  ;  bene¬ 
fit. 

Such  a  relation  to  the  matter  in  issue  as 


interest 


creates  a  liability  T  ‘ 

from  the  event  o/thl  s^mTS  gHin  or  loss 

judge*  juror,  or'  t0  act  33  « 

of  an  interest  in  the  sublet  a  Cause.by  reason 
to  the  d^teS^T''- 

sth"  sx 

r.Sa  r,  x  T-7  beos,;ppos,id  *° ,,e  in,|“- 

euceu,  .teach,  lo4;  2  Iiow  St  TV  oo,. 

891;  2  Hawk.  PI.  Cr.  46, T25;  mu's, L 
present  ;  1  Hoffman,  21  ;  14  La.  An.  1l  7  ; 
mu^t  be  certain,  vested,  and  not  uncertain 
and  contingent;  Dougl.  134;  2  P  Wms 

200 5  3J‘1&R-132’  ^  Binn.  83  ;  2  YeZ] 
20b  ;  a5  JTobns-  256  »  7  Mass.  25  ;  25  Ga.  33  7  ; 
2  Mete.  Ky.  608;  2  Iowa,  580;  35  Penn. 
351  ;  must  be  an  interest  in  the  event  of  the 
cause,  or  the  verdict  must  be  lawful  evidence 
for  or  against  him  in  another  suit,  or  the 
record  must  be  an  instrument  of  evidence  for 
or  against  him  ;  22  Tex.  295  ;  3  John.  Cas. 
83  ;  1  Phill.  Ev.  36.  But  an  interest  in  the 
question  does  not  disqualify  the  witness;  1 
Caines,  171;  4  Johns.  302  ;  5  id.  255 ;  1  S.  &  R. 
32,  36;  6  Binn.  266;  1  Hen.  &  M.  165,  168. 

An  attorney  will  under  most  circumstances 
be  permitted  to  testify  in  behalf  of  his  client ; 
but  the  courts  do  not  look  with  favor  upon  the 
practice  ;  72  Penn.  229. 

The  magnitude  of  the  interest  is  altogether 
immaterial ;  a  liability  for  costs  is  sufficient ; 

5  Term,  174;  2  Vern.  317;  2  Me.  194;  11 
Johns.  57. 

Interest  will  not  disqualify  a  personas  a 
witness  if  lie  has  an  equal  interest  on  both 
sides  ;  7  Term,  480,  481,  n. ;  1  Bibb,  298; 

2  Mass.  108;  6  Penn.  322. 

The  objection  to  incompetency  on  tl 
Ground  of  interest  may  be  removed  by  i 
extinguishment  of  that  interest  by  means 
a  release,  executed  either  by  the  witness 
when  he  would  receive  an  advantage  by  his 
testimonv,  or  by  those  who  have  a  claim 
Sm  him,  when  his  testimony  wouM  be  ev,- 
donee  of  his  liability.  The  objection  », 

,  °  be  eemoued  bVnPvm^^  ^  Uni  l 

E  •  *'  ft  if  no  longer  a  cause  of  object, on  to 

growing  consciousness^  that  ^ the^ truU  ^ 

judicial  mvestiga  ions  nt  testimony  has 

the  exhibition  ot  all  .  the  0},i  rule 

led  to  the  universal  fi.?‘penn.  156;  64  id. 
of  the  common  law  ,  ^  See,  gene- 

Sy,  G-enleaf,  Starkie,  Philip  Wharton, 

^'iNTEREST.  MARITIME.  See  Mari¬ 
time  Interest* 


interlineation 


Pred’hat^rhS  ^  A-ugh  the 

ject-matter.  This  con  •t’t  'ntyrestlnthesub- 

the  law.  ’  2  Paf  K.  °f 


INTERFERENCE 

which  exists  when  » 
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ans  of 


an 

A 
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IME  lNTEK  *  w  NO  INTEREST. 
INTEREST  OR  BO *  which  i 

provision  in  a  policy  oi 


A 

im- 


The  state  of  things 

theT  tWhfiC/l lf  grantedP wouW  cove^a^yof 
the  patentable  ground  occupied  by  any 'ex 

istmg  patent,  or  by  any  patent  for  which  an 
application  is  then  pending.  An  investiga¬ 
tion  is  ordered  by  the  commissioner  of  patents 
or  the  purpose  of  determining  which  of  the 
parties  was  the  first  to  make  the  invention,  or 
that  portion  of  it  from  which  the  interference 
results.  When  the  controversy  is  between 
two  applications,  a  patent  will  be  finally 
granted  to  him  who  is  shown  to  be  the  first 
inventor,  and  will  be  denied  to  the  other 
applicant  so  fur  us  the  point  thus  controverted 
is  concerned.  But  if  the  interference  is  be¬ 
tween  an  application  on  the  one  hand  and  an 
actual  patent  on  the  other,  as  there  is  no 
power  in  the  patent  office  to  cancel  the  exist¬ 
ing  patent,  all  that  can  be  done  is  to  grant  or 
withhold  from  the  applicant  the  patent  he 
asks.  If  the  patent  is  granted  to  him  there 
Avill  be  two  patents  for  the  same  thing.  The 
two  parties  will  stand  upon  a  footing  of 
equality,  and  must  settle  their  rights  by  a 
resort  to  the  courts,  in  the  manner  provided 
by  the  act  of  congress.  In  interference  cases, 
eacli  party  is  allowed  to  take  the  testimony  of 
witnesses  in  accordance  with  rules  established 
by  the  patent  office,  and  the  commissioner 
may  issue  a  patent  to  the  party  who  is  ad¬ 
judged  the  prior  inventor,  unless  the  adverse 
party  appeals  from  the  decision  of  the  primary 
examiner  who  has  determined  the  question 
against  him.  This  lie  may  do,  first  to  the 
board  of  examiners  in  chief,  and  failing  before 
them,  to  the  commissioner  himself.  R.  S. 
sec.  4904. 

INTERIM  (Lat.).  In  the  mean  time; 
meanwhile.  An  assignee  ad  interim  is  one 
appointed  between  the  time  of  bankruptcy 
and  appointment  of  the  regular  assignee.  2 
Bell,  Com.  355. 

INTERLINEATION.  Writing  between 

^'interlineations  are  made  either  bef°™ 
after  the  execution  of  an  instrument  , 

Se  before  should  be  -IF'®1)” 
to  execution;  those  made 
either  by  the  party  in  whose  hi 

or  by  strangers.  himself,  whether 

M  hen  made  by  ;  P  or  immaterial, 

the  interlineation  be  m  ^  Ga„  7l .  35 

they  render  the  do?  ^  £ep<  232;  unless 
N.  J-  227  ;  8.  c-  n  t]lC  opposite  party, 

made  with  theC°ns  f  307 ;  15  Johns. 
See  11  Co.  27  a;  *  ,  H.  &  J.  41 ; 


11  Co.  27  a;  *  5  H. . . 

1  Halst.2  5  But  s  7  2.2S; 

.o-  4  Bmgh.  123, 


See 

29La.  290 ;  4 
2  When  ’the  interlineation  is  made  by  a  stran- 
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ger  in  an  instrument  in  the  hands  of  the 
promissee,  though  without  his  knowledge,  if 
it  be  immaterial,  it  will  not  vitiate  the  instru¬ 
ment,  but  if  it  be  material,  it  will,  in  general, 
avoid  it;  11  Co.  27  a;  L.  R.  10  Ex.  330; 
otherwise  if  the  instrument  be  not  then  in  the 
possession  of  a  party ;  6  East,  309.  If  made 
while  in  the  possession  of  an  agent  of  the 
promissee,  it  avoids  the  instrument;  L.  R.  10 
Ex.  330;  contra ,  35  N.  J.  227  ;  s.  C.  10 
Am.  Rep.  232  and  note. 

The  decisions  vary  as  to  the  effect  of  inter¬ 
lineations,  when  an  instrument  is  put  in  evi¬ 
dence.  In  a  late  case  the  rule  is  stated  thus  : 
If  the  interlineation  is  in  itself  suspicious,  as, 
if  it  appears  to  be  contrary  to  the  probable 
meaning  of  the  instrument  as  it  stood  before  the 
insertion  of  the  interlined  words ;  or  if  it  is 
in  a  handwriting  different  from  the  body  of 
the  instrument,  or  appears  to  have  been  writ¬ 
ten  with  different  ink,  in  all  such  cases,  if  the 
court  considers  the  interlineation  suspicious 
on  its  face,  the  presumption  will  be  that  it 
was  an  unauthorized  alteration  after  execu¬ 
tion.  On  the  other  hand,  if  the  interlinea¬ 
tion  appears  in  the  same  handwriting  with  the 
original  instrument,  and  bears  no  evidence  on 
its  face  of  having  been  made  subsequent  to 
the  execution  of  the  instrument,  and  espe¬ 
cially  if  it  only  makes  clear  what  was  the  evi¬ 
dent  intention  of  the  parties,  the  law  will 
presume  that  it  was  made  in  good  faith,  and 
before  execution ;  3  Fed.  Rep.  16. 

If  an  instrument  appears  to  have  been  al¬ 
tered,  it  is  incumbent  on  the  party  offering 
it  to  explain  its  appearance.  Generally  speak¬ 
ing,  if  nothing  appears  to  the  contrary,  the 
alteration  will  be  presumed  to  be  contempo¬ 
raneous  with  the  execution  of  the  instrument; 
but  if  there  is  ground  of  suspicion,  the  law 
presumes  nothing,  but  leaves  the  questions  of 
the  time  when,  the  person  by  whom,  and  the 
intent  with  which  it  was  done,  to  the  jury, 
upon  proofs  to  be  adduced  by  the  party  offer¬ 
ing  the  instrument;  1  Greenl.  Ev.  §  564  ;  63 
Mo.  63;  23  Penn.  244.  In  cases  of  negotia¬ 
ble  instruments,  the  holder  is  held  to  clearer 
proof  than  incases  of  deeds;  2  Dana,  Neg. 
Instr.  §  1417.  In  a  carefully  considered  case, 
20  Vt.  205,  the  court  adopt  what  it  calls  the 
old  common  law  rule  that  an  alteration  of  an 
instrument,  if  nothing  appear  to  the  contrary, 
should  be  presumed  to  have  been  made  at  the 
time  of  the  execution.  So,  also,  1  Shepl. 
386  ;  2  Johns.  Cas.  198;  contra ,  11  N.  II. 
395  ;  48  Ind.  459.  It  has  been  held,  when 
a  place  of  payment  was  inserted,  that  it  was 
a  question  for  the  jury,  hut  that  it  lay  on  the 
plaintiff  to  account  for  the  alteration,  etc.  •  6 
C.  &  P.  273  ;  6  Ala.  N.  8.  707.  But  in  39 
Conn.  164,  it  was  held  that  the  burden  of 
proof  of  accounting  lor  an  alteration  is  not 
necessarily  on  the  party  producing  the  instru¬ 
ment. 

In  25  Kans.  510;  8.  c.  37  Am.  Rep.  259; 
it  was  held  that  a  negotiable  note  offered  in 
evidence,  bearing  on  its  face  an  apparent 
material  alteration,  is  admissible  in  evidence, 


and  the  question  as  to  the  time  of  alteration 
is  for  the  jury.  The  court  said :  If  there  is 
neither  extrinsic  nor  intrinsic  evidence  as  to 
when  the  alteration  was  made,  it  is  to  be  pre¬ 
sumed  that  it  was  made  before  or  at  the  time 
of  the  execution.  Perhaps  there  might  be 
cases  where  the  alteration  is  attended  with 
such  manifest  circumstances  of  suspicion,  that 
the  court  might  refuse  to  allow  the  note  to  go 
to  the  jury  without  some  explanation,  etc. 
This  title  is  fully  treated  in  a  note  to  the  last 
mentioned  case  in  37  Am.  Rep.  260.  See 
Alteration;  Erasure. 

INTERLOCUTORY.  Something  whiaif 
is  done  between  the  commencement  and  the 
end  of  a  suit  or  action  which  decides  some 
point  or  matter,  which,  however,  is  not  a  final 
decision  of  the  matter  in  issue  :  as,  interlocu¬ 
tory  judgments,  or  decrees,  or  orders.  See 
Decree;  Judgment. 

INTERLOPERS.  Persons  who  inter¬ 
rupt  the  trade  of  a  company  of  merchants, 
by  pursuing  the  same  business  with  them  in 
the  same  place,  without  lawful  authority. 

INTERNATIONAL  LAW.  The  sys¬ 
tem  of  rules  which  Christian  states  acknowl¬ 
edge  to  be  obligatory  upon  them  in  their 
relations  to  each  other  and  to  each  other’s 
subjects.  It  is  the  jus  inter  gentes,  as  dis¬ 
tinguished  from  the  jus  gentium. 

The  scientific  basis  of  these  rules  is  to  be 
found  in  natural  law,  or  the  doctrine  of  rights 
and  of  the  state ;  for  nations,  like  smaller 
communities  and  individuals,  have  rights  and 
correlative  obligations,  moral  claims  and 
duties.  Hence  it  might  seem  as  if  the  science 
consisted  simply  of  deductions  from  certain 
fundamental  propositions  of  natural  right ; 
but  this  is  far  from  being  the  case,  for  national 
intercourse  is  the  most  voluntary  possible, 
and  takes  a  shape  widely  different  from  a  sys¬ 
tem  of  natural  justice.  It  would  be  true  to 
say  that  this  science,  like  every  department 
of  moral  science,  can  require  nothing  unjust ; 
but,  on  the  other  hand,  the  actual  law  of  na¬ 
tions  contains  many  provisions  which  imply  a 
waiver  of  just  rights;  and,  in  fact,  a  great 
part  of  the  modern  improvements  in  this  code 
are  due  to  the  spirit  of  humanity  controlling 
the  spirit  of  justice,  and  leading  the  circle 
of  Christian  nations  freely  to  abandon  the 
position  of  rigorous  right  for  the  sake  of  mu¬ 
tual  convenience  or  good  will. 

So  much  for  the  general  foundation  of  in¬ 
ternational  law.  The  particular  sources  are 
the  j  ural  and  the  moral.  The  jural  elements 
are,  first ,  the  rights  of  states  as  such,  deduei- 
ble  from  the  nature  of  the  state  and  from  its 
office  of  a  protector  to  those  who  live  under 
its  law ;  second ,  those  rights  which  the  spite 
shares  with  individuals,  and  in  part  with 
artificial  persons,  as  the  rights  of  property, 
contract,  and  reputation ;  and,  third ,  the 
nghts  which  arise  when  it  is  wronged,  as 
those  of  self-protection  and  redress.  To 
these  have  been  joined  by  some  the  rights  of 
punishment  and  of  conquest, — the  latter,  at 
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can  be  no  naked  right  of  conquestr^resp^ 
redress  and  selt-Droteetion.  The  moral 


- - - - - 

five  ot  redress  and  sell— protection,  Aue  moraj 
elements  are  the  duties  of  humanity,  comity, 
and  intercourse. 

Various  divisions  of  international  law  have 
been  proposed,  but  none  are  of  any  great 
importance.  One  has  been  into  natural  and 
voluntary  law,  in  which  latter  conventional 
or  treaty  law  and  customary  are  embraced. 
Another,  somewhat  similar,  separates  inter¬ 
national  rules  into  those  which  are  deducible 
from  general  natural  jus,  those  which  are 
derived  from  the  idea  of  estate,  and  those 
which  grow  out  of  simple  compact.  What¬ 
ever  division  be  made,  it  is  to  be  observed 
that  nations  are  voluntary,  first ,  in  deciding 
the  question  what  intercourse  they  will  hold 
with  each  other ;  second ,  that  they  are  vol¬ 
untary  in  defining  their  rights  and  obligations, 
moral  claims  and  duties,  although  these  have 
an  objective  existence  beyond  the  control  of 
the  will  of  nations  ;  and,  third,  that  when 
international  law  has  arisen  by  the  free 
assent  of  those  who  enter  into  certain  ar¬ 
rangements,  obedience  to  its  provisions  is  as 
truly  in  accordance  with  natural  law — which 
requires  the  observance  of  contracts — as  it 
natural  law  had  been  intuitively  discerned  or 
revealed  from  heaven  and  no  consent  had 
been  necessary  at  the  outset. 

The  aids  in  ascertaining  what  international 
law  is  or  has  been,  are  derived  from  the  sea- 
codes  of  mediaeval  Europe,  especially  the  Con- 
solato  del  Mare ;  from  treaties,  especially 
those  in  which  a  large  part  ot  Europe  has  had 
a  share,  like  the  treaties  of  Westphalia ;  from 
judicial  decisions,  state  papers  on  contro¬ 
verted  points,  and  the  treatises  of  text- 
writers.  Among  the  latter,  Grotius  led  the 
way  in  the  seventeenth  century,  while  Puf- 
fendorf,  fifty  veal’s  afterwards,  from  his 
havinor  confounded  the  law  of  nature  with 
that  of  nations,  has  sunk  into  deserved  ob¬ 
livion.  In  the  next  century,  Cornelius  van 
Bynkershoek,  although  the  author  of  no  con- 
tinuous  work  embracing  the  whole  of  our 
science,  ranks  among  its  ablest  expoun  , 
through  his  treatises  entitle*  ,  1- 

Marts,  De  Foro  Legatorum,  ^  Qu^sttones 

Juris  Publici.  In  the  middle >  of  the 
teenth  century,  Vattel,  a  discmle  of  the^ 
fian  philosophy,  publishe*  a  e  1  •  ,  j  more 

what. Superficial  treatise 

sh0Tt°hfe  ?eT  modem 

present  day.  Ut  tnc  j  Klttber,  in 

works  we  can  only  not  ftnd  since),  that 

French  and  German  (  8  fifty,  edition 

?f  and  of  Heffler, 

the 

—  -  The  literature  of  the 

latter  for  the  Germans.  ^\on  Ompteda  races, 

science  must  be  <  r‘l  y  Kamptz,  or  *'  om 
and  his  continuator,  yon  Mold  (Erlan- 

the  more  recent  work  ot  an  exp0s»  ion 

gen,  1855-58),  ■»  T^,,.  ’The  excellent 
of  the  history  *  inu 


and  History7tra7ofnN  F°Undation 
of  Wheaton  (History  of  £  *<*•).  and 

from  the  Earliest  Vimei to  the' "1^ 
Washington  in  1 842)  are  of  the  hi»hSe  to 
dl  who  would  study  the  science,  5*  it  Sit 
to  be  studied  as  the  oflshoot  and  index  of  a 
progressive  Christian  civilization. 

Among  the  provisions  of  international  law 
we  naturally  start  from  those  which  grow Z, 
ot  the  essence  ot  the  individual  state.  The 
rights  ot  the  state,  as  such,  may  be  comprised 
under  the  term  sovereignty,  or  be  divided 
into  sovereignty,  independence,  and  equality  ; 
b)  which  latter  term  is  intended  equality  of 
rights.  Sovereignty  and  independence  are 
two  sides  of  the  same  property,  and  equality 
ol  rights  necessarily  belongs  to  sovereign 
states,  whatever  be  their  size  or  constitution  ; 
for  no  reason  can  be  assigned  why  all  states, 
as  they  have  the  same  powers  and  destination 
in  the  system  of  things,  should  not  have 
identically  the  same  rights.  States  are  thus, 
as  far  as  other  states  are  concerned,  masters 
over  themselves  and  over  their  subjects,  free 
to  make  such  changes  in  their  laws  and  con¬ 
stitutions  as  they  may  choose,  and  yet  inca¬ 
pable  by  any  change,  whether  it  be  union,  or 
separation,  or  whatever  else,  of 


escaping 

existing  obligations.  With  regard  to  every 
state,  international  law  only  asks  whether  it 
be  such  in  reality,  whether  it  actually  is  in¬ 
vested  with  the  properties  of  a  state.  VI  ith 
forms  of  government  international  law  has 
nothing  to  do.  All  forms  of  government, 
under  which  a  state  can  discharge  its  obliga¬ 
tions  and  duties  to  others,  are,  so  far  as  this 
code  is  concerned,  equally  legitimate. 

Thus,  the  rule  of  non-intervention  in  the 
affairs  of  other  states  is  a  well-settled  princi¬ 
ple  of  international  law.  In  the  European 
system,  however,  there  is  an  acknowledged 
exception  to  this  rule,  and  also  a  claim  on  the 

nrifr'ld  Itat"™  political  notion  of 

any  mate  or 

interfere  m 

of  a  people 

i  unau 

plea  here  is, 


order  to  oppress  its  own 

and  the  action  of  a  JnaUthorjzed  ground 
sphere,  t»his  is  as  3  jea  here  is,  on  the 
of  interference.  .K  j,ave  asserted  such 

part,  of  those  states  prUssia,  Russia, 

a  right,  especially  of  A -  hat  internal  revolu- 
and  at  times  of  l  ^ncef’  wide.8pread  conspi- 
tions  are  the  result  here  are  fatal  to 
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state  over  their  government,  and  would  place 
the  smaller  states  under  the  tutelage  of  two 
or  three  of  the  larger.  England  has  always 
protested  against  this  enlargement  of  the 
right  of  interference,  and  France  has  esta¬ 
blished  more  than  one  revolutionary  govern¬ 
ment  in  spite  of  it. 

In  the  notion  of  sovereignty  is  involved 
paramount  exclusive  jurisdiction  within  a  cer¬ 
tain  territory.  As  to  the  definition  ot  terri¬ 
tory,  international  law  is  tolerably  clear. 
Besides  the  land  and  water  included  within 
the  line  of  boundary  separating  one  state  from 
another,  it  regards  as  territory  the  coast-water 
to  the  distance  of  a  marine  league,  and  the 
portions  of  sea  within  lines  drawn  between 
headlands  not  very  remote,  or,  in  other  words, 
those  parts  of  the  sea  which  are  closely  con¬ 
nected  with  a  particular  country  when  it  needs 
to  defend  itself  against  attack.  The  high  sea, 
on  the  other  hand,  is  free,  and  so  is  every  ave¬ 
nue  from  one  part  of  the  sea  to  another,  which 
is  necessary  for  the  intercourse  of  the  world. 
It  has  been  held  that  rivers  are  exclusively 
under  the  jurisdiction  of  countries  through 
which  they  How,  so  that  the  dwellers  on  their 
upper  waters  have  no  absolute  right  of  pas¬ 
sage  to  and  from  the  sea ;  but  practically,  at 
present,  all  the  rivers  which  divide  or  run 
through  different  states  are  free  for  all  those 
who  live  upon  them,  if  not  for  all  mankind. 
It  has  been  claimed  that  ships  are  territory  ; 
but  it  is  safer  to  say  that  they  are  under  the 
jurisdiction  of  their  own  state  until  they  come 
within  that  of  another  state.  By  comity, 
public  vessels  are  exempt  from  foreign  juris¬ 
diction,  whether  in  foreign  ports  or  else¬ 
where. 

The  relations  of  a  state  to  aliens,  especially 
within  its  borders,  come  next  under  review. 
Here  it  cannot  be  affirmed  that  a  state  is 
bound,  in  strict  right,  to  admit  foreigners  into 
or  to  allow  them  transit  across  its  territory, 
or  even  to  hold  intercourse  with  them.  All 
this  may  be  its  duty  and  perhaps,  when  its 
territory  affords  the  only  convenient  pathway 
to  the  rest  of  the  world  or  its  commodities  are 
necessary  to  others  of  mankind,  transit  and 
intercourse  may  be  enforced.  But,  aside  from 
these  extreme  cases,  intercourse  is  only  a 
duty,  and  not  definable  with  precision,  as  is 
shown  by  the  endless  varieties  of  commercial 
treaties.  It  can  only  be  said  that  the  practice 
of  Christian  states  is  growing  more  and  more 
liberal,  both  as  regards  admitting  foreigners 
into  their  territories  and  to  the  enjoyment  of 
those  rights  of  person  and  property  which 
the  natives  possess,  and  as  regards  domiciliat¬ 
ing  them,  or  even  incorporating  them,  after¬ 
wards,  if  they  desire  it,  into  the  body  politic. 
See  Alien. 

The  multiplied  and  very  close  relations 
which  have  arisen  between  nations  in  modern 
times,  through  domiciled  or  temporary  resi¬ 
dents,  have  given  rise  to  the  question,  Wlmt 
law,  in  particular  cases  involving  personal 
status,  property,  contracts,  family  rights, 


and  succession,  shall  control  the  decisions  of 
the  courts  ?  Shall  it  be  always  the  lex  Ion, 
or  sometimes  some  other?  The  answers  to 
these  questions  are  given  in  private  interna¬ 
tional  law,  or  the  conjlict  oj  law,  as  it  is 
sometimes  called,— a  very  interesting  branch 
of  law,  as  showing  how  the  Christian  nations 
are  coming  from  age  to  age  nearer  to  one  an¬ 
other  in  their  views  of  the  private  relations 
of  men.  See  Conflict  of  Laws. 

Intercourse  needs  its  agents,  both  those 
whose  office  it  is  to  attend  to  the  relations  of 
states  and  the  rights  of  their  countrymen  in 
general,  and  those  who  look  after  the  com¬ 
mercial  interests  of  individuals.  The  former 
share  with  public  vessels,  and  with  sovereigns 
travelling  abroad,  certain  exemptions  from 
the  law  of  the  land  to  which  they  are  sent. 
Their  persons  are  ordinarily  inviolate ;  they 
are  not  subject  to  foreign  civil  or  criminal 
jurisdiction  ;  they  are  generally  exempt  from 
imposts ;  they  have  liberty  of  worship,  and  a 
certain  power  over  their  trains,  who  likewise 
share  their  exemptions.  Only  within  five 
centuries  have  ambassadors  resided  perma¬ 
nently  abroad — a  change  which  has  had  an 
important  effect  on  the  relations  of  states. 
Consuls  have  almost  none  of  the  privileges 
of  ambassadors,  except  in  countries  beyond 
the  pale  of  Christianity. 

Nations,  like  individuals,  have  the  right 
of  contracts,  and  their  treaties  are  subject  to 
the  same  rules  of  interpretation  and  of  mo¬ 
rality  which  govern  in  municipal  law.  An 
interesting  description  of  treaties  are  those 
of  guaranty,  by  which  sometimes  a  right  of 
intervention  in  the  affairs  of  other  states  is 
secured  beforehand. 

But  treaties  may  be  broken,  and  all  other 
rights  invaded ;  and  there  is  no  court  of  ap¬ 
peal  (except  by  arbitration)  where  wrongs 
done  by  states  can  be  tried.  The  rights  of 
sell-defence  and  of  redress  now  arise,  and  are 
of  such  importance  that  but  for  redress  by 
force  or  war,  and  to  prevent  war,  interna¬ 
tional  law  would  be  a  very  brief  science.  The 
laws  and  usages  of  modern  warfare  show  a  great 
advance  of  the  nations  in  humanity  since  the 
middle  ages.  The  following  are  among  the 
leading  principles  and  usages  : — 

That  declarations  of  war,  as  formerly  prac¬ 
tised,  are  unnecessary ;  the  change  in  this 
respect  being  due  chiefly  to  the  intimate 
knowledge  which  nations  now  have,  through 
resident  ambassadors  and  in  other  ways,  of 
each  other’s  movements  and  dispositions. 

T  hat  at  the  opening  of  war  the  subjects 
of  one  hostile  state  within  the  territory  of 
another  are  protected  in  their  persons  and 
property  and  this  notwithstanding  it  is  con¬ 
ceded  that  by  strict  right  such  property  is 
liable  to  confiscation. 

That  war  is  waged  between  states,  and  by 
the  active  war  agents  of  the  parties,  but  that 
non-combatants  are  to  be  uninjured  in  per¬ 
son  and  property  by  an  invading  army.  Con¬ 
tributions  or  requisitions,  however,  are  still 


law 

collected  from  a  conquered  <->»•«  . 

tory,  and  property  is  taken  f  ccu.Pied  terri- 

armies  at  a  coE.pe^X611  ”  the  us«  °f 
That  combatants,  when  snmm/i  • 
selves  in  battle,  are  spared  "d?nn" them- 
treated  with  humanity  Jurimr’tvJ?  are  *°.  be 
un^l  exchanged  or  ransomed8  Captmty> 

That  even  public  property,  when  not  of 
military  character,  is  exempt  from  the  ^di 
nary  operations  of  war,  unless  necessity  re 
quires  the  opposite  course.  y  rc‘ 

That  in  the  storming  of  inhabited  towns 
gieat  license  has  hitherto  been  given  to  the 
besieging  party;  and  this  is  one  of  the  blots 
of  modern  as  well  as  of  ancient  warfare.  But 

r ' l?an?cC0I,nmande”  avoi(1  the  bombardment 
ot  fortified  torons  as  far  as  possible;  while 
mere  fortresses  may  be  assailed  in  anv  man- 
ner.  J 

The  laws  of  sea-warfare  have  not  as  yet 
come  up  to  the  level  of  those  of  land- warfare. 
Especially  is.  capture  allowed  on  the  sea  in 
cases  where  it  would  not  occur  on  the  land. 
Yet  there  are  indications  of  a  change  in  this 
respect :  privateering  has  been  abandoned  by 
many  states  (the  first  article  of  the  Declara¬ 
tion  of  Paris  recites  that  “Privateering  is 
and  remains  abolished’’),  and  there  is  a  grow¬ 
ing  demand  that  all  capture  upon  the  sea, 
even  from  enemies,  except  for  violations  of 
the  rules  of  contraband,  blockade,  and  search, 
shall  cease.  See  Capture. 
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pre-emption — has  been  il  !er~t,ie  ™le  of 
doctrine  with  regard  f  The  true 
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mmed  with  a  new  notification.  See  Block. 


When  captures  are  made  on  the  sea,  the 
title,  by  modern  law,  does  not  fully  vest  in 
the  captor  at  the  moment,  but  needs  to  pass 
under  the  revision  of  a  competent  court. 
The  captured  vessel  may  be  ransomed  on  the 
sea,  unless  municipal  law  forbids,  and  the 
ransom  is  of  the  nature  of  a  safe-conduct. 
If  a  vessel  is  recaptured,  or  rescued  from 
other  perils,  a  compensation  is  due  to  the 
rescuer,  which  is  called  salvage ;  which  see. 

In  modern  international  law,  questions  of 
neutrality  play  a  great  part.  A  neutral  is 
one,  strictly,  who  affords  assistance  to  neither 
party ;  for  assistance  afforded  to  both  alike , 
in  almost  every  case,  would  benefit  one  party 
and  be  of  little  use  to  the  other.  The  neu¬ 
tral  territory,  on  land  and  sea,  must  be  un¬ 
touched  by  the  war ;  and  for  all  violations  o 
this  rule  the  neutral  can  take  or  demand  satis- 

fd  Tim  principal  liabilities  of  neutral  trade  are 

thIn0regardCto  the  nationality  of  goods  and 
vessels,  the  rule,  on  the  whole,  85  on 

enemy’s  goods  were  exposed  ‘  f 
any  vU  and  «*£  ™ 

anv  vessel,  and  that  tne  n^  board, 

not  guilty  for  having  enemy  s£  Peace  of 
Owing  to  the  declaration  of  he 

Paris  Tn  1856,  the  "  d™^*imne  uni- 
make  free  goods  will  no  uoudi 

versal.  „  „  -,,1  „cf>  in  war  are 

Certain  articles  of  espec  to  capture. 

called  contraband,  an  ,  py  belligerents, 

But  the  list  has  been  stretcl  k  nuV{il 

especially  by  England,  so  as 


■  V the  ri^ts  of  wari  the  right  of 

rX\ISK,nd‘rnsable;  and  s«ch  search 
ought  to  be  submitted  to  without  resistance, 
bearch  is  exclusively  a  war  right,  excepting 
tliat  vessels  in  peace  can  be  arrested  near  the 
coast  on  suspicion  of  violating  revenue  laws, 
and  anywhere  on  suspicion  of  piracy.  The 
sluvetrade  not  being  piracy  by  the  law 
of  nations  (though  it  is  piracy  by  statute  in 
the  United  States,  Great  Britain,  and  other 
countries),  vessels  of  other  nations  cannot  be 
searched  on  suspicion  of  being  engaged  in  this 
traffic.  And  here  comes  in  the  question 
which  has  agitated  the  two  leading  commercial 
states  of  Christendom :  How  shall  it  be 
known  that  a  vessel  is  of  a  nationality  which 
renders  search  unlawful '?  The  English  claim, 
and  justly,  that  they  have  a  right  to  ascertain 
this  simple  fact  by  detention  and  examina¬ 
tion  ;  the  United  States  contend  that  if  in  so 
doing  mistakes  are  committed,  compensation 
is  due,  and  to  this  England  has  agreed. 

INTERNUNCIO.  A  minister  of  a  second 
order,  charged  with  the  affairs  of  the  court  of 
Rome,  where  that  court  has  no  nuncio  under 
that  title. 

INTERPELATION.  In  Civil  Law. 

The  act  by  which,  in  consequence  of  an 
agreement,  the  party  bound  declares  that  he 
will  not  be  bound  beyond  a  certain  time. 

Wolff,  Inst.  Nat.  §  752. 

In  the  case  of  a  lease  from  year  to  year,  or 
to  continue  as  long  as  both  parties  please,  a 
“dice  given  by  one  of  them  to  the  other  of 
a  determination  to  put  an  end  to  the  conti.it 
would  bear  the  name  of  mterpelation. 

INTERPLEADER.  In  Practice.  A 
proceeding  in  the  action  offdetmue, 
the  defendant  stat  .  .  ;s  claimed 

sued  for  is  m  his  such  per- 

by  a  third  per entitled  to  it  is  unknown 
son  or  the  pjaintif  j  tjiereupon  the  defendant 
to  the  defendant,  ^  ^J^pnient  may  be 
prays  that  a  pr j  T  tj,ml  person  so  claiming 

issued  to  compel  s  ch  tftir  P  #  Reeve, 

become  “  Mitf.  Eq.  H.  141 ; 

Hist.  Eng.  Eaw’  onn  0J  802.  Inter- 
utnr.r  Eq.  Jnr*  p 
pScr  is  allowed 


800,  801,  802.  _ 
to  avoid  inconvenience; 


INTERRUPTION 


834 


INTOXICATION 


nation  of  witnesses  or  persons  who  are  to  give 
testimony  in  the  cause. 

They  are  either  original  and  direct  on  the 
part  of  him  who  produces  the  witnesses,  or 
cross  and  counter,  on  behalf  of  the  adverse 
party,  to  examine  witnesses  produced  on  the 
other  side.  Either  party,  plaintiff  or  defend¬ 
ant,  may  exhibit  original  or  cross  interroga¬ 
tories. 

The  form  which  interrogatories  assume  is 
as  various  as  the  minds  of  the  persons  who 
propound  them.  They  should  be  as  distinct 
as  possible,  and  capable  of  a  definite  answer ; 
and  they  should  leave  no  loop-holes  for  eva¬ 
sion  to  an  unwilling  witness.  Care  must  be 
observed  to  put  no  leading  questions  in  origi¬ 
nal  interrogatories,  for  these  always  lead  to 
inconvenience ;  and  for  scandal  or  imperti¬ 
nence  interrogatories  will,  under  certain  cir¬ 
cumstances,  be  suppressed.  See  Willis,  Int. 
passim;  Gresl.  Eq.  Ev.  pt.  1,  c.  3,  s.  1; 
Viner,  Abr.  ;  Hind,  Ch.  Pr.  31.7  ;  4  Bouvier, 
Inst.  n.  4419  et  seq. ;  Daniell,  Ch.  Pr. 

INTERRUPTION.  The  effect  of  some 
act  or  circumstance  which  stops  the  course  of 
a  prescription  or  act  of  limitations.  3  Bligh, 
N.  s.  444  ;  4  M.  &  W.  497. 

Civil  interruption  is  that  which  takes  place 
by  some  judicial  act. 

Natural  interruption  is  an  interruption  in 
fact.  4  Mas.  404;  2  Y.  &  J.  285.  See 
Easements  ;  Limitations  ;  Prescrip¬ 
tion. 

In  Scotch  Law.  The  true  proprietor’s 
claiming  his  right  during  the  course  of  pre¬ 
scription.  Bell,  Diet. 

INTERSECTION.  The  point  of  inter¬ 
section  of  two  roads  is  the  point  where  their 
middle  lines  intersect.  73  Penn.  127  ;  74  id 
259. 

INTERVENTION  (Lat.  intervenio,  to 
come  between  or  among).  In  Civil  Law. 
The  act  by  which  a  third  party  becomes  a 
party  in  a  suit  pending  between  other  persons. 

The  intervention  is  made  either  to  be  joined 
to  the  plaintiff,  and  to  claim  the  same  thing 
he  does,  or  some  other  thing  connected  with 
it ;  or  to  join  the  defendant,  and  with  him  to 
oppose  the  claim  of  the  plaintiff,  which  it  is 
his  interest  to  defeat.  Pothier,  Proe.  Civ. 
lere  part,  ch.  2,  s.  6,  §  3. 

In  English  Ecclesiastical  Law.  The 
proceeding  of  a  third  person,  who,  not  bein«- 
originally  a  party  to  the  suit  or  proceeding 
but  claiming  an  interest  in  the  subject-matter 
in  dispute,  in  order  the  better  to  protect  such 
interest,  interposes  his  claim ;  2  Chitty  Pr. 
492;  8  Chitty,  Com.  Law,  633.  2  Hagg! 

Cons.  137  ;  3  Phill.  Ecel.  586  ;  1  Add.  Eccl! 
5;  4  Hagg.  Eccl.  67;  Dunlop,  Adm.  Pr. 
74.  The  intervener  may  come  in  at  any 
stage  of  the  cause,  and  even  after  judgment, 
if  an  appeal  can  be  allowed  on  such  judg¬ 
ment.  2  Hagg.  Cons.  1S7  ;  1  Eng.  Ecd. 
480  ;  2  id.  13. 

Intervention  is  allowed  in  certain  cases,  espe¬ 
cially  in  suits  for  divorce,  by  23  &  24  Viet.  c. 


144,  and  36  &  37  Viet.  c.  31,  where  it  is  usual 
for  the  queen’s  proctor  to  intervene,  where  col¬ 
lusion  is  suspected.  Moz.  &  W. 

INTESTABLE.  One  who  cannot  law¬ 
fully  make  a  testament. 

An  infant,  an  insane  person,  or  one  civilly 
dead,  cannot  make  a  will,  for  want  of  capa¬ 
city  or  understanding  ;  a  married  woman  can¬ 
not  make  such  a  will  without  some  special 
authority,  because  she  is  under  the  power  of 
her  husband.  They  are  all  intestable. 

INTESTACY.  The  state  or  condition  of 
dying  without  a  will. 

INTESTATE.  One  who,  having  lawful 
power  to  make  a  will,  has  made  none,  or  one 
which  is  defective  in  form.  In  that  case,  he 
is  said  to  die  intestate,  and  his  estate  de¬ 
scends  to  his  heir  at  law. 

This  term  comes  from  the  Latin  intestatus. 
Formerly,  it  was  used  in  France  indiscriminately 
with  de-con/ess;  that  is,  without  confession.  It 
was  regarded  as  a  crime,  on  account  of  the 
omission  of  the  deceased  person  to  give  some¬ 
thing  to  the  church,  and  was  punished  by  pri¬ 
vation  of  burial  in  consecrated  ground.  This 
omission,  according  to  Fournel,  Hist,  des  Avo- 
cats,  vol.  1,  p.  116,  could  be  repaired  by  making 
an  ampliative  testament  in  the  name  of  the  de¬ 
ceased.  See  Vely,  tom.  6,  page  145 ;  Henrion  de 
Pansey,  Authorite  judiciaire,  129,  and  note;  De¬ 
scent  ;  Distribution  ;  Will. 

INTIMATION.  In  Civil  Law.  The 

name  of  any  judicial  act  by  which  a  notice  of 
a  legal  proceeding  is  given  to  some  one  ;  but 
it  is  more  usually  understood  to  mean  the 
notice  or  summons  which  an  appellant  causes 
to  be  given  to  the  opposite  party,  that  the 
sentence  will  be  reviewed  by  the  superior 
judge. 

,  Scotch  Law.  An  instrument  of  writ¬ 
ing,  made  under  the  hand  of  a  notary,  and 
notified  to  a  party',  to  inform  him  of  a  right 
which  a  third  person  had  acquired :  for  ex¬ 
ample,  when  a  creditor  assigns  a  claim  against 
his  debtor,  the  assignee  or  cedent  must  give 
an  intimation  of  this  to  the  debtor,  who,  till 
then,  is  justified  in  making  payment  to  the 
original  creditor.  Karnes,  Eq.  b.  1,  p.  1, 
s.  1 . 

INTIMIDATION  OF  VOTERS.  Stat¬ 
utes  have  been  enacted  in  some  states  to  pun¬ 
ish  the  intimidation  of  voters.  Under  an 
early  Pennsylvania  act,  it  was  held  that  to 
constitute  the  offence  of  intimidation  of  vot- 
ors,  there  must  be  a  preconceived  intention 
for  the  purpose  of  intimidating  the  officers 
or  interrupting  the  election  ;  3  Yeates,  429. 

INTOXICATING  DRINKS.  Statutes 
regulating  the  sale  of  intoxicating  drinks  have 
been  upheld  as  the  exercise  of  the  police 
power  of  a  state.  5  How.  504;  34  N.  Y. 

^  '  t  Inhibitory  liquor  laws  are  not  in  con- 
ict  with  the  federal  constitution,  or  with 
general  fundamental  principles;  Cooley, 
Const.  Lim.  727.  See  Local  Option,  as  to 
he  question  of  submitting  liquor  laws  to  a 
vote  of  the  people. 

INTOXICATION.  See  Drunkenness. 
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called  vicious  intromission.  Bell,  Diet. 

INTRONISATION.  In  French  Ec¬ 
clesiastical  Law.  The  installation  of  a 
bishop  in  his  episcopal  see.  Clef  des  Lois 
liom. ;  Andr6. 

INTRUDER.  One  who,  on  the  death  of 
tlie  ancestor,  enters  on  the  land,  unlawfully, 
before  the  heir  can  enter. 

INTRUSION.  The  entry  of  a  stranger 
after  the  determination  of  a  particular  estate 
of  freehold,  before  the  entry  of  him  in  rever¬ 
sion  or  remainder. 

This  entry  and  interposition  of  the  stranger 
differs  from  an  abatement  in  this,  that  an  abate¬ 
ment  is  always  to  the  prejudice  of  an  heir  or 
immediate  devisee  ;  an  intrusion  is  always  to  the 
prejudice  of  him  in  remainder  or  reversion.  3 
Bla.  Com.  169;  Fitzherb.  N.  B.  203;  Archb. 
Civ.  PI.  12  5  Dane,  Abr.  Index ;  3  Steph.  Com. 
443."  t  , 

The  name  of  a  writ  brought  by  the  owner 
of  a  fee-simple,  etc.  against  an  intruder. 
New  Nat.  Brev.  453.  Abolished  by  3  &  4 
Will.  IV.  c.  57. 

INUNDATION.  The  overflow  of  waters 

hv  comm"  out  of  their  bed. 

by  comi  —  from  three  causeg : 

the  upper  lands  tjie^  may  i(lental  faU 

an  invincible  force,  as  b)  natural  llood 

of  a  rock  m  ^stream,  ^  ^  erec. 

or  freshet ;  or  they  J stream.  In  the  first 
tions  of  works  °  ed  b  the  inundation  is 
case,  the  inJur{,  otiier  injuries  done  in 
to  be  compensated  «  ^as  no  fault  of 

war;  i»  «>«  ?“° is  lobe  borne  by  the  nnfor- 
any  one,  the  loss  *  estate  ;  in  the  last,  when 
tunate  owner  °  -etor  js  injured  by  such 
the  riparian  pM  1  ,  f  the  water  where  it 

works  as  alter  the  levei^  ^  property  on 

or  where  ,  person  injured 

.  i  Rawle,  2i», 

24A.  17  Job"* 

r>f;  '  V  h.  »».  s,b;;  Arristrobh.  us 
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Co.  59;  -  "R  iwie,  w  ~  ttmi 

itV;  I7  Joh"5-6.8°i66oxe,H400;  JH. 
o  N-  H-  99,  31^’  v?7  .  3  Strobl 
&  j:  »1  i  27  *£  £  m;  Lgell.  Wat.  C. 

See  Schultes,  M*  pACKWATKK. 

§§  330-3«3  ;  ’  effect ;  to  result. 

55^  ~  >• Ap,cse 

1  f.v.^e.  a  Of  no  binding 

niortgafe^-  K  t  valid,  ui 

jUVAX-IP-  ‘ 

force. 


INVASION.  The  entry  of  a  country  by 
a  public  enemy,  making  war. 

The  constitution  of  the  United  States,  art. 

1,  s.  8,  gives  power  to  congress  “  to  provide 
for  calling  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel 
invasions.”  See  Insurrection. 

INVECTA  ET  ILLATA  (Lat.).  In 
Civil  Law.  Things  carried  and  brought  in. 
Things  brought  into  a  building  hired  ( cedes ), 
or  into  a  hired  estate  in  the  city  ( preedium 
urbanum ),  which  are  held  by  a  tacit  mort¬ 
gage  for  the  rent.  Voc.  Jur.  Utr. ;  Domat, 
Civ.  Law. 

INVENTION.  In  Patent  Law.  The 

act  or  operation  of  finding  out  something 
new  ;  the  contrivance  of  that  which  did  not 
before  exist.  The  word  is  also  used  to  de¬ 
note  the  thing  itself  which  has  been  so  con¬ 
trived  and  which  is  the  subject-matter  of  a 
patent. 

An  invention  differs  from  a  discovery,  inas¬ 
much  as  this  latter  term  is  used  to  signify  the 
finding  out  of  something  that  existed  before. 
Thus,  we  6peak  of  the  discovery  of  the  properties 
of  steam,  or  of  electricity  ;  but  the  first  con¬ 
trivance  of  any  machinery  by  which  those  dis¬ 
coveries  were  applied  to  practical  use  was  an 
invention:  the  former  always  existed,  though 
not  before  known  ;  the  latter  did  not  previously 
exist. 

Patents  are  sometimes  granted  for  simple 
discoveries,  or,  rather,  ior  the  sole  use  of  the 
thin"  which  has  been  discovered.  The  dis¬ 
coverer  of  some  substance  which  can  be  use¬ 
fully  employed  in  the  arts,  as  in  making  a 
dve,  or  a  paint,  or  a  cement,  may  obtain  a 
patent  therefor.  But  in  almost  all  cases  the 
subject-matter  of  a  patent  is  an  invention. 
The  discovery^  of  any  truth  in  science  cannot, 
as  a  general  rule,  be  patented;  but  lie  who 
reduces  those  truths  to  a  practically  useful 
shape  can  obtain  a  patent  for  the  contrivances 
by  which  he  produces  the  results :  they  are 
inventions,  and  it  matters  not  ior  this  pur¬ 
pose  whether  these  inventions  were  the  re¬ 
sult  of  an  accident  or  a  blunder,  or  whether 
they  were  wrought  out  by  scientific  research 
and  the  highest  exhibition  of  inductive  rea- 

S°  Whenever  a  change  in  a  pre-existing 
machine  or  process,  and  its  consequences, 
Sen  together  and  viewed  as  a  sum,  are 
considerable,  there  must  be  a  sufficiency  ot 
invention  to  support  a  patent:  thus,  when 
the  change,  however  minute,  leads  to  results 
of  Seat  practical  utility,  this  condition  is 
satisfied;  but  if  the  consequence  be  incon¬ 
siderable,  the  change  also  being  inconsider- 

S  such  as  Would  most  readily  sug- 
ablc,  and  such  as  ^  comlition  is  not 

fulfilled0  and  the  invention  is  not  sufficient  to 
tuiniieu,  aiiu  change  and  its  con- 

support  a  Pft^tnt*the^forei  be  considered  in 
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inventor  may  huve  bestowed  upon  his  pro¬ 
duction.  Whether  the  invention  was  the 
result  of  long  experiment,  or  profound  re¬ 
search,  or  of  a  merely  accidental  discovery  is 
not  the  essential  ground  of  consideration.  It 
may  be  doubted  whether  all  the  different 
forms  of  stating  or  investigating  the  question 
of  sufficiency  of  invention  are  anything  more 
than  different  modes  of  conducting  the  inquiry 
whether  the  particular  subject  of  a  patent 
possesses  the  statute  requisites  of  novelty  and 
utility.  While  the  law  does  not  look  to  the 
mental  process  by  which  the  invention  has 
been  reached,  but  to  the  character  of  the 
result  itself,  it  may  still  require  that  the 
result  should  be  such  as  not  to  exclude  the 
possibility  of  some  skill  or  ingenuity  having 
been  exercised.  If  an  alleged  invention  is 
absolutely  frivolous  and  foolish,  though  it 
may  have  the  element  of  novelty,  in  one 
sense,  it  is  not  the  subject  of  a  patent.  So, 
too,  mere  colorable  variations,  or  slight  and 
unimportant  changes  will  not  support  a  patent. 
Curtis,  Patents,  §  31  et  seq .  “If  there  be 
anything  material  and  new,  which  is  an  im¬ 
provement  of  the  trade,  that  will  be  sufficient 
to  support  a  patent.”  Webs.  Pat.  Cas.  71, 
per  Puller,  J. 

Abandonment  of  invention.  The  right  to 
a  patent  may  be  lost  by  an  abandonment  of 
the  invention. 

The  earlier  patent  laws  of  the  United 
States  did  not  permit  the  granting  of  a  pat¬ 
ent  in  any  case  where  the  invention  had 
been  in  public  use  or  on  sale,  with  the  con¬ 
sent  and  allowance  of  the  inventor,  prior  to 
his  making  an  application  for  such  patent. 
(See  especially  the  act  of  1836,  §  6.)  The 
use  in  public  by  way  of  trial  or  experiment 
was  held  not  to  be  a  “public  use”  within  the 
meaning  of  the  law  ;  but  a  single  sale  of  one 
of  the  machines  invented,  with  a  design  or 
expectation  that  it  would  go  into  common 
use,  was  sufficient  to  prevent  the  granting 
of  a  patent  on  any  application  subsequently 
made. 

But  the  seventh  section  of  the  act  of  1839 
declared  that  ‘  ‘  no  patent  shall  be  held  to  be 
invalid  by  reason  of  such  purchase,  sale,  or 
use  prior  to  the  application  for  the  patent,  as 
aforesaid,  except  on  proof  of  abandonment 
of  such  invention  to  the  public,  or  that  such 
purchase,  sale,  or  prior  use  has  been  for  more 
than  two  years  prior  to  such  application  for  a 
patent.” 

By  Rev.  Stat.  §  4886,  public  use  or  sale  of 
a  device  for  more  than  two  years  before  the 
application,  or  the  abandonment  of  the  device, 
bars  a  patent. 

But  there  are  many  other  ways  in  which 
an  invention  may  be  abandoned  even  within 
the  two  years.  This  may  be  done  directly 
and  at  once,  or  it  may  be  inferred  from  cir¬ 
cumstances.  But,  in  whatever  way  it  is 
made,  if  once  completed  it  can  never  be 
recalled  ;  1  Fish.  252  ;  and  will  entirely  pre¬ 
vent  the  granting  of  a  valid  patent  tor  that 
invention  forever  afterwards. 


Abandonment  is  not  a  question  of  inten¬ 

tion,  but  of  fact ;  7  Pet.  29  ;  see  9  Report. 
337  ;  14  O.  G.  308;  but  an  abandonment  is 
not  favored,  and  must  be  conclusively  shown  ; 
7  Blatch.  521.  After  application ;  5  Fish. 
189;  and  after  patent  issues ;  1  Bond,  212; 
i;he  proof  must  be  strong.  Mere  lapse  of 
i;ime  is  not  conclusive;  10  Blatch.  140;  mere 
delay;  14  O.  G.  673  ;  or  delay  during  the 
war ;  6  id.  802 ;  is  not  enough  to  constitute 
abandonment.  Nor  is  disuse  of  patent  after 
issue;  Peters,  C.  C.  394.  But,  undercertain 
circumstances,  a  public  use  for  a  much  less 
period  than  two  years  will  amount  to  suffi¬ 
cient  proof  of  that  fact.  If  a  person  treats 
his  invention  as  though  it  belonged  to  the 
public,  or  if  he  stands  silently  by  while  it  is 
so  treated  by  others,  by  reason  whereof  the 
actions  of  third  persons  have  been  influenced 
in  relation  to  it,  he  will  be  estopped  from 
afterwards  setting  up  any  exclusive  privilege 
in  that  invention.  Wherever  the  conduct  of 
an  inventor  has  been  such  that  it  would  be  a 
breach  of  good  faith  with  the  public  for  him 
to  enforce  his  exclusive  privilege,  such  con¬ 
duct  will  generally  amount  to  an  abandon¬ 
ment.  Experimental  use  even  in  public  and 
more  than  two  years  before  the  application, 
will  not  bar  a  patent ;  97  U.  S.  126  ;  6  O.  G. 
34. 

INVENTIONES.  A  word  used  in  some 
ancient  English  charters  to  signify  treasure- 
trove. 

INVENTOR.  One  who  finds  out  some¬ 
thing  new,  or  who  contrives  or  produces  a 
thing  which  did  not  before  exist.  One  who 
makes  an  invention.  The  word  is  generally 
used  to  denote  the  author  of  such  contrivances 
as  are  by  law  patentable.  See  Invention. 

INVENTORY.  A  list,  schedule,  or  enu¬ 
meration  in  writing,  containing,  article  by 
article,  the  goods  and  chattels,  rights  and 
credits,  and,  in  some  cases,  the  land  and 
tenements,  of  a  person  or  persons.  A  con¬ 
servatory  act,  which  is  made  to  ascertain  the 
situation  of  an  intestate’s  estate,  the  estate  of 
an  insolvent,  and  the  like,  for  the  purpose  of 
securing  it  to  those  entitled  to  it. 

When  the  inventory  is  made  of  goods  and 
estates  assigned  or  conveyed  in  trust,  it  must 
include  all  the  property  conveyed. 

In  case  of  intestate  estates,  it  is  required 
to  contain  only  the  personal  property,  or  that 
to  which  the  administrator  is  entitled.  The 
claims  due  to  the  estate  ought  to  be  sepa¬ 
rated  ;  those  which  are  desperate  or  bad 
ought  to  be  so  returned.  The  articles  ought  to 
be  set  down  separately,  as  already  mentioned, 
and  separately  valued. 

The  inventory  is  to  be  made  in  the  presence 
of  at  least  two  of  the  creditors  of  the  deceased, 
or  legatees,  or  next  of  kin,  and,  in  their  de¬ 
fault  and  absence,  of  two  honest  persons. 
The  appraisers  must  sign  it,  and  make  oath 
or  affirmation  that  the  appraisement  is  just  to 
the  best  of  their  knowledge.  See,  generally, 
14  Yin.  Abr.  465  ;  Bac.  Abr.  Executors ,  etc* 


837 


IOWA 


INVEST 

Cm"  W.rA!i';,„^n- ,  41?:  Ayl.  Par.  8 

INVEST  (Lat.  investite ,  to  clothe)  To 
Put  in  possession  of  ®/‘  Ao 

^4*  A* ..lx  ,  . 
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permanent  form ’so  us  to  prodme  an  income!0 

The  term  would  hardly  apply  to  an  active 
f  employed  in  banking  ;  15  Johns.  358.  It 
would  cover  the  loaning  of  money  ;  37  Ind.  122 
Whenever  a  sum  is  represented  by  any  thing  but 
money,  it  is  invested  ;  23  N.  Y.  242.  For  the 
scope  of  powers  to  invest  money,  see  1  Edw.  513  : 
10  Gill  &  J.  299.  ’ 

INVESTITURE.  The  act  of  giving  pos¬ 
session  of  lands  by  actual  seisin.  The  cere¬ 
monial  introduction  to  some  office  of  dignity. 

When  livery  of  seisin  was  made  to  a  person  by 
the  common  law,  he  was  invested  with  the  whole 
fee  :  this  the  foreign  feudists,  and  sometimes  our 
own  law  writers,  call  investiture ;  but  generally 
speaking,  it  is  termed  by  the  common  law  writers 
the  seisin  of  the  fee.  2  Bla.  Com.  209,  313 ; 
Fearne,  Rem.  223,  n.  (z). 

By  the  canon  law,  investiture  was  made  per 
baculnm  et  annulum ,  by  the  ring  and  crosier, 
which  were  regarded  as  symbols  of  the  episcopal 
iurisdiction.  Ecclesiastical  and  secular  fiefs 
were  rroverned  by  the  same  rule  in  this  respect,— 
that  previously  to  investiture  neither  a  bishop, 
abbot  nor  lay  lord  could  take  possession  of  a  fief 

HS”yhV“  ttSS  me  riciit  of 

1  ope  Gr  g  investiture  of  ecelsiastical 

sovereigns  to  g  Gregory  VII.  carried 

fiefs,  a  o.  10A5jubhUS  more  vigor,  a.  d.  1073. 
on  the  dispute  with i  mu  Henry  IV. 

He  excommunicated  the^en  p  ^  paul  n 

The  popes  ^ietor  niM  LThig  dispute,  it  is  said, 

continued  the  cont  t  battles,  and  the 

cost  Christendom  ^ixt^  ^  De  Pradt. 

lives  of  many  That  which  is  not 

INVIOLABILI  •  of  ambassadors 

t°  be  vio  ated.  Ambassador  ;  T«i* 

are  inviolable. 

GllAM‘  noMlNO  (Lat.).  In  Criminal 

INVITO  DOM  ^  t]ie  owner. 

Law.  Without  t  «  larW  t]ie  property 
In  order  to  consta  jmin0f  tins  is 

stolen  must  be  tal  crime.  Cases  of  con- 
tlie  very  essence  o  when  the  owner  has, 

siderable  dilheult>  ‘  j  thieves,  by  hini- 

for  the  purpose  o [de^eU  the  property 
i0,f  or  his  agents,  do  iarcenies  or 

self  .  to  whether  they  a’  be  this,  that 
taken,  <l  junction  seC‘tlS]  property  to  be 

nf :  the  ^  procures  ^  I  h/mereiy 

W  ,1C  it  is  not  larcen)  ’  of  the  defendant  t 
taken,  in  the  power  of  tak;ng  lt  i 

leaV!?te  his  °riS!n“  :nP  be  considered  as  tak 


cXccutc 

the  lathT 


It  wiU  be  eonsid. 
caSe  2  Baile.V)  569  ’ 


to 
in 
en 

2  Russ.  Cr 
2  East,  PL 
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abroad,  in  which  the  marks  of  each  package, 
with  other  particulars,  are  set  forth.  Marsh. 
Ins.  408;  Dane,  Abr.  Index.  An  invoice 
ought  to  contain  a  detailed  statement,  which 
should  indicate  the  nature,  quantity,  quality, 
and  price  of  the  things  sold,  deposited,  etc. 

1  Pard.  n.  248.  See  Bill  ok  Lading;  2 
Wash.  C.  C.  113,  155. 

The  invoice  price  is  the  prime  cost,  or  invoice 
of  the  cost ;  7  Johns.  343.  Invoice  carries  no 
necessary  implication  of  ownership,  but  accom¬ 
panies  goods  consigned  to  a  factor  for  sale,  as 
well  as  in  the  case  of  a  purchaser:  4  Abb.  App. 
Dec.  76. 

INVOICE  BOOK.  A  book  in  which  in¬ 
voices  are  copied. 

INVOLUNTARY.  An  involuntary  act 
is  that  which  is  performed  with  constraint 
( q .  t\),  or  with  repugnance,  or  without  the 
will  to  do  it.  An  action  is  involuntary,  then, 
which  is  performed  under  duress.  Wolllius, 
Inst.  §  5. 

IOWA  (an  Indian  word  denoting  “  the 
place  or  final  resting  place”).  The  name 
of  one  of  the  states  of  the  United  States. 

This  state  was  formally  admitted  to  the  Union 
by  an  act  of  congress  approved  December  28, 
1846. 

The  right  of  suffrage  is  extended  to  every 
male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident 
of  the  state  six  months  next  preceding  the  elec¬ 
tion,  and  of  the  county  in  which  he  claims  Ins 
vote,  sixty  days;  Con6t.  art.  2,  sec.  1. 

No  person  in  the  military,  naval,  or  marine 
service  of  the  United  States  shall  be  considered 
a  resident  of  the  state  by  being  stationed  in  any 
garrison,  barrack,  or  military  or  naval  place  or 
station  within  the  state ;  id.  sec.  4.  .  ,  , 

No  idiot,  or  insane  person,  or  person  convicted 
of  any  infamous  crime  is  entitled  to  the  privi¬ 
leges  of  an  elector ;  ul.  sec.  5. 

All  elections  by  the  people  are  by  ballot ;  id. 

SC<Ti)*e  powers  of  the  government  arc  divided  into 
three  &tinct  department.:  the  kn  atm,,  toe 
executive,  and  the  judicial ;  art.  3,  Distribution 
of  Powers,  sec.  1. 

Legislative  Department.— The  legislative 
authority  is  vested  in  a  general  assembly ,  wine  i 
shall  consist  of  a  senate  and  house  of  representa- 

W  Thl  sessions  of  the  assembly  shall  be  biennial 

V  iaoif  r  ornmencc  on  the  second  Monday  m 

tion  of  the  governor  ;  sec  J  epresentatives 

The  members  ot  the  house  oi  f  f  the  auali- 

.hall  be  chosen  every  “Sfive^sWct.  on  the 
tied  electors  of  D111’’  ,1  cxcept  the  years  of 

second  Tuesday  in  October,^  election  shall 
the  presidential  elect! ioi 'b  hfthe  fir6t  Monday  in 
be  on  the  Tuesday  ncx t  f  office  shall  com- 

Novcmbcr,  and  their  term  Jauudry  uext  after 

mcnce  on  the  first  day  *  ars  and  until  their 
election,  and  c°“^°V^tv^jde^uafifled ;  sec.  3  ; 

successors  are  elected  a  t  the  United 

they  must  be  fre^  male  citiz  twenty.one 

States,  have  ftt/ni  "  bitant  of  the  state  one  year 
years,  been  an  i^,®  ewtion,  and  at  the  time  of 
uext  preceding  thei  1  #n  actuai  residence  of 
their  election  ha  or  district  which  they 

$i  c^chosS  to  represent ;  sec.  4. 


arc 


IOWA 


838 


IOWA 


Senators  shall  he  chosen  for  a  term  of  four 
years  at  the  same  time  and  place  as  representa¬ 
tives,  they  shall  be  twenty-live  years  of  age,  and 
possess  the  qualifications  of  representatives  as  to 
residence  and  citizenship ;  their  number  6hall 
not  be  less  than  one-third  nor  more  than  one- 
half  the  representative  body,  and  they  are  so 
classified  that  as  nearly  one-half  as  possible 
shall  be  elected  every  two  years  ;  sec.  6. 

Each  house  6hall  choose  its  own  officers  and 
judge  of  the  qualification,  election,  and  return  of 
its  own  members  ;  sec.  7. 

A  majority  of  each  house  shall  constitute  a 
quorum  to  transact  business,  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may 
compel  attendance  of  absent  members ;  sec.  8. 

Each  house  shall  sit  upon  its  own  adjourn¬ 
ments,  keep  a  journal  of  its  proceedings,  and 
publish  the  same  ;  determine  the  rules  of  pro¬ 
ceedings,  punish  members  for  disorderly  beha¬ 
vior,  and  with  the  consent  of  two-thirds  may 
expel  a  member,  but  not  a  second  time  for  the 
same  offence,  and  shall  have  all  other  powers 
necessary  for  a  branch  of  the  general  assembly 
of  a  free  and  independent  state;  sec.  9. 

When  vacancies  occur  in  either  house  the 
governor  or  acting  governor  shall  issue  writs  of 
election  to  fill  such  vacancies  ;  sec.  12. 

Neither  house  shall,  without  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to 
any  other  place  than  that  in  which  they  may  be 
sitting.  Bills  may  originate  in  either  house,  and 
be  amended,  altered,  or  rejected  by  the  other, 
and  every  bill  shall  be  signed  by  the  speaker  and 
president  of  the  respective  houses  ;  secs.  14  and  15. 

Every  bill  passed  by  the  general  assembly  shall 
be  presented  to  the  governor  before  it  becomes  a 
law,  who  shall  sign  the  same  if  he  approves,  but 
if  not  he  shall  return  it  to  the  house  in  which  it 
originated  with  his  objections,  who  shall  there¬ 
upon  enter  the  same  on  their  journals  and  pro¬ 
ceed  to  reconsider,  and,  if  upon  reconsideration 
it  pass  by  the  vote  of  a  majority  of  the  members, 
by  yeas  and  nays,  of  both  houses,  it  shall  become 
a  law  notwithstanding  the  governor’s  objections. 
A  bill  not  returned  within  three  days  after  being 
presented  to  the  governor  (Sunday  excepted) 
shall  be  a  law  in  like  manner  as  if  he  had  signed 
it,  unless  the  general  assembly  by  adjournment 
prevent  the  return  of  the  6ame.  Bills  presented 
during  the  last  three  days  of  session  shall  be 
deposited  by  the  governor  within  thirty  days 
after  the  adjournment  in  the  office  of  the  secre¬ 
tary  of  state,  with  his  approval  or  objections,  as 
the  case  may  be  ;  sec.  10. 

No  bill  6hall  be  passed  unless  by  the  assent  of 
a  majority  of  all  members  elected  to  each  branch 
of  the  general  assembly,  and  the  question  upon 
final  passage  shall  be  by  yeas  and  nays  entered 
upon  the  journal ;  sec.  17. 

No  law  of  the  general  assembly  passed  at  a 
regular  session,  of  a  public  nature,  shall  take 
effect  until  the  fourth  day  of  July  next  after  the 
passage  thereof,  unless  otherwise  provided  in 
the  act.  Laws  passed  at  a  special  session  shall 
take  effect  ninety  days  after  the  adjournment  of 
the  general  assembly  by  which  they  were  passed ; 
6ec.  20. 

No  divorce  shall  be  granted,  lottery  author¬ 
ized,  or  the  sale  of  lottery  tickets  allowed  by  the 
general  assembly  ;  secs.  27  and  28. 

Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
shall  be  expressed  in  the  title  ;  but  if  any  matter 
is  embraced  in  the  act  not  expressed  in  the  title, 
the  act  shall  be  void  only  as  to  that  not  so  ex¬ 
pressed  ;  sec.  29. 

The  general  assembly  shall  not  pass  local  or 
special  laws  lor  the  assessment  aud  collection  of 


taxes  for  state,  county,  or  road  purposes ;  for 
laying  out,  opening,  aud  working  roads  or  high¬ 
ways  ;  for  changing  names  of  persons ;  for 
incorporating  cities  aud  towns  ;  for  vacating 
roads,  town  plots,  streets,  alleys,  or  public 
squares  ;  for  locating  or  changing  county  seats. 
In  all  the  above  cases,  and  in  all  others  where 
a  general  law  can  be  made  applicable,  all  laws 
must  be  general. 

Executive  Department.— Tlie  supreme  ex¬ 
ecutive  power  is  vested  in  a  governor,  who  is 
elected  by  the  qualified  electors  at  the  time  and 
place  of  voting  for  members  of  the  general  as¬ 
sembly,  and  holds  office  two  years  from  his 
installation  and  until  his  successor  is  elected  and 
qualified.  He  must  be  a  citizen  of  the  United 
States,  a  resident  of  the  state  two  years  next 
preceding  the  election,  and  have  attained  the  age 
of  thirty  years.  He  shall  be  commander-in-chief 
of  the  militia,  the  army  and  navy  of  the  state, 
and  shall  transact  all  executive  business  with 
the  officers  of  government,  civil  and  military, 
and  shall  take  care  that  the  laws  are  faithfully 
executed.  He  may,  on  extraordinary  occasions, 
convene  the  general  assembly  by  proclamation. 
In  case  of  disagreement  between  the  two  houses 
with  respect  to  time  of  adjournment,  he  shall 
have  power  to  adjourn  the  same  until  such  time 
as  he  may  think  proper,  but  not  beyond  the  time 
fixed  for  the  next  regular  meeting.  He  also  has 
power  to  grant  reprieves,  commutations,  and 
pardons,  after  conviction  for  all  offences  except 
treason  and  cases  of  impeachment,  subject  to 
such  regulations  as  may  be  provided  by  law. 
Upon  convictions  for  treason  he  may  suspend  ex¬ 
ecution  of  the  sentence  until  the  case  is  reported 
to  the  next  general  assembly,  who  may  then  do 
as  they  think  best.  He  shall  have  power  to 
remit  fines  and  forfeitures  under  such  regula¬ 
tions  as  may  be  prescribed  by  law. 

A  lieutenant-governor  shall  be  elected  at  the 
6ame  time  and  in  the  same  manner  as  the  governor, 
and  shall  possess  the  same  qualifications,  shall 
be  president  of  the  senate,  and  in  the  usual  con¬ 
tingencies  shall  perform  the  duties  of  governor. 

The  official  terms  of  the  governor  and  lieu- 
tenant-gover.nor  shall  commence  on  the  second 
Monday  of  January  next  after  their  election. 

There  shall  be  a  seal  of  state  which  shall  be  kept 
by  the  governor,  and  all  grants  and  commissions 
shall  run  in  the  name  and  by  the  authority  of 
the  people  of  the  state  of  Iowa,  sealed  with  the 
great  seal  and  signed  by  the  governor  and 
countersigned  by  the  secretary  of  state  ;  art.  4, 
secs.  21  and  22. 

A  secretary  of  state,  auditor  of  6tate,  and 
treasurer  of  state  shall  be  elected  by  the  quali¬ 
fied  electors,  and  shall  continue  in  office  two 
years  and  until  their  successors  are  elected  and 
qualified,  and  perform  such  duties  as  required  by 
law. 

Judicial  Department. — The  judicial  power 
is  vested  in  a  supreme  court,  district  court,  and 
such  other  courts  inferior  to  the  supreme  court 
as  the  general  assembly  ma}r  from  time  to  time 
establish ;  art.  5,  see.  1. 

The  supreme  court  shall  consist  of  three 
judges,  two  of  whom  shall  constitute  a  quorum 
to  hold  court,  sec.  2 ;  and  see.  10  provides  that 
after  the  year  1SG0  the  number  of  judges  may  be 
increased,  but  such  increase  shall  not  be  more 
than  one  at  any  one  session,  and  not  oftener  than 
once  every  four  years.  (The  court  now  consists 
of  five  judges.) 

The  judges  are  elected  by  the  qualified  electors 
of  the  state  and  hold  their  court  at  such  times 
and  places  as  the  general  assembly  may  pro- 
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scribe. 

shall 


money, 

IRREGULARITY.  In  Practice.  The 

doing  or  not  doing  that,  in  the  conduct  of  a 
suit  at  law,  which,  conformably  with  the 
practice  of  the  court,  ought  or  ought  not  to 
be  done.  2  Jnd.  252.  The  term  is  usually 


The^erm^jelc^1 -eudlast  of  his  term. 

^-ass  “4“ uutu  “• 

only  iu  Ca8es  llas  aPPCllate  jurisdiction 

court  for  the  o  1“?ceri’>  ai,d  is  constituted  a 

such  vp  t  •  T?  correction  ol  errors  at  law  under  —  r. - -  “  . .  ■**  «  u=“«*v 

power  t  -1Ctl0nS  ES  ai’e  by  law  Prescribed;  it  has  to  such  informality  as  does  not  render 

to  secure ^SU?.  a11  writs  au(1  processes  necessary  invalid  the  act  done;  thus  an  irregular  dis- 
visnrv  ,  S  ,lce  to  Pardcs  and  exercise  a  super-  tress  for  rent  due  is  not  illegal  ab  inilio. 

A  party  entitled  to  complain  of  irregularity 
should  except  to  it  previously  to  taking  any 
step  by  him  in  the  cause ;  Lofft,  323,  333  ; 
because  the  taking  of  any  such  step  is  a  waiver 
of  any  irregularity.  1  B.  &  P.  342;  5  id. 
509;  1  Taunt.  58;  2  id.  243;  3  East,  547  ; 
2  Wils.  380.  See  Abatement. 

The  court  will,  on  motion,  set  aside  pro¬ 
ceedings  for  irregularity.  On  setting  aside  a 


Zlrl^TtZLinfQti0^ judicial  tribuuai; 

xv1irhe  district  court  consists  of  a  single  judge 
it  °riS*  c*  by  qualified  electors  of  the  district 
n  w  men  lie  resides,  but  the  number  may  be 
increased  as  provided  in  sec.  10.  lie  shall  hold 
ills  omce  for  the  term  of  four  yours  and  until  his 
successor  shall  be  elected  and  qualified. 

This  court  is  a  court  of  law  and  equity,  which 
are  separate  jurisdictions,  and  has  jurisdiction  in 
civil  and  criminal  matters  arising  in  their  re 


spective  districts,  according  to  lawT  The  judges  judgment  and  execution  for  irregularity,  they 
ot  the  supreme  and  district  courts  are  conser-  have  power  to  impose  terms  on  the  defend- 
vators  of  the  peace  throughout  the  state ;  the  1  ant,  and  will  restrain  him  from  bringing  an 
style  of  process  is  “  the  State  of  Iowa,”  and  all  action  of  trespass,  unless  a  strong  case  of 


prosecutions  are  conducted  in  the  name  and  by  damage  appears.  1  Chitty, 


Baih 


the  authority  of  the  6ame. 

The  judges  of  the  supreme  and  district  court 
are  chosen  at  the  general  elections,  and  the  term  . 

of  each  judge  commences  on  the  first  day  of ,  prevents  a  man  lrorn  takmgJ.oJy  orders. 
January  next  after  his  election. 


133,  n. 


And  see  Baldw.  246 ;  3  Chit.  Pr.  509. 

In  Canon  Law.  Any  impediment  which 
taking  holy  orders. 

IRRELEVANT  EVIDENCE.  That 
An  attorney-general  shall  be  elected  as  pro-  w]iich  does  not  support  the  issue,  and  which, 
vided  bylaw;  and  a  district  attorney  shall  be  course,  must  be  excluded.  See  Evi¬ 
ctee  ted  at  the  same  time  as  the  district  judge  is 


DENCE. 

IRREPLEVIABLE. 


That  cannot  be 


elected,  and  shall  hold  his  office  for  four  years 

and  until  his  successor  shall  have  been  elected  -  . 

and  qualified  ;  lie  shall  be  a  resident  of  the  dis-  replevied  or  delivered  on  sureties.  Spelled, 
trict  for  which  elected.  1  also,  irreplevisable.  Co.  Litt.  145;  13  Edw. 

Bv  an  act  of  the  general  assembly  approved  j  7  „ 

Aiiril  3.  1868,  and  an  amendment  thereto  ap¬ 
proved  March  29,  1872,  circuit  courts  have  been 
Ltahlished  in  each  judicial  district,  with  one  cn- 


IRRESISTIBLE  FORCE.  A  term 
applied  to  such  an  interposition  of  human 


established  in  each  judicial 
cuit  judge  for  each  circui 
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piiit  iudge  for  each  circuit,  who  are  elected  by  agency  as  is,  from  its  nature  and  power,  ab- 
.  «i^tr.r«  in  the  same  manner  as  the  I  s°lutejy  unc0ntrollable :  as,  the  inroads  of 


This  flC17"tat\a8rs0rneSung”to  the  probate  of  wills, 
tion mall .matters reiaun^  ^  Qf  executor8j 

the  ‘lid  guardians  of  minors,  and  of 

administrators  «  concurrent  jurisdiction 

all  probate  matters,  anu  c  dvU  acti0ns  and 

with  the  distn  t  the  judges  thereof  have 

special  proceed  .g  ,  jurisdiction  in  all  civil 

matters1^8  K  »  hcrcaVcr  may  be  exerelaed  by 

auv  district  judge. 

^-rctciTMIS  VERBIS  (Lat.).  In  the 

‘xt«.substaM,aly- 7 

Bv  one  wblol-' not  primd  facie  val.d- 
js  void  ab  initio. 

JUBE  (Ufc).  -By  the  opera., on 
,  tty  mere  law. 

IBB  AD  LAHGUM  (La,.)-  To  go  a, 

large’  .ran  DEPOSIT.  That  kind 

lRBE^LAdl(1  thin"  deposited  need  not 
of  deposit  wherthhere  a-1Tiall  deposits,  in  the 
i  a  returned :  as»  .  b!Uik  for  safe-keeping  , 
usual  way,  title  to  the  identical  money 

for  in  tins  ca 


ois  des 
inevi¬ 
table  accident ,  which  title  see. 

IRREVOCABLE.  Which  cannot  be  re¬ 
voked  or  recalled.  A  power  of  attorney  in 
which  the  attorney  has  an  interest  granted 
for  consideration  is  irrevocable.  See  Will. 

IRRIGATION.  The  act  of  wetting  or 
moistening  the  ground  by  artificial  means. 

The  owner  of  land  over  which  there  is  a 
current  stream  is,  as  such,  the  proprietor  of 
the  current;  4  Mas.  400.  It  seems  the 
riparian  proprietor  may  avail  himself  ot  the 
river  for  irrigation,  provided  the  river  be  not 
thereby  materially  lessened  and  the  water 
absorbed  be  imperceptible  or  trifling.  An- 
gell,  Wat.  C.  34.  And  see  U  ashburn,  Ease- 


with  our  own. 

3,  page  21. 

IRRITANCY.  In  Scotch  Law.  The 

h-iDDenin<r  of  a  condition  or  event  by  which 
a  K,  tor!  contract,  or  other  deed,  to  which 
a  clause  irritant  is  annexed,  becomes  void. 
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Erskine,  Inst.  b.  2,  t.  5,  n.  25.  Irritancy  is 
a  kind  of  forfeiture.  It  is  legal  or  conven¬ 
tional.  Burton,  Real  Prop.  298. 

IRROTULATIO  (Law  Lat.).  An  in¬ 
rolling;  a  record.  2  Rymer,  Foed.  6f3  ;  Du 
Cange ;  Law  Fr.  &  Lat.  Diet. ;  Bracton, 
fol.  293  ;  Fleta,  lib.  2,  c.  65,  §  11. 

ISLAND.  A  piece  of  land  surrounded 
by  water. 

When  new  islands  arise  in  the  open  sea, 
they  belong  to  the  first  occupant ;  but  when 
they  are  newly  formed  so  near  the  shore  as  to 
be  within  the  boundary  of  some  state,  they 
belong  to  that  state. 

Islands  which  arise  in  rivers  when  in  the 
middle  of  the  stream  belong  in  equal  parts  to 
the  riparian  proprietors.  When  they  arise 
mostly  on  one  side,  they  will  belong  to  the 
riparian  owners  up  to  the  middle  of  the  stream. 
See  Accession;  Accretion;  Boundary; 
3  Washb.  R.  P.  56 ;  3  Kent,  428. 

ISSINT  (Norm.  Fr.  thus,  so).  In  Plead¬ 
ing.  A  term  formerly  used  to  introduce  a 
statement  that  special  matter  already  pleaded 
amounts  to  a  denial. 

In  actions  founded  on  deeds,  the  defendant 
may,  instead  of  pleading  non  est  factum  in 
the  common  form,  allege  any  special  matter 
which  admits  the  execution  of  the  writing  in 
question,  but  which,  nevertheless,  shows  that 
it  is  not  in  law  his  deed,  and  may  conclude 
with,  “and  so  it  is  not  his  deed ;”  as,  that 
the  writing  was  delivered  to  A  B  as  an  escrow, 
to  be  delivered  over  on  certain  conditions, 
which  have  not  been  complied  with,  “and 
so  it  is  not  his  act;”  or  that  at  the  time  of 
making  the  writing  the  defendant  was  a  feme 

o  p 

covert,  “and  so  it  is  not  her  act.”  Bacon, 
Abr.  Pleas  (II  3),  (I  2)  ;  Gould,  Plead,  c.  6, 
pt.  1,  §  64. 

An  example  of  this  form  of  plea,  which  is 
sometimes  called  the  special  general  issue, 
occurs  in  4  Rawle,  83,  84. 

ISSUABLE.  In  Practice.  Leading  or 
tending  to  an  issue.  An  issuable  plea  is  one 
upon  which  the  plaintiff  can  take  issue  and 
proceed  to  trial. 

ISSUABLE  TERMS.  Hilary  and 
Trinity  Terms  were  so  called  from  the  making 
up  of  the  issues,  during  those  terms,  for  the 
assizes,  that  they  might  be  tried  bv  the 
judges,  who  generally  went  on  circuit  to  try 
such  issues  after  these  two  terms.  But  for 
town  causes  all  four  terms  were  issuable.  3 
Bla.  Com.  350;  t  Tidd,  Pract.  121.  Since 
the  Judicature  Acts  of  1873  and  1875  this 
distinction  has  become  obsolete. 

ISSUE.  In  Real  Law.  Descendants. 
All  persons  who  have  descended  from  a  com¬ 
mon  ancestor.  3  Ves.  Ch.  257 ;  17  id.  481  ; 
19  id.  547  ;  1  Roper,  Leg.  90. 

In  a  will  it  may  be  held  to  have  a  more 
restricted  meaning,  to  carry  out  the  testator’s 
intention.  7  Ves.  Ch.  522;  19  id.  73;  1 
Roper,  Leg.  90.  See  Bacon,  Abr.  Curtesy 
(D),  Legatee. 


If  the  term  be  used  in  the  sense  of  heirs,  that 
is,  as  comprehending  a  class  to  take  by  inheri¬ 
tance,  it  is  to  be  interpreted  as  a  term  of  limita¬ 
tion,  and  brings  the  case  within  the  rule  in 
Shelley’s  case ;  and  this  is  the  interpretation  that 
prima facie  will  be  given  it;  70  Penn.  70  ;  79  id. 
333.  But  if  the  context  indicate  a  different  in¬ 
tention,  it  will  be  sustained  as  a  word  of  pur¬ 
chase  ;  2  Wins.  R.  P.  603.  In  a  deed,  it  is  always 
taken  as  a  word  of  purchase ;  63  Penn.  483  ;  2 
W ms.  R.  P.  604. 

In  Pleading.  A  single,  certain,  and  ma¬ 
terial  point,  deduced  by  the  pleadings  of  the 
parties,  which  is  affirmed  on  the  one  side  and 
denied  on  the  other. 

The  entry  of  the  pleadings.  1  Chitty, 
PI.  630. 

Several  connected  matters  of  fact  may  go 
to  make  up  the  point  in  issue. 

yin  actual  issue  is  one  formed  in  an  action 
brought  in  the  regular  manner,  for  the  pur¬ 
pose  of  trying  a  question  of  right  between  the 
parties. 

A  collateral  issue  is  one  framed  upon  some 
matter  not  directly  in  the  line  of  the  plead¬ 
ings  :  as,  for  example,  upon  the  identity  of 
one  who  pleads  diversity  in  bar  of  execution. 

4  Bla.  Com.  396. 

A  common  issue  is  that  which  is  formed 
upon  the  plea  of  mm  est  factum  to  an  action 
of  covenant  broken. 

This  is  so  called  because  it  denies  the  deed 
only,  and  not  the  breach,  and  doe6  not  put  the 
whole  declaration  in  issue,  and  because  there  is 
no  general  issue  to  thi6  form  of  action.  1  Chitty, 
PI.  482;  Lawes,  PI.  113;  Gould,  PI.  c.  6,  pt.  1, 
§§7-10. 

An  issue  in  fact  is  one  in  which  the  truth 
of  some  fact  is  affirmed  and  denied. 

In  general,  it  consists  of  a  direct  affirmative 
allegation  on  one  side  and  a  direct  negative  on 
the  other.  Co.  Litt.  120  a ;  Bacon,  Abr.  Pleas 
(G  1)  ;  2  W.  Bla.  1312 ;  8  Term,  278  ;  5  Pet.  149. 
But  an  affirmative  allegation  which  completely 
excludes  the  truth  of  the  preceding  may  he  suffi¬ 
cient.  1  Wile.  6;  2  Strange,  1177.  Thus,  the 
general  issue  in  a  writ  of  right  (called  the  mi6e) 
is  formed  by  two  affirmatives,  the  demandant 
claiming  a  greater  right  than  the  tenant,  and  the 
tenant  a  greater  than  the  demandant.  3  Bla. 
Com.  195,  305.  And  in  an  action  of  dower  the 
count  merely  demands  the  third  part  of  [  ] 

acres  of  land,  etc.,  as  the  dower  of  the  de¬ 
mandant  of  the  endowment  of  A  B,  heretofore 
the  husband,  etc.,  and  the  general  issue  is  that 
A  B  was  not  seised  of  such  estate,  etc.,  and  that 
lie  could  not  endow  the  demandant  thereof,  etc.  • 
which  mode  of  denial,  being  argumentative’ 
would  not,  in  general,  be  allowed.  2  Saund.  329! 

A  feigned  issue  is  one  formed  in  u  ficti¬ 
tious  action,  under  direction  of  the  court  for 
the  purpose  of  trying  before  a  jury  some 
question  of  fact. 

Such  issues  are  generally  ordered  by  a  court 
of  equity,  for  which  no  jury  is  summoned,  to  as¬ 
certain  the  truth  of  some  disputed  fact.  They 
are  also  frequently  used  in  courts  of  law,  by  the 
consent  of  the  parties,  to  determine  some  dis¬ 
puted  rights  without  the  formality  of  pleading' 
and  by  this  practice  much  time  and  expense  are 
saved  in  the  decision  of  a  cause.  3  Bla.  Com. 
452.  Suppose,  for  example,  it  is  desirable  to 
settle  a  question  of  the  validity  of  a  will  iu  a 


ISSUE  ROLL 


841 


ITINERANT 


broue-l?/  ?Tuit,y.  1'  or  this  purpose  au  action  is 
claieftL  hW, the  Plaintiff  by  a  fiction  de- 
wiih  tii  .di  lau*  a  wager  ior  a  sum  of  money 
,Jan  ^  ^n<JfntJ  for  examPle>  that  a  certain 
.®  the  last  will  and  testament  of  A,  then 
his  will,  and  therefore  demands  the 
ney ;  the  defendant  admits  the  wager,  but 
«  eis  that  it  is  not  the  will  of  A  ;  and  thereupon 
'at  issue  is  joined,  which  is  directed  out  of 
c  laucery  to  be  tried  ;  and  thus  the  verdict  of  the 
juiors  at  law  determines  the  fact  in  the  court  of 
equity. 

The  name  is  a  misnomer,  inasmuch  as  the 
isswe  itself  is  upon  a  real,  material  point  in  ques¬ 
tion  between  the  parties,  and  the  circumstances 
only  are  fictitious.  It  is  a  contempt  of  the  court 
in  which  the  action  is  brought  to  bring  such  an 
action,  except  under  the  direction  of  some  court. 
4  Term,  402. 

A  formal  issue  is  one  which  is  framed  ac¬ 
cording  to  the  rules  required  by  law,  in  an 
artificial  and  proper  manner. 

A  general  issue  is  one  which  denies  in 
direct  terms  the  whole  declaration  :  as,  for 
example,  where  the  defendant  pleads  nil  debet 
(that  he  owes  the  plaintiff’  nothing),  or  nul 
disseisin  (no  disseisin  committed).  3  Greenl. 
Ev.  §  9 ;  3  Bla.  Com.  305.  See  General 
Issue. 

An  immaterial  issue  is  one  formed  on  some 
immaterial  matter,  which,  though  found  by 
the  verdict,  will  not  determine  the.  merits  of 
the  cause,  and  will  leave  the  court  at  a  loss 
how  to  give  judgment.  2  Wins.  Saund.  319, 
n.  6.  See  Immaterial  Issue. 

An  informal  issue  is  one  which  arises  when 
a  material  allegation  is  traversed  in  an  im- 
d roper  or  inartificial  manner.  Bacon,  Abr. 
Pleas  (G  2),  (N  5)  ;  2  Wins.  Saund.  319  «, 
7.  The  defect  is  cured  by  verdict,  by  the 

statute  32  Hen.  VIII.  c.  30. 

A  material  issue  is  one  properly  formed  on 
some  material  point  which  will  when  decided, 
fwide  the  question  between  the  parties. 

A  spect  issue  is  one  formed  by  the  de- 
c  rwl ‘iiit’s  selecting  any  one  substantial  point 
S  itin'  the  weight  of  his  cause  upon  that, 
ft!  contrasted  with  the  general  tssue.  Co- 
, n c  Die.  pleader  (R  L  2). 

ISSUE  BOLL,  in  English  Law.  The 
IS  vf  M  record  which  contained  an  entry  of 
name  ot  a  recor  found.  It  was  abol- 

■sr,  bv  S  »'■  Tam- iM4  • 

Mozl.  &  W.  l)ici 

citt-pS  In  English  Law.  1  lie  goods 
ISSUES.  *  lan(ls  0f  a  defendant  against 

ill  IS  1  .  _ Oil  /l  )J  l//J 


Chitty. 


Crim.  Law,  351. 


'  -pc-T  (Lat.)  ,  r 

ITA  ,  the  civilians,  when  a  notary  dies, 
Among  tllc  .  an  officer  who  is  author- 
leaving  hisJ'g|fficiul  copies  of  l.is  notarial 
ized  to  wahe 


acts  writes,  instead  of  the  deceased  notary’s 
name,  which  is  required  when  he  is  living, 
ita  est. 

ITA  QUOD  (Lat.).  The  name  or  con¬ 
dition  in  a  submission,  which  is  usually  intro¬ 
duced  by  these  words,  “so  as  the  award  be 
made  of  and  upon  the  premises,”  which, 
from  the  firsts  words,  is  called  the  ita  quod. 

When  the  submission  is  with  an  ita  quod , 
the  arbitrator  must  make  an  award  of  all 
matters  submitted  to  him  of  which  he  had 
notice,  or  the  award  will  be  entirely  void. 

7  East,  81  ;  Cro.  Jae.  200 ;  2  Vern.  Cli.  109 ; 
Rolje,  Abr.  Arbitrament  (L  9). 

ITEM  (Lat.).  Also;  likewise;  in  like 
manner ;  again ;  a  second  time.  These  are 
the  various  meanings  of  this  Latin  adverb. 

It  is  used  to  introduce  a  new  paragraph,  or 
chapter,  or  division ;  also  to  denote  a  particu¬ 
lar  in  an  account.  It  is  used  when  any  article 
or  clause  is  added  to  a  former,  as  if  there  were 
here  a  new  beginning.  Du  Cange.  Hence 
the  rule  that  a  clause  in  a  will  introduced  by 
item  shall  not  influence  or  be  influenced  by 
what  precedes  or  follows,  if  it  be  sensible 
taken  independently ;  1  Salk.  239;  or  there 
is  no  plain  intent  that  it  should  be  taken  in 
connection,  in  which  cases  it  may  be  con¬ 
strued  conjunctively,  in  the  sense  of  and,  or 
also,  in  such  a  manner  as  to  connect  sen¬ 
tences.  If,  therefore,  a  testator  bequeath  a 
legacy  to  Peter,  payable  out  of  a  particular 
fund  or  charged  upon  a  particular  estate,  item 
a  legacy  to  James,  James’s  legacy'  as  well 
as  Peter’s  will  be  a  charge  upon  the  same 
property;  1  Atk.  43C  ;  3  id.  256;  1  Brown, 
Ch.  482;  1  Rolle,  Abr.  844;  1  Mod.  100; 
Cro.  Car.  3G8 ;  Vaugh.  2G2;  2  Roper,  Leg. 
349;  1  Salk.  234. 

ITER  (Lat.).  In  Civil  Law.  A  way  ; 
a  right  of  way  belonging  as  a  servitude  to  an 
estate  in  the  country  ( preedium  rusticum). 
The  right  of  way  was  of  three  kinds  :  1 ,  iter, 
a  right  to  walk,  or  ride  on  horseback,  or  in  a 
litter ;  2,  actus,  a  right  to  drive  a  beast  or 
vehicle ;  3,  via,  a  full  right  of  way,  compris¬ 
ing  right  to  walk  or  ride,  or  drive  beast  or 
carriage.  Heineecius,  Elem.  Jur.  Civ.  §408. 
Or,  as  some  think,  they  were  distinguished 
by  the  width  of  the  objects  which  could  be 
rightfully'  carried  over  the  way;  e.  g.  via, 

8  feet;  actus ,  4  feet,  etc.  Maekeldey,  Civ. 
Law,  §  290 ;  Braeton,  232  :  4  Bell,  II.  L. 
390. 

In  Old  English  Law.  A  journey,  espe¬ 
cially  a  circuit  made  by  a  justice  in  eyre,  or 
itinerant  justice,  to  try  causes  according  to 
his  own  mission.  Du  Cange ;  Braeton,  lib. 
3,  c.  11,  12,  13;  Britton,  c.  2;  Cowel ;  Jus¬ 
tices  in  Eyre. 

ITINERANT.  Wandering;  travelling; 
i  who  make  circuits.  See  Justices  in  Eyre. 
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The  Institutes  of  American  Law,  by  the  late  Judge  Bouvier, 
have  been  before  the  profession  for  several  years,  and  the  increasing 
demand  for  the  work  attests  the  general  appreciation  of  its  merit. 
It  has  been  used  by  courts,  judges,  lawyers  and  laymen,  and  the 
result  confirms  the  opinion  of  its  very  great  value ,  which  Chief 
Justice  Taney  expressed,  upon  an  examination  of  some  of  the  proof- 
sheets  of  the  first  edition,  and  which,  after  the  subsequent  publica¬ 
tion,  was,  as  he  says,  strengthened  by  looking  further  into  it. 

The  arrangement  adopted  in  the  Institutes  is  in  some  respects 
novel.  The  method  of  teaching  law  in  the  form  of  lectures  is  in 
many  particulars  objectionable,  and  most  of  our  modern  law  books, 
Avhich  are  made  up  of  transcripts  from  a  lecturer’s  memoranda,  have 
been  required  to  be  almost  wholly  rewritten  in  the  notes,  often 
exceeding  the  text  in  bulk  and  importance,  or  at  least  the  generali¬ 
ties  of  the  oral  or  written  discourse  have  had  to  be  supplemented  by 
those  more  detailed  references,  distinctions,  and  discussions  which 
were  incompatible  with  the  loose  structure  of  the  text,  although 
requisite  to  be  known  by  the  practitioner.  An  institutional  treatise 
upon  the  law  as  a  science  should  be  constructed  upon  a  system  of 
rigid  analysis  and  classification  which  will  be  more  apt  to  beget  a 
severely  logical  habit  of  mind  in  the  student  than  the  discursrv  e  sty  e 
of  lectures.  Judge  Bouvier  was  deeply  read  in  the  French  ant  t  le 
Homan  laws,  and  he  has  evidently  imbibed  from  those  souices  a  as  e 
for  that  orderly  and  accurate  development  of  the  su  jee  w  lit 
characterizes  his  Institutes. 

Another  feature  of  the  work  is,  that  it  is  a  Represen 
American  Law,  of  that  general  body  of  Jurisprudence  on 
of  which  justice  is  at  present  administered  tlnoug 10U  0lJr  ‘ 

at  large.  His  references  are  selected  from  the  repor  s 
tribunals  in  different  States  of  the  Union;  so  that  the  student  im 
mediately  becomes  familiar  with  our  own  authori  "-  V  P  ^ 
for  immediate  action  in  his  profession.  He  is  not  set  to  study 
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learning  of  obselete  titles,  but  becomes  a  thoroughly  Ameiican 
lawyer,  rather  than  an  Americanized  English  lawyer. 

The  favor  with  which  the  work  has  been  accepted  by  the  profes¬ 
sion,  and  its  increasing  sale,  justify  the  encomiums  which  its  matter 
and  method  have  received  from  some  of  our  most  distinguished 
jurists.  It  may  be  added,  as  a  circumstance  ot  no  small  importance 
to  the  practitioner,  that  notwithstanding  the  amount  of  legal  learning 
here  embodied,  it  is  rendered  immediately  accessible  by  an  accurate 
and  exhaustive  index,  so  that,  in  the  most  hurried  moments  of  in¬ 
quiry,  even  during  the  trial  of  a  cause,  one  may  alight  upon  any 
particular  passage  contained  in  the  work. 

“  The  discussion  of  remedies  both  in  law  and  equity  is  particu¬ 
larly  full,  and  supplies  what  was  wholly  or  partially  omitted  by 
former  commentators,  and  forms  an  admirable  introduction  to  the 
large  treatises  of  Chitty,  Greenleaf,  Story,  and  Spencer.” 

In  the  fourth  and  fifth  books  of  the  Institutes  Remedies  are 
treated  under  the  following  heads : — 

Precautions  to  be  adopted  before  the  commencement  of  an  action  ; 
Remedies  without  action ;  Courts ;  Parties  to  actions ;  Process  and 
appearance;  The  declaration;  Pleas;  The  replication  and  subse¬ 
quent  pleadings;  The  trial;  The  nature  and  object  of  evidence; 
Instruments  of  evidence ;  Witnesses ;  Effect  of  evidence  and  the 
manner  of  giving  it ;  Proceedings  before  verdict,  and  verdict ;  Pro¬ 
ceedings  after  verdict ;  Proceedings  in  the  nature  of  appeals ;  Exe¬ 
cution;  Account  render;  Assumpsit;  Covenant;  Debt  and  Detinue ; 
Action  on  the  case ;  Trover ;  Replevin ;  Trespass ;  Mixed  actions ; 
Scire  facias. 

OF  EQUITY. 

The  nature  and  principles  of  equity;  Assistant  jurisdiction  of 
equity ;  Peculiar  remedies  in  equity ;  The  general  remedies ;  Pecu- 
liui  equitable  relief;  Remedies  in  particular  cases;  The  exclusive 
jurisdiction  ef  courts  of  equity;  The  parties  to  a  suit  in  equity; 
Pills  in  equity ;  Proceedings  between  the  filing  of  the  bill  and  the 
defence;  Defence,  disclaimers  and  demurrers  in  equity;  Pleas  in 
equit\  ,  Answers  and  replications  in  equity ;  Incidents  to  pleadings 
in  gcncial.  The  evidence  in  equity;  The  hearing  and  decree. 

{From  the  Boston  Post.) 

Pouvicr  s  Institutes  is  a  work  of  which  it  can  be  truly  said,  if  the 
student  can  own  but  one  book,  by  all  means  let  it  be  this.’  It  is 
true  that  this  work  has  not  superseded  Blackstone’s  Commentaries, 
but  it  is  certain  it  ought  to  do  so,  so  far  as  the  student  is  concerned. 
There  is  a  use  for  Blackstone,  but  it  should  not  be  used  as  a  first 
book,  but  rather  the  last,  for  a  student’s  hand. 
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